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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. TA-201-76

Large Residential Washers

DETERMINATION

On the basis of information developed in the subject investigation, the Commission
determined pursuant to section 202(b) of the Trade Act of 1974 that large residential washers
are being imported into the United States in such increased quantities as to be a substantial
cause of serious injury to the domestic industry producing an article like or directly competitive
with the imported article.

Having made an affirmative injury determination pursuant to section 202(b) of the
Trade Act of 1974, the Commission was required to make certain additional findings under the
implementing statutes of certain free trade agreements (“FTAs”) or under statutory provisions
related to certain preferential trade programs. Under section 311(a) of the NAFTA
Implementation Act (19 U.S.C. § 3371(a)), the Commission found that imports of LRWs from
neither Canada nor Mexico account for a substantial share of total imports or contribute
importantly to the serious injury caused by imports. The Commission also found that imports of
LRWs from Australia, CAFTA DR countries, Colombia, Jordan, Korea, Panama, Peru, and
Singapore, individually, are not a substantial cause of serious injury or threat thereof, under the
relevant FTA implementing legislation. See 19 U.S.C. § 2112 note (Jordan); 19 U.S.C. § 3805 note
(Australia, Colombia, Korea, Panama, Peru, Singapore); 19 U.S.C. § 4101 (CAFTA-DR). The
Commission also found that the serious injury substantially caused by imports to the domestic
industry producing a like or directly competitive article does not result from the reduction or
elimination of any duty provided for under the U.S.-Israel Free Trade Agreement or from duty
free treatment provided for under the Caribbean Basin Economic Recovery Act provisions of
the Caribbean Basin Initiative Trade Program or the GSP program. 19 U.S.C. § 2112 note (Israel);
19 U.S.C. § 2703(e) (CBERA); 19 U.S.C. § 2253(e)(6) (GSP).

REMEDY RECOMMENDATIONS

In order to address the serious injury to the domestic industry producing large
residential washers and be most effective in facilitating the efforts of the domestic industry to
make a positive adjustment to import competition, the Commissioners recommend the
following actions.

The Commissioners recommend that the President impose a tariff-rate quota (TRQ) on
imports of large residential washers for a duration of three years. For U.S. imports of large
residential washers that exceed 1.2 million units, the Commissioners recommend a tariff rate of
50 percent ad valorem, in addition to the current rate of duty. The Commissioners recommend

1



that the in-quota volume remain constant throughout and that the above-quota tariff rate
decrease by five percentage points during each year of the remedy period. Chairman
Schmidtlein and Commissioner Williamson additionally recommend an in-quota tariff rate of 20
percent ad valorem, which would decrease to 18 percent in the second year of the remedy
period and 15 percent in the third year of the period, in addition to the current rate of duty.
Vice Chairman Johanson and Commissioner Broadbent do not recommend an additional

in-quota tariff rate for large residential washers.

The Commissioners also unanimously recommend that the President impose a separate
TRQ on imports of covered parts of large residential washers for a duration of three years. For
U.S. imports of covered parts that exceed 50,000 units, they recommend a tariff rate of 50
percent ad valorem, in addition to the current rate of duty. They recommend that the in-quota
volume increase by 20,000 units in each year of the remedy period, and that the above-quota
tariff rate decrease by five percentage points each year. They do not recommend an in-quota

tariff rate for covered parts.

Summary of Commissioners’ Recommended Actions Large Residential Washers

‘ Year 1 ‘ Year 2 ‘ Year 3
Large Residential Washers: TRQ
In-Quota Volume Level 1.2 ml““.)n 1.2 mllh(.)n 1.2 million units

units units

Above-Quota Tariff Rate 50% 45% 40%
In-Quota Tariff Rate (Schmidtlein & Williamson) 20% 18% 15%
In-Quota Tariff Rate (Johanson & Broadbent) 0% 0% 0%
Covered Parts: TRQ
In-Quota Volume Level 50,000 units | 70,000 units 90,000 units
Above-Quota Tariff Rate 50% 45% 40%
In-Quota Tariff Rate 0% 0% 0%

Having made negative findings with respect to imports from Canada and Mexico under
section 311(a) of the North American Free Trade Agreement Implementation Act, the
Commissioners recommend that imports from Canada and Mexico be excluded from the above
TRQs and increased rates of duty. The Commissioners also recommend that the above TRQs
and increased rates of duty not apply to imports from Australia, Colombia, Costa Rica, the
Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Jordan, Korea, Nicaragua,
Panama, Peru, and Singapore, or to imports from the beneficiary countries under the Caribbean

Basin Economic Recovery Act.




Commiission’s Views on Injury

Based on the facts in this investigation, we determine pursuant to section 202(b) of the
Trade Act of 1974 (“Trade Act”)* that large residential washers (“LRWs”) are being imported
into the United States in such increased quantities as to be a substantial cause of serious injury
to the domestic industry producing an article like or directly competitive with the imported
article.> Having made an affirmative determination in this global safeguard investigation, we
are required to make certain additional findings under the implementing statutes of certain
free trade agreements.’ We find that imports of LRWs from neither Canada nor Mexico
account for a substantial share of total imports or contribute importantly to the serious injury
caused by imports. We also find that imports of LRWs from Australia, CAFTA-DR countries,
Colombia, Jordan, Korea, Panama, Peru, and Singapore, individually, are not a substantial cause
of serious injury or threat thereof, under the relevant FTA implementing legislation. Finally, we
determine that the serious injury substantially caused by imports to the domestic industry
producing a like or directly competitive article does not result from the reduction or elimination
of any duty provided for under the U.S.-Israel Free Trade Agreement* or from duty-free
treatment provided for under the Caribbean Basin Economic Recovery Act provisions of the
Caribbean Basin Initiative Trade Program or the GSP program.’

. Background

OnJune 5, 2017, Whirlpool Corporation (“Whirlpool”), a producer of LRWs and covered
parts (see below for definition) in the United States, properly filed the amended petition

119 U.S.C. § 2252(b).

2 The Commission’s affirmative serious injury determination was unanimous, reflecting the
views of Chairman Rhonda K. Schmidtlein, Vice Chairman David S. Johanson, and Commissioners
Irving A. Williamson and Meredith M. Broadbent.

? Specifically, the Commission is required to make certain additional findings under the

implementing statutes for the North American Free Trade Agreement (“NAFTA”) (Canada and Mexico),
the U.S.-Dominican Republic — Central America Free Trade Agreement (“CAFTA-DR”) (Costa Rica,
El Salvador, Guatemala, Honduras, Nicaragua, and the Dominican Republic), the U.S.-Australia Free
Trade Agreement, the U.S.-Korea Free Trade Agreement (“KORUS”), the U.S.-Colombia Trade Promotion
Agreement, the Agreement between the United States of America and the Hashemite Kingdom of
Jordan on the Establishment of a Free Trade Area, the U.S.-Panama Trade Promotion Agreement, the
U.S.-Peru Free Trade Agreement, the U.S.-Singapore Free Trade Agreement, and the U.S./Israel Free
Trade Agreement or under statutory provisions related to preferential trade programs (Caribbean Basin
Economic Recovery Act (“CBERA”) and Generalized System of Preferences (“GSP”)). See 19 U.S.C. § 2112
note (Jordan, Israel); 19 U.S.C. § 2253(e)(6) (GSP); 19 U.S.C. § 2703(e) (CBERA); 19 U.S.C. § 3371
(NAFTA); 19 U.S.C. § 3805 note (Australia, Colombia, KORUS, Panama, Peru, Singapore); 19 U.S.C. § 4101
(CAFTA-DR).

#19 U.S.C. § 2112 note, U.S./Israel FTA Implementing Act §§ 403(b), 403(d).

>19 U.S.C. §§ 2253(e)(6), 2703(e)(2), 2703(e)(4).



requesting this investigation.® The Commission published notice of the investigation in the
Federal Register on June 13, 2017.” Whirlpool and Haier U.S. Appliance Solutions, Inc., d/b/a/
GE Appliances (“GE”), a non-petitioning domestic producer that supports the petition, filed
prehearing and posthearing briefs (independently in the injury phase and jointly in the remedy
phase) and participated in the hearings in the injury and remedy phases of the investigation.

Several respondent interested parties also participated in the investigation. Importer LG
Electronics USA, Inc. and foreign producers LG Electronics, Inc.; LG Electronics Vietnam
Haiphong Co., Ltd.; LG Electronics Thailand Co., Ltd.; and Nanjing LG-Panda Appliance Co.
(collectively “LG”) filed prehearing briefs (one jointly with Samsung and one limited to LG in the
injury phase) and posthearing briefs, and participated in the hearings, in the injury and remedy
phases of the investigation. Importer Samsung Electronics America, Inc. and foreign producers
Samsung Electronics Co., Ltd.; Samsung Digital Appliances Mexico; Samsung Electronics HCMC
Complex; Suzhou Samsung Electronics Co., Ltd.; and Suzhou Samsung Electronics Co., Ltd.
(collectively, “Samsung”), also filed prehearing briefs (jointly with LG in the injury phase) and
posthearing briefs, and participated in the hearings, in the injury and remedy phases of the
investigation.

Several governments have also participated in the investigation. In the injury phase of
the investigation, the governments of Indonesia, Korea, and Taiwan filed prehearing
submissions and delivered oral statements at the hearing, the government of Mexico filed pre-
and posthearing submissions and written testimony, the European Commission filed a
prehearing submission, and the government of Vietnam filed a posthearing submission. In the
remedy phase of the investigation, the government of Korea filed pre- and posthearing
submissions and delivered an oral statement at the hearing, the government of Taiwan filed a
prehearing submission and delivered an oral statement at the hearing, the government of
Indonesia filed pre- and posthearing submissions, the government of Mexico filed a prehearing
submission, the government of Vietnam delivered an oral statement at the hearing, and the
government of Thailand filed a posthearing submission.

Several additional parties made written submissions during the investigation. In the
injury phase of the investigation, the Korea Electronics Association and the China Chamber of
Commerce for Import and Export of Machinery and Electronic Products filed a joint letter. In
the remedy phase of the investigation, Sears Holdings Management Corporation filed a
posthearing brief. Group Dekko, Inc., Mansfield Engineered Components, Revere Plastics
Systems, LLC, and Wabash Plastics, Inc. filed statements of information, United States Steel
Corporation filed a letter, and Green Bay Packaging and TH Plastics, Inc. filed statements of
interest.

® Confidential Staff Report (“CR”) at I-1-2; Public Staff Report (“PR”) at I-1.
782 Fed. Reg. 27075 (June 13, 2017).



U.S. industry data are based on questionnaire responses from four firms that are
estimated to have accounted for all known U.S. production of LRWs in 2016.2 U.S. import data
are based on questionnaire responses of five firms that are estimated to have accounted for
virtually all U.S. imports of LRWs in 2016.° The Commission also received questionnaire
responses from 16 foreign producers/exporters of LRWs, which are believed to have supplied
all U.S. imports of LRWs in 2016."

Il. Domestic Industry Producing a Product that is Like
or Directly Competitive with the Imported Article

A. Like or Directly Competitive Domestic Product

In making determinations in global safeguard investigations, the Commission examines
the three statutory criteria. Specifically, to make an affirmative determination, the Commission
must find —

(1) an article is being imported into the United States in increased quantities;
(2) the domestic industry producing an article that is like or directly competitive
with the imported article is seriously injured or threatened with serious injury;
and

(3) the article is being imported in such increased quantities as to be a
substantial cause of serious injury or threat of serious injury to the domestic
industry.'

Before considering whether the three statutory criteria are satisfied, the Commission
first defines the domestic industry. The statute defines the term “domestic industry” as “the
producers as a whole of the like or directly competitive article or those producers whose
collective production of the like or directly competitive article constitutes a major proportion of
the total domestic production of such article.”** The Commission defines the domestic industry

8 CR at I-4, 33; PR at I-3, 24. Three responding domestic producers reported production of LRWs
and one responding domestic producer reported production of out-of-scope washers. CR at I-33; PR at
I-24.

% CR at I-4; PR at I-3.

19 CR at I-4; PR at I-3. Foreign producers’ questionnaires were received from firms in Brazil and
Colombia, but they reported no exports to the United States over the January 2012-March 2017 period
comprising the period of investigation, and there were no known U.S. imports of LRWs from either
country. /d.

" See 19 U.S.C. § 2252(b)(1)(A).

219 U.S.C. § 2252(c)(6)(A)(1).



in terms of each like or directly competitive product and evaluates the impact of the pertinent
imports on the facilities and workers producing each article.”

The legislative history distinguishes between products that are “like” and products that
are “directly competitive” with the imported articles, explaining that “like” articles are those
that are “substantially identical in inherent or intrinsic characteristics (i.e., materials from which
made, appearance, quality, texture, etc.),” whereas “directly competitive” articles are those
that “are substantially equivalent for commercial purposes, that is, are adapted to the same
uses and are essentially interchangeable therefor.”**

In determining what constitutes the like or directly competitive product, the
Commission has considered a number of factors. The list of factors considered is not fixed, and
the weight given to any one factor may vary from case to case depending upon the facts.”® The
list, which derives from Commission practice, has included the physical properties of the article,
its customs treatment, its manufacturing process (where and how it is made, e.g., in a separate
facility, using what machines and labor skills), the product’s uses, and the marketing channels
through which the product is sold.'® The statute does not prescribe these specific factors nor
does it limit the factors that the Commission may consider in making its determination. The
Commission looks for clear dividing lines among possible products, and disregards minor
variations.” Thus, in conducting its analysis, the Commission (1) considers the list of factors,

13 See, e.g., Steel, Inv. No. 201-TA-073, USITC Pub. 3479 at 29 n.25 (Dec. 2001); Extruded Rubber
Thread, Inv. No. 201-TA-072, USITC Pub. 3375 at I-8 (Dec. 2000); Crabmeat from Swimming Crabs, Inv.
No. 201-TA-71, USITC Pub. 3349 at I-8 to I-9 (Aug. 2000); Circular Welded Carbon Quality Pipe, Inv. No.
201-TA-070, USITC Pub. 3261 at I-12 to |-13 (Dec. 1999); Certain Steel Wire Rod, Inv. No. 201-TA-069,
USITC Pub. 3207 at I-10, I-36 (Jul. 1997).

¥ HR. Rep. No. 571, 93" Cong., 1* Sess. 45 (1973); Senate Finance Committee, Report on Trade
Reform Act of 1974 H.R. 10710, S. Rep. No. 1298, 93" Cong., 2d Sess. at 121-22 (1974). See, e.g.,
Mushrooms, Inv. No. 201-TA-43, USITC Pub. 1089 at 8, 11-12 (Aug. 1980) (“the intent of the drafting
committees was that ‘like’ has to do with the physical identity of the articles themselves, while ‘directly
competitive’ relates more to the notion of commercial interchangeableness”); see also United Shoe
Workers of Am. v. Bedell, 506 F.2d 174, 185-86, 190-91 (D.C. Cir. 1974) (discussing meaning of “like” and
“directly competitive” in the context of request for adjustment assistance under the Trade Expansion
Act).

> See, e.g., Certain Steel Wire Rod, Inv. No. 201-TA-69, USITC Pub. 3207 at I-8 (Jul. 1999); Lamb
Meat, Inv. No. 201-TA-68, USITC Pub. 3176 at I-10 (Apr. 1999); Wheat Gluten, Inv. No. 201-TA-67, USITC
Pub. 3088 at I-9 (Mar. 1998).

16 See, e.g., Extruded Rubber Thread, Inv. No. 201-TA-72, USITC Pub. 3375 at I-5 to I-6
(Dec. 2000); Circular Welded Carbon Quality Line Pipe, Inv. No. 201-TA-70, USITC Pub. 3261 at I-10
(Dec. 1999); Apple Juice, Inv. No. 201-TA-69, USITC Pub. 1861 at 3-10 (June 1986); Fresh Winter
Tomatoes, Inv. No. 201-TA-64 (Provisional Relief Phase), USITC Pub. 2881 at I-7 (Apr. 1995) (Views of
Watson, Crawford, and Bragg); Broom Corn Brooms, Inv. No. 302-NAFTA-1 (Provisional Relief Phase),
USITC Pub. 2963 at I-14 (May 1996).

7 see, e.g., Stainless Steel Table Flatware, Inv. No. 201-TA-49, USITC Pub. 1536 at 3-4
(June 1984).



(2) evaluates the factors in terms of the facts in the investigation, and (3) looks for clear dividing
lines between products, disregarding minor variations.

1. The Imported Article

The notice of institution described the imported article(s) under investigation as follows:
The articles covered by this investigation are all LRWs and certain parts thereof. For
purposes of this petition, the term LRWs denotes all automatic clothes washing
machines, regardless of the orientation of the rotational axis, with a cabinet width
(measured from its widest point) of at least 24.5 inches (62.23 cm) and no more than
32.0 inches (81.28 cm), except as noted below.

Also covered are certain parts used in large residential washers, namely: (1) All cabinets,
or portions thereof, designed for use in large residential washers; (2) all assembled tubs
designed for use in large residential washers which incorporate, at a minimum: (a) A
tub; and (b) a seal; (3) all assembled baskets designed for use in large residential
washers which incorporate, at a minimum: (a) A side wrapper; (b) a base; and (c) a drive
hub; and (4) any combination of the foregoing parts or subassemblies.

Excluded from the scope are stacked washer-dryers and commercial washers. The term
“stacked washer-dryers” denotes distinct washing and drying machines that are built on
a unitary frame and share a common console that controls both the washer and the
dryer. The term “commercial washer” denotes an automatic clothes washing machine
designed for the “pay per use” segment meeting either of the following two definitions:

(1) (a) It contains payment system electronics; (b) it is configured with an externally
mounted steel frame at least six inches high that is designed to house a coin/token
operated payment system (whether or not the actual coin/token operated payment
system is installed at the time of importation); (c) it contains a push button user
interface with a maximum of six manually selectable wash cycle settings, with no ability
of the end user to otherwise modify water temperature, water level, or spin speed for a
selected wash cycle setting; and (d) the console containing the user interface is made of
steel and is assembled with security fasteners; or

(2) (a) it contains payment system electronics; (b) the payment system electronics are
enabled (whether or not the payment acceptance device has been installed at the time
of importation) such that, in normal operation, the unit cannot begin a wash cycle
without first receiving a signal from a bona fide payment acceptance device such as an
electronic credit card reader; (c) it contains a push button user interface with a
maximum of six manually selectable wash cycle settings, with no ability of the end user
to otherwise modify water temperature, water level, or spin speed for a selected wash
cycle setting; and (d) the console containing the user interface is made of steel and is
assembled with security fasteners.



Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a vertical rotational axis; (2) are top loading; (3) have
a drive train consisting, inter alia, of (a) a permanent split capacitor (PSC) motor, (b) a
belt drive, and (c) a flat wrap spring clutch.

Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a horizontal rotational axis; (2) are front loading; and
(3) have a drive train consisting, inter alia, of (a) a controlled induction motor (CIM), and
(b) a belt drive.

Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a horizontal rotational axis; (2) are front loading; and
(3) have cabinet width (measured from its widest point) of more than 28.5 inches (72.39
cm).

The products subject to this investigation are currently classifiable under subheadings
8450.20.0040 and 8450.20.0080 of the Harmonized Tariff Schedule of the United States
(HTSUS). Products subject to this investigation may also enter under HTSUS subheadings
8450.11.0040, 8450.11.0080, 8450.90.2000, and 8450.90.6000. Although the HTSUS
subheadings are provided for convenience and customs purposes, the written
description of the merchandise subject to this investigation is dispositive. '

LRWs are automatic clothes washing appliances capable of cleaning fabrics using water
and detergent in conjunction with wash, rinse, and spin cycles typically programmed into the
unit.”® They are produced in either top load (“TL”) or front load (“FL”) configurations.”® TL
LRWs possess drums that spin on a vertical axis and are loaded with soiled clothing through a
door on the top of the unit.* FL LRWs possess drums that spin on a horizontal or tilted axis and
are loaded with soiled clothing through a door in the front of the unit.?> All LRWs are typically
used in single-family dwellings.?

TL LRWSs can wash clothes using either an agitator or an impeller.” Agitator-based TL
LRWs are characterized by their use of a pole-shaped agitator inside the drum, which cleans

'8 L arge Residential Washers; Institution and Scheduling of Safeguard Investigations and
Determinations That the Investigation is Extraordinarily Complicated, 82 Fed. Reg. 27075 (June 13,
2017). Footnotes in the scope definition further describing the various terms used within the definition
have been omitted. See CR at 1-9-11.

¥ CR at I-15; PR at I-12.

* CR at I-16; PR at I-12.

*' CR at I-16; PR at I-12.

?2 CR at I-20; PR at I-15.

2 CR at I-16; PR at I-12.

*CR at I-17; PR at I-13.



clothes by swirling them though detergent and water.” Due to the interior volume occupied by
the agitator, agitator-based LRWs generally offer less capacity than other types of LRWs.?
Impeller-based TL LRWs are characterized by their use of a fan-shaped impeller at the base of
the drum, which cleans clothes by lifting and dropping them into a small quantity of water and
high efficiency (“HE”) detergent.”’ They reduce energy consumption by spinning clothes at high
speed, thereby extracting more water and allowing clothes to spend less time in a dryer.?®

FL LRWs typically offer higher performance and greater efficiency with respect to water
usage than TL LRWs.”® Like impeller-based TL LRWs, FL LRWs reduce energy consumption by
spinning clothes at high speeds that extract more water and reduce drying time.*

2. Arguments of the Parties

Whirlpool argues that the Commission should define the domestic like product to
encompass all LRWs and parts described in the scope of the investigation, as well as any
residential washers excluded from the scope that are produced domestically, as the
Commission did in LRWSs from China.** Whirlpool contends that domestically produced
washers and parts are “like” the imported articles described in the scope, including Samsung’s
FlexWash and LG’s Sidekick LRWs, because they share the same physical characteristics and
uses, are all produced using similar manufacturing processes, and are sold through the same
channels of distribution.*> Whirlpool further argues that the Commission should define the
domestic like product to include “covered parts” (i.e., cabinets, tubs, and baskets) pursuant to
the “product line” approach it has taken in previous safeguard investigations,* because
domestic producers manufacture covered parts in the same facilities as LRWSs as an essential
intermediate step in the production of LRWs.** Finally, Whirlpool urges the Commission to
reject respondents’ request that the scope be amended to include certain types of washers that
are currently excluded from the scope and to exclude other types of washers and parts that are
currently included in the scope.”

* CR at I-18; PR at I-14.

*° CR at I-19; PR at I-14.

>’ CR at I-19; PR at I-14; CR/PR at Figure I-2.

*® CR at I-19; PR at I-14.

2% CR at 1-20; PR at I-15.

%0 CR at I-20; PR at I-15.

31 petitioner’s Prehearing Brief at 9-10; Petitioner’s Responses to Commissioner Questions, at II-
11; LRWs from China, Inv. No. 731-TA-1306 (Final), USITC Pub. 4666 (January 2017) at 9.

32 See Petitioner’s Prehearing Brief at 10-11.

33 petitioner’s Prehearing Brief at 11. GE supports the inclusion of covered parts in the domestic
like product definition. GE’s Posthearing Brief at 3.

% petitioner’s Prehearing Brief at 12.

%> petitioner’s Posthearing Brief at I-9. GE agrees that the Commission should reject
respondents’ request that it amend the scope, for the same reasons argued by Whirlpool. GE’s
Posthearing Brief at 3.



Respondents argue that the Commission should expand the scope to include all
imported articles for which there is an “obvious counterpart” produced domestically, but
exclude from the scope all imported articles without an “obvious counterpart” if “a clear
dividing line” separates the articles from other articles in the scope.* Applying this
methodology, respondents claim that the Commission should expand the scope to include
PSC/belt drive TL washers, CIM/belt drive FL washers, and extra-wide washers*’ because
imports of such washers compete with domestically produced LRWs and the imported LRWs
within the scope.®® Conversely, respondents argue that the Commission should exclude from
the scope Samsung’s FlexWash and LG’s Sidekick LRWs because such washers are not produced
domestically and a “clear dividing line” separates them from other LRWSs within the scope.*
Respondents also argue that the Commission should amend the scope to exclude parts because
imported parts may only be used to repair existing LG and Samsung LRWs, and thus do not
compete with domestically produced parts,*® and because, in their view, a clear dividing line
separates covered parts from LRWs.*" In the event that parts are not excluded from the scope,
respondents argue, the Commission should determine that parts are a separate like product
under its traditional six like product factors from the Title VIl context.*

3. Analysis
We define the like or directly competitive domestic product as all domestically produced
LRWs and covered parts in addition to PSC/belt drive TL washers and CIM/belt drive FL washers
based on the following analysis.
a. Whether to Amend the Scope of the Investigation
We reject respondents’ request that the Commission amend the scope of the

investigation to include three types of excluded washers and to exclude two types of in-scope
washers and covered parts, which do not in their view compete directly with domestically

* Respondents’ Joint Prehearing Brief at 27.

>’ These three product categories are specifically excluded from the scope of the investigation.
See CR at I-9-11.

38 Respondents’ Joint Prehearing Brief at 27-29. As evidence of such competition, respondents
note Whirlpool’s position that such washers should be included in the domestic like product to the
extent they are produced domestically. Id. They also highlight the Commission’s finding in LRWs from
China that there was no clear dividing line between domestically produced CIM/belt drive FL washers
and domestically produced LRWs described by the scope. /d. (citing USITC Pub. 4666 at 7 n.24).

%9 Respondents’ Joint Prehearing Brief at 30-31.

%0 Respondents’ Prehearing Brief at 32.

* Respondents’ Prehearing Brief at 32.

*2 Respondents’ Prehearing Brief at 33-36. We analyze the appropriate definition of the
domestic like product for this investigation using the factors the Commission traditionally considers in
safeguard investigations.
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produced washers and covered parts.”* Respondents point to Certain Cameras and Certain
Motor Vehicles as investigations in which the Commission allegedly changed the scope of
investigation. However, in those investigations, the Commission did not resolve whether
certain imports should be subject to the Commission’s injury analysis by amending the scope of
the investigations, but rather by considering whether the imports were in the scope and like or
directly competitive with the domestic article.*

We take the same approach here, as we have in the past. Accordingly, we consider
respondents’ argument that the Commission should amend the scope to exclude Samsung’s
FlexWash LRWs, LG’s Sidekick LRWSs, and covered parts to be an argument that there is no
domestic article like or directly competitive with imports of these articles, and thus no domestic
industry producing them. If the Commission were to find no domestic industry producing an
article like or directly competitive with imports of FlexWash LRWs, Sidekick LRWs, and/or
covered parts, then imports of such articles could not be a substantial cause of serious injury or
threat thereof to any domestic industry. We address that issue below.

We consider respondents’ argument that the Commission should amend the scope to
include PSC/belt drive TL washers, CIM/belt drive FL washers, and extra-wide washers to be an
argument that imports of such out-of-scope washers compete directly with domestically
produced washers. Indeed, Whirlpool agrees that PSC/belt drive TL washers and CIM/belt drive
FL washers compete with LRWs described by the scope in the U.S. market, and urges the
Commission to include any domestic producers of such washers in the domestic industry. The
Commission need not amend the scope of the investigation to consider out-of-scope washer
imports as an alternative cause of injury, however. Nor is it necessary to amend the scope for
the Commission to define the domestic like product to include PSC/belt drive TL washers and
CIM/belt drive FL washers, and thus factor apparent U.S. consumption and U.S. shipments of

3 Since 1980, the Commission has only amended the scope of a safeguard investigation at the
request of the petitioner. See, e.g., Crabmeat from Swimming Crabs, Inv. No. 201-TA-071, USITC Pub.
3349 (Aug. 2000); Line Pipe, Inv. No. 201-TA-70, USITC Pub. 3261 (Dec. 1999); Fresh Winter Tomatoes
(Provisional), Inv. No. 201-TA-64, USITC Pub. 2881 (Apr. 1995) (considered).

* In Motor Vehicles, the Commission rejected petitioners’ argument that imports from Canada
within the scope should nevertheless be excluded from the investigation, explaining that “Commission
precedent under Section 201 generally supports the conclusion that all imports should be treated alike
for purposes of our investigation.” Certain Motor Vehicles and Certain Chassis and Bodies Thereof, Inv.
No. TA-201-44, USITC Pub. 1110 (Dec. 1980) at 14 (Alberger); see also id. at 48 (Calhoun), 102 (Stern).
In doing so, the Commission did not alter the scope of the investigation. In Certain Cameras, the
Commission majority concluded that “because there is no domestic production of high-end or ‘keychain’
cameras, we determine that there are no domestic industries producing those cameras” and therefore
did not include such cameras in its injury and causation analysis. Inv. No. TA-201-62, USITC Pub. 2315
(Sept. 1990) at 9, 14. The Commission did not revise the scope of the investigation to exclude such
cameras. Indeed, the Commission recognized that high-end and “keychain” cameras were among the
five basic camera types within the scope of the investigation. Id. at9
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such products into our analysis of the domestic industry’s market share.”” We address the issue
of whether imports of LRWs are like or directly competitive with domestically produced
PSC/belt drive TL washers and CIM/belt drive FL washers below.

b. Domestic LRWs Are Like Imported LRWs

We find that domestically produced LRWs are like the imported LRWs based on the
following analysis of the factors the Commission traditionally considers in defining the domestic
product like or directly competitive with the imported article.

The physical properties of the article. All LRWs, both imported and domestic, are
automatic clothes washing appliances capable of cleaning fabrics using water and detergent in
conjunction with wash, rinse, and spin cycles typically programmed into the unit.*® All LRWs
feature a metal drum or basket into which laundry is loaded, a plastic tub that holds water, a
motor, a pump, and a user interface and control unit to set washer cycles.”” Both domestic and
imported LRWs are produced in either top load or front load configurations.”® All TL LRWs
possess drums that spin on a vertical axis, creating a washing action through the use of an
agitator, agi-peller, or impeller, and are loaded with soiled clothing through a door on the top
of the unit.* All FL LRWs possess drums that spin on a horizontal or tilted axis and are loaded
with soiled clothing through a door in the front of the unit.”® Both domestic and imported
LRWs come in an array of models possessing different combinations of features, such as energy
efficiency, capacity, appearance (e.g., color, cabinet finishing, decorative elements), and
“innovations” (e.g., faster washing, holding detergent for multiple loads, WiFi, and secondary
wash chambers), with most features offered by both domestic and imported models.>* All
LRWs are typically purchased by households for use in single-family dwellings.”* All responding
purchasers reported that domestic and imported LRWs are always or usually interchangeable,
and virtually all responding purchasers reported that domestic and imported LRWs are
comparable in terms of 22 factors that influence purchasing decisions.>

Customs treatment. All finished LRWs are classifiable in subheading 8450.20.00 of the
Harmonized Tariff Schedule of the United States (“HTS”).>*

> See CR/PR at Table C-2. When the Commission defines the domestic like product to include
out-of-scope merchandise, the Commission includes U.S. shipments of the out-of-scope merchandise,
both imported and domestic, in its calculation of apparent U.S. consumption for purposes of
determining the domestic industry’s market share.

* CRatI-16; PR at I-12.

*"CR at I-16; PR at I-12.

“8 CR at I-16; PR at I-12; CR/PR at Tables 1I-3, 111-6.

* CRat I-17-21; PR at I-13-15.

> CR at I-20-21; PR at I-15.

' CR at |-22-27, V-2-3; PR at I-16-19, V-1-2.

> CRat |-16; PR at I-12.

>3 CR/PR at Tables V-8 and V-9.

>*CR at |-32; PR at I-24.
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Manufacturing process. The record contains no information on the specific
manufacturing process used to produce imported LRWs and respondents have not argued that
there are any significant differences between domestically produced and imported LRWs.
Because imported LRWs largely consist of the same types of components as domestically
produced LRWs, however, they would be produced using the same general manufacturing
processes as other LRWSs.*

Uses. All LRWs are used to remove soil from fabric.”®

Marketing channels. Both domestically produced LRWs and imported LRWs are
primarily sold to retailers.”’

Summary. Based on the preponderance of similarities between domestically produced
LRWs and imported LRWs, we find that domestically produced LRWs are like imported LRWs.

c. Domestic LRWs Are Like Imported FlexWash and Sidekick LRW's

We find that domestically produced LRWs are like in-scope imports of Samsung’s
FlexWash LRWs and LG’s Sidekick LRWSs. The preceding description of all domestic and
imported LRWs applies equally to FlexWash and Sidekick LRWs, as each of those models
possess the same inherent or intrinsic characteristics as other LRWs. Respondents contend that
there are specific attributes that distinguish FlexWash and Sidekick LRWs from other LRWs.
Specifically, Samsung’s FlexWash LRWs possess two wash chambers so that two loads can be
washed simultaneously at different settings, and LG’s Sidekick LRWs consist of a small washer
inside a pedestal designed to fit under a FL LRW.*® Although no other LRW models appear to
possess these particular features, the same can be said of other LRW models possessing
innovative features that are exclusive to the model’s manufacturer; Whirlpool, GE, Samsung,
and LG all reported producing LRWs with exclusive innovations.”® An analysis of the factors the
Commission traditionally considers in defining the domestic product like or directly competitive
with the imported article also indicates that domestically produced LRWs are like FlexWash and
Sidekick LRWs.

The physical properties of the article. FlexWash, Sidekick, and other LRWs are similar
with respect to major physical properties; all feature metal drums or baskets into which laundry
is loaded, plastic tubs that hold water, a motor, a pump, and a user interface and control unit to
set washer cycles.®® FlexWash LRWs wash clothes in two chambers, with a larger drum
accessible from the front of the unit that spins on a horizontal axis, like other FL LRWs, and a

> See CR at |-29-32; PR at I-21-23.

* CRat I-15; PR at I-12.

>’ CR/PR at Table I-5 (in 2016, *** percent of commercial U.S. shipments of domestically
produced LRWs were to retailers and *** percent of commercial U.S. shipments of imported LRWs were
to retailers).

*8 Respondents’ Joint Prehearing Brief at 30-31; see also hearing transcript, p. 202 (Herrington)
and p. 205 (Riddle).

> CR at V-2-3; PR at V-1-2.

®*CRatI-16; PR at I-12.
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smaller drum accessible from the top of the unit that spins on a vertical axis, like other TL
LRWSs.® Sidekick LRWs consist of a pedestal designed to fit under a FL LRW containing a small
TL washer accessible through a pull-out drawer.®* Although these particular physical properties
are unique to FlexWash and Sidekick LRWs, other LRWs possess physical properties that are
also unique.®® All producers of LRWs seek to differentiate their LRWs in the marketplace
through exclusive features and innovations, and FlexWash and Sidekick are examples of such
product differentiation.

Customs treatment. FlexWash and Sidekick LRWs are classified under the same
statistical reporting number as imports of other LRWs, HTS subheading 8450.20.00.%

Manufacturing process. The record contains no information on the specific
manufacturing process used to produce FlexWash and Sidekick LRWs. Because FlexWash and
Sidekick LRWs largely consist of the same types of components as other LRWs, they would be
produced using the same general manufacturing processes as other LRWs.* Respondents have
not argued otherwise. Although FlexWash and Sidekick LRWs may require specialized
components related to their exclusive features, this would not distinguish them from other
LRW models possessing exclusive features, which would also require specialized components
related to the features.

Uses. Like other LRWs, FlexWash and Sidekick LRWs are used to wash clothes. Although
FlexWash and Sidekick LRWs can be used to wash two loads of laundry simultaneously at
different settings with small capacity secondary wash chambers, unlike other LRWs, this does
not significantly differentiate their use, which is to wash clothes.

Marketing channels. Respondents do not contend that FlexWash and Sidekick LRWs are
sold through different marketing channels than other LRWs. Most LRWs, domestic and
imported, are sold to retailers.®®

Summary. The preceding analysis indicates that domestically produced LRWs are like
imported FlexWash and Sidekick LRWSs in terms of the factors the Commission traditionally
considers in making such determinations. FlexWash and Sidekick LRWSs share the same customs
treatment, manufacturing process, and marketing channels as other LRWs, and the same
general physical properties and uses. To the extent such washers differ from other LRWs in
terms of their physical properties and functionality, the differences stem from their innovative

%! Respondents’ Joint Prehearing Brief at 30.

52 Respondents’ Joint Prehearing Brief at 30.

53 See CR at V-2; PR at V-1; Confidential Staff Report, LRWs from China, at Tables I-3-4 (EDIS Doc.
No. 617959). For example, Samsung’s Activewash LRWs possess a built-in sink and Whirlpool’s Load &
Go LRWs possess an internal reservoir that dispenses the appropriate amount of detergent over
multiple loads of laundry. See id. Domestic producers reported *** exclusive innovations, including
*** CRatV-2; PRatV-1.

* CRat -33; PR at I-24.

® See CR at 1-29-32; PR at I-21-23.

° CR at I-32; PR at I-24; CR/PR at Table I-5.
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features, and other LRWs offer features that are also innovative. Accordingly, we find that
domestically produced LRWs are like imported FlexWash and Sidekick LRWs.®’

d. PSC/Belt Drive TL Washers and CIM/Belt Drive FL Washers Are
Like Imported LRWs

We find that domestically produced “out-of-scope” PSC/belt drive TL washers and
CIM/belt drive FL washers, produced by Alliance Laundry Systems (“Alliance”), are like, or at
least directly competitive with, imports of LRWSs described by the scope of the investigation.
Although the scope of the investigation expressly excludes PSC/belt drive TL washers and
CIM/belt drive FL washers, Whirlpool has argued that the Commission should define the like
product to include such washers, as it did in LRWSs from China, and respondents do not
disagree.®® Although the record contains limited information on domestically produced
PSC/belt drive TL washers and CIM/belt drive FL washers, an analysis of the Commission’s
traditional factors indicates that such washers are like imported LRWs.

Physical properties. In LRWs from China, the Commission found that the only physical
difference between out-of-scope CIM/belt drive FL washers and in-scope LRWs is the use of a
controlled induction motor and a belt drive system, which some consumers and producers may
perceive as inferior to the direct drive system found in many in-scope LRWs.*® Similarly, the
only physical difference between out-of-scope PSC/belt drive TL washers and in-scope LRWs is
the use of a permanent split capacitor motor and a belt drive system.” Although such washers
do not possess the high spin speeds or vibration reduction technology of in-scope LRWs
possessing direct drive systems,”* CIM/belt drive FL washers imported by GE are Energy Star
certified, which is a product feature found on many domestically produced LRWs possessing
direct drive systems.”

Customs treatment. PSC/belt drive TL washers and CIM/belt drive FL washers are
classified under the same statistical reporting number as other LRWs, HTS subheading
8450.20.00.”

® Based on the same analysis, we further find that domestically produced LRWs are directly
competitive with imported Flexwash and Sidekick LRWs.

% petitioner’s Prehearing Brief at 10; Respondents’ Joint Prehearing Brief at 28. Respondents
argue that these two types of washers should be included in the scope. As discussed above, we reject
that argument. However, because we include producers of these types of washers in the domestic
industry, these types of washers are included in the apparent consumption and domestic industry data.
Because they are not in the scope of imported articles, they are not subject to any remedial measures
that result from this investigation.

* USITC Pub. 4666 at 9.

7% See CR at I-10; PR at I-8-9.

"1 petitioner’s Responses to Commissioner Questions at 1l-2-4; Hearing Tr. at 85-86 (Tubman).

72 Samsung’s Posthearing Brief at 6; CR at I-23-24; PR at |-17-18; CR/PR at Table IlI-7.

7 CR at I-33; PR at I-24.
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Manufacturing process. The record contains no information on the manufacturing
process used to produce PSC/belt drive TL washers and CIM/belt drive FL washers. Because
PSC/belt drive TL washers and CIM/belt drive FL washers consist of the same types of
components as other LRWs, they would be produced using the same general manufacturing
processes as other LRWs.”

Uses. Like other LRWSs, PSC/belt drive TL washers and CIM/belt drive FL washers are
used to wash clothes.

Marketing channels. Domestically produced PSC/belt drive TL washers and CIM/belt
drive FL washers are sold *** 7> % 76

Based on the preponderance of similarities between PSC/belt drive TL washers and
CIM/belt drive FL washers and other LRWs, we find that domestically produced PSC/belt drive
TL washers and CIM/belt drive FL washers are like imported LRWs.

e. Domestic Covered Parts Are Like Imported Covered Parts

As Whirlpool acknowledges, imports of covered parts do not compete with domestically
produced covered parts because they may only be installed in specific imported LRW models,
for purposes of repairing them.”” Domestically produced parts are designed for use in specific
domestically produced LRW models, and are used to both assemble and repair such LRWs.
Nevertheless, we find that domestic LRW parts are like imported LRW parts because each of
these subassemblies installed in an LG or Samsung LRW has substantially the same physical
attributes and functionality as the corresponding subassembly installed in a Whirlpool or GE
LRW.”® Application of the factors the Commission typically considers to determine likeness for
purposes of safeguard investigations indicates that domestic parts are like the corresponding
imported parts within the scope of the investigation.

The physical properties of the article. Domestically produced and imported covered
parts share the same general physical characteristics. The cabinet assembly is the metal shell of

4 See CR at |-29-32; PR at I-21-23.

> Domestic Producers’ Questionnaire of Alliance at Question 11-8; CR at I-32; PR at |-24; CR/PR at
Table I-5.

7% Domestic Producers’ Questionnaire of Alliance at Question I1-8; CR at I-32; PR at I-24; CR/PR at
Table I-5.

"7 petitioner’s Responses to Commissioner Questions at I1-15.

78 Congress intended for “like” products to be “substantially identical in inherent or intrinsic
characteristics (i.e., materials from which made, appearance, quality, texture, etc.)” H.R. Rep. No. 571,
93rd Cong., 1st Sess. 45 (1973); Senate Finance Committee, Report on Trade Reform Act of 1974 H.R.
10710, S. Rep. No. 1298, 93rd Cong., 2d Sess. at 121, 122 (1974). Like products need not be directly
competitive.
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a washer.” The tub assembly consists of a plastic tub and a seal.®** The basket assembly
consists of a side wrapper, a base, and a drive hub.®

Customs Treatment. All covered parts are classified under HTS subheading 8450.90.20,
providing for tubs and tub assemblies, and HTS subheading 8450.90.60, providing for other
parts.®

Manufacturing process. The record contains no information on the manufacturing
process used to produce imported covered parts. Because imported covered parts possess the
same physical characteristics as domestically produced parts, the manufacturing process used
to produce imported covered parts would likely be similar to that used to produce the same
parts domestically.® Respondents do not argue otherwise.

Uses. Domestically produced and imported covered parts share the same general
functionality when installed in LRWSs. Cabinets are the metal shell used to cover LRWs, plastic
tubs hold water, and metal drums hold laundry.®

Marketing channels. Domestically produced and imported covered parts are both sold
to authorized service centers and distributors for the repair of LRWs.®

Based on the preponderance of similarities between domestically produced and
imported covered parts, we find that domestically produced covered parts are like imported
covered parts. Even if domestically produced parts were not like imported parts within the
scope of the investigation, we would still define the domestic industry to include domestic
production of such parts pursuant to the “product line” approach discussed in the following
section.

In sum, we have found that domestically produced LRWs, PSC/belt drive TL washers,
CIM/belt drive FL washers, and covered parts are like the imported LRWs and covered parts
within the scope of the investigation. Accordingly, we define the like or directly competitive
domestic product as all domestically produced LRWs, PSC/belt drive TL washers, CIM/belt drive
FL washers, and covered parts.

B. Domestic Industry

The term “domestic industry” is defined in section 202(c)(6)(A)(i) of the Trade Act to
mean

" CR at I-29; PR at I-21.

80 CRat 1-9, 29-30; PR at I-7, 21-22.

8 CRat -9, 30; PR at I-7, 22.

8 CR at I-32-33; PR at I-22.

8 See CR at 1-29-30; PR at 1-21-22; Hearing Tr. at 245 (Wingate).

8 See CR at 1-9 nn.18-19, 1-30-31; PR at i-7 nn.18-19, |-22.

8 CRat -4 n.4, 11I-10 n.9; PR at II-2 n.4, 11I-5 n.9. Imported covered parts are also sold to
retailers. CR atll-4 n.4; PR at 1l-2 n.4.
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with respect to an article, the domestic producers as whole of the like or directly
competitive article or those producers whose collective production of the like or
directly competitive article constitutes a major proportion of the total domestic
production of such article.?

This definition was added by the Uruguay Round Agreements Act (“URAA”) and codified
existing Commission practice.’’

The Commission has broad discretion to determine what constitutes the domestic
industry producing a like or directly competitive article in global safeguard investigations,
generally adhering to the principal that “{t}he industry should be defined in a manner which
allows for a meaningful analysis of the statutory criteria in light of the legislative history of
section 201.”® The concept of industry employed in section 201 of the Trade Act is not the
same as that used in the antidumping and countervailing duty provisions of Title VIL.** As the
Commission has stated,

Title VIl is narrowly aimed at remedying the specific advantages imports may be
receiving from unfair trade practices. The purpose of section 201 either is to
prevent or remedy serious injury to domestic productive resources from all
imports. In light of the purpose of section 201 and in contrast to Title VII, the
sharing of productive processes and facilities is a fundamental concern in
defining the scope of the domestic industry under section 201.%

The legislative history to the Trade Act indicates that the concern in a safeguard
investigation is “the question of serious injury to the productive resources (e.g., employees,
physical facilities, and capital) employed in the divisions or plants in which the article in
question is produced.”®*

819 U.S.C. § 2252(c)(6)(A)(i).

87 Uruguay Round Agreements Act Statement of Administrative Action (“URAA SAA”), H. Doc.
103-316, vol. 1 (103" Cong. 2" Sess.) at 961.

8 Steel, Inv. No. 201-TA-075, USITC Pub. 3479 at 30 (quoting Stainless Steel and Alloy Tool Steel,
201-TA-048, USITC Pub. 1377 at 12 (May 1983)).

® The statutory definitions of “domestic industry” are different. Compare 19 U.S.C. §
2252(c)(6)(A)(1) (defining the term for purposes of global safeguard investigations as “domestic
producers as a whole of the like or directly competitive article ...”) with 19 U.S.C. §§ 1677(4)(A), 1677(10)
(defining “domestic industry” in antidumping and countervailing duty investigations as “the producers
as a whole of a domestic like product ...,” and in turn is defining “domestic like product” as “a product
which is like, or in the absence of like, most similar in characteristics and uses” with the imports subject
to investigation).

% steel, Inv. No. 201-TA-075, USITC Pub. 3479 at 30 (quoting Stainless Steel and Alloy Tool Steel,
201-TA-048, USITC Pub. 1377 at 16 n.21 (May 1983)).

L H.R. Rep. 93-71 at 46 (1973); see also H.R. Rep. 100-576 at 661-62 (1988); S. Rep. 100-71 at
46-47 (1987); H.R. Rep. 100-40 at 86-96 (1987).
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Consistent with our definition of the like or directly competitive domestic product, we
define the domestic industry as all domestic producers of LRWs, PSC/belt drive TL washers,
CIM/belt drive FL washers, and covered parts, including Whirlpool, GE, Alliance, and Staber.*

In addition to finding that domestic covered parts are like imported covered parts, we
include domestic covered parts production in our definition of the domestic industry based on
the vertically integrated nature of domestic parts and LRW production. In previous
investigations, the Commission “traditionally has followed a product line approach” to defining
a domestic industry, including within the industry definition “all domestic facilities and workers
producing a product like or directly competitive with the imported article.””* As the
Commission explained in Electric Shavers, “Congress has directed the Commission to consider
the impact of imports on domestic productive resources, employees, physical facilities, and
capital, and the Commission has traditionally defined the industry to include all of the facilities
involved in the production of an article, including the various stages that might be involved in
such production.”* In this investigation, virtually all domestically produced LRWs are
assembled from covered parts produced domestically in the same facilities as the LRWs.”
Accordingly, the production facilities producing assembled LRWs necessarily include the
facilities for producing covered parts. For this reason also, we include all domestic producers of
covered parts in our definition of the domestic industry.

In sum, we define the domestic industry to include all domestic producers of LRWs,
PSC/belt drive TL washers, CIM/belt drive FL washers, and covered parts, including Whirlpool,
GE, Alliance, and Staber.

%2 CR at Table I-6.

% Heavyweight Motorcycles and Engines and Powertrain Subassemblies Therefor, Inv. No. TA-
201-47, USITC Pub. 1342 (Feb. 1983) at 7 (Eckes); see also id. at 28-29 (Haggart); Electric Shavers and
Parts Thereof, Inv. No. TA-201-62, USITC Pub. 1819 (Sept. 1990) at 6; Certain Canned Tuna Fish, Inv. No.
TA-201-53, USITC Pub. 1558 (Aug. 1984) at 4; Fishing Rods and Parts Thereof, Inv. TA-201-45, USITC Pub.
1194 (Nov. 1981) at 4-5; Motor Vehicles, USITC Pub. 1110 at 7.

%% Electric Shavers, USITC Pub. 1819 at 6 (citing H.R. Rep. No. 571, 93° Cong., 1** Sess. 46 *1973)).
The legislative history to the 1974 Trade Act indicates that the concern in a safeguard investigation is
“the question of serious injury to the productive resources (e.g., employees, physical facilities, and
capital) employed in the divisions or plants in which the article in question is produced.” H.R. Rep. 93-71
at 46 (1973); see also H.R. Rep. 100-576 at 661-62 (1988); S. Rep. 100-71 at 46-47 (1987); H.R. Rep. 100-
40 at 86-96 (1987).

%> Whirlpool produces all in-scope parts at the same U.S. facility in which they are assembled
into LRWs. Petitioner’s Responses to Commissioner Questions at 11-12-13; Hearing Tr. at 52 (Fettig). In
LRWs from China, the Commission found that the vast majority of LRW parts within the scope that are
produced domestically are consumed in the domestic production of finished LRWs. USITC Pub. 4666 at
8. *** CR at llI-9; PR at IlI-5; CR/PR at Tables I-6, IlI-5.
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lll. Increased Imports

After defining the domestic industry that manufactures a product that is like or directly
competitive with the imported article, the Commission next examines whether imports are
entering in “increased quantities.” Under section 202 of the Trade Act, imports have increased
when the increase is “either actual or relative to domestic production.”® Consistent with its
usual past practice,” the Commission in this safeguard investigation considered import trends
over the most recent five-year period as the framework for its analysis, but it may consider
longer or shorter periods and may focus on the most recent period, as it deems appropriate.”®

We find that this statutory criterion is satisfied because imports increased during the
period of investigation, both in absolute terms and relative to domestic production. In absolute
terms, imports of LRWs increased steadily from *** units in 2012 to *** units in 2013, *** units
in 2014, *** units in 2015, and *** units in 2016, a level *** percent higher than in 2012.*°
Imports of LRWs were *** units in interim 2017, as compared to *** units in interim 2016.'®
At the same time, imports increased steadily relative to the domestic industry’s production
from *** percent in 2012 to *** percent in 2013, *** percent in 2014, *** percent in 2015, and
*** percent in 2016.""* Imports relative to the domestic industry’s production were ***
percent in interim 2017, as compared to *** percent in interim 2016.'%

IV. Substantial Cause of Serious Injury or Threat of Serious Injury
A. Legal Standards and Statutory Requirements
The second of the three statutory criteria concerns whether the domestic industry is

seriously injured or threatened with serious injury. Section 202(c)(6)(C) of the Trade Act
defines the term “serious injury” as “a significant overall impairment in the position of a

%19 U.5.C. § 2252(b)(1)(A) (requiring the Commission to determine whether an article is being
imported into the United States in such increased quantities as to be a substantial cause of serious
injury, or the threat thereof); see also 19 U.S.C. § 2252(c)(1)(C) (in turn requiring with respect to
substantial cause, that the Commission take into account an increase in imports (either actual or relative
to domestic production)).

7 See, e.g., Steel, Inv. No. 201-TA-73, USITC Pub. 3479 at 32-33 (Dec. 2001); Extruded Rubber
Thread, Inv. No. 201-TA-72, USITC Pub. 3375 at I-8 (Dec. 2000).

% The period of investigation in this safeguard investigation, January 2012 to March 2017,
overlaps with the period of investigation in LRWs from China, which was January 2013 to June 2016, and
with part of the period of investigation in LRWs from Korea and Mexico, which was January 2009 to June
2012.

% CR at II-1; PR at II-1; CR/PR at Table II-1.

1% CR/PR at Table II-1.

1%L CR/PR at Tables II-1, C-2.

92 CR/PR at Tables II-1, C-2.
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domestic industry,” and section 202(c)(6)(D) defines the term “threat of serious injury” as
“serious injury that is clearly imminent.”'*

In determining whether serious injury or threat of serious injury exists, the Commission
considers “all economic factors which it considers relevant, including (but not limited to)” the
following enumerated factors —

(A) with respect to serious injury —

(i) the significant idling of productive facilities in the domestic industry,'*

(i) the inability of a significant number of firms to carry out domestic production

operations at a reasonable level of profit, and

(iii) significant unemployment or underemployment within the domestic industry
.105

(B) with respect to threat of serious injury —

(i) a decline in sales or market share, a higher and growing inventory (whether

maintained by domestic producers, importers, wholesalers, or retailers), and a

downward trend in production, profits, wages, productivity, or employment (or

increasing underemployment) in the domestic industry,

(ii) the extent to which firms in the domestic industry are unable to generate

adequate capital to finance the modernization of their domestic plants and

equipment, or are unable to maintain existing levels of expenditures for research

and development, and

(iii) the extent to which the United States market is the focal point for the

diversion of exports of the article concerned by reason of restraints on exports of

such article to, or on imports of such article into, third country markets.**®

The presence or absence of any of these factors is not “necessarily dispositive” of whether
increased imports are a substantial cause of serious injury, or threat of serious injury, to the
industry.’” As part of its analysis, the Commission must “consider the condition of the
domestic industry over the course of the relevant business cycle.”'®

The third statutory criterion also requires a finding that the article is being imported in
such increased quantities as to be a “substantial cause” of serious injury or threat of serious
injury. Section 202(b)(1)(B) defines “substantial cause” as “a cause which is important and not

10319 U.S.C. §§ 2252(c)(6)(C), 2252(c)(6)(D).

19% The statute further provides that the term “significant idling of productive facilities” includes
the closing of plants or the underutilization of production capacity. 19 U.S.C. § 2252(c)(3).

10519 U.S.C. § 2252(c)(1)(A).

%19 U.5.C. § 2252(c)(1)(B).

19719 U.S.C. § 2252(c)(3).

%19 U.S.C. § 2252(c)(2)(A).
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less than any other cause.”'® Thus, the increased imports must be both an important cause of
the serious injury or threat and a cause that is equal to or greater than any other cause.

In determining whether increased imports are a substantial cause of serious injury or
threat of serious injury, the statute directs the Commission to take into account all economic
factors that it finds relevant, including but not limited to — “... an increase in imports (either
actual or relative to domestic production) and a decline in the proportion of the domestic
market supplied by domestic producers.”*® The statute directs the Commission to consider
“the condition of the domestic industry over the course of the relevant business cycle,” but it
provides that the Commission “may not aggregate the causes of declining demand associated
with a recession or economic downturn in the United States economy into a single cause of
serious injury or threat of injury.”*!! The legislative history states that the provision is meant to
clarify that import relief should be available during a recession or economic downturn.*

The statute also directs the Commission to “examine factors other than imports” that
may be a cause of serious injury or threat to the domestic industry and include the results of its
examination in its report.’”® Thus, the Commission is required to (1) examine factors other than
increased imports and (2) make findings with respect to these other factors. The legislative
history states that the purpose of this provision “is to assure that all factors injuring the
domestic industry are identified.”***

B. Existing Antidumping and Countervailing Duty Orders

The U.S. Department of Commerce imposed antidumping and countervailing duty
orders on imports of LRWs from Korea and an antidumping duty order on imports of LRWs from
Mexico in February 2013, and an antidumping duty order on imports of LRWs from China in
February 2017.* Several past Commission global safeguard investigations have included
articles covered by one or more antidumping or countervailing duty orders in the scope of the

19919 U.S.C. § 2252(b)(1)(B).

1919 U.S.C. § 2252(c)(1)(C).

1119 U.S.C. § 2252(c)(2)(A).

112 senate Finance Committee, Omnibus Trade and Competitiveness Act of 1987: Report on S.
490, Rept. 100-71, 100" Cong., 1** Sess. at 50 (1987).

11319 U.S.C. § 2252(c)(2)(B).

11 Senate Finance Committee, Omnibus Trade and Competitiveness Act of 1987: Report on S.
490, Rept. 100-71, 100" Cong., 1* Sess. at 50 (1987). The legislative history of the Trade Act includes
examples of other causes “such as changes in technology or consumer tastes, domestic competition
from substitute products, plant obsolescence, or poor management,” which, if found to be more
important causes of injury than increased imports, would require a negative determination. Senate
Finance Committee, Trade Reform Act of 1974 Report on H.R. 10710, S. Rept. 1298, 93 Cong., 2" Sess.
at 121 (1974).

"° CRat I-5-6; PR at I-3-4.
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investigation, and the inclusion of such articles in the scope of existing orders, alone, did not
dictate any particular outcome for the Commission’s serious injury analysis.'*®

C. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether LRWs are being
imported into the United States in such increased quantities as to be a substantial cause of
serious injury to the domestic industry producing an article like or directly competitive with the
imported article.™’

1. Demand Conditions

About two-thirds of demand for LRWs is driven by consumers needing to replace
existing washers at the end of those products’ functional lives, otherwise known as
“replacement demand,” with the balance driven by home sales, renovations, and new
construction.™® Thus, demand for LRWs is primarily driven by necessity. Most responding
domestic producers, importers, and purchasers reported that U.S. demand for LRWs increased
during the period of investigation, due to improved U.S. economic performance, increased
activity in the housing market, and the satisfaction of pent-up replacement demand from the
last recession.'™ Apparent U.S. consumption of LRWSs increased from *** units in 2012 to ***
units in 2013, *** units in 2014, *** units in 2015, and *** units in 2016, a level *** percent
higher than in 2012."° Apparent U.S. consumption was *** units in interim 2017, up ***
percent from *** units in interim 2016. '*

18 For example, the Commission’s investigation in Steel included various types of carbon

flat-rolled steel subject to existing orders. The Commission took the orders into account in its injury
analysis and in fashioning its remedy proposal, including the fact that some of these measures already
provided some degree of protection to the domestic industry. Steel, Inv. No. 201-TA-73, USITC Pub.
3479 at 364 n.59 (Dec. 2001); Carbon and Certain Steel Alloy Products, Inv. No. 201-TA-51, USITC Pub.
1553 at a-24 (Jul. 1984) (noting that antidumping and countervailing duty orders were already in effect
on several of the products subject to the investigation and that other covered products were the subject
of suspension agreements); see also Nucor Corp. v. United States, 318 F. Supp. 2d 1207, 1236 (Ct. Int’l
Trade 2004), aff’d, 414 F.3d 1331 (Fed. Cir. 2005) and Wheatland Tube Co. v. United States, 495 F.3d
1355, 1363-67 (Fed. Cir. 2007) (recognizing in the context of antidumping and countervailing duty
investigations that safeguard measures may be imposed on imports that are subject to antidumping or
countervailing duty orders).

17 \We also take these conditions of competition into consideration in our analysis of imports
from individual countries in section V below.

18 CR at V-9; PR at V-5.

19 CR at V-13-14; PR at V-8; CR/PR at Table V-3.

120 CR/PR at Table C-2.

"> CR/PR at Table C-2.
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Competition in the U.S. market occurs at two levels of trade: sales by domestic
producers and importers to retailer/distributors and sales by retailers to consumers. Domestic
producers and importers made most of their sales to retailers, distributors, and buying
groups.'® Five large appliance retailers — *** — together accounted for *** percent of reported
purchases of LRWs in 2016.'* Sears purchases LRWs on an original equipment manufacturer
(“OEM”) basis ***, for resale under its own Kenmore brand.’ Consistent with our practice of
examining first arm’s-length transactions in the U.S. market, we have focused our analysis of
competition and pricing in the U.S. washer market on sales by domestic producers and
importers to retailer/distributors.’” Nevertheless, we also recognize that consumer
preferences influence retailers’ purchasing decisions.'*®

2. Supply Conditions

The U.S. market is currently served by four domestic producers, which accounted for
*** percent of apparent U.S. consumption in 2016; in-scope imports, which accounted for ***
percent of apparent U.S. consumption in 2016; and out-of-scope imports (PSC/belt drive TL
washers and CIM/belt drive FL washers), which accounted for *** percent of apparent U.S.
consumption in 2016.%

The domestic industry consists of Whirlpool, GE, Alliance, and Staber, with Whirlpool
alone accounting for *** percent of domestic LRW production in 2016."*® Between 2012 and
2016, the domestic industry made capital investments totaling $*** and research and
development (“R&D”) expenditures of $*** to design and produce LRWs.'* In 2012 and 2013,
Whirlpool and GE completed their “repatriation” or “on-shoring” of LRW production, having
invested in the domestic production of LRWs that had previously been imported by the
companies as well as new platforms.”® Among the other investments reported by Whirlpool

122 CR/PR at Table I-5.  Buying groups negotiate prices on behalf of multiple retailers.

13 CR/PR at Table V-21.

124 CR at I-45, V-40; PR at |-32 , V-25; LRWs from China, USITC Pub. 4666 at 15-16.

12> See LRWs from China, USITC Pub. 4666 at 16; Large Residential Washers from Korea and
Mexico, USITC Pub. 4378 at 18-19; Bottom Mount Combination Refrigerator-Freezers from Korea and
Mexico, Inv. Nos. 701-TA-477 and 731-TA-1180-1181 (Final), USITC Pub. 4318 (May 2012) at 16; Sodium
Hexametaphosphate from China, Inv. No. 731-TA-1110 (Final), USITC Pub. 3984 (March 2008) at 13 n.91;
Kosher Chicken from Canada, Inv. No. 731-TA-1062 (Preliminary), USITC Pub. 1062 (January 2004) at 15
n.120.

126 See CR at V-17; PR at V-10; Hearing Tr. at 109-10 (Fettig); Respondents’ Joint Prehearing Brief
at 95-96; Samsung’s Posthearing Brief at 14-15.

27 CR/PR at Table C-2.

128 CR/PR at Tables I-6, IlI-4, C-2.

129 CR/PR at Table I1I-14.

130 See CR/PR at Tables lIl-2, D-1. Whirlpool invested in the domestic production of FL LRWs that
had formerly been imported from Germany and Mexico. /d. at Table IlI-3. GE replaced LRWs imported
(Continued...)
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were *** 31 GE made investments in the design and domestic production of new large capacity
TL and FL LRWSs.*** Both companies reported developing and introducing innovative new
features on their LRWs during the period of investigation, with Whirlpool introducing ***
innovations, including ***, and GE introducing *** innovations, including ***.*** On June 6,
2016, General Electric announced that it had completed the sale of its appliance division to a
Chinese company, Qingdao Haier Co., Ltd., for $5.6 billion.”*

LG and Samsung accounted for virtually all subject imports during the period of
investigation.’® In 2012, at the beginning of the period of investigation, they imported LRWs
primarily from Korea and, in Samsung’s case, Mexico.”* In February 2013, the Commission
determined that a domestic industry was materially injured by reason of LRWs from Korea and
Mexico that Commerce determined were sold at less than fair value (“LTFV”) and, in the case of
LRWSs from Korea, subsidized.”” Consequently, on February 15, 2013, Commerce issued
antidumping and countervailing duty orders on LRWs from Korea and Mexico.”® LG
commenced production of LRWs in China in ***, while Samsung’s two Chinese production
facilities commenced production of LRWs in *** and ***, respectively.”® Both companies
subsequently replaced most U.S. imports of LRWs from Korea and Mexico with imports of LRWs
from China.’® In January 2017, the Commission determined that a domestic industry was
materially injured by reason of LRWs from China that Commerce determined were sold at LTFV,
resulting in Commerce’ imposition of an antidumping duty order on LRWs from China on
February 6, 2017."** LG commenced production of LRWs in Thailand in *** and *** in Vietnam
in *** ‘while Samsung *** of LRWs in Vietnam in *** and *** to produce LRWs in Thailand that
same year.'” LG and Samsung subsequently replaced most U.S. imports of LRWs from China
with imports of LRWSs from Thailand and Vietnam.'*® There is evidence that both companies
experienced temporary supply disruptions in late 2016 into interim 2017 stemming from their

(...Continued)
from *** with domestically produced top load LRWs in 2012 and domestically produced front load LRWs
in 2013. /d. at Tables llI-2-3, D-1; Confidential Views, LRWs from China, at 22 (EDIS Doc. No. 617959).

131 CR/PR at Table D-1; see also Domestic Producers’ Response of Whirlpool at Attachment 1.

132 CR/PR at I1I-2-3.

3 CR at V-2-3; PR at V-1-2.

B4 CRat-37; PRat I-27.

3> CR at II-4; PR at II-2; CR/PR at Table II-2..

136 Large Residential Washers from Korea and Mexico, USITC Pub. 4378 at 19-20; CR/PR at II-1,
Table II-2.

137 | arge Residential Washers from Korea and Mexico, USITC Pub. 4378 at 1.

B8 CRat |-6; PR at I-4.

139 CR at 1-42-43, IV-13; PR at I-30, IV-7; Confidential Staff Report, LRWs from China, at VII-4, VII-
6-7 (EDIS Doc. No. 617959); LRWs from China, USITC Pub. 4666 at VII-3 -5.

19 CR at I-42-43; PR at I-30 ; CR/PR at Table II-2.

%1 | RWs from China, USITC Pub. 4666 at 1; CR at I-6; PR at |-4.

142 CR at IV-28, 34; PR at IV-15, 18; Foreign Producers’ Questionnaire of Thai Samsung
Electronics Co., Ltd. at Question II-4.

3 CR at 1-42-43, 1I-1-2, IV-13; PR at I-30, II-1, IV-7; CR/PR at Table II-2.
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shift in production from China to Thailand and Vietnam, Samsung’s recall of 2.8 million TL
LRWs, and the bankruptcy of a major shipping company in Asia.'**

In 2017, LG and Samsung announced plans to open LRW production facilities in the
United States. Specifically, in February 2017, LG announced plans to open a LRW production
facility in Clarksville, Tennessee, in 2019. In June 2017, Samsung announced plans to open a
LRW production facility in Newberry, South Carolina, in early 2018.%*

3. Market Dynamics

As already discussed, most washers are sold by domestic producers and importers to
the five largest retailers — *** —and most retailers purchase washers through direct
negotiations with suppliers.*”’ Typical negotiations between LRW suppliers and retailers
revolve around prices and margins.”*® Suppliers offer a minimum advertised price (“MAP”) for
each LRW model, above which they will support retailers with advertising funds.™* Suppliers
and retailers then negotiate a margin for each model, which is the difference between the MAP
and the retailer’s acquisition cost net of all discounts and rebates.”® During special
promotional periods such as Black Friday (the day after Thanksgiving), suppliers reduce the
MAPs of certain models to promotional prices and generally provide the retailer with lower
wholesale prices and additional discounts and rebates so as to preserve the retailer’s margins
on the models.”*

Retailer flooring decisions are an important factor driving sales of LRWs."* Retailers
seek to display an assortment of models and brands at a range of price points to serve a wide
variety of customers.® During product line reviews with each supplier, retailers decide which
LRW models to display on the floor of their retail establishment, and how the models are
arranged.”™ Placement at the end of an aisle (“end cap”) is considered a favorable location.™*
Most responding purchasers that allocated floor space to a range of LRW models reported
doing so on the basis of the need to showcase a variety of price points and the profitability of

44 CR at V-8; PR at V-5; Hearing Tr. at 123-25 (Liotine), 187-88 (Levy), 188-89 (Pepe).

> CR at I-42; PR at V-23.

%® CR at I-43-44; PR at V-22.

7 CR at V-38; PR at V-22; CR/PR at Table V-11.

148 CR at V-35-36, 40; PR at V-22, 25.

149 CR at V-35-36; PR at V-22.

130 CR at V-36; PR at V-22. Discounts on washers offered by suppliers to retailers can be
characterized as direct or indirect. Direct discounts are tied to sales of specific LRWSs, whereas indirect
discounts are not tied to specific LRW products but are allocated to sales of LRWs, based in part on sales
of LRWs. CR at V-40; PR at V-25.

! CR at V-36; PR at V-22.

132 CR at V-19-20; PR at V-12-13; Hearing Tr. at 60 (Tubman), 76-77 (Pepe).

>3 CR at V-19; PR at V-12.

>4 CR at V-19-20; PR at V-12-13.

%> CR at V-19-20; PR at V-12-13.
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individual units.”® According to Whirlpool and GE, retailer flooring decisions are critical to LRW
sales because only LRW models floored by retailers can sell in significant quantities and shape
consumer preferences.” LG and Samsung agree that lost floor spots result in lost sales.™®

4, Substitutability

We find that there is a moderate to high degree of substitutability between imports and
domestically produced LRWs.”*® We further find that price is an important factor in purchasing
decisions for LRWs, although non-price factors are also important.'*

Most responding domestic producers and purchasers reported that domestically
produced LRWs and imported LRWs are always interchangeable, but most responding
importers reported that LWRs from the two sources are sometimes interchangeable.
Specifically, three of four responding domestic producers reported that domestically produced
LRWs are always interchangeable with imported LRWs, while one (***) reported that they are
never interchangeable.’ Eleven of 19 responding purchasers reported that domestically
produced LRWs are always interchangeable with imported LRWs, with the balance reporting
that LRWs from the two sources are frequently interchangeable.’® Two responding importers
reported that domestically produced LRWSs are sometimes interchangeable with imported
LRWs, while one reported that LRWSs from the two sources are always interchangeable.'®

Responding purchasers reported that price, quality, and features were among the most
important factors influencing their LRW purchasing decisions, although the four largest retailers
reported that their most important factors were brand awareness, breadth of selection, the
ability to sell a manufacturer’s full line, and customer appeal.'®® When asked to rank factors
used in purchasing decisions, more responding purchasers (17) ranked price/pricing/cost
among their top three factors than any other factor, followed by quality (10) and
features/design/technology/innovations (8).** Similarly, more responding purchasers (10)
ranked price/pricing/cost as the number one factor in their purchasing decisions than any other
factor, followed by features/design/technology/innovations (3) and quality (2).'*® When asked
whether differences other than price are ever significant to purchasers in choosing between
domestically produced LRWs and imported LRWs, most responding domestic producers and

16 CR at V-20; PR at V-12-13.

17CR at V-19; PR at V-12; Hearing Tr. at 60, 63 (Tubman), 66 (Liotine), 77 (Pepe).

138 Remedy Hearing Tr. at 166 (Herrington), 176 (Riddle); see also LG’s Prehearing Remedy Brief
at 30-31.

139 CR at V-15; PR at V-9.

180 Gee CR at V-17-18; PR at V-10-11; CR/PR at Table V-4.

181 CR at V-27 n.30; PR at V-17 n.30; CR/PR at Table V-9. ***_ CR/PR at Table C-2 note.

162 CR/PR at Table V-9.

163 CR/PR at Table V-9.

164 CR at V-17; PR at V-10; CR/PR at Table V-4.

165 CR/PR at Table II-5.

166 CR/PR at Table II-5.
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responding purchasers reported “sometimes” but most responding importers reported
“always.”*®’

Domestic producer and importer pricing practices and the prevalence of discounting
constitute further evidence that price is an important factor in the LRW market. As discussed
above, negotiations between domestic producers and importers, on the one hand, and
retailers, on the other, for the supply of LRWs focus on MAPs and profit margins, expressed as
the difference between MAPs and acquisition costs.'®® Moreover, retailers consider relative
profit margins when allocating limited retail floor space to LRW models from different
suppliers.’® *** responding domestic producers and importers engaged in discounting, and
reported offering multiple types of discounts.'”

The parties disagreed about the extent to which domestically produced LRWs differed
from imported LRWs in terms of non-price factors. Respondents argue that certain non-price
factors drove a pronounced shift in consumer preferences towards the LG and Samsung brands
and away from U.S. brands during the period of investigation."”* Relying on Tragline consumer
survey data, respondents argue that consumer consideration of LG and Samsung brands
increased during the period as LG and Samsung successfully leveraged the strength of their
respective brands in the consumer electronics realm to build consumer awareness of their
LRWs, particularly among younger consumers.”’> Conversely, respondents attribute the
declining rate at which consumers considered U.S. brands to Whirlpool’s failure to adequately
differentiate Maytag branded LRWs, the declining reliability and quality of Maytag LRWs, the
domestic industry’s alleged focus on unpopular agitator-based TL LRWs, and the lingering
effects of mold issues with certain LRWs made by Whirlpool prior to the period of
investigation.'” In response, Whirlpool argues that the Commission should find, as it did in
LRWs from China, that no supplier of LRWs to the U.S. market has an edge in terms of non-price
factors, based on record information indicating that domestically produced LRWs are
comparable to imported LRWs in terms of such factors.'”* Whirlpool also questions the
reliability of the Traqgline consumer survey data, arguing that the data are influenced by price

187 CR/PR at Table 1I-11. When asked whether differences other than price are ever significant to

purchasers in choosing between domestically produced LRWs and imported LRWs, three responding
domestic producers reported “sometimes,” and one reported “***.” CR at V-28 n.31; PR at V-17 n.31;
CR/PR at Table V-10. In responding to the same question, six responding purchasers reported “always,”
two reported “usually,” and 12 reported “sometimes,” while two responding importers reported
“always” and one reported “never.” CR/PR at Table V-10.

188 CR at V-35-36; PR at V-22.

189 CR at V-19-20; PR at V-12-13.

70 CR at V-41; PR at V-25.

171 Respondents’ Joint Prehearing Brief at 37-40.
Respondents’ Joint Prehearing Brief at 37-38; Hearing Tr. at 221 (Ashenfelter).
Respondents’ Joint Prehearing Brief at 101-03, Appendix 1 at paras. 84-97; Hearing Tr. at 220-
22 (Ashenfelter).

174 petitioner’s Prehearing Brief at 19-20 (citing LRWs from China, USITC Pub. 4666 at 23),

172
173
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competition and flooring decisions at the wholesale level, and highlights other consumer survey
data ranking Whirlpool ahead of LG and Samsung in terms of brand awareness.'”

We find that domestically produced LRWs and imported LRWSs are comparable in
terms of non-price factors, including brand, as the record as a whole does not support
respondents’ contention that consumers, and by extension retailers, increasingly favored
imported LRWs over domestically produced LRWs for non-price reasons. Indeed, responding
purchasers, which accounted for nearly all purchases of LRWs during the period of
investigation, reported no such trend. On the contrary, all responding purchasers reported that
subject imports are either always (11) or usually (eight) interchangeable with domestically
produced LRWs."”® When asked to compare domestically produced LRWs to subject imports
according to 23 factors, most responding purchasers reported that domestically produced LRWs
are comparable or superior to imports in terms of most non-price factors, including availability,
consumer preferences for particular brands and features resulting in high store turnover,
frequency of returns/product reliability, product consistency, product range, reliability of
supply, technical support/service, and whether quality meets or exceeds industry standards.
These data support our finding of a moderate to high degree of substitutability between subject
imports and the domestic like product.

Other information on the record also indicates that domestically produced LRWs are
comparable to imported LRWs in terms of non-price factors.'”® Whirlpool, GE, LG, and Samsung
each reported numerous innovative features either introduced during the period of
investigation or exclusively available on their LRWs during the period.’”® Moreover, both
domestically produced and imported LRWs were highly rated in publications and surveys during
the period of investigation. Respondents highlight that J.D. Power has rated Samsung number
one in customer satisfaction in the FL and TL LRW segment for the last six years; that Forbes
ranked Samsung as the tenth most valuable brand in the world; that market research firm
MBLM ranked Samsung fifth among brands that American baby boomers love and trust; and
that millennials responding to a Moosylvania survey ranked Samsung as their third most
preferred brand and LG as their 48th most preferred brand, without naming Whirlpool or GE.**
Whirlpool highlights that in 2016, Consumer Reports ranked domestically produced LRWs
among three of the top five and four of the top ten recommended FL LRW models and six of the

177

17> petitioner’s Posthearing Brief at I-7-9.

176 CR/PR at Table V-9.

Y77 CR/PR at Table V-8.

178 At the hearing, counsel to LG stated that “{w}e are not arguing that our products are superior
okay because this is not so much a quality thing that you do have in some other cases where you have
some dramatic examples of rejects and so forth.” Hearing Tr. at 278 (Porter).

179 CR at V-2-3; PR at V-1-2. Whirlpool reported *** innovations, GE reported ***, LG reported
*** and Samsung reported ***. Id.

180 Hearing Tr. at 195 (Baxter); Respondents’ Joint Prehearing Brief at 37-38, Exhibits 22-23, 25.
We note that the brand rankings by Forbes, MBLM, and Moosylvania were influenced by products other
than LRWSs, which accounted for most of LG’s and Samsung’s overall sales in the most recent year. CR at
IV-20 nn.29-30; PR at IV-11 nn.29-30.
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top ten recommended impeller-based TL LRW models, while Reviewed.com ranked
domestically produced LRWs among six of the top ten TL LRW models and among four of the
top ten FL LRW models.’® Whirlpool also highlights consumer survey data from ***,
MillwardBrown, and *** indicating that consumers preferred Whirlpool and Maytag branded
laundry products to LG and Samsung branded laundry products during the period of
investigation.’® Indeed, respondents’ own Tragline consumer survey data show that a higher
percentage of consumers identified Maytag and Whirlpool as “good brand names” for washers
than LG and Samsung in 2016, and that a higher percentage of consumers also identified
Amana and GE as “good brand names” for washers than LG that year.’® Based on all the
preceding evidence, we conclude that the U.S. LRW market encompasses a broad range of
brands and models offering diverse features and innovations, with no LRW supplier possessing
a clear edge over other LRW suppliers in terms of brand, design, performance, features,
innovations, and other non-price factors.

The evidence does not support respondents’ arguments that there were significant non-
price differences favoring the imported LRWs over the domestically produced LRWs during the
period of investigation. Although respondents point to Consumer Reports data showing that
the percentage of Maytag FL and TL LRWs needing repair increased during the period of
investigation, Consumer Reports also reported that the percentage of FL LRWs needing repair
increased for all brands during the period, including LG and Samsung.’® Nor did the repair
rates for U.S. brands prevent Consumer Reports from ranking domestically produced LRWs
among four of the top ten recommended FL LRW models and six of the top ten recommended
impeller-based TL LRW models in 2016.'®> By contrast, Consumer Reports suspended its
recommendations for Samsung’s TL LRWs in September 2016, after Samsung announced a
recall of all TL LRWs produced between March 2011 and April 2016, covering 2.8 million units,
because “in rare cases, affected units may experience abnormal vibrations that could pose a
risk of personal injury or property damage.” **® Furthermore, all responding purchasers
reported that domestically produced LRWs were either comparable or superior to imported
LRWs in terms of frequency of returns/product reliability and quality exceeds industry
standards.™’

181 Domestic Producers’ Questionnaire of Whirlpool at Attachments 3-4.

182 Domestic Producers’ Questionnaire of Whirlpool at Attachment 5; Hearing Tr. at 111-12
(Liotine); Petitioner’s Hearing Exhibit 11. Specifically, ***; MillwardBrown consumer survey data ranked
Whirlpool number one *** in terms of consumer unaided brand awareness, consideration, and
preference ***; and Tragline consumer survey data showed ***. /d.

183 Respondents’ Joint Prehearing Brief at 101.

18 Respondents’ Joint Prehearing Brief, Appendix 1 at Tables 49-50. Respondents did not
submit repair rates for TL LRWs.

18 Domestic Producers’ Questionnaire Response of Whirlpool at Attachment 3.

18 Domestic Producers’ Questionnaire Response of Whirlpool at Attachment 3; CR at V-8; PR at
V-5.

‘87 CR/PR at Table V-8.
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Contrary to respondents’ suggestion that mold issues were unique to certain FL LRWs
produced by Whirlpool and Maytag prior to the period of investigation, mold issues also
afflicted FL LRWs produced by LG and Samsung, and LRWs produced under all four brands and
Kenmore were subject to class action lawsuits relating to mold.’®® Respondents’ assertion that
this litigation continued to have “negative brand perception effects after 2012” because
Whirlpool only settled certain claims in September 2016 would apply equally to LG, which
settled the claims against its LRWSs in June 2016."*°

Nor does the record support respondents’ claim that U.S. brands suffered in the eyes of
consumers from Whirlpool’s alleged failure to adequately differentiate Maytag LRWs from
Whirlpool LRWs or from domestic producers’ sales of agitator-based TL LRWs. The brand
studies submitted by Whirlpool, as well as the Tragline consumer survey data submitted by
respondents, generally show that more consumers preferred the Maytag washer brand than
the LG and Samsung washer brands during the period of investigation. All responding
purchasers reported that domestically produced LRWs were comparable or superior to
imported LRWSs in terms of consumer preferences for particular brands resulting in high store
turnover.” Furthermore, the domestic industry’s production of agitator-based TL LRWs in no
way prevented the industry from also offering a full range of FL and impeller-based TL LRWs,
which were highly rated by consumer publications.”®® Indeed, the domestic industry invested a
major proportion of its substantial capital expenditures and R&D expenses during the period of
investigation in commencing and expanding the domestic production of FL LRWSs and the
development and production of more energy-efficient and innovative TL LRWs.'**> The record
also shows that the popularity of agitator-based TL LRWs rebounded after 2015, with the
percentage of apparent U.S. consumption consisting of agitator-based TL LRWs in interim 2017
(*** percent) approaching 2012 levels (*** percent)."*

Finally, respondents’ analysis of Tragline consumer survey data does not establish that
non-price factors accounted for the apparent increase in the share of consumers considering LG
and Samsung LRWs during the period of investigation or the apparent decline in the share of
consumers considering Whirlpool and Maytag LRWs.'**> Given that Tragline collected these data

18 CR at I-21 n.50; PR at I-15 n.50.

18 CR at I-21 n.50; PR at I-15 n.50 . Other claims against Whirlpool were dismissed, as were the
claims against Samsung. /d.

1% Domestic Producers’ Questionnaire of Whirlpool at Attachment 5; Hearing Tr. at 111-12
(Liotine); Petitioner’s Hearing Exhibit 11; Respondents’ Joint Prehearing Brief at 101.

19! CR/PR at Table V-8.

192 pomestic Producers’ Questionnaire Response of Whirlpool at Attachment 3.

193 See CR at 111-28 n.30, 111-29 n. 31; PR at 11I-12 n.30, I1I-12 n.31; CR/PR at Tables IlI-3, D-1;
Hearing Tr. at 178-79 (Tubman), 179 (Pepe).

194 CR/PR at Tables 11-3, I11-7, C-2; Domestic Producers’ Questionnaire of Alliance at Question II-
10. Agitator-based TL LRWs as a share of apparent U.S. consumption declined from *** percent in 2012
to *** percent in 2013, *** percent in 2014, and *** percent in 2015, before increasing to *** percent
in 2016 and *** percent in interim 2016 and interim 2017. /d.

195 Respondents’ Joint Prehearing Brief, Appendix 1 at Table 27.
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post-purchase, the brands that consumers reported considering would have been influenced to
some extent by retail prices and the particular LRW models floored and advertised by
retailers.”® Retailer pricing and flooring decisions, in turn, are influenced by price competition
at the wholesale level.” Consequently, we cannot assume that trends in brand consideration
as measured by Tragline resulted from non-price factors, as respondents contend, instead of
from low-priced import competition at the wholesale level, particularly in light of our findings
that domestic and imported LRWs are comparable in terms of non-price factors and, as
discussed below, that imported LRWs undercut the prices of domestically produced LRWs.

We also find that imported LRWs competed with domestically produced LRWs in all
segments of the U.S. market. In making this finding, we recognize that FL LRWs accounted for a
higher proportion of import shipments (*** percent in 2016) than domestic industry shipments
(*** percent in 2016) and that agitator-based TL LRWs accounted for around half of domestic
industry shipments (*** percent in 2016) but few import shipments (*** percent in 2016)."*°
These differences in product mix did not attenuate import competition to a significant degree
for several reasons. First, imports of FL LRWs and impeller-based TL LRWs, which accounted for
nearly all imports, competed directly with domestically produced FL LRWs and impeller-based
LRWs, respectively, which accounted for around half of domestic industry shipments in 2016.*°
Imports of FL LRWs also competed with domestically produced TL LRWs to the extent that
consumers cross-shopped FL and TL LRW models, and all responding purchasers reported that
consumers are sometimes or frequently willing to switch between TL and FL LRWs based on
relative pricing.”®* Finally, pricing product data show that imported LRWs competed at nearly
all price points in the U.S. market, including those of domestically produced agitator-based TL
LRWs.>*

198

1% Hearing Tr. at 112 (Liotine); Petitioner’s Responses to Staff Questions at I1I-3.

7 CR at V-19-20, 35-36; PR at V-12-13.

% Whirlpool challenges the reliability of the Tragline consumer survey data. Specifically,
Whirlpool observes that these data show much higher import market shares than the Commission’s
data, suggesting a sample biased in favor of consumers who purchased imports. Petitioner’s Responses
to Staff Questions at lll-3; compare Respondents’ Joint Prehearing Brief, Appendix 1 at Table 37 with
CR/PR at Table C-2. It also claims that the LRW sales covered by the Tragline consumer survey data
accounted for less than *** percent of apparent U.S. consumption. /d.

199 CR/PR at Tables II-3, I11-7, C-2; Domestic Producers’ Questionnaire of Alliance at Question II-
10.

200 CR/PR at Tables 11-3, -7, C-2; Domestic Producers’ Questionnaire of Alliance at Question II-
10.

201 See CR at V-21 (18 responding pur