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INTRODUCTION

This report contains the recommendations of the U.S. International Trade Commission
(Commission) to the President under section 1205 of the Omnibus Trade and Competitiveness
Act of 1988 (the 1988 Act) (19 U.S.C. 3005) with respect to the tariff treatment of certain
utilitarian articles with festive designs or motifs in the Harmonized Tariff Schedule of the United
States (HTS).1  The Commission initiated this investigation after receiving a letter from U.S.
Customs and Border Protection (Customs) on July 1, 2010.

In addition to the Commission’s recommendations, this report includes a summary of the
information on which the Commission’s recommendations are based and a copy of all written
views submitted by interested Federal agencies and other interested parties.  Appendix A to the
report includes a copy of Customs’ letter proposing certain HTS modifications and a copy of the
Commission’s notice announcing the investigation (which was published in the Federal Register
on September 20, 2010).  That notice also included the Commission’s proposed
recommendations, which for discussion purposes were the same as the modifications proposed
by Customs in its letter of July 1, 2010.  Appendix B contains pertinent HTS provisions and the
Explanatory Note to HS heading 9505.  Appendix C contains copies of Commission notices of
December 2, 2010, and of March 15, 2011, which announced extensions of the date by which the
Commission expected to report its recommendations to the President.  Appendixes D through M
contain copies of the written views submitted by interested Federal agencies and other interested
parties during this investigation.  Appendix N contains a copy of the full texts of sections 1205
and 1206 of the 1988 Act.

RECOMMENDATIONS AND PROBABLE 
ECONOMIC EFFECT FINDING

The Commission recommends to the President that no modifications to the HTS be
proclaimed in response to Customs’ request.  The Commission makes this recommendation for
two principal reasons: (1) the proposed modifications are not necessary or appropriate to meet
any of the objectives set forth in section 1205(a) of the 1988 Act and (2) even if they were, they
would not meet the requirements of section 1205(d) of the 1988 Act in that they would not
ensure substantial rate neutrality.  A more detailed statement of the reasons for the
Commission’s recommendation is set forth later in this report. 

Because it is not recommending a change to the HTS in this report, the Commission is
not submitting the statement described in section 1205(c) of the 1988 Act that relates to the
probable economic effect of each recommended change on any industry in the United States.

1 The 1988 Act, Public Law 100-418, approved the implementation of the HTS and repealed the former Tariff
Schedules of the United States, effective as of January 1, 1989.
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SUMMARY OF THE INFORMATION AND REASONS 
FOR THE RECOMMENDATIONS

I. STATUTORY REQUIREMENTS

The relevant statutory requirements relating to Commission recommendations are set out
in section 1205 of the 1988 Act.2  Section 1205(a) directs the Commission to keep the HTS
under continuous review and periodically to recommend to the President such modifications in
the HTS as the Commission considers necessary or appropriate (1) to conform the HTS with
amendments to the Harmonized System (HS) Convention; (2) to promote the uniform application
of the HS Convention and the Annex thereto; (3) to ensure that the HTS is kept up to date in
light of changes in technology or patterns of trade; (4) to alleviate unnecessary administrative
burdens; and (5) to make technical rectifications.  Moreover, section 1205(d) states that the
Commission may not recommend a modification unless (1) the modification is consistent with
the HS Convention or any amendment thereto, is consistent with sound nomenclature principles,
and ensures substantial rate neutrality; (2) any change to a rate of duty is consequent to, or
necessitated by, nomenclature modifications that are recommended under section 1205; and (3)
the modification does not alter existing conditions of competition for the affected U.S. industry,
labor, or trade.

Section 1205(b) requires that the Commission, in formulating its recommendations, 
solicit and consider the views of interested Federal agencies and the public.  It also requires that
the Commission must give notice of its proposed recommendations and afford reasonable
opportunity for interested parties to present their views in writing.  Section 1205(c) requires that
the Commission, in its report to the President, include its recommendations, a summary of the
information on which they are based, the probable economic effect of each recommended change
on any industry in the United States, a copy of all written views submitted by interested Federal
agencies, and a copy or summary of views of all other interested parties. 

Section 1206 describes the President’s authority to take action after receiving
Commission recommendations.  Section 1206 also sets out the procedures the President must
follow before proclaiming a modification. 

2 The texts of sections 1205 (relating to the Commission’s review and recommendations) and 1206 (relating to
Presidential action) of the 1988 Act can be found in appendix N.
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II. BACKGROUND AND SUMMARY OF INFORMATION 

A. Introduction 

At issue in this investigation is the tariff treatment for certain utilitarian articles with
festive designs and/or motifs3 and whether those articles should be dutiable at the rates
applicable to articles with the same utilitarian function or be free of duty under HTS heading
9505 by virtue of their festive designs and/or motifs.  Central to this issue is note 1(v) to chapter
95 of the HTS that the President proclaimed effective February 3, 2007, implementing a
provision recommended by the World Customs Organization (WCO) in 2004.4  Note 1(v)
clarified that certain goods having a utilitarian function should be excluded from chapter 95 and
instead should be classified in other tariff schedule chapters according to their constituent
material.  Also at issue is the consideration, if any, that should be given to the decision of the
U.S. Court of Appeals for the Federal Circuit (“Federal Circuit”) in Michael Simon Design, Inc.
v. United States (“Michael Simon I”),5 issued in September 2007, seven months after
proclamation of the new note.  That decision addressed the appropriate classification in the HTS
of certain utilitarian goods at the time of their entry in 2003, before the proclamation of new note
1(v).  Customs asserts that Michael Simon I requires the changes in duty treatment it proposes. 

B. Customs’ proposed modifications

In its letter of July 1, 2010, Customs said that new note 1(v) to chapter 95 had the effect
of increasing tariff rates on certain utilitarian articles with festive designs and/or motifs that the
Federal Circuit held should receive duty-free treatment as festive articles under chapter 95.6  To
correct this situation, Customs proposed certain changes apparently intended to add the items on
which the Federal Circuit ruled in Michael Simon I to those currently entitled to duty-free
treatment under two subheadings of chapter 98.  

Specifically, Customs proposed replacing two chapter 98 subheadings with new
headings, and adding a U.S. note that would be applicable to one of the new headings.  Proposed
new heading 9817.95.01 would include articles now within existing subheading 9817.95.01 and
the superior text thereto.  Proposed new heading 9817.95.02 would replace subheading
9817.95.05 and would encompass utilitarian articles “incorporating a symbol and/or motif that is

3 Litigation discussed in this report focused mainly on textile apparel and other textile articles, but, in fact, the
discussion and findings cover any utilitarian article with festive designs and/or motifs.

4 WCO Document NG0094B1, 26 June 2004.  Under Article 16 of the HS Convention, based on the WCO’s
recommendation, note 1(v) to chapter 95 was to become effective for HS member countries as of January 1, 2007; the
requirements of sections 1205 and 1206 of the 1988 Act required additional time for U.S. implementation.  The Commission
recommended that the President add note 1(v) to chapter 95 in order to conform the HTS to the HS Convention, as required
under section 1205(a), after the WCO recommended the insertion of note 1(v) to chapter 95 in the HS Convention’s Annex in
June 2004.  See Proposed Modifications to the Harmonized Tariff Schedule of the United States, Investigation No. 1205-6
(Final), Publication 3851 (April 2006).

5 Michael Simon Design, Inc. v. United States, 452 F. Supp. 2d. 1316 (Ct. Int’l Trade 2006) (decided Aug. 24, 2006),
aff’d, 501 F.3d 1303 (Fed. Cir. 2007) (decided Sept. 11, 2007).

6 See Appendix A (Customs’ letter) at A-4.
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closely associated with a festive occasion.”  Articles for which duty-free entry could be claimed
under the proposed new heading would also need to meet the terms of proposed new U.S. note 9
to subchapter XVII of chapter 98 of the HTS, which reads as follows:

Heading 9817.95.02 applies only to tableware, kitchenware (except baking pans, cookie
cutters, cookie stamps and presses)7 and toilet articles of chapter 39, 69 or 70; carpets and
other textile floor coverings of chapter 57; apparel and accessories of chapter 61 or 62;
and made-up textile articles of chapter 63.

Customs explained that its proposed modifications would ensure substantially rate-
neutral, duty-free treatment to certain utilitarian articles with festive designs and/or motifs in
accordance with the Federal Circuit’s decision in Michael Simon I and certain decisions cited in
the court’s opinion, including Park B. Smith, Ltd. v. United States and Midwest of Cannon Falls,
Inc. v. United States.8  Customs also said that the proposed amendments would, when properly
implemented, ensure that utilitarian or functional articles (except baking pans, cookie cutters,
and cookie stamps and presses) with festive designs and/or motifs entered on or after February 3,
2007, would be classified in accordance with note 1(v) to chapter 95.9 

C. Tariff classification of festive articles

The Customs request pertains to a range of utilitarian articles with festive designs or
motifs.  Over time, an extensive body of rulings and judicial decisions has dealt with the
classification of these goods, focusing on their eligibility for classification in heading 9505. 

Since January 1, 1989, heading 9505 has covered “festive, carnival or other
entertainment articles, including magic tricks and practical joke articles; parts and accessories
thereof.”  The heading has six tariff rate lines for “articles for Christmas festivities and parts and
accessories thereof” and three tariff rate lines that covered other goods within the scope of the
heading.   Since January 1, 1995, the general duty rate for all nine rate lines has been free.10  

In classifying goods of a type covered by Customs’ request, Customs considers whether a
particular item should be covered by heading 9505 or by other tariff headings that might more
specifically describe the goods (e.g., “festive article” versus “sweater”).  Legal notes in several

7 According to Customs’ letter (Appendix A, footnote 3, p. 4), “Pending litigation in the Court of International Trade,
Customs’ position is that the utilitarian or functional articles described as baking pans, cookie cutters, cookie stamps and presses,
that are used in preparation for a festive occasion and not used or displayed during a festive occasion, are not festive articles
within the scope of heading 9505.”  Information obtained from Customs officials subsequently indicated that the litigation was
settled with a stipulation between the parties that these goods are not “festive articles” for tariff purposes.  

8 Park B. Smith, Ltd. v. United States, 347 F.3d 922 (Fed. Cir. 2003); Midwest of Cannon Falls, Inc. v. United States,
122 F.3d 1423 (Fed. Cir. 1997).

9 See Appendix A (Customs’ letter) at A-5.
10 See Presidential Proclamation 6763 of Dec. 23, 1994 (60 Fed. Reg. 1007, 1419).  See appendix B for a copy of

heading 9505, its subordinate rate lines, and note 1 to chapter 95.
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HTS chapters relate to the decision of whether goods are classifiable in heading 9505 or in other
HTS headings.11 

As indicated in the following sections, the change to note 1 to chapter 95 that was
implemented for the United States on February 3, 2007, affected the scope of the heading by
excluding items with a utilitarian function.  The note made it clear that the types of goods
covered by Customs’ request that were imported on and after that date were not to be classified
in heading 9505, but in other chapters according to their constituent material.

D. WCO recommendation to clarify the scope of heading 9505 

In 2004, the WCO recommended a change to the HS to provide that certain categories of
utilitarian goods are excluded from classification in chapter 95, and thus from heading 9505,
which covers, inter alia, festive articles.  The amendment added subparagraph (v) to note 1 to
chapter 95, excluding the following goods from the chapter:  

(v) Tableware, kitchenware, toilet articles, carpets and other textile floor coverings,
apparel, bed linen, table linen, toilet linen, kitchen linen and similar articles
having a utilitarian function (classified according to their constituent material).

Under Article 16 of the HS Convention, note 1(v) would become effective as of January 1, 2007. 
The note formally provides for the classification by WCO members of utilitarian articles with
festive designs and/or motifs, which have been the subject of numerous Customs rulings and
judicial decisions in the United States.

E. U.S. actions following WCO recommendation

In response to the WCO’s 2004 recommendation, in April 2006, the Commission
recommended the insertion of new subparagraph (v) in note 1 to chapter 95 of the HTS,
containing the language of the WCO recommendation.12  Following discussions with Customs
and the Office of the United States Trade Representative, the Commission also recommended the
creation of provisions in subchapter XVII to chapter 98 of the HTS to reflect, in the form
requested by Customs, the judicial decisions and Customs’ practice from the prior 10 years that
provided duty-free treatment to certain utilitarian festive articles.  The Commission
recommended the chapter 98 provisions as the means to ensure substantial rate neutrality, as

11 For example, note 1(c) to chapter 95 excludes from that chapter “sports clothing or fancy dress, of textiles, of
chapter 61 or 62”; note 1(t) to section XI of the HTS (covering textile and apparel articles) excludes from that section “articles of
chapter 95 (for example, toys, games, sports requisites and nets)”; and note 2(k) to chapter 69 (ceramic articles) excludes from
chapter 69 “articles of chapter 95 (for example, toys, games and sports equipment).”

12 See Proposed Modifications to the Harmonized Tariff Schedule of the United States, Investigation No. 1205-6
(Final), Publication 3851 (April 2006).
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required by section 1205(d)(1)(C).  Effective on February 3, 2007, the President proclaimed new
subparagraph (v) to note 1 to chapter 95 and the recommended chapter 98 tariff lines.13   

F. Views of Interested Parties

In response to the Commission’s request for public comments, 10 interested parties
submitted written views addressing the provisions requested by Customs:14

Target and Michael Simon Design, Inc.
Fruit of the Loom
The Hosiery Association
Drinker Biddle & Reath LLP
The United States Association of Importers of Textiles and Apparel
Gildan Activewear
BGE Ltd. 
Specialty Graphic Imaging Association 
American Manufacturing Trade Action Coalition, National Council of Textile
   Organizations, and National Textile Association
Committee for the Implementation of Textile Agreements, U.S. Department of 
   Commerce

1. Proposed U.S. note

The following parties expressed views concerning the new U.S. note requested by
Customs.

BGE Ltd. supported the proposed U.S. note, but expressed the view that jewelry articles
classifiable in HTS chapter 71 or elsewhere in the HTS should be included in the enumeration of
eligible products.15

Target and Michael Simon supported all of the requested provisions as proposed by
Customs and detailed by the Commission in its Federal Register notice.16

Drinker Biddle & Reath (DBR) and the United States Association of Importers of
Textiles and Apparel (USA-ITA) supported Customs’ request but did not comment on the
language of the proposed U.S. note.17

13 Presidential Proclamation 8097 of Dec. 27, 2006 (72 Fed. Reg. 453); the implementing annexes are set forth in
Modifications to the Harmonized Tariff Schedule of the United States Under Section 1206 of the Omnibus Trade and
Competitiveness Act of 1988, USITC Publication 3898 (Dec. 2006), at 144, 146.

14 Copies of the written submissions are set out in their entirety in Appendixes D through M.
15 Appendix  H.
16 Appendix D.
17 Appendixes J and G.
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The American Manufacturing Trade Action Coalition and others (their submission
is referred to hereafter as the joint submission) indicated the domestic textile industry’s
opposition to the courts’ interpretation of what should be classified as “festive articles” and
expressed the view that “textile articles with a festive design are still ordinary textile articles that
should be subject to the applicable duties.”  Citing the enforcement problems arising from the
courts’ interpretation (and thus from the Customs proposal), the joint submission further stated
that, “Apparel and home furnishing products such as shirts and rugs are certainly used on other
occasions and therefore are not properly classified as festive articles.”  The joint submission did
not suggest specific modifications to the requested note language.18

Fruit of the Loom (FOTL) opposed the request, saying that it would alter the conditions
of competition for the domestic industry, harm the national economic interest, and contravene
WCO practice.  It cited the business decisions made by the domestic industry that it says would
be undercut by the provisions and the undermining of the negotiated tariff advantages accorded
to free trade agreement partners.  FOTL did not suggest specific modifications to the requested
note language.19

The Hosiery Association (THA) asserted that the domestic socks and hosiery industry
would be harmed if its products are included and asked for several changes in the requested HTS
modifications.  THA sought the exclusion of socks and hosiery from the proposed changes, or at
a minimum that the “festive adornment” should be the only design or motif on the products and
occupy a significant portion (30 percent or more) of the surface of each article.  It also sought
annual quantitative limitations on imports, by importer.  Although it sought a clear definition of
the term “festive,” THA did not suggest such a definition.  No specific modifications to the
requested legal note were presented.20

Gildan Activewear (Gildan) commented that the requested modifications would be
damaging to domestic interests, with a significant financial impact in terms of lost revenue and
would present enforcement burdens.  It suggested a variety of changes in general terms, similar
to those sought by THA, but did not offer specific changes to the proposed U.S. note.21

The Specialty Graphic Imaging Association (SGIA) expressed opposition to the
inclusion of decorated garments in the proposal, stating that it would cause harm to the domestic
industry engaging in “finishing operations such as screen printing and embroidery.”22

Committee for the Implementation of Textile Agreements (CITA), U.S. Department
of Commerce supported CBP’s proposed language for a new U.S. note in chapter 98.23 

18 Appendix I.
19 Appendix E.
20 Appendix F.
21 Appendix K.
22 Appendix L.
23 Appendix M.
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2. Proposed modifications to tariff rate lines

The Commission received written views from several interested parties concerning
Customs’ proposed tariff lines in chapter 98, and all such views were directed at the proposed
new heading 9817.95.02.  No comments concerning the modifications to existing subheading
9817.95.01 or the deletion of subheading 9817.95.05 were received.  The comments may be
summarized as follows: 

USA-ITA supported the new tariff line but suggested that new heading 9817.95.02 be
modified to include examples of several less well-known holidays, in order to indicate that the
scope of the provision is not limited in any meaningful way.24

BGE Ltd. generally supported the proposed changes, but with modifications. BGE
argued that, on the basis of court decisions, the interpretation of the new provisions should
clearly include all holidays and private celebratory events, such as weddings and graduations.
BGE also said that the terms “closely associated” and “used or displayed principally during that
festive occasion and not typically at any other time” are vague.  BGE expressly sought the
addition of “notes” outlining a wide range of “holidays” and “celebratory events.”25

DBR generally supported the proposed subheading.  However, it said first that the texts
should clearly indicate that the scope of the provisions is not limited to civic and religious
holidays, but includes private festive celebrations such as birthdays and weddings.  Second, DBR
suggested that the text should be better aligned with the text of the WCO Explanatory Note for
heading 9505.  DBR pointed to the wide use of enumerations in the HTS starting with the phrase
“for example” as arguing against the proposed alternative language suggested by the
Commission in its notice of institution.26

Target and Michael Simon supported the proposed new tariff lines and favored the
proposed alternative language set forth in the notice of institution of this investigation.27

FOTL opposed the creation of new heading 9817.95.02, saying that the changes would
alter the conditions of competition in the textile industry and harm U.S. economic interests.  
FOTL argued that the new provisions are likely to present administrative problems and open up
additional litigation.  It also argued that the creation of the new provisions could be considered to
be inconsistent with the United States’ obligations under the International Convention on the
Harmonized Commodity Description and Coding System.28 

Gildan opposed the creation of new heading 9817.95.02, because the heading would
alter the existing conditions of competition to the detriment of the U.S. economy.  Gildan also

24 Appendix G.
25 Appendix H.
26 Appendix J.
27 Appendix D.
28 Appendix E.
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argued that the changes would effectively result in tariff rate reductions for some products and
that the changes would create additional enforcement difficulties for Customs.  If the changes are
implemented, Gildan requested that the phrase “or similar festive occasion” be struck from the
proposed subheading and be replaced by a definitive list of specific festive occasions.29

THA opposed the proposed new heading.  THA pointed out that the current provisions
do not include socks or hosiery and that the changes would result in a change in the competitive
position of the industry encouraging the transfer of manufacturing from the Western Hemisphere
to Asia.  THA commented that the descriptive language should not allow overly broad
interpretation and that measures should be considered to limit the use of any new provisions. 
THA asked that the term “festive” be clearly defined and that the phrase “or similar occasions”
be struck from the proposed text.30

The joint submission opposed the proposed new subheading and noted the competitive
pressures on the domestic textile industry.  Although the joint submission recognized that the
proposed changes are the result of the interpretation of the term “festive articles” by the courts, it
disagreed with a broad interpretation of the term and requested that measures be taken to prevent
articles not covered by existing court cases from using the new provisions.31

SGIA opposed the proposed new subheading.  If the duty-free provisions are to include
garments, SGIA recommended that their applicability be narrowly limited by a clear definition
of the term “festive” and clear identification of the eligible festive occasions.32

Committee for the Implementation of Textile Agreements (CITA), U.S. Department
of Commerce supported CBP’s proposed changes to the two tariff lines in question but urged
that CBP closely examine goods entering under these provisions to assure that they are festive
articles.  CITA stated further that, if textile and apparel products entered under these tariff lines
that were not festive articles, there would be a negative impact on the U.S. textile and apparel
industry.33 

III. COMMISSION RECOMMENDATIONS

The Commission’s proposed recommendations, published in the Federal Register on
September 20, 2010, would have adopted Customs’ proposed modifications to the HTS, as
summarized above.34  After considering the statutory requirements, the comments submitted by
interested parties and agencies, and other relevant information, and upon further consideration of
Customs’ proposed modifications, however, the Commission recommends that the President

29 Appendix K.
30 Appendix F.
31 Appendix I.
32 Appendix L.
33 Appendix M.
34 75 Fed. Reg. 57293, 57294-95.
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proclaim no modifications to the HTS in response to the Customs letter.  The Commission has
concluded that the modifications proposed by Customs are not necessary or appropriate to meet
the objectives set out in section 1205(a) of the 1988 Act and, further, that the proposed
modifications do not meet the requirements of section 1205(d) of the 1988 Act because they
would violate the substantial rate neutrality requirement.  The Commission also notes evidence
presented to it that the proposed modifications would alter existing conditions of competition for
the affected U.S. industry, labor, or trade, which would also make the modifications contrary to
section 1205(d).  

A. Modifications not “necessary or appropriate” 

As indicated above, section 1205(a) of the 1988 Act directs the Commission to
recommend to the President such modifications to the HTS as it considers necessary or
appropriate to meet one or more of five stated objectives:  (1) to conform the HTS with
amendments made to the HS Convention; (2) to promote the uniform application of the HS
Convention and particularly the Annex thereto; (3) to ensure that the HTS is kept up to date in
light of changes in technology or in patterns of international trade; (4) to alleviate unnecessary
administrative burdens; and (5) to make technical rectifications.

In its letter of July 1, 2010, Customs did not claim that the modifications it was proposing
were necessary or appropriate to meet any of the objectives in section 1205(a), and in fact
Customs did not even refer to section 1205(a) in its letter.  Instead, Customs claimed that its
proposed modifications were needed “to ensure substantially rate neutral duty-free treatment to
certain utilitarian articles with festive designs and/or motifs in accordance with the recent
judicial decision of Michael Simon Design, Inc. v. United States.”35 

Based on its review, the Commission concludes that the modifications proposed by
Customs do not meet any of the five objectives set out in section 1205(a).  In the Commission’s
view, the HTS already conforms to the HS Convention, in that the note recommended by the
WCO was reflected in the HTS as of February 3, 2007.  Further, the requested modifications
would not promote the uniform application of the Convention, because they would deal only
with domestic duty treatment for the goods concerned and not their classification.  Likewise, the
proposed changes are not intended to update the HTS for new technology or changing patterns of
trade, nor would they alleviate administrative burdens (given that rulings on the eligibility of
goods for the new provisions would likely ensue and that many terms are not defined) or
constitute technical rectifications.  As a result, the Commission finds that the modifications
proposed by Customs are not necessary or appropriate to meet the objectives of section 1205(a)
and accordingly do not provide a legal basis for the Commission to recommend modifications to
the HTS.

35 See Appendix A (Customs’ letter) at A-1.
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B. Substantial Rate Neutrality

As stated in the “statutory requirements” section above, the Commission may not
recommend any modification to the HTS unless the modification ensures substantial rate
neutrality.36  In its letter, Customs asserts that its proposed modifications to the HTS are
necessary to ensure substantial rate neutrality by according duty-free treatment to certain
utilitarian articles with festive designs and/or motifs in accordance with the Federal Circuit’s
decision in Michael Simon I.37  The Commission disagrees and finds that it is the proposed
modifications themselves that would not be rate neutral.

The Commission analyzes the consistency of Customs’ proposed modifications to the
HTS based on the HTS as it exists today, including note 1(v) to chapter 95, and not based on the
Federal Circuit’s decision in Michael Simon I, which was predicated on the HTS as it existed in
2003.  Note 1(v) to chapter 95 expressly precludes utilitarian articles with festive designs and/or
motifs from receiving duty-free treatment as festive articles under chapter 95 and provides that
such articles should instead to be classified according to their constituent material. 
Consequently, in most cases, utilitarian articles with festive designs and/or motifs are dutiable
under the tariff headings corresponding to the utilitarian articles in question.38  Customs’
proposed modifications to the HTS would accord duty-free treatment to such utilitarian articles
with festive designs and/or motifs.  Because Customs’ proposed modifications would eliminate
the tariff rates that are currently applicable to utilitarian articles with festive designs and/or
motifs, the Commission finds that the proposed modifications would violate the substantial rate
neutrality requirement.  The Commission’s recommendation that the President not proclaim
Customs’ proposed modifications therefore ensures substantial rate neutrality in accordance with
section 1205(d)(1)(C) of the 1988 Act.39

 
Michael Simon I involved sweaters emblazoned with festive designs imported into the

United States in July 2003 under the HTS as it then existed.  When Customs declined to classify
the sweaters as festive articles eligible for duty-free treatment under chapter 95 on grounds that
utilitarian articles like sweaters are excluded from the chapter, the importers appealed.  In a
decision issued on September 11, 2007, the Federal Circuit held that “utilitarian goods are not
excluded from classification as festive articles” under heading 9505 based either on “the tariff
heading language alone” or when the heading is “construed in light of the section and chapter
notes, which are binding.”40 

36 Section 1205(d)(1)(C) of the 1988 Act; 19 U.S.C. § 3005(d)(1)(C).  
37 See Appendix A (Customs’ letter) at A-1.
38 For example, in its submission of October 21, 2010, the USA-ITA commented that “[a]t present, utilitarian articles

(including apparel and accessories) classified in Chapter 61 or 62 of the HTS as well as made-up textile articles classified in
Chapter 63 are not eligible for classification as festive articles in Chapter 95.”  Appendix G at G-1.  According to the comments
submitted by Gildan  on October 22, 2010, the effective ad valorem duty rates applicable to textile and apparel articles entered
under chapters 61, 62, and 63 of the HTS, were 13.0 percent, 12.2 percent, and 6.9 percent ad valorem, respectively, in 2009. 
Appendix K at K-4 (citing U.S. International Trade Commission data). 

39 19 U.S.C. § 3005(d)(1)(C).
40 Michael Simon I, 501 F.3d at 1306-07 (decided Sept. 11, 2007). 
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Effective February 3, 2007, the President proclaimed subparagraph (v) to note 1 of
chapter 95.41  New note 1(v) clarifies that chapter 95 “excludes articles that contain a festive
design, decoration, emblem or motif and have a utilitarian function, e.g., tableware, kitchenware,
toilet articles, carpets and other textile floor coverings, apparel, bed linen, table linen, toilet
linen, kitchen linen and similar articles having a utilitarian function (classified according to their
constituent material).”  In other words, note 1(v) clarifies that utilitarian articles featuring a
festive design are not to be classified as festive articles under chapter 95, but rather under the
appropriate tariff heading according to the article’s constituent material.42

Because the Federal Circuit decision in Michael Simon I was expressly predicated on
chapter 95 as it existed in 2003, the Commission does not view that decision as dispositive of its
analysis of the HTS as it exists today, including note 1(v) to chapter 95.  Indeed, the Court itself
recognized that “[c]hapter 95’s notes have been amended to expressly exclude utilitarian items”
and that its decision was “concerned with the tariff schedule as it existed at liquidation,” in July
2003.43  Although the Court found that chapter 95, as it existed in 2003, did not exclude
utilitarian goods from classification as festive articles, the Court did not consider note 1(v) to
chapter 95, which expressly excluded utilitarian goods from classification as festive articles as of
February 3, 2007.44 

In sum, the Commission finds that Customs’ proposed modifications would not preserve
substantial rate neutrality, because they would eliminate duties currently applicable to certain
utilitarian articles with festive designs and/or motifs.

41 Presidential Proclamation 8097 of Dec. 27, 2006 (72 Fed. Reg. 453).  
42 WCO Document NG0094B1, dated 26 June 2004.  Under Article 16 of the HS Convention, note 1(v) would become

effective as of January 1, 2007.  The Commission had recommended that the President add note 1(v) to chapter 95 in order to
conform the HTS to the HS Convention, as required under section 1205(a), after the WCO recommended the insertion of note
1(v) to chapter 95 in the HS Convention’s Annex in June 2004.  See Proposed Modifications to the Harmonized Tariff Schedule
of the United States, Investigation No. 1205-6 (Final), Publication 3851 (April 2006).

43 Michael Simon I, 501 F.3d 1303 (decided Sept. 11, 2007).
44 The rate neutrality of the Commission’s April 2006 recommendations or the President’s 2007 proclamation is not

relevant to whether the current proposed modifications comply with the statute’s rate neutrality requirement.  Nevertheless, the
2006 recommendations complied with the substantial rate neutrality provision.  As of April 2006, no court decision had been
issued in Michael Simon I.  In light of the court decisions that had been issued up to that time, including Park B. Smith and
Midwest of Cannon Falls, the Commission recommended the addition of special classification provisions to subchapter XVII of
chapter 98 to ensure that the recommended addition of note 1(v) to chapter 95 did not change the tariff treatment of utilitarian
articles with festive designs and/or motifs mandated by those court decisions.

Moreover, in a case challenging the Commission’s recommendations and the President’s actions based on them, the
Federal Circuit held, in relevant part, that even if the Commission’s recommendation had been inconsistent with the rate
neutrality requirement, the President had the discretion under the statute to implement the recommendation, and neither the
Commission’s recommendation nor the President’s proclamation was reviewable by the courts.  See Michael Simon II, 609 F.3d
at 1338, 1340, 1342-43. 
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C. Effect on Existing Conditions of Competition for the Affected U.S. Industry, 
Labor, or Trade

The Commission also may not recommend any modifications to the HTS that alter
existing conditions of competition for the affected United States industry, labor, or trade.45  In
response to the notice of investigation, the Commission received comments from five interested
parties—Fruit of the Loom, the Hosiery Association, the American Manufacturing Trade Action
Coalition and others, Gildan Activewear, and the Specialty Graphic Imaging Association—
arguing that the proposed recommendations, if implemented, would have a significant adverse
effect on the conditions of competition confronting the affected U.S. industry.  Having already
found that the proposed modification would not meet the substantial rate neutrality requirement,
the Commission does not find that it is necessary to make a finding on this issue. 
 

Nevertheless, the Commission observes that the comments provided by the five
interested parties (which are summarized in Part II above and reproduced in appendixes to this
report) offer support for the argument that the HTS modifications proposed by Customs would
alter existing conditions of competition for the affected U.S. industry, labor, or trade in several
respects.  Further support can be found in information relating to the rates of duty on imports of
festive-theme textile and apparel articles that would be eliminated—rates reportedly as high as
32 percent ad valorem for certain manmade fiber apparel articles.46  The Commission also notes
that none of the interested parties that filed comments in support of the proposed
recommendations argued that they would not alter existing conditions of competition.47 

D. Conclusion

For the reasons set forth above, the Commission recommends to the President that no
modifications to the HTS be proclaimed in response to Customs’ request. 

45 Section 1205(d)(3) of the 1988 Act; 19 U.S.C. § 3005(d)(3).  
46 See Gildan’s Comments, Appendix K at K-4. 
47 See Comments of Target Corporation and Michael Simon Design, Inc., filed Oct. 8, 2010, Appendix D; USA-ITA’s

Comments, Appendix G; Comments of BGE Ltd., filed Oct. 22, 2010, Appendix H; Comments of Drinker Biddle & Reath LLP,
filed Oct. 22, 2010, Appendix J; and comments of the U.S. Department of Commerce, filed Nov. 2010, Appendix M. 
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