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PREFACE

This report is the 35th report to be submitted under section 163(b) of
the Trade Act of 1974 and its predecessor legislation. 1/ The period covered
in the report is calendar year 1983, although occasionally, to enable the
reader to understand developments more fully, events in early 1984 are also
mentioned. The report consists of a summary, an introduction, and five
chapters. The introduction provides background to the report by briefly
covering the world trade situation as well as the economic and trade
performance of the United States during 1983. Chapter I treats special topics
which highlight developments in the trade agreements sphere during the year.
Chapter II concerns activities in the General Agreement on Tariffs and Trade
(GATT), the main area of multilateral trade-agreement activities. Such
activities outside the GATT are reported in chapter III. Chapter IV discusses
bilsteral relations between the United States and its major trading partners.
The administration of U.S. law, including decisions taken on remedial actions
available to U.S. industry and labor, is covered in chapter V.

The trade agreements program encompasses "all activities consisting of,
or related to, the administration of international agreements which primarily
concern trade and which are concluded pursuant to the authority vested in the
President by the Constitution.. . ." 2/ and other legislation. Among such
other laws are the Reciprocal Trade Agreements Act of 1934 (which modified the
Tariff Act of 1930 and started the trade agreements program), the Trade
Expansion Act of 1962, the Trade Act of 1974, and most recently, the Trade
Agreements Act of 1979.

The Trade Policy Committee (TPC) is the mechanism by which most decisions
concerning the operation of the trade agreements program are made. The TPC is
chaired by the President's principal advisor on international trade, the
United States Trade Representative.

This report was prepared principally in the Trade Reports Division of the
Commission's Office of Economics. Assistance was provided by the Commission's
Office of Executive Liaison and Special Adviser for Trade Agreements, the
Office of Tariff Affairs, the Office of Industries, the Office of Data
Systems, and the Research Division of the Office of Economics.

1/ Section 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat.
1978) directs that, at least once a year, the United 3tates International
Trade Commission submit to the Congress a factual report on the operation of
the trade agreements program of the United States.

2/ Executive Order No. 11846, Mar. 27, 1975.
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SUMMARY
SELECTED ISSUES IN TRADE AGREEMENTS ACTIVITIES

The U.S. Generalized System of Preferences (GSP), which grants duty-free
entry to imports of certain products from eligible developing countries, will
expire in January 1985 unless renewal legislation is passed. The
administration has submitted a proposal to extend the GSP and to modify it so
that benefits to least-developed developing countries (LDDC's) are expanded
and benefits to advanced developing countries are reduced unless the advanced
developing countries agree to reduce their trade barriers. Senator Heinz
(R.--Pa.) has proposed an amendment to the administration proposal that would
base eligibility to the GSP on per capita gross national product (GNP). The
Heinz smendment would also eliminate the increased benefits to LDDC's and the
idea of linking advanced developing countries with reproduction in benefits on
U.S. imports trade barriers. If a GSP renewal bill is passed in 1984, it

would probably incorporate aspects of both the administration proposal and the
Heinz amendment.

The Caribbean Basin Economic Recovery Act (CBERA) became law in August
1983. Although some products were excluded, the Act extends duty-free
treatment to most imports from designated beneficiary countries into the

United States. By the end of 1983, twenty of the twenty-seven eligible
--countries had been designated beneficiary countries by the President.
Duty-free access to the U.S. market is provided for 12 years. Safeguard

procedures under the CBERA will be the same as those currently available under
Title II of the Trade Act of 1974.

In late 1981, the United States initiated a bilateral investment treaty
(BIT) program designed to facilitate and protect American investment abroad.
The prototype treaty guarantees U.S. firms the right to transfer funds and to
be free of trade-related performance requirements. It also assures that they
will be treated in a nondiscriminatory manner and will have recourse to review
the decisions affecting them. By yearend 1983, the United States had signed

four such treaties. Those treaties are expected.to go to the Senate for
confirmation in 1984.

During 1983, the work toward a commercial counterfeiting code proposed in
the General Agreement on Tariffs and Trade (GATT) made little headway due, in
part, to the reluctance of developing countries to adopt such a code. If
adopted, a code is likely to require signatories to enact certain customs
rules authorizing the seizure of counterfeit goods. GATT examination and
consultations on the cause and effect of international counterfeit trade,
national and international laws to combat it, and the reasons, if any, that
GATT action is needed should be wrapped up in 1984.



GATT ACTIVITIES DURING 1983

The primary emphasis of the GATT during 1983 was on followup to the work
program proposed at the Ministerial level meeting in late 1982. Foremost on
this agenda were issues such as trade in counterfeit goods, high-technology
products, agricultural products, and preparatory work for a code on
safeguards. Work on these issues and on & host of regular activities was
carried out by the functional committees. The Committee on Trade in
Agriculture was formed this year to tackle problems unique to this sector.
The high level of disputes brought before GATT panels kept up the pace common
in recent years. Reports were adopted this year on disputes of interest to
the United States, notably, the U.S. complaint against spring assemblies
imported from Canada and the U.S. complaints against Canada‘'s Foreign
Investment Review Act. Agricultural issues will head the list of
controversies in 1984, as the panels established in 1983 on the U.S.
complaints against European Community (EC) canned fruit subsidies and citrus
preferences bring forth their findings.

TRADE AGREEMENTS ACTIVITIES OUTSIDE THE GATT

In 1983 the member countries of the Organization for Economic Cooperation
and Development (OECD) recognized the need to “reverse protectionist trends"
at their May Ministerial level meeting. This trade statement went beyond
commitments of earlier years which called on members to only "avoid
protectionist pressures."” Most trade-related activities of the OECD this year
consisted of implementation of projects initiated at the 1982 Ministerial
meeting. The 1982 work program mandated intensification of existing studies
and initiation of new projects on such topics as the trade-related aspects of
investment, services, high technology, and structural adjustment. Analyses of
protectionism, links between economic and trade policies, and means of
strengthening multilateral trade agreements and consultation procedures are
also underway. One concrete accomplishment of the OECD during the year was
the renegotiation of the Arrangement on Export Credits to include semiannual
revisions of interest rates so that updating will not be as serious a problem
for the arrangement as in the past.

The Sixth United Nations Conference on Trade and Development (UNCTAD)
took place in what observers described as "an economic climate in which
developed countries found it extremely difficult to resist protectionist
pressures and to further liberalize trade regimes." UNCTAD participants
addressed a broad range of trade issues, including trade in commodities,
structural adjustment, trade preferences for developing countries, and the
1982 GATT Ministerial. The Conference revealed fundamental differences in the
issues of the developing countries' obligations to resist protectionism, the
definition of protectionist measures, and in the role of GATT in promoting
trade liberalization.

The United States continued to play a role in international commodity
agreements during the year. It joined the new coffee agreement which entered
into force in September, participated in negotiations for a new sugar
agreement, -and agreed to accept the terms of the jute agreement on a
provisional basis. The United States decided not tc join the tin and cocoa
agreements on grounds that they did not appear economically feasible. 2



Currently, no comprehensive mechanism, system, or institution exists to
facilitate international services trade. Instead, services trade is covered
by a diverse set of bilateral agreements, multilateral agreements, and codes
to liberalize trade. 1In December 1983, the United States released a report
that examines the issues confronting services trade. This report is intended
to stimulate broad international discussion of these issues and to present
U.S. objectives relating to services trade for any new round of multilateral
trade negotiations. 1In addition, bilateral investment treaties, which .
partially include services trade, were being negotiated with eleven countries
during the year. Also during 1983, letters of agreement that relate to
international air travel were concluded between the United States and other
countries.

U.S. TRADE RELATIONS WITH MAJOR TRADING PARINERS IN 1983

Disputes over farm and steel trade plagued U.S.-EC relations during
1983. The United States continued to take exception to the EC's subsidies
that support steel firms and enable EC farmers to dislodge surplus produce
outside the EC at below-world-market prices. The United States lobbied the EC
to keep it from instituting new restrictions on imports of certain U.S. farm
products. The U.S. decision to restrict specialty steel imports for 4 years
engendered EC retaliation in early 1984 after compensation negotiations broke
down. The United States registered a $1.35 billion merchandise trade deficit
with the EC in 1983 after years of surplus trade. The year in trade confirmed
recent trends that U.S. imports from the EC are steadily increasing and
exports to the EC are declining.

With U.s. exports to and imports from Canada increasing at approximately
the same rate in 1983, the approximately $15 billion deficit in merchandise
trade on the part of the United States continued for the second straight
year. The deficit with Canada accounted for over one-fourth of the total U.S.
merchandise trade deficit in 1983. Despite this deficit, trade relations
between the world's largest trading partners improved considerably during
1983, strengthened by nearly $90 billion in two-way trade. The GATT panel
established in 1982 to look into U.S. objections to Canadian attempts to limit
foreign investment reported its findings in mid-year. Shortly thereafter, the
Canadian Government announced its intention to conduct a comprehensive review
of trade policy with a special emphasis on trade with the United States. A
decision to explore the possibility of sectoral free-trade areas resulted from.
this review and was being considered by both countries at yearend.

Despite continued disagreement in several key areas, 1983 was a fairly
good year for U.S.-Japanese trade relations. The two countries made slow but
steady progress in removing Japan's *“red tape" obstacles to trade and
fostering cooperation in high-technology industries. Japan took steps to open
more of its Government contracts to U.S. suppliers and to make it easier for
foreign goods to be cleared by Japanese regulatory agencies. Nevertheless,
the U.S. merchandise trade deficit with Japan rose by nearly 15 percent from
the 1982 level, and imports in some product categories, including tractors,
machine tools, office machines, and computers increased dramatically. U.S.
exports to Japan, meanwhile, increased modestly from 1982 levels, with most of
the gains being registered in the nonmanufactured goods sector.
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In Mexico, 1983 was the first year of a new administration. During the
year, the U.S. trade deficit with Mexico, which appeared first in 1982,
widened; meanwhile, progress in resolving bilateral commercial issues slowed
considerably. Mexico continued to object to the withdrawal of GSP benefits
from certain Mexican items. The issue of U.S. countervailing duties being
imposed on certain subsidized imports from Mexico also remained unresolved.
The number of countervailing duty petitions against Mexico continued to surge
in 1983.

The industry policy adopted by the Taiwan Government in 1982 was designed
to develop high-tech industries and transform the country from a
labor-intensive economy into a capital-intensive economy characterized by high
technology and skilled labor. The policy began to take effect in 1983 as
Taiwan responded to the world recovery with real GNP growing by 2 percent
during the year. Although the United States and Taiwan are stable trading
partners, issues such as counterfeit trade and a large and growing U.S.
deficit with Taiwan continued to create friction between the two countries.
During 1983 the Taiwan Government attempted to address the counterfeit problem
by adopting a number of initiatives. At the same time, official trade
missions from Taiwan were encouraged to increase purchases from the United
States in order to decrease the size of the bilateral trade surplus.

To slow the growth of its foreign debt, Brazil has taken steps to promote
its exports and restrict imports. As a result of its trade policies, the
United States, which had consistently enjoyed annual trade surpluses with
Brazil from 1968 to 1980, had a bilateral trade deficit with Brazil of
$2.4 billion in 1983. During 1983, major trade issues between the United
States and Brazil were the application of U.S. countervailing duty laws
against Brazilian steel imports, lack of transparency in Brazil's import
licensing process, liberalization of Brazil's restrictive trade policies, and
modification of Brazil's nationalist computer policy.

The United States is Korea's largest export market, and its economic
expansion in 1983 was responsible for 75 percent of Korea's export gains for
the year, resulting in a U.S. trade deficit of $1.8 billion. During the year
the Korean Government attempted to liberalize its trade barriers, but the
United States remained concerned that such measures as emergency tariffs,
tariff quota systems, surveillance monitoring, and import licensing may have
lessened the effects of the liberalization. Korea remained concerned that the
number of its goods allowed to enter the United States under the Generalized
System of Preferences could be reduced.

ADMINISTRATION OF U.S. TRADE LAWS

In 1983, under statutes safeguarding U.S. industries and following
affirmative determinations by the U.S. International Trade Commission, the
President of the United States provided relief for both heavyweight
motorcycles and certain stainless steel and alloy tool steel products. The
Commission and the U.S. Department of Commerce continued to have a large
caseload of antidumping and countervailing duty investigations. The United
States Trade Representative (USTR) proceeded with discussing alleged
violations of trade agreements by foreign governments in response to petitions
under section 301 of the Trade Act of 1974. Most consultations of the USTR ia
this area concerned unresolved trade issues with the EC.



The 1983 annual product review conducted by the USTR under the U.S.
program of the Generalized System of Preferences resulted in competitive-need
exclusions equivalent to $7.1 billion in imports (based on trade in 1982),
"graduations" from duty-free treatment equivalent to $900 million in imports
(based on 1982 trade), and reinstatement of GSP treatment on some products.
The value of additions to items eligible for duty-free treatment from
beneficiaries was smaller in 1983 than in 1982; by contrast, the value of
deletions was larger.






INTRODUCTION

THE GLOBAL PERSPECTIVE

Following a decline in the volume of both world production and trade in
1982, the international economy began to show signs of recovery in 1983. The

International Monetary Fund (IMF) reported that world output increased by

2.1 percent during the year, with industrial countries accounting for

2.3 percent and the developing countries, for 0.9 percent. The revival began
in North America and appeared to have spread to Europe by yearend. World
trade was showing signs of a modest upturn after 2 consecutive years of
decline. 1/ The volume of world trade rose by 2 percent in 1983, while the
value of such trade declined by 2 percent. 2/

In 1983, the trade of the industrial countries declined slightly, falling
to 1.1 percent below the 1982 level. This was the third consecutive annual
decline in the value of the foreign trade of the industrial countries and
followed a decrease of 1.7 percent in 1981 and of 5.2 percent in 1982. The
drop in trade reflected reduced volume as well as reductions in U.S. dollar
unit values.

The attention of policymakers continued to be focused on two aims:
promoting short-term solutions to the debt problems of certain developing
countries and sustaining the recovery in the developed countries. The
international debt issue continued to dominate the economic scene during
1983. Although a number of reschedulings and extensions of emergency credit
took place, long-term policies to address the problem were not advanced. The
tie-in between trade and the ultimate resolution of the debt problem is
unmistakable. Only through increased opportunities for trade can any real
solution come about. Successful management of the medium-term debt problem
and resolution of the longer term problem implies changes in the trade
policies of both creditor and debtor countries. ™"Without a liberal access to
the markets of creditor countries for those goods which the debtor countries
can produce with comparative advantage, their current international
indebtedness cannot be serviced in full, let alone repaid." 3/ Some debtor
countries are still in the process of implementing austerity measures and
other adjustment strategies. Such measures led to a 9 percent decrease in the
level of indebted developing country imports in 1983. The problem of
international indebtedness looms as a threat to the economies of recovering
industrial countries and affected developing countries alike. Fashioning an
adequate response to the problem is the immediate challenge before the
international economic community.

Developed countries focused their attention on sustaining stable growth
and avoiding any resurgence of inflationary pressure. Particular attention
was paid to bringing public sector expenditures under control and to
stabilizing exchange rates. The subsequent section discusses the origin of
the economic recovery by focusing on developments in the United States in 1983.

1/ Primarily as a result of a strong appreciation of the U.S. dollar, the
value of world trade declined in both 1981 and 1982. The volume of world
trade declined by 2 percent in 1982; this was only the third time in the
postwar period that such a drop has occurred. The 1981 level of world trade
was virtually unchanged from that of the year before.

2/ GATT, Press Release, May 25, 1984. 6

3/ GATT, International Trade 1982/83, p. 14.
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THE U.S. ECONOMY AND U.S. TRADE IN 1983

After suffering through a major recession in 1982, the U.S. economy
snapped back smartly in 1983. TIndustrial production increased sharply, while
unemployment fell dramatically. The strength of the recovery helped cause a
sharp increase in U.S. non-petroleum imports. The combination of higher U.S.
imports and lower U.S. exports, partially caused by depressed economic
conditions abroad, created a record U.S. merchandise trade deficit. U.S.
bilateral deficits increased with almost all countries except petroleum
exporting countries.

Economic Performance of the United States

At the end of 1982, most experts predicted that the U.S. economy would
perform rather sluggishly in 1983. Although the longest, deepest, postwar
recession had ended in November 1982, the prospects for a strong economic
recovery in 1983 were not good. Consumer spending and business investment
were not expected to increase much, because interest rates were still very
high by historical standards, although they were down substantially from early
1982 levels. Exports were not expected to provide much impetus to the
economy, because the U.S. dollar was extremely strong in foreign-exchange
markets and because many foreign countries were still in the throes of
recession.

As 1983 unfolded, however, the U.S. economy performed considerably better
than experts had predicted. Although 1983 was expected to be an unusually

weak year compared with the first years of previous recoveries, 1983 turned
out to be a fairly typical first year of a recovery.

The economy got off to a slow start in 1983, with real GNP increasing at
a 2.6-percent annual rate in January-March. Final sales were essentially flat
in the quarter, as nearly three-quarters of the total increase in real GNP was
added to inventories. ‘

The economy surged ahead in April-June, as real GNP increased at an
annual rate of 9.7 percent. The two factors that normally provide much of the
impetus early in recoveries---consumption and housing--contributed greatly to
the sharp increase in the GNP in April-June. A surge in purchases of durable
goods led to the largest quarterly increase in consumer spending in nearly 18

years, and residential construction benefited from the 1982 decline in
mortgage rates.

The pace of the recovery slowed only slightly in the third quarter, as
real GNP rose at an annual rate of 7.6 percent. Business fixed investment and
government purchases increased sharply in July-September.

The pace of recovery slowed somewhat in October-December as real GNP rose
at a 4.5-percent annual rate. Consumer spending and capital investment

increased sharply, but Government spending and residential construction fell
modestly.



From October-December of 1982 to October-December of 1983, real GNP rose
by 6.3 percent, slightly less than the 6.4-percent average for six previous
post-war recoveries. Real GNP fell by 1.7 percent in 1982 and rose by
1.9 percent in 1981.

Reflecting the strong performance of the U.S. economy in 1983, industrial
production increased in every month of the year. At the end of 1983,
industrial production was 16.1 percent higher than it was at the end of 1982
and was 1.9 percent above its previous peak of July 1981.

Capacity utilization at factories, mines, and utilities rose in every
quarter of 1983. In October-December 1982, capacity utilization was
69.0 percent, but by October-December 1983, capacity utilization was 79.2

percent. This was the highest rate since July-September 1981, when capacity
utilization was 80.3 percent.

The unemployment rate, which reached a post-World War II high of 10.7
percent in December 1982, fell throughout most of 1983. The rate fell
modestly during the first half of the year and stood at 10.0 percent in June.
The unemployment fell more rapidly in the second half of the year and ended
the year at 8.2 percent. The decline of 2.5 percentage points in the ”
unemployment rate from December 1982 to December 1983 was the steepest
12-month decline in more than 30 years. From December 1982 to December 1983,
nearly 4 million workers were added to the U.S. work force.

Despite the strong showing by the U.S. economy in 1983, inflation, as
measured by the most popular indexes, was at its lowest level in years. From
December 1982 to December 1983, consumer prices rose by 3.8 percent, the
smallest annual increase since 1972, when wage and price controls were in

effect. Consumer prices rose by 3.9 percent in 1982 and by 8.9 percent in
1981.

From December 1982 to December 1983, producer prices rose by 0.6 percent,
representing the smallest annual increase since 1964. Producer prices rose by
3.5 percent in 1982 and by 7.1 percent in 1981. The GNP deflator rose by 4.1
percent from October-December 1982 to October-December 1983. The GNP deflator
rose by 4.4 percent in 1982 and by 8.9 percent in 1981.

The low inflation rate was an important factor in keeping wage increases
low in 1983. Many collective bargaining agreements have escalator clauses
that directly link wage increases to increases in consumer prices. The
average wage rate of production workers rose by 3.9 percent in 1983. The
average wage rate increased 6.0 percent in 1982 and 8.3 percent in 1981.

The combination of the Payment-In-Kind (PIK) program and a severe drought
across the nation's heartland combined to bring most crop harvests down
sharply from the record 1982 levels. Wheat production was down 14 percent,
soybean production was down 32 percent, feed grain production was down 47
percent, and corn production was down 51 percent. Despite the sharp declines
in agricultural production, crop prices were only about 16 percent higher at
the end of 1983 than they had been at the end of 1982.



Compared with interest rates of the previous 3 years, those in 1983 were
relatively low and stable. Both short- and long-term interest rates, however,
were slightly higher at the end of 1983 than they had been at the end of
1982. The yield on 3-month Treasury bills averaged 9.0 percent in December
1983 compared with 7.9 percent in December 1982. Over the same period, the
yield on 30-year Treasury bonds rose from 11.5 to 11.9 percent. The
combination of a slightly lower inflation rate and slightly higher interest

rates caused real interest rates to increase slightly from December 1982 to -
December 1983.

Interest rates remained fairly stable through the spring, rose during the
summer, and then declined somewhat in the fall before rising at the end of the
year. Short-term rates were at their 1983 lows in January, and long-term
rates hit their lows for the year in April and May. Both rates hit their
peaks for the year in August, when they were about 1.5 percentage points
higher than their 1983 lows. The difference of 1.5 percentage points between
the highs and lows for interest rates in 1983 was the narrowest such range in
years. During 1980-82, short-term interest rates moved over a range that
averaged 7 percentage points each year. Over the same period, long-term
interest rates moved over a range that averaged 3 percentage points each year.

Real interest rates, which have been at historically high levels for the
past 4 years, remained high because of the same factors that keep short- and

long-term interest rates high--the large Federal deficit and high inflation
expectations.

The large Federal deficit put upward pressure on interest rates in 1983.
Federal borrowing amounted to $212.4 billion in fiscal 1983, $77.5 billion
more than in 1982. The large deficit contributed to the high level of
interest rates by increasing the competition between Government and private
borrowers for a limited supply of credit.

Inflation expectations contributed to high nominal and real interest
rates, particularly long-term rates. If investors expect high inflation, they
require that an inflation premium be added to nominal lending rates to
compensate them for the possibility of being repaid in dollars with less
purchasing power. Investors are apparently reluctant to lower their inflation

expectations too rapidly after the long period of.inflation that hurt
fixed-income investors.

The large Federal deficit also kept inflation expectations high in 1983.
Investors feared that the Federal Reserve Board might monetize the
government's borrowing, leading to a surge in the money supply. Large
increases in the money stock generally result in increased iaflation.

, The money stock (M1), which consists of currency and demand deposits,
grew by 9.0 percent from December 1982 to December 1983. Ml grew at a
14.5-percent annual rate in January-June 1983 because of an accommodative
monetary policy that the Fed adopted. The Fed adopted this policy because of
uncertainties surrounding the money stock numbers caused by the new money
market deposit accounts and the Super NOW accounts.



10

The sharp increase in the money stock from the last quarter of 1982
caused the Federal Reserve Board to alter its 1983 target growth range for M1
in February 1983. 1/ The Federal Reserve Board announced that it intended to
let M1 grow by between 4 and 8 percent in 1983. This action was taken because
the Board realized that the original range would result "in a much more
restrictive monetary policy than had been intended.”

At the same time that the M1 growth range was revised in February, the
Federal Reserve Board announced that the M1 range would be a monitoring range
and would not be a targeting range. Also at that time, the Board announced
targeting ranges for the broader M2 and M3 aggregates. This decision
Ttepresented a significant departure from the past, when M1 was given primary
weight in implementing policy.

The Federal Reserve Board revised the M1l growth range again in July 1983
when it became clear that the higher than anticipated level of economic
activity required a larger money supply. The Board announced that it intended
to let M1l grow at an annual rate of 5 to 9 percent from April-June 1983 to
October-December 1983. By making April-June 1983 the base period for future
money growth, the Board indicated that it would not take any action to offset
" the very rapid growth in the money stock in January-March 1983 and that it was
willing to let M1l grow at a substantially higher rate in 1983 than it had

originally announced. Ml grew at an annual rate of 5.7 percent in
July-December 1983.

In 1983, the trade weighted value of the dollar rose by 5.8 percent; in
1982, it had increased 11.7 percent. 2/ Since 1980, the trade-weighted value
of the dollar has increased by 33.0 percent. The value of the dollar peaked
against most currencies in December and reached alltime highs against the
French franc and the Italian lira in that month.

On a bilateral basis, the value of the dollar increased by 26.6 percent
against the French franc in 1983, 17.1 percent against the West German
deutsche mark, 13.9 percent against the British pound, 2.0 percent against the
Japanese yen, and 1.2 percent against the Canadian dollar.

The strength of the dollar against European currencies in 1983 was due
largely to the economic malaise in Europe. The unemployment rate in the EC
was 10.4 percent in 1983, double its 1979 rate. With real growth expected to
average only 2 percent over the next 3 years, the EC's unemployment rate is
unlikely to be reduced significantly in the next few years. Confidence in
Europe's economic prospects has fallen, and as a result, investors prefer to
invest their capital in the United States.

1/ In July 1982, the Federal Reserve Board announced that it intended to let
M1l grow between 2.5 and 5.5 percent from October-December 1982 to the fourth
quarter of 1983.

2/ Based on a trade weighted index of 17 major currencies as reported in
International Monetary Fund, International Financial Statistics, March 1984.

10



11

Trade Performance of the United States

The U.S. current account 1/ and merchandise trade deficits reached record
highs in 1983. The current account deficit was $40.8 billion in 1983, nearly
triple the previous record deficit of $15.5 billion set in 1978. The current
account deficit was $11.2 billion in 1982, and in 1981, the current account
showed a surplus of $4.6 billion.

Although most of the increase in the current account deficit was caused
by the sharp increase in the merchandise trade deficit, a sharp fall in net
investment income also contributed to the record current account deficit. Net
investment income was $23.6 billion in 1983, its lowest level since 1978.

Net investment income was $27.3 billion in 1982 and $33.5 billion in 1981.

Lower average interest rates in 1983 were primarily responsible for the
decline in investment income.

The merchandise trade deficit was $62.0 billion in 1983, far surpassing
the previous record deficit of $37.4 billion set in 1982. The 1981 deficit
was $36.0 billion.

Despite a sharp decline in petroleum imports, the value of U.S. imports
increased by 5.1 percent in 1983, from $245.5 billion in 1982 to $258.0
billion (table 1). The increase in imports was caused primarily by the sharp
upturn in the U.S. economy and the strong U.S. dollar. The value of U.S.
imports fell by 7.4 percent in 1982.

The value of U.S. exports fell by 5.8 percent in 1983, from
$208.0 billion in 1982 to $196.0 billion (table 1), the second consecutive
annual decline. The decline in the value of exports was primarily the result
of the strong U.S. dollar, the economic malaise in Europe, and the debt
repayment problems of Latin American countries. The value of U.S. exports
fell by 9.2 percent in 1982. _ *

A number of highly indebted Latin American countries have had great
difficulty in meeting their debt obligations. They have had to take strong
measures to reduce their imports and increase their exports to acquire the
foreign exchange they need to pay the interest on their debt. Because trade
with these countries accounts for about 14 percent of total U.S. trade, the
actions of these countries to increase the size of their trade surpluses has
significantly increased the size of the U.S. trade deficit.

1/ The current account includes both merchandise trade and trade in services.

11



12

Table 1.--U.S. trade and trade balances, by selected

trading partners, 1981-83

(In millions of U.S. dollars)

Item 1981 . 1982 - 1983
: Exports
Industrial : :
countries: : : :
Canada——————————-~ : 39,564 : 33,720 : 38,244
Japan——————————~—— 21,823 : 20,966 : 21,894
EC - : 52,362 : 47,932 44,311
All other--——-———- : 16,570 : 15,215 : 13,613
Total————~—————~ : 130,319 : 117,833 : 118,062
Developing : :
countries: :
Oil-exporting :
countries 1/---: 21,527 22,857 16,899
- Mexicos—smanmriem e 17,788 : 11,817 : 9,081
All other-————===~: 51,127 : 48,720 : 46,456
Total-——~—- —————3 90,442 : 83,394 : 72,436
Nonmarket economy : :
countries: : :
China—-————~==———~ : 3,602 : 2,912 : 2,173
U.S.S. R~~~ : 2,431 : 2,612 : 2,002
All other——-————-- 2,267 : 1,297 : 1,338
Total-———————o—- 8,300 : 6,821 : 5,513
Grand total--———-——-—- 229,061 : 208,048 : 196,011
f Imports
Industrial :
countries: : : :
Canada———————————- : 46,826 : 46,791 : 52,545
Japan-———————————-— 39,904 39,931 : 43,559
EC—- e 43,653 : 44,466 : 45,879
All other————-—--—- __ 13,014 . 12,553 : 12,479
Total—————————uu: 143,397 : 143,741 : 154,462
Developing H :
countries: :
Oil-exporting : : :
countries 1/---: 51,789 : 32,724 ¢ 26,487
Mexico——————————~- : 14,013 : 15,770 : 17,018
All other——---—-—- : 51,663 : 49,253 : 56,688
Total-————~——meme : 117,465 : 97,747 : 99,193
Nonmarket economy : :
countries: : :
China—~—~~~—=meee- 2,062 : 2,502 : 2,476
U.S.S.R————-—nmmme : 376 : 247 : 374
All other--——-———-- H 1,739 : 1,248 : 1,459
Total-—————--=—~ : 4,177 : 3,997 : 124,309
Grand total--——----- 265,039 : 245,485 257,964

See footnotes at end of table.
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trading partners, 1981-83--Continued

(In millions of U.S. dollars)

Item 1981 1982 1983
Trade balance
Industrial
countries: : : :
Canadg—~-—-————=——= : -7,262 : -13,071 : -14,301
Japan—--—————-————~- -18,081 : ~18,965 : -21,665
EC———mm e 8,709 : 3,466 : -1,568
All other-——-————-- 3,556 : 2,662 : 1,134
Total-——————mmm -13,078 : -25,908 : -36,400
Developing :
countries:
Oil-exporting : :
countries 1/-—-: -30,262 : -9,867 : -9,588
Mexico—————m—mmeeu: - 3,775 : -3,953 : -7,937
All other-—----——-- -536 : =533 : =9,232
Total-——-—mme—m— -27,023 : -14,353 : -26,757
Nonmarket economy :
countries: : .
China-———————————=; 1,540 : 410 : -303
U.8.S. R~ 2,055 : 2,365 : 1,628
All other-———————- : 528 : 49 : -121
Total-———-—=——--; 4,123 : 2,824 : 1,204
Grand total----—-——- -35,978 : -37,437 : -61,953

1/ The country groupings used in this table follow the designations employed
in Direction of Trade Statistics, published by the International Monetary Fund

(IMF). Although Mexico is the source of over one-half of the crude petroleum
imported by the United States, it is not included among the countries

designated "oil-exporting countries" by the IMF.

Such countries are Algeria,

Indonesia, Iran, Iraq, Kuwait, Libya, Nigeria, Oman, Qatar, Saudi Arabia,
United Arab Emirates, and Venezuela.

Source: Compiled from International Monetary Fund, Direction of Trade

Statistics.
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The U.S. merchandise trade deficit with Latin American countries rose
from $3.3 billion in 1982 to $13.9 billion in 1983. 1In 1981 the United States
had a trade surplus of $7.5 billion with the Latin American countries.
Increases in the bilateral trade deficits with Brazil, Mexico, and Venezuela

accounted for about 80 percent of the increased U.S. merchandise trade deficit
with Latin American countries in 1983.

The U.S. trade deficit with Japan continued to be the largest bilateral
U.S. trade deficit with any country. The U.S. trade deficit with Japan
reached a record $21.7 billion in 1983, almost double the 1980 deficit of
$12.2 billion. In 1982 the U.S. trade deficit with Japan was $19.0 billion.

The U.S. trade deficit with Canada, the largest U.S. trading partner,
changed little in 1983. The 1983 deficit of $14.3 billion was only slightly
higher than the 1982 deficit of $13.1 billion. 1In 1981, the U.S. deficit with
Canada was only $7.3 billion.

The United States usually has large trade surpluses with the EC. 1In
1983, however, the United States had a trade deficit of $1.6 billion with the
EC. The United States had surpluses of $3.5 billion in 1982 and $8.7 billion
in 1981. Lower U.S. exports were primarily responsible for the decline in the
U.S. trade surplus with the EC. U.S. exports to the EC fell from
$47.9 billion in 1982 to $44.3 billion in 1983.

The U.S. trade deficit with oil-exporting countries continued its decline
in 1983. The deficit, which was $40.3 billion in 1980, is now only
$9.1 billion. 1In 1982 the deficit was $9.9 billion.

The decline in the U.S. trade bslance with oil-exporting countries
occurred despite lower U.S. exports. Because oil-exporting countries have
experienced lower earnings recently, they have sharply curtailed their
imports. As a result, U.S. exports to oil-exporting countries fell from
$22.9 billion in 1982 to $16.9 billion in 1983.

The value of U.S. imports of petroleum and petroleum products fell by
11.9 percent in 1983, from $64.7 billion in 1982 to $57.0 billion. Increased
conservation efforts by the United States and lower 0il prices were primarily
responsible for the fall in the value of o0il imports. In 1981 the value of
U.S. imports of petroleum and petroleum products was $80.3 billion.

-The value of nonpetroleum imports increased by 12.4 percent in 1983, from
$177.7 billion in 1982 to $199.8 billion. Imports of machinery and transport
equipment rose by 17.4 percent in 1983, from $72.4 billion in 1982 to
$85.0 billion. In 1981 the value of nonpetroleum imports was $178.8 billion.

The value of U.S. agricultural exports fell slightly in 1983, from
$37.1 billion in 1982 to $36.5 billion. TIncreases in agricultural production
in the rest of the world combined with reduced U.S. agricultural production to
help limit U.S. agricultural exports. 1In 1981, the value of U.S. agricultural
exports was $43.7 billion.

The value of U.S. nonagricultural exports fell by 6.2 percent in 1983,
from $170.4 billion in 1982 to $159.9 billion. 1In 1981 the value of U.S.
nonagricultural exports was $186.2 billion. '
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CHAPTER I
SELECTED ISSUES IN TRADE AGREEMENTS ACTIVITIES IN 1983

OVERVIEW

Chapter I of this report contains several brief special sections on trade
issues. The topics covered have been selected because they were particularly
important in the year or because they provide background information on an
increasingly important topic for which a summary may be useful to the
recipients of the report. The four special topics highlighted this year
include renewal of the General System of Preferences (GSP), the Caribbean

Basin Initiative (CBI), bilateral investment treaties, and commercial
counterfeiting.

With the expiration of the current GSP program coming up in January 1985,
the Congress will try to deal with the question of renewal in 1984. The
administration made a proposal this year that would change significantly the
concept and operation of the U.S. GSP system . This section compares the
administration proposal with the current GSP system and discusses the issues
of graduation, reciprocity, and bilateralism raised by the proposal.

A law implementing the key trade provisions of the administration's CBI
was passed this year. The provisions of the CBI are reviewed in this section,
and CBI's likely trade and economic effects are discussed.

The Bilateral Investment Treaty (BIT) program, under way since 1979, is
an ambitious effort by the United States to deal with trade-related investment
issues in the absence of near-term prospects for multilateral action in this
area. In the near future, the first of the treaties being negotiated under
this progrem may be submitted to the Congress for ratification. This section
reviews the origin of the BIT program, the model treaty that has been
developed, and the status of the negotiating effort.

Trade in counterfeit products has become increasingly important in recent
years, and efforts to control it are underway on multilateral, bilateral, and
national levels. This section summarizes the dimensions of the problem and
reviews the status of the attempts to conclude trade agreements to bring
counterfeiting under control.

GSP RENEWAL

The Generalized System of Preferences is a program of tariff preferences
granted by the United States to developing countries to assist their economic
development. It is intended to encourage them to diversify and expand their
production and exports. The GSP was established under title V of the Trade
Act of 1974 and was implemented on January 1, 1976. GSP treatment was
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originally extended to about 140 developing countries on approximately 2,700
items out of approximately 7,200 items in the U.S. tariff schedule. The
authority for the program expires on January 3, 1985.

The GSP currently allows approximately 3,000 items from eligible
developing countries to enter the United States duty free. The value of U.S.
imports receiving GSP duty-free treatment grew from $3.0 billion in 1976 to
$10.8 billion in 1983. GSP imports represented 4.2 percent of total U.S.
imports in 1983. Customs duties foregone because of the GSP amounted to
$577.6 million in 1982. 1/

Background

The concept of a generalized system of preferences was first introduced
in the United Nations Conference on Trade and Development (UNCTAD) in 1964.
Developing countries claimed that their ability to grow and develop
economically was being retarded because they were unable to compete on an
equal basis with developed countries in the international trading system. The
developing countries argued that if they were granted tariff preferences, they
could increase their exports, diversify their economies, and thereby decrease
their dependence on foreign aid.

By 1970, agreement was reached in UNCTAD on the GSP. As initially
conceived, the GSP programs were to be (1) temporary, unilateral grants of
tariff preferences by individual developed countries to developing countries;
(2) designed to extend benefits to sectors of developing countries that were
not competitive internationally; and (3) designed to include safeguards to
protect domestic industries in the donor countries that were sensitive to
import competition from articles receiving preferential tariff treatment.

Within these guidelines, each "donor" country was allowed to establish its own
GSP.

In the early 1970's the United States and 19 other developed countries
established GSP programs. 2/ Before the various GSP systems were initiated,
however, the developed countries obtained a waiver of article I of the General
Agreement on Tariffs and Trade (GATT), the most-favored-nation (MFN) clause,

which says that trade between Contracting Parties must be conducted on the
basis of nondiscrimination.

As a result, a 10-year MFN waiver was granted by the GATT in June 1971.
The waiver stated that the GSP systems could be established, but that they
must be "generalized, non-discriminatory and non-reciprocal." The waiver was
replaced in 1979 with an agreement known as the enabling clause. It provides
the legal basis for "special and differential™ treatment for developing

1/ The United States collected a total of $8.7 billion in customs duties in
1982,

2/ Australia, Austria, Cansda, Finland, Japan, New Zealand, Norway, Sweden,
Switzerland, and the EC.
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countries. The agreement, which has no expiration date, requires that
developing countries accept the principle of graduation, under which such
countries lose preferential treatment from developed countries as they become
wealthier or more competitive in the world market.

Other Countries' Programs

The GSP programs of the EC, Japan, and the United States together account
for about 85 percent of global GSP trade. 1In 1980, GSP imports under the EC's
program totaled $9.3 billion, or 2.5 percent of total EC imports; GSP imports
under the Japanese program totaled $4.9 billion, or 3.4 percent of total
Japanese imports.

Although each GSP program covers a different set of countries and a
different set of products, many countries and products are eligible for all
the GSP programs. Changes to the programs are implemented individually and
are not related to each other. All of the programs include safeguards to
protect sensitive domestic industries from imports.

° Many GSP programs treat individual developing countries differently,
depending on their economic situations. Some programs, including the U.S.
program, limit GSP imports of certain products from certain countries if those
countries are already competitive in those products. Some programs provide
the least developed developing countries (LDDC's) with greater benefits than
other developing countries. 1/ The present U.S. program has no special
provisions for the LDDC's.

The U.S. program is the only one that provides for duty-free entry on all
eligible items. Most other programs generally reduce tariffs and accord
duty-free treatment to a few selected products.

Some programs allow a certain quantity of imports to enter the country
duty free. Once the quotas are filled, MFN duties are levied on imports of
the product. The quotas are generally country specific.

In most systems, industrial goods are accorded the most preferential
tariff treatment, and agricultural items are subject to slightly higher
tariffs. Textiles, leather products, petroleum, and steel are generally
considered sensitive in most countries and are excluded from most programs.

All GSP donor countries, except for the United States and Canada, have
renewed their programs through 1990 or beyond. Canada is expected to renew
its program by July 1984.

Present U.S. program

The U.S. GSP program is administered by the United States Trade
Representative (USTR). An interagency committee chaired by the USTR is
responsible for advising the President on the key program igsues: country

eligibility, product coverage, competitive-need exclusions, and discretionary
graduation.

17
1/ The term least developed developing countries and its abbteVIatlon,

LDDC's, is drawn from par. 3.(d)(i) of the U.S. Tariff Schedules.
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Main elements of the present program
Country eligibility

Approximately 140 countries and territories were eligible for the GSP in
1983. Section 502 of the Trade Act of 1974 contains three criteria that the
President should use in deciding whether a country should be eligible for
duty-free treatment of its products under the GSP: (1) level of economic
development of the country; (2) whether other developed countries extend
preferential tariff treatment to the country; and (3) the extent to which the

country has assured the United States that it will provide equitable and
reasonable access for U.S. exports to its markets.

Most developing countries have been designated as eligible for the GSP.
Countries may be excluded from the program for a variety of reasons.
Communist countries.are excluded unless they are members of the GATT and the
International Monetary Fund (IMF) and they fulfill certain other conditions.
Members of the Organization of Petroleum Exporting Countries (OPEC) are
excluded unless they signed a bilateral trade agreement with the United States
before January 3, 1980. Also excluded are countries that do not adequately
compensate U.S. parties when U.S. property is nationalized and countries that
do not help prevent international narcotics trade. The President reviews the
list of eligible countries annually. The last change in the list of countries

eligible for the GSP was in May 1980, when Afghanistan was removed from the
list because of the Soviet invasion.

Product coverage

Approximately 3,000 products, mostly manufactured and semimanufactured

goods, are eligible for the GSP. The Trade Act of 1974 excludes certain
import-sensitive products from the GSP:

(1) textile and apparel articles that are subject to
textile agreements;

(2) watches;

(3) import-sensitive electronic articles;

(4) import-sensitive steel articles;

(5) import-sensitive semimanufactured and manufactured
glass products;

(6) certain footwear items; and

(7) any other articles that the President determines to be

import sensitive.

Every year, a GSP product review is conducted by the Executive Branch in
which producers, workers, importers, and foreign governments can submit
petitions to add or remove products from the GSP. Approximately 300 items
have been added to the GSP since its inception as a result of these petitions;
31 products have been removed. The President, with the advice of the U.S.
International Trade Commission, decides which petitions to accept. Two
principal factors are considered in the product review: (1) the probable
economic effect that GSP treatment for an article would have on U.S. producers

of competing articles; and (2) the probable economic effect that GSP treatment
would have on the beneficiary countries that export the article.

18-
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Competitive-need limits

The Trade Act of 1974 contains competitive-need limits that are designed
both to protect U.S. industries and to insure that the benefits of the program
are received by countries that truly are deserving. The competitive-need
rules state that if, in any calendar year, imports of an eligible product from
an eligible country either (1) exceed a given dollar amount ($53.3 million in
1983) 1/ or (2) account for more than 50 percent of total U.S. imports of that
product for that year, then imports of that product from that country cannot
receive duty-free treatment under the GSP in the following GSP year. 2/ A
country may be redesignated for GSP treatment in an excluded product if
imports of that product from that country fall below the competitive-need
limits in a subsequent year.

In 1983, 39.9 percent of the value of otherwise eligible products from
beneficiary countries was denied GSP treatment because of these limits. The
value of trade excluded from GSP treatment because of the competitive-need
limits was $7.1 billion in 1983.

As originally enacted, the Trade Agreements Act of 1979 allowed the
President to waive the competitive-need limits on any imported article if the

value of total imports of the article into the United States amounted to less
than $1 million a year. 3/ As a result of this de minimis waiver, imports of
206 products, valued at $47 million, were exempted from the competitive-need
limits in 1983.

Discretionary graduation

The President may use his discretionary authority to graduate a country
out of duty-free status, on a product-by-product basis, if he believes that
the country's exports of that product to the United States do not need
duty-free status to be competitive. Exclusions due to discretionary
graduation are over and above the statutory competitive-need limits. The
policy of discretionary graduation was outlined in the President's 1980 Report
to the Congress on the First Five Years' Operation of the U.S. Generalized
System of Preferences (GSP) and was begun in March 1981. The policy was
intended to expand the benefits of the program for the LDDC's by selectively
limiting GSP duty-free imports from seven advanced developing countries:
Brazil, Hong Kong, Israel, the Republic of Korea (Korea), Mexico, Singapore,
and Taiwan. 4/ The value of trade excluded from the GSP because of
graduation, on the basis of the previous year's trade, was $443 million in
1981, $651 million in 1982, and $900 million in 1983.

1/ The competitive need limit is adjusted annually to reflect changes in the
nominal U.S. gross national product.

2/ The GSP year begins 90 days after the close of the calendar year.

3/ The $1 million figure was established in 1979 and is adjusted annually to
reflect changes in the nominal U.S. GNP. 1In 1983 the de minimis value was
$1.3 million.

4/ These seven countries together accounted for 73.9 percent of the trade
that came in under the GSP in 1983 and for about 74 percent of the duties
foregone because of the GSP in 1982.
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Criticisms of the present progran

The present GSP system has been criticized by some for allowing most of
the benefits of the program to go to the more advanced developing countries.
Many critics believe that the advanced developing countries do not need the
GSP for their products to be competitive in the United States and argue that
these countries should be removed entirely from the program. Removing the
advanced developing countries from the program would presumably allow the
lesser developed countries to enjoy greater benefits. Much of the discussion

on the renewal of the GSP deals with how to treat the advanced developing
countries and the LDDC's.

Many U.S. labor groups object to the GSP, claiming that the program
damages U.S. interests. Some trade associations have endorsed the general
idea of the GSP but have argued that much greater care should be taken to
insure that U.S. industries are not hurt by the program.

Administration's Proposal for GSP Extension

Before the administration's proposal was drafted, the interagency Trade
Policy Staff Committee sponsored public hearings in New York, San Francisco,
and Washington, D.C. More than 80 witnesses presented testimony concerning
the extension of the GSP, and over 100 other interested parties supplied
written comments.

On August 1, 1983, Senator Danforth (R.--Mo.) introduced the
administration's proposal to amend and extend the U.S. GSP system. On
August 4, 1983, Ambassador Brock, the United States Trade Representative,
presented testimony on the bill before the International Trade Subcommittee of
the Senate Finance Committee. A second day of hearings was held on

January 27, 1984, in which Commission Chairman Eckes and several
private-sector witnesses testified.

As of February 15, 1984, the administration's proposal had not yet been
introduced in the House of Representatives. Nonetheless, the Trade

Subcommittee of the Ways and Means Committee held hearings on the
Administration's proposal on August 3, 1983, and on February 8 and 9, 1984.

Several administration witnesses testified along with various private-sector
representatives.

The administration's proposal, called the Generalized System of
Preferences Renewal Act of 1983, would extend the U.S. GSP for 10 years. It
would change the program to take greater account of both the level of economic
development of a beneficiary country and the degree to which that country's
markets are open to U.S. exports. The administration's proposal would
substantially expand the President's discretionary powers to decide which
products from which countries would be eligible for GSP treatment.
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Broadly speaking, the administration argued that the program should be
extended for five main reasons:

(1) to continue to promote the economic development of
developing countries through trade rather than
through aid;

(2) to provide greater access for U.S. exports in the
markets of developing countries;

(3) to help integrate developing countries into the
international trading system;

(4) to assist developing countries in generating
sufficient foreign exchange to meet their
international debt obligations; and

(5) to maintain the program's role as an important
element of U.S. foreign policy towards developing
countries.

Under the administration's proposal, the President would decide which
products from which countries would be eligible for GSP treatment by examining
the same set of factors that he looks at under the present system. 1/ The
proposal would give greater weight than the current system to the level of
economic development of a beneficiary country and to the degree of market
access that country gives to U.S. exports.

Change in competitive-need rules

The administration's proposal calls for a three-tier competitive-need
system to be established, i.e., different rules would apply to advanced,
midlevel, and least developed beneficiary countries. Advanced beneficiaries
would be subject to more restrictive competitive-need limits than under the
current program: duty-free treatment on a product would be withdrawn if the
country supplied 25 percent of the value of total U.S. imports of the product
or 25 million dollars' worth of imports of the product in a year. 2/ Midlevel
beneficiaries would be subject to the current limits: 50 percent of the value
of total U.S. imports in a particular product, or $53.3 million of imports in

1/ In determining if a country's product should be eligible for GSP
treatment or if discretionary graduation should be used, the President
considers a number of factors, including the country's competitiveness in the
product; the country's level of development; the degree to which the country's
markets are accessible to U.S. exports; the extent to which other major
developed countries have extended preferential treatment to the country; and
the overall economic interests of the United States, including the sensitivity
of U.S. producers and workers to imports.

The policy of discretionary graduation is not specifically addressed in
the Trade Act of 1974. The administration’'s proposal would explicitly give
the President the power of discretionary graduation.

2/ The $25 million limit would be adjusted annually to reflect chhlinges in

the nominal U.S. gross national product, using calendar year 1983 as the base
period.
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the product in a year. LDDC's would not be subject to any competitive-need
limits. 1/ The President would designate the LDDC's and would review the
designations periodically thereafter.

It is anticipated that the program's top seven beneficiaries (Taiwan,
Korea, Hong Kong, Mexico, Brazil, Singapore, and Israel) would be designated
as advanced beneficiaries and that the 26 countries identified in general
headnote 3(d) of the Tariff Schedules of the United States (TSUS) as LDDC's
would be designated as least developed. 2/ All other countries would be
designated as midlevel. The President would have the authority to reclassify
a beneficiary or to remove it as a beneficiary at any time during the program.

Within 2 years after the proposal is enacted into law, the President
would conduct a general review of eligible products to determine which
countries already had a sufficient degree of competitiveness relative to other
beneficiary developing countries. These countries would then be subject to
the tighter competitive-need limits.

Reciprocity

Before the new competitive-need limits would take effect under the
proposed system, advanced and midlevel beneficiary countries would be allowed
to negotiate to have the limits waived on a product-by-product basis. Through
bilateral discussions, the United States would seek to eliminate or reduce the
beneficiary country's barriers to trade in goods and services and
trade-related investment practices on a nondiscriminatory basis. 1In addition
to tariffs and traditional nontariff barriers such as quotas, the discussions
would include other trade-distorting practices such as investment performance
requirements and violation of intellectual property rights. 1In short, the
administration's proposal would allow the President to try to gain reciprocal
trade advantages from developing countries.

The President would consider the results of these discussions in
determining whether to waive the competitive-need limits for advanced and
midlevel beneficiaries. Before any competitive-need limits are waived, the
probable economic effects on U.S. producers and workers would also be analyzed.

Even though the administration proposal would apply different rules to
the three classes of beneficiaries, the administration does not believe it

violates any GATT rules. The administration argues that its proposal conforms

1/ Under the current GSP system, the only ways in which the President can
waive the competitive-need limits for a country are (1) using the de minimis
provision or (2) if the beneficiary country meets the following three
criteria: (a) the country has had a historical preferential trade
relationship with the United States; (b) the United States and the country
have a treaty or trade agreement in force covering economic relations between
them; and (c) the country does not discriminate against, or impose
unjustifiable or unreasonable barriers to, U.S. commerce. This waiver has
never been exercised.

The administration's proposal keeps these waivers in the GSP system, as

well as providing for the more favorable treatment for the LDDC's described
above.

2/ The United Nations recognizes 10 additional countries as least

developed. Some of these countries might also be designated as least
developed in the U.S. GSP system.
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to the terms of the MFN waiver and waiver extension because it is
nondiscriminatory and nonreciprocal. The proposal is nondiscriminatory
because it requires the President to apply the same criteria to all GSP
eligible products, except the products of the LDDC's, in deciding which
products should be subject to lower competitive-need limits. The exemption of
the LDDC's from competitive-need limits is consistent with the terms of the
GATT waiver extension, which suthorizes special preferential treatment to
foster the trade and economic development of such countries. The
administration argues that its proposal is nonreciprocal because it does not
require beneficiaries to provide concessions in exchange for GSP benefits and,
instead, merely places greater emphasis on market access as one of several
factors that the President is to consider when deciding whether a product is
highly competitive.

Implementation procedure

After the proposal is enacted, the administration would conduct the
various activities required to implement the new system. During this
transition period, the GSP. program would operate along essentially the same
lines it does now. It is expected to take about 4 years to implement the new
system fully.

During the transition period, the President would propose the
implementing regulations and would designate the three beneficiary groups, and
the private sector would be asked to comment on the value of possible
concessions from beneficiary countries. Interested parties would be invited
to identify those trade barriers that, if reduced or eliminated, would most
benefit U.S. interests. The United States would seek concessions to be
applied on only a nondiscriminatory basis to products of all countries, and
not just to U.S. products.

Bilateral discussions would then be held with interested advanced and
midlevel beneficiaries. Beneficiaries would be expected to identify those
eligible products on which they would like to have competitive-need limits
waived. The United States would then determine what concessions it would
require to waive the competitive-need limits. 1/

The United States would attempt to avoid waiving the competitive-need
limits on a product for one beneficiary without waiving the limits for all
beneficiaries. Thus, if one beneficiary seeks to waive the competitive-need
limits on a particular product, the United States would attempt to obtain
concessions not only from that beneficiary, but also from any other
beneficiary that might benefit if the limits on that product were waived.
This approach, if successful, would help avoid any claim that certain
beneficiaries were being discriminated against.

On the basis of these bilateral discussions, a list of GSP products for
which competitive-need limits might be waived would be established. Advice
would be sought from the Commission and from interested parties on the
probable economic effects on U.S. industries and workers of the proposed
competitive- need waivers.

1/ The administration would take into account that Singapore and Hong Kong

have very few import restrictions to eliminate, provided that these tduntries
vow to maintain their free- -trade philosophy.
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Once the advice is provided, a second round of discussions would be held
with advanced beneficiaries and interested midlevel beneficiaries. Final
agreements would be sought on what competitive-need limits would be waived and
what trade barriers would be reduced. Beneficiaries that liberalize their

trade would be expected to maintain any concessions for the duration of the
U.S. GSP program.

Senator Heinz's Amendment

On Jenuary 25, 1984, Senator Heinz (R.-Pa.) proposed an amendment to the
administration's proposal. The Heinz amendment bases eligibility for the GSP
primarily on per capita GNP levels. In addition, the Heinz amendment would
delete the never-used section of the Trade Act of 1974 that allows the
President to waive the competitive-need limits in certain circumstances. The
Heinz amendment would also change the administration's proposal in that the
competitive-need limits for LDDC's would not be waived, and the President
would not be allowed to waive the competitive-need limits for advanced and
midlevel developing countries that have agreed to reduce their trade barriers.

The Heinz amendment includes a list of 49 countries that would
automatically be eligible for GSP benefits. Most of these countries, shown
below, have a per capita GNP of less than $680:

Bangladesh Guinea-Bissau Philippines
Benin Haiti Rwanda
Bolivia Honduras Senegal
Burma Indis Sierra Leone
Burundi Indonesia Somalia
Cameroon Kenya Sri Lanka
Central African Lesotho Sudan
Republic Liberia Tanzania
Chad Madagascar Thailand
Congo, People's Malawi Togo
Republic Mali Uganda
Egypt Mauritania Upper Volta
El Salvador Mozambique Yemen Arab Republic
Ethiopia Nepal Yemen, People's
Democratic Republic
Gambia Nicaragua Zaire
Ghana Niger Zambia
Guinea Pakistan Zimbabwe

Although these countries would be eligible by statute for the GSP, the
President would be able to remove them from the program on the basis of the

criteria set forth in section 502(b)(1-7) of the Trade Act of 1974. 1/

1/ Sec. 502(b)(1-7) of the Trade Act of 1974 gives several specific
conditions under which a country automatically becomes ineligible for the GSP.
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Any other developing country could become eligible for the U.S. GSP
system under the Heinz amendment only if it had already signed the GATT
subsidies code (or entered into an equivalent agreement with the United
States) 1/ or if it signed a congressionally approved agreement with the
United States that eliminates nontariff barriers to investments and to trade
in goods and services. The President would have to notify Congress of his
intent to make a country eligible for the GSP under the provision, along with
his reasons for making the decision. The President could terminate any
designation by giving a 60 days' notice to Congress and the country whose
eligibility is to be terminated.

The Trade Act of 1974 does not explicitly list which countries are
eligible for GSP; it lists only countries that are ineligible. The Heinz
amendment would add 13 countries to the ineligible list. It would remove
Poland and the Republic of South Africa from the ineligible list of the 1974
act. Most of the countries on the list, shown below, have a per capita GNP of
more than $4,000:

Andorra Qatar

Bahrain San Marino

Bermuda Saudi Arabia

Brunei Spain

Kuwait United Arab Emirates
Liechtenstein

Vatican City

Libya

The Heinz amendment would add footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel to the list of import-sensitive
products that are excluded from the GSP. These goods are also excluded from
the Caribbean Basin Initiative, legislation passed in 1983.

Related Issues

In addition to the renewal of the GSP system, Congress is considering two
other tariff-reducing measures--the establishment of a free-trade area with
Israel and the establishment of a free-trade area with members of the
Association of Southeast Asian Nations. 2/

If a GSP renewal bill is passed in 1984, it may be tied to one or both of
these other tariff-related measures and would probably incorporate aspects of
both the Administration's proposal and the Heinz amendment.

CARIBBEAN BASIN INITIATIVE

The Caribbean Basin Economic Recovery Act became law in August 1983. The
background of the act, various provisions of the act, and its expected effects
are discussed below. Although some products were excluded, the act extends
duty-free treatment to most imports from designated beneficiary countries into
the United States. By the end of 1983, 20 of the 27 eligible countries had
been designated beneficiary countries by the President.

1/ The subsidies code is a GATT agreement that establishes the rules by
which countries can take countervailing action against subsidized imports.
2/ Indonesia, Malaysia, the Philippines, Singapore, and Thailand.
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Background

The impetus for the Caribbean Basin Economic Recovery Act (CBERA) came in
1981 when the Reagan administration began to formulate a comprehensive
economic package to develop the Caribbesn Basin area. The administration's
approach was first presented in the administration's "White Paper" on U.S.
trade policy given to Congress by Ambassador Brock in July 1981. The approach
was formalized in the Caribbean Basin Initiative (CBI), an economic recovery
program for the Caribbean Basin announced by President Reagan on February 24,
1982, in an address to the Organization of American States.

The CBI is part of a multilateral effort by the Governments of Canada,
Colombia, Mexico, and Venezuela to respond to the economic and social problems
in the Caribbean Basin. As part of this effort, Canada has expanded its
foreign assistance to the region. Colombia has begun a technical assistance
program and has announced plans for greater financial aid and more
concessionary trade policies. Mexico and Venezuela have established a "joint
0oil facility"” to provide low-interest loans to Caribbean Basin countries; they
are raising the funds for the facility through their sales of o0il products to
the region. Through the CBI, the United States is offering duty-free access
to the U.S. market to provide eligible Caribbean Basin countries with
potentially larger exports in traditional export items as well as expanding
exports into nontraditional products.

The CBI is designed to foster economic development in the Caribbean Basin
primarily through economic stimulus to the private sector. To promote

private-sector development, the administration's proposal originally contained
three basic mechanisms: a free-trade arrangement (FTA), investment
incentives, and expanded economic assistance. Under the FTA, designated
beneficiary countries in the Caribbean Basin would receive duty-free treatment
on their exports (with some notable exceptions) to the United States for 12
years. Investment incentives were to come from tax proposals and bilateral
investment treaties. Expanded economic assistance to several of the Caribbean

countries was proposed from supplemental Economic Support Funds under the
Foreign Assistance Act.

The President first submitted the CBI to Congress on March 17, 1982. The
House passed a modified version of the President's proposal, but the Senate
did not act cn either version in 1982. The President resubmitted the
House- passed version of the bill on February 23, 1983, and after being further
modified, the CBERA was passed in July and signed into law in August 1983. 1In
its final form, the CBERA contained the free-trade arrangement but did not
include the investment incentives; the supplemental financial assistance
received sepavale congressional approval.

The Caribbean Basin Economic Recovery Act

The centerpiece of the CBERA is a one-way free-trade area that provides
duty- free access to the U.S. market for 12 years. Under the CBERA, the
President may proclaim duty-free treatment for all eligible articles from any
designated beneficiary country. Articles that are not eligible for duty-free
treatment are textile and apparel articles subject to textile agreements of

the multifiber agreement, certain leather products, footwear, canned tuna,zgnd
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petroleum and petroleum products. 1/ To protect domestic price-support
programs, imports of sugars, sirups, and molasses will receive duty-free
treatment, but only to the quota limits currently in effect. 2/ To qualify
for duty-free treatment for sugar, beef, and veal products, an eligible
country must present the United States with an acceptable plan for food
production that insures adequate food and nutrition levels for the country's
domestic needs. Finally, watches and watch parts are not eligible if they
contain any material that originated in a Communist country.

A product will be eligible for duty-free treatment if it meets certain
rules-of-origin requirements. Under these requirements, the product must be
imported directly from a beneficiary country into the customs territory of the
United States and the value added by the beneficiary country, or by any two or
more beneficiary countries (including Puerto Rico and the U.S. Virgin Islands)
must equal or exceed 35 percent of the product's customs value at the time of
entry. 3/ 1In addition, products that include foreign components must be
substantially transformed, not simply repackaged or diluted, within the
beneficiary country to produce a new and different article of commerce.

Under the CBERA, only 27 countries are eligible for duty-free access to
the U.S. market. 4/ To be designated as a beneficiary country, each of these
eligible countries must satisfy seven mandatory criteria, some of which may be

1/ A list of excluded textile products by TSUS numbers is contained in
Correlation: Textile and Apparel Categories with Tariff Schedules of the
United States Annotated, U.S. Department of Commerce, Revised Jan. 1984,

PP. 118-124. Certain leather products excluded are certain leather, rubber,
and plastic gloves, TSUS items 705.35 and 705.85-86; luggage, handbags, and
flat goods, TSUS items 706.05-706.16, 706.21-706.32, 706.34, 706.36, 706.38,
706.41, 706.43, 706.55, and 706.62; certain leather wearing apparel, TSUS
items 791.76. Footwear excluded are TSUS items 700.05-700.27, 700.29-700.53,
700.56-700.89, and 700.91-700.95. Canned tuna excluded are TSUS items 112.30,
112.34, and 112.90. Petroleum and petroleum products excluded are in pt. 10,
of Schedule 4, of the TSUS.

2/ Caribbean countries not receiving duty-free treatment on sugar products
under the U.S. GSP in 1983--the Dominican Republic and Barbados--will be
subject to absolute quotas free of duty. The remaining countries will receive
the same duty-free treatment for sugar exports to the United States that they
currently receive under the GSP. 1If the Secretary of Agriculture recommends a
change in quotas to protect the domestic price-support program for sugar, the
President may change the quotas on sugar for countries that are not eligible
for the GSP and may suspend the duty-free treatment for the remaining
countries.

3/ U.S.-made components may constitute 15 percent of the 35-percent
value-added requirement.

4/ The list of eligible beneficiary countries and territories includes:
Anguilla, Antigua and Barbuda, the Bahamas, Barbados, Belize, Costa Rica,
Dominica, Dominican Republic, El1 Salvador, Grenada, Guatemala, Guyana, Haiti,
Honduras, Jamaica, Nicaragua, Panama, Saint Lucia, Saint Vincent and the
Grenadines, Suriname, Trinidad and Tobago, Cayman Islands, Montserrat,

Netherlands Antilles, Saint Christopher-Nevis, Turks and Caicos Island, and
the British Virgin Islands.

27



28

waived by the President on national economic and security grounds. 1/ 1In
addition, the President is required to take into account 11 discretionary
criteria when designating a beneficiary country. 2/ As of December 31, 1983,

only seven eligible countries had not been designated as beneficiary countries
with duty-free access to the U.S. market. 3/

Under title B of the act, convention expenses incurred in certain of the
designated beneficiary countries are allowed as business expenses for income
tax purposes. Countries must qualify for this portion of the act by entering
into an agreement with the United States to exchange tax information. These

countries must also not discriminate against U.S. convention sites in their
tax laws.

Safeguard procedures under the CBERA for domestic industries will be the
same as those currently available under title II of the Trade Act of 1974.
Domestic industries--including those in Puerto Rico, the U.S. Virgin Islands,
and other U.S. insular possessions--may petition the U.S. International Trade
Commission for import relief from serious injury or threat of serious injury

1/ Under the mandatory criteria the President may not designate a country if
it: (1) is a Communist country; (2) fails to meet certain criteria regarding
expropriation of U.S. property; (3) fails to recognize arbitral awards to U.S.
citizens; (4) provides preferential treatment to the products of another
developed country which adversely affects trade with the United States;

(5) engages in the broadcast of U.S.-copyrighted material without the consent
of the owner; (6) does not take adequate steps to cooperate with the United
States to prevent narcotic drugs from entering the United States; or (7) has
not entered into an extradition treaty with the United States. The President
is authorized to waive criteria 1, 2, 3, and 5 for national economic and
security reasons.

2/ The 11 discretionary criteria are as follows: (1) an expressed desire by
the country to be designated; (2) the economic conditions in the country
(3) the extent to which the country is prepared to provide equitable and
reasonable access to its markets and basic commodity resources; (4) the degree
to which the country follows the accepted rules of international trade;

(5) the degree to which such country uses export subsidies or imposes export
performance requirements and local content requirements which distort
international trade; (6) the degree to which the trade policies of the country
as related to other CBI beneficiaries are contributing to revitalization of
the region; (7) the degree to which a country is undertaking self-help
measures to promote its own economic development; (8) the degree to which
workers in such country are afforded reasonable workplace conditions and enjoy
the right to organize and bargain collectively; (9) the extent to which such
country protects the intellectual property rights, including patents and
trademarks, of foreign nationals; (10) the extent to which such country
prohibits its nationals from engaging in the broadcast of copyrighted material
belonging to U.S. copyright owners without their express consent; and (11) the
extent to which such country is prepared to cooperate with the United States
in administering the provisions of the CBERA.

3/ Those countries not yet designated by the President are Anguilla, the
Bahamas, Guyana, Nicaragua, Suriname, Cayman Islands, and Turks and Caicos
Islands. :
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that is caused by imports from the Caribbean Basin. 1/ For perishable
products, the President is, however, authorized to restore MFN duty levels
immediately pending completion of the Commission investigation provided that
the Secretary of Agriculture recommends immediate relief. If the Commission
recommends import relief, the President may withdraw duty-free treatment for
imports from all sources or impose duties on imports from beneficiary
countries that differ from duties imposed on nonbeneficiary countries. Other
provisions of the CBERA require the Commission to prepare annual reports that
assess the economic effect of the duty-free treatment 2/ and the Secretary of
Labor to prepare annual reports that review the effect of the act on U.S.
labor.

In addition to safeguards, the CBERA provides measures that benefit U.S.
insular possessions in general and Puerto Rico and the U.S. Virgin Islands in
particular. All products that enter the mainland from U.S. insular
possessions will receive treatment as favorable as products from designated
beneficiary countries. Further, the maximum amount of foreign content that is
permitted for duty-free treatment of products from U.S. insular possessions is
increased from 50 to 70 percent. Under title B of the act, excise taxes
collected on all rum imports into the United States will be transferred to the
treasuries of Puerto Rico and the U.S. Virgin Islands. Prior to the CBERA,
only excise taxes on rum produced in Puerto Rico and the U.S. Virgin Islands
were transferred to these treasuries. 3/

Total Trade Affected by the CBI

Data presented in tables 2 through 5 show, for recent years, the levels
of imports from the Caribbean Basin, the portion of trade that was dutiable
under MFN (TSUS items 806.30 and 807.00), 4/ the duties collected, and the
portion of trade that was duty-free under MFN or GSP provisions. Imports
totalled $9 billion in 1983. Approximately 69 percent, or $6 billion, of
total imports were dutiable; duties collected on these products were
$159 million. 5/

1/ Currently, industries in only the 50 States may petition for relief.

2/ The first of the annual ITC reports is due in 1986.

3/ For purposes of this subsection of the CBERA, rum means any article
classified under TSUS items 169.13 and 169.14.

4/ Articles imported in TSUS items 806.30 and 807.00 are imports of products
composed partly of articles that have been manufactured, or subjected to a
process of manufacture, in the United States. Duties that are paid on imports
under items 806.30 and 807.00 are assessed only on the value of any processing
and the cost of materials used, labor, overhead, depreciation, other general
expenses, a normal profit, and export-packing expenses that took place or were
incurred in the foreign country.

3/ The total duties collected may be overstated, because duties on TSUS
items 806.30 and 807.00 reflect the full value of items entered under these
provisions, not the dutiable value. However, the total duties collected may
be understated, because duties on sugar have not been included.
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Table 2.--Leading items in U.S. imports for consumption from
Caribbean Basin countries, 1981, 1982, and 1983

(In thousands of dollars; customs value)

TSUS . s
_item No.: Description 1981 1982 . 1983
475.05 : Crude petroleum, 25 degs . . .----: 2,500,331 : 2,038,597 : 2,190,510
475.10 : Crude petroleum, 25 degs . . .----: 2,162,882 : 1,708,998 : 1,861,888
160.10 : Coffee, crude, roasted or ground--: 427,031 : 501,298 : 520,503
475.35 : Napthas--————~—————— e : 488,816 : 342,295 : 480,874
155.20 : Sugars, sirups, and molasses,-——-- : 669,798 : 280,706 : 436,963
475.25 : Motor fuel---—-—cmmmemn ———————— : 612,810 : 476,234 : 400,749
146.40 : Bansnas, fresh-—--——————-cemeeeo : 354,932 : 349,601 : 381,966
114.45 : Shellfish other than clams, . . .-: 202,721 : 216,883 : 213,521
800.00 : U.S. goods returned-——--———--mmuo— : 143,413 : 146,584 : 190,478
687.74 : Monolithic integrated circuits----: - 98,960 : 159,101
417.12 : Aluminum hydroxide and oxide----—- : 227,279 : 77,038 : 147,198
106.10 : Beef and veal, fresh, chilled,----: 176,844 : 149,960 : 132,850
605.20 : Gold or silver bullion/ore-—----—- : 116,423 : 63,710 : 124,800
601.06 : Bauxite--—~——-—-mmr mmm : 262,037 : 227,866 : 114,231
685.90 : Electrical switches--——-—-—---cuow : 29,461 : 39,754 : 79,357
376.24 : Lace or net body-support garments-: 57,240 : 56,926 : 68,503
480.65 : Nitrogenous fertilizers--———-———=mn: 46,551 : 43,739 : 66,571
156.10 : Cocoa beans-—-——-—-—emm o e : 54,227 : 56,617 : 54,822
412.22 : Analgesics, antipyretics, . . .—---: 27,919 : 34,814 : 51,036
521.11 : Asphaltum, bitumen and limestone--: 59,582 : 22,656 : 50,947
383.90 : Other WGI wearing apparel, . . .-—-: - 23,750 : 39,082
734.56 : Baseball equipment and parts,————- : 38,341 : 41,858 : 39,034
475.30 : Kerosene derived from petroleum---: - 3,448 : 36,034
170.70 : Cigars each valued 23 cents . . .-: 12,945 : 29,910 : 35,058
685.8C : Electrical capacitors--—---~————-—- : 29,069 : 31,435 : 33,575
376.28 : Body-supporting garments . . .~-—-: 33,955 : 33,382 : 31,716
155.40 : Beet or can molasses, . . .------- : 50,289 : 24,552 : 31,108
170.80 : Tobacco, manufactured or . . .—----: 18,087 : 9,919 : 30,335
606.20 : Ferronickel---~—noommmmmmm e : 60,471 : - 29,730
791.27 : Lesther, other than patent . . .--: 14,251 : 12,975 : 27,433
Total-—--—-—--mc oo ;. 8,877,706 @ 7,144,466 : 8,059,974
Total, all items imported : :
from Caribbean Basin--------: 9,898,939 : 8,007,561 : 9,005,965
" "Source: Compiled from official statistics of the U.S. Department of Commerce.
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Table 3.--U.S. imports from individual Caribbean Basin countries, 1983

(In thousand of dollars, customs value)

.

Rank : Country of territory : Imports
1 : Netherlands Antilles———-—-———m—mmmmomm o : $2,274,510
2 : Bahamas—————————— e : 1,676,394
3 : Trinidad and Tobago-———-——————————mrmmm e : 1,317,534
4 : Dominican Republic—-- e e e : 806,520
5 : Costa Rica————-—-mmmom e : 386,520
6 : Guatemala-—————————— : 374,692
7 : HOnduUraS—————— == e e e s : 364,742
8 : El Salvador——————— e e e : 358,898
9 : Haiti--——-eerr———————————————— : 337,483
10 : Panama—-—-- e e e e : 336,086
11 : Jamaica--——————— e : 262,360
12 : Barbados—-——-----—- - - —-— 202,047
13 : Nicaragua-——————————— = : 99,013
14 : Guyana---- e ——— e e : 67,332
15 : Surineme-—————————-mmmmeeu - ] 63,147
16 : Belize--———————m e e : 27,315
17 : St. Christopher-Nevis-Anguilla l/-—-———-————— : 18,758
18 : Antigua————————mm : 8,809
19 : Cayman Islands—-———-— oo e : 8,607
20 : St. Lucia——--——-mmmmm : 4,700
21 : St. Vincent-—-------mmme : 4,276
22 : Turks and Caicos Islands--——--—-—omvcmmommme : 3,965
23 : Montserrat--———-—————mmm e e e : 924
24 : British Virgin Islands--—-————r-ommmmmmm - : 880
25 : Dominica-——-——mmm e : 242
26 : Grenada---—-— o e e - : 211

: Total- o e e : $9,005,965

1/ A separate breakdown of data on Anguilla, which constitutes the 27th Caribbean
Basin country, is not available.

Source: Compiled from official statistics of the U.S. Department of Commerce.
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Textiles are excluded from the CBI if they are subject to the multifiber
arrangement (MFA). The data on textile imports in the tables 2 to 5 refer to
products classified under schedule 3 of the TSUS. These data approximate data
for imports subject to MFA, but the MFA excludes some schedule 3 items and
includes some schedule 7 items. 1In 1983, textile imports from the Caribbean
Basin were approximately 4.5 percent of total imports from the region and 6.4
percent of total dutiable imports. Approximately 90 percent of all dutiable
textile imports were brought in under items 806.30 and 807.00. Over

63 percent of total duties collected in 1983 were collected on imports of
textile products.

Petroleum and petroleum products have also been excluded from duty-free
treatment. 1In 1983, over 80 percent of total dutiable imports, $5 billion,
were of petroleum products, on which $17.5 million in duties were collected.

The majority of these imports were from the Netherlands Antilles, the Bahamas,
and Trinidad and Tobago.

The remaining products excluded from duty-free treatment--certain leather
products, footwear, and canned tuna--constitute a much smaller portion of U.S.
trade with the Caribbean Basin. 1In 1983, these imports combined were less
than 1 percent of total imports or of total dutiable imports from the
Caribbean Basin. 1/ Both leather products and footwear products received
item 807.00 treatment in 1983; 39 percent of the dutiable value of these
products received item 807.00 treatment. Approximately 2.5 percent of the
duties collected in 1983 were on imports of certain leather products,
footwear, and canned tuna that have been excluded from the CBI.

Once the value of items excluded from the CBI--textile, petroleum,
certain leather products, certain footwear products, and canned tuna--are
accounted for, the values of the remaining products imported from the
Caribhean Basin totaled $3.6 billion in 1983 (table 6). Thus, out of total
imports of $9 billion from the Caribbean Basin, only 40 percent will be
affected by the free-trade arrangement. Most of these affected imports are
classified under items 806.30 and 807.00.

Over 2.7 billion dollars' worth, or 75 percent, of imports other than -
textiles, petroleum, certain leather products, certain footwear products, and
canned tuna were duty free in 1983. Approximately 22 percent of these
duty- free imports came under GSP provisions. ‘

Specific Industries Affected

The i1undusiries most likely to be immediately affected by the CBI are
those that manufacture products already imported in significant quantities
from the Caribbean Basin and eligible for duty-free treatment. Table 6
presents data, by TSUS items, for leading imports from the Caribbean Basin in
1983 that are eligible for duty-free treatment under the CBL. This table
excludes textiles, petroleum products, leather products, footwear, and canned
tuna, which are ineligible for duty-free treatment under the CBI, and those
products already receiving duty-free treatment.

1/ The individual product shares were leather products, 0.2 percent of total
imports and 0.3 percent of dutiable imports; footwear, 0.2 percent of total
imports and 0.2 percent of dutiable imports; and canned tuna, less than 34
0.1 percent of total imports and dutiable imports.
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Table 6.--Leading items in U.S. imports for consumption from Caribbean Basin
Countries that are eligible for duty-free treatment, 1981-83

(In thousands. of dollars; customs value)

TSUS : : : :

Item No. : Description 2 1981 : 1982 : 1983
155.20 : Sugars, sirups, and molasses . : 669,798 : 280,706 : 436,963
687.74 : Monolithic integrated circuits—-—--- : -2 98,960 : 159,101
106.10 : Beef and veal, fresh, chilled,-----: 176,844 : 149,960 : 132,850
685.90 : Electrical switches-—-- —mmmiomme ey 29,461 : 39,754 : 79,357
412.22 : Analgesics, antipyretics, . . .---: 27,919 : 34,814 : 51,036
734.56 : Baseball equipment and parts,—--.---: 38,341 : 41,858 : 39,034
170.70 : Cigars each valued 23 cents . . .-: 12,945 29,910 : 35,058
685.80 : Electrical capacitors———--meman : 29,069 : 31,435 : 33,575
155.40 : Beet or cane molasses . . .=----eeem=t 50,289 : 24,552 : 31,108
170.80 : Tobacco, manufactured or not . . .: 18,087 : 9,919 : 30,335
606.20 : Ferronickel-—— e ey 60,471 : -l 29,730
791.27 : Leather, other than patent . . .--: 14,251 : 12,975 : 27,433
686.10 : Resistors, fixed-----——-——mmmmmmeny 17,804 : 18,243 : 19,479

791.28: Leather, other than patent . . .--: 401 : 3,676 : 15,946
676.52 : Parts for office mach, other . . .: © 6,524 : 7,316 : 15,201
607.17 : Wire rods of iron or steel . . .--: 1,806 : 14,824 : 15,015
256.87 : Articles of coated paper . . .- : 7,717 : 10,402 : 11,085
420.94 : Sodium chloride or salt, . . .—--- : 8,066 : 8,750 : 10,582

: Total--- e e e m 1,169,793 818,054 : 1,172,888
Source: Compiled from official statistics of the U.S. Department of Commerce.
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The effect of the Caribbean Basin Initiative on imports of a product will
depend on the level of the tariff that is suspended and the value of imports
that will be affected by the tariff suspension. Therefore, table 7 gives the
ratio of duties collected to dutiable value for each product (this ratio is
the ad valorem equivalent tariff rate for each product), and it gives the
value of imports that are affected. Data are not available to compare the
value of imports that are affected with the competing domestic output. Thus,
the specific domestic industries that will be most affected by the CBI cannot -
be identified. By comparing these imports to total U.S. imports, however, the
relative importance of imports from the Caribbean Basin can be shown.

The data in table 7 suggest that the Caribbean Basin exports to the
United States that will benefit most following duty-free treatment are exports
of certain electrical products, certain tobacco products, and bulk imports of
rum. Of these, rum probably has the greatest new export potential. The
Caribbean Basin supplied 99.4 percent of all such will imports by the United
States in 1983, almost all such imports were dutiable, and the ad valorem
tariff equivalent was 39.04 percent.

THE BILATERAL INVESTMENT TREATY PROGRAM

The United States believes that private investment can play a vital role
in economic growth and development. Direct investment can act as a catalyst

for growth, improve productivity, expand employment, and introduce new
technology and management skills.

As the leading source of investment capital in the world, the United
States has grown increasingly concerned about government restrictions on
foreign direct investment. Such restrictions can affect international flows
of capital, goods, services, and know-how. They may thus introduce
distortions into the internationsl trading system, sap the vitality of the

world financial system, and ultimately diminish the efficiency of the global
market.

The U.S. bilateral investment treaty (BIT) program was initiated in late
1981 in an effort to facilitate and protect American investment abroad. The
progrem involves negotiating investment treaties with interested countries
around the world. These treaties are negotiated from a standard, prototype
treaty drafted by the United States. By establishing accepted rights and
protections for international investors among governments, the program should
help to create a stable and more uniform environment for investment. This
stable environment should serve as the basis for increased investment flows,
particularly from developed countries to developing countries.

Background

A number of countries use their ability to control entry of foreign
investment to force firms seeking to do business in their country to agree to
certain conditions. Firms that are allowed to invest in a country may be
required to build local manufacturing plants, use local labor and parts, or
meet minimum export levels. These requirements are commonly referred to as
performance requirements. Other performance requirements may limit locatiotf,
foreign ownership, employment of foreigners (particularly technicians and
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managers), repatriation of earnings, and technology transfer. To ease the
burdens of performance requirements somewhat, governments usually offer
investment incentives such as subsidies, favored tax treatment, tariff
concessions, and limited monopoly positions in the economy to firms investing
in their countries. Some countries impcse performance requirements on their
own firms, but these performance requirements are often less stringent than
those imposed on foreign firms. The United States is opposed to performance

requirements per se, because they can distort trade and hurt U.S. commercial
interests.

Countries impose performance requirements for a number of purposes;
however, no consensus on their effectiveness in meeting these goals exists.
They can be used to shape the structure of investment and economic growth by
raising skill and technology levels in key industrial sectors. They may also
be used to improve the balance of payments. Resource-rich developing
countries often impose performance requirements so that they can take on
higher-value-added processing operations, such as refining.

Countries with the largest and most insulated domestic markets are the
most likely to use performance requirements, because foreign firms consider it
vital to have access to their markets. Performance requirements are most

common in developing countries, particularly newly industrialized countries
like Brazil, Mexico, Korea, and Taiwan.

The two most frequently used performance requirements put minimums on
local content and local equity participation. Some industrial sectors are
particularly affected by these two requirements. According to limited data,
the most affected industries are mining, electrical machinery, and
transportation (particularly automobile). 1/

The importance of performance requirements to U.S. trade can be seen by
examining the link between U.S. direct investment abroad and U.S. exports and
imports. Studies indicate that the establishment of foreign affiliates by
U.S. companies can affect U.S. trade by several means:

(1) creating export markets for capital equipment and
securing markets for replacement and spare parts;

(2) creating sales to local markets that could not be
efficiently serviced from the United States and
therefore could be lost to foreign competition;

(3) stimulating exports of products not produced by the
affiliate; and

(4) creating potential import competition from products
produced by the foreign affiliate.

These studies conclude that performance requirements affect U.S. trade
and employment by lowering U.S. exports and employment in related industries
and raising U.S. imports from the importing country. 2/

1/ U.S. Department of Commerce, Bureau of Economic Analysis, U.S. Direct
Investment Abroad, 1977, Washington, D.C., 1981.

2/ Price Waterhouse, U.S. Investment Abroad, 1981, a report prepared for tg%
Council of State Chambers of Commerce.
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Operation of the Bilateral Investment Treaty Program

The U.S. bilateral investment treaty program was designed to reduce
restrictions requirements on U.S. investors abroad by negotiating treaties
with individual countries using a standard treaty as a model. The basic
elements of the model treaty are discussed in greater depth below.

By establishing on a government-to-government basis accepted rights and
protections for international investors, the program should help to create a
more favorable environment for international investment. By lowered risk, the

treaties should serve as the basis for increased investment flows to
developing countries.

In 1982, U.S. direct investment abroad totaled $221 billion, but only
about one-fourth of this investment was directed toward the developing
countries. Nearly 70 percent of that share was directed to countries in Latin
America, with Brazil and Mexico the largest recipients. 1/ Those two
countries also frequently use performance requirements.

European countries and Japan both have had BIT Programs since the early
1970's. By 1983, they had signed over 200 such treaties. These treaties are
generslly less specific than the prototype U.S. treaty and include fewer
specific rights for foreign investors. The prototype U.S. treaty includes
provisions that secure easy access for foreign investors, while freeing them
from performance and other requirements.

Until the mid-1960's, the United States negotiated bilateral treaties of
Friendship, Commerce, and Navigation (FCN) that contained some provisions on
investment. Over 40 of them are in force today, most with developed
countries. FCN treaties do contain some provisions on investment: most
contain provisions on national treatment and expropriation that are similar to
those of the model bilateral investment treaty. However, the bilateral
investment treaties now being concluded are des1gned to address many more
issues of concern to U.S. investors.

The United States is undertaking formal BIT negotiations with countries
that have requested such negotiations. Countries are often interested in the
BIT prograem because it can help them attract foreign capital. Over the past
2 years, American officials have met with officials from over 35 countries to
explain the program and explore the possibility of negotiating a formal treaty.

Under the leadership of the Office of United States Trade
Representative's (USTR), representatives from the Departments of State,
Treasury, Commerce, Agriculture, Labor, and Justice generally take part in the
negotiations which use the prototype treaty as a starting point. After a
treaty is negotiated it goes through full interagency review in the Trade
Policy Staff Committee (TPSC). The draft treaty is also reviewed by
legislatively-mandated private sector advisory committees that include
representives from labor, industry, and agriculture.

After all the details have been ironed out, the United States concludes
negotiations with the country and signs the completed treaty, which is then
forwarded to the Senate. The Senate Foreign Relations Committee has
jurisdiction over any such treaty, and after it reviews it, the full Senate

39

1/ U.S. Department of Commerce, Survey of Current Business, August 1983.
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votes on ratification. A treaty comes into force 30 days after the two
countries have exchanged these ratifications. It remains in force for

10 years; after that time, either party may terminate the agreement by giving
the other party 1 year notice.

Objectives of the prototype treaty

As mentioned earlier, individual BIT's are negotiated from a model or
prototype treaty. The model was originally released on January 11, 1982. On
January 21, 1983, the current prototype treaty was released. It takes into
account U.S. experience in BIT negotiations with Egypt and Panama in 1982.

The model treaty has four major objectives: (1) giving foreign firms and
individuals opportunities on a nondiscriminatory basis to invest and operate
in host countries; (2) maintaining freedom to transfer funds, such as profits,
readily across national borders; (3) establishing recognized standards to
compensate foreigners if their property is expropriated; and (4) creating fair
and readily available mechanisms for resolving disputes. These provisions are
discussed in détail below:

National or most-favored-nation treatment

This provision of the treaty is designed to insure that foreign investors
receive fair, equitable, and nondiscriminatory treatment in both new and
existing investment. The provision states that foreign investors should
receive "national treatment,” in other words, they should be treated no less
favorably than domestic investors in like situations. Exceptions are
permitted to the national treatment principle, and in these cases, foreign
direct investment should be accorded treatment consistent with the
most-favored-nation principle, which provides for nondiscrimination between
foreign investors. The treaty also contains a national security exception.

Each party to the treaty reserves its right to maintain limited
exceptions to the national treatment provisions of the treaty. The exceptions
are listed in the annex to the treaty; the sectors in the U.S. annex are
identical in all of the treaties. 1/ The parties agree to notify each other
of new exceptions in the sectors listed in the annex and to keep such

exceptions to a minimum. These new exceptions will not apply to existing
investment.

The prototype treaty provides for the right of entry and freedom from
performance requirements. Furthermore, it commits the two countries to make
their investment regulations and decisions in an open and accessible manner.
The parties agree to make public all laws, regulations, administrative
practices and procedures that may affect foreign direct investment in their
country. These regulations should be imposed for legitimate policy purposes
and readily understood by the affected firms.

1/ The United States reserves the right to derogate from the national
treatment provisions of the treaty in the following sectors: air
transportation; ocean and coastal shipping; banking and insurance; government
grants, insurance, and loans; energy and power production; customs house
brokers; real estate; communications; and land and natural resources. 40
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Freedom to transfer funds across borders

This provision is designed to insure that foreign firms that invest in a
host country will be able to readily transfer funds (such as profits,
management and licensing fees, and royalties) across national borders. Those
funds should be available in specified currencies and transferred at
prevailing market exchange rates. No substantive restrictions on repatriation
can be applied to foreign firms under the terms of the prototype treaty. Only
procedural delays are allowed.

Recognized standards for compensation

This provision is intended to guarantee that compensation in the event of
expropriation, war, or other disturbance of normal operations will be prompt,
adequate, and effective. Under the provision, governments agree that affected
investors will receive the full and fair market value for their assets. The
parties agree that no investment should be expropriated unless it is done for
a public purpose, is accomplished under due process of law, is
nondiscriminatory, does not violate previous contractual arrangements, and is
accompanied by prompt, adequate, and effective compensation.

Dispute settlement

This clause is designed to insure investor access to binding third-party
arbitration of investment disputes. An investor and a party under the treaty
agree to consult promptly to resolve investment disputes and to make best
efforts to provide information needed to resolve them. Should such
consultations fail, an investor may seek settlement in local courts or request
third-party arbitration. 1In most treaties, the designated arbiter is the
World Bank's International Centre for the Settlement of Investment Disputes,
but in the case of Haiti, the United States has agreed to allow the
International Chamber of Commerce to handle investment disputes.

Action in 1983

By the end of 1983, the United States signed bilateral investment
treaties with four countries—-Panama, Egypt, Senegal, and Haiti. A fifth
treaty, with Costa Rica, is now close to being concluded. All five treaties
should go to the U.S. Senate for confirmation in early 1984. Negotiations
with the People's Republic of China and Saudi Arabia are currently underway,
as are negotiations with a number of developing countries--including Antigua,

Bangladesh, Burundi, Cameroon, El1 Salvador, Gabon, Honduras, Liberia, Morocco,
and Zaire.

In the course of the negotiations, some of the more contentious clauses
of the prototype bilateral investment treaty have been those guaranteeing the
right of entry for foreign investors and limiting the use of performance
requirements by foreign governments. Some countries have also expressed an
unwillingness to assure the free transfer of funds at all times, noting that
balance-of-payments difficulties may necessitate government regulation of fund
transfers. Many also object to the provision allowing for binding tHird-party’
arbitration of investment disputes; they believe that companies that invest
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and operate within their nation should abide by all domestic laws and

regulations and should not have access to a "higher court" in the form of an
international arbiter.

Bilateral Investment Treaties and U.S. Investment Policy

American officials view efforts by governments to manipulate
international direct investment flows, through performance and other
requirements, as a serious nontariff barrier to trade. Despite continued U.S.
efforts to reduce government intervention, the use of investment incentives
and performance requirements has increased over the past decade. As debt
problems have worsened, more countries are attempting to bring in direct

investment by introducing new and prohibitive trade restrictions that
effectively close the market to foreign firms.

On September 9, 1983, the President released a statement on U.S.
investment policies that reaffirmed the U.S. belief that an open international
economic system that responds to market forces provides the most efficient and
beneficial allocation of resources. U.S. policy is to strengthen multilateral
discipline and restraint over government actions that affect investment. The
President said the United States will actively seek to minimize government
distortion of private investment flows by taking action in multilateral
forums, through bilateral negotiations, and by taking unilateral actions.

To date, the United States has had little success in its efforts to
develop international consensus on investment policy. Even with its
industrial country partners, it has been unable to secure consensus that a
policy of discouraging government distortions of private investment flows is
appropriate. Although most developed countries have made general commitments
in the Organization for Economic Cooperation and Development to liberalize
international investment flows, certain sectors have been exempted from these
commitments. And, even if countries agree to liberalize their investment
policies in specific cases, no mechanism exists to enforce these commitments.

Multilateral consensus in the GATT, even in a very limited sense, has
proven even more difficult to achieve. At the November 1982 GATT Ministerial,
the United States proposed that the GATT begin exploring the effects of

performance requirements on world trade. However, GATT work program was not
adopted on this issue.

In many countries, foreign direct investment issues are considered
politically sensitive. Some countries are concerned about the degree of
foreign ownership and control over domestic economic resources, and others
believe that multinational corporations ignore local suppliers of components

in favor of home country suppliers and export less than do their domestic
counterparts.

Furthermore, fewer countries engage in two-way flows of direct investment
than engage in two-way trade in goods. Thus, net capital importers, which
include almost all of the developing countries and several economically
important developed countries, resist multilateral agreements that limit the
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options open to their governments. 1/ 1In the face of this resistance, the
United States is using other tools to reduce government interference in
investment decisions. The bilateral investment treaty program is one of the
most promising avenues for investment liberalization along these lines.

COMMERCIAL COUNTERFEITING

According to the definition used by the proposed GATT International
Anticounterfeiting Code, commercial counterfeits are any goods bearing an
unauthorized representation of a legally registered trademark if those goods
are similar or identical to the product for which the trademark is
registered. 2/ Although the problem has been around for a long time,
detection of the number of counterfeits and recognition of their existence
have increased in recent years.

Much activity in 1983 was directed toward combating the problem of
counterfeiting. Studies on product counterfeiting were initiated in the
United States, the EC, and in the GATT. 3/ A study on copyrights and piracy
was initiated by the Customs Cooperation Council. 1In many countries,
legislation was introduced or revised to stiffen penalties for commercial
counterfeiting. The International Chamber of Commerce organized a conference
on counterfeiting that was attended by American and European manufacturers,
members of the legal profession, and anticounterfeiting groups. This section
focuses on international trade in counterfeit goods and the progress of
bilateral and multilateral efforts to deal with the problem.

Background

Developed and developing countries harbor both counterfeiters and their
victims. The U.S. International Trade Commission identified 44 countries as
sources of counterfeit products during 1980-82. 4/ 1In a study conducted by
the EC, 59 countries were identified. The spectrum of products that are
counterfeited include luxury items (the traditional market), automotive parts,
agricultural chemical products, toys, sporting goods, and pharmaceuticals,

1/ Harvey E. Bale, Jr., "Policy Implications of Trade Related Performance
Requirements," paper presented to the Society of Government Economists,

Dec. 29, 1983, p. 5.

2/ There is no one universally accepted definition of commercial
counterfeiting. Other definitions of counterfeiting include some or all of
the following practices: (1) unregistered trademarks; (2) copyright
infringements; (3) patent infringements; (4) the unauthorized use of a
trademark on a substantially nonsimilar product; (5) "passing off"--the use of
a similar, but not identical, trademark on a substantially similar product, or
the use of similar or identical packaging without the trademark; or (6) "gray
market" sales--~-the sale of products bearing an authorized trademark in
contravention of a marketing agreement.

3/ In January 1984, the U.S. International Trade Commission published the
results of its investigation entitled The Effects of Foreign Product
Counterfeiting on U.S5. Industry: Final Report on Investigation No. 332-158,
USITC Publication 1479, January 1984.

4/ 1bid. pp. 26-28.
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Goods which are pirated include audio and video cassettes, computer software,
and characters (e.g., cartoon characters).

The counterfeiting problem is often associated with developing
countries. Some advanced developing countries are particularly guilty of
exporting counterfeit and pirated goods. Product counterfeiting is viewed by
some experts as a part of the economic evolution of some advanced developing
countries. At a certain stage of industrial development, third world
entrepreneurs possess high-quality manufacturing skills, but businesses are
small, and they do not possess the expertise to develop or market their own
products. When entrepreneurs take advantage of an already-existing market or
process (e.g., the market for well-known designer jeans), they do not have
these marketing or development barriers, but have a product that is quite
price competitive.

In addition, the concept of intellectual property rights is a new one for
many developing countries. Many view imitation as a legitimate
enterprise--perhaps an art--and see trademarks as a Western scheme to stifle
competition. They fear anticounterfeiting measures will be used as trade
barriers against their legitimate products. However, underlying
counterfeiting in any country is its profitability. In the developing
countries, industries are technologically adept at making good copies, the
penalties for infringement of intellectual property rights are lenient or
unenforced, and businesses are usually small and mobile. Hence, the costs are
minimal and the rewards are high.

Incentives do exist, however, for developing countries to crack down on
their counterfeiters. If they want to attract advanced technology into their
country, they must provide protection for the industry's intellectual
property. Protection not only tends to encourage foreign direct investment,
but also encourages the development of new products and processes by
entrepreneurs within their own country. 1In addition, developed countries may
begin to take retaliatory actions against countries from whose borders
counterfeits originate. The United States is considering incorporating
reciprocal protection of intellectual property into the renewal legislation
for the Generalized System of Preferences and has incorporated protection of
certain intellectual properties into the Caribbean Basin legislation. 1/

U.S. firms have been pressing for tougher measures to combat
counterfeits. 1In addition to those mentioned above, measures include a new
Commercial Fraud Investigations Program within the U.S. Customs Service and a
1982 law that stiffened penalties for trafficking in counterfeit labels on
copyrighted works. A new trademark law with much stiffer penalties for those
who traffic in counterfeit goods has been proposed. 2/ Remedies to combat
domestic counterfeiting are easier to take than measures to deal with
counterfeiters outside the jurisdiction of the United States. The following
discussion outlines the multilateral and bilateral efforts in this area.

1/ These two programs are described in detail in preceding sections.
2/ The United States does not currently have criminal penalties for
trademark counterfeiting; most countries do have such legislation.
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Multilateral Efforts

Proposals for establishing a commercial counterfeiting code have been put
forth since the MIN round of 1979 that aim at removing the economic incentives
to counterfeiting. Such a code would require signatories to enact certain
customs provisions authorizing the seizure of counterfeit goods in order to
prevent reexportation.

In November 1982, proposals to negotiate a code again surfaced at the
GATT Ministerial. There is great reluctance, however, on the part of the
developing countries to adopt such a code. Some feel it is outside the
jurisdiction of the GATT, and others fear that the code will be misused as a
trade barrier against their exports. Many developing countries prefer the
World Intellectual Property Organization (WIPO) to the GATT as the appropriate
forum to handle the problem. The Ministerial Declaration directed the
Director-General of the GATT to consult with the Director-General of the WIPO
to determine jurisdiction over the issue. During February and March 1983, the
respective Director-Generals held discussions and agreed on the need for
effective measures to combat counterfeiting and the desirability of
cooperation between the two organizations.

The United States, EC, Japan, and Canada have been particularly
interested in combating counterfeiting by encouraging GATT action and by
working on drefts of possible code provisions. Discussions in the GATT are
continuing on the nature of counterfeit trade, its effect, the international
rules governing action to combat such trade, domestic laws of CP's, and the
reasons, if any, that GATT action is needed.

Bilateral Efforts

Progress towards reducing product counterfeiting is meeting with
relatively more success through bilateral negotiations.

Taiwan

Taiwan is cited by many firms as the leading source of counterfeits of
their products. 1/ Although counterfeits represent less than 1 percent of
Taiwan's exports, the trickle does serious damage to the country's trade
reputation. Perhaps it is this dubious distinction which makes Taiwan the
forerunner among the developing countries in combating counterfeiting.

In 1981, under threats of retaliation and bad publicity from the United
Kingdom and France, Taiwan embarked on a campaign against counterfeiting. 1In
the press, Taiwan officials sought to build up public opinion against

1/ The Effects of Foreign Product Counterfeiting on U.S. Industry, USITC
Publication 1479, January 1984.
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counterfeiting by appealing to self-interest, i.e., underlining the
possibility of a retaliatory boycott of Taiwan goods. 1In August, they
activated "Measures Governing the Prevention of Trademark Counterfeiting and
False Marking of Place of Origin," a series of regulations aimed at preventing
exports of counterfeits. As a prerequisite to obtaining an export permit,
exporters must present evidence of ownership or license to use any trademarks
involved. All exports must be marked "Made in Taiwan." Violation of the
regulations results in the withdrawal of all export privileges.

In 1982, an anticounterfeiting committee was established to collect
information on counterfeiting and facilitate counterfeiting investigations.
Also, 10 guidelines on anticounterfeiting were issued by the Executive Yuan.
Many of the measures listed below are a result of those guidelines.

- In January 1983, the national trademark law was amended to provide
stiffer penalties, more effective enforcement, and greater protection for
foreign trademark holders. Foreign trademark holders who meet the "famous
trademarks" criteria (i.e., a worldwide, well-known trademark) and are
registered in a country with which Taiwan has a reciprocal arrangement may
bring criminal action without being formally registered in Taiwan. 1/

In March, a favorable court decision was handed down involving the Apple
Computer Co. In Taiwan, the principle means of fighting trademark, copyright,
and patent infringement is criminal action, but foreign firms without
registered local branches are not recognized as legal entities and, therefore,
are not able to prosecute such cases. In the Apple ruling, the Taiwanese High
Court overturned a lower court ruling and judged that under a 1946 Treaty of
Friendship, Commerce, and Navigation with the United States, unrecognized U.S.
firms are accorded legal status. 2/ Although this ruling applies only to U.S.
firms, the Executive Yuan announced in June that the copyright, patent, and
trademark laws needed to be further amended to allow all unrecognized foreign
firms to file criminal actions.

Technical discussions on the protection of intellectual property rights
were held between Taiwan and a delegation of U.S. officials and industry
representatives. 1In April, a seminar on procurators' criminal investigations
was held to draw attention to the seriousness of infringement upon
intellectual property rights and to have prosecutors exchange views on patent

and trademark cases. In addition, the anticounterfeiting committee's staff
and funding were enlarged.

1/ Enforcement has always been a large part of the counterfeiting problem in
developing countries, so it is not always certain that anticounterfeiting
measures will be effective. However in Taiwan's case, it appears these
measures are being effectively executed. 1In January-June 1983, imprisonment
was ordered in 79 percent of the cases compared with 53 percent of the cases
in all of 1982.

2/ This ruling does not mean the Apple case has been resolved. Apple claims
two Taiwan firms have copied Apple's memory software. Whether or not computer
software can be copyrighted is a difficult issue not yet resolved in the
United States. It was not included in the draft of Taiwan's new copyright law
but was set aside for further study.
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The draft of the new copyright law was passed in August. The national
patent law is also undergoing revision. Two new laws are also under
consideration, an unfair competition law and a trademark law. The unfair
competition law would provide protection in areas not covered by the trademark
law, such as imitation of trade dress and false advertising, in addition to
counterfeiting of brand names and trademarks. The trademark law would give
the Board of Foreign Trade the authority to revoke import and export licenses
in cases where trademark, copyright, and patents have been infringed.

Special courts were created to handle trademark and patent cases,
presided over by judges with special expertise in intellectual property.

The Taiwan Government has sought to give exporters and manufactures
assistance in developing their own product names and trademarks, and in
lawfully acquiring intellectual and commercial property rights in connection
with their products. 1In June, a mobile seminar toured the country advocating
expansion into international markets through the creation of trademarks.

Cooperation between U.S. and Taiwan customs officials has increased. 1In
1983, a project was instituted to verify by computer the documents
accompanying goods traded between the two countries. Taiwan is also upgrading
the procedures and institutions which deal with overseeing the patent and
trademark system, including establishing a computer bank to store information
on internationally recognized trademarks. Taiwan has expressed an interest in
signing the Paris Convention and the Counterfeiting Code but to date has taken
no action. 1/

Republic of Korea

As a leading GSP beneficiary and as a country embarking on a program to
encourage foreign direct investment, Korea has many reasons for increasing its
protection of foreign intellectual property. Korea acceded to the Paris
convention in 1980. This action gives foreign firms access to Korea's Unfair
Competition Law, under which a firm can bring action against another firm to
prevent it from copying the trade dress of its product. However, import
restrictions sometimes make it impossible for foreign firms to meet the
requirement of the law that the trade dress and label be well known in Korea
before action is taken.

In March 1983, a delegation of U.S. officials held patent and trademark
consultations with Korean officials. At that time, Korea indicated it
intended to enforce penalties in a more conscientious and uniform fashion and
would examine the problem of foreign access to the Korean judicial system.
Officials from the Office of Patent Administration toured major cities in a
campaign to educate manufacturers and consumers on the negative effects of
product counterfeiting. Patent protection is considered weak. Certain
subject matter is excluded, and there are unnecessary restrictions on
technology transfer. Patents registered elsewhere must be reregistered in
Korea within 1 year; otherwise, they are considered to be within the public

) 1/ The 1883 Paris Convention governs industrial property. The "national

treatment" provision calls for signatories to afford foreign trademark owners
the same protection as nationals. '
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domain. Korea has indicated that it intends to sign the Patent Cooperation

Treaty but has not yet done so. 1/ It also plans to computerize the patent
examination system.

Korea is in the process of revising its copyright law. Currently,
foreign firms are ineligible for direct protection. Under the Foreign Capital
Inducement Law, local firms are prohibited from obtaining a license for a
foreign trademark unless linked to a technical agreement, joint venture, or
raw-material supply agreement. The duration of the license cannot exceed the
life of the agreement. The Korean Chamber of Commerce and Industry has
petitioned the Government to allow the introduction of foreign trademarks on
goods produced by Korean firms for local sales. With funds from the United
Nations Development Program, U.S. patent and trademark officials provided
training for six Korean patent officials in 1983.

Other countries

In Singapore, the Interministerial Group on Copyrights released

recommendations for new legislation incorporating harsher penalties for
copyright infringement. - - - T

In Malaysia, the Government approved a new Patent act with more effective
patent protection measures in 1983. The WIPO assisted in drafting the new act
and patent regulations. The copyright law is expected to be extensively
amended in 1984 to eliminate the piracy of sound recordings.

In Thailand, U.S. officials assisted in the revision of existing patent
law. Indonesia promulgated a new copyright law in 1983.

1/ The Patent Cooperation Treaty is an international central filing of
patents administered by the WIPO.
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CHAPTER II
GATT ACTIVITIES DURING 1983

OVERVIEW

At its inception in 1948, the General Agreement on Tariffs and Trade
(GATT) was designed to advance free-market principles. It was based on the
concepts of nondiscriminatory treatment and liberal market access in trade
relations among nations. Successive refinements have molded the GATT into a
comprehens1ve set of rules governing most aspects of international trade and’
into & unique forum for resolving disputes among trading partners. Seven
rounds of multilateral trade negotiations, under the auspices of GATT, have
significantly lowered world tariff levels and have accompanied a ninefold
increase in the volume of international trade.

At yearend 1983 the halfway point was passed for both’ 1mp1ementat1on of
the 1982 Ministerial declaration 1/ and completion of the annual tariff
reductions negotiated under the 1979 Tokyo round of Multilateral Trade
Negotiations (MINs). Although implementation of the tariff reduct1ons has
proceeded on schedule, the Ministerial program has fared less well. 2/ B.L.
Das, Chairman of the Contracting Parties, stated at the 'November 1983 annual
session that "Some of the important elements of the work program set out by =~ ~
the Ministers are scarcely past their preliminary stages.”" 1Indeed the
consensus emerged among the Contracting Parties that only preparatory work has
advanced; neither concrete results nor substantive action has thus far evolved
from the Ministerial work program.

Regarding issues of importance to the United States, progress is mixed.
Though an agreement on safeguards did not surface in 1983, the Contracting
Parties requested presentation of a comprehensive understanding on safeguards
by the end of 1984. Little or no progress was made, however, on trade in
services, though the process of submitting and reviewing national studies has
begun. Progress with initiatives covering trade in high-technology products
and commercial counterfeiting was minimal.

1/ For a lengthy description of the 1982 Ministerial level session of the
GATT Contracting Parties see the QOperations of the Trade Agreements, 34th
Report, 1982, United States International Trade Commission Publication 1414,
1983, p. 14

2/ The most recently negotiated tariff reductions are contained in the 1979
Geneva Protocol and the Supplementary Protocol which are implemented through
annual staged duty reductions starting from Jan. 1, 1980, and ending the same
date in 1987. Prominent among the numerous deviations from this process are
(1) U.S. and EC textile and steel concessions, given six stages which began

Jan. 1, 1982; and (2) Japan, whose regular annual reductions occur Apr. 1 of
each year.
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World economic recession has tested GATT conciliation and dispute
mechanisms, both those under the GATT articles and under the MIN codes
resulting from the Tokyo round. During the past 2 years the number of
disputes brought before GATT has risen sharply over that of previous years.

As a consequence, machinery for dispute settlement came under scrutiny and the
effectiveness of the various MIN agreements was examined.

Some governments opine that increasing incidence of disputes in GATT
means that the trading system is not working. Other observers feel this
phenomenon shows faith in the GATT system's capacity to mediate disputes
fairly. In any case, greater exercise of the procedures has brought
shortcomings into focus -- a positive development in that the problems can be
addressed once they are brought forth.

The Ministerial declaration generated a substantial amount of work. Much
of the work lays groundwork for the effectiveness of future negotiations. All
of the organs and committees of GATT placed top priority on assignments agreed
that the Ministerial, adding these to their regular agendas. The sections
that follow outline these efforts during 1983. 1In order to assist the reader
in understanding the organization of the rest of this chapter, figure 1

.presents a chart of the organizational structure of the GATT.
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ACTIVITIES OF THE GOVERNING BODIES
The Contracting Parties

Administration and governance of the GATT are conducted by the
Contracting Parties (CP's) and the Council of Representatives (the Council).
The Contracting Parties meet once annually to oversee the operation and
direction of GATT. 1In the interim, the Council is authorized to act on behalf
of the Contracting Parties on both routine and urgent matters which appear on
the agendas of its frequent meetings.

Generally, the annual session of Contracting Parties provides a forum for
review of activities and actions that have been pursued under the auspices of
the agreement over the preceding year. Accordingly, at the 1983 annual
session, the CP's adopted decisions regarding certain issues, reviewed reports
of the various GATT committees and the Council, and assessed progress and
problems encountered in GATT activities during the year.

The Council

Virtually all GATT operations and activities are subject to the
continuous oversight of the Council. Proposals that are particularly
controversial, as well as those in the formative stages, are thoroughly
debated at Council meetings until consensus on a course of action is reached.
Work is then parceled out to committees or specially created working groups.
During 1983, the Council directed the bulk of its attention to implementation
of the Ministerial work program, in particular, decisions on trade in services
and high-technology products, commercial counterfeiting, and special reviews
of developments in the trading system. Delegations also bring before the
Council specific issues related to their countries' trade problems. Some
notable examples of these issues will be described briefly. Other issues

raised in the Council which are assigned to specific committees will be
described under committee headings.

Selected topics of Council debate

Services

The United States took the lead on implementation of the Ministerial
decision regarding services. 1/ The 1982 Ministerial directed that national
examinations, exchange of information, and subsequent review of services
issues would take place. Throughout 1983, the United States conducted
consultations with other GATT members to help define an understanding of the
issue and to insure uniformity of the information compiled for the national
examinations. The U.S. report on services was completed and submitted to the
GATT in 1983. Other nations plan to submit their reports during early 1984.
If work proceeds according to the Ministerial plan, a review recommending any
appropriate multilateral action regarding services should be presented to the
yearend 1984 session of the Contracting Parties.

1/ For detailed analysis of this issue see the services section in ch. III
of this report.
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High technolo

The United States, supported by Japan, continued to lead consultations
throughout the year concerning its proposal for a study of trade in high-
technology goods. However, by yearend, the Council had still not decided to
adopt the proposal. Slow advances reflected questions concerning the
relationship of the issue to the scope and competence of the General Agreement
and MIN codes, as well as concern by representatives of the EC that efforts to
restructure their economies toward production of high-technology goods could
be undermined. Decisions as to which products deserve coverage in the
proposed study have also been subject to careful negotiation. Examples of
some of the sectors proposed for inclusion in the study are computers,
semiconductors, telecommunications, pharmaceuticals, robotics, and advanced
chemicals.

Counterfeiting 1/

As directed by the Ministerial Declaration, the GATT Director General
held consultations on trade in counterfeit goods with the Director General of
the World Intellectual Property Organization (WIPO) in early 1983. 1In
May, the Director General submitted his report to the Council. 1In the report,
he noted that no jurisdictional issues prevented the GATT from undertaking
work on the trade aspects of commercial counterfeiting should the CP's so
desire. Several concerns were raised: on one side, that an agreement was
necessary because current rules under the Paris Convention establishing WIPO
entail no formal obligations regarding counterfeit trade, and on the other
side, that an agreement could entail pitfalls because measures designed to
prevent trade in counterfeit goods might be abused to advance protectionism.

In July, the United States proposed that a working party be established
to begin examination of the need for additional multilateral action. As a
result, discussion of the counterfeiting report gained more specific focus.
Representatives stated that although the report concluded that WIPO was
competent to deal with general issues on counterfeit goods, the role of GATT
concerning trade in these goods, which the report recognized, should be
investigated further. Some representatives stated that the trade impact of
counterfeiting falls within the competence of GATT, not WIPO. Agreement was
finally reached in November that the GATT Secretariat would study the problems

of trade in counterfeit goods. The study is scheduled for completion in
mid-1984.

Review of developments in the trading system

In March 1980, the Council agreed that reviews of developments in the
trading system would be conducted at special sessions held during the year.
This year, the Council agreed, as suggested by the Consultative Group of
18 (CG-18), to hold these meetings twice a year and to use the meetings to

1/ For a discussion of U.S. and multilateral efforts to combat commercial
counterfeiting see ch. I of this report.
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monitor implementation of paragraph 7(i) of the Ministerial Declaration. 1/
Projects associated with this review include efforts to improve transparency
(by collecting, in addition to information submitted by members, information
not obtainable through notifications) and to streamline the information
process. In connection with the responsibilities entailed in the review

process, a new trade policies division was set up this year within the GATT
Secretariat.

One study prepared for these special meetings by the Secretariat
summarized actions taken under all GATT provisions for notification,
consultation, and dispute settlement. 1In a significant departure from
previous GATT practice, the summary also covered, without regard to their
legal status, unnotified measures which had been obtained from press reports,
official bulletins or unofficially from delegations. 2/ These are to be
systematically collected in the future in order to improve capacity for
surveillance of developments in trade policies.

At the special meeting in July, the Director General observed that the
trend of events in the trading system had run counter to the 1982 Ministerial
commitment to stop the proliferation of restrictive measures. A number of
representatives agreed with this observation and noted further that the
majority of trade measures had not been notified to the GATT, thus reducing
the ability of GATT to seriously address trade problems. Due to increasing
number of trade -distorting measures taken outside GATT, voluntary export
restraints and orderly marketing arrangements were gaining significance. Lack
of notification of many national measures led to a proposal to establish a
working party to examine notification requirements. Adoption of this proposal

was postponed to give the new Trade Policies Division the chance to examine
the question.

Structural adjustment

The Council established the Working Party on Structural Adjustment in
1980. It has reported regularly to both the Committee on Trade and
Development and the Consultative Group of 18. In this year's progress report,
the Working Party concluded that national approaches to structural adjustment
differ widely but that cooperation on formulation of some conclusions was
nonetheless possible. Some differences linger, nevertheless, over the meaning

of structural adjustment as defined by developed countries and by developing
countries.

1/ Par. 7(i) commits Contracting Parties to undertake individually and
jointly, "to make determined efforts to ensure that trade policies and
measures are consistent with GATT principles and rules and to resist
protectionist pressures in the formulation and implementation of national
trade policy and in proposing legislation; and also to refrain from taking or
maintaining any measures inconsistent with GATT and to make determined efforts
to avoid measures which would limit or distort international trade.™

2/ Under regular GATT procedures, members are responsible for notifying GATT
of their own national measures, and in some cases measures of other members
which affect international trade. The Secretariat did not previously catalog
information not contained in notifications.
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Conclusions presented by the Working Party to the Council affirmed that
sectoral rigidities hindering adjustment can give rise to pressures for
protective measures and that domestic measures to effect adjustment can have
adverse trade effects. Agricultural sectors were singled out as having lacked
flexibility and liberalization. Further work on trade liberalization, in

general, and safeguards, in particular, were linked to easing structural
adjustment problems.

Country issues brought before the Council

Issues involving the United States

United States: Caribbean Basin Initiative. 1/--At the request of the
United States, the CP's agreed in November to set up a working party to

consider granting the United States a waiver from certain obligations under

the GATT in order to allow implementation of the Caribbean Basin Economic
Recovery Act.

In October, the United States had informed the GATT Council of the
passage of the act, commonly referred to as the Caribbean Basin Initiative
(CBI), and offered to consult informally about the act with any interested
GATT members. The act, taking effect in January 1984, is designed to
revitalize Caribbean national economies through trade, tax, and assistance
measures.

At the November meeting of the GATT Council, the United States requested
a waiver under article XXV:5 2/ permitting duty-free treatment of certain
goods to be imported from the designated Caribbean countries. The United
States argued that the waiver would enable implementation of a program
consistent with the 1979 Decision on Differential and More Favorable
Treatment, Reciprocity and Fuller Participation of Developing Countries (the
"enabling clause"). The waiver would allow a temporary (1l year) extension of
one-way duty-free treatment to most products from Caribbean countries, but
would neither create new barriers nor impede any trade of the Contracting
Parties. Representatives of Cuba and Nicaragua expressed reservations about
the benefits to accrue from the program and requested further information on
implementation of the act. Finally, at the annual session of the Contracting
Parties, the CP's agreed to the establishment of a working party to examine
the U.S. waiver request.

1/ For more in-depth treatment of this topic see ch. I.

2/ Poland acceded to the General Agreement in 1967. The protocol of
Accession governing Poland's membership requires Poland to increase the value
of its imports from other GATT members by 7 percent per year, rather than
negotiate the schedule of tariff concessions which are normally exchanged for
the privilege of GATT membership. Other Contracting Parties had posited that
tariff concessions would have no value for an economy such as Poland's where
trade flows are governed by central planning.
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United States: Restrictions on agricultural products.--The United States
must submit an annual report pursuant to a waiver allowing actions under
section 22 of the Agricultural Adjustment Act, which became U.S. law in the
1930's. As in previous years, many members of GATT were dissatisfied with the

fact that the waiver, intended to apply temporarily, had been continually
renewed since first granted in 195S.

Poland: U.S. suspension of most-favored-nation treatment. 1/--In October
1982, the United States suspended application of most favored nation (MFN)
treatment to Poland. The United States argued that Poland had not fulfilled
its commitments under the Polish Protocol for Accession; Poland argued that
the measure was taken primarily for unjustified political reasons. This
debate, which appeared on the agenda of meetings of the Council throughout
1983, now remains dormant though unresolved.

Czechoslovakia: U.S. suspension of GATT obligations.--In February 1983,
Czechoslovakia proposed that negotiations be held with the United States on
the resumption of mutual GATT relations. It claimed that the reasons for the
U.S. suspension of GATT obligations vis-a-vis Czechoslovakia, over 30 years
ago, had ceased to exist. The U.S. declined to enter into negotiations, noting
that having validly suspended GATT obligations, it is now under no GATT
obligation to change the status. U.S. domestic laws would, in any case,

preclude resumption of normal trade relations with Czechoslovakia on these
terms.

Other country issues

Argentina: Trade restrictions on Argentina's exports.--In April 1982,
the EC, Australia, and Canada applied restrictions to imports from Argentina
in conjunction with the conflict between Argentina and the United Kingdom over
sovereignty of the Falkland Islands. Though the import restrictions were
suspended in June 1982, debate concerning the proper application of article
XXI continued into 1983. 2/ A decision clarifying procedures for application
of the article had been requested by Argentina pursuant to its claim that the
restrictions, imposed for noneconomic reasons, did not qualify under the
security exemptions. During 1983, Argentina informed the Council that it

reserved its right to pursue avenues leading to compensation, if appropriate,
in the future.

1/ Art. XXV addresses joint action by the Contracting Parties and provides
that in exceptional circumstances the Contracting Parties may waive an
obligation imposed by the General Agreement if the decision is approved by
two-thirds of the votes cast and that this two-thirds comprises more than half
of all Contracting Parties. 1In this case a waiver would exempt the United
States from the obligation of granting all its trading partners tariff
treatment on certain products equal to that accorded the Caribbean nations, as
required under the GATT art. I provision for nondiscriminatory treatment.

2/ Art. XX1 allows for protection of national security interests as regards
fissionable materials, traffic in arms, ammunition, or other equipment;
actions taken during time of war or other international emergency; or actions
taken to maintain international peace and security.
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Greece: Accession to the EC.--A working party, established in 1979 to
examine the compatibility of the accession of Greece with the provisions of
the General Agreement, finally circulated its report in March. Upon accession
to the EC, Greece adopted the EC Common External Tariff schedule. Thus, its
original schedule of tariff concessions negotiated upon accession to the GATT
is altered. Some GATT members, including the United States, argued that the
Greek tariff changes necessitated compensation; the EC argued that, on
balance, the changes had an impact on earlier Greek concessions that were
favorable to other Contracting Parties. The report of the working party was
not adopted by the Council, however, since no unanimous conclusions could be
reached.

Japan: Promotion of external economic policies. 1/--A series of measures
further opening the Japanese market were introduced in 1983. These measures
included a substantial reducticn of tariff rates, a relaxation of import
restrictions, and a comprehensive review of standards and certification
systems. Japan's representative reported in May that action had been taken on
amendments to trade laws and assured that these improved measures would be
implemented effectively.

ACTIVITIES OF THE STANDING BODIES
The Secretariat

Various projects, some stemming from the Ministerial Program of Action,
were assigned specifically to the Secretariat for implementation. For the
most part these assignments consisted of preliminary investigations to provide
direction for projects to be acted upon by the Council or committees once
reports are submitted by the Secretariat to clarify the issues concerned and
outline possible courses of action.

Trade Policies Division

In order to properly review developments in the trading system as
directed by the 1982 Ministerial Declaration, the Director General created a
new Trade Policies Division in 1983. The Office was given the task of
improving the Secretariat's ability to handle more systematically information
relevant to the mandated review, including information on trade measures and
policies from sources other than national notifications to the GATT.

Exchange rate fluctuations and their effects on trade

In order to provide background for discussions on this issue, the
Director General agreed to consult with the Managing Director of the
International Monetary Fund (IMF) and report back to the Council with the
results. In May, the Director General reported that consultations had taken -
place with the IMF and that a joint study of the issue would be conducted. As
of yearend 1983, the study had not been completed.

1/ For further information on this topic see the Japan section of ch. IV.
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Problems of trade in natural resource products

In accordance with the Ministerial work program, the Secretariat began to
undertake studies on trade problems in selected natural resource products.
Studies on lead and zinc have been drafted and a study on copper is expected
to be completed early in 1984. The Secretariat was urged to use consultations

aimed at finalizing the drafts in order to obtain guidance for subsequent
studies. 1/

Study group on trade problems

Director General Dunkel announced to the Contracting Parties in November
that he had invited, on his own initiative, a group of distinguished people to
study problems facing the international trading system. United States
Senator William Bradley, (D-NJ) was one of the invitees chosen for having
expertise and wide knowledge of economic issues confronting governments yet
without being directly engaged in day-to-day administration of trade policy.

The group, which was offered complete independence in setting its agenda
and seeking testimony, was asked to identify the fundamental causes of the
problems afflicting the international trading system, and to consider how
these may be overcome during the remainder of the 1980's. The necessity for a
group of this nature was identified by the Director General subsequent to
informal consultations with Contracting Parties. GATT members said they
encounter increasing difficulties maintaining, in practice, a policy
orientation consistent with the GATT principles to which they remain committed.

Consultative Group of 18

Objectives of the Consultative Group of 18 (CG-18) are to assist the
Contracting Parties in formulation and implementation of GATT policies, to
manage actual or potential threats to the multilateral trading system, and to
coordinate discussion on issues of a general nature, particularly
international economic adjustment. The CG-18 serves as a smaller forum in
which issues can be addressed in greater depth. Established on a temporary
basis in 1975, the CG-18 was made permanent in 1979 with membership of both
developed and developing country members rotating annually. 2/

1/ According to the Ministerial directive, studies are to be conducted on
(1) nonferrous metals and minerals; (2) forestry products; and (3) fish and
fisheries products.

2/ During 1983, the following countries were members of the CG-18:
Argentina, Australia, Brazil, Canada, Colombia, EC for member states, Egypt,
Hungary, India, Japan, Nigeria, Norway, Pakistan, Singapore for The
Association of Southeast Asian Nations (ASEAN), Switzerland, Turkey, United
States, and Zaire. The following composition was approved for the CG-18 in
1984: Argentina, Australia, Brazil, Canada, Colombia, Czechoslovakia, EC for
member states, Egypt, India, Japan, Nigeria, Pakistan, Spain, Sweden,
Switzerland, Thailand, United States, and Zaire.
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The agenda of the CG-18 for 1983 consisted of discussions of several
broad items concerning the trading system. Most prominent on the agenda of
the Group were the issues of (1) reviewing developments in trade relations and
trade policy; (2) analyzing the relationship between trade policy and the

international financial system; and (3) following implementation of the
Ministerial work program.

Implementation of the political commitment of paragraph 7(i) of the
Ministerial Declaration was considered a serious basis for more extensive
discussion of GATT obligations. 1/ 1In July, the CG-18 recommended and the
Council agreed to include surveillance of implementation of paragraph 7(i) of
the Ministerial Declaration on the agenda of its special Council sessions
devoted to review of developments in the trading system. 2/

Considerable discussion centered on the relationship between trade policy
and international financial problems, i.e., indebtedness. The group concluded
that the best means to focus on this issue was through granting it higher
priority attention in the Committee on Trade and Development and the Committee
on Balance of Payments Restrictions. Greater cooperation between GATT and the
International Monetary Fund was termed the key to improving the procedures of
the GATT Balance of Payments Committee. Cooperation could also take the form
of technical assistance to the Fund in so far as the Fund takes trade policy
into account in considering the general economic policies of its members.

Committees

Safeguards 3/

According to the 1982 Ministerial Declaration, a comprehensive
understanding on safeguards was to be presented by the Safeguards Committee to
the meeting of Contracting Parties in 1983. 4/ This goal was not accomplished
and presentation of a safeguards agreement is now slated for the end of 1984.
Discerning the nature and functioning of "grey area" measures appeared to
present a major drawback to finalizing the agreement. 5/ Most CP's expressed

1/ See earlier section on "Review of Developments in the Trading System."

2/ At its first 1984 meeting in April, the CG-18 will consider the impact of
subsidies on world trade, structural adjustment, the trade-monetary
relationship, and the proliferation of countertrade.

3/ Canada and the United States concluded a bilateral agreement on
safeguards in early 1984. For more details see OTAP, 34th Report, 1982 p. 145.

4/ The Ministers directed that the understanding should be based on the
principles of the GATT and entail, inter alia, the elements of transparency,
coverage, the concept of serious injury and threat thereof, notification,
consultation, multilateral surveillance, dispute settlement, temporary nature,
digressivity, and structural adjustment.

5/ Grey area sactions, though not precisely defined in GATT discussion, are
generally agreed by CP's to be actions affecting trade which do not currently
come under the scope of GATT rules or whose application to GATT rules is
ambigious. These actions comprise bilateral arrangements such as voluntary
export restraints or orderly marketing arrangements which have quantitative
limitations, sutvveillance systems, price undertakings, or export forecasts.
Also included are industry-to-industry arrangements (against antitrust laws

for U.S. firms but more common in industry from other countries) and
unilateral actions.
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disappointment that the code on safeguards had not been completed, citing
safeguard measures as a prominent means of circumventing principles and
obligations of GATT. Despite universal agreement on the need for a safeguards
code, wide disagreement remains over some of the fundamental concepts
involved. Even presentation of a proposed code to the Contracting Parties in
1984 would in no way guarantee its adoption. Specific provisions of the code
will require intensive negotiations among GATT members.

After holding informal consultations, the Chairman of the Safeguards
Committee reported conclusions that the best course of action would be to
informally examine recent cases of voluntary export restraints, orderly
marketing arrangements, and other import restraints of a safeguarding nature
that are taken outside the purview of article XIX of the General
Agreement. 1/ The talks would center on examination of the exact nature of
these actions, their effects on trade, the reasons they had been taken and the
reason article XIX procedures had not been used.

An interim report, completed in July, noted that the scope of
safeguarding measures extended beyond the purview of article XIX. Informal
consultations had revealed that the types of so-called grey area measures
varied widely. 1In addition, safeguards consisted not only of bilateral
arrangements, but also of unilateral actions and industry-to-industry
agreements where the specific role of governments was not clear. Discussions
also disclosed that the measures were used both as alternatives to article XIX
and as substitutes for other procedures under GATT; most often, article VI
antidumping and countervailing duty procedures.

Grey area measures appeared to be applied by importing countries and
accepted by exporting countries for a variety of reasons. Importing countries
found the measures preferable to article XIX actions because the problems of
compensation and retaliation could be more easily avoided and because they did
not have to affect all supplying countries, thus having more limited effects
on trade. Furthermore, the measures could be taken prior to serious injury to
the domestic market. Exporting countries accepting the measures indicated
that they often had little choice entering into agreements of this nature
because refusal could result in quantitative restrictions, antidumping or
countervailing actions, or enforéed price mechanisms against their products.

These types of measures could result in more serious harm to exports than a
"grey area” agreement.

The harm of the measures was thought to stem from their possibility for
cartelizing markets, penalizing efficient suppliers, trade-diversion, and
political frictions. ULack of transparency and of provisions for expiration
dates also presented important disadvantages. The interim report concluded
that national commitments under the Ministerial had done nothing to slow the
increasing resort to these measures.

1/ For explanation of art. X1X see the sec. of this report entitled
Emergency Action on Imports.
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Trade in agriculture

In January 1983, the GATT Council established the Committee on Trade in
Agriculture called for by the Ministerial Declaration. Once set up, the
Committee began consideration of the work program mandated by the Ministers.
Development of improved notification procedures was found necessary in order
to proceed with examinations of (1) trade measures affecting agricultural
market access and supplies; (2) subsidies and other forms of export assistance
affecting agriculture; and (3) measures affecting agriculture taken under
exceptions or derogations to the Agreement. Formal conclusions and
recommendations resulting from these examinations are slated for submission to
the session of Contracting Parties in 1984.

After initiating its review of measures affecting market access and
supplies on a country-by-country basis, the Committee soon discovered that a
major obstacle to its work would be deficiencies in the information submitted.
Initial work also revealed that governments view many of their restrictive
measures in agriculture as legitimate rights under the Agreement. 1/

Initial work on agricultural subsidies and other forms of export
assistance 2/ revealed that although these measures were controversial, their
exact impact on trade was difficult to assess. As a starting point, more
extensive notification and regular review were necessary. A more difficult
issue concerns varying interpretations and applications of GATIT provisions
regarding subsidies. Subsidies will be one of the most sensitive and
complicated issues tackled by the Agriculture Committee in 1984. 3/

Tariff concessions

At its inception in 1980, three primary objectives assigned to the
Committee on Tariff Concessions (CTC): (1) to supervise the updating of GATT
schedules; (2) to supervise the staging of tariff reductions; and (3) to serve
as a forum for discussion of tariff questions. 1In view of these
responsibilities, the CTC also manages preparations for implementation of the
new Harmonized Commodity Description and Coding System (the Harmonized System).

Reporting on progress during 1983, the Chairman of the Committee said
that submission of loose-leaf schedules had advanced only slowly. Questions
regarding the legal status of loose-leaf schedules have also remained on the

1/ Arts. XI, XVI, XV1I, as well as waivers and "grandfather" clauses
(legislation enacted prior to accession the GATT) were presented frequently as
justification for agricultural restrictions.

2/ Credit sales, tied aid, barter, draw-back, buy-back, dual-pricing, inward
processing arrangements, and sales against local currencies are some examples
of "other forms of export assistance" under consideration.

3/ Subsidies are an extremely contentious issue in international trade, and
many of the disputes raised under art. XX111 and under the subsidies code
concern agricultural subsidies, in particular.
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committee's agenda. Tariff escalation, 1/ which is an issue closely linked to
the Secretariat studies of natural resource products, had also been an
important topic of the committee. Close coordination with the Secretariat was
recommended for proper examination of this issue.

A document outlining procedures for rectification and renegotiation of
GATT schedules for the introduction of the Harmonized Commodity Description
and Coding System was adopted in February 1983. 2/ According to an agreement
finalized in the Customs Cooperation Council, the Harmonized System has been
adopted for implementation on 1 January 1, 1987. Therefore, the proposals in
GATT to establish a common data base, currently being aired in the committee,
are vital to preparations for introduction of the Harmonized System. The data
base will form the basis for any renegotiation of tariff concessions under

article XXVIII 3/ as national tariff schedules are adjusted to conform to the
new international system.

As directed by the Council, the Committee raised the issue of application
of article XXVIII to new products. 1In preparation for widely supported
consultations on the subject, the Committee requested the Secretariat to
assemble information on actions taken under article XXVIII.

Trade and development

The Committee on Trade and Development (CTD) was established in 1966 to
insure that issues concerning developing countries are given priority
attention, as called for by Part IV of the General Agreement. 4/

1/ Tariff escalation refers to tariff structures in which duties rise with
respect to increasing levels of processing. Accordingly, when duties are
higher on particular manufactured goods than those on the semiprocessed
inputs, and when duties on the semiprocessed products are higher than those on
the raw-material inputs, processing industries of importing countries can gain
substantial protection even with a small degree of escalation. Development of
processing industries in countries providing raw materials is thus discouraged.

2/ For further information on the harmonized system see the OTAP,
33rd Report, 1981, p.27
"~ 3/ Much of the work of the committee revolves around art. XXVIL1 which
provides for consultation and negotiation or modifications in bound tariffs.

4/ Part 1V, added in 1969, and the "enabling clause," negotiated during the
1979 Tokyo round, allow special consideration of interests of developing
countries. The enabling clause allows developing countries to receive
diffeicalial and more favorable treatment from other GATT members with regard
to: (1) tariffs accorded under the Generalized System of Preferences; (2)
nontarif{ measures governed by GATT codes; (3) tariffs and, under certain
conditions, nontariff measures among developing countries under regional or
global trade arrangements; and (4) measures applied to least developed
countries,. in particular. The enabling clause also provides for greater
adhevence by developing countries to the obligations of GATT membership;
adherence which is commensurate with each country's level of economic
development.

62



63

During 1983, the CTD initiated consultations, called for in the
Ministerial Declaration, to examine implementation of part IV of the General
Agreement by individual Contracting Parties. The consultations are designed
not only to assess implementation but also to encourage governments to
consider part IV in forming overall trade policy. The first round of
consultations were held with Finland, Norway, Sweden, Austria, and Hungary.
The United States, the EC, and Japan, are slated to engage in consultations in
1984. Responsibilities of developing countries with respect to implementation
of part IV have been stressed by the United States. With a view to
encouraging the more advanced developing countries to assume fuller
commitments, particularly toward the least developed countries, several
developing countries have been chosen for part IV consultations during the
second half of 1984.

Although the consultation process was deemed successful in promoting a
broad exchange of views on trade policies and measures linked to the
objectives of part IV, suggestions surfaced for improving specificity,
preparations, and followup. Members were called upon to adhere closely to the
established procedures for submitting specific inquiries well in advance of
the consultation date. More specific answers could then be prepared and a
more effective process would result. The exact nature of followup remains
unclear, according to the criticism of some delegates, as does the orientation
of the report to be submitted in 1984 to the Contracting Parties.

Tropical products

A particular responsibility assigned to CTD to followup on the
Ministerial was the initiation of consultations and negotiations on trade in
tropical products. 1/ The aim of the consultations is to liberalize trade in
processed, semiprocessed, and unadulterated tropical products. Developing
countries have been asked to submit further requests concerning these products
for discussion at a second round of consultations in 1984.

Protective measures

Examination of protective measures taken by developed countries which
affect imports from developing countries is carried out by the Subcommittee on
Protective Measures. The subcommittee functions as a forum for discussion of
the measures notified by member countries. Results of the meetings contribute
to the regular annual review of implementation of part IV and operation of the
enabling clause. U.S. measures regarding specialty steel were reviewed in
September 1983. The transparency and nondiscrimination in their application
was welcomed by developing countries, however, they appealed for special
consideration to minimize the effect of such actions on their imports.

1/ Consultations in November 1983 covered the following groups of products:
tropical beverage items (coffee, cocoa, and tea); spices, flowers, and plants;

certain oilseeds, vegetable oils, and oilcakes; tobacco, rice, and tropical
roots; and tropical wood and rubber.
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Least developed countries

Work of the Subcommittee on Trade of Least Developed Countries is
concentrated in three areas: (1) expansion and diversification of trade of
least developed countries; (2) strengthening of technical cooperation

regarding trade; and (3) integration of these countries into the GATT trading
system.

This year the subcommittee began a series of consultations between
interested least developed countries and their trading partners. Trade

barriers and relevant commercial policies will be examined along with issues
generally related to development and trade interests.

Balance-of-payments import restrictions

Under certain articles of the General Agreement, members of GATT can
employ import restrictions to correct balance of payments difficulties. These
restrictions must be monitored, however, by the Committee on Balance of
Payments Restrictions. Although quantitative restrictions are generally
prohibited by GATT, exemptions under articles XII and XVIII 1/ can be applied-
in conjunction with consultations with this committee.

Discussion was initiated this year on means of strengthening the
consultative process and of improving coordination between GATT and
international financial institutions on balance of payments issues.

Full consultations

Brazil.--Consultations held with Brazil in December 1983 yielded
interesting side issues. Brazil presented a catalog of import restrictive
measures of other countries which it said affected Brazil's exports. Brazil
pushed for acceptance of the concept that consideration of these measures
should become an integral part of the balance-of-payments consultation
procedures. Although discussion of improving the procedures will continue
into 1984, this specific technique is likely to be softened or rejected.

Ghana.--In January, the Council agreed that full consultations would be
held with Ghana this year, in view of the fact that a complete examination had
not taken place in over a decade, during which time, Ghana had made numerous
changes in its import regime. These consultations were held in December 1983.

1/ Art. XII provides for the implementation of import restrictions by
Contracting Parties in order to safeguard the balance of payments position.
Such measures taken by them to "forestall. . . or to stop a serious decline in
its monetary reserves” or in the case of low monetary reserves "to achieve a
reasonable rate of increase in its reserves" are to be maintained only to the
extent that the conditions justify their application and are to be
progressively relaxed. 1In addition, unnecessary damage to the interest of
other Contracting Parties is to be avoided. Art. XVIII provides for the terms
under which developing countries may take these and other measures for the
purposes of development in exception to normal obligations under the agreement.
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Portugal.--Consultation with Portugal occurred in October 1983 in which
the Portuguese authorities were requested to announce a timetable for the
removal of restrictive import measures as soon as possible after the country's
stabilization program was taking hold.

Miniconsultations

Consultations under simplified procedures were held with Egypt, Korea,
Peru, Tunisia, Turkey, and Sri Lanka during 1983. The committee observed that
these countries had fulfilled their obligations relative to GAIT procedures
for balance-of-payments import restrictions. Full consultations were
recommended for Korea in 1984.

Quantitative restrictions and non-tariff barriers

The Group on Quantitative Restrictions and Other Non-Tariff Measures was
constituted in January 1983. In its 1983 progress report, the Group stated
that its work program had been broken down into three stages. The first stage
consists of obtaining more extensive and improved documentation from o
Contracting Parties on quantitative restrictions and nontariff measures. The
second stage, slated for completion in April 1984, consists of conducting a
detailed review of these measures. Stage three consists of presenting
findings and conclusions to the Contracting Parties at the 1984 session.

Detailed review of information on quantitative restrictions and nontariff
measures, collected from all Contracting Parties, began in December, thus
marking progress into stage two of the group's work program. Collection of
information will continue throughout stage two, and concurrent efforts will be
made to improve the quality and uniformity of information already submitted.

ACTIONS UNDER THE ARTICLES OF THE GENERAL AGREEMENT

Emergency Actions on Imports
of Particular Products (Article XIX)

Article XIX of the General Agreement allows GATT members to impose
emergency restrictive trade measures when actual or threatened serious injury
to a domestic industry is demonstrated. Since article XIX provides that a
concession may be suspended, withdrawn, or modified only "to the extent and
for such time as may be necessary to prevent or remedy" the injury, the
suspensions are legally of a temporary nature. Prior notification to the
Contracting Parties and consultation with exporting countries is required
regarding the restrictive measures taken, except when delay of consultation
would cause "damage difficult to repair.” The bulk of article XIX actions
have been taken under this exception, however, with consultations following
implementation of the measures. Consultation is induced by the provision that
affected exporting countries may unilaterally suspend "substantially
equivalent concessions or other obligations,” without resort to negotiation.
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U.,8. Consultations on specialty steel 1/

On July 20, the United States notified the GATT Council of article XIX
temporary import relief measures instituted on certain articles of specialty
steel and stated its willingness to enter into consultations with affected
parties. The imposition of the relief measures, following determination by
the President that import relief measures were warranted, was based on a U.S.
International Trade Commission (Commission) finding that certain of these
products were being imported into the United States in such increased
quantities as to be a substantial cause of serious injury to the domestic
industries producing similar articles. The relief measures imposed by the
President took the form of both quotas and tariffs to be phased down over a
4-year period. The U.S. action was also raised in the September meeting of
the Subcommittee on Protective Measures of the Committee on Trade and
Development, as an action having impact upon trade of developing countries.
The question was raised whether special consideration might be shown to
developing countries in such cases, particularly when developing countries
were only minor suppliers of the article concerned.

When the issue of U.S. imports of specialty steel was brought before the
Council in July, the U.S. action was termed drastic and unfair, and a
grey-area nontariff measure by some Contracting Parties. 1In response to a
criticism by the EC that no evidence had been presented that the U.S. steel
industry difficulties resulted from imports and that these difficulties
stemmed more from the world economic crisis, the United States stated that
determination of injury had been made under transparent U.S. procedures, and
that the Administration action had, after all, been less severe than the
measures recommended by the Commission.

Several countries entered into consultations with the United States on
the specialty steel restrictions. Consultations with Spain, Finland, Brazil,
Austria, Sweden, Argentina, and Poland focused on conclusion of market share
arrangements. Consultations with Canada and the EC concerned requests for
compensation. Consultations on arrangements with the EC were by far the most
controversial and difficult. The EC proposed to exercise its right of
retaliation suspending substantial benefits to the United States by means of
tariffs and quotas on certain chemical products and sports equipment. The
proposed measures were thought by U.S. authorities to be generally excessive
and negotiations on compensation continued into 1984. 2/

1/ For further coverage of this issue see also sec. 201 of the Trade Act of
1974, ch. V.

2/ For further coverage of this matter see the section on U.S.-EC Bilateral
Trade Issues in ch. IV of this report.
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Notifications

The tabulation below presents the products for which notifications were
received from various contracting parties under article XIX during 1983.

Country : Product . ) Date
Australia-------~----~---—~-: Filament lamps—- --—~--eeceem—o : 7-26-1983
Australia---------=-—-----; Nonelectrical domestic re- :

: frigerators and freezers----: 8-17-1983
Canada-----~—~--—~--—-——--: Nonleather footwear---——-—~—-- : 7-13-1983
Canada-—— ~——~————- e m e : Leather footwear—---—--—-—--——- : 7-13-1983
Canadg--—-—~-=-—=ww—ww—~--: Footwear other than rubber

: OrF CANVAS~ = === —mm e me e : 7-13-1983
Canada--——=-————memm o : Yellow onions—---—-=~mmmmmmme e : 7-13-1983
EC—- — e e - ~~-: Dried grapes----- ———————————— : 8-11-1983
EC—-mmm e e e : Tableware and other articles : 8-29-1983
(France, United Kingdom) : of stoneware, commonly used :

: for domestic or table

: PUCLPOSES———- = — im0}
EC———momm e e e -~~-~: Certain species of timber----- : 2-11~1983
Norway--—-———=~—-== e : Various textiles items—--——---: 7-20-1983
United States------—-----—: Porcelain-on-steel cookware---: 4-13-1983
United States—- -+-—------~: Preserved mushrooms-- - ——~-——-~ : 7-13-1983
United States—------~-----: Heavyweight motorcycles-----—- : 7-19-1983
United States—--------—----: Lag screws and bolts---—-—-—-- : 7-13-1983
United States—- - ----------: Specialty steel----—c—cceeuu: 7-20-1983

.
o
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Conciliation and Dispute Settlement
(Articles XXII and XXIII)

‘The General Agreement organized a system of reciprocal rights and
obligations to be maintained in balance. When a country fails to respect a
tariff concession or other obligation or engages in a trade practice
inconsistent with the GATT provisions, the Agreement allows member countries

to seek redress through the dispute settlement procedures of articles XXII and
XXIII.

Article XXII provides that Contracting Parties shall afford adequate
opportunity for other Contracting Parties to consult on any matter affecting
the operation of the General Agreement. If this consultation does not lead to
resolution of a dispute, the affected party may proceed under article XXIII(1)
to "make written representations or proposals to the other contracting party
or parties™ concerned. Thereupon, "any contracting party thus approached
shall give sympathetic consideration to the representations or proposals made
to:it." If the bilateral discussions fail to produce a settlement within a
"reasonable” time, the matter is referred to the Contracting Parties under
article XXIII(2). At this point, the procedure now common is to refer the
dispute to a panel, usually composed of three (sometimes five) individuals
selectéd from Contracting Parties not engaged in the dispute. The panel
members are expected to act as disinterested mediators and not as
representatives of their governments. Panels meet one or more times to
consider oral and written presentations not only from the parties directly
involved but also from other interested GATT members.

* A draft report of the panel is first presented confidentially to the
disputing parties for comment. It is then distributed confidentially to all
Contracting Parties prior to presentation at a Council meeting. Panel reports
normally contain proposals for remedies to be recommended to the disputing
parties by agreement of the Contracting Parties. Most often, these remedies
counsel elimination of the offending practice. 1If the GATT-inconsistent
practices are not eliminated, the CP's may authorize suspension by the
complainant country of "appropriate" concessions; this authorization is not
frequently granted. According to the final paragraph of article XXIII, such
suspension, the ultimate GATT sanction, may trigger withdrawal of tariff
concessions (within 60 days) of the country subjected to the sanction.

One result of the increasing number of disputes brought before GATT in
recent years is that the integrity and workability of the dispute settlement
process is under closer scrutiny. Now, the strengths, weaknesses, and most
appropriate uses of the process are more clearly coming to light than when
resort to conciliation under GATT auspices was less common.

The United States has resorted extensively to these mechanisms. Out of
75 disputes which have arisen under article XXIII in the history of GATT, the
United States has been engaged in over half. Cases the United States has
brought against other Contracting Parties have totaled 28; cases brought
against the United States have totaled 11.
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Bilateral consultations

The followiﬁg tabulation shows the consultations under articles XXII and

XXIII(1)

conducted during 1983:

Complaint Against
by-- actions of-- Product
Art. United States 1/--Brazil Nonrubber footwear
XX1I - do------ 1/--Japan = ———————e do—————~—~
————— do------ 1/--Korea ———mmm——do—— =~
————— do------ 1/--Spain Soybean o0il and products
————— do------ 1/---Portugal - ———=—do-~—-~——~
----- do------ 2/--Canada Front-end loaders
EC———— i e Japan Copper ore and
concentrates
Japan 2/————————= United States Cab chassis
Art. United States—-—-—- Japan Agricultural import
XXIII. restrictions

EC-——=——em——————-United States Machine-threshed cigarette
leaf tobacco

Malawi——-——————~~ do——-——mmm— Sugar quotas

Brazil-—--~———-- do-m——mmm e e do————-

Nicaragua—------— do—-—mmmm e do——-—~

EC 2/-————————— Japan Nullification or impair-

ment of benefits

1/ These consultations were brought to the GATT pursuant to Section 301 of
the U.S. Trade Reform Act of 1974.
2/ These consultations, though initiated in 1982, continued into 1983.

Cases referred to panels

If bilateral discussions fail to produce a settlement, disputes are
‘often referred to panels or working parties set up under article XXIII:2.
Bilateral settlement among parties to a dispute is encouraged at every phase
of the process, however, up until final adoption of a panel report by the
Council. Those disputes that were being considered by panels during 1983 are
discussed below in detail.

Panels requested by the United States

Canada's Foreign Investment Review Act.--In March 1982, a panel was
set up to examine the U.S. complaint concerning Canada's Foreign Investment
Review Act (FIRA). The United States argued that the act led to trade
distorting practices. Although the report was first presented to the Council
in November 1983, its findings were not immediately adopted since Canada
requested further time for administrative review of the impact of the
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findings. 1/ Although the United States did not totally agree with the
findings of the panel, it supported adoption of the report as a sign of
commitment to GATT dispute settlement procedures.

The panel concluded that the Canadian practice of conditioning
investments upon written undertakings to purchase Canadian goods was
inconsistent with GATT Article III(4) which states that imported products
shall be given treatment no less favorable than products of national origin.
Further, the panel found that the purchase undertakings were not necessary to
the effective administration of the legislation. These conclusions led the
panel to suggest that "there may be scope for adapting the administration of
the Foreign Investment Review Act in such a way as to remove the implication
that imported products are treated less favorably than domestic products.”

Consultations regarding FIRA had taken place periodically between the
United States and Canada since enactment of the act in 1974. FIRA provisions
required that new or newly acquired companies seeking to invest in Canada
submit investment proposals which describe the company's intentions, including
plans for export sales and for purchase of Canadian products. FIRA further
allowed for local content requirements, which could take the form of purchase
of a minimum share of Canadian goods or of preferences for purchase of
"competitively available" Canadian goods. Although the Canadian Government
argued that these measures were to be entered into on a voluntary basis, the
Government could negotiate legally binding commitments during the review
process and could reject proposals that did not conform.

EC subsidies on canned fruit and raisins. 2/--A panel was established in
March 1982 in response to the U.S. complaint that the EC subsidizes the
production of canned peaches and pears, and raisins. The United States argued
that benefits resulting from tariff concessions negotiated on these products
and on fruit cocktail were being impaired and nullified by the subsidies.
During previous consultations the United States alleged that the subsidies
were causing and threatening to cause further disruption of U.S. exports of
these products to EC member states. Since this case tackles the extremely
sensitive issue of EC policies on agricultural subsidies, the EC appears to
" prefer a bilateral settlement. The report of the panel is expected to be

presented to the Council in March 1984 unless a bilateral settlement is
‘achieved.

Japanese import restrictions on leather.--A panel was first requested by
the United States to resolve the issue of Japanese leather import restrictions
at the March 1983 Council meeting. The Council, however, requested the United
States and Japan to continue bilateral consultations and report back on the
dispute at a later date. 1In April, the Council agreed to establish a panel,
‘but encouraged further bilateral consultations during finalization of the
terms of reference of the panel. ' ‘

1/ Canada agreed to adoption of the report at a Council meeting in February
1984, and indicated that the legislation would now be implemented in a manner
consistent with GATT.

2/ See salso sec. 301 of the Trade Act of 1974, in ch. V of this report.
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This dispute is a continuation of a 1979 complaint filed with the U.S.
Government under section 301 of the trade act of 1974 by the Tanners' Council
of America. The group claimed that the Japanese leather quotas were illegal
under GATT and that the leather tariffs were excessive. Bilateral
consultations led to an understanding that took effect in 1979 and expired in
March 1982. The understanding, which called for quota increases and improved
quota licensing procedures, proved ineffective due to the continuation of high
tariffs and restrictive licensing practices. As a result, the allotted U.S.
quotas went unfilled. Further consultations with Japan did not succeed and
the United States resorted to conciliation by a GATT panel. Japan has not
argued that its actions are consistent with GATT but that its restrictions are
necessary for socioeconomic reasons; to protect the economically deprived
class of people employed in the domestic leather industry.

Pressure to resolve the case bilaterally has continued even throughout
the panel phase, as the social and political complications of the dispute are
quite sensitive for Japan. The two governments will continue negotiations
into 1984, although the panel findings may be ready for submission to the
Council in March 1984. Findings regarding this case would also have

implications for the article XXII consultations the United States is currently
conducting with Japan on footwear.

EC tariff preferences on citrus products. 1/--In November 1982, the
Council agreed to establish a panel to examine the U.S. complaint. During
1983, establishment of the terms of reference of the panel proved to be a
controversial undertaking. Terms of reference were finally adopted in May,
but only after attachment of certain understandings proposed by the Council
chairman. The first understanding defined product coverage of the panel
discussion and the second stipulated that materials relating to EC agreements

with Mediterranean countries and the corresponding citrus tariff preferences
be taken into account.

In bilateral consultations taking place between October 1980 and April
1982, the United States contended that EC tariff preferences on imports of
citrus products from Mediterranean countries violated MFN obligations and thus
represented nullification and impairment of GATT benefits accruing to the
United States. The United States argued further that the preferences were
pervasive; granted to 11 Mediterranean countries and to some African,
Caribbean, and Pacific countries, and applying to 9 citrus products of
interest to the United States. The preferences were calculated to result in
discriminatory advantage to 85 percent of EC fresh orange imports, and to 60
and 50 percent, respectively, to grapefruit and lemon trade. 2/

A panel was not established until November, as the parties first employed
the good offices of the Director-General to attempt to achieve bilateral
resolution of the dispute. The EC countered that the preferential
arrangements were consistent with GATT provisions governing free--trade areas
(art. XXIV) and that no evidence of U.S. injury was presented.

l/'See also sec. 301 portion of ch. V of this report.

2/ Further background on this case may be found in OTAP, 34th Report, 1982,
p. 44.
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Panels examining U.S. measures

Canada's complaint on U.S. exclusion of imported spring assemblies.--A
longstanding dispute before the Council was finally resolved in May 1983 with
the adoption of the panel report on Canada's complaint on U.S. exclusions of
imported spring assemblies. Canada had requested formation of a panel in
December 1981 to examine whether a U.S. order excluding imports of automotive
spring assemblies which infringed upon a certain patent violated the "national
treatment™ provisions of article III:1 of the General Agreement. This
exclusion order followed a determination by the U.S. International Trade
Commission that imports from a Canadian firm that infringed U.S. patents
threatened to cause substantial injury to U.S. industry, thus violating
section 337 of the Tariff Act of 1930.

The panel concluded that the U.S. exclusion order, directed at all
foreign imports of automotive spring assemblies violating a valid U.S. patent,
was not applied in a manner constituting "arbitrary or unjustifiable
discrimination against countries where the same conditions prevail.”" The
panel did not find that the law had been applied as a disguised restriction on
‘international trade, as Canada had argued.

Prolongation of the case resulted from controversy over the findings of
the report presented to the Council in June 1982. The report was adopted
after a compromise understanding, proposed by the Council chairman, was
accepted. As a result of Canada's dissatisfaction with the findings of the
report, it came before the Council several times before its adoption. In May,
after consultations with the U.S. and Canadian delegations, the Council
chairman proposed that the report be adopted subject to the understanding that
adoption would not foreclose future examination of the consistency of using
section 337 for patent infringement cases with national treatment provisions
of article III and article XX of the General Agreement. 1/

EC complsint on the U.S. Manufacturing Clause.--A panel was established
in April 1983 to examine the EC complaint on section 601 of the U.S. Copyright
Act known as the manufacturing clause. 2/ According to the EC, the
menufacturing clause effectively prohibits imports of certain literary
material by an American author into the United States, thus violating
articles XI and XIII 3/ of the General Agreement. The United States and the

1/ Art. XX(d) provides a general exception from obligations of the Agreement
for the adoption or enforcement of measures necessary to secure compliance
with laws and regulations relating to the protection of patent rights and
other property rights, and for the prevention of deceptive practices.

2/ This Act prohibits imports into the United States of “non-dramatic
literary works" in the English language by American authors except for those
imported from Canada. 1In 1982, legislation extending the expired
manufacturing clause was passed by Congress. A Presidential veto of the
legislation was overridden by Congress. Some version of this clause has
accompanied the U.S. copyright law since its enactment in 1891 to protect the
nascent domestic printing industry.

3/ Art. XI provides the rules as well as certain exceptions for the general
elimination of quantitative restrictions. Art. XI1I outlines the rules for

nondiscriminatory administration of those quantitative restrictions wh1ch2are
maintained under exceptions of the Agreement.
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EC held consultations, which were not successful, on the discriminatory
treatment resulting from the legislation. Findings of the panel were nearly
complete and were scheduled to be presented to the Council in March 1984.

Nicaraguan complaint on U.S. sugar quotas.--A panel was established in
July 1983 at the request of Nicaragua to investigate U.S. reduction of quotas
on sugar imported from Nicaragua. Nicaragua argued that the quota reduction
was unilateral, discriminatory, and violated the principles contained in

"‘ articles II and XIII 1/ of the General Agreement. Also, Nicaragua noted that

reasons put forth by the United States as justification for the measure were
not economic reasons. In response, the United States claimed that the measure
was not inconsistent with the agreement, that the dispute would require a
political solution; thus, a GATT panel could not appropriately resolve the
security and political issues involved.

In May, President Reagan announced that quota allocations for imports of
sugar would be reallocated, beginning October 1, 1983, and extending through
September 1984. By the Council meeting of late May, Nicaragua requested
consultations under article XXIII(1l), but these consultations yielded no
satisfactory results. The quota for Nicaraguan sugar was reduced from 58,000
to 6,000 short tons. The balance was redistributed to Costa Rica, El
Sslvador, and Honduras with Honduras receiving the lion's share. Reasons for
the actions were contained in a press release made available to GATT
delegations. These reasons included the U.S. desire to reduce the resources
available for Nicaragua for financing military buildup and subversion in the
region, and the U.S. commitment to stability in the region. The press release
closed saying that the action did not fundamentally change the overall sugar
program, as quotas were unchanged for all countries but the four concerned.

Followup on certain panel reports

Quantitative restrictions by the EC (France) against certain products

from Hong Kong.--In July 1983, the Council adopted the report of the panel
established to examine quantitative restrictions by the EC (France in
particular) on imports of certain products from Hong Kong. The panel report
found that infringement of obligations under the General Agreement had taken
place which constituted nullification or impairment of benefits accruing to
Hong Kong. 1In redress, the report suggested that the Contracting Parties
recommend termination of the relevant quantitative restrictions by France.
The report was credited with dispelling the argument that allowing a lapse in
time before using GATT dispute settlement channels implied tacit acceptance of
the disputed measures. The panel report was adopted by the Council along with
the recommendation contained in the report.

"1/ Art. 1II provides the rules for maintenance of the schedules of negotiated
tariff concessions. See art. XIII, ibid.
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In December 1981, the United Kingdom complained (on behalf of Hong Kong)
that France maintained quantitative restrictions, not justified by any GATT
provisions, against various products imported from Hong Kong. As
consultations yielded no satisfactory results, a panel was established in
October 1982. Followup on the report continued throughout the year, however,
compliance by France with the Council recommendations proceeded slowly.
Following sdoption of the report, however, the United Kingdom informed the
Council in November 1983 that France still had not lifted restrictions on any
of the eight affected product categories. Lifting of three product categories
was said by the EC to be imminent and a solution for terminating restrictions
on the other five was being worked out. The latter categories represented the
bulk of the disputed trade. By the time the issue was brought before the
session of the Contracting Parties in late November, restrictions of the first
three categories had been terminated but no further action had been taken on
the other five. The United Kingdom described the case as a test of the
capability of dispute settlement procedures of the GATT to encourage
compliance with final recommendations.

DISC. 1/--Although the panel on the U.S. legislation completed its work
in 1981, followup on the panel's report continued into 1983 due to EC
discontent with the slow progress in efforts by the United States to implement
changes in the legislation. 1In July 1982, the EC proposed that work begin on
compensation measures, but Council action on this proposal was postponed with
the argument that the final legislation must be examined prior to making any
compensation decisions. The U.S. legislation to replace DISC was introduced
to Congress in August.

In October 1983, the EC further proposed that the Council establish a
working party to evaluate injury resulting from the application of DISC
legislation. Although many countries supported the EC proposal, some felt the

timing inappropriate and preferred to await passage of the alternative
legislation. -

Vitamin B-12. 2/--Followup on the 1982 report of the panel continued into
1983 with the EC claiming a right to compensation for injury. Increasing
customs duties on imports of acetic acid was proposed as retaliation. For its
part, the United States claimed that the EC did not possess this right as the
panel report had stated that the United States had not infringed upon
obligations under GATT, nor had it mentioned compensation. To this argument,
the EC claimed that the panel report had contained contradictory conclusions.

1/ For further background on this case see the OTAP, 34th Report, 1982,
p. 39 and OTAP, 33rd Report, 1981, p. 55.

2/ For further background on this case see the OTAP, 34th Report, 1982 p. 41
and OTAP, 33rd Report, 1981, p. 53.
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The following tabulation lists progress on article XXII1(2) cases during
1983. It also gives the reader a conception of the duration of time required,
in each case, for the completion of the panel dispute settlement process.

Case : Subject of : Panel : Report : Report
by/versus : _complaint : established : presented : adopted
EC/US 1/-——=—--= : DISC ¢ July 1973 : Nov. 1976 : Dec. 1981 2/

EC/US 1/--—-~--— : Vitamin ;1981 : June 1982 : Oct. 1982
B-12 : :
US/Canada—~—-—-—- ¢ Spring : Dec. 1981 ¢ June 1982 . May 1983 2/
Assemblies : :
Hong Kong/EC 1/-: Quantitative : Oct. 1982 : July 1983 ¢ July 1983
restrictions: : :
US/Canada————~-- : FIRA : Mar. 1982 : Nov. 1982 : Feb. 1984
US/EC—~———mmaaam : Canned Fruits :-—-—-—- do—--—— : pending : pending
US/EC————————~—~ : Citrus : Nov. 1982 e do——--—- e do-—————~~
preferences: : :
UsS/Japan——-—---— : Leather :  Apr. 1983 : Mar. 1984 e do————-——-
EC/US—-———=——-—= : Manufacturing :—----- do—~---—- : Mar. 1984 e do-——~~—---
Clause : : :
Nicaragua/US—----: Sugar Quota : July 1983 : Mar. 1984 S do-————--~
EC/Japan—--—--——-—- : Nullification : 3/ :
or impair- :
ment of
benefits

1/ Followup on panel report continued during 1983.
2/ Adoption subject to an understanding.
3/ Panel requested April 1983, but not yet established.
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Negotiation on Modification of Schedules
(Article XXVIII)

Under article XXVIII, a Contracting Party may request negotiation to
modify or withdraw original tariff concessions. The Contracting Party wishing
to take this action must enter consultations not only with the party directly
affected, but also with other parties with a principal supplying interest in
the products concerned. The article is based on the principle of compensation
to maintain a balance of concessions. 1/ This article is particularly
relevant to the changes the United States and Canada will have to incorporate
into their customs classifications for implementation of the harmonized

system. It is also used when tariff classifications are generally adjusted
and reclassified.

Negotiations

During 1983, the United States engaged in negotiations with several
countries that had notified article XXVIII adjustments. These countries
included Brazil, Sweden, India, Australia, and Canada. Negotiations with
India, which concerned a wide range of products, continued into 1984.

Due to its stake in high-technology trade, the United States has shown
consistent interest in the case brought before the Council by Japan concerning
the raising of tariffs on compact disc players by the EC. In submitting this
complaint to the GATT, Japan argued that the preemptive raising of a tariff
rate on a new product had much broader implications than article XXVIII alone.
The issue, according to Japan, has serious trade implications for
high-technology goods in general. 1In addition, trade in new products passes
questions regarding the proper use of safeguards measures and the application
of standards which might not be adaptable to a previously untrade product. 1In
particular, several questions surfaced in determining the proper application
of article XXVIII to cases where the volume of trade in a product had not
reached a high enough level to provide a useful quantitative basis for
negotiations and where expansion of trade in a new product was foreseen. The
existing formula for determining compensation might not be adequate in such
cases. 1In October, Japan formally proposed establishment of a working
party on the general issues entailed. However, the Council agreed that the
Committee on Tariff Concessions was the most appropriate forum for the CP's to
examine the implications of the EC action.

1/ Art. XXVIII states that "in such negotiations and agreement, which may
include provision for compensatory adjustment with respect to other products,
the Contracting Parties concerned shall endeavor to maintain a general level
of reciprocsal and mutually advantageous concessions not less favorable to
trade than that provided for in this Agreement prior to such negotiations.”
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Notifications

The tabulation below lists articles subject to notifications by
contracting parties in 1983. Affected contracting parties base requests for
negotiations on the tariff alterations contained on these notifications.

Country Product
United States————————m o e Ethyl alcohol
Australia——-——~———rm e e Refrigerators
DO e e e e e e e Nonagricultural tariff
» revisions
Austeig———---—----mmm oo e Varlous schedule changes
Canada—- - - —-~---Bulldozer and feed pellet
mill parts.
Canada—--——————————~ —— -Yeast
EC—- — e e SOV —— Compact disc players
New Zesland---———-——~-—~ — Polymerization products

and cellulose,
pens and pencils

South Africa————-———mm e Lab glass
DO e ] Motorcycle spark plugs
Sweden——-——————— e e Shrimp

sk

Accessions to GATT
(Articles XXXIII and XXVI)

Belize was admitted as a contracting party to GATT through declaration
under article XXVI of the General Agreement. 1/ Belize had been classified as
one of 30 states accorded de facto application of the GATT as territories
subject to GATT prior to becoming independent states. Nations not in this
category must accede under the procedures of article XXXIII. 2/ The accession
of Belize brings the total number of Contracting Parties to 90.

1/ Art. XXVI states that "if any of the customs territories . . . possesses
or acquires full autonomy in the conduct of its external relations . . . such
territory shall, upon sponsorship through a declaration by the responsible
contracting party establishing the fact, be deemed a contracting party."

2/ Art. XXXIII contains the normal procedures for accession under which the

Contracting Parties may accept the accession of a new member by a two-thirds
majority vote.
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Several countries applied for observer status in 1983 with the intention

of becoming Contracting

Parties.

In January, Paraguay formally decided to

reinstate procedures for accession to GATT, and began negotiations through

reactivation of a Working Party that had been previously established.

In

October, Guatemala and Honduras were granted permanent observer status for
Council meetings and were recognized as countries with plans to consider
The People's Republic of China requested observer
status at the November Council meeting stating that the request was without

becoming GATT members.,

prejudice to its position regarding its legal status vis-a-vis GATT.

After

having joined the textiles agreement this year, China is, however, thought to

be seriously considering applying for full GATT membership.

Provisional

membership of Tunisia was renewed again this year pending completion of

. negotiations.
the contracting parties

at year-end 1983.

The tabular presentation which follows shows the composition of

GATT Membership as of December 31, 1983

Contracting Parties to the GATT (90)

Argentina
Australia
"Austria
Bangladesh
Barbados
Belgium
Belize
Benin
Brazil
Burma
Burundi
~Cameroon
Canada
Central African
Republic
Chad
Chile
- Colombia
Congo
~ Cuba
Cyprus
Czechoslovakia
Denmark
Dominican Republic
Egypt
Finland
France
Gabon
Gambia
Germany, Federal
Republic of

Ghana
Greece
Guyana
Haiti
Hungary
Iceland
India
Ipdonesia
Ireland
Israel
Italy

Ivory Coast
Jamaica
Japan

Kenya
Korea, Republic of
Kuwait
Luxembourg
Madagascar
Malawi
Malaysia
Maldives
Malta
Mauritania
Mauritius
Netherlands
New Zealand
Nicaragua
Niger
Nigeria

Norway
Pakistan
Peru
Phillipines
Poland
Portugal
Romania
Rwanda
Senegal
Sierra Leone
Singapore
South Africa
Spain
Sri Lanka
Suriname
Sweden
Switzerland
Tanzania
Thailand
Togo
Trinidad and Tobago
Turkey
Uganda :
United Kingdom
United States of
America
Upper Volta
Uruguay
Yugoslavia
Zaire
Zambia
Zimbabwe
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Acceded provisionally (1)

Tunisia

Countries to whose territories the GATT has been applied and which now, as
independent states, maintain a de facto application of the GATT pending final
decisions as to their future commercial policy (30)

Algeria Guinea-Bissau St. Vincent

Angola Kampuchea Sao Tome and
Antigua and Barbuda Kiribati Principe

Bahamas Lesotho Seychelles

Bahrain Mali Solomon Islands
Botswana Mozambique Swaziland

Cape Verde Papua New Guinea Tonga

Dominica Qatar Tuvalu

Equatorial Guinea St. Christopher United Arab Emirates
Fiji and Nevis Yemen, People's Democratic
Grenada St. Lucia Republic of

IMPLEMENTATION OF THE TOKYO ROUND AGREEMENTS

Among the results of the Tokyo round negotiations are six major
agreements establishing rules of conduct governing the use of nontariff
measures, and sectoral agreements to liberalize trade in civil aircraft, bvine
meat, and dairy products. Nontariff barriers (NTBs) were perceived by both
the United States and its trading partners as the greatest obstacles remaining
to the expansion of international trade after the tariff cuts of the Kennedy
round. For this reason, these agreements are frequently considered the most
significant accomplishments of the Tokyo round. 1/

The following section describes the implementation and operation of
these agreements during 1983, as carried out by their respective committees.
Committees established under the codes, which met two or more times a year,
are composed of signatories of the perspective codes and are charged with
implementation of code provisions. As such, the committees provide a forum
for addressing questions, raised regarding the code provisions and for
settling code-related disputes among signatories. During 1983, all code
committees were directed by the CP's to evaluate the success of the operation
of the codes. These committees were established by each agreement so that
signatories would have a forum in which to consult one another over disputes
and contested areas of interpretation of the agreements. The status of
participation in each of the agreements, as of yearend, is shown in table 8.

1/ The Tokyo round agreements entered into force on Jan. 1, 1980, except for
those on government procurement and on customs valuation, which entered into
force one year later. The customs valuation agreement, however, was

implemented earlier, July 1, 1980, by the United States and the EC.
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Table 8.--Signatories to the Tokyo Round Agreements:
Status as of December 2, 1983

: : Gov't : . . :Dairy :Customs:Import :Civil :Anti-
. Stan- Subsi- Bovine . .
Countries ‘dards ‘PrOcuUre-: .. ¢ ' meats ‘PFOT ¢ valu- :licen- :air- :dump-
: : _ment : : :ducts : ation : sing :craft : ing
Contracting : : : : : : : : 2
parties: : : : : : : : : :
Argentina------ 3 s : : : A : A : 81/ : S : :
Australia———--—-: : : Al A : A A : A : A
Austrig--———--- : A A : A : A A A A : A A
Belgium————=——=: A : : : : : : A
Brazil-—-—————-—- : A : A A Al/ : A
Canada———~————— : A A : A : A Al/ A T A : A
Chile-————————- : A : A : : : : A : :
Czechoslovakia-: Al/ : : : : A : A
Denmark—--—----~: Al/ : : : : : : A/
Egypt————————= : A : A : A HE] : A ¢ 8 A
EC 2/ : A A : A : A : A A : A : A : A
Finland——-—---= i A A : A : A : A : A A : A
France-———————- H A : : : : : A :
West Germany-—-: Al/ : : : : : : : Al/
Greece———————=— : s : : : H HE :
Hungary———--—-- : AL/ : : : A ¢ A : A : A : t A
India———-—-——- : A : A : Al/ A : A
Ireland-——-——~- : A : : : : : : A :
Israel-———-——--- : : A : : : : : : :
Italy-—————=~—=== : A : : : : S :
Japan--————————- : A A : A : A : A A A : A A
Korea-——————=--: A : A : s Al/ :
Luxembourg----- : A : : : : H : A H
Malawi-——-————- : : : : : :  Al/ :
Netherlands——-~: A : : : A :
New Zealand----: A : Al/ A A Al/ A :
Norway-—————~—- : A A A : A A A A : A A
Pekistan-—-—-—- : A : : A : : A : : A
Philippines——--: A : ¢ Al/ :
Poland----——~-—- : : : : A A : A
Romania—--—-——- : A : : : A A : A A : A A
Rwanda——-~—~——- : S : : : : :
Singapore-~——-- : A : A : : :
South Africa--—-: : : : A : A : A : A : :
Spain---——~———— : A : : Al/ : : Al/ : : A
Sweden——-—————-— : A A : A : A : A : A : A : A : A

.o

See footnotes at end of table
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Table 8.--Signatories to the Tokyo Round Agreements:
Status as of December 2, 1983--Continued

) ‘stan- ° Gov't 'Subsi— ‘Bovine :Dairy :Customs:I?port :Civil :Anti-
Countries ‘dards ‘PFOSUTe=i 4. o 1 leats ‘PFO- ¢ valu- :licen- :air- :dump-
: : _ment : : :ducts : ation : sing :craft : ing
Switzerland—-—-: A A A A : A A : A : A _.: A
Tunisia 3/———--: A : : A : : : :
United Kingdom-: Al/ : Al/ : Al/ : Al/ : Al/ i AL/ : Al/ : AY/
United States-—-: A : A : A : A T A : A : A ¢ A A
Uruguay———-———— : : : A : A ¢t A : : : :
Yugoslavia~———- : A : S A ¢ : A : A : A
Non-contracting: : : : : : : : H
parties: : : : : : : : : :
Bulgaria———--—- : : : : A A : : :
Guatemala——-——- : : : : A/ ¢ : : : :
Paraguay---—----: : : : Prov. : : :

ee o0 o
.

A: Accepted - S: Signed (acceptance pending)

1/ Reservation, condition and/or declaration.

2/ The EC is a signatory to all the agreements. 1In as much as the standards
agreement and the aircraft agreement cover matters which go beyond the authority
of the EC, each of the EC member states is also a signatory to these agreements.

3/ Provisional accession to GATT
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\ Agreement on Subsidies and Countervailing Duties

The Agreement on Interpretation and Application of Articles VI, XVI, and

KXIII of .the GATT (the subsidies code) entered into force on January 1, 1980.

There were noé new signatories to the Agreement in 1983 and thus its membership

‘ remainéd-at 21. 1/ Egypt, which had signed the Agreement in 1982, formally
i.ratified the agreement in September of 1983 and thus the provisions of the

ggreement became fully operative with respect to Egypt.

The subsidies code is intended to clarify existing GATT provisions
regulating the use of subsidies as well as the use of offsetting
countervailing duty measures employed by signatories to remedy the trade
distortive effects of certain subsidy practices. Through the establishment of
agreed rights and obligations relating to the use of subsidies and
countervailing measures, the agreement seeks to ensure that a signatory's
subsidies do not injure the trading interests of another signatory, .and that
countervailing measures do not unjustifiably impede trade. 2/

The Committee on Subsidies and Countervailing Measures (CSCM), consisting
of .representatives from each signatory, is normally scheduled to meet on a
semiannual basis, generally in the Spring and the Fall of the year. However,
in addition to these regularly scheduled meetings, the CSCM met on a number of

‘*bther occasions in 1983 to address other urgent business before the committee,
" most notably United States' allegations that the EC was providing export

'subsidies on pasta and wheat flour in violation of the agreement's provisions
regulating the use of export subsidies. Bilateral efforts to resolve these
disputes had proved unsuccessful and as a result the CSCM had established
panels in 1982 to consider these matters. Because of the fundamental
importance of these disputes regarding the interpretation of key operative
provisions of the agreement regulating the use of export subsidies, these
disputes occupied a great deal of time and attention of the CSCM in 1983.

1/ See table 8 at the beginning of this section for a full listing of this
code's membership.

2/ If one signatory's exports cause material injury to another signatory's
domestic industry, the injured party may either impose countervailing duties
under its domestic procedures to offset the margin of subsidy, or seek
undertakings from the exporting country, for example, to eliminate or limit
the alleged subsidy. A remedy is also provided in the code for the case in
which one signatory's subsidized exports displace another signatory's exports
in third-country markets. The signatory whose exports were displaced may
request consultations with the exporting country; if consultations do not
result in a mutually acceptable solution, signatories may refer the matter to
the Committee on Subsidies and Countervailing Measures (CSCM) established by
the agreement for conciliation. The CSCM will appoint a panel if conciliation
does not resolve the problem, and will make recommendations to parties to the
dispute based on the panel's report. If the Committee's recommendations are
not followed within a reasonatle period of time, the committee may authorize
appropriate countermeasures.
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Other topics discussed at the meetings of the CSCM in 1983 included the
notification of subsidies, countervailing duty actions taken by signatories,
the manner in which subsidies should be calculated, and the dispute settlement
procedures of the agreement. A brief discussion of these issues follows.

Dispute settlement activities 1/

In 1983, the United States continued action under the dispute settlement
provisions of the subsidies code in an effort to seek redress for EC export
subsidies on pasta and wheat flour allegedly conferred in violation of the
agreement. 2/ Prior bilateral efforts to resolve these disputes had failed
despite repeated attempts in 1981 and 1982. Consequently, the CSCM convened
panels pursuant to Article 18 of the agreement to examine the contentions of
the United States. In addition to being the first panels to be convened under
the dispute settlement provisions of the agreement, these panels were called
upon to make findings on issues of fundamental importance to the operation of
the agreement; namely, the nature and use of export subsidies. In part,
because of the gravity of the issues before them, the panels deliberated and
conferred with the parties for much of 1982 and into 1983. 1In the case of
wheat flour, the panel finally circulated its conclusions to the parties on
February 24, 1983 with the understanding that a bilateral conclusion should be
reached by March 18, 1983. When such a resolution was not forthcoming, the
panel formally submitted its report to the CSCM on March 22, 1983. 1In the
case of pasta, the parties also failed to reach a bilateral resolution of

their differences, and the panel formally submitted its finding to the CSCM on
May 19, 1983.

At yearend, the panel reports were still before the full committee with
little likelihood that these reports would be adopted or acted upon by the
CSCM in the foreseeable future. Disagreement among the signatories regarding
the findings of the panels have effectively blocked the needed consensus for
the adoption of these reports. 3/

1 A dispute may be brought for settlement under the subsidies code when the
issues involved are within the purview of the code and when all parties to the
dispute are code signatories. Otherwise, the matter may be brought up under
the normal dispute-settlement procedures of the GATT--arts. XXII and XXIII.

2/ For a detailed discussion of wheat flour and pasta disputes see QTAP,
34th Report, 1982, pp. 23-25.

3/ These panel reports have not been officially released to the public.
However, some panel findings have been reported by the press. Apparently, EC
export subsidies in pasta were found to be inconsistent with article 9 of the
agreement. Furthermore, the panel on wheat flour reportedly declined to

determine if EC export subsidies on wheat flour violated articles 8 and 10:1
of the agreement.
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In 1983, the United States also continued action under the dispute
settlement provisions of the subsidies code on allegations that the EC and
Brazil were granting export subsidies, in violation of the agreement, on
poultry sales to third country markets, thereby displacing U.S. sales to these
markets. Consultations were held with the EC pursuant to article 12 of the
agreement on February 16, 1982, but conciliation ended on April 30, 1982
without a resolution of the issue. During these consultations, the EC alleged
that it was simply meeting the subsidized price competition of Brazilian
poultry exporters in those third country markets and thus it was in
conformance with the provisions of the agreement.

On June 11, 1982, the United States submitted requests for information
under article 17 of the agreement to both the EC and Brazil in an attempt to
clarify the conflicting accounts regarding their respective use of subsidized
exports. Further bilateral efforts failed to resolve the issue.
Consequently, formal consultations pursuant to article 12 of the agreement
were held with Brazil in April 1983. A subsequent tripartite meeting among
the parties in June 1983 again failed to resolve the issue. Finally, the
United States requested formal conciliation pursuant to article 17 of the
agreement which was subsequently held on November 18, 1983. The matter was
pending before the CSCM at yearend with little prospect for early resolution.

On May 18, 1983 the CSCM met at the EC's request to conciliate its
dispute with the United States regarding the sale in January 1983 of one
million tons of subsidized wheat flour to Egypt. The EC alleged that the
United States used export subsidies to undercut EC prices and displace EC
suppliers from the Egyptian market. The EC further slleged that the price at
which the wheat flour had been sold had become a reference price for other
potential sales, thus causing problems for the EC in world markets. The EC
demanded either compensation or the establishment of a panel. The United
States maintained that the EC was asking the committee to protect the world
market share that the EC had gained through the use of export subsidies.
Since the dispute was not settled by conciliation, a panel was established to
examine the EC complaint. However, the establishment of the panel was not

completed during 1983 because of certain difficulties in establishing terms of
reference.

During 1982, the United States began actions under the agreement against
production subsidies on specialty steel maintained by Austria, Sweden, and
four EC countries, 1/ allegedly in violation of articles 8 and 11 of the
subsidies code. The United States held formal consultations with Austria,
Sweden, and the EC under article 12 of the subsidies code in October 1982. 2/

1/ Belgium, France, Italy, and the United Kingdom.

2/ On Nov. 16, 1982, President Reagan directed the United States Trade
Representative to request that the U.S. International Trade Commission
institute investigations under sec. 201 of the Trade Act of 1974 on specialty
steel products from these countries; at that time, the President also
requested that the USTR moanitor U.S. specialty steel imports. The Commission
made an affirmative determination under section 201, and effective July 20,
1983, the President imposed import relief for a four year period.
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On November 17, 1983, the United States notified the CSCM that the issues
involved in this dispute viz-a-viz Austria and Sweden had been resolved and
that the United States did not intend to pursue this matter any further under
the agreement insofar as Austria and Sweden were concerned.

Another action under the dispute settlement procedures of the subsidies
code during 1983 involved a request by India for conciliation in a dispute
with the United States. Until September 1981, the United States had refused.
to apply the provisions of the subsidies code to India pursuant to the
non-application provisions of article 19:9 of the code on the grounds that
India had not made a sufficient commitment to phase out its export subsidies.
This meant that the United states did not regquire a finding of material injury
to a U.S. domestic industry before imposing countervailing duties on dutiable
imports from India. 1In September 1981, the United States agreed to recognize
India as a code participant in exchange for a commitment from India to
discipline the use of its export subsidies. In April 1982, India made a
request to the committee for conciliation, protesting that the injury
criterion still had not been applied to certain Indian products and objecting
to U.S. practices in calculating and applying some countervailing duties. 1/
In 1983, it was reported that most of the countervailing duty problems were
resolved as a result of discussions between the two countries.

Notifications of Subsidies

An issue that continued to generate discussion in the 1983 meetings of
the CSCM was the notification of subsidies. GATT article XVI:1l requires all
GATT members to respond every third year to a questionnaire regarding the host
country's subsidy programs and to submit notifications of subsidy programs
initiated during the intervening period. 1In theory, the CSCM will review
these notifications to ensure that code signatories' subsidy programs are in
compliance with the agreement. As a practical matter, this review process may
have been hampered by the tardiness and poor quality of the submissions to the
committee. While there are a number of reason that underlie this problem,
there is the prevailing view among the signatories that the questionnaire
itself could be improved and this would, in turn, facilitate the notification
process. Toward this end, the CSCM has undertaken a formal review of the
questionnaire and has requested that all signatories submit their written
comments on improving the notification procedure by early 1984. The
notification process has also been somewhat obstructed by the lack of an
agreed definition as to what constitutes a "subsidy." Because of differing

1/ India claimed that the United States violated the subsidies code in its
treatment of Indian products in the following instances: (A) Non-extension of
the benefit of injury criterion for industrial fasteners; (B) improper methods
and principles of calculating countervailing duties in the case of industrial
fasteners, iron metal castings, and leather footwear and uppers; (C) Improper
retroactive application of countervailing duties on leather footwear and
uppers.
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perceptions as to what is a notifiable subsidy, there have been numerous
allegations within the CSCM that certain signatories have failed to fully
report their subsidy programs. This has engendered a substantial amount of
"cross-notifications" whereby signatories notify the committee of another
signatory's unnotified subsidy practices. Despite these problems, it was the
sense of the committee that progress has been made in the notification process
during 1983, particularly in terms of the number of notifications that have
been received by the committee. New subsidy notifications for both
agricultural and industrial programs are due early in 1984.

Calculation of subsidies

At its May 1980 meeting, the committee established a group of experts to
consider the procedures for calculating the amount of a subsidy. Divergent
views have always existed among signatories as to what constitutes a subsidy
and how it should be quantified. The group of experts met again on two
occasions in 1983 to consider this matter. 1In this context, papers were
circulated on substitution drawback, physical incorporation, amortization and
depreciation, and de minimus for the consideration of the group. By yearend
the group had failed to reach an accord on an agreed methodology for computing
subsidy margins. The group is scheduled to meet again in March 1984.

Countervailing duty actions

Article 2:16 of the subsidies code requires that signatories submit
semiannual reports to the Committee on Subsidies and Countervailing Measures
on any countervailing duty actions undertaken during that 6-month period.

Countervailing duty actions reported during 1983 by signatories countries are
listed in table 9.

Agreement on Government Procurement

The year 1983 marked the third year of operation of the Government
Procurement Code formally known as the Agreement on Government Procurement. 2/
Before the code was adopted, many governments followed strict "buy-national”
purchasing policies, which often included outright prohibitions on foreign
purchases or gave substantial price preferences to domestic producers. The
code opened new opportunities for trade by allowing foreign firms to compete
for government contracts to purchase selected goods. 3/ Each signatory has

1/ Austria, Brazil, Egypt, Finland, India, Korea, New Zealand, Norway,
Pakistan, Spain, Sweden, Switzerland, the United Kingdom on behalf of
Hong Kong, Uruguay, and Yugoslavia.

2/ See table 8 at the beginning of this section for a full listing of this
code's membership.

3/ The agreement also covers purchases of services incidental to the

procurement of supplies and equipment (i.e., where the value of services
equals less than 50 percent of the total value of the procurement).
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agreed to allow foreign producers to compete for contracts with specified
government entities which are valued at over a threshold level of 150,000
special drawing rights (SDR's) 1/---approximately $167,000 in 1983. 2/

The Committee on Government Procurement met three times in 1983 to
discuss problems in implementation and administration, accession of additional
countries, and preparations for the upcoming renegotiation of the agreement.

One matter brought to the Committee's attention during 1983 concerned
Italian tendering procedures. The United States reiterated its long-standing
dissatisfaction with Italy's implementation of the agreement. The U.S.
delegation noted that Italy publishes relatively few tender documents and
those that are published contain very short bid deadlines. The delegation
also expressed its concern over the use of short bid deadlines by the French
Government. Complaints were leveled against the United States by the EC
delegation regarding short bid deadlines and the proliferation of "Buy
Americen" requirements. The United States was joined by the EC in criticizing
Japan for its government procurement practices, particularly its excessive use
of single-tendering provisions, short bid deadlines, short delivery times,
meximum price specifications, and complex qualification requirements. Japan
has the highest rate of single tendering of any signatory; such tenders
accounted for 67 percent of code-covered procurement during 1981. It also has
a number of contracts that fall below the threshold level.

Another issue raised at the meetings in 1983 concerned the way the
governments of members of the EC calculate the value of contracts. The EC
countries subtract the value-added tax (VAT) when estimating the value of
prospective contracts, reducing the number of contracts that fall above the
threshold level and that are therefore subject to the agreement. The EC
position on this matter is that the code applies to the exchange of goods, not
of taxes, and, because the amount of VAT varies between member countries,
purchases of equal value would be valued differently if the VAT were
included. The U.S. delegation maintained that the code deals with the value
of contracts and not of goods, and the varying VAT level between EC members
was not relevant to the requirements of the code. After failing to resolve
this issue through bilateral consultations, the United States initiated
dispute settlement procedures within the committee. A GATT panel was formed
in April to hear the arguments of the dispute. The panel will submit a report
on its findings to the Committee on Government Procurement upon the conclusion
of its examination. The panel met three times during the year and at yearend,
the issue still remained unresolved. 3/

1/ The special drawing right is an international reserve asset that serves
as the International Monetary Fund's official unit of account.

-2/ The agreement also establishes common international procedures for
providing information on bids, opening and awarding bids, and filing
complaints. The agreement does not apply to products which are leased or to
services that are not incidental to the supply of goods. 1In addition, it does

not apply to construction contracts, national security items, or purchases by
local governments.

3/ The panel decided against the EC in February 1984.
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As of January 1, 1983, countries that had not signed the Government
Procurement Code were to be barred from bidding on U.S. Government contracts
by code-covered entities X. Countries that are classified as least developed
developing countries (LDDC's) were exempted from this ban. 1/

During 1983, Chile, the Philippines, and Israel conducted bilateral
consultations with signatories in an attempt to develop satisfactory terms of
accession to the agreement. 1Israel was the only country able to successfully
conclude the negotiations in 1983 and was accepted as a party to the
Government Procurement Code on May 25.

The Government Procurement Code provides that no later than 3 years from
its entry into force negotiations must be undertaken to broaden and improve
the code. The provision was included because a number of countries felt that
there were unresolved issues when the code was originally concluded. The
United States and several other countries wanted the Code's provisions to be
applied to a broader spectrum of government entities. The actual entity
coverage of the code is quite limited: for example, entities purchasing
telecommunications, transportation, and power generating equipment are
' generally not covered under the code. The United States had also wanted a
lower threshold value than was finally agreed upon and Canada had sought to
include services contracts within the code. The "renegotiation" provision was
intended to keep discussion of those issues alive, while providing an
opportunity to correct flaws that were found once the code was in operation.
Some delegations, notably the EC, believe it is too early to determine the
effectiveness of the code and thus believe it is not fruitful to expand
coverage of the code at this time.

In May, the Committee on Government Procurement agreed to formally open
renegotiations at its November 1983 meeting. In November, the Committee
agreed to an 18-month timetable for renegotiations and adopted an agenda for
them. 1Interested signatories had submitted proposals on issues to be
considered in the renegotiation in the spring of 1982. The renegotiations
will concentrate on (1) improving the code by lengthening bid deadlines,
improving statistics, and lowering the threshold level; (2) expanding entity
coverage; (3) including purchases of services and leased products; and (4)
making the code more accessible to developing countries. The negotiations are
expected to be concluded by June 1985.

At the February 1984 meeting, the committee will identify areas where
improvements in the code could be made and discuss the possibility of
expanding the code to cover leased products. A study on the feasibility of
extending code provisions to procurement of services will also begin at
that time. (The code specifically calls for an examination of services at the
renegotiation.) Such services include construction, engineering, data
processing, consulting, equipment leasing, maintenance, and security. 1In
April 1984, discussion on possible improvements will be wrapped up and
negotiations on adding entities not now covered by the code will begin.

1/ The countries were: Bangladesh, Benin, Bhutan, Botswana, Burundi, Cape
Verde, Central African Republic, Chad, Comoros, Gambia, Guinea, Haiti,
Lesotho, Malawi, Maldives, Mali, Nepal, Niger, Rwanda, Sierra Leone, Somalia,
Western Samoa, Sudan, Tanzania, Uganda, Upper Volta, and Yemen.
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The signatories had agreed to supply the following information in
preparation for renegotiations: (1) a list of entities not currently covered
by the agreement and data on the value of the procurement of each noncovered
entity, (2) a list of government procured services which are tradable
internationally and the value of these services, (3) information on government
leasing practices and the value of leasing procured, and (4) the volume,
value, and types of products purchased under specific derogations to the
code. Annual statistics on contracts awarded by government entities covered
by the agreement will also be a valuable source of information for the
renegotiation. 1/

Agreement on Technical Barriers to Trade

The Standards Code, formally known as the Agreement on Technical Barriers
to Trade, went into force on January 1, 1980. Its aim is to ensure that
technical regulations and product standards--established to ensure safety and
to protect consumers, the environment and public health--do not create
unnecessary obstacles to trade. 2/

1/ The agreement requires that each signatory annually report on (1) covered
contracts; and (2) total purchases of supplies and equipment by covered
agencies, including procurements falling below the agreement's threshold.

Data for 1981 were exchanged at the February 1983 meeting. 1In the United
States, the Office of Federal Procurement Policy in the Office of Management
and Budget established a new data collection mechanism to meet these needs
which was called the trade data system. Under the trade data system, each
agency covered by the agreement submits a report on each contract valued at
$10,000 or more containing a covered procurement and a quarterly letter report
showing the total value of supplies and equipment purchased during the covered
period. 1In October, the General Accounting Office concluded that the trade
data system did not present precise data and may .actually overstate the value
of covered procurements. It suggested that the trade data system be abolished
and the Federal Procurement Data Center be charged with collecting the
individual contract data instead. The Office of the United States Trade
Representative has tentatively accepted this recommendation. For further
information, see "Data Collection Under the International Agreement on
Government Procurement Could be More Accurate and Efficient,” General
Accounting Office, GAO/NSIAD-84-1, Oct. 25, 1983.

2/ Signatory governments are required to ensure that technical regulations
and standards are not prepared, adopted, or applied in such a way as to
obstruct international trade, and that certification systems are
nondiscriminatory and applied equally to domestic producers and code
signatories. The agreement further seeks to open national standards setting
procedures to international scrutiny and to encourage signatories to accept
test results, certificates, or marks of conformity issued in the country of
origin. Whenever possible, standards are to be specified in terms of
performance rather than design or descriptive characteristics.
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The agreement is administered by the Committee on Technical Barriers to
Trade, composed of representatives from each of the signatories. The
committee met three times in 1983, in February, May, and October. Several
topics dominated the committee's agenda during the year: (1) the 3-year
review of the Code; (2) applicability of the code to processes and production
methods (PPM's); (3) conformity by regional standards-making bodies with code
provisions; (4) agreement on a minimum comment period on proposed standards;
and, (5) procedures for responding to comments received.

In February, the Committee completed the first 3-year review of the
standards code. The purpose of the 3-year review is to assess the operation
of the code and to make necessary improvements in its provisions. As a result

of the review, the Committee adopted several measures to improve the operation
of the code.

In 1982, the committee had agreed that national inquiry points 1/ should
hold meetings on improving information exchange once every two years and
recommended that inquiry points develop brochures about their facilities and
activities. 2/ 1In the 3-year review, the committee also recommended that the
comment period on proposed standards be extended from 6 weeks to 60 days
effective May 19, 1983, and suggested that members approve reasonable requests
for extension. The United States had pressed for this action last year.

The United States sought to obtain agreement among the parties that trade
problems arising from required use of PPM's could be resolved using the
dispute settlement procedures of the committee. The United States claimed
that when a country conditions product approval on the use of certain
production processes, those PPM's should be considered within the purview of
the dispute settlement provisions of the standards code.

The United States became concerned about this issue when the EC
implemented regulations requiring the use of PPM's in certain food products
that were different from methods used by the United States. For example, in
1981 the EC implemented & directive requiring that poultry be "spin-chilled;"
U.S. manufacturers use a different method to ensure the freshness and purity
of poultry. The EC then required foreign producers to meet the requirements
immediately, while allowing its own producers 2 years to adopt the PPM. When
the United States brought a complaint against the practice to the standards

code committee, the EC blocked consideration of the complaint on the grounds
that the code does not cover PPM's.

1/ National inquiry points are to be established in each signatory country
to provide information on standards and standards-related procedures in their
country. The U.S. national inquiry point is the National Bureau of Standards
(NBS) within the U.S. Department of Commerce.

.2/ NBS published a directory of international and regional organizations
conducting standards-related activities in April 1983 (NBS Special Publication
No. 649, April 1983), as well as several publications about NBS's services.
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In 1983, the Committee finally reached a consensus on how to handle
complaints about PPM's. 1In spite of disagreement on code coverage of PPM's,
at its October meeting the committee agreed to allow parties to use its
dispute settlement facilities if they believe that PPM's have the effect of
impeding imports.

In May, the committee discussed another recurring issue: compliance by
regional and private standardizing bodies with code provisions. The United .
States is concerned that such bodies will assume the standardizing activities
of governments, thus allowing governments to escape from some of their
obligations under the code. To reduce this possibility, the committee decided
at its May meeting to invite representatives from different regional
standardizing bodies to address the committee, providing brief explanations of
their activities and functions. During the October meeting, the
Secretary-General of NORDTEST (a Nordic body which promotes developments in
the field of technical testing) made a presentation to the committee on its
standards procedures. Representatives from the Pacific Area Standards
Congress (PASC) and the European Committee for Electrotechnical
Standardization (CENELEC) will be invited to address the committee at its
meeting late in February 1984.

The committee completed its fourth annual review at its October 4-5
meeting. At that time, the committee agreed to make the list of standards
notified under the agreement available to interested standardizing bodies. It
also agreed to update the list of technical barriers to trade every 6 months.

The representative of the United States used the occasion to request
information about standards-related activities in other countries. The United
States asked whether the EC information directive on technical regulations and
standards adopted in March 1983 would affect its obligations under the
agreement. The EC replied that the information directive set forth internal
procedures for harmonizing technical regulations and standards within the EC
and did not violate the code's provisions. The United States also inquired
about a memorandum of understanding between the United Kingdom and the British
Standards Institute (BSI). 1/ The understanding was designed to encourage BSI
to use internationally recognized standards, the United Kingdom representative
claimed, and is part of an effort to increase the competitiveness of the
United Kingdom's goods in world markets.

At the October meeting, the United States proposed that the committee
consider developing a long-term agenda of its activities. The U.S. delegate
‘claimed that the agenda could stimulate thoughtful consideration of the issues
facing the committee in the coming year, clarify those actions the committee
could be expected to propose on an issue, and allow the comrittee to set goals
for completing action on or discussion of a problem. Considerable support was
expressed for the idea, which will be discussed further at the next meeting.

1/ In 1982, the United Kingdom deregulated its telecommunications
interconnect market (telephones, PBX systems, key systems, modems, and other
ancillary types of customer-provided equipment). Subsequently, an independent’
approval body was established to develop standards for and certify
telecommunications products. The United States is concerned about how this
will affect foreign telecommunications firms seeking to do businessgin the
United Kingdom.
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At the same meeting, the EC proposed a formal mechanism for handling
foreign comments on proposed standards. Under the proposal, countries which
have received comments on proposed standards would give written notice of
their receipt and explain the reasons for accepting or rejecting the
comments. Most countries agreed with the proposal in principle, but the
United States asked that the requirement be more flexible. U.S. Government
agencies handle comments (both domestic and foreign) by spelling out in the
Federal Register the actual regulation adopted and the reasons for adopting
it, including a brief recap of the comments received and the reasons why they
were or were not favorably acted upon. The committee agreed to continue
discussion on this issue at future meetings.

The United States held consultations in 1983 with several countries under
procedures set out by the code. Using the case of metal softball bats as an
~example of Japan's discriminatory standards certification procedures, the
United States asked Japan to change its laws to eliminate all trade-distorting
procedures. In August, Japan changed a number of standards laws to ease
approval of foreign goods. The United States also held discussions with the
United Kingdom and other countries about telecommunications interconnect
equipment. During 1983, the United States held informal bilateral
consultations with Denmark on approval of U.S. lifesaving equipment. Late in
December, the two sides reached agreement on conditions for approval.

During 1983, India signed the standards code, bringing the number of
signatories to 36. 1/ Bulgaria, which is not a contracting party to the GATT,
continued to show an interest in accession to the agreement, but certain
points concerning the terms of its membership were unresolved at yearend.

Agreement on Customs Valuation

Formally titled the Agreement on Implementation of Article VII of the
General Agreement on Tariffs and Trade, the Customs Valuation Agreement,
establishes a uniform system of rules to determine the customs value for
imported goods. It entered into force on January 1, 1981. 2/ Although the
primary purpose of the agreement is to eliminate arbitrary practices which
over value goods and to allow exporters and importers to predict accurately
how their goods will be valued by customs authorities, the agreement also

1/ See table 8 at the beginning of this section for a full listing of this
code's membership.

2/ The Customs Valuation Agreement entered into force internationally on
Jan. 1, 1981, although the United States and the EC agreed to implement the
agreement on July 1, 1980.
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provides a detailed rule for the determination of the value of imported goods

for the assessment of ad valorem customs duties. These rules are designed to

provide a fair, uniform, and neutrsl system of valuation, and preclude the use
of arbitrary or fictitious values. 1/

The provisions of the code are carried out by two committees both
established by the agreement. The GATT Committee on Customs Valuation and the
Technical Committee, which is under the auspices of the international Customs
Cooperation Council (CCC), focus on the technical interpretation of the code's
provisions and make technicasl recommendations on problems related to customs
valuation. 2/ The two committees closely coordinate their activities.

Over the course of three meetings held in 1983, the GATT Committee on
Customs Valuation discussed various topics relating to the code's operation.
Detailed examinations were held on the national customs valuation legislation
of the EC, Romania, and Australia. Although no other decisions were made in
1983, the committee continued detailed discussions on proposals concerning
decisions designed to clarify the treatment of interest charges for deferred
payment in the customs value of imported goods and the valuation of computer
software.

With respect to the treatment of interest, it is proposed that interest
payable under a financing arrangement for imported goods which is
distinguishable from the price actually paid or payable for the goods would
not be regarded as part of the price determining customs value, regardless of
whether the financing was provided by the seller, a bank, or another person.

1/ The agreement establishes a primary method of valuation and a series of
alternative methods that must be applied in a prescribed sequence. The
primary method of valuation is the transaction value under which the dutiable
value is based on the price actually paid or payable for the goods, with a
limited number of adjustments for items such as selling commissions, packing
costs, and certain costs for materials and services used in producing the
goods that were borne by the buyer but not reflected in the price paid or
payable for the goods. In most cases, the transaction value is used for
customs purposes; however, the agreement provides for alternative methods when
the customs value cannot be readily determined by using the transaction value
method. The second method of valuation uses the transaction value of an
"identical" good exported from the same importing country. The third method
uses the transaction value of a "similar"” good sold for export to the same
importing country. If neither of these valuation methods is feasible, the
resale price of the imported goods (less certain necessary expenses after
importation) is used; lastly, production costs can be used to reconstruct the
value of the good. 1In the situation where none of these five methods is
feasible, the agreement provides that any reasonable means consistent with the
general provisions of the agreement and art. VII of the GATT may be used. A
signatory to the agreement is permitted to determine customs value on either
an f.0.b. (free on board) or c.i.f. (cost, insurance, and freight) basis. The
United States is continuing to use f.o.b., and other countries intend to
continue their existing practices, mainly c.i.f.

2/ Responsibilities and rules of procedure for the Technical Committee on
Customs Valuation are described on Annex II of the Agreement.
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The proposal on the valuation of computer software would provide that the
valuation of imports of computer software would be based on the value of the
medium on which it is carried (e.g., magnetic tape, disk, or punched cards),
and would exclude the value of the information contained thereon. The United
States has proposed that the GATT committee formally decide to return to the
international practice that existed before the code, where the information
content of software generally did not form part of the dutiable value.

Two-thirds of the countries applying the Customs Valuation Code today were
parties to the previous practice.

At yearend, the committee agreed to revert to the proposals on both
interest and computer software at future meetings. Prior to the agreement,
computer software was essentially valued according to the Brussels Definition
of Value (BDV), that is, on the basis of the value of the medium on which the
software resided. Since the entry into force of the Tokyo round agreement on
valuation, however, some signatories have interpreted the agreement in such a
way as to permit the inclusion of the value of the software itself in the
dutiable value. This would mean that the value of the data, the information,
the program, or whatever is contained on the carrier medium would be dutiable
in addition to the value of the carrier medium itself.

The United States maintains that this new interpretation of the rules
affecting the valuation of computer software introduces a lack of uniformity
into customs valuation practices internationally, and in fact, introduces an
unintended new barrier to trade in computer software. The anomaly of the new
interpretation is further demonstrated by the fact that, under current
circumstances and in a number of countries where technical facilities permit,
the entire question of customs valuation of software is moot because software
can be communicated between countries by telephone or by satellite.

Technical assistance continued to be an important agenda item at
committee meetings during 1983. Developed country members affirmed
willingness to extend technical assistance in connection with the agreement to
developing countries, whether signatories or not. The committee also
considered the question of collecting additional and more uniform information
on-the use of the various valuation methods provided for under the agreement
on the basis of recommendations for a common methodology made by the Technical
Committee. It agreed that any new data collection exercise should be
postponed until additional countries apply the agreement.

The Technical Committee reported to the GATT committee its
recommendations for a common methodology for collecting data on the extent of
the use of the various valuation methods under the agreement and on its
activities and future work program. A question raised by the Technical
Committee relating to the linguistic consistency between the English, French,

and Spanish texts on the term "development" was agreed by the committee to be
placed on its agendsa in 1984.

In the 3 years of implementation of the agreement on customs valuation
there have been no formal consultations between signatories under article 19
of the agreement, nor has there been any recourse to the specific dispute
settlement procedures established by article 20 of the agreement.
Nevertheless, members agreed that the code has operated satisfactorily.
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At yearend 1983, there were 22 signatories to the agreement including the
EC for its member states. Two countries (Malawi and South Africa) signed in
1983 and the committee agreed on terms of accession for Botswana. 1/

Antidumping Agreement

The antidumping agreement, formally entitled the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade,
entered into force on January 1, 1980. 2/ The agreement sets guidelines on
the conduct of antidumping investigations and the imposition, collection, and
duration of antidumping duties. It also addresses the question of
retroactivity in the application of antidumping duties and establishes
guidelines for "price undertakings"™ in which the exporter volunteers ". . .to
revise its prices or to cease. . . [dumpingl] . . . so that the authorities are
satisfied that the injurious effect of the dumping is eliminated.” It
discusses consultation and dispute settlement procedures. Moreover, the
agreement obligates developed countries to give "special regard" to the
developing countries' "special situation,” by considering the code's
constructive remedies before applying antidumping duties.

One of the principal activities of the Committee on Antidumping Practices
is the adjudication of procedural disputes among signatories concerning the
operation of domestic laws and their consistency with the agreement. The
committee also reviews the antidumping actions of the signatories for a given
period. Antidumping action reported to the committee in 1983 are contained in
table 10. In addition to the committee's semiannual meetings, meetings of
ad-hoc groups occur several times a year to discuss particular issues.

At their semiannual meetings held in April and November, the committee
spent considerable time in discussing the antidumping statute of Australia,
-which became a signatory in 1982. Several parties, including the United
States, criticized Australia's antidumping statute (Customs Tariff Act of
1975) end the way it is being implemented, for conflicting with the GATT
antidumping code. Objections were directed against the manner in which
Australia initiates and conducts antidumping investigations. Some of the
items criticized included: the ministerial discretion it allows in the
application of the statute; the definition (or lack thereof) of what
constitutes a domestic industry or injury in antidumping cases; and the
methods of calculating dumping duties.

1l See table 8 at the beginning of this section for a full listing of this
code's membership.

2/ Its predecessor, the original Antidumping Agreement was renegotiated
during the Tokyo round in 1973-79 principally to bring certain provisions,
especially those concerning determination of injury, price undertakings
between exporters and the importing country, and the collection of antidumping
duties, into line with similar provisions in the MTIN Agreement on Subsidies
and Countervailing Duties.
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At the invitation of the chairman of the commitiee, interested parties
submitted written questions concerning the antidumping (and countervailing)
duty legislation of Australia, following the April meeting. Some responses
listed their specific objections to that statute, inviting the Australian
GCovernment to explain how specified provisions in their antidumping
legislation are consistent with the antidumping code.

The Australian antidumping legislation was an important subject again al
the committee's second semiannual meeting in November. At that time, the
signatories discussed Australia's written responses to their questions. Many
commented that these confirmed, rather than dispelled, the impression that
problems existed in the statute's compatibility with the agrecment.

The Australian delegate conceded that the country's antidumping
legislation conforms more to the agreement negotiated during the Kennedy
round (1967) than to the code currently in effect, which was developed during
the Tokyo round (1979). The delegate also commented that although some key
provisions of the agreement are not covered in Australia‘'s domestic
legislation, they are provided for in the form of administrative guidelines.
The signatories agreed to continue this discussion at their next meeting.

- Australian legislative proposals must be introduced in Parliament before Lhey
arce released for discussion in the committee.

Canada is another signatory to the antidumping agrecment whose domestic
antidumping legislation was awaiting introduction in Parliament at the time of
1983 semiannual committee mectings when the stLatus of Lthis bill had becn
repecatedly questioned. 1/ 1In November 1983, thce Canadian delegate slLated thal
the legislation had been fully drafted awaiting introduction at the next
session of Parliament. 2/

Also at its November meeting, the committee welcomed Egypt, the newest
signatory to the antidumping agreement. Egypt had ratified the agreement on
September 16, 1983, bringing the number of full signatories to 21 by
yearend. 3/

An ad_hoc group of experts on the implementation of the agreement met
several times during the year. They focussed on drafts submitted on
procedural matters such as the "transparency" of antidumping proceedings;
on--the-spot investigations; time limits given to respondents to antidumping
questionnaires; and the method of providing the "best information" to the
parties involved in a case. The "transparency" issue revolves around the need
of interested importers and exporters to be informed to the fullest possible
extent concerning the allegations made against them. This means, in part,
that interested parties may get full documents rather than expurgated versions
pertaining to their case. "Best information" requires that disclosures should
include all relevant and verifiable information.

1/ See OTAP, 34th report, 1982. United States International Trade Commission
Publication 1414, 1983, p. 61.

2/ The bill was, in fact, introduced this year at the January 16tLh session
of the Canadian Parliament.

3/ See table 8 at the beginning of this section for a full listing of this
code's membership.
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, Once a consensus is reached on the text of these draft documents, these
procedures will be adopted by the committee. However, whether they would be
adopted as clarifying guidelines or binding obligations remains to be
determined.

Agreement on Import Licensing Procedures

The Agrecment on Import Licensing Procedures, which entered into force
January 1, 1980, commits signatory governments to simplify the procedures
importers must follow to obtain import licenses. 1/ At yearend 1983, there
were 23 signatories. 2/ The agrecment requires that signatories publish the
rules for submitting import licensing applications, and that they clarify the
forms and procedures for obtaining licenses. The agreemeni also stipulates
that licenses can not be denied on the basis of documentation errors only when
the errors are significant nor for minor variations in terms of value,
quantity, or weight of the product.

In 1983, the Committee on Import Licensing held Lwo meetings, one in July
and one in October. Since no licensing disputes were referred to the
committee, its activities consisted primarily of sharing information and
consulting on procedural matters relating to how various countries administer
the agreement. Several members explained their implementation of the
agreement relating to transparency. 1n this respect the committee continued
to request further efforts from Japan to comply with the relevant requirements
of the agreement.

The committce continued to compile information on the licensing system of
each signatory to be submitted to the GATT Secrctariat. At the October
meeting, the committee also examined the adequacy and effectiveness of the
agreement in the light of its operation since it entered into force. The
- committee found that the work carried out so far under the agreement has
permitted a marked improvement in transparency with regard to import licensing
procedures and their operation.

1/ Products traded internationally are sometimes subject to bureaucratic
delays as a result of cumbersome import licensing systems, thereby adding to
the cost of importation. Often, procedures and documentation necessary to
obtain such licenses are complicated. The "red tape" involved in obtaining
licenses under these circumstances is considered a barrier to international
trade.

2/ See table 8 at the beginning of this section for a full listing of this
code's membership.
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Agreement on Trade in Civil Aircraft

The Agreement on Trade in Civil Aircraft was negotiated to promote free
world trade in civil aircraft. Signatories agree to provide duty-freec
treatment for civil aircraft and specified aircraft parts and components, and
to seck to reduce or eliminate nontariff measures that restrict or distort
aircraft trade among signatorices. Besides eliminating most tariffs on these
products, the agrecment seeks to eliminate nontariff barriers (NTB's) with
regard to standards, government purchase policies, quantitative resirictions,
financing, and inducements in the aircraft sector. The agreement's focus on
removing both tariffs and NTB's in a single sector of industry makes it unique
among the Tokyo round codes. The agreement went into effect on January 1,
1980, with 17 signatories. 1In 1983, there were 20 signatories. 1/ No new
members joined during 1983.

The Committee on Trade in Civil Aircraft frequently discusses the problem
associated with interpretation of article 2.1.2 of the agreement, which calls
for the elimination of all duties and other charges on repairs on civil
aircraft. The United States took the view that repairs of aircraft should be
duty free only for the aircraft and parts covered by the Annex to the.
Agreement. 2/ The EC expressed the opinion that repairs of any aircraflt or
aircraft products, not just products covered by the Annex to the Agreement,
should be duty free. 1In 1983, at the May mecting, the committee agreed that
article 2.1.2 should apply only to products listed in the Annex of Lhe
agreecment.

The committee discussed the subsidization of civil aircraft exports
stressing the link between obligations under article 6 of the agreement and
those obligations under the Code on Subsidies and Countervailing Measures.
During these discussions all members recognized the importance of avoiding
trade distortions, in particular those caused by officially supported export
credits. Some members stated that the aircraft agreement was not the
appropriate forum for discussing export subsidies. The United States,
however, felt that it was appropriate that the agrecment make a policy
statement that signatories did not want subsidies in the area of export
financing of civil aircraft. The issue was still under discussion at yearend.

In the original version of the agreement, all aircraft with military
registration were excluded from coverage. 1n 1982, signatories agreed that
exclusion of nondefense aircraft with military registration (aircraft mainly
opcerated by domestic police forces) was too restrictive; subsequently members
agreed to bring such nondefense aircraft under the agreement. In 1983,
members agreed to refer the matter of the civil/military identification for
customs purposes to the Technical Subcommittee.

1/ See table 8 at the beginning of this section for a full listing of this
code's membership.

2/ The Annex to the Agrecment lists products accorded duty-free treatment
under the Civil Aircraft Agrecment.
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Article 8.6 of the agreement requires that signatories notify the
committee when they initiate a countervailing duty investigation involving
products covered by the agreement to determine the existence of alleged
subsidies. The United States initiated an investigation regarding subsidies
reported to have been paid to French and Italian producers of certain commuter
aircraft. An investigation by the U.S. International Trade Commission found
no injury or threat of injury.

Negotiations under article 8.2 of the code were continued in 1983 to
broaden and improve the agreement. On October 6, the members of the committee
agreed to recommend to their governments the addition of 32 new categories of
civil aviation products to the lists of products already admitted duty free.
The new duty frce treatment will take effect on January 1, 1985. The
Commission has instituted an investigation, under section 332(g) of the Tariff
Act of 1930, to probe the probable economic effects of duty-frec imports on
U.S. producers of certain articles used in civil aircraft. A public hearing
was held on January 5, 1984.

The agreement established a subsidiary body, the Technical Subcommittec
on Trade in Civil Aircraft, to examine and report to Lhe Commillee on
Technical Matters related to the implementalion of duty--free treatmeni of
aivcraft, parts, and repairs. During 1983, the subcommittee reported to the
committece on the work done, within the subcommittee, on statistics, tariff
classification matters (including those arising from the introduction of the
Harmonized System), the reproduction of Aircraft Agreement concessions in
national tariffs (including civil/military identification), and nomenclature
for the new products agreed to for inclusion in the Annex to the Agreement.

The signatories to the agrcement noted that the it has facilitated trade
in civil aircraft. The duty-free or duty-cxempt trcatment by signatory
countries of all civil aircraft and most parts on a most-favored-nation basis
has benefited all parties. Also, the successful negotiation of additional
items for duty-free or duty-exempt treatment indicates that the liberalization
of trade in civil aircraft may gain momentum. Signatories also noted that
both the Aircraft Committee and the Technical Subcommittece have served as
useful forums in which to examine, discuss, or explore both trade policy and
technical matters. Looking to the future, signatories declared that they
welcome open discussions with inlLerested contracting parties, in particular,
developing countries producing aircraft or components, to remove the obstacles
to their accession to the agrcement.

Arrangement Regarding Bovine Meat

The Arrangement Regarding Bovine Meat seeks to promote expansion,
liberalization, and stabilization of trade in meat and livestock and Lo
improve international cooperation toward these ends. The arrangement applies
to beef, veal, and live cattle. 1n force since January 1980, the membership
of the agrcement has grown to 25. 1/ The list of signatories includes all
major beef-exporting and beef- importing countries, except the Soviet Union,
and covers roughly 90 percent of exports and 60 percent of both imports and

"1/ Seec the table 8 at the beginning of this section for a full listing of
this code's membership.
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production in the sector. Guatemala and Paraguay became signatories during
1983. As one of the few codes which admits signatories that are not members
of the GATT, the arrangement includes Bulgaria, Guatemala, and Paraguay.
Belize and Paraguay are applying the arrangement provisionally.

Under the arrangement, the signatories coordinate the collection and
dissemination of data on production, trade, and prices and consult on market
conditions and problems in the bovine meat sector. The vehicle through which
the arrangement operates, the International Meat Council (IMC), met twice in
1983. The IMC reviewed the operation of the arrangement and made an
evaluation of the world bovinec meat supply and demand conditions. One paper
prepared by the GATT Secretariat for the meat council was designed to serve as
an aid in the continual monitoring of market conditions and to help provide an
early warning function to detect market imbalances.

At International Meat Council meetings held in 1983, members agreed that
the arrangement had been working in a satisfactory manner in its 4 ycars of
existence but that the aims of the arrangement should be seen within the
context of contributing to the progressive dismantling of obstacles and
restrictions to international trade in this sector. Some members noted that
not enough attention had been paid to discussion of national policies which
inhibit the development of beef trade. National policies of the EC and, to a
lesser extent, of the United States are a growing concern to other members of
the arrangement who see access to thesc markets as vital to cexpansion of world
trade in bovine meat. Studies of national policies and their influence on Lhe
evolution of the international meat market, which are already underway, were
not completed during 1983, but may be the subject of discussions in 1984,

International Dairy Arrangement

Designed-with the aim of expanding and liberalizing world trade in dairy
products through the improvement of international cooperation, the Dairy
Arrangement establishes (1) a system for review and consultations regarding
market conditions and trade conflicts; (2) a central pool of data on world
production, trade, stocks, and prices; and (3) minimum export prices for
"pilot" products covered under the threec protocols on milk powders, milk fals,
and cheeses. Administration of the arrangement is the responsibility of the
International Dairy Products Council. On Jauary 1, 1980, the International
Dairy Arrangement entered into force with 15 signatories. Three additional
countries acceded in 1980, bringing to 18 the current number of members. 1/

Review of world market conditions for dairy products and assessment of
the functioning of the agreement are required at all regular Council
meetings. Implementation of the protocols is assigned to three committees
that report to the Council. National policies, food aid, data regarding
products (whether covered or not by the Protocols), and reports of the
protocol committees are considered.
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In addition to the two regular meetings in 1983, a special Dairy Council
meeting was held at the request of the EC, to discuss U.S. sales to Egypt.
This event represented the first opportunity for the Council to settle a
dispute under the provisions of the arrangement. In the opinion of the EC,
these sales were prejudicial both to the EC and to the stabilization of the
world dairy product market becausc the United States was not observing
minimum-price provisions of the arrangement. At the meeting, the EC proposed
adoption of a recommendation, addressed to the United States, which would
contain a remonstrance or solemn appeal not to repeat the action. Although
the recommendation was supported in principle by the majority of members, it
was not adopted since the United States did not agree with the consensus. The
United States argued that ncither the arrangement nor minimum price levels had
been violated, and produced price calculations as evidence. The United States
considered the sales to fall within the range of recent price quotes. Further
argument stated that U.S. sales represented only a small portion of world
Lrade in these items, although corresponding trade subsidized by the EC was
significantly larger.

Reports of the Protocol Committees to the Dairy Council recounted results
of discussions examining the level of minimum prices and surveying government
measures. Rising production costs, among other factors, were considered as
justification for increasing minimum prices. 1/ MNowever, consensus favored
the view that market conditions, combined with the appreciation of the U.S.
dollar, mitigated against raising the minimum prices at this time. Joint
meetings of the Protocol Committees were held to conduct surveys of government
mecasures to expand consumption of dairy products.

The annual report 2/ concluded that world output has incrcased but
consumption has progressed less rapidly. Although international dairy trade
continues a downward trend, food aid exports are increasing. Stocks held by
major producers are substantially above those held in 1982 and prices continue
a downward trend, except with respect to cheddar cheese. The report predicts
that with some economic recovery prices may firm in coming months.

In assessing the functioning of the arrangement, the Dairy Council noted
that the mechanisms of the arrangement had been tested by the economic
situation in which production and stocks are increasing, whercas consumption
and prices remain weak. Satisfactory performance was seen in the
arrangement's contribution to better knowledge of the market and to
strengthening of international cooperation.

1/ Minimum prices, subject to annual review, were increased slightly in 1980
to the following levels per metric ton: skimmed milk powder -- US$500; whole
milk powder - US$800; butter - US$1,000; anhydrous milk fat - US$1,200; and
certain cheeses -- US$900.

2/ World Market for Dairy Products, the fourth annual GATT Secretariat report
on products under the arrangement was published in December 1983.
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Other conclusions noted that better functioning could be insured if all
main trading partners and greater numbers of developing countries would
participate. Specific refercnce was made to Canada, which had been unable to
join since its proposed reservations, which must be approved by consensus, had
not been accepted. 1/ The Dairy Council also noted that information regarding
food aid requirements and sales is vital to the effective functioning of the
arrangement. 2/ Signatories can apply this information to try to avoid
harmful interference with normal patterns of production, consumption,
distribution, and international trade.

1/ Although art. V111, par. 1(b) of the GATT provides that governmeais may
make reservations at the time of acceptance to any of the protocols, some
countries have not signed the arrangement since the Council has not, as yet,
approved any reservations.
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