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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-571-572 (Final)
Biodiesel from Argentina and Indonesia

DETERMINATIONS

On the basis of the record® developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is materially injured by reason of imports of
biodiesel from Argentina and Indonesia, provided for in subheadings 3826.00.10 and
3826.00.30 of the Harmonized Tariff Schedule of the United States, that have been found by
the Department of Commerce (“Commerce”) to be subsidized by the governments of Argentina
and Indonesia.

BACKGROUND

The Commission, pursuant to sections 705(b) of the Act (19 U.S.C. 1671d(b)), instituted
these investigations effective March 23, 2017, following receipt of a petition filed with the
Commission and Commerce by the National Biodiesel Board Fair Trade Coalition, Washington
DC. The final phase of the investigations was scheduled by the Commission following
notification of preliminary determinations by Commerce that imports of biodiesel from
Argentina and Indonesia were subsidized within the meaning of section 703(b) of the Act (19
U.S.C. 1671b(b)). Notice of the scheduling of the final phase of the Commission’s investigations
and of a public hearing to be held in connection therewith was given by posting copies of the
notice in the Office of the Secretary, U.S. International Trade Commission, Washington, DC, and
by publishing the notice in the Federal Register on August 28, 2017 (82 FR 4399). The hearing
was held in Washington, DC, on November 9, 2017, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR 207.2(f)).






Views of the Commission

Based on the record in the final phase of these investigations, we determine that an
industry in the United States is materially injured by reason of imports of biodiesel found by the
U.S. Department of Commerce (“Commerce”) to be subsidized by the governments of
Argentina and Indonesia.

I Background

The National Biodiesel Board Fair Trade Coalition filed the petitions in these
investigations on March 23, 2017." Petitioner is an ad hoc association comprised of the
National Biodiesel Board and 15 domestic producers which collectively account for the majority
of U.S. biodiesel production. Counsel to petitioner appeared at the hearing with industry
witnesses and submitted prehearing and posthearing briefs.

Several respondent entities participated in these investigations. Counsel to Camara
Argentina de Biocombustibles (CARBIO), an association of producers and exporters of subject
merchandise, and its eight individual member companies, Aceitera General Deheza S.A., Bunge
Argentina S.A., Cargill S.A.C.l., COFCO Argentina S.A., LDC Argentina S.A., Molinos Agro S.A.,
Renova S.A. and Vicentin S.A.I.C. (collectively, “Argentine Respondents”) appeared at the
hearing and submitted joint prehearing and posthearing briefs. Domestic producer and
importer Louis Dreyfus Company Agricultural Industries LLC (“Louis Dreyfus”) filed a
posthearing brief.

Counsel to PT Wilmar Bioenergi Indonesia and PT Musim Mas, producers and exporters
of the subject merchandise in Indonesia, and Wilmar Oleo North America LLC, an importer of
the subject merchandise (collectively, “Indonesian Respondents”), appeared at the hearing and
submitted joint prehearing and posthearing briefs. Counsel to Biosphere Fuels, LLC
(“Biosphere”), an importer of subject merchandise, appeared at the hearing, and also filed a
prehearing brief. Importers Targray Industries, Inc. and Vitol Inc. filed a joint prehearing and
posthearing brief, as did importer Noble Americas Corp. Finally, a minister from the Embassy of
Argentina and the commercial attache from the Embassy of Indonesia appeared at the hearing,
and the Government of Argentina filed a posthearing submission concerning subsidies provided
by the Government of Argentina.

U.S. industry data are based on the questionnaire responses of 25 producers,
accounting for approximately 90 percent of U.S. production of biodiesel in 2016.2 U.S. import
data are based on official Commerce import statistics and questionnaire responses from 14 U.S.
importers, representing a large majority of subject imports from Argentina and Indonesia in

! The National Biodiesel Board Fair Trade Coalition filed petitions for antidumping and
countervailing duty investigations concerning biodiesel from Argentina and Indonesia on the same day.
Because Commerce has not yet completed its antidumping investigations, these final determinations
concern only the countervailing duty investigations. The Commission will make determinations in the
antidumping investigations after Commerce has made its final antidumping determinations.

2 Confidential Report (“CR”) at I-5, IlI-1 & n.2, Public Report (“PR”) at I-4, llI-1, 11 n.2.



2016.> The Commission received responses to its questionnaires from ten producers of subject
merchandise in Argentina, accounting for approximately 87 percent of subject imports from
that country in 2016.* The Commission received responses to its questionnaires from four
firms in Indonesia, whose exports to the United States accounted for all U.S. imports of
biodiesel from Indonesia during 2016.°

l. Domestic Like Product

A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”’ In turn, the Tariff Act defines “domestic like product” as “a product which is like,
or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation."8

The decision regarding the appropriate domestic like product in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or
“most similar in characteristics and uses” on a case-by-case basis.” No single factor is
dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.'® The Commission looks for clear dividing lines among
possible like products and disregards minor variations.™* Although the Commission must accept

3CRat -5, IV-1 & n.2, PR at I-4, IV-1, IV-1 n.2.

*CRat -5, PR at I-4.

>CRat I-5, PR at I-4.

®19 U.S.C. § 1677(4)(A).

719 U.S.C. § 1677(4)(A).

819 U.S.C. § 1677(10).

? See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’'| Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996).

% see, e.g., S. Rep. No. 96-249 at 90-91 (1979).

" Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
(Continued...)



Commerce’s determination as to the scope of the imported merchandise that is subsidized or
sold at less than fair value,*® the Commission determines what domestic product is like the
imported articles Commerce has identified.”?

B. Product Description
Commerce defined the imported merchandise within the scope of the investigations as:

Biodiesel, which is a fuel comprised of mono-alkyl esters of long
chain fatty acids derived from vegetable oils or animal fats,
including biologically-based waste oils or greases, and other
biologically-based oil or fat sources. The investigations cover
biodiesel in pure form (B100) as well as fuel mixtures containing
at least 99 percent biodiesel by volume (B99). For fuel mixtures
containing less than 99 percent biodiesel by volume, only the
biodiesel component of the mixture is covered by the scope of the
investigation.

Biodiesel is generally produced to American Society for Testing
and Materials International (ASTM) D6751 specifications, but it
can also be made to other specifications. Biodiesel commonly has
one of the following Chemical Abstracts Service (CAS) numbers,
generally depending upon the feedstock used: 67784—-80-9
(soybean oil methyl esters); 91051-34-2 (palm oil methyl esters);
91051-32-0 (palm kernel oil methyl esters); 73891-99-3
(rapeseed oil methyl esters); 61788—61-2 (tallow methyl esters);
68990-52-3 (vegetable oil methyl esters); 129828-16—6 (canola
oil methyl esters); 67762—-26-9 (unsaturated alkylcarboxylic acid

(...Continued)

fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).

2 gee, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’| Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

3 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations in which Commerce found five classes or
kinds).



methyl ester); or 68937—-84-8 (fatty acids, C12—C18, methyl
ester).™

C. Arguments of the Parties

Petitioner argues that the Commission should find a single domestic like product,
coextensive with the scope of Commerce’s investigations, as it did in the preliminary
determinations.” Respondents did not specifically address the definition of the domestic like
product in the final phase of these investigations.

D. Domestic Like Product Analysis

Based on the record, we define a single domestic like product consisting of all biodiesel
within the scope of investigations.

In its preliminary determinations, the Commission found a single domestic like product
consisting of biodiesel that was coextensive with Commerce’s scope.16 The Commission found
that domestically produced biodiesel products within the scope definition share the same
physical characteristics and uses and are used interchangeably. All biodiesel is generally
produced through the same production process, and is used for transportation and heating
fuel. All biodiesel within the scope is also sold through the same channels of distribution.
Given these considerations, the Commission found that the domestic like product should
consist of biodiesel described in the scope definition."’

The record in these final phase investigations does not contain any new information
concerning the domestic like product factors, and the scope is unchanged from the preliminary
phase.’® Therefore, for the same reasons set forth in the preliminary determinations, and
because no party has argued for a different result in these final phase investigations, we define
a single domestic like product consisting of all biodiesel, coextensive with Commerce’s scope.

4 Biodiesel From the Republic of Argentina: Final Affirmative Countervailing Duty
Determination, 82 Fed. Reg. 53477, 53479 (Nov. 16, 2017); Biodiesel From the Republic of Indonesia:
Final Affirmative Countervailing Duty Determination, 82 Fed. Reg. 53471, 53473 (Nov. 16, 2017). The
B100 product subject to the investigation is currently classifiable under subheading 3826.00.1000 of the
Harmonized Tariff Schedule of the United States (HTSUS), while the B99 product is currently classifiable
under HTSUS subheading 3826.00.3000. /d. The scope of the antidumping and countervailing duty
investigations is the same.

> Bjodiesel from Argentina and Indonesia, Inv. Nos. 701-TA-571-572 and 731-TA-1347-1348
(Preliminary), USITC Pub. 4690 at 7 (May 2017) (“USITC Pub. 4690").

1® USITC Pub. 4690 at 7.

Y USITC Pub. 4690 at 7-9.

'8 See generally CR at |-9-1-20, PR at I-21.



lll. Domestic Industry

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product."19 In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.?

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the
domestic industry producers that are related to an exporter or importer of subject merchandise
or which are themselves importers.21 Exclusion of such a producer is within the Commission’s
discretion based upon the facts presented in each investigation.?

19 US.C. § 1677(4)(A).

2% |n the preliminary phase of the investigations the Commission considered whether blending
biodiesel in pure form (B100) with small amounts of petrodiesel (.01 percent to 1.00 percent) to
produce B99 constitutes sufficient production-related activity to deem domestic firms who solely blend
biodiesel to be members of the domestic industry. Both domestic producers and importers described
blending as a minimally complex activity that requires little or no technical expertise, capital investment,
or additional employment. The additional costs required for blending were described as minimal and
often only the cost of the blended petrodiesel. To the extent it could be considered value added to the
product, any value added by blending to B99 was limited to triggering eligibility for the blenders’ tax
credit (BTC). Given these findings and the lack of any contrary argument, the record indicated that the
act of blending B100 to B99 did not constitute sufficient production-related activity to deem blenders
members of the domestic industry. See USITC Pub. 4690 at 8-9. In the final phase of these
investigations there is no new information concerning blending operations that would warrant further
examination of this issue. Further, none of the parties in the final phase addressed the issue. Therefore,
for the reasons stated in the preliminary determinations, we do not include blenders in the definition of
the domestic industry.

?! See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff'd
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff’'d mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

* The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation
(whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market);

(3) whether inclusion or exclusion of the related party will skew the data for the rest of the
industry;

(4) the ratio of import shipments to U.S. production for the imported product; and
(Continued...)



As explained below, three domestic producers — Louis Dreyfus Company Agricultural
Industries LLC ("Louis Dreyfus"), Cargill, Inc. (“Cargill”), and American Greenfuels — are subject
to exclusion under the related party provision.

A. Arguments of the Parties

Petitioner’s Arguments. Petitioner contends that Cargill and Louis Dreyfus should be
excluded from the domestic industry because they benefited from their imports of subject
merchandise. Petitioner contends that exports from Louis Dreyfus’s affiliated Argentine
exporter have grown and exceeded Louis Dreyfus’s production in 2016.2 Petitioner also claims
Louis Dreyfus shields its production from competition with subject imports, and that Louis
Dreyfus performed *** during 2016 and the first six months of 2017 (“interim 2017”).%
Petitioner additionally argues that Cargill’s imports of subject merchandise from Argentina have
increased, it opposes the petitions, it shields its domestic production from competition with the
subject imports, and it outperformed the industry average.25

Respondents’ Arguments. Louis Dreyfus argues that it is a significant domestic producer
of biodiesel and that the quantity of its related exporter’s overall exports to unaffiliated U.S.
importers and purchasers does not justify the Commission exercising its discretion to exclude it
from the domestic industry. It maintains that its sales of the domestic product are not shielded
from competition with the subject imports.26

B. Analysis

Cargill. Cargill was the *** largest domestic producer in 2016, accounting for ***
percent of domestic production.?’ It is a related party because its wholly-owned subsidiary,
Cargill SACI, is an exporter of the subject merchandise and because Cargill directly imported
subject merchandise from Argentina during the POI.?® Imports of subject merchandise by
Cargill were *** gallons in 2015 (the equivalent of *** percent of Cargill’s domestic
production), and *** gallons in 2016 (the equivalent of *** percent of Cargill’s domestic
production).?

(...Continued)

(5) whether the primary interest of the importing producer lies in domestic production or
importation. Changzhou Trina Solar Energy Co. v. USITC, 100 F. Supp.3d 1314, 1326-31 (Ct. Int’l. Trade
2015); see also Torrington Co. v. United States, 790 F. Supp. at 1168.

23 petitioner’s Prehearing Brief at 16-18.

*4 petitioner’s Prehearing Brief at 18-19.

%> petitioner’s Prehearing Brief at 20-21.

?® Louis Dreyfus’s Posthearing Brief at 1-6.

? CR/PR at Table IlI-1.

?® CR/PR at Tables I1l-2 and I1-12.

2% CR/PR at Table I1I-12. Cargill *** subject merchandise in 2014. Its imports of biodiesel from
Argentina during January-June (interim) 2016 were *** gallons, the equivalent of *** percent of Cargill’s
(Continued...)



Cargill ***.° Cargill explained that it *** 3!

We find that the appropriate circumstances do not exist to exclude Cargill from the
domestic industry as its primary interest lies in domestic production. Its U.S. production was
considerably larger than its imports of subject merchandise, and its stated reason that it
imported subject merchandise because of its inability to produce more biodiesel domestically
*** Moreover, there is no indication that it was shielded from the effects of subject imports to
any significant degree.

Louis Dreyfus. Domestic producer Louis Dreyfus is a related party both because it
imported subject merchandise from Argentina during the January 2014-June 2017 period of
investigation (“POI”) and because it is related to an importer and an exporter of the subject
merchandise.? Louis Dreyfus is the *** largest domestic producer, accounting for *** percent
of domestic production during 2016.% Imports of subject merchandise by Louis Dreyfus were
*** gallons in 2016 and *** gallons in interim 2017, and were the equivalent of *** percent
and *** percent of its domestic production during each of those periods.a'4 The ratio of its
affiliate’s exports of biodiesel to the United States to Louis Dreyfus’s domestic production
increased from *** percent in 2014 to *** percent in 2015 and *** percent during 2016. It was
*** percent in interim 2016 and *** percent in interim 2017.%

Louis Dreyfus *** the petitions and indicated that it imported subject merchandise
because *** 3¢

Louis Dreyfus *** in 2016.3” Additionally, its capacity utilization was high throughout
the POI, indicating that its ability to serve the market through increased U.S. production was
limited.*® The record also does not demonstrate that it was shielded from the effects of the
subject imports. In view of these considerations, despite the increasing exports of subject
merchandise from its affiliate, the record indicates that Louis Dreyfus’s primary interest is in

(...Continued)
domestic production), and *** gallons during interim 2017 (the equivalent of *** percent of Cargill’s
domestic production). Id.

% CR/PR at Table IlI-1.

3! Cargill’s Postconference Brief at 3. Cargill’s capacity utilization was *** percent in 2014, ***
percent in 2015, and *** percent in 2016. CR/PR at Table IlI-5. It was *** percent in interim 2016 and
*** percent in interim 2017. Id. During the period of investigation, Cargill’s net income to net sales ratio
RN [+ §

32 Louis’ Dreyfus’s ***. Louis Dreyfus is also ***. CR/PR at Table IlI-2.

** CR/PR at Table IlI-1.

** CR/PR at Table I1I-12. It *** in 2014 or 2015. /d.

%> See Louis Dreyfus’s Producer Questionnaire at I1-8a; LDC Argentina S.A. Foreign Producer
Questionnaire at II-11.

*® CR/PR at Table 11I-12.

>’ CR at Table IlI-5. Louis Dreyfus’s capital expenditures totaled $*** in 2014, $*** in 2015 and
$***in 2016. CR/PR at Table VI-5.

%8 Louis Dreyfus’s capacity utilization ranged from *** percent in interim 2016 to *** percent in
2015. CR/PR at Table III-5. Louis Dreyfus’ operating income to net sales ratio was ***. CR/PR at Table
VI-3.



domestic production. We therefore find that appropriate circumstances do not exist to exclude
Louis Dreyfus from the domestic industry.

American Greenfuels. American Greenfuels, LLC. (“American Greenfuels”) is a related
party because its parent, Kolmar Americas, Inc., imported subject merchandise during the POI.
American Greenfuels began production in 2015 and only accounted for *** percent of domestic
production during 2016.%° Kolmar Americas, Inc.’s imports of subject merchandise from
Argentina totaled *** gallons in 2015 and *** gallons in 2016.*° American Greenfuels’
production was *** gallons in 2015 and *** million gallons in 2016.*' Thus, the ratio of its
parent’s imports of subject merchandise to its production was *** percent in 2015 and ***
percent in 2016. American Greenfuels *** the petitions.*?

American Greenfuels’ interests lie in domestic production as it began production and
expanded its facility during the POI, and it did not directly import any subject merchandise.
Moreover, its parent company’s imports of subject merchandise ***. There is no evidence that
it has benefitted from its relationship with Kolmar Americas, Inc. No party has argued for
American Greenfuels to be excluded from the domestic industry. We therefore find that
appropriate circumstances do not exist to exclude American Greenfuels’ from the domestic
industry.

In light of our decision not to exclude any of the related parties from the domestic
industry, we define the domestic industry as all U.S. producers of biodiesel.

3 CR/PR at Table IlI-1, VI-1. American Greenfuels stated that it is expanding its facility from ***.
American Greenfuels’ Questionnaire Response at II-2. Its capital expenditures totaled $*** in 2015 and
S***in 2016. They were $*** in interim 2016 and $*** in interim 2017. American Greenfuels’
Questionnaire Response at Ill-14.

% Kolmar Americas, Inc.’s Questionnaire Response at 11-8a. It *** subject merchandise in
interim 2017. Id.

* American Greenfuels’ Questionnaire Response at I-8a. Its production was *** gallons in
interim 2017 compared to *** gallons in interim 2016. /d.

*2 CR/PR at Table Ill-1. American Greenfuels’ operating income and net income to net sales
ratios were *** CR/PR at Table VI-3.
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IV. Cumulation®

For purposes of evaluating the volume and effects for a determination of material injury
by reason of subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to
cumulate subject imports from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each
other and with the domestic like product in the U.S. market. In assessing whether subject
imports compete with each other and with the domestic like product, the Commission generally
has considered four factors:

(1) the degree of fungibility between subject imports from different
countries and between subject imports and the domestic like product,
including consideration of specific customer requirements and other
quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of
subject imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for subject
imports from different countries and the domestic like product; and

(4) whether the subject imports are simultaneously present in the market.**

While no single factor is necessarily determinative, and the list of factors is not
exclusive, these factors are intended to provide the Commission with a framework for
determining whether the subject imports compete with each other and with the domestic like
product.”® Only a “reasonable overlap” of competition is required.*®

* pursuant to Section 771(24) of the Tariff Act, imports from a subject country of merchandise
corresponding to a domestic like product that account for less than 3 percent of all such merchandise
imported into the United States during the most recent 12 months for which data are available
preceding the filing of the petition shall be deemed negligible. 19 U.S.C. §§ 1671b(a), 1673b(a),
1677(24)(A)(i), 1677(24)(B); see also 15 C.F.R. § 2013.1 (developing countries for purposes of 19 U.S.C. §
1677(36)). The statute further provides that subject imports from a single country which comprise less
than 3 percent of total such imports of the product may not be considered negligible if there are several
countries subject to investigation with negligible imports and the sum of such imports from all those
countries collectively accounts for more than 7 percent of the volume of all such merchandise imported
into the United States. 19 U.S.C. § 1677(24)(A)(ii). In the case of countervailing duty investigations
involving developing countries (as designated by the United States Trade Representative), the statute
indicates that the negligibility limits are 4 percent and 9 percent, rather than 3 percent and 7 percent.
19 U.S.C. § 1677(24)(B).

Subject imports from Argentina and Indonesia accounted for 62.9 percent and 15.4 percent,
respectively, of total U.S. imports of biodiesel in the 12-month period preceding the filing of the petition
(March 2016 through February 2017). CR at IV-7, PR at IV-7. Accordingly, we find that subject imports
from each subject country are not negligible.

* See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F.
Supp. 898 (Ct. Int’l Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

* See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’| Trade 1989).
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A. Arguments of the Parties

The parties dispute whether the statutory prerequisites for cumulation are satisfied.

Petitioner’s Arguments. Petitioner argues that the Commission should cumulatively
assess imports from Argentina and Indonesia, as it did in the preliminary determinations. It
contends that biodiesel from subject sources and the domestic like product are generally
fungible as all biodiesel is produced to ASTM specification D6751 and is either sold for heating
oil or as a blend stock into petroleum diesel.*’ It asserts that the fact that biodiesel from
Indonesia qualifies for a D6 “Renewable Identification Number” (“RIN”) as compared to
biodiesel from the United States or Argentina (which qualifies for a D4 RIN) simply makes
biodiesel from Indonesia less valuable.”® Petitioner also acknowledges that biodiesel from
Indonesia is less suitable for use as a transportation fuel in cold weather due to its higher cloud
point.* Notwithstanding these acknowledged differences in RIN value and cloud point,
petitioner contends that the “reasonable overlap” standard is satisfied as biodiesel from
different sources is used interchangeably.®

Respondents’ Argument. The Indonesian Respondents argue that, according to the U.S.
Environmental Protection Agency (EPA), PME (palm-oil based biodiesel) from Indonesia is not
biodiesel as a matter of U.S. environmental regulation and is instead a “conventional renewable
fuel,” a distinction which means it earns a D6 RIN rather than the D4 RIN that soybean-based
biodiesel from Argentina generates. This, according to the Indonesian Respondents, in addition
to the higher cloud point of the palm-based Indonesian product, results in customers placing a
lower value on subject imports from Indonesia.>*

(...Continued)

* The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Rep. No. 103-
316, Vol. | at 848 (1994) (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. at 902; see Goss
Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely
overlapping markets are not required.”).

* petitioner’s Prehearing Brief at 37-38.

*® There are different classes of RINs depending on the feedstock. A D4 RIN for soybean oil
feedstock and a D6 RIN for palm oil feedstock are the most common. CR at|-21, PR at |-17. The D4 RIN
is more valuable because it can be used to satisfy the biomass based diesel obligation, advanced biofuel,
and total renewable fuel standard. The D6 RIN can only be used to satisfy the total renewable fuel
obligation. See EPA Final Rule, Renewable Fuel Standard Program: Standards for 2017 and Biomass-
Based Diesel Volume for 2018, 81 Fed. Reg. 89746, 89796 nn.196, 197 (Dec. 12, 2016). The difference in
value of D4 and D6 RINs is typically small but increased during interim 2017 due to speculation in the
RIN market. See CR at V-10, Fig. V-3, PR at V-6-V-7.

* Cloud point is the temperature at which small solid crystals start to form and the fuel begins
to congeal. CR at1-13 n.24, PR at I-10 n.24.

>0 petitioner’s Prehearing Brief at 37-38.

>! Indonesian Prehearing Respondents’ Brief at 20-22.
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The Indonesian Respondents contend that, due to its higher cloud point, subject imports
from Indonesia are unacceptable to some customers. Further, they contend that subject
imports from Indonesia are absent from certain major U.S. markets, including California,
Minnesota, Oregon, and New York City, which effectively or outright prohibit the participation
of palm-based biodiesel in biofuels programs.>?

B. Analysis and Conclusion

The threshold requirement for cumulation is satisfied because petitioner filed the
antidumping and countervailing duty petitions with respect to biodiesel from Argentina and
Indonesia on the same day, March 23, 2017.% As discussed below, we find a reasonable
overlap of competition between and among the subject imports from both countries and the
domestic like product.

Fungibility. The record in the final phase of these investigations indicates that biodiesel
is at least moderately fungible, regardless of source. We find that there is sufficient fungibility
between and among subject imports from Argentina, subject imports from Indonesia, and the
domestic like product to satisfy the reasonable overlap standard. Market participants generally
perceive products from different sources to be interchangeable, including subject imports from
Indonesia.>® They also found the domestic like product and subject imports from Argentina

> Indonesian Respondents’ Prehearing Brief at 22

>* None of the statutory exceptions to cumulation is applicable.

>* Almost all responding purchasers and importers reported that biodiesel from Argentina and
the domestic like product were either “always” or “frequently” interchangeable. The great majority of
responding U.S. producers reported that biodiesel from all sources was either “always” or “frequently”
interchangeable. CR/PR at Table II-11.

The majority of purchasers indicated that subject imports from Indonesia and the domestic like
product were “always” or “frequently” interchangeable with the remainder indicating that they were
“sometimes” interchangeable. The majority of importers reported that subject imports from Indonesia
and the domestic like product were “sometimes” interchangeable, while the balance of responses
indicated that they were either “always” or “frequently” interchangeable. CR/PR at Table II-11.

Half of responding purchasers indicated that the subject imports from Indonesia and subject
imports from Argentina were “sometimes” interchangeable with all but one of the other purchasers
reporting that they were either “always” or “frequently” interchangeable. The great majority of
responding importers indicated that the subject imports from Indonesia and subject imports from
Argentina were “sometimes” interchangeable, with the balance indicating that they were “always”
interchangeable. CR/PR at Table II-11.

When comparing biodiesel from all sources, the vast majority of responding U.S. producers
reported that differences other than price were “sometimes” or “never” significant. (These differences
can include quality, specifications, RINs acceptance, freight rates and transportation network, logistics,
EPA compliance status, seasonal restrictions, and availability. CR at 1I-35, PR at 11-24.) A majority of
responding purchasers and importers reported that there were “sometimes” or “never” differences
other than price between subject imports from Argentina and subject imports from Indonesia. Likewise
when comparing the domestic like product to subject imports from Argentina and subject imports from
(Continued...)
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comparable to subject imports from Indonesia with respect to product characteristics unrelated
to RIN classification.” In addition, Biosphere’s large-scale blending of domestically produced
biodiesel and biodiesel from both subject countries at its affiliated truck stops for
transportation fuel supports a finding of substantial fungibility of biodiesel from different
sources.”® The fact that all biodiesel is produced to ASTM specification D6751 also suggests
fungibility of biodiesel from different sources.>’ Consequently, the record does not support
Indonesian Respondents’ contentions that product distinctions between subject imports from
Indonesia, on the one hand, and subject imports from Argentina or the domestic like product,
on the other, are of sufficient magnitude to support a finding that the products are not
fungible.58

Channels of Distribution. Almost half of domestic production and the great majority of
subject imports from both Argentina and Indonesia were sold to distributors and independent
blenders.>®

Geographic Overlap. U.S. producers reported selling biodiesel to all regions of the
contiguous United States.® Subject imports from Argentina were sold in the Central
Southwest, Southeast, Northeast and Mountains regions while subject imports from Indonesia

(...Continued)
Indonesia, a majority of responding purchasers and importers reported that differences other than price
were “sometimes” or “never” significant. CR/PR at Table II-13.

When asked whether the domestic like product and subject imports from Argentina met
minimum quality specifications, most responding purchasers reported “always” or “usually” and none
indicated “rarely” or “never.” Most responding purchasers reported “usually” or “sometimes” with
respect to whether the subject imports from Indonesia satisfy minimum quality requirements. CR/PR at
Table II-12.

> Majorities or pluralities of purchasers found both the domestic product and subject imports
from Argentina superior to subject imports from Indonesia with respect to the factors of RIN
classification and RIN value. With respect to the 20 other non-price related purchasing factors,
however, majorities or pluralities of purchasers found the domestic like product and subject imports
from Indonesia comparable in 18, and subject imports from Argentina and Indonesia comparable in 19.
Majorities of purchasers found the domestic like product and subject imports from Argentina
comparable for all 22 non-price-related factors. CR/PR at Table 1I-10.

>® Biosphere was the *** purchaser of domestically produced biodiesel and the ***. Biosphere
accounted for *** percent of subject imports from *** during 2016. CR/PR at Table V-12; CR at V-14
n.24,V-24 n.26; PR at V-9, n.24, V-13 n.26. Additionally, we observe that at least three purchasers that
responded to the lost sales lost revenue survey reported purchasing imports from both subject
countries instead of domestically produced products. See CR/PR at Table V-14a.

*’ CR at I-15, PR at I-12.

> The primary limitations on substitutability are that: (1) palm oil-based Indonesian biodiesel is
less suitable for use as a transportation fuel in cold weather because of its higher cloud point and (2)
biodiesel from Indonesia qualifies for a less valuable D6 RIN than does biodiesel from the United States
or Argentina. See CR at 1l-13, 11-22, 1I-34, 11-35, PR at 1I-8, 1I-13, 1I-14, 1I-23.

> CR/PR at Table II-1.

0 CR/PR at Table 1I-2; CR at II-4, PR at II-2.
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were sold in the Central Southwest, Southeast, and Northeast.®* Subject imports from
Argentina and Indonesia both entered at ports at the Southern and Eastern regions of the
United States.®®> While there are state and local restrictions on palm-based biodiesel, the
record in the final phase of the investigations indicates that they affect a relatively modest
portion of the overall market.®

Simultaneous Presence in Market. Subject imports from both countries were present in
the U.S. market during 26 months of the 42-month POI.**

Conclusion. The record indicates that there is a reasonable overlap of competition
between and among subject imports and the domestic like product. The record shows at least
moderate fungibility between the domestic like product and imports from each subject source,
notwithstanding certain product differences. There is also substantial geographic overlap
notwithstanding some state and local restrictions on palm-based biodiesel. We consequently
analyze subject imports from Argentina and Indonesia on a cumulated basis for our analysis of
whether there is material injury by reason of subject imports.

V. Material Injury by Reason of Subject Imports

Based on the record in the final phase of these investigations, we find that an industry in
the United States is materially injured by reason of subject imports of biodiesel from Argentina
and Indonesia.

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.®® In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic

°' CR/PR at Table II-2.

%2 See CR/PR at Table IV-9. See also CR/PR at Table 1I-2 (showing overlap in subject imports and
domestic product shipments in the Central Southwest).

® The state and local restrictions have the effect of excluding subject imports from Indonesia
from 13 percent of the U.S. biodiesel market. CR at II-21, PR at II-13; Indonesian Respondents’
Prehearing Brief at 12.

% CR/PR at Table IV-10. Pricing data for product 4 also show sales of subject imports from
Argentina, subject imports from Indonesia, and the domestic product during 11 of the 14 quarters of the
POI. CR/PR at Tables V-8.

519 U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provisions of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments here.
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like product, but only in the context of U.S. production operations.®® The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”®’ In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.®® No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry.”®

Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,70 it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.”* In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.72

In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material

%19 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

719 U.S.C. § 1677(7)(A).

%819 U.S.C. § 1677(7)(C)(iii).

%919 U.S.C. § 1677(7)(C)(iii).

®19 U.S.C. §§ 1671d(a), 1673d(a).

"t Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

"2 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).
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injury threshold.”® In performing its examination, however, the Commission need not isolate
the injury caused by other factors from injury caused by unfairly traded imports.”* Nor does
the “by reason of” standard require that unfairly traded imports be the “principal” cause of
injury or contemplate that injury from unfairly traded imports be weighed against other factors,
such as nonsubject imports, which may be contributing to overall injury to an industry.”” It is
clear that the existence of injury caused by other factors does not compel a negative
determination.’®

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports” and the Commission “ensure{s} that it is not attributing injury from other sources to

3 SAA at 851-52 (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.

4 SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ....
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,” then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

S, Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

’® See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).
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the subject imports.””” Indeed, the Federal Circuit has examined and affirmed various

Commission methodologies and has disavowed “rigid adherence to a specific formula.””®

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved
cases where the relevant “other factor” was the presence in the market of significant volumes
of price-competitive nonsubject imports. The Commission interpreted the Federal Circuit’s
guidance in Bratsk as requiring it to apply a particular additional methodology following its
finding of material injury in cases involving commodity products and a significant market
presence of price-competitive nonsubject imports.”® The additional “replacement/benefit” test
looked at whether nonsubject imports might have replaced subject imports without any benefit
to the U.S. industry. The Commission applied that specific additional test in subsequent cases,
including the Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago determination
that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and
makes clear that the Federal Circuit does not require the Commission to apply an additional
test nor any one specific methodology; instead, the court requires the Commission to have
“evidence in the record” to “show that the harm occurred ‘by reason of’ the LTFV imports,” and
requires that the Commission not attribute injury from nonsubject imports or other factors to
subject imports.80 Accordingly, we do not consider ourselves required to apply the
replacement/benefit test that was included in Commission opinions subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases
involving commodity products where price-competitive nonsubject imports are a significant
factor in the U.S. market, the Court will require the Commission to give full consideration, with
adequate explanation, to non-attribution issues when it performs its causation analysis.?

7 Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an
affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 793 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

’8 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).

7® Mittal Steel, 542 F.3d at 875-79.

8 Mmittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2
(recognizing the Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-
attribution analysis).

8 To that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to
present published information or send out information requests in the final phase of investigations to
producers in nonsubject countries that accounted for substantial shares of U.S. imports of subject
merchandise (if, in fact, there were large nonsubject import suppliers). In order to provide a more
complete record for the Commission’s causation analysis, these requests typically seek information on
capacity, production, and shipments of the product under investigation in the major source countries
that export to the United States. The Commission plans to continue utilizing published or requested
(Continued...)
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The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial
evidence standard.®? Congress has delegated this factual finding to the Commission because of
the agency’s institutional expertise in resolving injury issues.®

B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is material
injury by reason of subject imports.

1. Overview of the Renewable Fuel Market

The Renewable Fuel Standard (“RFS”) program, created by the EPA under the authority
of the Energy Policy Act of 2005, established the first renewable fuel mandates in the United
States. In 2007, Congress expanded and modified the RFS program to include biodiesel.®* This
program became the basis for the current RFS2 program, which became effective mid-2010 and
mandated much larger annual volumes and established separate requirements for different
classes of biofuels.®”> Biodiesel producers must undergo a registration process in order to
participate in the RFS2 program.86

The RFS program’s stated goals are to reduce greenhouse gas emissions and expand the
nation’s renewable fuels sector while reducing reliance on imported 0il.®” The EPA does so by
requiring minimum volumes of renewable fuel to replace or reduce the quantity of petroleum-
based transportation fuel, heating oil, or jet fuel.®® For a biofuel to qualify toward the RFS
mandated volume, it must be made from renewable biomass, and it must also achieve a
significant reduction in life cycle greenhouse gas emissions compared to petroleum-based
diesel or gasoline fuel.®

Biodiesel, or what the EPA calls “biomass-based diesel,” is one of the four renewable
fuel categories in the RFS; the three other categories are cellulosic biofuel, advanced biofuel

(...Continued)
information in the final phase of investigations in which there are substantial levels of nonsubject
imports.

8 We provide in our discussion below a full analysis of other factors alleged to have caused any
material injury experienced by the domestic industry.

8 Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).

¥ CRat1-20, PR at I-16.

® CRat-21, PR at I-16-1-17.

% CRatl-21, PR at I-17.

8 EPA Final Rule, Renewable Fuel Standard Program: Standards for 2017 and Biomass-Based
Diesel Volume for 2018, 81 Fed. Reg. 89746, 89747 (Dec. 12, 2016).

8 CRatVI-2 n.4, PR at VI-2 n.4.

% See CR at I-22 n.65, PR at I-18 n.65.
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and total renewable fuel.’® The EPA sets minimum volumes for biodiesel and the other fuel

categories and has increased these volumes each year since 2013.%

The EPA requires “obligated parties,” which are producers and importers of gasoline or
diesel fuel, to meet its volume targets for the different categories of renewable fuel. An
obligated party’s annual renewable volume obligation (RVO) is calculated by multiplying an
obligated party’s total gasoline and diesel sales by the annual renewable fuel percentage
standards announced by EPA in a rulemaking scheduled each year.”? The volumes required for
biomass-based diesel (renewable diesel and biodiesel) increased from 1.63 billion gallons in
2014 to 1.73 billion gallons in 2015 to 1.90 billion gallons in 2016.%

The EPA ensures that obligated parties comply with the RVOs through the use of a
tradable credit system under which obligated parties must submit to EPA Renewable
Identification Numbers (RINs) that equal the number of gallons of renewable fuel in their
RVO.%* Each gallon of biodiesel produced in or imported into the United States generates about
1.5 RINs.” There are different classes of RINs depending on the feedstock used to produce the
renewable fuel. A D4 RIN is generated by soybean oil feedstock while a D6 RIN is generated by
corn-starch based feedstock (ethanol) or another qualifying feedstock such as palm oil-based
biodiesel from Indonesia.”® Each RIN type has a different market value, but the RIN prices
usually track each other and generally have been relatively close in value.”’

RINs may be used by the party that generates them to satisfy its RVO or traded and sold
on a secondary market so that other obligated parties may use them to satisfy their RVOs.%®
RINs are separated when owned by an obligated party or blended to B80 by a producer or
blender.”® The EPA Moderated Transaction System (EMTS) is used to register RIN
transactions.'®

% EPA Final Rule, 81 Fed. Reg. at 89747.

L EPA Final Rule, 81 Fed. Reg. at 89747. The biodiesel volume requirement is nested within the
advanced biofuel requirement and the advanced biofuel requirement is, in turn, nested within the total
renewable fuel volume requirement. This means that each gallon of biodiesel used to satisfy the
biodiesel volume requirement can also be used to satisfy the advanced fuel and total renewable fuel
requirements. Id. at 89748.

*>CRat 1-21 n.62, PR at |-17 n.62.

% CR at II-16, PR at 11-10.

* CRat 1-21 to 1-22, PR at I-17.

* CR at I-21, PR at I-17.

% CRat1-22, 1I-2 n.5, PR at I-17, 1I-1 n.5. Ethanol falls within the total renewable fuel category
and generates a D6 RIN. CR at lI-2 n.5, PR at II-1 n.5.

% CR at V-10, PR at V-6-V-7; CR/PR at Fig. V-3. As noted, during 2017, the value of D6 RINs
diverged from that of D4 RINs due market speculation. /d. A D4 RIN should always be more valuable
than a D6 RIN because when an obligated party retires a biodiesel D4 RIN to help satisfy its biodiesel
obligation, the nested nature of the biodiesel standard means that this RIN also counts towards
satisfying its advanced and total renewable fuel obligations. D6 RINs count towards only the total
renewable fuel obligation. See EPA Final Rule, 81 Fed. Reg. at 89796 n.196.

% CRatl-21, PR at I-17.

% CRatVI-3n.4, PR at VI-2 n.4.

10 CR at 1-21, PR at I-17.
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A federal blender’s tax credit (BTC), when in effect, also drives demand in the biodiesel
market. This tax credit permits blenders of domestically produced or imported biodiesel to
claim a $1 per gallon refundable tax credit.’®* The BTC can be used to offset excise tax liability
or can be exchanged for cash, and is viewed as a revenue stream by market participants.'®? The
blender’s tax credit is intended to help make biodiesel prices competitive with petroleum diesel
fuel.’® Blenders need only blend one percent petrodiesel (or less) with biodiesel to be eligible
for this credit and often sell this B99 blend when the BTC is in place.'® The seller and
purchaser of biodiesel may allocate the right to the BTC in sales contracts, often splitting the
right to the credit.’®®

The availability of the BTC was uncertain at times during the POI. It lapsed on December
31, 2013 and was retroactively reinstated for 2014 on December 19, 2014.%% On December 18,
2015, the BTC was retroactively reinstated for 2015 and was in effect until December 31,
2016.'%” The BTC lapsed again on January 1, 2017, and had not been renewed at the time the
record closed in these investigations.**®

2. Demand Considerations

Biodiesel is blended with petrodiesel for use as a transportation fuel and for home
heating oil. About two-thirds of biodiesel consumption is for transportation fuel, mainly by
truckers.'® Demand for biodiesel is largely driven by the RFS’s increasing volume
requirements, rather than by end use demand trends.™® State and local tax credits and
mandates also tend to increase demand for biodiesel. States that offer tax credits for biodiesel
include California, lllinois, lowa, and Texas, and demand tends to be higher in these states. ™!

In addition, states and localities, including Louisiana, Massachusetts, Minnesota, New Mexico,
New York City, Oregon, Pennsylvania, Rhode Island, and Washington, mandate a minimum level
of biodiesel to be used in petroleum diesel.**

Demand for biodiesel is seasonal, increasing in the second and third quarters of the year
and stabilizing or declining in the fourth quarter.’*® Apparent U.S. consumption has also

101 CR at VI-3, PR at VI-2.

102 CR at VI-3, PR at VI-2.

13 CR at I-25, PR at |-20. The availability of the BTC generally results in lower sales values for
biodiesel. CR at VI-3, PR at VI-2.

1% CR at VI-4, PR at VI-2.

105 CR at V-12, VI-3-VI-4, PR at V-8, VI-2-VI-3.

1% CR at VI-3 n.5, PR at VI-2 n.5.

197 CR at VI-3 n.5, PR at VI-2 n.5.

198 CR at VI-3 n.5, PR at VI-2 n.5; Petitioner’s Prehearing Brief at 27; Tr. at 159 (Frederico); Tr. at
87 (Stone).

19 CR at II-14, PR at I1-9.

10 CR at I1-14, PR at I1-9.

" CR at I1-18, PR at I1-11-11-12.

12 CR at 1I-18, PR at 11-11-11-12.

13 CR at 11-17 n.32; IV-27-IV-28, PR at 11-11 n.32, IV-15-1V-16.
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increased in the fourth quarter when the blender’s tax credit was set to expire, as was the case
in 2016.** Discretionary blenders who are not obligated parties may also create additional
demand for biodiesel, buying and blending biodiesel for the BTC when the price of biodiesel is
sufficiently low relative to diesel.'*

Apparent U.S. consumption of biodiesel increased from 1.4 billion gallons in 2014 to 1.5
billion gallons in 2015 and 2.2 billion gallons in 2016.%*® Apparent U.S. consumption was lower
in interim 2017 after the expiration of the BTC (844.1 million gallons) than in interim 2016
(875.7 million gallons).**’

3. Supply Considerations

There are at least 25 producers of biodiesel in the United States, with the six largest
producers (*** accounting for well over half of domestic biodiesel production.118 The domestic
industry was the largest supplier to the U.S. market over the POI. Its share of apparent U.S.
consumption was 86.2 percent in 2014, 76.7 percent in 2015, 67.9 percent in 2016, 76.6
percent in interim 2016 and 75.9 percent in interim 2017.1%

The domestic industry increased its production capacity over the POI from 1.4 billion
gallons in 2014 to 1.8 billion gallons in 2016."%° Its capacity totaled 885.0 million gallons in
interim 2016 and 893.4 million gallons in interim 2017.%%

Soybean oil was used to produce just over half of the biodiesel produced in the United
States. Other products used for U.S. biodiesel production included tallow, lard, canola and used
cooking oil.*?? Biodiesel produced from these feedstocks often has a higher cloud point than
biodiesel produced from soybean oil.*** Some of the larger domestic producers are located
near soybean processing plants that crush soybeans to produce animal feed and soybean oi
Although much of the domestic industry’s production capacity is located in the Midwest, there
are also plants on the East, West, and Gulf coasts.*?

| 124

114 See CR at 11-17 n.32; 11-18, PR at II-11, 11-11 n.32.

> Tr. at 96 (Levy).

118 CR/PR at Table IV-11. When apparent U.S. consumption fell short of the RVO in 2014 and
2015, renewable diesel, a product distinct from biodiesel, was also used to fulfill the mandate. Itis
estimated, for example, that renewable diesel accounted for about *** percent of the mandate level in
2016. CR at 1lI-16 n.29, PR at 11-10 n.29.

17 CR/PR at Table IV-11.

118 CR/PR at Tables I1I-1 and I1I-5.

19 CR/PR at Table IV-11.

120 CR/PR at Table IlI-5. ***_ CR at I1I-8-I11-9., PR at lII-4.

121 CR/PR at Table IlI-5.

122 CR at llI-11, PR at lll-; CR/PR at Table I1I-6.

122 CR/PR at Table IV-6

124 CR/PR at II-1; Tr. at 158 (Frederico).

125 see CR/PR at Fig. IlI-1.
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Cumulated subject imports increased their share of apparent U.S. consumption from 7.0
percent in 2014 to 25.0 percentin 2016.1% They accounted for 17.0 percent of apparent U.S.
consumption in interim 2016 and 20.2 percent in interim 2017. One company, BioSphere,
imported and used approximately *** the subject imports during 2016 at its affiliated truck
stops.*?’

Palm oil, which is generally not used as a biodiesel feedstock in the United States, is
used for virtually all biodiesel production in Indonesia.*®® Because palm oil is the feedstock,
biodiesel from Indonesia generally does not meet the RFS program’s minimum greenhouse gas
reduction threshold and therefore would not generate RINs when imported into the United
States.'®® However, the EPA “grandfathered” two Indonesian production facilities (one owned
by Wilmar and the other by Musim Mas) to continue supplying the U.S. market with biodiesel
that qualifies as a renewable fuel and generates a D6 RIN upon importation.130 All subject
imports from Indonesia were from these facilities.™®* In contrast, biodiesel produced in
Argentina is made exclusively from soybean oil and generates a D4 RIN, as does the domestic
like product.132

Both domestic producers and importers generally sold biodiesel with RINs attached
during the POL.*** Domestic producers sold most of their biodiesel as B99 or B100 with RINs
attached.’®* Importers generally sold subject imports from Argentina as B99 with RINs
attached, although biodiesel from Argentina was also sold without RINs. ™ Importers sold
subject imports from Indonesia as both B99 and B100 with or without RINs, though the product
mix shifted towards B99 over the POI.**®

Nonsubject imports were relatively stable over the POI with their share of apparent U.S.
consumption ranging from 3.9 percent to 7.1 percent.l‘q’7 Canada accounted for the majority of
nonsubject imports.*®

4. Substitutability and Other Conditions

As discussed above in section IV.B., notwithstanding certain product distinctions, all
biodiesel is produced to an ASTM specification and market participants indicated that subject

126 CR/PR at Table IV-12.

127 CR/PR at Table IV-1, CR at V-13 n.19, PR at V-8 n.19.
128 CR at1-12 n.21, PR at I-10 n.21; CR/PR at Table VII-7.
129 CR at VII-16, PR at VII-10.

130 CR at V-29, VII-19, PR at V-15, VII-16.

131 CR at VII-13, PR at VII-9.

132 CR at V-6, PR at V-3-V-4; CR/PR at Table VII-3.

133 See CR/PR at Tables 111-9 and IV-8.

13% See CR/PR at Table I11-9.

13% See CR/PR at Table IV-8.

136 CR/PR at Table IV-8.

137 CR/PR at Table IV-12.

138 CR/PR at Table IV-12.

23



imports and the domestic like product are at least sometimes interchangeable.”® Further, the

record indicates that the largest purchaser/importer used subject imports from both countries
and the domestic product for blending at its affiliated truck stops.**® We therefore find that
there is moderate-to-high substitutability between the subject imports and domestically
produced biodiesel.**!

Although there is no set formula for how biodiesel prices are determined, prices are a
function of the value of the product itself, any associated RIN, and the availability of the BTC.
Domestic producers and importers reported that federal and state incentives and tax credits
were important factors in setting prices for biodiesel.**?

We find that price is an important factor in purchasing decisions. More purchasers
ranked price as their top purchasing factor than any other factor.*** Along with quality and
availability, price was described as “very important” factor by almost all purchasers.* In
response to a question regarding the significance of non-price factors when comparing the
domestic like product and biodiesel from the subject countries, majorities of producers,
importers, and purchasers reported that non-price factors are sometimes or never
significant.146 Further, 29 of 38 purchasers indicated that they always or usually purchase the
lowest priced product.™*’

The majority of sales of both of the domestic like product and subject imports are
pursuant to short-term contracts.**® Biodiesel prices are generally tied to a published
petrodiesel price, such as the New York Mercantile Exchange Ultralow Sulphur Diesel (“USLD”)

142

3% CR/PR at Table II-11. As discussed above, majorities of purchasers reported that the

domestic product and subject imports from Argentina were comparable with respect to all non-price
factors; majorities or pluralities of purchasers reported that the domestic product and subject imports
from Indonesia were comparable to the domestic like product for all non-price factors except
availability, discounts offered, RIN classification and RIN value. Majorities or pluralities of purchasers
reported that the domestic like product was comparable to imports from each subject country with
respect to reliability of supply and U.S. transportation costs. CR/PR at Table 1I-10.

Moreover, U.S. producers and importers also provided comparable estimates for inland
transportation costs for their shipments of biodiesel. CR at V-3, PR at V-2-V-3. U.S. producers reported
that their U.S. inland transportation costs ranged from 2 to 10 percent while importers reported costs of
1 to 8 percent. Id. A majority of purchasers indicated that inland transportation costs limited their
ability to procure domestic product, and a minority of purchasers indicated the same for imports. CR at
V-5, PR at V-3. Purchasers indicated that transportation costs vary by location and time of year. Id.

140 As noted above, one of the largest importers, ***, imported biodiesel from *** and
purchased biodiesel from domestic producers for blending with petrodiesel at its affiliated truck stops.
CR at II-3, V-14 n.24, PR at 1I-2, V-9 n.24.

! See also CR at 1I-23, PR at II-15.

“2 CRat V-5, PRat V-3.

3 CR/PR at Table V-1.

4 CR/PR at Table II-7.

> CR/PR at Table II-8.

'4¢ CR/PR at Table II-13.

147 CR at I1-25, PR at II-16.

148 CR/PR at Table V-3.
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Futures index.'*® Biodiesel prices are influenced by petrodiesel prices, although biodiesel often
sells at a premium due to the BTC and RINs.**® Petrodiesel prices generally declined during
2014 and 2015 before increasing somewhat in 2016 and interim 2017.%*

The price of soybean oil, a primary raw material for biodiesel production, fell by 12
percent overall during the POI, declining during 2014 and 2015, before increasing in 2016 and
fluctuating in interim 2017.%>% Raw materials accounted for between 85.1 and 87.7 percent of
the cost of goods sold (COGS) during the POI.**3

C. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.”*>*

Cumulated subject imports increased during the period of investigation, with much of
the increase occurring in the latter portion of the period.™> The quantity of cumulated subject
imports rose from 97.8 million gallons in 2014 to 267.6 million gallons in 2015, and then to
550.7 million gallons in 2016, an increase of 463.3 percent.156 Cumulated subject imports were
also higher in interim 2017 at 170.7 million gallons than in interim 2016, when they totaled
148.7 million gallons.™’

The volume of subject imports rose at a much faster rate than apparent U.S.
consumption,158 and subject imports therefore experienced significant gains in market share
which came at the expense of the domestic industry.159 Cumulated subject import market
share rose from 7.0 percent in 2014 to 17.7 percent in 2015 and 25.0 percent in 2016, and was
higher in interim 2017, when it was 20.2 percent, than in interim 2016, when it was 17.0
percent.*®® The domestic industry’s market share declined by a comparable amount from 2014
to 2016, when it fell 18.2 percentage points; its market share was 0.7 percentage points lower
in interim 2017 than in interim 2016.*%*

19 CR at V-8, PR at V-5.

130 see CR/PR at Figs V-2, V-4-V-7.

1 See CR/PR at Fig. V-2.

12 CR at V-1-V-2, PR at V-; CR/PR at Fig V-1.

>3 CR/PR at VI-1.

419 U.S.C. § 1677(7)(C)(i).

1> CR/PR at Table IV-2, Fig. IV-1.

% CR/PR at Tables IV-2 and C-1.

7 CR/PR at Table IV-2.

1% Apparent U.S. consumption increased by 58.0 percent from 2014 to 2016. CR/PR at Table C-

1> See CR/PR at Table IV-12.

10 CR/PR at Table IV-12.

'8! The domestic industry’s market share, as measured by quantity, was 86.2 percent in 2014,
76.7 percent in 2015, 67.9 percent in 2016, 76.6 percent in interim 2016, and 75.9 percent in interim
2017. CR/PR at Table IV-12.
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We are not persuaded by respondents’ arguments that the increase in the volume of
subject imports was not significant because the domestic industry was essentially operating at
full capacity and could not supply more product.'®? The record indicates that the domestic
industry operated at only a moderate level of capacity utilization during the period; its
utilization fell from 75.1 percent in 2014 to 73.5 percent in 2015 and then increased to 77.7
percent in 2016.'°% Most purchasers did not report significant supply constraints and reported
that “availability” was comparable for the domestic product and subject imports from
Argentina, and was superior for domestic product compared to subject imports from
Indonesia.'® While one of the largest importers argued that the domestic industry did not
have product available for sale in 2016, the record does not support this contention.'®® Thus,

162 see Argentine Respondents’ Prehearing Brief at 14-15; Argentine Respondents’ Posthearing

Brief at 4-5. Argentine Respondents also suggested that lack of feedstock limited the ability of the
domestic producers to increase output. See Argentine Respondents’ Posthearing Brief at 4. The record
does not demonstrate that this was a factor in the market. Price trends of soybean oil, the largest
feedstock for biodiesel production, do not suggest a shortage of this feedstock occurred during the POI.
See CR/PR at Fig. V-1.

Argentine Respondents also argue that the fact that the EPA mandate exceeded apparent U.S.
consumption during 2014 suggests that the domestic industry was actually unable to increase its output.
Argentine Respondents’ Final Comments at 3-4; Argentine Respondents’ Prehearing Brief at 15-17. We
disagree with this assessment. First, as discussed, renewable diesel, as well as biodiesel, can satisfy the
biomass based diesel mandate, so it is not surprising that apparent U.S. consumption of biodiesel may
fall short of the mandate in a particular year. Second, RIN compliance spans two years, so the mandate
would not necessarily be satisfied by an obligated party or the market as whole in any particular year.
CR at 1-21, VI-2 n.4, PR at I-17, VI-2 n.4. Finally, the BTC was not in effect during 2014 and then the
credit was retroactively made available so this may have led to reduced demand during most of the
year. In any event, the fact that the industry increased its capacity utilization during 2016 to a level
higher than 2014, CR/PR at Table llI-5, suggests that it was not operating at full capacity in 2014, as
argued by the Argentine Respondents.

163 CR/PR at Table I1I-5. The industry’s utilization rate of 68.2 percent in interim 2017 was also
lower than its utilization rate of to 71.9 percent in interim 2016. /d. The U.S. Energy Information
Administration’s Monthly Biodiesel Production Report shows even more modest utilization rates for the
domestic industry. See CR/PR at Table IlI-4.

184 Twenty-two of 37 purchasers reported no supply constraints. CR at 1I-12, PR at II-8. Those
that did report constraints often reported costly transportation or logistics. See CR at II-13, PR at 1I-8.
However, purchasers also indicated that U.S. transportation costs are similar for domestic product and
the subject imports. See CR at V-3, PR at V-2 (2 to 10 percent for domestic product and 1 to 8 percent
for subject imports). Moreover, at least half of reporting purchasers rated the domestic product as
comparable to imports from each subject country with respect to reliability of supply and U.S.
transportation costs. See CR/PR at Table 11-10. Additionally, more purchasers reported that domestic
product (as opposed to the imports from either subject country) was superior rather than inferior with
respect to reliability. /d.

16> See Tr. at 148-50 (Dawson). See also Argentine Respondents’ Posthearing Brief at Exhibit 2 &
Attachments A-C (Dawson Declaration and phone and text messages). The documentation provided by
Argentine Respondents shows that, at most, domestic producers were unable at certain times to
provide immediate delivery of biodiesel. By contrast, the lead times for Biosphere’s purchases of
(Continued...)
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we disagree with respondents’ contentions that the domestic industry was at full capacity, or
that there were significant domestic supply constraints. **

We likewise disagree with the contention that the influx of subject imports during the
POI was the result of high U.S. transportation costs or a geographical mismatch between the
location of domestic production and domestic consumption. While there is significant
production of biodiesel in the Midwest, there is also substantial production in other areas,
including Texas, the Northeast, the Southeast, and the West Coast.*®” Even in 2016 with the
large influx of subject imports, almost 60 percent of U.S. shipments were shipped to areas
outside the Midwest, indicating that the domestic industry was able to serve these areas.™®®
The record also does not indicate that an inadequate infrastructure hindered distribution of
U.S. biodiesel during the POL.'®° Moreover, subject imports are frequently shipped inland to
purchasers, reducing any purported advantage of lower-cost ocean transport.170

(...Continued)

subject imports are longer than those contemplated for its purchases from domestic producers.
Biosphere indicated that “on average, the time between contract and shipment is around 4 to 6 months,
but can be as long as 9 months.” Argentine Respondents’ Posthearing Brief, Exhibit 2, Dawson
Declaration at 4.

The documentation provided by the Argentine Respondents also does not support the
contention that “{i}n 2016, virtually all of the major U.S. suppliers were completely sold out and could
not give us any additional volume.” Dawson Declaration at 1. For instance, domestic producer ***. /Id.
at Attachment C. ***, Similarly, the documentation supplied with respect to for ***. Id. at Attachment
C.

We also note that petitioner has provided declarations from domestic producers ***.
Petitioner’s Posthearing Brief at Exhbits A-E. For instance, in July 2016, ***. Id. at Exhibit A. ***. Id. at
Exhibit B. ***_/d. at Exhibit D. ***. Id. at Exhibit E. Consequently, the record does not show that the
domestic industry, which had a capacity utilization rate of 77.7 percent in 2016, could not have
produced and shipped materially more biodiesel.

166 We also find the Argentine Respondents’ argument that EPA rules effectively require certain
volumes of subject imports to be unconvincing. See Argentine Respondents’ Prehearing Brief at 13-
14(citing Renewable Fuel Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based
Diesel Volume for 2017, 81 Fed. Reg. 89746, 89789 (Dec. 14, 2015). The EPA anticipated that, as its
mandate increased, there would be increased imports of biodiesel in addition to domestically produced
biodiesel, but it does not require a particular level of imports of biodiesel. Argentine Respondents also
acknowledge that the EPA expects increased imports of renewable diesel, in addition to biodiesel
imports, to fulfill the mandate. See 81 Fed. Reg. at 897890.

187 See CR/PR at Fig. lll-1. See also Petitioner’s Prehearing Brief, Exhibit 5 at 22 “Biodiesel
Distribution in the U.S. and Implications for RFS2 Volume Mandates,” Bates White Economic Consulting
(July 11, 2016).

168 CR/PR at Table II-2. Further, 23.6 percent of the domestic industry’s shipments were to the
Central Southwest, where shipments of subject imports were concentrated. /d. Thus, subject imports
were not shipped to areas unserved by the domestic industry.

1%% The Bates White Economic Consulting study states that “most of the major areas of diesel
consumption in the U.S. already have a well-established biodiesel distribution infrastructure today that
has accommodated rapid increases in biodiesel supply in recent years and can accommodate significant
further increases in biodiesel supply and demand.” Id. Petitioner’s Prehearing Brief, Exhibit 5 at 20
(Continued...)
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Based on the foregoing, we find that the cumulated volume of subject imports, and the
increase in that volume, is significant in absolute terms and relative to consumption in the
United States.

D. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the

subject imports, the Commission shall consider whether
(I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like
products of the United States, and
() the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.'’

As explained in Section V.B.4., the record indicates that there is a moderate-to-high
degree of substitutability between domestically produced biodiesel and biodiesel imported
from Argentina and Indonesia, and that price is an important factor in purchasing decisions.

The Commission collected quarterly pricing data on four pricing products.172 Twenty-
three U.S. producers and 11 importers provided usable pricing data for sales of the requested
products, although not all firms reported pricing for all products for all quarters.m Pricing data
reported by these firms accounted for all or nearly all of domestic producers’ commercial
shipments of biodiesel and of U.S. commercial shipments of imports of biodiesel from
Argentina and Indonesia in 2016.'74

(...Continued)
“Biodiesel Distribution in the U.S. and Implications for RFS2 Volume Mandates,” Bates White Economic
Consulting (July 11, 2016).

170 Whether biodiesel is imported or domestically produced, infrastructure is required to
transport biodiesel to end users— two-thirds of biodiesel is used for transportation fuel, mainly by
truckers. CR at II-14, PR at II-9. Approximately half of the subject imports from Argentina were shipped
over 100 miles to purchasers. CR at II-5, PR at II-3. Likewise, over half of the shipments of the domestic
like product were shipped over 100 miles, though almost all subject imports from Indonesia were
shipped fewer than 100 miles to purchasers. Id. The record also indicates that Biosphere imported and
shipped biodiesel across the country to its 450 affiliated truck stops. Biosphere reports that *** percent
of its trucked shipments are over 100 miles. CR at II-6 n.14, PR at II-4 n.14. Accordingly, the record
indicates that neither the location of the domestic industry’s production facilities nor the distribution
infrastructure limited the ability of the domestic industry to serve the U.S. market.

Y119 U.S.C. § 1677(7)(C)(ii).

72 The pricing products were: Product 1— B100 (pure biodiesel), including RIN value when sold
as 1.5 RINs per gallon; Product 2— B100 (pure biodiesel), sold without RINs; Product 3— B99 (biodiesel
blend containing 99.0%-99.9% biodiesel), including RIN value when sold as 1.5 RINs per gallon; and
Product 4— B99 (biodiesel blend containing 99.0% - 99.9% biodiesel), sold without RINs. CR at V-13, PR
at V-8.

173 CR at V-14, PR at V-9.

174 CR at V-14, PR at V-9.
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Subject imports undersold the domestic product in 58 percent of the price comparisons
and 60 percent of the time based on the quantity of sales. Specifically, subject imports
undersold the domestic like product in 49 of 84 quarterly price comparisons (involving ***
gallons of subject imports) at underselling margins that ranged from *** percent to ***
percent.'”> Subject imports oversold the domestic industry’s price in the 35 other comparisons
(involving *** gallons of subject imports) at overselling margins that ranged from *** percent
to *** percent.'’®

Purchasers’ responses to the lost sales lost revenue survey also confirm that the
domestic industry lost sales to the subject imports due to this underselling.!’” Nine of the 14
purchasers that indicated they had purchased subject merchandise instead of domestic product
reported that the lower prices of the subject imports accounted for their purchasing subject
imports rather than the domestic product.'’® The 207.9 million gallons of subject imports
acknowledged to have been purchased instead of domestic product because of lower prices
were equivalent to 21.7 percent of the total quantity of subject imports purchased and
imported by responding purchasers during 2014-16.""°

Based on the pervasive underselling of the domestic like product by cumulated subject
imports, the degree of substitutability of the domestic like product and the subject imports, and
the importance of price in purchasing decisions, we find that there has been significant
underselling of the domestic like product by cumulated subject imports from Argentina and
Indonesia.*®

We have also considered changes in prices of the domestic like product and subject
imports over the POI. The pricing data for the domestic like product generally show decreasing

7> CR/PR at Table V-11. As discussed above, a D6 RIN attaches to the subject imports from

Indonesia rather than the more valuable D4 RIN attached to domestically produced biodiesel. Petitioner
and the Indonesian Respondents agreed that the pricing data should be adjusted to take this difference
into account. Accordingly, pricing data for subject imports from Indonesia for pricing products 1 and 3
were adjusted by subtracting the value of the D6 RIN and adding the value of the D4 RIN to account for
the different RIN values. See CR at V-15, PR at V-9-V-10.

'7® CR/PR at Table V-11.

Y7 CR/PR at Table V-9.

78 CR at V-30, PR at V-16. Ten purchasers also reported that U.S. producers had reduced prices
in order to compete with lower-priced imports from subject countries. CR at V-31, PR at V-16.

7% Derived from CR/PR at Table V-13a and purchasers’ questionnaire responses.
We also observe that the direct imports costs incurred by ***, a firm that that directly
imported large quantities of subject imports were lower than prices of domestically produced biodiesel
during numerous quarters. See CR/PR at Table V-9. Argentine Respondents contend that the values are
not comparable because the contracts for purchase of the subject imports and domestic product
occurred at different times— often months apart. Argentine Respondents’ Posthearing Brief at 10-11.
Petitioner argues Biosphere’s data are valid price comparisons at the same level of trade. Petitioner’s
Final Comments at 12-13. Biosphere declined to provide an estimate of the additional costs of directly
importing the subject imports, and we therefore are unable to make direct comparisons of Biosphere’s
purchase cost data with the domestic producers’ biodiesel prices. We note, however, that Biosphere’s
data are consistent with our conclusion that the underselling during the POI was significant.

180
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prices in 2014 and 2015, followed by increasing prices in 2016 and interim 2017."®" Prices for

the domestic product declined overall during the POI. Between the first quarter of 2014 and
the second quarter of 2017, the prices for the four domestically produced pricing products
declined by 8.1 to *** percent.®® Prices for the subject imports declined by amounts greater
than the price declines of the domestic product for three of the four pricing products.*®®

While prices for domestically produced products were increasing during the latter
portion of the POI, they were not increasing as quickly as costs. In 2016, prices rose for
soybean oil, the primary feedstock for biodiesel production.*®* Raw materials costs, on a per-
unit basis increased from 2015 to 2016, and were higher in interim 2017 than interim 2016.'%
Other conditions of competition in the marketplace indicated that the industry should have
been able to increase prices: apparent U.S. consumption was 45.7 percent higher during 2016
than 2015, and remained strong in interim 2017, when demand was restrained somewhat by
the expiration of the BTC.'%®

Nevertheless, despite these demand conditions, the ratio of both raw materials costs
and COGS to net sales deteriorated after 2015: the ratio of raw materials costs to sales
increased from 76.6 percent in 2015 to 79.3 percent in 2016, and was higher in interim 2017,
when it was 90.3 percent, than in interim 2016, when it was 82.2 percent.187 The ratio of COGS
to net sales, increased from 87.6 percent in 2015 to 89.5 percent in 2016, and was higher in
interim 2017, when it was 102.3 percent, than in interim 2016, when it was 94.1 percent.188
Given the strong demand conditions, we find that the increasing volume of subject imports
were a significant cause of the industry’s inability in 2016 and interim 2017 to raise prices
commensurately with costs.™®® Consequently, we find that subject imports prevented price

181 CR/PR at Tables V-5-V-8 and Figs. V-4-V-7.

182 CR/PR at Table V-10.

183 See CR/PR at Table V-10.

184 CR/PR at Figure V-1.

'85 CR/PR at Table VI-1.

'8 See CR/PR at Table C-1.

'87 CR/PR at Table VI-1.

188 CR/PR at Table VI-1. We recognize that the domestic industry’s COGS to net sales ratio
declined overall during the three-year period from 90.8 percent in 2014 to 89.5 percent in 2016. CR/PR
at Table VI-1. However, given the large increase in apparent U.S. consumption that occurred during
2016 relative to 2015, we would have expected the domestic industry to have been able to obtain prices
during 2016 that would have at least enable it to recover its increased raw material costs. It was not
able to do so despite demand surging and the BTC being in effect during all of 2016.

1% We recognize that the unavailability of the BTC in 2017 resulted in lower net sales revenue in
interim 2017, and therefore contributed to interim 2017 net sales values being lower than that for
interim 2016 on both an aggregate and per unit basis. The record indicates that the BTC, when in place,
reduced biodiesel prices because some portion of the credit is shared with purchasers through lower
prices. CR at VI-3, PR at VI-2-VI-3. Consequently, when the BTC was no longer available, the domestic
industry should have obtained higher prices to compensate for the loss of the BTC, particularly given
that consumption of the product to a large extent is governed by EPA mandate rather than commercial
market forces. Commercial unit sales values did increase in interim 2017 relative to interim 2016, but
the increase was not large enough to make up for the loss of the BTC. See CR at Table VI-1. Given the
(Continued...)
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increases for the domestic like product that would have otherwise have occurred to a
significant degree.

We consequently find that the subject imports had significant price effects. They
significantly undersold the domestic like product and this underselling led to a significant shift
in market share away from the domestic industry and toward subject imports throughout the
POL.™® They also prevented the domestic industry from increasing prices commensurately with
costs in 2016 and interim 2017.

E. Impact of the Subject Imports

Section 771(7)(C)(iii) of the Tariff Act provides that in examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on
the state of the industry."191 These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development, and factors affecting domestic prices. No single
factor is dispositive and all relevant factors are considered “within the context of the business
cycle and conditions of competition that are distinctive to the affected industry."192

The domestic industry’s performance indicators were generally lackluster over the POI
despite a large increase in apparent U.S. consumption. By underselling the domestic product,
subject imports captured market share from the domestic industry. As a result, the industry’s
market share declined steadily, and the industry’s production and sales grew more slowly than
did apparent U.S. consumption.'®® The industry also suffered declining profit margins in 2016

(...Continued)

conditions of competition, increasing sales of low-priced subject imports were a significant cause of the
domestic industry’s inability to obtain larger price increases than it did in interim 2017. This is
corroborated by testimony from Paul Soanes, the President and CEO of RBF, that subject imports, which
continued to increase despite reduced demand, placed a ceiling on prices through the first half of 2017,
Tr. at 114-15 (Soanes), but after preliminary duties were imposed in August 2017, the domestic industry
was able to increase prices to cover its costs. Id.; Tr. at 46 (Rehagen). See also Tr. at 66 (Phillips).

1% As noted above, the domestic industry’s market share declined by 18 percentage points
during 2014-2016. CR at Table IV-12. It was also lower in interim 2017 than interim 2016. /d.

%119 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations,
the Commission considers, in addition to imports, other factors that may be contributing to overall
injury. While these factors, in some cases, may account for the injury to the domestic industry, they also
may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports.”).

19219 U.S.C. § 1677(7)(C)(iii). This provision was amended by the Trade Preferences Extension
Act of 2015, Pub. L. 114-27.

193 As measured by quantity, the market share of the domestic industry declined from 86.2
percent in 2014 to 76.7 percent in 2015 and 67.9 percent in 2016. CR/PR at Table IV-12. Its share was
76.6 percent in interim 2016 and 75.9 percent in interim 2017. /d.
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and interim 2017 when it was unable to increase prices for its product commensurately with its
increases in costs.

Measures of the industry’s output generally increased, but did so to a degree
significantly below the growth of apparent U.S. consumption. Increases in the industry’s
production, U.S. shipments, and total sales were not commensurate with the 58 percent
increase in apparent U.S. consumption from 2014 to 2016.%°* The domestic industry added to
its capacity during the POL.*® The industry’s capacity utilization rate showed only modest
improvement from 2014 to 2016°® The domestic industry’s inventories increased from 2014 to
2016."’

The domestic industry’s production-related workers, wages paid, and total hours
worked increased over the POI, but the average hours worked per worker declined.’® The
industry’s productivity increased overall from 2014 to 2016.*°

The industry’s financial performance declined during the latter portion of the period of
investigation.”® Tracking trends in production and shipments, sales revenues increased from

194 production totaled 1.0 billion gallons in 2014, 1.1 billion gallons in 2015, and 1.4 billion
gallons in 2016. CR/PR at Table 1lI-5. Production was 636.3 million gallons in interim 2016 and 609.3
million gallons in interim 2017. Id. The industry’s U.S. shipments were 1.0 billion gallons in 2014, 1.0
billion gallons in 2015 and 1.4 billion gallons in 2016. CR/PR at Table IlI-8. U.S. shipments were 619.8
million gallons in interim 2016 and 581.7 million gallons in interim 2017. I/d. Total net sales were 1.1
billion gallons in 2014, 1.1 billion gallons in 2015 and 1.4 billion gallons in 2016. CR/PR at Table VI-1.
Total net sales were 641.5 million gallons in interim 2016 and 601.8 million gallons in interim 2017. /d.
195 The domestic industry increased its capacity from 1.4 billion gallons in 2014 to 1.8 billion
gallons in 2016. Its capacity totaled 885.0 million gallons in interim 2016 and 893.4 million gallons in
interim 2017. CR/PR at Table IlI-5.

1% capacity utilization fell from 75.1 percent in 2014 to 73.5 percent in 2015, and then
increased to 77.7 percent in 2016. CR/PR at Table llI-5. Its utilization rate was 71.9 percent in interim
2016 and 68.2 percent in interim 2017. /d.

197°U.S. producers’ end-of-period inventories were 31.1 million gallons in 2014, 51.9 million
gallons in 2015, and 39.4 million gallons in 2016. CR/PR at Table IlI-11. Their end-of-period inventories
were 54.8 million gallons in interim 2016 and 54.6 million gallons in interim 2017. /d.

% The industry’s number of production-related workers increased from 960 in 2014 to 1,045 in
2015 and 1,215 in 2016. CR/PR at Table IlI-13. Workers totaled 1,128 in interim 2016 and 1,277 in
interim 2017. Hours worked increased from 2.1 million in 2014 to 2.2 million in 2015 and 2.6 million in
2016. I/d. Hours worked totaled 1.2 million in interim 2016 and 1.3 million in interim 2017. /d. The
wages the industry paid to its workers increased from $60.4 million in 2014 to $66.5 million in 2015, and
$74.8 million in 2016. Id. Wages paid were $35.4 million in interim 2016 and $41.6 million interim 2017.
Id. Average hours worked per worker decreased from 2,173 in 2014 to 2,112 in 2015 and then rose to
2,125in 2016. Id. They were 1,048 in interim 2016 and 1,042 in interim 2017. /d.

% The industry’s productivity measured in gallons per hour decreased from 499.4 in 2014 to
485.3 in 2015, and then increased to 536.4 in 2016. CR/PR at Table 111-13. Its productivity was 538.
gallons per hour in interim 2016 and 458.1 gallons per hour in interim 2017. /d.

200 \We have treated revenue from the BTC and independent RINs as ordinary sales revenue and
the revenue is therefore included in total net sales. State tax credits, municipal tax credits, and other
incentives are considered “other income.” See CR at VI-4-VI-5, PR at VI-2-VI-3; CR/PR at Table VI-1. See
(Continued...)
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2014 to 2016, and were lower in interim 2017 than interim 2016.>°* As previously discussed,

the industry’s ratio of COGS to net sales was high and increased during the latter portion of the
POI.2%% While the industry reported increasing absolute gross profits, operating income, and
net income over the three full years of the POI, the increases in operating income and net
income were modest relative to the increase in apparent U.S. consumption during this
period.?®® Additionally, increasing revenues from the BTC enhanced the domestic industry’s
profitability during this period and exceeded operating income during three full years of the POI
before the BTC lapsed at the end of 2016.2** Even before the lapse of the BTC, the domestic
industry experienced adverse effects from the subject imports. The industry’s ratio of
operating income declined from 2015 to 2016, while the domestic industry’s prices were
suppressed by the increasing volume of low-priced subject imports.?> When the BTC was not
in effect in interim 2017, the industry reported gross, operating and net losses as the industry’s
prices were not at a level that would permit the industry to recover its costs.?%® Multiple
domestic producers also reported negative effects from the subject imports that impacted their

(...Continued)

also CR at VI-4 n.10, PR at VI-3 n.10 (noting that 14 of 24 firms stated that they classified BTC revenue as
sales revenue while 9 of 18 firms responded that revenue from sales of independent RINs is considered
sales revenue). The 14 that classified BTC as sales revenue accounted for more than 62 percent of the
domestic industry’s commercial sales. We also note that the Indonesian Respondents urged the
Commission to treat revenue from the BTC as ordinary revenue arising from a component of sales,
rather than as a “below the line” item as it did in the preliminary phase of the investigations. See
Indonesian Respondents’ Comments on Draft Questionnaires (Sept. 5, 2016) at 2-4.

291 The domestic industry’s total sales revenues fell from $3.9 billion in 2014 to $3.3 billion in
2015 and then increased to $4.3 billion in 2016. CR/PR at Table VI-1. Total sales revenues were $1.8
billion in interim 2016 and $1.6 billion in interim 2017. /d.

292 The domestic industry’s COGS as a ratio to total net sales decreased from 90.8 percent in
2014 to 87.6 percent in 2015, but then increased to 89.5 percent in 2016. CR/PR at Table VI-1. The ratio
was 94.1 percent in interim 2016 and 102.3 percent in interim 2017. /d.

2% The domestic industry’s gross profits increased from $356.5 million in 2014 to $412.1 million
in 2015 and $456.4 million in 2016. Operating income increased from $209.1 million in 2014 to $254.6
million in 2015 and $271.8 million in 2016. Net income fell from $215.7 million in 2014 to $192.9 million
in 2015 and then increased to $233.8 million in 2016. CR/PR at Table VI-1.

2% Revenues from the BTC increased from $333.5 million in 2014 to $426.0 million in 2015 and
$898.2 million in 2016. CR/PR at Table VI-1. BTC revenues totaled $403.4 million in interim 2016 but
were only $*** in interim 2017. /d.

2% The domestic industry’s operating income margin increased from 5.4 percent in 2014 to 7.6
percent in 2015, and then fell to 6.3 percent in 2016. CR/PR at Table VI-1.

2% see CR/PR at Table VI-1. The industry’s gross profit was $108.1 million in interim 2016, but it
reported a gross loss of $38.1 million in interim 2017. The industry reported operating income of $28.3
million in interim 2016 and an operating loss of $126.0 million in interim 2017. It reported net income of
$9.6 million in interim 2016 and a net loss of $117.4 million in interim 2017. CR/PR at Table VI-1. The
industry’s operating income ratio was 1.5 percent in interim 2016 and negative 7.7 percent in interim
2017. /d.
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ability to invest in expansion projects, reduced their capital investments, or led to the denial or
rejection of investment proposals.®®’

In sum, increasing and significant volumes of low-priced subject imports that were
substitutable with the domestic like product entered the U.S. market. Subject import market
share also increased throughout the period of investigation as subject imports pervasively
undersold the domestic like product and took market share from the domestic industry. The
reduced domestic industry market share in turn led to lower production, shipments, and sales
than would have otherwise would have occurred given the strong growth in apparent U.S
consumption.

Because the domestic industry, despite having the ability to increase its production and
shipments, was unable to increase its shipments commensurately with growing demand, it lost
revenues that it otherwise would have obtained. The domestic industry also suffered reduced
revenues during the latter portion of the POI due to the price suppression caused by the subject
imports. Thus, as a result of the significant volume of low-priced subject imports, the domestic
industry’s output and revenues were lower than they would have been otherwise.”®® The lost
revenues were reflected in declining operating margins after 2015, and reduced gross profits,
operating income, and net income during interim 2017.%°

We have considered whether there are other factors that may have had an impact on
the domestic industry during the POI to ensure that we are not attributing injury from such
other factors to subject imports. As discussed above, apparent U.S. consumption increased

27 see CR/PR at Table VI-8. Negative effects were reported by large domestic producers such as

*** |d. The industry’s capital expenditures declined from $116.2 million in 2014 to $*** in 2015 and
$89.6 million in 2016. CR/PR at Table VI-5. Capital expenditures were $56.9 million in interim 2016 and
30.7 million in interim 2017. The industry’s research and development expenses decreased from $***
in 2014 to $*** in 2015 and $*** in 2016. /d. Research and development expenses were $*** in
interim 2016 and $*** in interim 2017. /d.

2% |ndonesian Respondents questioned changes in domestic producer ***. Indonesian
Respondents’ Prehearing Brief at 44. Commission staff ***, See CR/PR at VI-1 n.1.

2% We have considered respondents’ argument that subject imports did not cause material
injury to the domestic industry because the industry increased its output and many of the industry’s
financial indicators improved over much of the POI. Indonesian Respondents’ Prehearing Brief at 41-44;
Argentine Respondents’ Prehearing Brief at 38-41. We have found that, given increased demand during
the POI, the domestic industry could have materially increased its output if not for the presence of
increasing volumes of subject imports. We also find that although the industry did not report losses
until the BTC was no longer in place in interim 2017, the industry’s material loss of output during the POI
and its reduced prices due to significant price suppression late in the POI resulted in reduced profits and
margins for the domestic industry. Further, we do not find the industry’s reported increasing operating
income to be controlling in light of the statutory instruction that “{t}he Commission may not determine
that there is no material injury or threat of material injury to an industry in the United States merely
because that industry is profitable or because the performance of that industry has recently improved.”
19 U.S.C. § 1677(7)(J).
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during most of the POI.%*% Although apparent U.S. consumption was lower during interim 2017

due to the expiration of the BTC, the loss of market share that occurred both during the interim
period and the earlier portions of the POl cannot be explained by the relatively modest
reduction in demand that occurred during interim 2017.2%

While nonsubject imports maintained a nontrivial presence in the U.S. market, their
market share, unlike that of the subject imports, increased very modestly over the three full
years of the POl and was lower in interim 2017 than interim 2016.>*> Moreover, imports of
biodiesel from Canada, by far the largest source of nonsubject imports, were priced higher than
the subject imports in the majority of comparisons.213 Thus, other factors cannot explain the
loss in market share, output, and revenues that we have attributed to the cumulated subject
imports.

VI. Conclusion
For the reasons stated above, we determine that an industry in the United States is

materially injured by reason of subject imports of biodiesel that are subsidized by the
governments of Argentina and Indonesia.

219 Apparent U.S. consumption of biodiesel increased from 1.4 billion gallons in 2014 to 1.5

billion gallons in 2015 and 2.2 billion gallons in 2016. CR/PR at Table IV-11. Apparent U.S. consumption
was 875.7 million gallons in interim 2016 and 844.1 million gallons in interim 2017. /d.

211 CR/PR at Table C-1 (3.6 percent reduction in apparent U.S. consumption in interim 2017
relative to interim 2016).

212 As measured by quantity, nonsubject import market share was 6.8 percent in 2014, 5.6
percent in 2015, and 7.1 percent in 2016. CR/PR at Table IV-12. Their share was 6.4 percent in interim
2016 and 3.9 percent in interim 2017. /d.

213 See CR/PR at Table E-5. *** accounted for the majority of the nonsubject imports from
Canada. CR/PR at Table IV-1.
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PART I: INTRODUCTION

BACKGROUND

These investigations result from petitions filed with the U.S. Department of Commerce
(“Commerce”) and the U.S. International Trade Commission (“USITC” or “Commission”) by the
National Biodiesel Board Fair Trade Coalition, Washington DC, on March 23, 2017, alleging that an
industry in the United States is materially injured and threatened with material injury by reason of
subsidized and less-than-fair-value (“LTFV”) imports of biodiesel * from Argentina and Indonesia.
The following tabulation provides information relating to the background of these investigations.2

Effective date Action

March 23, 2017 Petition filed with Commerce and the Commission;
institution of the Commission’s investigations (82 FR
15541, March 29, 2017)

April 12, 2017 Commerce’s notice of initiation of antidumping
investigations (82 FR 18428, April 19, 2017) and
countervailing duty investigations (82 FR 18423, April 19,

2017)
May 8, 2017 Commission’s preliminary determinations (82 FR 22155,
May 12, 2017)
May 26, 2017 Postponement of Commerce’s preliminary countervailing
duty determinations (82 FR 25773, June 5, 2017)
August 15, 2017 Postponement of Commerce’s preliminary antidumping
duty determinations (82 FR 38670, August 15, 2017)
August 28, 2017 Commerce’s preliminary countervailing duty

determinations (Indonesia: 82 FR 40746; Argentina: 82
FR 40748); scheduling of final phase of the
Commission’s investigations (82 FR 43999, September

20, 2017)
October 31, 2017 Commerce’s preliminary antidumping duty determinations
(Argentina: 82 FR 50391; Indonesia: 82 FR 50379)
November 9, 2017 Commission’s hearing
November 16, 2017 Commerce’s final countervailing duty determinations
(Argentina: 82 FR 53477; Indonesia: 82 FR 53471)
December 5, 2017 Commission’s vote (countervailing duty)
December 21, 2017 Commission’s views (countervailing duty)

! See the section entitled “The Subject Merchandise” in Part I of this report for a complete description of
the merchandise subject in this proceeding.

2 Pertinent Federal Register notices are referenced in appendix A, and may be found at the
Commission’s website (www.usitc.gov). Appendix B contains a list of witnesses appearing at the
Commission’s hearing.



STATUTORY CRITERIA AND ORGANIZATION OF THE REPORT
Statutory criteria

Section 771(7)(B) of the Tariff Act of 1930 (the “Act”) (19 U.S.C. § 1677(7)(B)) provides that
in making its determinations of injury to an industry in the United States, the Commission—

shall consider (1) the volume of imports of the subject merchandise, (Il) the
effect of imports of that merchandise on prices in the United States for
domestic like products, and (lll) the impact of imports of such merchandise
on domestic producers of domestic like products, but only in the context of
production operations within the United States; and. . . may consider such
other economic factors as are relevant to the determination regarding
whether there is material injury by reason of imports.

Section 771(7)(C) of the Act (19 U.S.C. § 1677(7)(C)) further provides that-—>

In evaluating the volume of imports of merchandise, the Commission shall
consider whether the volume of imports of the merchandise, or any increase
in that volume, either in absolute terms or relative to production or
consumption in the United States is significant.. . .In evaluating the effect of
imports of such merchandise on prices, the Commission shall consider
whether. . .(I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like products of the
United States, and (Il) the effect of imports of such merchandise otherwise
depresses prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.. . . In examining the
impact required to be considered under subparagraph (B)(i)(Ill), the
Commission shall evaluate (within the context of the business cycle and
conditions of competition that are distinctive to the affected industry) all
relevant economic factors which have a bearing on the state of the industry
in the United States, including, but not limited to. . . (I) actual and potential
decline in output, sales, market share, gross profits, operating profits, net
profits, ability to service debt, productivity, return on investments, return on
assets, and utilization of capacity, (ll) factors affecting domestic prices, (1l1)
actual and potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital, and investment, (IV) actual and
potential negative effects on the existing development and production
efforts of the domestic industry, including efforts to develop a derivative or
more advanced version of the domestic like product, and (V) in {an
antidumping investigation}, the magnitude of the margin of dumping.

* Amended by PL 114-27 (as signed, June 29, 2015), Trade Preferences Extension Act of 2015.



In addition, Section 771(7)(J) of the Act (19 U.S.C. § 1677(7)(J)) provides that—*

(J) EFFECT OF PROFITABILITY.—The Commission may not determine that
there is no material injury or threat of material injury to an industry in the
United States merely because that industry is profitable or because the
performance of that industry has recently improved.

Organization of report

Part | of this report presents information on the subject merchandise, subsidy/dumping
margins, and domestic like product. Part Il of this report presents information on conditions of
competition and other relevant economic factors. Part Ill presents information on the condition of
the U.S. industry, including data on capacity, production, shipments, inventories, and
employment. Parts IV and V present the volume of subject imports and pricing of domestic and
imported products, respectively. Part VI presents information on the financial experience of U.S.
producers. Part VIl presents the statutory requirements and information obtained for use in the
Commission’s consideration of the question of threat of material injury as well as information
regarding nonsubject countries.

MARKET SUMMARY

Biodiesel is used as a partial or full substitute for petroleum-based diesel (“diesel”). The
leading U.S. producers of biodiesel include Archer Daniels Midland Company (“ADM”), Ag
Processing Inc., Cargill Inc., RBF Port Neches LLC (“RB Fuels”), and Renewable Energy Group, Inc.
(“REG”), while leading producers of biodiesel outside the United States include LDC Argentina SA
and T6 Industrial SA of Argentina and PT Wilmar Bioenergi Indonesia and PT Musim Mas of
Indonesia. The leading U.S. importers of biodiesel from Argentina are ***, while the leading
importers of biodiesel from Indonesia are ***. Leading importers of biodiesel from nonsubject
countries (primarily Canada) are ***, U.S. purchasers of biodiesel are firms that generally blend
for end-use or trade; leading purchasers include ***,

Apparent U.S. consumption of biodiesel totaled approximately 2.2 billion gallons (S5.7
billion) in 2016. Currently, at least 25 firms are known to produce biodiesel in the United States.
U.S. producers’ U.S. shipments of biodiesel totaled approximately 1.5 billion gallons ($3.6 billion)
in 2016, and accounted for 67.9 percent of apparent U.S. consumption by quantity and 62.9
percent by value. U.S. imports from subject sources totaled 550.7 million gallons ($1.6 billion) in
2016 and accounted for 25.0 percent of apparent U.S. consumption by quantity and 28.4 percent
by value. U.S. imports from nonsubject sources totaled 155.5 million gallons ($496.3 million) in
2016 and accounted for 7.1 percent of apparent U.S. consumption by quantity and 8.7 percent by
value.

* Amended by PL 114-27 (as signed, June 29, 2015), Trade Preferences Extension Act of 2015.



SUMMARY DATA AND DATA SOURCES

A summary of data collected in these investigations is presented in appendix C, table C-1.
Except as noted, U.S. industry data are based on questionnaire responses of 25 firms that
accounted for at least 90 percent of U.S. production of biodiesel during 2016.> © U.S. imports are
based on official Commerce statistics and questionnaire responses received from 14 companies,
representing a large majority of U.S. imports from Argentina and from Indonesia in 2016 under
HTS statistical reporting numbers: 3826.00.1000 and 3826.00.3000.

Useable responses to the Commission’s foreign producers’ or exporters’ questionnaire
were received from 10 firms in Argentina, whose exports to the United States accounted for
approximately 87 percent of U.S. imports of biodiesel from Argentina during 2016.’ According to
guestionnaire responses, the estimated combined production of biodiesel in Argentina of the 8
responding producers was approximately 42.7 percent of overall production of biodiesel in
Argentina in 2016. Useable responses to the Commission’s foreign producers’ or exporters’
guestionnaire were received from four firms in Indonesia, whose exports to the United States
accounted for all U.S. imports of biodiesel from Indonesia during 2016. According to estimates
provided by these four producers in Indonesia, their combined production of biodiesel in
Indonesiga accounted for approximately *** percent of overall production of biodiesel in Indonesia
in 2016.

PREVIOUS AND RELATED INVESTIGATIONS

Biodiesel has not been the subject of any prior countervailing or antidumping duty
investigations in the United States.

NATURE AND EXTENT OF SUBSIDIES AND SALES AT LTFV
Subsidies

On November 16, 2017, Commerce published a notice in the Federal Register of its final
determination of countervailable subsidies for producers and exporters of product from Argentina

> The coverage estimate is based on total 2016 production of biodiesel in the United States of 1,566
million gallons reported by EIA. U.S. Energy Information Administration, Monthly Biodiesel Production
Report, December 2016 found at
https://www.eia.gov/biofuels/biodiesel/production/archive/2016/2016 12/biodiesel.php.

& *** provided an incomplete questionnaire response.

7 Based on ***,

& Wilmar and Musim Mas account for 100 percent of the EPA grandfathered volume that is qualified to
produce biodiesel eligible to generate D6 RINs upon importation into the U.S market under the RFS
program.



https://www.eia.gov/biofuels/biodiesel/production/archive/2016/2016_12/biodiesel.php

and Indonesia.’ Tables I-1 and I-2 present Commerce’s findings of subsidization of biodiesel in

Argentina and Indonesia, respectively.

Table I-1
Biodiesel: Commerce’s preliminary and final subsidy determinations with respect to imports from
Argentina
Preliminary countervailable Final countervailable

Entity subsidy margin (percent) subsidy margin (percent)
LDC Argentina S.A. 50.29 72.28
Vicentin S.A.l.C. 64.17 71.45
All others 57.01 71.87

Source: 82 FR 40748, August 28, 2017 and 82 FR 53477, November 16, 2017.

Table I-2
Biodiesel: Commerce’s preliminary and final subsidy determinations with respect to imports from
Indonesia
Preliminary countervailable Final countervailable subsidy

Entity subsidy margin (percent) margin (percent)
PT Musim Mas 68.28 64.73
Wilmar Trading PTE Ltd. 41.06 34.45
All others 44.92 38.95

Source: 82 FR 40746, August 28, 2017 and 82 FR 53471, November 16, 2017.

Sales at LTFV

On October 31, 2017, Commerce published a notice in the Federal Register of its
preliminary determination of sales at LTFV with respect to imports from Argentina and
Indonesia.™ Tables I-3 and I-4 present Commerce’s preliminary dumping margins with respect to
imports of product from Argentina and Indonesia.

Table I-3
Biodiesel: Commerce’s preliminary weighted-average LTFV margins with respect to imports from
Argentina

Estimated weighted-average Cash deposit rate (adjusted for

Entity dumping margin (percent) subsidy offset(s)) (percent)

LDC Argentina S.A. 54.36 54.36
Vicentin S.A.l.C. 70.05 69.91
All others 63.00 62.92

Source: 82 FR 50391, October 31, 2017.

° Biodiesel From the Republic of Argentina: Final Affirmative Countervailing Duty Determination, 82 FR
53477, November 16, 2017. Biodiesel From the Republic of Indonesia: Final Affirmative Countervailing Duty
Determination, 82 FR 53471, November 16, 2017.

19 Bjodiesel From Argentina: Preliminary Affirmative Determination of Sales at Less Than Fair Value,
Preliminary Affirmative Determination of Critical Circumstances, in Part, 82 FR 50391, October 31, 2017.
Biodiesel From Indonesia: Preliminary Affirmative Determination of Sales at Less Than Fair Value, 82 FR

50379, October 31, 2017.




Table I-4
Biodiesel: Commerce’s preliminary weighted-average LTFV margins with respect to imports from
Indonesia

Estimated weighted-average dumping margin
Entity (percent)
PT Musim Mas 50.71
Wilmar Trading PTE Ltd. 50.71
All others 50.71

Source: 82 FR 50379, October 31, 2017.

THE SUBJECT MERCHANDISE
Commerce’s scope

Commerce has defined the scope of this investigation as follows:
Biodiesel, which is a fuel comprised of mono-alkyl esters of long chain fatty
acids derived from vegetable oils or animal fats, including biologically-based
waste oils or greases, and other biologically based oil or fat sources. This
investigation covers biodiesel in pure form (B100) as well as fuel mixtures
containing at least 99 percent biodiesel by volume (B99). For fuel mixtures
containing less than 99 percent biodiesel by volume, only the biodiesel
component of the mixture is covered by the scope of this investigation.

Biodiesel is generally produced to American Society for Testing and
Materials International (ASTM) D6751 specifications, but it can also be made
to other specifications. Biodiesel commonly has one of the following
Chemical Abstracts Service (CAS) numbers, generally depending upon the
feedstock used: 67784-80-9 (soybean oil methyl esters); 91051-34-2 (palm
oil methyl esters); 91051-32-0 (palm kernel oil methyl esters); 73891-99-3
(rapeseed oil methyl esters); 61788-61-2 (tallow methyl esters); 68990-52-3
(vegetable oil methyl esters); 129828-16-6 (canola oil methyl esters); 67762-
26-9 (unsaturated alkylcarboxylic acid methyl ester); or 68937-84-8 (fatty
acids, C12—C18, methyl ester).™

Tariff treatment

Based upon the scope set forth by Commerce, information available to the Commission
indicates that B100 biodiesel subject to these investigations is currently provided for in
subheading 3826.00.10 of the Harmonized Tariff Schedule of the United States (HTSUS), while B99

! Biodiesel From the Republic of Argentina: Final Affirmative Countervailing Duty Determination, 82 FR
53477, November 16, 2017.



biodiesel is currently provided for in HTSUS subheading 3826.00.30. Rates of duty for these
provisions are 4.6 percent and 6.5 percent ad valorem, respectively, and apply to products of both
respondent countries. Decisions on the tariff classification and treatment of imported goods are
within the authority of U.S. Customs and Border Protection.

THE PRODUCT
Manufacturing processes

Biodiesel*? is a fuel made from many types of vegetable oils, animal fats, and used cooking
oils. It is produced by reacting the triglycerides found in these oils and fats with methanol and an
alkaline catalyst in a process called transesterification.™* The resulting products are biodiesel (in
the form of fatty acid methyl esters (“FAMEs”)) and glycerol (more commonly known in the United
States as glycerin) (figure I-1)."

12 Although subheading 3826.00.10 is designated as covering eligible goods for purposes of the
Generalized System of Preferences, Indonesia is excluded from duty-free entry for that rate line, and
Argentina is excluded from the program as of the date of this report.

3 Biodiesel is defined by the U.S. Environmental Protection Agency and ASTM International as a fuel
comprised of mono-alkyl esters of long-chain fatty acids derived from vegetable oils or animal fats. U.S.
Energy Information Agency, “EIA-22M: Monthly Biodiesel Production Survey Instructions,”
https://www.eia.gov/survey/form/eia 22m/instructions.pdf; petition, exhibit GEN-12.

" Transesterification using acid catalysts instead of alkaline (base) catalysts, although beneficial in terms
of the lower-quality inputs that can be tolerated, is a slower process that requires specialty equipment to
prevent corrosion. ***,

1 Glycerol, with a chemical formulation of C3HgO3; and a CAS registry number of 56-81-5, is the primary
by-product/co-product (*** percent by weight) of the biodiesel production process and is mixed with a
number of nonglycerol contaminants as of the moment when the chemical reaction making biodiesel ends.
***_ This name is used throughout the HTS and commercially worldwide except in the United States.

The term “glycerin” is used without distinction in the U.S. industry to refer to the many grades of
glycerol mixtures available, from crude glycerin (80 percent and less glycerol) to technical-grade glycerin
(95-96 percent) to USP-grade glycerin (99.5 percent and 99.7 percent are most common). USP-grade

glycerin has the most flexibility in terms of sales and use because it meets any lower-grade requirements.
¥k 3k

Biodiesel producers are the largest source of glycerin supply in the world and sell crude glycerin to
processors or purify it themselves for sale. Glycerin is used in personal and oral care products, food and
beverages, tobacco, pharmaceuticals, and chemical production. Relatedly, when biodiesel production is
high, prices for crude and refined glycerin can drop. ***.


https://www.eia.gov/survey/form/eia_22m/instructions.pdf

Figure I-1
Biodiesel: Transesterification process

)‘k/\/\/\/v\/\c One (1) triglyceride
o} H;
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Note: This process example is specific for the triglyceride input trimyristin (carbon chain length of 14),
producing the FAME methyl myristate (carbon chain length of 14). Use of other triglyceride inputs will
produce other FAMESs corresponding to the length of the input carbon chain.

Source: ChemSpider, “Glycerol,” March 28, 2017, http://www.chemspider.com/Chemical-Structure.733.html;
ChemSpider, “Methanol,” March 28, 2017, http://www.chemspider.com/Chemical-Structure.864.html;
ChemSpider, “Methyl myristate,” March 28, 2017, http://www.chemspider.com/Chemical-
Structure.29024.html; National Institute of Standards and Technology, “1,2,3-propanetriyl
tri(tetradecanoate),” 2012, http://wtt-pro.nist.gov/wtt-pro/index.html?cmp=1.2.3-

propanetriyl tri~tetradecanoate~.



http://www.chemspider.com/Chemical-Structure.733.html
http://www.chemspider.com/Chemical-Structure.864.html
http://www.chemspider.com/Chemical-Structure.29024.html
http://www.chemspider.com/Chemical-Structure.29024.html
http://wtt-pro.nist.gov/wtt-pro/index.html?cmp=1.2.3-propanetriyl_tri%7Etetradecanoate%7E
http://wtt-pro.nist.gov/wtt-pro/index.html?cmp=1.2.3-propanetriyl_tri%7Etetradecanoate%7E

A neutralization step takes place, and once the less-dense FAMEs and more-dense glycerin
phases are formed, the glycerin is removed, and additional catalyst and methanol are added to the
FAME phase to continue the transesterification process until no more biodiesel can be produced
from the inputs.*® The biodiesel is then purified (figure 1-2).

Figure I-2
Biodiesel: Production process
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Source: ***,

Information on the record in these investigations indicates that Argentine and Indonesian
biodiesel producers use the transesterification process for their biodiesel production without
notable chemical differences from U.S. biodiesel producers’ production process.*’

Oils and fats inputs

Availability and affordability are the two primary factors in choosing the oils and fats
feedstocks for biodiesel production; feedstock represents an estimated *** percent of the
production cost for biodiesel.™® Locally grown oil seed crops provide the main source of feedstock.
Soybeans are the dominant crop in the United States'® and Argentina® because growing

16 %%k %

7 Luis Panichelli, Arnaud Dauriat, and Edgard Gnansounou, “Life Cycle Assessment of Soybean-Based
Biodiesel in Argentina for Export,” International Journal of Life Cycle Assessment 14, no. 2 (2008): 144-159;
Soni Sisbudi Harsono, “Biodiesel Production From Palm Qil Technology,” Research Journal of Agricultural
Science 43, no. 4 (2011): 80-85.

18 *xx_petitioner stated that feedstock cost represented up to 90 percent. Hearing transcript, p. 54
(Stone).

91n 2016, almost 70 percent of U.S. biodiesel was produced with soybean oil. U.S. Energy Information
Administration, “Table 3. U.S. Inputs to Biodiesel Production,” Monthly Biodiesel Production Report,

(continued...)



conditions are favorable and soybeans can be used as a nitrogen-replacing rotational crop. Palm
oil production dominates in Asia, particularly in Malaysia and Indonesia,?* and is favorable due to
the high oil yield per acre.?? The use of animal fats in biodiesel production has increased in the
United States, as has the use of used cooking oil, which reportedly only requires a simple cleaning
process before transesterification begins.?> Multifeedstock production facilities are equipped to
process more than one type of oil or fat into biodiesel without significant changes in operating
procedures.24

Use of a particular oil or fat input produces biodiesel with characteristics that vary slightly
according to which input is used. For example, biodiesel made from palm oil becomes “cloudy”
and less free-flowing at higher temperatures than biodiesel made from soybean 0il.> These
differences can cause problems with use of biodiesel blends at low temperatures, depending on
the proportion of biodiesel in the fuel. By comparison, soybean oil biodiesel oxidizes more quickly
than palm oil biodiesel; when that happens, the biodiesel would not meet the ASTM International
standard anymore.26 Regardless of the type of input, all biodiesel that meets the ASTM
International standard (discussed below) can be used in all applications allowing for biodiesel use.

(...continued)

https://www.eia.gov/biofuels/biodiesel/production/table3.pdf (accessed April 23, 2017). Respondents
stated that the percentage of U.S. biodiesel produced with soybean oil was 46 percent. Conference
transcript, p. 34 (Doyle).

20 “practically all biodiesel produced in Argentina is made from soybean oil.” Ken Joseph, “Argentina:
Biofuels Annual, 2016,” GAIN Report, July 7, 2016,
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual Buenos%20Aires Argentin
a 7-21-2016.pdf.

21 palm oil is the “most commonly available” feedstock for biodiesel in Indonesia. No alternative is
available in usable volumes and competitive prices. Thom Wright and Arif Rahmanulloh, “Indonesia:
Biofuels Annual 2016,” GAIN Report, no. ID 1619, July 28, 2016,
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual Jakarta Indonesia 7-28-
2016.pdf.

*? Yields of biodiesel per acre are typically lower for soybeans than for rapeseed (used in Europe) and

palm oil. Palm oil is used mostly in food production, but use for biodiesel production has increased. ***,
23 %k x

24 xx*. conference transcript, p. 186 (Soanes).

2> Jesse Jin Yoon, “What’s the Difference Between Biodiesel and Renewable (Green) Diesel,” Advanced
Biofuels USA, n.d., http://advancedbiofuelsusa.info/wp-content/uploads/2011/03/11-0307-Biodiesel-vs-
Renewable Final- 3 -JJY-formatting-FINAL.pdf. The cloud point is the temperature at which small solid
crystals are first seen as the fuel temperature drops. National Biodiesel Board, “Cold Flow Backgrounder,”
n.d., http://biodiesel.org/docs/default-source/ffs-performace usage/cold-flow-backgrounder.pdf.

26 *xx. conference transcript, pp. 87-88 (Whitney). Oxidation in biodiesel can result in the formation of
various acids or polymers, which can cause fuel system deposits and lead to filter clogging and fuel system
malfunctions. Petition, exhibit GEN-12.

[-10


https://www.eia.gov/biofuels/biodiesel/production/table3.pdf
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual_Buenos%20Aires_Argentina_7-21-2016.pdf
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual_Buenos%20Aires_Argentina_7-21-2016.pdf
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual_Jakarta_Indonesia_7-28-2016.pdf
https://gain.fas.usda.gov/Recent%20GAIN%20Publications/Biofuels%20Annual_Jakarta_Indonesia_7-28-2016.pdf
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http://biodiesel.org/docs/default-source/ffs-performace_usage/cold-flow-backgrounder.pdf

CAS registry numbers

There are at least 53 CAS registry numbers assigned to varieties of biodiesel distinguished

by input, the length of the carbon chains, and other chemical characteristics.?’ The tabulation
below is ordered by input and by increasing carbon chain length.

CAS CAS
Name number Name number

Fatty acids, animal, unsaturated, 85480-42-8 [Fatty acids, C5-20, methyl esters 94733-11-6
methyl esters
Fatty acids, butter, methyl esters 85536-26-1 [Fatty acids, C6-10, methyl esters 68937-83-7
Fatty acids, canola oil, methyl esters |129828-16-6 JFatty acids, C6-12, methyl esters 67762-39-4
Fatty acids, castor oil, methyl esters |68390-63-6 JFatty acids, C8-10, methyl esters 85566-26-3
Fatty acids, castor oil, hydrogenated, | 68938-13-6 JFatty acids, C8-18 and C18- 67762-37-2
methyl esters unsaturated, methyl esters
Fatty acids, coco, hydrogenated, 85631-62-5 [Fatty acids, C8-18, methyl esters 91031-65-1
methyl esters
Fatty acids, coco, methyl esters 61788-59-8 [Fatty acids, C8-C18, methyl ester 68937-84-8
Fatty acids, essential, methyl esters |91051-06-8 JFatty acids, C10-16, methyl esters 67762-40-7
Fatty acids, fish oil, methyl esters 68605-02-7 JFatty acids, C11-17, methyl esters 85586-20-5
Fatty acids, Iris germanica, methyl 95009-32-8 JFatty acids, C12-16, methyl esters 85566-27-4
esters
Fatty acids, Iris pallida, methyl esters |95009-33-9 JFatty acids, C12-20, methyl esters 91031-66-2
Fatty acids, lanolin, methyl esters 85005-41-0 [Fatty acids, C14-18 and C16-18-

unsaturated, methyl esters 67762-26-9
Fatty acids, linseed oil, methyl esters |91051-16-0 JFatty acids, C14-18 and C16-22- 85049-38-3

unsaturated, methyl esters
Fatty acids, mustard oil, methyl 84238-16-4 [Fatty acids, C14-18 and C18- 85186-80-7
esters unsaturated, branched and linear,

methyl esters
Fatty acids, olive oil, methyl esters |93572-01-1 [JFatty acids, C14-18, methyl esters 91031-67-3
Fatty acids, palm oil, methyl esters |91051-34-2 [JFatty acids, C14-18-branched, 91002-21-0

methyl esters
Fatty acids, peanut oil, methyl esters |93572-08-8 [JFatty acids, C16 and C18- 68647-50-7

unsaturated, methyl esters

Tabulation continued on next page.

%7 See, inter alia, “REACH & Biodiesel,” UK REACH Competent Authority Information Leaflet no. 15, July

2016, http://www.hse.gov.uk/reach/resources/biodiesel.pdf. ***,
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CAS CAS
Name number Name number
Fatty acids, rape oil, hydrogenated, |91697-62-0 JFatty acids, C16-18 and C16-18- 102047-28-9
methyl esters unsaturated, methyl esters
Fatty acids, rape oil, methyl esters 85586-25-0 JFatty acids, C16-18 and C18-
unsaturated, methyl esters 67762-38-3
Fatty acids, safflower oil, methyl 68605-14-1 JFatty acids, C16-18, methyl esters 85586-21-6
esters
Fatty acids, soya, methyl esters 68919-53-9 [ Fatty acids, C16-20 and C16-18- 68937-80-4
unsaturated, methyl esters
Fatty acids, sperm oil, methyl esters |68440-46-0 JFatty acids, C16-24 and C16-24- 93571-83-6
unsaturated, methyl esters
Fatty acids, sunflower oil, methyl 68919-54-0 JFatty acids, C18 and C18- 68937-81-5
esters unsaturated, methyl esters
Fatty acids, tall oil, methyl esters 74499-22-2 JFatty acids, C18-24 and C16-24- 85408-67-9
unsaturated, methyl esters
Fatty acids, palm kernel oil, methyl |91051-32-0
esters
Fatty acids, tallow, methyl esters 61788-61-2
Fatty acids, vegetable oil, methyl
esters 68990-52-3
Rapeseed oil methyl esters 73891-99-3
Soybean oil methyl esters 67784-80-9

Quality standards

Any biodiesel that meets the ASTM International standard for biodiesel (D6751, Standard
Specification for Biodiesel Fuel Blend Stock (B100) for Middle Distillate Fuels) can be sold for
biodiesel use purposes.? There are four grades of biodiesel within this ASTM International

standard. Petitioners stated that the differences between the grades, which are differentiated by
sulfur and unreacted glyceride levels, are “meaningless” or “generally minor.”*° Similarly, ASTM
International has developed standards for diesel blends that contain between 0 and 5 percent
biodiesel*® and blends that contain between 6 and 20 percent biodiesel.** In addition, the National

% petition, exhibit GEN-12.

%9 petition, pp. 95-96. The four grades are Grade No. 1-B S15, Grade No. 1-B S500, Grade No. 2-B S15,
and Grade No. 2-B S500, where the S value represents the level of sulfur parts per million, the 2-B grades
are for general purpose biodiesel, and the 1-B grades are for special purpose biodiesel with sensitivity
considerations for partially reacted glycerides. Petition, exhibit GEN-12.

%0 petition, exhibit GEN-13 (D975, Standard Specification for Diesel Fuel Oils, paras. 7.3.1.2 and 7.3.1.4).
Under this standard, diesel blends that contain up to 5 percent biodiesel are considered no different from
diesel that contains no biodiesel. Erin Voegele, “ASTM Publishes Biodiesel Standards,” Biodiesel Magazine,

(continued...)

1-12



Biodiesel Board, a member of the ad hoc coalition that is the petitioner in these investigations,
created a committee in 2000 “{t}o help assure that biodiesel fuel is produced to and maintained”
at the ASTM D6751 standard.>”

Description and applications

Biodiesel is used as a partial or full substitute for diesel. It has many molecular formulas,
and therefore slightly varying characteristics, and CAS registry numbers because of the assorted
vegetable oils and animal fats that can be used as an input.*?

Transportation

Biodiesel is primarily used as a substitute for diesel in the transportation sector. This use
involves biodiesel in its unadulterated form (B100) or blended with diesel, with the most frequent
proportions of such blends being 2 percent (B2), 5 percent (B5), 10 percent (B10), and 20 percent
(B20) biodiesel. Blending can take place at any point in the distribution system as the act of
blending is most frequently neither mechanically complex nor expensive.** Biodiesel can be
blended with diesel in any proportion without separation, meaning that it can be used in existing

(...continued)

November 13, 2008, http://www.biodieselmagazine.com/articles/2947/astm-publishes-biodiesel-
standards. Labeling of diesel blends to indicate the presence of biodiesel is not required under this
standard. Alternative Fuels Data Center, U.S. Department of Energy, “Biodiesel Blends,” n.d.,
http://www.afdc.energy.gov/fuels/biodiesel blends.html (accessed April 21, 2017).

31 petition, exhibit GEN-14 (D7467, Standard Specification for Diesel Fuel Oil, Biodiesel Blend (B6 to B20),
para. 1.1).

32 BQ-9000, the National Biodiesel Accreditation Program, is a voluntary program for the accreditation
of producers and marketers of biodiesel that includes storage, sampling, testing, blending, shipping,
distribution, and fuel management practices. It is available to any biodiesel manufacturer, marketer, or
distributor of biodiesel and biodiesel blends in the United States and Canada. National Biodiesel
Accreditation Commission, http://bg-9000.0rg/ (accessed April 21, 2017); Erin Voegele, “BQ-9000: Moving
Forward,” Biodiesel Magazine, October 25, 2010, http://www.biodieselmagazine.com/articles/4502/bg-
9000-moving-forward.

** The variety of inputs leads to several conversion factors being used when converting kilograms of
biodiesel (the unit of measurement in international trade) into gallons (the unit of measurement in the
United States). These conversion factors, as described in the questionnaire responses, can also vary by
manufacturing facility because of differences in the processes used. Conference transcript, pp. 135-137
(Cummings, Whitney).

** Conference transcript, pp. 79 (Doyle), 212 (Getlan).
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diesel applications without major modifications to the machinery.*®> Any vehicle that uses diesel
can use biodiesel at a blend level of B5 or lower.>®

There are advantages to using biodiesel compared to diesel only. Biodiesel has a very low
sulfur content and contains oxygen molecules (diesel has no oxygen), lowering its pollution
potential.®” It has a high lubrication capacity, which can offset the lubrication problems
encountered with low-sulfur diesel use, which is increasingly being mandated.*

There are also disadvantages to replacing diesel with biodiesel. Biodiesel has a lower
energy content compared to diesel, which lowers fuel efficiency and power, and has lower cold-
flow properties, which can cause problems when used in cold temperatures with respect to blends
with higher concentrations of biodiesel.

Heating

Biodiesel is also used as a heating fuel (fuel oil), primarily in the northeastern United
States.* Biodiesel use in conventional heating oil reduces carbon and sulfur environmental
concerns and maintenance costs because of biodiesel’s lower sulfur level.*! In addition, ASTM
International approved a new standard in 2014 that allows the use of heating oil with a biodiesel
content of 6-20 percent, an increase from the 5 percent level established in 2008.%

** The use of diesel blended with biodiesel does not require any modification to engines or heating
burners, taking into consideration the proportion of biodiesel used because of temperature and other
factors. Because of biodiesel’s greater solvent properties compared to diesel, however, the use of
unadulterated biodiesel requires modification of fuel hoses, pipes, and seals. ***,

% U.S. Energy Information Agency, “Use of Biodiesel,” August 29, 2016,
https://www.eia.gov/Energyexplained/index.cfm?page=biofuel biodiesel use.

37 %% Nijtrogen oxide emissions may be higher than with diesel use. U.S. Energy Information
Administration, “Biodiesel and the Environment,” November 8, 2016,
https://www.eia.gov/Energyexplained/index.cfm?page=biofuel biodiesel environment.

% U.S. Energy Information Agency, “Use of Biodiesel,” August 29, 2016,
https://www.eia.gov/Energyexplained/index.cfm?page=biofuel biodiesel use.

¥ U.S. Environmental Protection Agency, “Technical Highlights: Biodiesel,” EPA-420-F-10-009, February
2010, http://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P1006V0l.pdf.

0 In 2015, residential consumers of heating oil in the northeastern United States represented 84
percent of heating oil sales. U.S. Energy Information Agency, “Heating Oil Explained: Use of Heating Qil,”
March 30, 2017, https://www.eia.gov/Energyexplained/index.cfm?page=heating_oil use. By 2018,
Connecticut, New Jersey, New York, Maine, Massachusetts, and Vermont will have switched to an ultra-
low-sulfur heating oil standard for residential and commercial sectors. ***,

Biodiesel is also used for stationary electricity generation in diesel generators.

41 g% %

*2 ASTM International, “Standard Specification for Fuel Oils,” D396-16e1, October 1, 2016.
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Category of biofuels

Biodiesel is one of several fuels that fall under the broad category of biofuels,** and only
certain other fuels made from renewable resources can be related to biodiesel on a production or
use basis.

Renewable diesel

Renewable diesel is produced from the same oils and fats as biodiesel (there are non—
process-related preferences for animal fats in the U.S. market for renewable diesel)** but through
a different chemical process that results in renewable diesel being almost chemically identical to
diesel.”” As a result, renewable diesel can be blended at any proportion with diesel without a
performance decline and is compatible with diesel machinery.*® Reportedly, renewable diesel has
a higher production cost than biodiesel.*” U.S. production of renewable diesel has increased
significantly since 2010 and is a major component in the California biofuel market for diesel.*®
Respondents stated that there have been “significant increases in renewable diesel
investments.”*® The U.S. Department of Agriculture has highlighted similar regulatory treatments
of biodiesel and renewable diesel.> They both qualify for the two major renewable fuel programs
in the United States: the national Renewable Fuel Standard (RFS) and California’s Low Carbon Fuel
Standard (LCFS) (discussed below).”*

* A biofuel is a fuel composed of or produced from biological raw materials, as opposed to a fossil fuel,
which is a fuel formed in the earth from plant or animal remains.

* Conference transcript, pp. 137-138 (McCullough, Whitney).

> *%* |mports of renewable diesel are classifiable in HTS chapter 27 with petroleum-based diesel.

% Jesse Jin Yoon, “What’s the Difference Between Biodiesel and Renewable (Green) Diesel,” Advanced
Biofuels USA, n.d., http://advancedbiofuelsusa.info/wp-content/uploads/2011/03/11-0307-Biodiesel-vs-
Renewable Final- 3 -JJY-formatting-FINAL.pdf.

47 % x %

*® Conference transcript, pp. 138—-139 (Whitney).

* Hearing transcript, p. 262 (Dawson).

¥ Ernest Carter, “U.S. Biodiesel/Renewable Diesel Market,” November 2016,
https://www.usda.gov/oce/energy/files/US Biodiesel RD MarketJul2016.pdf (presentation).

> Sean Hill, “U.S. Biodiesel and Renewable Diesel Imports Increase 61% in 2015,” April 11, 2016,
https://www.eia.gov/todayinenergy/detail.php?id=25752.
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Other biofuels

A number of other biofuels cannot be blended with diesel. Bioethanol, the largest biofuel
by use in the U.S. market, is produced by a biological process (fermentation) from renewable
resources such as corn and agricultural and forestry residues. It is used as an additive to
gasoline.” Other examples of biofuels in various stages of commercial development include “bio-
oil,”>* crude oil from algae,>* and woody biomass jet fuel.>”

Government regulation and tax policy

According to the U.S. Department of Energy, the strongest drivers of the increase in U.S.
demand for biodiesel (and renewable diesel) since 2012 have been (1) increasing targets under
the RFS and the market-tradeable credits generated by biodiesel production and importation and
(2) the blender’s tax credit.”® These credits and tax incentives are reportedly important
contributors to the U.S. biodiesel industry’s profitability.>’

Renewable Fuels Standard (“RFS”)

The RFS program, created by the U.S. Environmental Protection Agency (“EPA”) under the
authority of the Energy Policy Act of 2005, established the first renewable fuel mandate in the
United States. In 2007, Congress expanded and modified the RFS program to include diesel,
provide for annual increases in the renewable fuel blend requirement from 9 billion gallons in
2008 to 36 billion gallons by 2022, and label biodiesel from most available domestic feedstocks as
an advanced biofuel.”® This modified RFS program became the basis for the current RFS2 program,
which became effective mid-2010 and mandated much larger annual volumes and established

> Ku Syahidah Ku Ismail, “Chapter 2: Biological Process for Ethanol Production,” n.d.,
http://portal.unimap.edu.my/portal/page/portal30/Lecturer%20Notes/KEJURUTERAAN BIOPROSES/Semes
ter%202%20Sidang%20Akademik%20201520161/Bioprocess%20Engineering%20Program/Forth%20Year/E
RT%20429%20Energy%20from%20Bioresources/ERT%20429%20Ch%202.pptx.

>3 Rosalie Marion Bliss, “Bringing Up Better Biofuel,” May 5, 2016,
https://www.usda.gov/media/blog/2016/05/5/bringing-better-biofuel.

>* U.S. Department of Agriculture, “Fact Sheet: USDA Invests in Clean Energy Economy, Supporting U.S.
Producers and Seeking to Double Number of Higher Blend Renewable Fuel Pumps Available to Consumers,”
release no. 0157.15, May 29, 2015, https://www.usda.gov/media/press-releases/2015/05/29/fact-sheet-
usda-invests-clean-energy-economy-supporting-us.

> Steve Csonka, “Sustainable Alternative Jet Fuel Development and Commercialization,” February 2017,
p. 14, https://www.usda.gov/oce/forum/2017 Speeches/Steve Csonka.pdf.

> Sean Hill, “U.S. Biodiesel and Renewable Diesel Imports Increase 61% in 2015,” April 11, 2016,

https://www.eia.gov/todayinenergy/detail.php?id=25752.
57 kx %

58 %% %
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separate requirements for different classes of biofuels, such as cellulosic.”® Biodiesel producers
must undergo a process to become registered under the RFS2 program.®

The EPA regulates compliance with the RFS using renewable identification numbers
(“RINs”), a tradable credit system under which “obligated parties”®! submit to EPA RINs that equal
the number of gallons in their annual renewable volume obligation (“RV0O”).®? RIN validity and
obligation compliance can span two years. RINs may be used by the party that generates them to
satisfy its RVO or traded and sold so that other obligated parties may use them to satisfy their
RVO. The EPA Moderated Transaction System (“EMTS”) is used to register RIN transactions.®®

Each gallon of biodiesel produced in or imported into the United States generates about
1.5 RINs. There are different classes of RINs depending on the feedstock, for example, D4 for
soybean oil feedstock and D6 for palm oil feedstock, and each RIN class has a different market
value.® Figure I-3 provides a representation of the RIN classes and the characteristics of certain
RINs to satisfy the compliance obligation in place of other RINs.®

*9 Kelsi Bracmort, “The Renewable Fuel Standard (RFS): In Brief,” CRS Report, no. R43325, December 14,
2016.

60 *okok

®> An obligated party is any refiner that produces gasoline or diesel within the 48 contiguous states or
Hawaii or any importer that imports gasoline or diesel into the 48 contiguous states or Hawaii. 40 CFR
§ 80.1406 (a)(1).

®2 The RVO is the obligated party’s total gasoline and diesel sales multiplied by the annual renewable
fuel percentage standards announced by EPA in a rulemaking scheduled each year. Kelsi Bracmort, “The
Renewable Fuel Standard (RFS): In Brief,” CRS Report, no. R43325, December 14, 2016.

% Kelsi Bracmort, “The Renewable Fuel Standard (RFS): In Brief,” CRS Report, no. R43325, December 14,
2016.

® Hearing transcript, pp. 218-219 (Sim, Cummings, Dunphy). The RIN class for a renewable fuel is based
on the EPA’s analysis of the renewable fuel pathway and the amount of greenhouse gas reduction for the
fuel. Hearing transcript, p. 219 (Dunphy).

® As defined in the Energy Independence and Security Act (EISA) of 2007, the lifecycle greenhouse gas
(GHG) reduction compares the GHG emissions over the entire lifecycle of the biofuel to the emissions of
the equivalent amount of gasoline or diesel. See 121 STAT. 1492, https://www.gpo.gov/fdsys/pkg/PLAW-
110publ140/pdf/PLAW-110publ140.pdf.
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Figure I-3
Biodiesel: RIN trading system

Conventional renewable fuel (D6)

Example feedstock: Corn starch
Required lifecycle GHG reduction: 20% or more

Advanced biofuel (D5)

Example feedstocks: Sugarcane, biobutanol, bionaphta
Required lifecycle GHG reduction: 50% or more

Cellulosic biofuel (D3)

Example feedstocks: Corn stover, wood chips,
miscanthus, biogas
Required lifecycle GHG reduction: 60% or more

Source: U.S. Environmental Protection Agency, “Renewable Fuel Standard Program: Renewable Fuel
Annual Standards,” https://www.epa.gov/renewable-fuel-standard-program/renewable-fuel-annual-standards
(accessed April 28, 2017).

RINs are attached to each eligible gallon of biodiesel and transferred to obligated parties
with the biodiesel when it is purchased or the RIN can be separated and sold in the open market.®®
Figure I-4 represents a simplified form of the RIN market.

66 %%
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Figure I-4
Biodiesel: RIN trading system

Biofuel Producer /

Obligated Parties (Gasoline & Diesel
Refiners, Blenders, Importers)

“Secondary

Market

Importer
Attached
RINs PSR -‘.
I I I -
e 1
Renewable é

Fuel Separated =

RINs = Retirement

Retail Sale

Note.—Black lines indicate RINs attached to actual biofuel gallons. Solid blue lines indicate separated RINs
that may be traded among all market participants. Dashed blue line indicates end-of-year submission of
RINs by obligated parties to EPA to meet RFS mandates. Green lines indicate actual biofuel gallons
separated from RINs. Orange lines indicate that all RIN transactions must be cleared through EMTS.

Source: Brent D. Yacobucci, “Analysis of Renewable Identification Numbers (RINs) in the Renewable Fuel

Standard (RFS),” CRS Report for Congress, R42824, July 22, 2013, p. 5.
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Blender’s tax credit (“BTC”)

Federal biodiesel tax incentives began in 2005 and, as shown in figure I-5, have been
renewed prospectively or retroactively a number of times, most recently expiring as of the end of
2016.%" Their goal is to facilitate the price competitiveness of biodiesel with diesel. There are three
parts to the credit, but mostly it is the blender’s tax credit (51.00 per gallon credit for each
biodiesel gallon that is blended with diesel) that is claimed.®®

Figure I-5
Timeline for the federal blenders’ tax credit

December 17, 2010 December 19, 2014

October 3, 2008 January 2, 2013 December 18, 2015

| 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 |
Note.--Red arrows indicate where the credit was extended retroactively.

Source: Alternative Fuels Data Center, U.S. Department of Energy, “Key Federal Legislation,” January 3,
2017, https://lwww.afdc.energy.gov/laws/key legislation.

" The blender’s tax credit was established in 2004, extended in 2005, amended in 2008, and extended
again in 2010. Alternative Fuels Data Center, U.S. Department of Energy, “Key Federal Legislation,” January
3, 2017, http://www.afdc.energy.gov/laws/key legislation.

The 2010 extension applied retroactively to 2010 and prospectively to 2011. Brent D. Yacobucci,
“Biofuels Incentives: A Summary of Federal Programs,” CRS Report for Congress, R40110, January 11, 2012.
An early 2013 extension applied retroactively to 2012 and prospectively to 2013. TransportPolicy.net,

“US: Fuels: Biofuel Tax Credits,” September 30, 2013,
http://transportpolicy.net/index.php?title=US: Fuels: Biofuel tax credits.

A late 2014 extension applied to 2014 only. Ron Kotrba, “Obama Signs Tax Act Reinstating Biodiesel
Credit Through 2014,” Biodiesel Magazine, December 22, 2014.

A 2015 extension applied retroactively to 2015 and prospectively to 2016. Erin Voegele, “Obama Signs
Spending Bill, Tax Extenders Legislation,” Biodiesel Magazine, December 23, 2015.

The petitioners are “cautiously optimistic” that the tax credit will be reinstated and respondents state
that “it is anticipated by many that the biodiesel tax credit will be renewed.” Hearing transcript, pp. 36
(Porter), 87 (Stone).

The American Renewable Fuel and Job Creation Act of 2017, introduced by Senators Chuck Grassley and
Maria Cantwell with 14 other sponsors on April 26, 2017, would convert the blender’s tax credit into a U.S.
producer’s credit. For the text of the bill, see
https://www.grassley.senate.gov/sites/default/files/MCG17256 0.pdf.

® The other two parts are a $1.00 per gallon credit for each gallon of B100 that is used as fuel and a
$0.10 per gallon credit for plants with production capacity of less than 60 million gallons per year for
biodiesel made from first-use vegetable oils and animal fats. ***. Renewable diesel also qualifies for the
blender’s tax credit.
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State programs

According to the U.S. Department of Energy, there are reportedly more than 300 state
laws, regulations, and “funding opportunities” related to biodiesel production and use.®® Examples
include mandates for minimum biodiesel blending, tax credits, and sales tax exemptions.”®
Because of the size of the California market, one of the programs having the most effect within
the state and nationally is California’s low-carbon fuel standard (“LCFS”) program. According to
the California state government, “the LCFS is designed to decrease the carbon intensity of
California's transportation fuel pool and provide an increasing range of low-carbon and renewable
alternatives,” with “a reduction of at least 10 percent in the carbon intensity of California's
transportation fuels by 2020.””! The program takes into account a fuel’s full life cycle,
encompassing tailpipe and all associated emissions from production, distribution, and use of
transport fuels within the state. Consequently, animal fats are a preferred input in biodiesel
production for use in California.”

DOMESTIC LIKE PRODUCT ISSUES

No issues with respect to domestic like product have been raised in these investigations.73
The Commission, for the purposes of its preliminary determinations, defined a single like product
corresponding to the scope of the investigations.”

% U.S. Department of Energy, “Alternative Fuels Data Center,” n.d.,

http://www.afdc.energy.gov/laws/matrix?sort by=tech (accessed April 24, 2017).
70 %% %

"t california Environmental Protection Agency Air Resources Board, “Low Carbon Fuel Standard,” April
13, 2017, https://www.arb.ca.gov/fuels/Icfs/Icfs.htm.

2 Animal fats, as well as waste oils, have lower carbon-intensity “scores” than palm oil or soybean oil,
and that score “translates actually into a certain number of credits, which have a market value that we
transact, sort of like RINs, except a little bit more opaque and a little bit more magical.” Conference
transcript, pp. 138-139 (Whitney).

73 Respondents did not dispute the proposed like product definition in the preliminary phase
investigations and did not address the issue of domestic like product in these final phase investigations.
Conference transcript, p 78 (Porter and Janzen).

7% Biodiesel from Argentina and Indonesia, Investigation Nos. 701-TA-571-572 and 731-TA-1347-1348
(Preliminary), USITC Pub 4690, May 2017, p. 7.
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PART Il: CONDITIONS OF COMPETITION IN THE U.S. MARKET

U.S. MARKET CHARACTERISTICS

Biodiesel is a renewable fuel alternative to petrodiesel that can be made from a wide
variety of animal and vegetable oils, including used cooking oil, soybean oil, canola oil, and
tallow. It is primarily used in blends with petrodiesel as transportation fuel or heating oil.> Some
plants in the United States are co-located, or vertically integrated, producing the feedstock
supply, oil, and then biodiesel.? The biodiesel market is heavily influenced by U.S. government
subsidies and mandates on the use of biodiesel.? Biodiesel is produced to the ASTM
International standard for biodiesel (ASTM D6751).

Apparent U.S. consumption of biodiesel increased during January 2014-December 2016,
with most of the increase occurring from 2015 to 2016. Overall, apparent U.S. consumption in
2016 was 58 percent higher than in 2014. Apparent U.S. consumption was lower in the first half
of 2017 compared to the first half of 2016.

Government mandates and incentives

As described in Part I, an important condition in the U.S. biodiesel market is the
prevalence of government mandates and incentives, both at the federal and state levels. The
federal Renewable Fuel Standard (RFS) program projects volumes available in the U.S. market in
a given year, including the supply of imports. These mandates create a volume floor that
obligated parties (biodiesel producers and importers) must meet through their renewable
volume obligation (RVO). According to petitioners, the RFS mandate was intended to
substantially increase domestic renewable fuel production, reduce dependence on petroleum,
stimulate U.S. economic activity, and reduce harmful emissions.” The EPA created a system of
Renewable Identification Numbers (RINs) that are attached to each gallon of biodiesel which
obligated parties can trade to meet their obligations. There are different categories of RINs that
depend on the feedstock used to produce the biodiesel, including D4 (for most biodiesel) and
D6 (for palm oil feedstock).”> Because obligated parties require RINs to meet their RFS
obligations, and because RINs are generated when biodiesel is produced or imported, the RINs
market helps drive demand for biodiesel.®

! Hearing transcript, p. 41 (Rehagen).

2 Conference transcript, p. 222 (Stone).

® Conference transcript, pp. 15-16 (McCullough).

* Petitioners’ postconference brief, p. 9.

> The D4 and D6 classifications are based on the ability to meet greenhouse gas reduction targets;
biodiesel production must achieve at least a 50 percent reduction in greenhouse gases to qualify for the
D4 classification. Hearing transcript, p. 219 (Dunphy). D6 is the qualifying code for ethanol but also
applies to imported Indonesian palm oil biodiesel.

® petitioners’ postconference brief, p. 12.
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The federal government and some states have also implemented tax incentives for the
production and use of biodiesel, further increasing demand. However, these incentives are
implemented for limited timeframes and require renewal, which creates uncertainty and lower
demand when these programs have lapsed. The federal blender’s tax credit (BTC) lapsed twice
during 2014-16, and has not been renewed in 2017. Price negotiations during lapsed years are
still impacted by the possibility of retroactive application.’

U.S. PURCHASERS

The Commission received 39 usable questionnaire responses from firms that bought
biodiesel during January 2014-June 2017.2 Eighteen responding purchasers are distributors, 19
are blenders, 13 are retailers, 9 are petrodiesel producers, and 8 are other (including marketer,
commodities trader, and producer).’ Responding U.S. purchasers were headquartered
throughout the United States including 18 firms in the Northeast. The largest responding
purchasers of biodiesel (in order of 2016 purchases plus imports) are ***. One of the largest
purchasers, BioSphere, purchases domestic and imported biodiesel which it sells to its affiliate
Musket for distribution to Love’s Truck Stops.™

CHANNELS OF DISTRIBUTION

As shown in table ll-1, U.S. producers’ commercial shipments were mainly to petrodiesel
producers and distributors/independent blenders while importers’ commercial shipments were
mainly to distributors/independent blenders.™

GEOGRAPHIC DISTRIBUTION

U.S. producers reported selling biodiesel to all regions in the contiguous United States
during 2016 (table 1I-2). U.S. producers’ largest market was the Midwest, followed by the
Central Southwest. Importers of biodiesel from Argentina sold the largest share to the
Northeast, followed by the Central Southwest and Southeast. Most imports of Indonesian
biodiesel were sold in the Central Southwest followed by the Southeast. Importers reported
almost no sales of subject imports in the Midwest, the largest market for domestic producers.

7 Respondent Cargill’s postconference brief, p. 5.

8 Of the 39 responding purchasers, 34 purchased domestic biodiesel, 16 purchased imports of
biodiesel from Argentina, 7 purchased imports of biodiesel from Indonesia, and 16 purchased imports of
biodiesel from other sources.

® Many purchasers indicated more than one role.

1% Hearing transcript, p. 145 (Dawson).

! petitioners noted a distinction between obligated parties and discretionary blenders, such as truck
stops, stating that the discretionary blenders will only blend biodiesel with petrodiesel if the biodiesel
price is low enough. Hearing transcript, p. 78 (Getlan).
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Table II-1
Biodiesel: U.S. producers’ and importers’ U.S. commercial shipments, by sources and channels of
distribution, 2014-16, January-June 2016 and January-June 2017

Calendar year January to June

ltem 2014 2015 2016 2016 ‘ 2017

Share of commercial U.S. shipments (percent)

U.S. producers:

to Petrodiesel producers 34.4 31.7 29.5 33.7 28.7
to Distributors / blenders 46.9 47.1 48.1 454 45.1
to Retail locations 16.0 18.8 17.3 17.0 20.6
to Other firms 2.6 23 5.0 3.9 5.7

U.S. importers: Argentina:
to Petrodiesel producers

*kk

*%%

*%%

*kk

*%%

to Distributors / blenders

*kk

*%%

*%%

*k%

*%%

to Retail locations

*kk

*%%

*k%

*k%

*k%k

to Other firms

**%

*%%

*kk

*k%

*kk

U.S. importers: Indonesia:
to Petrodiesel producers

*kk

*%%

*%%

*kk

*%%

to Distributors / blenders

*kk

*%%

*%%k

*k%

*%%

to Retail locations

*k%

*%%

*k%

*k%

*k%k

to Other firms

**%

*%%

*kk

*k%

*kk

U.S. importers: Subject sources:
to Petrodiesel producers

*kk

*%%

*%%

*kk

*%%

to Distributors / blenders

*kk

*%%

*kk

*k%

*%%

to Retail locations

*k%k

*%%

*kk

*k%

*kk

to Other firms

*k%

*%%

*kk

*k%

*kk

U.S. importers: Nonsubject sources:
to Petrodiesel producers

*kk

*%%

*%%

*k%

*%%

to Distributors / blenders

*kk

*%%

*kk
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*k%

*%%

*kk

*k%

*kk

to Other firms

*k%

*%%

*kk

*k%
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Source: Compiled from data submitted in response to Commission questionnaires.

Most biodiesel is distributed in the United States by truck, although about 30 percent is
distributed by rail.*? For U.S. producers, 26 percent of commercial shipments were within 100
miles of their production facility, 63 percent were between 101 and 1,000 miles, and 12 percent

were over 1,000 miles. For importers of Argentine product, 51 percent of commercial

shipments were within 100 miles of their U.S. point of shipment, 47 percent between 101 and
1,000 miles, and two percent over 1,000 miles. Commercial shipments of imports of Indonesian

product were nearly all (***) percent within 100 miles of their U.S. point of shipment, ***
percent between 101 and 1,000 miles, and *** percent over 1,000 miles.

12 «Bjodiesel Distribution in the U.S. and Implications for RFS2 Volume Mandates,” July 11, 2016, p. 6,

petitioners’ prehearing brief, exh. 5.
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Table I1-2

Biodiesel: Geographic market areas in the United States served by U.S. producers and importers,
by share of commercial sales, 2016

Subject U.S. importers
Region U.S. producers Argentina Indonesia Subject sources
Northeast 8.1 *kk okx —
Midwest 40.8 *kk *kk kK
Southeast 9.3 *kk okx —
Central Southwest 23.6 *kk - ok
Mountains 7.5 *kk - kk
Pacific Coast 10.7 *xk - kk
Other* — Fokk ok rk
Total 100.0 100.0 100.0 100.0

T All other U.S. markets, including AK, HI, PR, and VI.

Note.--Shares and ratios shown as "0.0" represent values greater than zero, but less than "0.05" percent.

*k*k

Source: Compiled from data submitted in response to Commission questionnaires.

Petitioners stated that large retail fuel chains distribute biodiesel by rail and truck
throughout the country and that Biosphere/Love’s blends biodiesel with petrodiesel at its retail
locations.™ BioSphere stated that its imports and purchases of biodiesel are generally shipped
to retail locations within a relatively short distance of the port of entry or domestic producer’s
location.** Respondent CARBIO stated that most new U.S. demand for biodiesel is in coastal
areas while domestic production is in the Midwest.*

SUPPLY AND DEMAND CONSIDERATIONS

U.S. supply

Domestic production

Based on available information, U.S. producers of biodiesel have the ability to respond
to changes in demand with small-to-moderate changes in the quantity of shipments of U.S.-
produced biodiesel to the U.S. market. The main contributing factor to this degree of
responsiveness of supply is the availability of unused capacity. Factors mitigating
responsiveness of supply include limited availability of inventories, limited ability to shift
shipments from alternate markets, and limited ability to shift production to or from alternate

13 petitioners’ prehearing brief, p. 34.

14 BioSphere stated that for its truck shipments, it aims to ship ***. Respondent CARBIO’s
posthearing brief, exh. 2, p. 3.

1> Respondent CARBIO’s prehearing brief, pp. 17-18.
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products. RFS mandates and the blender’s tax credit influenced domestic production.*® Nearly
all U.S. production of biodiesel qualifies for D4 RINs (see table 1l1I-7).

Industry capacity®

Domestic capacity utilization increased irregularly from 75.1 percent in 2014 to 77.7
percent in 2016, as both capacity and production increased over the period. This relatively
moderate level of capacity utilization suggests that U.S. producers may have some ability to
increase production of biodiesel in response to an increase in prices.

Alternative markets

U.S. producers’ exports, as a percentage of total shipments, declined irregularly from
3.3 percent in 2014 to 2.3 percent in 2016, indicating that U.S. producers have very limited
ability to shift shipments between the U.S. market and other markets in response to price

changes. Three U.S. producers (***) exported biodiesel to Canada and one (***) exported to
%k %k %k

Inventory levels

U.S. producers’ inventories, as a ratio to total shipments, increased from 2.9 percent in
2014 to 4.9 percent in 2015 and then declined to 2.8 percent in 2016. These inventory levels
suggest that U.S. producers may have a limited ability to respond to changes in demand with
changes in the quantity shipped from inventories.

Production alternatives

U.S. producers stated that they could not switch production from biodiesel to other
products.

Subject imports from Argentina®®

Based on available information, Argentine biodiesel producers have the ability to
respond to changes in demand with moderate changes in the quantity of biodiesel shipments to
the U.S. market. The main contributing factor to this degree of responsiveness of supply is the
availability of unused capacity and the ability to shift shipments from alternate markets. Factors
mitigating responsiveness of supply include limited availability of inventories and limited ability

'® Indonesian respondents’ postconference brief, p. 8.

7 Data in this section is based on U.S. producers’ questionnaire responses. Part Il also presents
capacity and production data from the U.S. Energy Information Administration.

'8 For data on the number of responding foreign firms and their share of U.S. imports from Argentina,
please refer to Part |, “Summary Data and Data Sources.”
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to shift production to or from alternate products. In order to produce qualifying biodiesel under
the RFS mandate, Argentine producers must source their soybeans from EPA-certified land,
further restricting their ability to respond to changes in demand.'® Qualifying Argentine
biodiesel is in the D4 category.

Industry capacity

Argentine capacity utilization fluctuated from 2014-16, declining from *** percent in
2014 to *** percent in 2015 before rebounding to *** percent in 2016. This relatively
moderate level of capacity utilization suggests that Argentine producers may have some ability
to increase production of biodiesel in response to an increase in prices.

Alternative markets

Argentine shipments to markets other than the United States, as a percentage of total
shipments, decreased substantially from 2014 to 2016. The share of shipments to the Argentine
domestic market decreased irregularly from *** percent in 2014 to *** percent in 2016.

Shipments to export markets other than the United States declined from *** percent in
2014 to *** percent in 2016, as exports to the United States increased from *** percent to ***
percent over the period. Argentine exports in 2016 indicate that producers may have the ability
to shift shipments from other markets to the U.S. market in response to price changes.

Inventory levels

Argentine producers’ inventories increased from *** percent of total shipments in 2014
to *** percent in 2015 and then decreased to *** percent in 2016. These inventory levels
suggest that Argentine producers may have limited ability to respond to changes in demand
with changes in the quantity shipped from inventories.

Production alternatives

All responding Argentine producers stated that they could not switch production from
biodiesel to other products.

Subject imports from Indonesia®®

Based on available information, producers of biodiesel from Indonesia have the ability
to respond to changes in demand with moderate changes in the quantity of shipments of

¥ See Part VII.
2% For data on the number of responding foreign firms and their share of U.S. imports from Indonesia,
please refer to Part |, “Summary Data and Data Sources.”
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biodiesel to the U.S. market. The main contributing factors to this degree of responsiveness of
supply are the availability of unused capacity and inventories and the ability to shift shipments
from alternate markets. A factor mitigating responsiveness of supply is limited ability to shift
production to or from alternate products. In addition, there are only two Indonesian producers
(Wilmar and Musim Mas) that were “grandfathered” by the EPA into the RFS program and are
qualified to produce biodiesel at a capped capacity. The grandfathered annual volume cap for
Wilmar is 149 million gallons and that for Musim Mas is *** gallons.21 Grandfathered palm oil
biodiesel qualifies for the D6 RIN, but not the D4 RIN.

Industry capacity

Indonesian grandfathered capacity utilization declined from *** percent in 2014 to ***
percent in 2015 and then increased to *** percent in 2016. Indonesian grandfathered
production capacity has remained constant at *** gallons. This relatively *** level of capacity
utilization suggests that Indonesian producers may have substantial ability to increase
production of biodiesel in response to an increase in prices.

Alternative markets

Indonesian shipments, as a percentage of total shipments, increased to its home market
and decreased to other markets. Shipments to the Indonesian home market rose from ***
percent in 2014 to *** percent in 2016, and shipments to export markets other than the United
States declined from *** percent to *** percent over the same period. Indonesian shipments
to markets other than the United States indicate that producers may have some ability to shift
shipments between domestic or other markets and the U.S. market in response to price
changes.

Inventory levels

Responding Indonesian firms’ inventories declined irregularly from 2014 to 2016.
Relative to total shipments, inventory levels increased from *** percent in 2014 to *** percent
in 2015 before falling to *** percent in 2016. These inventory levels suggest that responding
foreign firms may have some ability to respond to changes in demand with changes in the
guantity shipped from inventories.

Production alternatives

Responding Indonesian firms reported that no other products can be produced on the
same equipment used to produce biodiesel.

2! Conference transcript, p. 47 (Cummings) and foreign producers’ questionnaire responses.
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Nonsubject imports

Nonsubject imports accounted for 22 percent of total U.S. imports in 2016. Canada was
the largest source of nonsubject imports during January 2014-June 2017, accounting for 69
percent of nonsubject imports in 2016. Canola was the predominant feedstock for biodiesel
imported from nonsubject countries.??

Supply constraints

Most firms (23 U.S. producers, 9 importers, and 22 purchasers) reported no supply
constraints since January 1, 2014. Two U.S. producers, 5 importers, and 15 purchasers reported
that they experienced supply constraints. Among U.S. producers, *** reported that low prices
impacted domestic production and *** reported that soybean supplies are occasionally tight.
Among importers, *** stated that it regularly declined new orders because of volatile pricing,
*** reported supply shortfalls in 2016 because of reduced availability of palm feedstock,” and
*** stated that a lack of logistics and “poor economics” make it difficult to receive supply on
the Atlantic Coast. Importer *** stated that it has had occasional issues with timely deliveries
and with suppliers not meeting quality or quantity requirements. Importer *** reported that in
the fourth quarter of 2016, it had to pay import fees or bring in volumes from distant domestic
sources to supply its *** location.

Although 22 purchasers reported no supply constraints, 15 purchasers reported
constraints including limited production from a domestic producer, the exit of domestic
producer White Mountain Biodiesel, market uncertainty due to the lapse in the BTC, lack of
supply in the Northeast and coastal markets, and suppliers’ failure to meet timely shipment
commitments. Purchasers’ explanations of supply constraints are shown in the tabulation
below.

Fifteen of 36 purchasers indicated that palm biodiesel cannot be used in certain parts of
the country or at certain times of the year because of its higher carbon intensity and/or higher
cloud point. Sixteen of 36 purchasers indicated that state or local regulations promote the use
of biodiesel made from one feedstock over another; most of these firms noted that California
and Oregon promotes the use of low carbon intensity feedstocks.

New suppliers
Seventeen purchasers indicated that new suppliers have entered the market since 2014,

including ADM, Adkin Energy, American Biodiesel Energy, Atlantic Biodiesel, BioSphere,
Bridgeport Biodiesel, Duonix Beatrice, Flint Hills, Kolmar, Lake Erie Biofuels, and RBF. *** stated

22 Biodiesel from canola feedstock qualifies for the D4 RIN.
23 xkx
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that once Argentine imports were approved by the EPA under RFS, it observed a number of
new suppliers.?* *** stated that traders such as BioSphere, Vitol, Noble, Targray, and Shell have
imported biodiesel.

U.S. demand

The overall demand for biodiesel is likely to experience small changes in response to
changes in price until the RFS and other mandates are met, and then large changes in demand
above those levels. The main contributing factors to demand are government mandates and tax
incentives, and the high degree of substitutability between petrodiesel and diesel after
mandates are met.

End uses and cost share

U.S. demand for biodiesel depends on the demand for U.S.-produced downstream
products. Biodiesel is used in the same applications as other types of diesel, but accounts for
less than 4 percent of the total diesel consumed in the United States each year. About two-
thirds of biodiesel consumption is for transportation fuel, mainly by truckers.” Heating oil is
also a major use for biodiesel, particularly in the Northeast.*® Biodiesel is typically used in
blends rather than as pure biodiesel. As noted in Part I, common blend percentages are 2
percent, 10 percent, and 20 percent biodiesel.

Business cycles and other conditions of competition

Most responding firms indicated that the biodiesel market is subject to business cycles
and certain other specified conditions of competition including the federal RFS and federal tax
credit, as well as state tax credits and mandates (table 11-3). Many firms indicated that since
2014, there have been changes in the RFS, state mandates, and federal and state tax credits,
but fewer firms indicated that there had been changes in business cycles or other conditions of
competition.

Firms generally described the biodiesel market as seasonal, with lower demand in the
colder winter months and higher demand in the summer. *** stated that demand for biodiesel
is highest from April to September and lowest in January and February. Firms stated that lower
demand in winter reflects lower biodiesel blend percentages because of issues with gelling in
cold weather, as well as lower demand for transportation fuel because of fewer road miles
traveled by commercial and personal vehicles.

?* As noted in Part VII, CARBIO’s current certification scheme was approved by the EPA in January
2015.

2> Hearing transcript, p. 52 (Stone).

26 Smaller volumes of biodiesel are used in machinery and equipment for mining and agriculture.
Hearing transcript, p. 53 (Stone).
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Table I1-3

Biodiesel: Number of firms reporting the existence of, and changes in, business cycles and other
conditions of competition

tem Market subject to condition Any changes since 20147

Producer | Importer | Purchaser | Producer | Importer | Purchaser
Business cycles 20 12 30 7 4 6
Renewable fuel standard (RFS) 19 9 25 14 12 25
State mandate 13 9 27 12 9 22
Federal tax credit 24 14 29 20 12 29
State tax credit 13 12 22 9 10 16
Other distinct conditions 10 8 8 6 6 6

Note.--Twenty-four U.S. producers, 14 importers, and 35 purchasers responded to this question.

Source: Compiled from data submitted in response to Commission questionnaires.

U.S. producer *** stated that demand changes predominantly from heating oil in the winter to
transportation fuel in the summer. Respondent Noble stated that data shows that monthly
biodiesel consumption falls in the winter months to about half of its peak summer level.?’

The RFS is a key factor in the demand for biodiesel, as it sets a minimum consumption
level for biomass based diesel (which includes biodiesel and renewable diesel) in each year as

shown in the following tabulation.?® %°
Year Billion gallons
2014 1.63
2015 1.73
2016 1.90
2017 2.00
2018 2.10
2019 2.10 (proposed)

According to respondent Noble, in 2016, D4 RIN generation exceeded the biodiesel
mandate by 33 percent.*

27 Respondent Noble’s prehearing brief, p. 7.

28 Respondent CARBIO’s prehearing brief, p. 6 and Respondent Noble’s prehearing brief, p. 10. The
EPA is required to issue its final rule for 2018 RVOs by November 30, 2017. On September 26, 2017, EPA
published its “Notice of Data Availability” with potential reductions for 2018 and 2019 citing the
expiration of the BTC and Commerce preliminary CVD ruling as reasons, but EPA Administrator Pruitt has
since indicated that it expects EPA to set final 2018 RVOs at or above proposed levels. “Final 2018-19
RFS rule sent to White House OMB for review,” Biodiesel Magazine, November 2, 2017.

2% Renewable diesel reportedly accounted for about *** percent of the mandate level in 2016.
Petitioners’ posthearing brief, p. I-7.

% Respondent Noble’s prehearing brief, pp. 10-11.
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*** stated that the RFS establishes a baseline of demand for biodiesel, and that the RFS
is the single most important factor in the biodiesel market. *** stated that biodiesel prices and
demand are driven mainly by RFS mandates. According to ***, the EPA has been said to be
considering a cut to the RFS in 2018, which would likely “cripple” the biodiesel industry.
Purchaser *** stated that the RFS mandate has increased demand for biodiesel but that
participation from foreign producers has increased at a higher rate than overall demand.
Purchaser *** stated that RFS mandates are modified annually, sometimes retroactively, and
that this can create significant uncertainty in the market.

Another federal policy affecting demand is the BTC, a $1 per gallon credit when
biodiesel is blended below B100 with 0.1 percent diesel to get B99.9 or lower. The BTC has
expired and been renewed periodically over the period of investigation; it lapsed in 2014 and
2015, but was applied retroactively when reinstated at the end of each of those years. It
expired again on December 31, 2016, and it is uncertain whether it will be reinstated and
retroactively applied.*

Firms stated that biodiesel demand has been higher when the BTC has been in effect
and that the frequent lapse and retroactive renewal of the BTC has impacted demand.*?

Importer *** stated that there was a surge in U.S. production and imports in late 2016
to take advantage of the BTC before it expired in December, which was followed by a decrease
in production and imports in early 2017. Purchaser *** stated that the relative demand for B99
versus B100 fluctuates depending on the status of the BTC.

Importer *** stated that in some years, U.S. producers would sell below their
production cost and agree to split any future retroactive BTCs evenly with the customer. It
further stated that companies are still selling biodiesel despite the lapse of the BTC and
agreeing to split the BTC 50/50 with their customers if it is renewed. It also stated that its ***
biodiesel is not currently competitive without the BTC.

State and local tax credits and mandates also increase demand for biodiesel. States that
offer tax credits for biodiesel include California, lllinois, lowa, and Texas, and thus demand
tends to be higher in these states. In addition, states and localities, including Louisiana,
Massachusetts, Minnesota, New Mexico, New York City, Oregon, Pennsylvania, Rhode Island,
and Washington, mandate a minimum level of biodiesel to be used in petroleum diesel.

*1 Two bills to reinstate the tax credit have been introduced but are reportedly unlikely to pass. One
bill would reclassify the BTC from a blender’s credit to a domestic producer’s credit. The other bill would
reinstate the blender credit but would gradually phase it out over 5 years. “Viewpoint: US biodiesel may
get policy help by year-end,” http://www.argusmedia.com/news/article/?id=1516738, August 15, 2017.

32 %%* stated that demand in 2016 when the credit was in place all year was significantly better than
demand in 2014 or 2015 when the BTC had lapsed and was only applied retroactively. U.S. producer ***
stated that when BTC expires, extra production in the fourth quarter of the year exacerbates the
slowdown of demand in the following quarter.

33 Some states have lower or no minimum blend percentages in winter. For example, Minnesota
specifies a minimum of 5 percent biodiesel in January-March and October-December, and a minimum of
10 percent in other months (which will increase to 20 percent in May 2018). Respondent Noble’s
prehearing brief, p. 8.
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California’s Low Carbon Fuel Standard (LCFS) and Oregon’s Clean Fuel Program have increased
demand for biodiesel in those states.>* Importer *** stated that biodiesel made from palm oil is
excluded from certain state and local programs, such as those in California, Oregon, and New
York City.*®> Purchaser *** stated that it would not blend in certain locations without the
mandate.*

Other distinct conditions of competition noted by firms were the cost of petroleum fuels
and soybean oil/waste oil; pricing of RINs; the price spread of D6 and D4 biodiesels; EPA
allowance of imported biodiesel to meet federal mandates which allows foreign producers to
take advantage of the RIN and BTC; use of biodiesel to meet the standards of the Paris climate
accords; and lower prices for domestic biodiesel in New England because of imported Argentine
biodiesel.

Firms also noted the following other changes in conditions of competition since 2014:
falling diesel prices, increased imports, growth in overall demand, increased incentives have
lowered blending costs, periods of large supply, increased competition for inputs/access to
feedstock, industry consolidation, more EPA-approved Argentine and Indonesian feedstock
available to foreign producers, and the reinstatement of the BTC in 2016 attracted a significant
volume of imports.*’

Demand trends

Nearly all responding firms reported that U.S. demand for biodiesel has increased since
January 1, 2014 (table II-4), and most attributed the growth in demand to government
mandates and incentives, including the RFS and California’s LCFS. Most firms did not have
information regarding demand outside of the United States, but among those that provided
answers, most stated that demand increased, with *** citing domestic biofuel mandates in
Argentina, Brazil, Indonesia, and Malaysia.

Regional demand

Firms were asked whether demand for different types of biodiesel, such as biodiesel
made from soybean oil versus that made from palm oil, varies by U.S. region (table II-5).

3 Under California’s LCFS program, biodiesel producers can generate tradeable credits. Respondent
Noble’s prehearing brief, p. 13.

%> One firm stated that New York City has implemented its own mandate and incentive packages,
which has increased biodiesel demand not only within the city itself but across the state and the entire
Northeast. Another firm stated that biodiesel is also blended with heating oil to create bioheat and that
New York City has a bioheat mandate which increases demand in winter months, partially offsetting
normal seasonal effects in the Northeast.

3 %% noted the substantial growth in California’s LCFS program over last 3 years but stated that
there have been some legal and political challenges to that program.

37 U.S. producer *** stated that in January 2015, the EPA granted Argentine imported biodiesel
products a pathway into the U.S. market.
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Table I1-4

Biodiesel: Firms’ responses regarding U.S. demand and demand outside the United States since

January 1, 2014

Number of firms reporting
Item Increase No change Decrease Fluctuate

Demand inside the United States:

U.S. producers 21 1 3

Importers 13 1

Purchasers 28 1 1 2
Demand outside the United States:

U.S. producers 8 3 4

Importers 9 1

Purchasers 8 2 2
Demand for purchasers' final products:

Purchasers 18 3 4 6
Source: Compiled from data submitted in response to Commission questionnaires.
Table II-5
Biodiesel: Number of firms reporting that demand differs in specified region

ltern U.S. producers Importers Purchasers
No Yes No Yes No Yes

Northeast 3 12 3 9 6 18
Midwest 2 14 4 8 6 12
Southeast 8 7 8 5 12 9
Central Southwest 11 3 8 5 14 6
Mountains 2 9 4 7 6 10
Pacific Coast 2 16 4 8 5 13
Other 2 1 3 1 4 2

Source: Compiled from data submitted in response to Commission questionnaires.

Firms most often noted variations in the Northeast, Midwest, Mountains, and the Pacific
Coast. In general, regional differences were because of different climates, as lower cloud-point
biodiesel is required in cold weather.*®

Indonesian respondents stated that New York City, California, Oregon, and Minnesota
effectively limit the use of palm biodiesel. They state that California’s LCFS program ranks palm
biodiesel below petrodiesel, that Oregon bars the participation of PME in its programs, and that
Minnesota and New York City exclude the use of PME biodiesel to meet mandates. They
estimate that these state and local restrictions block the use of Indonesian biodiesel in about 13
percent of the total U.S. biodiesel market. Additionally, two firms (***) stated that lower
carbon fuels (from UCO, animal fat or corn oil) are in higher demand in states with a low carbon
fuel standard such as California and Oregon.

Most firms (21 of 25 U.S. producers, 11 of 13 importers, and 30 of 34 purchasers)
indicated that regional demand differences varied by season. Firms noted that heating seasons

%% Data for U.S. production and imports by cloud point are presented in Part IV.
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differ and that there are limits to blending biodiesel in cold weather.* Firms stated that palm
can be used in the South and in warmer weather in other regions, whereas canola and soy
biodiesel is used in the Northeast, as well as in the Southeast and Central Southwest in colder
seasons. Responding firms mentioned issues with blending high cloud-point palm biodiesel in
Midwest in winter and that soy biodiesel is preferred over palm biodiesel in colder months
because of its lower cloud point, and that there is relatively higher demand for canola biodiesel
in winter because of its cold properties. One firm stated that in the Upper Midwest region, B20
blend is used in summer and B5 in winter. U.S. producer *** stated that its only sales to the
South are in winter.

According to ***, canola oil based biodiesel has a cloud point of 14-32 degrees
Fahrenheit, soy biodiesel typically has a cloud point of 32-36 degrees, and palm biodiesel
typically has a cloud point of 55-64 degrees. It further stated that many customers have
seasonal cloud point restrictions. For example, Kinder Morgan cannot store palm biodiesel at its
terminal, the nation’s largest, because of the company’s winter maximum of 36 degrees and
summer maximum of 46 degrees. *** also stated that major buyers such as Pilot and
Biosphere/Musket/Loves restrict using higher cloud-point biodiesels made from palm and
animal fat from October to March. Lastly, it stated that customers can buy and store higher
cloud-point biodiesel during that period, but it must be discounted to pay for storing it for
many months. Petitioners note that domestically produced biodiesel produced from certain
feedstocks such as tallow and lard have cloud points similar to palm-based biodiesel.*

Substitute products

Most U.S. producers (17 of 23) and importers (8 of 13), and half of responding
purchasers (19 of 38) reported that there were substitutes for biodiesel. Identified substitutes
for biodiesel were other types of diesel, including petrodiesel/ultra-low sulfur diesel (“ULSD”)
and renewable diesel, ethanol, heating oil, and natural gas. Many firms stated that prices of the
substitutes are positively correlated with prices of biodiesel. Firms stated that biodiesel is
priced in relation to petrodiesel, and generally sells at a discount to petrodiesel. Firms stated
that renewable diesel is more expensive than biodiesel, but has the same uses and is eligible for
the same programs and mandates. U.S. producer *** stated that biodiesel is a much larger
market than renewable diesel so sets the price and renewable diesel follows. Importer ***
stated that lower petrodiesel prices make biodiesel less competitive.

SUBSTITUTABILITY ISSUES

The degree of substitution between domestic and imported biodiesel depends upon
such factors as relative prices, quality (e.g., grade standards, defect rates, etc.), and conditions

%% One firm stated that it does not blend if temperatures are below zero degrees. Another firm stated
that demand for biodiesel made from recycled oils is lower in winter because of their higher cloud point.
%0 petitioners’ prehearing brief, pp. 29-30.
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of sale (e.g., price discounts/rebates, lead times between order and delivery dates, payment
terms, product services, etc.). Based on available data, staff believes that there is moderate-to-
high degree of substitutability between domestically produced biodiesel and biodiesel imported
from subject sources, depending in part on geographical location.

Lead times

Biodiesel is primarily sold from inventory. U.S. producers reported that 60 percent of
their commercial shipments were from inventories; with 13 of 18 responding U.S. producers
reporting lead times ranging from 1 to 15 days, and five firms reporting 30-62 days. The
remaining 40 percent of their commercial shipments were produced-to-order, with half of
responding U.S. producers reporting lead times of up to 7 days and half reporting lead times
ranging from 15 to 45 days. Importers of Argentine biodiesel reported that all of their
commercial shipments were from U.S. inventories, with four firms reporting lead times of 7, 30,
88, and 120 days, respectively. Two importers of biodiesel from Indonesia reported that all of
their sales were from U.S. inventories; one of these firms reported lead times of 30 days and
the other reported 88 days. One importer of biodiesel from Indonesia reported that 95 percent
of its sales were produced-to-order, with lead times averaging 90 days.

Knowledge of country sources

All 39 responding purchasers indicated they had marketing/pricing knowledge of
domestic biodiesel, 20 of Argentine biodiesel, 18 of Indonesian biodiesel, and 18 of biodiesel
from nonsubject countries.*!

As shown in table II-6, a plurality of purchasers reported that they and their customers
never make purchasing decisions based on the producer or country of origin. The purchasers
that reported that they always make decisions based on the manufacturer cited product
quality, RIN validity, qualified producers, and producer’s reputation as reasons. *** stated that
it purchases from firms that meet Massachusetts’s Alternative Portfolio Standards which
produce thermal energy credits that reduce the final cost of the product.

Table II-6
Biodiesel: Purchasing decisions based on producer and country of origin
Purchaser/Customer Decision Always | Usually | Sometimes | Never
Purchaser makes decision based on producer 9 6 5 18
Purchaser’s customers make decision based on producer 2 3 8 19
Purchaser makes decision based on country 4 2 7 25
Purchaser’s customers make decision based on country 2 0 6 23

Source: Compiled from data submitted in response to Commission questionnaires.

M Multiple firms listed Canada and the EU. One or two firms listed Australia, China, Korea, Singapore,
and South America.
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Factors affecting purchasing decisions

The most often cited top three factors firms consider in their purchasing decisions for
biodiesel were price (38 firms), quality (28 firms), and availability (22 firms) as shown in table II-
7. Price was the most frequently cited first-most important factor (cited by 16 firms), followed
by quality (14 firms); quality was the most frequently reported second-most important factor
(12 firms); and price was the most frequently reported third-most important factor (15 firms).

The majority of purchasers (24 of 38) reported that they usually purchase the lowest-
priced product, five reported always, 7 reported sometimes, and 2 reported never. When asked
if they purchased biodiesel from one source although a comparable product was available at a
lower price from another source, 15 purchasers reported reasons including quality, availability,
location, logistics costs, supplier performance, and preference for multiple suppliers.

Table II-7
Biodiesel: Ranking of factors used in purchasing decisions as reported by U.S. purchasers, by
factor

Factor First Second Third Total
Price 16 7 15 38
Quality 14 12 2 28
Availability 2 10 10 22
Traditional supplier 1 0 3 4
Delivery 0 2 2 4
Terms (contract or payment) 0 3 1 4
Other" 5 4 5 14

! Other factors include EPA compliance status, feedstock, location, and integrity for first factor; RIN
validity and location for second factor; and location, creditworthiness, reliability, and willingness to
negotiate B99 tax credit for third factor.

Source: Compiled from data submitted in response to Commission questionnaires.

Importance of specified purchase factors

Purchasers were asked to rate the importance of 23 factors in their purchasing decisions
(table 11-8). The factors rated as very important by more than half of responding purchasers
were quality meets industry standards and availability (35 each); price (34); reliability of supply
(33); product consistency (30); regulatory requirements and RIN value (29 each); delivery time,
discounts offered, and EPA certification (28 each); RIN classification (26); U.S. transportation
costs (23); and delivery terms and federal tax incentives (22 each). A majority or plurality of
firms indicated that packaging and product range were not important.

Supplier certification
Almost three-quarters of responding purchasers (28 of 38) require their suppliers to

become certified or qualified to sell biodiesel to their firm. Most purchasers reported that the
time to qualify a new supplier was 45 days or fewer. Eight of 38 purchasers reported that a
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domestic or foreign supplier had failed in its attempt to qualify biodiesel, or had lost its
approved status since 2014. Five purchasers (***) listed firms located in the United States.*?

*** listed a large number of sources (including the United States, Canada, Indonesia, and
nonsubject countries) that were disqualified due to “weak financials,” EPA status, product

quality, and/or low volume.

Three firms listed Canadian suppliers. At the staff conference, BioSphere stated that one

of the petitioners provided it with off spec product that “caused the largest quality incident in

the history of our biodiesel program.”

Table 11-8

Biodiesel: Importance of purchase factors, as reported by U.S. purchasers, by factor

Number of firms reporting

Very Somewhat Not
Factor important important important
Availability 35 2 1
Delivery terms 22 12 4
Delivery time 28 8 2
Discounts offered 28 8 2
EPA certification 28 7 3
Extension of credit 15 12 11
Feedstock 14 18 7
Federal tax incentives 22 12 4
Minimum quantity requirements 11 17 10
Packaging 1 10 27
Price 34 3
Product consistency 30 5 3
Product range 8 11 17
Quality Assurance Program (“QAP") 13 18 7
Quality meets industry standards 35 3
Quality exceeds industry standards 16 18 4
Regulatory requirements 29 4 4
Reliability of supply 33 4 1
RIN classification (e.g. D4, D6) 26 5 7
RIN value 29 4 5
State tax incentives 13 14 11
Technical support/service 9 16 13
U.S. transportation costs 23 7 8

Source: Compiled from data submitted in response to Commission questionnaires.

42 % x %
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Changes in purchasing patterns

Purchasers were asked about changes in their purchasing patterns from different
sources since 2014 (table 1I-9). Reasons reported for increased purchases of domestic product
were increased sales/stores/terminals/blending, and increases in demand for biodiesel because
of the RFS mandate. Reasons for decreased domestic purchases were decreased business,
price, quality, and high U.S. transportation costs from domestic plants. *** stated that
Argentina’s ability to produce RFS2 qualifying biodiesel created a large, cheaper biodiesel
market. *** also reported increased imports of Argentine biodiesel as a result of the approval
of CARBIO's RFS recordkeeping plan.43 It stated that the market for Indonesian biodiesel
fluctuates with the availability of the BTC and the ability to meet cloud-point requirements.
Regarding biodiesel from other countries, it stated that imports from Korea are attractive since
they are able to meet specifications in California. *** stated that its purchases of imports from
Argentina and Indonesia have fluctuated depending on the best value at the time.

The majority of purchasers (22 of 38) reported that they had changed suppliers since
January 1, 2014. Many of these firms reported adding suppliers; reasons included additional
source of supply, expanded operations, new sources of production, availability, geographic
location, pricing, and quality. *** stated that it dropped one domestic supplier for
“questionable business practices” and has avoided other domestic suppliers for quality issues.
*** stated that the market for biodiesel is a commodity market and that suppliers are
constantly being added or dropped.

Table 11-9
Biodiesel: Changes in purchase patterns from U.S., subject, and nonsubject countries
Source of purchases | Did not purchase | Decreased | Increased | Constant Fluctuated

United States 1 6 18 6 6
Argentina 18 12 1 3
Indonesia 25 3 4 2
Canada 15 1 8 4 4
All other sources 16 1 6 2 5

Source: Compiled from data submitted in response to Commission questionnaires.

Importance of purchasing domestic product

Most purchasers reported no domestic requirements for their purchases of biodiesel.
One purchaser (***) reported that domestic product was required by law (for 100 percent of its
purchases) and two firms (***) reported it was required by their customers (for 20 to 25
percent of their purchases). Five purchasers reported other preferences for domestic product.
These purchasers include ***, which stated that its inland terminals are best served by rail; ***,
which stated they purchase domestic product as a result of company policy; and *** which

* As noted in Part VII, CARBIO’s current certification scheme was approved by the EPA in January
2015.
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stated that its internal vetting process requires purchases of domestic product when possible
but that foreign-sourced product may be purchased when buying from a fungible tank where
product from multiple sources is blended. *** stated that 3 percent of its purchases required
domestic product, explaining that its exports needed to be domestic to get the $1 per gallon tax
credit.

Comparisons of domestic products, subject imports, and nonsubject imports

Purchasers were asked a number of questions comparing biodiesel produced in the
United States, subject countries, and nonsubject countries. First, purchasers were asked for a
country-by-country comparison on the same 23 factors (table 11-10) for which they were asked
to rate the importance.

A majority of purchasers reported that domestic biodiesel was comparable to subject
imported biodiesel from Argentina on 22 of 23 factors, and was comparable to Indonesian
biodiesel on 18 of 23 factors. Domestic product was rated as higher-priced than Argentine
product by half of purchasers (11 of 22) and as higher-priced than Indonesian product by
almost half of responding purchasers (7 of 15). In addition, a small majority or plurality of
purchasers rated the domestic product as superior to Indonesian product with respect to
availability, RIN classification, and RIN value, and 8 of 15 purchasers indicated that the domestic
product was inferior to Indonesian product in terms of discounts. In comparisons to nonsubject
biodiesel, a majority of firms rated domestic and Canadian biodiesel as comparable on all 23
factors, and most firms rated domestic biodiesel and imported product from other nonsubject
countries as comparable on all factors except availability and delivery time.

Comparison of U.S.-produced and imported biodiesel

In order to determine whether U.S.-produced biodiesel can generally be used in the
same applications as imports from Argentina and Indonesia, U.S. producers, importers, and
purchasers were asked whether the products can always, frequently, sometimes, or never be
used interchangeably. As shown in table II-11, a majority or plurality of U.S. producers indicated
that biodiesel from all sources (except nonsubject other than Canada) is always
interchangeable. Importers and purchasers reported more mixed responses. Nearly all
importers and purchasers indicated that domestic and Argentine biodiesel was always or
frequently interchangeable. With respect to imports from Indonesia, 8 of 12 importers stated
that they were sometimes interchangeable with domestic product, and 9 of 12 stated that they
were sometimes interchangeable with Argentine product. Among purchasers, 10 stated that
domestic and Indonesian product were sometimes interchangeable, 7 stated that they
frequently were interchangeable, and 5 stated that they were always interchangeable.
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Table 11-10

Biodiesel: Purchasers’ comparisons between U.S.-produced and imported product

Number of firms reporting

United States vs. United States vs. Argentina vs.
Argentina Indonesia Indonesia
Factor S C I S C I S C
Availability 7 14 4 9 6 2 4 11| -
Delivery terms 4 17 2 5 9 1 4 10| ---
Delivery time 6 14 3 7 8 1 5 10| ---
Discounts offered 1 13 7 1 6 8 1 8 5
EPA certification 3 19 1 4 11 1 3 11| -
Extension of credit 2 17 1 2 12 1 10 1
Feedstock 2 20 1 7 7 2 8 7| -
Federal tax incentives 4 18 3 12 2 12| -
Minimum quantity requirements 5 14 2 4 9 2 2 12| ---
Packaging 3 17 3 10 1 1 12| ---
Price* 1 10 11 2 6 7 1 9| 4
Product consistency 2 19 2 5 10 1 4 10| ---
Product range 5 13 1 6 8 1 2 10| ---
Quality Assurance Program (“QAP") 5 15 2 6 9 1 13| ---
Quality meets industry standards 2 19 4 9 1 1 12| ---
Quality exceeds industry standards 2 15 3 4 9 1 12| ---
Regulatory requirements 4 16 1 4 11 1 13| ---
Reliability of supply 6 14 2 6 8 1 4 10| ---
RIN classification (e.g. D4, D6) 5 17 9 5 1 10 3| -
RIN value 9 13 1 10 6 7 7| -
State tax incentives 4 15 1 3 11 12| -
Technical support/service 3 15 2 10 1 12| -
U.S. transportation costs' 5 12 6 4 7 3 10| ---

Table continued on next page.
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Table 1I-10--Continued

Biodiesel: Purchasers’ comparisons between U.S.-produced and imported product

Number of firms reporting

United States vs. Argentina vs. Indonesia vs.
Canada Canada Canada
Factor S C I S C I S C I
Availability 8 12 9 4 7 5
Delivery terms 1 19 1 10 2 8 4
Delivery time 5 13 2 1 8 4 5 7
Discounts offered 1 17 2 4 7 2 5 6 1
EPA certification 19 1 10 1 10 2
Extension of credit 1 19 1 G 2 10 1
Feedstock 4 14 2 1 10 2 5 7
Federal tax incentives 3 16 11 1 10 1
Minimum quantity requirements 1 16 1 9 1 8 2
Packaging 1 15 1 1 8 2 7 3
Price* 1 18 1 4 9| - 4 70 1
Product consistency 1 17 1 1 10 1 9 2
Product range 2 12 2 1 8 1 6 3
Quality Assurance Program (“QAP") 18 1 9 3 10 1
Quality meets industry standards 1 19 11 1 10 1
Quality exceeds industry standards 2 14 1 9 2 8 2
Regulatory requirements 2 17 11 1 10 1
Reliability of supply 2 16 2 1 10 2 8 4
RIN classification (e.g. D4, D6) 2 18 12 1 3 9
RIN value 2 18 1 9 3 4 8
State tax incentives 2 15 1 10 1 8 1
Technical support/service 2 15 1 9 2 8 1
U.S. transportation costs' 2 12 3 8 1 4 3

Table continued on next page.
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Table 1I-10--Continued
Biodiesel: Purchasers’ comparisons between U.S.-produced and imported product

Number of firms reporting
United States vs. All | Argentina vs. All | Indonesia vs. All
other sources other sources other sources
Factor S C I S C I S C I

Availability 4 2 1 4 4 1 5| --
Delivery terms 2 4 1 2 6 1 5| -
Delivery time 4 3 3 5 1 2 3
Discounts offered 6 1 3 5 2 4| -
EPA certification 7 8 6| --—-
Extension of credit 1 6 8 6
Feedstock 1 6 1 7 5 1
Federal tax incentives 1 6 7 6| --
Minimum quantity requirements 2 5 --- 6 1 5 1
Packaging 1 6 --- 6 1 6| --
Price’ 7| - 3 5 - 2 4| -
Product consistency 6 1 1 7 6
Product range 2 5 7 6| -
Quiality Assurance Program (“QAP”) 2 5 8 6| -
Quality meets industry standards 7 8 6| -
Quality exceeds industry standards 7 8 6| --
Regulatory requirements 7 7 1 6| --—-
Reliability of supply 2 4 1 1 7 - 6| --
RIN classification (e.g. D4, D6) 7 7 1 3 3
RIN value 3 4 7 1 3 3
State tax incentives 7 7 6| --
Technical support/service 7 8 6| --
U.S. transportation costs* 2 5 7 6| --—-

' A rating of superior means that price/U.S. transportation cost is generally lower. For example, if a firm
reported “U.S. superior,” it meant that the U.S. product was generally priced lower than the imported
product.

Note.--S=first listed country’s product is superior; C=both countries’ products are comparable; I=first list
country’s product is inferior.

Source: Compiled from data submitted in response to Commission questionnaires.
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Table II-11
Biodiesel: Interchangeability between biodiesel produced in the United States and in other
countries, by country pairs

U.S. producers U.S. importers U.S. purchasers
Country pair A F S N A F S N A F S N
United States vs. Argentina 18 4 1 5 6 1| -] 12| 12 1) -
United States vs. Indonesia 11 8 3 3 1 8 - 5 10 --
Argentina vs. Indonesia 9 6 3 3 9| - 3 3 7 1
United States vs. Canada 18 3 1 6 5 2| --| 11| 13 1) -
United States vs. Other 7 7 3 4 3 4| - 5 7 1 1
Argentina vs. Canada 12 3 1 5 4 3| - 4 7 1 -
Argentina vs. Other 8 5 2 3 3 Bl --- 3 4 2| -
Indonesia vs. Canada 8 6 2 3 1 7 1 3 4 4 1
Indonesia vs. Other 7 6 2 3 2 5 1 3 3 2 1
Canada vs. Other 9 4 2 3 3 5 - 3 4 2| -

Note.--A=Always, F=Frequently, S=Sometimes, N=Never.

Source: Compiled from data submitted in response to Commission questionnaires.

Many importers and purchasers reported that that palm oil biodiesel from Indonesia has
limited interchangeability with soy based biodiesel from other sources because its high cloud
point makes it less suitable for cold weather use. Firms also noted that Indonesian biodiesel can
only generate conventional biofuel (D6) RINs under the RFS as opposed to biomass-based diesel
(D4) RINs, which are generally more valuable. *** stated that domestic biodiesel also has better
cold-weather characteristics than biodiesel from Argentina because it contains fewer
monoglycerides (0.4 percent compared to 0.6 percent), and thus reduces clogging of fuel filters.
On the other hand, importer *** stated that a majority of domestic biodiesel is soybean oil-
based and is completely interchangeable with Argentine biodiesel. *** stated that Korean
biodiesel more easily meets California’s color specification for biodiesel than does imports from
other sources. Purchaser *** stated that product specifications among producers and
production facilities can vary greatly, limiting interchangeability.

As can be seen in table 1I-12, nearly all responding purchasers reported that domestic
biodiesel and imported biodiesel from Argentina and Canada always or usually meets minimum
guality specifications. Seven of 15 responding purchasers reported that Indonesian biodiesel
sometimes or never meets minimum quality specifications.
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Table 11-12
Biodiesel: Ability to meet minimum quality specifications, by source’

Source Always Usually Sometimes Rarely or never
United States 10 20 2
Argentina 6 13 2
Indonesia 1 7 6 1
Canada 5 16 1
Other 1 3 2

" Purchasers were asked how often domestically produced or imported biodiesel meets minimum quality
specifications for their own or their customers’ uses.

Source: Compiled from data submitted in response to Commission questionnaires.

In addition, producers, importers, and purchasers were asked to assess how often
differences other than price were significant in sales or purchases of biodiesel from the United
States, subject, or nonsubject countries. As seen in table 1I-13, the majority of responding firms
reported that differences other than price between country sources were generally sometimes
or not significant factors. Factors identified by importers and purchasers that are significant in
sales of biodiesel are quality, specifications, RINs acceptance, freight rates and transportation
network, logistics, EPA compliance status, seasonal restrictions, and availability.

Table 11-13
Biodiese