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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation Nos. 701-TA-462 and 731-TA-1156-1158 (Final)
POLYETHYLENE RETAIL CARRIER BAGS FROM INDONESIA, TAIWAN, AND VIETNAM
DETERMINATIONS

On the basis of the record* developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to section 705(b) of the Tariff Act of 1930 (19
U.S.C. § 1671d(b)) (the Act), that an industry in the United States is threatened with material injury by
reason of imports from Vietnam of polyethylene retail carrier bags (PRCBSs), provided for in subheading
3923.21.00 of the Harmonized Tariff Schedule of the United States, that have been found by the
Department of Commerce (Commerce) to be subsidized by the Government of Vietnam.? The
Commission further determines, pursuant to section 735(b) of the Act (19 U.S.C. § 1673d(b)), that an
industry in the United States is threatened with material injury by reason of imports from Indonesia,
Taiwan, and Vietnam of PRCBs that have been found by Commerce to be sold in the United States at less
than fair value (LTFV).? In addition, the Commission determines that it would not have found material
injury but for the suspension of liquidation.

BACKGROUND

The Commission instituted these investigations effective March 31, 2009, following receipt of
petitions filed with the Commission and Commerce by Hilex Poly Co., LLC, Hartsville, SC and Superbag
Corp., Houston, TX. The final phase of these investigations was scheduled by the Commission following
notification of preliminary determinations by Commerce that imports of PRCBs from Indonesia, Taiwan,
and Vietnam were being sold at LTFV within the meaning of section 733(b) of the Act (19 U.S.C. 8§
1673b(b)) and that imports of PRCBs from Vietnam were being subsidized within the meaning of section
703(b) of the Act (19 U.S.C. § 1671b(b)). Notice of the scheduling of the final phase of the
Commission’s investigations and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of December 3, 2009 (74 FR
63410). The hearing was held in Washington, DC, on March 16, 2010, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Vice Chairman Daniel R. Pearson dissenting.
% Vice Chairman Daniel R. Pearson dissenting.






VIEWS OF THE COMMISSION

Based on the record in the final phase of these investigations, we find that the domestic industry
producing polyethylene retail carrier bags (“PRCBSs”) is threatened with material injury by reason of
imports of PRCBs from Indonesia, Taiwan, and Vietnam that the U.S. Department of Commerce
(“Commerce™) has found to be sold in the United States at less than fair value (“LTFV”") and imports of
PRCBs from Vietnam that Commerce has found to be subsidized by the Government of Vietnam.!

l. BACKGROUND

The petitions in these investigations were filed on March 31, 2009. The petitioners are Hilex
Poly Co., LLC and Superbag Corporation (collectively, “petitioners”), two of the largest domestic
producers of PRCBs. The only respondents that participated in the hearing and filed briefs in these final
phase investigations were Indonesian foreign producers PT Super Exim Sari and PT Super Makmur
(collectively, “respondents™).

The Commission has relatively complete coverage for the domestic industry.> Foreign producer
coverage from all three subject countries, however, is less complete. Responding subject foreign
producers in all three countries estimated that they represented a relatively *** share of their respective
countries’ PRCB production and exports to the United States in 2008.2 Their reported exports as a share
of subject imports from each country that year, however, suggests a greater degree of questionnaire
coverage with respect to exports to the United States, but not necessarily with respect to production.*

1. DOMESTIC LIKE PRODUCT
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the

! Vice Chairman Pearson joins the majority in finding that the domestic industry producing PRCBs is not
materially injured by reason of imports of PRCBs from Indonesia, Taiwan, and Vietnam that Commerce has found to
be sold in the United States at LTFV and imports of PRCBs from Vietnam that Commerce has found to be
subsidized by the Government of Vietnam. He therefore joins the majority opinion in sections I, Il, I11, and IV, and
also in section V, as it pertains to material injury and except where otherwise noted. Vice Chairman Pearson
dissents from the majority, however, in finding that the domestic industry producing PRCBs is not threatened with
material injury by reason of subject imports. See Dissenting Views of Vice Chairman Pearson.

2 Confidential Staff Report (“CR”) at 111-1; Public Staff Report (“PR”) at IlI-1.

% The three responding Indonesian producers estimated that they accounted for *** percent of Indonesian PRCB
production and *** percent of Indonesian PRCB exports to the United States in 2008. CR at VII-1; PR at VII-1.
The three responding Taiwan producers estimated that they accounted for *** percent of Taiwan PRCB production
and *** percent of Taiwan PRCB exports to the United States in 2008. CR at VI1I-3; PR at VII-1-2. The seven
responding Vietnamese producers estimated that they accounted for *** percent of Vietnamese PRCB production
and *** percent of Vietnamese PRCB exports to the United States in 2008. Memorandum INV-HH-037 (Apr. 14,
2010), at VII-5; PR at VII-2.

* The three responding Indonesian producers reported exports to the United States equivalent to *** percent of
the quantity of U.S. imports of PRCBs from Indonesia that year. CR at VII-1; PR at VII-1. The three responding
Taiwan producers reported exports to the United States equivalent to *** percent of the quantity of U.S. imports of
PRCBs from Taiwan that year. CR at VII-3; PR at VII-2. The seven responding Vietnamese producers reported
exports to the United States equivalent to *** percent of the quantity of U.S. imports of PRCBs from Vietnam that
year. Memorandum INV-HH-037 (Apr. 14, 2010), at VI1I-5; PR at VI1I-2.
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“domestic like product” and the “industry.” Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Tariff Act”), defines the relevant domestic industry as the “producers as a whole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”® In turn, the Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation.””

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.2 No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.® The
Commission looks for clear dividing lines among possible like products and disregards minor variations.*
Although the Commission must accept Commerce’s determination as to the scope of the imported
merchandise that is subsidized or sold at less than fair value,'* the Commission determines what domestic
product is like the imported articles Commerce has identified.*?

B. Product Description

Commerce has defined the imported merchandise within the scope of these investigations as
follows:

The merchandise subject to these investigations is [PRCBs], which also may be referred
to as t-shirt sacks, merchandise bags, grocery bags, or checkout bags. The subject
merchandise is defined as non-sealable sacks and bags with handles (including
drawstrings), without zippers or integral extruded closures, with or without gussets, with

5 19 U.S.C. § 1677(4)(A).
5 19 U.S.C. § 1677(4)(A).
7 19 U.S.C. § 1677(10).

8 See, e.q., Cleo, Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v. Department of
Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455
(1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991) (“every like product determination ‘must be made on the particular record at issue” and the ‘unique facts
of each case’”). The Commission generally considers a number of factors, including the following: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions
of the products; (5) common manufacturing facilities, production processes, and production employees; and, where
appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l
Trade 1996).

° See, e.4., S. Rep. No. 96-249 at 90-91 (1979).

1 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

1 See, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the
class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

12 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Cleo, 501 F.3d at 1298
n.1 (“Commerce’s {scope} finding does not control the Commission’s [like product] determination.”); Torrington,
747 F. Supp. at 748-52 (affirming the Commission’s determination defining six like products in investigations in
which Commerce found five classes or kinds).
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or without printing, of polyethylene film having a thickness no greater than 0.035 inch
(0.889 mm) and no less than 0.00035 inch (0.00889 mm), and with no length or width
shorter than 6 inches (15.24 cm) or longer than 40 inches (101.6 cm). The depth of the
bag may be shorter than 6 inches but not longer than 40 inches (101.6 cm). PRCBs are
typically provided without any consumer packaging and free of charge by retail
establishments, e.q., grocery, drug, convenience, department, specialty retail, discount
stores, and restaurants to their customers to package and carry their purchased products.
The scope of these investigations excludes (1) polyethylene bags that are not printed with
logos or store names and that are closeable with drawstrings made of polyethylene film
and (2) polyethylene bags that are packed in consumer packaging with printing that refers
to specific end-uses other than packaging and carrying merchandise from retail
establishments, e.qg., garbage bags, lawn bags, trash-can liners.™

Imports of merchandise included within the scope of these investigations are currently reported
under statistical category 3923.21.0085 of the Harmonized Tariff Schedule of the United States.*
PRCB:s are bags with handles made of polyethylene film that are provided by retailers to their
customers free of charge for packaging and carrying purchased goods home from the point of sale.™
PRCBs come in several varieties. T-shirt bags, so called due to their resemblance to tank-top styled
undershirts, are made of thinner, typically 1 mil or less, denser polyethylene film and are generally
printed with simple designs of one or two, but up to four, colors.'® Die-cut and drawstring bags are made
of thicker, around 1 mil, polyethylene film with handles die cut, or punched, into the top portion of the
bags, sometimes reinforced, and are also generally printed with simple designs.” Higher-end PRCBs*
may be made of even thicker polyethylene film, most greater than 2.5 mils, and may possess one or more
of the following features: attached handles of plastic, string, or rope; gussets (i.e., accordion-like creases
that enable the bag to contract and expand); square bottoms; cardboard or plastic inserts at the bottom of
the bag; plastic or metal grommets and fasteners; and elaborate, multi-colored designs printed on multiple
sides of the bag.*

C. Like Product Analysis

In its prior antidumping duty investigations covering PRCBs from China, Malaysia, and
Thailand, conducted in 2004, the Commission defined a single domestic like product encompassing a
continuum of PRCBs made in a wide range of shapes and sizes with a variety of features.® The
Commission rejected respondents’ argument that certain high-end PRCBs be defined as a separate

B3 CRatl-8-9; PR at I-7.

¥ CRatl-9;PRatI-7.

% CRat1-10, 16; PR at I-8, 12.

6 CR at 1-10-11; PR at 1-8-9.

7 CR at I-11, I-16; PR at 1-9, 12-13; Conference Transcript (“Conference Tr.”). at 82 (Daniels), 141 (Wisla).

8 We note that “higher-end” does not appear to be a well defined term in the industry. See CR/PR at Table 11-2
(when asked to report the characteristics associated with “high-end” PRCBSs, purchasers reported a broad range of
such attributes).

¥ CRatl-11, 16; PR at I-9, 12-13.

% See Confidential Views, PRCBs from China, Malaysia, and Thailand, Inv. Nos. 731-TA-1043-1045 (Final)
(“2004 Confidential Views™), at 7-13. We note that the scope of the 2004 investigations was identical to the scope
of these final phase investigations with the exception that the HTSUS statistical category in these investigations is
specific to PRCBs, whereas the HTSUS statistical category in the 2004 investigations was a “basket” category that
included PRCBs. See Conference Tr. at 72 (Dorn).
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domestic like product because the argument “[did] not account for the vast array of PRCBs that fall in the
middle of the continuum.”?

In the preliminary phase of these investigations, respondents argued that the Commission should
define two domestic like products corresponding to high-end PRCBs, defined as PRCBs that are 2.25 mils
or more in thickness and reusable, and all other PRCBs, respectively.?? Petitioners argued that the
Commission should define a single domestic like product that is coextensive with the scope of the
investigations.?® The Commission concluded that “there is insufficient evidence on the record of these
preliminary investigations for us to conclude that there is a clear dividing line separating high-end PRCBs
from other types of PRCBs on the continuum of PRCB products,” and defined a single domestic like
product that was coextensive with the scope of the investigations and was comprised of a continuum of
PRCB products.?* It based this determination on evidence that “higher-end” domestically produced
PRCBs of unknown thickness competed with subject imported high-end PRCBSs; evidence that PRCBs
thinner than 2.25 mils are reused; and the lack of evidence or argument addressing the similarities and
differences between domestically produced PRCBs in the middle of the continuum of PRCB products and
subject imported high-end PRCBs.® The Commission indicated that it intended to explore the issue
further in any final phase of the investigations and requested that respondents provide in their written
comments on draft questionnaires a more detailed definition of their proposed high-end PRCBs.?®

In the final phase of these investigations, petitioners again argue that the Commission should
define a single domestic like product that is coextensive with the scope of the investigations and is
comprised of a continuum of PRCB products.?” Respondents, however, no longer argue that the
Commission should define high-end PRCBs as a separate domestic like product, and they implicitly
accept the Commission’s domestic like product definition from the preliminary phase of the
investigations.?

2L 2004 Confidential Views at 12.

22 See PRCBs from Indonesia, Taiwan, and Vietnam, Inv. Nos. 701-TA-462 and 731-TA-1156-1158
(Preliminary), USITC Pub. 4080 (May 2009) (“Public Preliminary Views”), at 5-6. The following respondents
participated in the staff conference and filed a post-conference brief in the preliminary phase of the investigations:
foreign producers and importers Ampac Packaging Vietnam Ltd., The Cannon Group, Inc., Chung Va (Vietnam)
Plastic Packaging Co., Ltd., Elkay Plastics Co., Inc., Glopack, Inc., Industrias Chung Va (Holdings) Limitada, MHI
Inc., Packaging Concepts International, PT Super Exim Sari, and PT Super Makmur; and domestic producers and
importers Ampac Plastics LLC and Glopack, Inc. Id. at 1.

22 Public Preliminary Views, at 4-5.
2+ Public Preliminary Views, at 10.
% Public Preliminary Views at 10; see also id. at 7-9.

Public Preliminary Views at 10.
2T See Petitioners’ Prehearing Br. at 9-17.

8 Respondents’ Prehearing Br. at 3-5. Respondents suggest that the Commission should define two separate
domestic like products corresponding to t-shirt bags and all other PRCBs. Id. at 3-4. Recognizing that “it is too late
in the investigation for the Commission to gather data that would be needed to conduct a full requisite analysis on
the basis of those two like products,” respondents “argue that there is no injury to the domestic industry based on one
like product.” Id. at 4. In their comments on the draft questionnaires for the final phase of these investigations, filed
on November 25, 2009, respondents did not indicate that they would be arguing for two domestic like products
corresponding to T-shirt bags and all other PRCBs, and did not request that the Commission collect the data that
would be necessary to conduct its analysis on such a basis. See 19 C.F.R. 207.20(b); Notice of Final Rulemaking,
61 Fed. Reg. 37,818, 37,826 (July 22, 1996) (explaining the promulgation of rule 207.20(b), providing that “[t]he
Director shall circulate draft questionnaires in the final phase of an investigation to parties to the investigation for
comment”: “It is often impracticable to satisfy new data collection requests made during the later stages of a final
phase investigation, given the need to collect, verify, and analyze data, release data under APO, and receive
comments from the parties concerning data before the record closes.”). Consequently, the record does not contain
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In the preliminary phase of these investigations, we found evidence that domestically produced
“higher-end” PRCBs, which do not satisfy the definition of high-end PRCBs,? share certain similarities
with subject imported high-end PRCBs in terms of the six domestic like product factors, and compete
with subject imported high-end PRCBs to some degree.*® On that basis, we found no clear dividing line
separating high-end PRCBs from the continuum of other PRCB products.®* There is no new evidence on
the record of the final phase of these investigations that would warrant our reconsideration of these
findings.®? We therefore define a single domestic like product that is coextensive with the scope of the
investigations and is comprised of a continuum of PRCB products.

1. DOMESTIC INDUSTRY
A. In General

The domestic industry is defined as the domestic “producers as a whole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”* In defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market.
Based on our definition of a single domestic like product, we define a single domestic industry consisting
of all domestic producers of PRCBs.

B. Related Parties

We must determine whether any producer of the domestic like product should be excluded from
the domestic industry as a related party pursuant to 19 U.S.C. § 1677(4)(B). Subsection 1677(4)(B)
allows the Commission, if appropriate circumstances exist, to exclude from the domestic industry
producers that are related to an exporter or importer of subject merchandise or which are themselves

the information that would be necessary for the Commission to conduct its analysis on the basis of the domestic like
product definitions proposed by respondents, for the first time, in their prehearing brief, filed on March 9, 2010.

2 CRat I-17 & n.57. *** reported production of high-end PRCBs during the period examined, and ***, CR at |-
17 n.57. Moreover, as a practical matter, the record does not contain the information we would need to perform our
analysis with respect to the domestic industry producing high-end PRCBs because, although these data were
requested, ***. Id. at Table C-2, note.

% See Public Preliminary Views at 6-10. *** reported *** sales of higher-end PRCBs in the preliminary phase of
the investigations, see id. at 7-9, yet reported no production of high-end PRCBs in the final phase of the
investigations. See U.S. Producers’ Questionnaire Response of *** at question 11-14.

% Public Preliminary Views, at 10.

% See, e.q., CR at 1-10; PR at I-8 (all PRCBs share the same general physical characteristics and uses);
Petitioners’ Prehearing Br. at 11 (noting that domestic producers *** report that their higher-end PRCBs do not
satisfy the definition of high-end PRCBs, but nevertheless compete directly with subject imported high-end PRCBs).
There also is no information on the record suggesting that our domestic like product analysis from the preliminary
phase of the investigations is any less valid with respect to the definition of high-end PRCBs adopted in the final
phase of the investigations: “Custom-made high-end shopping bags that incorporate value added materials such as
cardboard inserts (top or bottom) and/or manually applied handles of various material (i.e., rope handle, rope
drawstring, ribbon handle, tri-fold handle, rigid plastic molded handle, and plastic or metal grommets).” CR at I-15;
PR at I-12. High-end PRCBs as defined in the preliminary phase of the investigations, bags with thicknesses greater
than 2.25 mils, possessed these same characteristics. See Public Preliminary Views at 7; Confidential Preliminary
Staff Report at 1-13-14; Public Preliminary Staff Report at 1-9-10.

$ 19 U.S.C. § 1677(4)(A).
7



importers.®* Exclusion of such a producer is within the Commission’s discretion based upon the facts
presented in each investigation.*

In the preliminary phase of these investigations, no party argued that any related party should be
excluded from the domestic industry.*® The Commission found that eight domestic producers, ***,
qualified as related parties and concluded that circumstances did not warrant the exclusion of any related
party from the domestic industry.*’

In the final phase of these investigations, petitioners argue that the Commission should exclude
Inteplast from the domestic industry as a related party.* Respondents have not addressed the issue of
related parties.

We find that six domestic producers, ***, qualify as related parties because they were importers
of subject merchandise from Indonesia, Taiwan, or Vietnam during the period examined.* In addition,
*** are related to subject foreign exporters of PRCBs.*

We again find that circumstances do not warrant the exclusion of any related party, including
Inteplast. The ratio of Inteplast’s imports of subject PRCBs to its domestic production of PRCBs
increased from *** percent in 2006 to *** percent in 2007 and *** percent in 2008, and was *** percent
in January-September 2009 (“interim 2009, *** from *** percent in January-September 2008 (“interim
2008™).* Given that Inteplast produced *** more PRCBs domestically than it imported from subject
countries throughout the period examined, we find that Inteplast’s primary interest was in domestic
production during the period.*

% 19 U.S.C. § 1677(4)(B).

% The primary factors the Commission has examined in deciding whether appropriate circumstances exist to
exclude a related party include the following: (1) the percentage of domestic production attributable to the importing
producer; (2) the reason the U.S. producer has decided to import the product subject to investigation, i.e., whether
the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue
production and compete in the U.S. market, and (3) the position of the related producer vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See,
€.q., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d 809
(Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for related
producers and whether the primary interest of the related producer lies in domestic production or importation. These
latter two considerations were cited as appropriate factors in Allied Mineral Products, Inc. v. United States, 28 CIT
1861, 1865 (2004) (“The most significant factor considered by the Commission in making the ‘appropriate
circumstances’ determination is whether the domestic producer accrued a substantial benefit from its importation of
the subject merchandise.”); USEC, Inc. v. United States, 132 F. Supp. 2d 1, 12 (Ct. Int’l Trade 2001) (“the
provision’s purpose is to exclude from the industry headcount domestic producers substantially benefitting from
their relationships with foreign exporters.”), aff’d, 34 Fed. Appx. 725 (Fed. Cir. 2002); S. Rep. No. 249, 96th Cong.
1st Sess. at 83 (1979) (“where a U.S. producer is related to a foreign exporter and the foreign exporter directs his
exports to the United States so as not to compete with his related U.S. producer, this should be a case where the ITC
would not consider the related U.S. producer to be a part of the domestic industry”).

% Confidential Preliminary Views at 17; Public Preliminary Views at 12.
%" Confidential Preliminary Views at 15-17; Public Preliminary Views at 11-12.

% Ppetitioners’ Prehearing Br. at 19.

% See CR/PR at Table 111-5; 19 U.S.C. § 1677(4)(B). *** imported subject PRCBs, while *** purchased
significant quantities of subject imports. CR/PR at Table I11-5.

“ CR/PR at Table I1-1.
“ CR/PR at Table Il1-5.

“2 CR/PR at Table I1I-1. We also note that Inteplast ranked as the *** largest domestic producer in 2008. Id.
Inteplast does not report the reason that it increased its imports of subject PRCBs.
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We also note that there is little evidence that Inteplast’s domestic production operations
benefitted from dumped or subsidized PRCBs.” * Inteplast’s operating income margin did not ***
during the period of investigation, though its rank in terms of profitability did improve over the period.*
For this reason, Inteplast’s inclusion in the domestic industry would not skew data for the rest of the
industry. In sum, we find that circumstances do not warrant the exclusion of Inteplast or any other related
party from the domestic industry.*

43 Consistent with her practice in past investigations and reviews, Chairman Aranoff does not rely on individual-
company operating income margins, which reflect a domestic producer’s financial operations related to production
of the domestic like product, in assessing whether a related party has benefitted from importation of subject
merchandise. Rather, she determines whether to exclude a related party based principally on its ratio of subject
imports to domestic production and whether its primary interests lie in domestic production or importation.

4 Commissioner Pinkert has considered the financial performance of the six related party producers as one of the
factors in his analysis of whether to exclude one or more of them from the domestic industry. He notes in this regard
that certain of these producers appear to have enjoyed a financial benefit from import operations. CR/PR at G-5. As
explained below, however, he has not excluded any of them from the domestic industry.

First, the six related party producers exhibited relatively low import to domestic production ratios (under 50
percent) throughout the period examined. Second, it is unclear whether their domestic operations benefitted from the
import operations -- their operating margins did not differ significantly from those of non-importing domestic
producers. Finally, as Petitioners have argued, domestic producers may well have engaged in import operations to
remain competitive with subject imports.

“ CR/PR at Table VI-2. Inteplast’s operating income margin declined from *** percent in 2006 to *** percent
in 2007 before increasing to *** percent in 2008. Id. Its operating income margin was *** percent in interim 2009,
up from *** percent in interim 2008. Id. It is noteworthy that Inteplast’s peak operating income margin during the
2006-2008 period was in *** when the ratio of its subject imports to domestic production was the lowest of the
period. Relative to the performance of other domestic producers, Inteplast was the *** most profitable domestic
producer in 2006 and 2007, the *** most profitable domestic producer in 2008, and the *** most profitable domestic
producer in interim 2009. 1d.

6 With respect to related parties other than Inteplast, between 2006 and 2008, the ratio of subject imports to
domestic production increased for *** but was virtually zero for ***. See CR/PR at Table I11-5. For all five
producers, however, the ratio of subject imports to domestic production remained under 50 percent throughout the
period examined, indicating that all remained more interested in domestic production than importing. 1d. Indeed,
petitioners have claimed that domestic producers were forced to import PRCBs as a means of sustaining their higher-
cost domestic operations, and also that these producers would likely reduce their imports of subject PRCBs if relief
were granted. See Petitioners’ Post-Conference Br. at 22; Conference Tr. at 20 (Bazbaz) (“[S]Jome domestic
producers are using blended sales programs. That is a domestic producer will commit to sell a customer its higher
priced domestic bags and lower priced imported bags at a single average price.”); Petitioners’ Responses to
Commissioner Questions, at 40. At the same time, there is no evidence that these five related parties derived a
significant financial benefit from their importation of PRCBs from subject countries, since the operating income
margins of each producer did not differ significantly from the operating income margins of domestic producers that
did not import from subject countries. See CR/PR at Table VI-2. In this regard, we note that the related party with
the highest ratio of subject imports to domestic production, ***. See id. at Table VI-2 & n.1. No party argues that
any related party other than Inteplast should be excluded from the domestic industry. Thus, we find that
circumstances do not warrant the exclusion of *** as related parties.
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V. CUMULATION?Y

A. Background

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to cumulate
subject imports from all countries as to which petitions were filed and/or investigations self-initiated by
Commerce on the same day, if such imports compete with each other and with domestic like products in
the U.S. market and no statutory exceptions apply.*® The statutory threshold for cumulation is satisfied in
these investigations because the petitions with respect to Indonesia, Taiwan, and Vietnam were filed on
the same day, March 31, 2009.%

In assessing whether subject imports compete with each other and with the domestic like product,
the Commission has generally considered four factors:

@ the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions;

(2 the presence of sales or offers to sell in the same geographic markets of subject
imports from different countries and the domestic like product;

3) the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

4) whether the subject imports are simultaneously present in the market.* **

While no single factor is necessarily determinative, and the list of factors is not exclusive, these factors
are intended to provide the Commission with a framework for determining whether the subject imports
compete with each other and with the domestic like product.>*> Only a “reasonable overlap” of
competition is required.*®

In the preliminary phase of these investigations, the Commission found a reasonable overlap of
competition between subject imports from Indonesia, Taiwan, and Vietnam, and the domestic like

" Negligibility is not an issue in these investigations. Based on official Commerce statistics, subject imports
from Indonesia accounted for 6.5 percent of all imports of PRCBSs, subject imports from Taiwan accounted for 11.2
percent of all imports of PRCBs, and subject imports from Vietnam accounted for 19.6 percent of all imports of
PRCBs, by volume, during the most recent 12-month period preceding the filing of the petition for which data are
available. CR at IV-6; PR at I\V-4.

*® 19 U.S.C. § 1677(7)(G)(i).
4 CRatI-1; PR at I-1. None of the statutory exceptions to cumulation is applicable.

%0 See Certain Cast-lron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-
280 (Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (Ct. Int'l
Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

1 Commissioner Lane notes with respect to the first factor that her analysis does not require such similarity of
products that a perfectly symmetrical fungibility is required. See Separate Views of Commissioner Charlotte R.
Lane, Certain Lightweight Thermal Paper from China, Germany, and Korea, Inv. Nos. 701-TA-451 and 731-TA-
1126-1128 (Preliminary), USITC Pub. 3964 (Nov. 2007).

%2 See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int'l Trade 1989).

5% The Uruguay Round Agreements Act, Statement of Administrative Action, H.R. Doc. No. 103-316, Vol. 1 at
848 (1994) (“SAA”) expressly states that “the new section will not affect current Commission practice under which
the statutory requirement is satisfied if there is a reasonable overlap of competition.” SAA at 848 (citing Fundicao
Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int'l Trade 1988)), aff’d, 859 F.2d 915 (Fed. Cir. 1988). See
Goss Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082,1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible™); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely overlapping
markets are not required.”).
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product, and among the imports themselves.>* The Commission thus analyzed subject imports on a
cumulated basis.>

In the final phase of these investigations, petitioners argue that the Commission should again
consider subject imports from Indonesia, Taiwan, and Vietham on a cumulated basis because, in their
view, there is a reasonable overlap of competition between subject imports from all three countries and
the domestic like product based on the four factors the Commission considers in analyzing the issue.*®
Respondents do not address the issue of cumulation in the context of material injury.

B. Reasonable Overlap of Competition Analysis

Based on the record of these investigations, we find a reasonable overlap of competition among
subject imports from Indonesia, Taiwan, and Vietnam and between subject imports from each source and
the domestic like product. First, the record indicates that there is a high degree of substitutability between
the subject imports from each source and the domestic like product, as well as among the subject
imports.>” The majority of responding producers, importers, and purchasers reported that the domestic
like product is “always” or “frequently” interchangeable with subject imports from Indonesia, Taiwan,
and Vietnam, and that subject imports from each source are “always” or “frequently” interchangeable
with each other.® When asked whether differences other than price are ever significant to purchasers,
almost all producers and a majority of importers and purchasers responded “sometimes” or “never,”
though a significant minority of importers and purchasers reported that differences other than price are
“always” or “frequently” significant to purchasers choosing between subject imports and the domestic
like product.>®

Second, PRCBs from all sources generally served the same geographic markets during the period
of investigation. Subject imports from Indonesia, Taiwan, and Vietnam entered the United States through
multiple ports of entry dispersed across the country, and responding importers reported shipping almost
half of their subject import shipments under 100 miles.®® Domestic producers tended to serve slightly
broader geographic markets than importers.®* Nine of 14 domestic producers reported serving a
nationwide market.®> Therefore, the record indicates that subject imports from all three sources and the
domestic like product served all regions of the United States.

Third, subject imports from Indonesia, Taiwan, and Vietnam and the domestic like product shared
the same general channels of distribution. During the period examined, a majority of U.S. shipments of
both the domestic like product and subject imports from Indonesia and Taiwan was shipped directly to
end users, though U.S. shipments of subject imports from Vietnam were almost evenly divided between

% Public Preliminary Views at 13-14.

Public Preliminary Views at 13-14.

% See Petitioners’ Prehearing Br. at 22-23.

% CRat I1-21; PR at 11-15.

% CRat I1-27; PR at 11-20; CR/PR at Table 11-12.
% CR/PR at Table 11-13,

8 Responding importers reported shipping 47.5 percent of their subject import shipments under 100 miles, 26.4
percent of their subject import shipments between 100 and 1,000 miles, and 26.1 percent of their subject import
shipments over 1,000 miles. CR/PR at Tables 11-3, VV-2. Twelve of 36 importers of subject PRCBs reported serving
the national market, while 24 reported serving one or more regional markets. CR/PR at Table I1-3. We note that
these data do not break out the country source of the subject imported PRCBs.

81 Domestic producers reportedly shipped 10.1 percent of their domestic like product shipments less than 100
miles, 58.1 percent of their domestic like product shipments between 101 and 1,000 miles, and 31.8 percent of their
domestic like product shipments more than 1,000 miles. CR/PR at Tables 11-3, VV-2.

2 CR/PR at Table I1-3.

55
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end users and distributors between 2006 and 2008.%® The balance of U.S. shipments of PRCBs from all
sources was made to distributors.

Finally, PRCBs from all sources were simultaneously present in the U.S. market, given that
subject imports from Indonesia, Taiwan, and Vietnam entered the United States in every month of the
period examined.®®

We conclude that there is a reasonable overlap of competition between and among subject
imports and the domestic like product, and, therefore, cumulate subject imports from Indonesia, Taiwan,
and Vietnam for purposes of our analysis of material injury by reason of subject imports.

C. Cumulation for Threat Analysis

Because our determinations address the issue of threat of material injury by reason of subject
imports, we must also consider whether to cumulate subject imports from Indonesia, Taiwan, and
Vietnam for purposes of a threat analysis. In contrast to cumulation for material injury, cumulation for a
threat analysis is discretionary. Under section 771(7)(H) of the Tariff Act, the Commission may “to the
extent practicable” cumulatively assess the volume and price effects of subject imports from all countries
as to which petitions were filed on the same day if the requirements for cumulation in the material injury
context are satisfied.®

In the final phase of these investigations, petitioners argue that the Commission should exercise
its discretion to cumulate subject imports from all three sources for purposes of any threat analysis
because in their view, subject imports share common trends and operate under the same conditions of
competition.®” Respondents disagree, and argue that the Commission should exercise its discretion to
consider subject imports from Indonesia on a decumulated basis because subject imports from Indonesia
exhibited different trends and were subject to different conditions of competition than subject imports
from Taiwan and Vietnam over the period examined.®

& Between 2006 and 2008, shipments to end users accounted for between 70.4 and 72.5 percent of U.S.
shipments of the domestic like product, between 69.4 and 82.8 percent of U.S. shipments of subject imports from
Indonesia, between 55.2 and 66.8 percent of subject imports from Taiwan, and between 45.0 and 50.5 percent of
subject imports from Vietnam. CR/PR at Table II-1. In interim 2009, shipments to end users accounted for 57.0
percent of U.S. shipments of the domestic like product, 68.4 percent of U.S. shipments of subject imports from
Indonesia, 58.6 percent of subject imports from Taiwan, and 63.2 percent of subject imports from Vietnam 1d.

& Between 2006 and 2008, shipments to distributors accounted for between 27.5 and 29.6 percent of U.S.
shipments of the domestic like product, between 17.2 and 30.6 percent of U.S. shipments of subject imports from
Indonesia, between 33.2 and 44.8 percent of subject imports from Taiwan, and between 49.5 and 55.0 percent of
subject imports from Vietham. CR/PR at Table I1-1. In interim 2009, shipments to distributors accounted for 43.0
percent of U.S. shipments of the domestic like product, 31.6 percent of U.S. shipments of subject imports from
Indonesia, 41.4 percent of subject imports from Taiwan, and 36.8 percent of subject imports from Vietnam 1d.

% CRat IV-5; PR at IV-4.
% 19 U.S.C. § 1677(7)(H).
%7 Petitioners’ Prehearing Br. at 56-57.

Hearing Tr. at 182 (Lee); Respondents’ Posthearing Br. at 10-11. First, they claim that subject import volume
from Indonesia increased by less than subject imports from Taiwan and Vietnam, and declined in terms of both
volume and market share between 2007 and 2008, unlike subject imports from Taiwan and Vietnam. Hearing Tr. at
182-83 (Lee); Respondents’ Posthearing Br. at 11-12; CR at Tables 1V-2-3. Second, they contend that subject
imports from Indonesia were generally priced higher than subject imports from Taiwan and Vietnam, because a
relatively high proportion of subject imports from Indonesia consisted of high-end PRCBs. Hearing Tr. at 184-85
(Lee); Respondents’ Posthearing Br. at 14. Finally, they claim that subject producers in Indonesia did not increase
their capacity over the period examined, unlike producers in Taiwan and Vietnam, and that the record contains ***.
Hearing Tr. at 177-78 (Lee); Respondents’ Posthearing Br. at 12-14; Respondents’ Responses to Commissioner
Questions, at 5-6 (arguing that Indonesia is not a popular destination for foreign direct investment); CR/PR at Tables
12
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In the preceding section, we found that the requirements for cumulating subject imports for
purposes of our material injury analysis are satisfied, and there is no information on the record to suggest
that the reasonable overlap of competition between and among subject imports and the domestic like
product will not continue into the imminent future. We further find that subject imports from Indonesia,
Taiwan, and Vietnam are likely to compete under similar conditions of competition in the U.S. market in
the imminent future, based on the following considerations.®®

First, subject imports from all three sources increased overall over the full years of the period
examined in terms of both absolute volume and market share.” In terms of volume, between 2006 and
2008, subject imports from Indonesia increased 37.6 percent, subject imports from Taiwan increased
110.7 percent, and subject imports from Vietnam increased 134.9 percent.” In terms of market share,
between 2006 and 2008, subject imports from Indonesia increased their share of the quantity of apparent
U.S. consumption by 0.9 percentage points, subject imports from Taiwan increased their share by 2.5
percentage points, and subject imports from Vietnam increased their share by 4.3 percentage points.’
There is no evidence on the record that subject imports from Indonesia, Taiwan, and Vietnam differed
significantly in terms of product mix.”

VII-1-3.

% In determining for purposes of a threat analysis whether to exercise his discretion to cumulate subject imports
for which there is a reasonable overlap of competition, Commissioner Pinkert places primary weight on volume and
price trends.

® Specifically, subject imports from Indonesia increased from 2.0 billion bags in 2006 to 3.4 billion bags in
2007, but declined to 2.8 billion bags in 2008. Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.
Subject imports from Indonesia were 1.5 billion bags in interim 2009, down from 2.4 billion bags in interim 2008.
Id. Subject imports from Taiwan increased from 2.2 billion bags in 2006 to 4.0 billion bags in 2007 and 4.6 billion
bags in 2008. 1d. Subject imports from Taiwan were lower in interim 2009, at 2.2 billion bags, than in interim 2008,
at 3.6 billion bags. 1d. Subject imports from Vietnam increased from 3.1 billion bags in 2006 to 7.3 billion bags in
2007 and then remained stable in 2008, at 7.2 billion bags. 1d. Subject imports from Vietnam were higher in interim
2009, at 5.8 billion bags, than in interim 2008, at 5.1 billion bags. 1d.

™ Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4. Subject import volume from Indonesia was 37.9
percent lower in interim 2009 as compared to interim 2008 and subject import volume from Taiwan was 37.8 percent
lower, while subject import volume from Vietnam was 15.0 percent higher. Id.

2 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4. The market share of subject imports from
Indonesia was 1.2 percentage points lower in interim 2009 as compared to interim 2008 and the market share of
subject imports from Taiwan was 1.8 percentage points lower, while the market share of subject imports from
Vietnam was 1.0 percentage point higher. 1d.

™ The record indicates that the product mix of subject imports from all three countries was focused on “T-shirt
style” bags. See Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Tables V-2, E-1-3; CR/PR at Tables V-3-9. We
recognize that the average unit value of subject imports from Indonesia was higher than the average unit value of
subject imports from Taiwan and Vietnam throughout most of the period examined, although the average unit value
of subject imports from all three countries converged somewhat in 2008 and interim 2009. See Memorandum INV-
HH-037 (Apr. 14, 2010)/PR at Table C-4.

We find, however, that the record does not support respondents’ argument that the generally higher average
unit value of subject imports from Indonesia resulted from the relatively higher proportion of subject imports from
Indonesia consisting of high-end PRCBs. See Hearing Tr. at 178 (Lee); Respondents’ Posthearing Br. at 14. The
proportion of subject imports from Indonesia consisting of high-end PRCBs remained too small over the period
examined, at 0.6 percent in 2006, 0.7 percent in 2007, 1.4 percent in 2008, and 1.6 percent in interim 2009, to have
had a significant influence over the relative average unit value of subject imports from Indonesia, particularly given
that the product mix of all three subject countries was otherwise focused on “T-shirt style” bags. Compare
Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4 with CR/PR at Table C-2. Nor was Indonesia the only
significant subject source of high-end PRCBs during the period examined. The volume of high-end PRCBs
imported from Vietnam exceeded the volume of high-end PRCBs imported from Indonesia over the 2006-2008
period, even though the proportion of subject imports from Vietnam comprised of high-end PRCBs was generally
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Subject imports from Indonesia, Taiwan, and Vietnam also exhibited similar patterns of over- and
underselling.” Subject imports from all three sources generally oversold the domestic like product with
respect to product 2 and generally undersold the domestic like product with respect to products 1, 6, and
8.” Moreover, subject imports from Taiwan and Vietnam exhibited a similarly mixed pattern of under-
and overselling with respect to product 3, and subject imports from Indonesia and Vietnam exhibited a
similar pattern of predominant underselling with respect to product 7.7

In addition, responding subject foreign producers in Indonesia, Taiwan, and Vietnam reported a
similar dependence on exports to the U.S. market and lack of a significant home market, and a similar
degree of excess capacity, towards the end of the period examined. Specifically, responding subject
producers in Indonesia, Taiwan, and Vietnam reported that a similarly high share of their total shipments
were exported to the United States in 2008, at *** percent, *** percent, and *** percent, respectively,
and in interim 2009, at *** percent, *** percent, and *** percent, respectively.” Responding subject
producers in Indonesia, Taiwan, and Vietnam also reported that a similarly low share of their total
shipments were made to home market customers in 2008, at *** percent, *** percent, and ***,
respectively, and in interim 2009, at *** percent, *** percent, and ***, respectively.” Finally,
responding subject producers in Indonesia, Taiwan, and Vietnam reported a similarly low rate of capacity
utilization in 2008, at *** percent, *** percent, and *** percent, respectively, and in interim 2009, at ***
percent, *** percent, and *** percent, respectively.” These data indicate that subject producers in

lower. See CR/PR at Table C-2. The volume of high-end PRCBs imported from Taiwan exceeded the volume of
high-end PRCBs imported from Indonesia in 2006. Id. We are therefore unconvinced that the generally higher
average unit value of subject imports from Indonesia was a function of the higher proportion of subject imports from
Indonesia comprised of high-end PRCBs.

™ We also note that a comparison between delivered prices of PRCBs imported directly by purchasers and
domestic producers’ pricing data indicates that subject import prices from all three subject countries were
pervasively priced lower than the domestic like product with respect to products 2 and 3. Compare Memorandum
INV-HH-037 (Apr. 14, 2010)/PR at Tables E-1-2 with CR/PR at Tables VV-3-4. We recognize that the delivered
prices of PRCBs imported directly by purchasers are at a different level of trade than domestic producers’ pricing
data, but note that delivered subject import prices include transportation costs whereas domestic producers’ prices,
which were reported f.0.b. at the factory gate, do not.

We also recognize that imports from different subject country sources exhibited a different pattern of over-
and underselling with respect to products 4 and 5, see CR/PR at Tables V-5-6, although we note that the sales
quantities of imports from Indonesia and Taiwan available for price comparisons for products 4 and 5 were low. We
also acknowledge that direct import prices for subject imports from Indonesia were higher than domestic producers’
prices with respect to product 5, unlike direct import prices for subject imports from Taiwan and Vietnam, which
were lower. Compare Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table E-3 with CR/PR at Table V-6.
Nevertheless, in most cases, the pattern of under- and overselling by subject imports, and the extent to which direct
import prices were lower than domestic producers’ prices, was similar with respect to subject imports from all three
countries.

™ See CR/PR at Tables V-3, 7, 9.

® See CR/PR at Tables V-4, 8.

" CR/PR at Tables VI1-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3.
® CR/PR at Tables V1I-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3.

™ CR/PR at Tables VII-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3. We recognize that
responding foreign producers in Indonesia reported relatively stable capacity over the period examined, while ***
responding foreign producers in Taiwan and Vietnam began production after the beginning of 2006, and thus
reported *** increases in capacity over the period examined. Compare CR/PR at Table VI1I-1 with CR/PR at Table
VII-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3; see also CR at V1I-3, 5. But the fact remains
that responding foreign producers in Indonesia, like responding foreign producers in Taiwan and Vietnam, reported
*** excess capacity in 2008. See id. (in 2008, reported excess capacity was *** bags in Indonesia, *** bags in
Taiwan, and *** bags in Vietnam).
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Indonesia, Taiwan, and Vietnam will have similar capabilities and incentives to increase their exports to
the United States in the imminent future.

On balance, we conclude that subject imports from Indonesia, Taiwan, and Vietnam increased in
volume and market share between 2006 and 2008 in a similar fashion, and exhibited a similar pattern of
over- and underselling during the period examined.®* We also find similarities with respect to important
characteristics of the industries in all three countries. In sum, we find that the similarities in the
conditions of competition facing subject imports from Indonesia, Taiwan, and Vietnam outweigh the
differences, and have exercised our discretion to cumulate subject imports from Indonesia, Taiwan, and
Vietnam for our analysis of threat of material injury by reason of subject imports.

V. MATERIAL INJURY AND THREAT OF MATERIAL INJURY BY REASON OF
SUBJECT IMPORTS

A. Legal Standards

1. In General

In the final phase of antidumping and countervailing duty investigations, the Commission
determines whether an industry in the United States is materially injured or threatened with material
injury by reason of the imports under investigation.®* In making this determination, the Commission must
consider the volume of subject imports, their effect on prices for the domestic like product, and their
impact on domestic producers of the domestic like product, but only in the context of U.S. production
operations.®> The statute defines “material injury” as “harm which is not inconsequential, immaterial, or
unimportant.”® In assessing whether the domestic industry is materially injured by reason of subject
imports, we consider all relevant economic factors that bear on the state of the industry in the United
States.** No single factor is dispositive, and all relevant factors are considered “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”®

Although the statute requires the Commission to determine whether the domestic industry is
“materially injured or threatened with material injury by reason of” unfairly traded imports,® it does not
define the phrase “by reason of,” indicating that this aspect of the injury analysis is left to the
Commission’s reasonable exercise of its discretion.®’ In identifying a causal link, if any, between subject

8 Commissioner Pinkert acknowledges some differences in volume trends between subject imports from
Indonesia as opposed to those from Taiwan and Vietnam. Specifically, subject imports from Indonesia decreased in
both volume and market share from 2007 to 2008, which was not the case for subject imports from Taiwan or
Vietnam. Nevertheless, given that there are significant similarities in the volume trends, specifically that subject
import volume and market share for all three subject countries increased substantially from 2006 to 2008, as well as
parallel pricing trends, Commissioner Pinkert exercises his discretion to cumulate subject imports from Indonesia
with those from Taiwan and Vietnam for purposes of his threat determination.

8 19 U.S.C. §§ 1671d(b), 1673d(b).

8 19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each {such} factor ... and explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B).

8 19 U.S.C. § 1677(7)(A).

® 19 U.S.C. § 1677(7)(C)(iii).

% 19 U.S.C. § 1677(7)(C)(iii).

% 19 U.S.C. §§ 1671d(a), 1673d(a).

8 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute does not
‘compel the commissioners’ to employ {a particular methodology}.”), aff’d, 944 F. Supp. 943, 951 (Ct. Int’l Trade
1996).
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imports and material injury to the domestic industry, the Commission examines the facts of record that
relate to the significance of the volume and price effects of the subject imports and any impact of those
imports on the condition of the domestic industry. This evaluation under the “by reason of” standard
must ensure that subject imports are more than a minimal or tangential cause of injury and that there is a
sufficient causal, not merely a temporal, nexus between subject imports and material injury.®

In many investigations, there are other economic factors at work, some or all of which may also
be having adverse effects on the domestic industry. Such economic factors might include nonsubject
imports; changes in technology, demand, or consumer tastes; competition among domestic producers; or
management decisions by domestic producers. The legislative history explains that the Commission must
examine factors other than subject imports to ensure that it is not attributing injury from other factors to
the subject imports, thereby inflating an otherwise tangential cause of injury into one that satisfies the
statutory material injury threshold.®® In performing its examination, however, the Commission need not
isolate the injury caused by other factors from injury caused by unfairly traded imports.®® Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury or
contemplate that injury from unfairly traded imports be weighed against other factors, such as nonsubject

8 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s long as its effects
are not merely incidental, tangential, or trivial, the foreign product sold at less than fair value meets the causation
requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir. 2003). This was further ratified in
Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed. Cir. 2008), where the Federal Circuit, quoting
Gerald Metals, Inc. v. United States, 132 F.3d 716, 722 (Fed. Cir. 1997), stated that “this court requires evidence in
the record ‘to show that the harm occurred “by reason of” the LTFV imports, not by reason of a minimal or
tangential contribution to material harm caused by LTFV goods.’” See also Nippon Steel Corp. v. United States,
458 F.3d 1345, 1357 (Fed. Cir. 2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed.
Cir. 2001).

8 SAA at 851-52 (“{T}he Commission must examine other factors to ensure that it is not attributing injury from
other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the Commission “will consider information
which indicates that harm is caused by factors other than less-than-fair-value imports.”); H.R. Rep. 96-317 at 47
(1979) (“in examining the overall injury being experienced by a domestic industry, the ITC will take into account
evidence presented to it which demonstrates that the harm attributed by the petitioner to the subsidized or dumped
imports is attributable to such other factors;” those factors include “the volume and prices of honsubsidized imports
or imports sold at fair value, contraction in demand or changes in patterns of consumption, trade restrictive practices
of and competition between the foreign and domestic producers, developments in technology and the export
performance and productivity of the domestic industry”); accord Mittal Steel, 542 F.3d at 877.

% SAA at 851-52 (“{T}he Commission need not isolate the injury caused by other factors from injury caused by
unfair imports.”); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001) (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... . Rather, the
Commission must examine other factors to ensure that it is not attributing injury from other sources to the subject
imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha de Chile AG v. United States, 180
F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not required to isolate the effects of subject
imports from other factors contributing to injury” or make “bright-line distinctions” between the effects of subject
imports and other causes.); see also Softwood Lumber from Canada, Invs. Nos. 701-TA-414 and 731-TA-928
(Remand), USITC Pub. 3658 at 100-01 (Dec. 2003) (Commission recognized that “{i}f an alleged other factor is
found not to have or threaten to have injurious effects to the domestic industry, i.e., it is not an “other causal factor,’
then there is nothing to further examine regarding attribution to injury”), citing Gerald Metals, Inc. v. United States,
132 F.3d 716, 722 (Fed. Cir. 1997) (the statute “does not suggest that an importer of LTFV goods can escape
countervailing duties by finding some tangential or minor cause unrelated to the LTFV goods that contributed to the
harmful effects on domestic market prices.”).
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imports, which may be contributing to overall injury to an industry.® It is clear that the existence of
injury caused by other factors does not compel a negative determination.®

Assessment of whether material injury to the domestic industry is “by reason of” subject imports
“does not require the Commission to address the causation issue in any particular way” as long as “the
injury to the domestic industry can reasonably be attributed to the subject imports” and the Commission
“ensure{s} that it is not attributing injury from other sources to the subject imports.” ° Indeed, the
Federal Circuit has examined and affirmed various Commission methodologies and has disavowed “rigid
adherence to a specific formula.”*®

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved cases
where the relevant “other factor” was the presence in the market of significant volumes of price-
competitive nonsubject imports. The Commission interpreted the Federal Circuit’s guidance in Bratsk as
requiring it to apply a particular additional methodology following its finding of material injury in cases
involving commodity products and a significant market presence of price-competitive nonsubject
imports.®® The additional “replacement/benefit” test looked at whether nonsubject imports might have
replaced subject imports without any benefit to the U.S. industry. The Commission applied that specific
additional test in subsequent cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad
and Tobago determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and makes clear
that the Federal Circuit does not require the Commission to apply an additional test nor any one specific
methodology; instead, the court requires the Commission to have “evidence in the record” to “show that
the harm occurred ‘by reason of” the LTFV imports,” and requires that the Commission not attribute
injury from nonsubject imports or other factors to subject imports.®” Accordingly, we do not consider

%1 S. Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

% See Nippon Steel Corp., 345 F.3d at 1381 (*“an affirmative material-injury determination under the statute
requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the sole or principal cause of
injury.”).

% Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an affirmative
determination unless it finds that a domestic industry is materially injured ‘by reason of’ subject imports, the
Commission is not required to follow a single methodology for making that determination ... {and has} broad
discretion with respect to its choice of methodology.”) citing United States Steel Group v. United States, 96 F.3d
1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75.

% Commissioner Pinkert does not join this paragraph or the following four paragraphs. He points out that the
Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal, held that the Commission is required, in certain circumstances
when considering present material injury, to undertake a particular kind of analysis of nonsubject imports. Mittal
explains as follows:
What Bratsk held is that “where commaodity products are at issue and fairly traded, price-competitive,
nonsubject imports are in the market,” the Commission would not fulfill its obligation to consider an
important aspect of the problem if it failed to consider whether nonsubject or non-LTFV imports would
have replaced LTFV subject imports during the period of investigation without a continuing benefit to the
domestic industry. 444 F.3d at 1369. Under those circumstances, Bratsk requires the Commission to
consider whether replacement of the LTFV subject imports might have occurred during the period of
investigation, and it requires the Commission to provide an explanation of its conclusion with respect to
that factor.

542 F.3d at 878.

% Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel, 542 F.3d at
879 (“Bratsk did not read into the antidumping statute a Procrustean formula for determining whether a domestic
injury was ‘by reason’ of subject imports.”).

% Mittal Steel, 542 F.3d at 875-79.

7 Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2 (recognizing the
Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-attribution analysis).
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ourselves required to apply the replacement/benefit test that was included in Commission opinions
subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases involving
commodity products where price-competitive nonsubject imports are a significant factor in the U.S.
market, the Court will require the Commission to give full consideration, with adequate explanation, to
non-attribution issues when it performs its causation analysis.* %

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial evidence
standard.’® Congress has delegated this factual finding to the Commission because of the agency’s
institutional expertise in resolving injury issues.'**

2. Material Injury by Reason of Subject Imports

In evaluating the volume of subject imports, section 771(7)(C)(i) of the Tariff Act provides that
the “Commission shall consider whether the volume of imports of the merchandise, or any increase in that
volume, either in absolute terms or relative to production or consumption in the United States, is
significant.”%?

In evaluating the price effects of the subject imports, section 771(7)(C)(ii) of the Tariff Act
provides that the Commission shall consider whether —

(I there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and
(11) the effect of imports of such merchandise otherwise depresses prices to a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.'%
In examining the impact of subject imports, section 771(7)(C)(iii) of the Tariff Act provides that the
Commission “shall evaluate all relevant economic factors which have a bearing on the state of the
industry.”®* These factors include output, sales, inventories, ability to raise capital, research and

% Commissioner Lane also refers to her dissenting views in Polyethylene Terephthalate Film, Sheet, and Strip
from Brazil, China, Thailand, and the United Arab Emirates, Invs. Nos. 731-TA-1131 to 1134 (Final), USITC Pub.
4040 (Oct. 2008), for further discussion of Mittal Steel.

% To that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to present published
information or send out information requests in final phase investigations to producers in nonsubject countries that
accounted for substantial shares of U.S. imports of subject merchandise (if, in fact, there were large nonsubject
import suppliers). In order to provide a more complete record for the Commission’s causation analysis, these
requests typically seek information on capacity, production, and shipments of the product under investigation in the
major source countries that export to the United States. The Commission plans to continue utilizing published or
requested information in final phase investigations in which there are substantial levels of nonsubject imports.

100 \we provide in our respective discussions of volume, price effects, and impact a full analysis of other factors
alleged to have caused any material injury experienced by the domestic industry.

101 Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96 F.3d at 1357;
S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex and difficult, and is a
matter for the judgment of the ITC.”).

10219 U.S.C. § 1677(7)(C)(i).

% 19 U.S.C. § 1677(7)(C)(ii).

10419 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”).
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development, and factors affecting domestic prices. No single factor is dispositive and all relevant factors
are considered “within the context of the business cycle and conditions of competition that are distinctive
to the affected industry.”*®

3. Threat of Material Injury by Reason of Subject Imports

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing whether “further
dumped or subsidized imports are imminent and whether material injury by reason of imports would
occur unless an order is issued or a suspension agreement is accepted.”*® The Commission may not make
such a determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as
a whole” in making its determination whether dumped or subsidized imports are imminent and whether
material injury by reason of subject imports would occur unless an order is issued.’” In making our
determination, we consider all statutory threat factors that are relevant to this investigation.'%®

19519 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Inv. Nos. 701-
TA-386, 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25 n.148 (Feb. 1999).

15 19 U.S.C. § 1677(7)(F)(ii).
W7 19 U.S.C. § 1677(7)(F)(ii).
198 These factors are as follows:

(1) if a countervailable subsidy is involved, such information as may be presented to it by the administering
authority as to the nature of the subsidy (particularly as to whether the countervailable subsidy is a subsidy
described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the subject merchandise
are likely to increase,

(11) any existing unused production capacity or imminent, substantial increase in production capacity in the
exporting country indicating the likelihood of substantially increased imports of the subject merchandise
into the United States, taking into account the availability of other export markets to absorb any additional
exports,

(111) a significant rate of increase of the volume or market penetration of imports of the subject merchandise
indicating the likelihood of substantially increased imports,

(V) whether imports of the subject merchandise are entering at prices that are likely to have a significant
depressing or suppressing effect on domestic prices and are likely to increase demand for further imports,

(V) inventories of the subject merchandise,

(V1) the potential for product-shifting if production facilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used to produce other products.

* * *

(1X) any other demonstrable adverse trends that indicate the probability that there is likely to be material
injury by reason of imports (or sale for importation) of the subject merchandise (whether or not it is actually
being imported at the time).

19 U.S.C. § 1677(7)(F)(i). To organize our analysis, we discuss the applicable statutory threat factors using the
same volume/price/impact framework that applies to our material injury analysis. Statutory threat factors (1), (1),
(1, (V), and (VI) are discussed in the analysis of subject import volume. Statutory threat factor (IV) is discussed in
the price effects analysis, and statutory threat factor (IX) is discussed in the impact analysis. Statutory threat factor
(V) is inapplicable, as no imports of agricultural products are involved in this investigation. No argument was

19



B. Conditions of Competition

The following conditions of competition inform our analysis in the final phase of these
investigations.

1. Demand Conditions

Apparent U.S. consumption for PRCBs declined by 6.7 percent between 2006 and 2008, from
108.7 billion bags in 2006 to 105.3 billion bags in 2007 and 101.4 billion bags in 2008, and was flat over
the interim period, at 74.4 billion bags in interim 2008 and 74.5 billion bags in interim 2009.1% When
asked how demand for PRCBs in the U.S. market has changed since 2006, nine responding producers
reported a decrease, four reported no change, and none reported an increase, while 12 importers reported
a decrease, ten reported no change, two reported an increase, and two reported that demand fluctuated.**
Reasons given by responding producers and importers for the decline in PRCB demand since 2006
included the weakening economy, increased use of alternative bag types, legislative actions regulating the
use of PRCBs, the increased cost of PRCBs, and consumer perceptions.™™ Petitioners project that PRCB
demand will remain flat or decline in the imminent future due to environmental laws and increased
acceptance of reusable bags.™

The record indicates that laws and regulations taxing, banning, or limiting the use of PRCBs have
been enacted in San Francisco, CA; Westport, CT; the Outer Banks of North Carolina; Seattle, WA; and
Washington, DC, and have been considered, but not implemented, in 32 states and localities throughout
the United States.'** When asked whether they expect the passage of laws regulating PRCB use and
disposal to affect PRCB demand, 8 of 12 responding domestic producers answered yes, with an average
projected demand decline of 11 percent; 12 of 27 responding importers answered yes, with an average
projected demand decline of 27 percent; and 27 of 50 responding purchasers answered yes, with an
average projected demand decline of 18 percent.**

2. Supply Conditions
API, Hilex, Inteplast, and Superbag were *** domestic producers during the period of

investigation, accounting for *** percent, *** percent, *** percent, and *** percent of domestic PRCB
production in 2008, respectively.'*> All other domestic producers combined accounted for only ***

made that the domestic industry is currently engaging or will imminently engage in any efforts to develop a
derivative or more advanced version of the domestic like product, which would implicate statutory threat factor
(V).

109 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.
10 CR at 11-15; PR at 11-10.
1 CRat 11-15; PR at 11-10-11.

12 Ppetitioners’ Prehearing Br. at 58 (citing CR at Table 11-7). When asked whether PRCB demand had been
affected by the passage of laws regulating use and disposal of PRCBs, 4 of 13 responding domestic producers
answered yes, with an average estimated demand decline of 6 percent; 10 of 26 responding importers answered yes,
with an average estimated demand decline of 16 percent; and 10 of 49 responding purchasers answered yes, with an
average estimated demand decline of 5 percent. CR/PR at Table I1-7.

13 CRat 11-20; PR at 11-13-14. The record also indicates that the 5-cent per-bag tax imposed on PRCBs in
Washington, DC has had a significant impact on PRCB demand there. Id.

Y4 CR/PR at Table I1-7.

15 CR/PR at Table I11-1.
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percent of domestic production in 2008.1¢ Between 2006 and 2008, Hilex closed three PRCB production
facilities and Europackaging closed one, resulting in a 4.1 percent decline in domestic production
capacity. ™’

On May 9, 2008, Hilex, the dominant domestic producer of PRCBs, voluntarily filed for relief
under Chapter 11 of the U.S. Bankruptcy code, reportedly to reduce its overall debt and strengthen its
balance sheet."® Hilex emerged from bankruptcy protection in July 2008.'*°

Imports from subject and nonsubject sources accounted for 35.9 percent of apparent U.S.
consumption in 2008.**° Two major producers in Taiwan, and most responding producers in Vietnam,
first began producing PRCBs during the period examined.**

The principal sources of nonsubject imports were China, Malaysia, and Thailand,**> and PRCBs
from all three countries are subject to antidumping duty orders imposed in 2004.2% A substantial
proportion of imports from these countries was imported from producers not subject to the orders,
however, including *** percent of imports from China and *** percent of imports from Malaysia in
2008."** Nonsubject imports declined from 34.7 billion bags in 2006, or 31.8 percent of apparent U.S.
consumption, to 20.9 billion bags in 2007, or 19.8 percent of apparent U.S. consumption, before
increasing slightly to 21.8 billion bags in 2008, or 21.5 percent of apparent U.S. consumption, a volume
37.2 percent below that of 2006.'%

3. Substitutability and Other Conditions of Competition

The record indicates that there is a high degree of substitutability between PRCBs, regardless of
the source, and that price is an important consideration in purchasing decisions.*”® The majority of
responding producers, importers, and purchasers reported that the domestic like product is “always” or
“frequently” interchangeable with subject imports from Indonesia, Taiwan, and Vietnam, and that subject
imports from each source are “always” or “frequently” interchangeable with each other.?” When asked
whether differences other than price are ever significant to purchasers, almost all producers and a majority
of importers and purchasers responded “sometimes” or “never,” though a significant minority of
importers and purchasers reported that differences other than price are “always” or “frequently”
significant to purchasers choosing between subject imports and the domestic like product.*® When asked
to identify the three major factors considered in selecting among different suppliers of PRCBs, 49 of 52

116 CR/PR at Table I11-1.

U CRat 111-3 &n. 4; PR at 111-3 & n.4; CR/PR at Tables 111-2, C-1. Additionally, *** reported that Hurricane
Katrina forced it to move production equipment overseas for much of the period examined. CR at 111-3; PR at I11-3.

18 CRat VI-11 n.4; PR at VI-4 n.4.

19 CRat VI-11 n.4; PR at VI-4 n.4.

120 Memorandum INV-HH-037 (Apr. 14. 2010)/PR at Table C-4.

121 CR at VII-3; PR at VII-2; Memorandum INV-HH-037 (Apr. 14, 2010), at VII-5; PR at V1I-2.

12 CRat IV-1; PR at IV-1. The next largest source of nonsubject imports was Canada, which accounted for 2
percent of total imports during the 2006-08 period. CR at I1-9; PR at 11-7.

122 CRat IV-1; PR at IV-1. On October 21, 2009, the Commission initiated sunset reviews of the antidumping
duty order on PRCBs from China, Malaysia. and Thailand, and these reviews are currently ongoing. CR at -4 &
n.6; PR at I-4 n.6.

124 Derived by Commission staff from proprietary Customs data. See EDIS Document No. 422010.
125 CR/PR at Tables 1V-3-4; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.

126 See CR at 11-21, 22-23; PR at 11-15.

127 CR at 11-27; PR at 11-20; CR/PR at Table 11-12.

128 CR/PR at Table 11-13.
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responding purchasers ranked price among their top three factors, more than any other factor, and 15
responding purchasers reported that price was the most important factor.’*® Twenty-three of 46
purchasers reported that they always or usually purchase the lowest-priced PRCBs.**® When asked to rate
the importance of 18 factors relevant to selecting among different suppliers of PRCBs, 46 of 51
responding purchasers reported that “price” was a “very important” factor, second only to “product
consistency,” which was reported to be a “very important” factor by 47 responding purchasers.**

Two additional conditions of competition inform our analysis in the final phase of these
investigations. First, at the hearing, witnesses from Hilex and Superbag testified that their PRCB
production facilities must operate around the clock to reduce unit costs to an economical level, and that
this factor has compelled them to defend their key high-volume customers, their “baseload business,” by
meeting low subject import prices.**> Customers lost to subject imports, the witness from Hilex stated,
may only be regained by undercutting the new incumbent supplier’s price.*®

Second, we note that raw materials, principally polyethylene resin, accounted for 70.7 percent of
the total cost of goods sold reported by domestic producers in 2008.2** The price of polyethylene resin
was volatile over the period examined, decreasing irregularly during 2006 before trending higher through
August 2008, when it peaked, declining sharply through January 2009, and then trending higher through
February 2010.* *** and a witness for Superbag testified at the hearing that many of Superbag’s
agreements with customers include terms or informal understandings that adjust PRCB prices to account
for changes in resin prices.*®

C. Volume of Subject Imports

We find that subject import volume was significant over the period examined, both in absolute
terms and relative to apparent U.S. consumption and domestic industry production, and that the increase
in subject import volume and market share also was significant.*® Cumulated subject imports increased

129 CRat 11-22; PR at 11-16; CR/PR at Table 11-9.

130 CR at 11-22; PR at 11-16 (with 20 purchasers reporting “sometimes” and three reporting “rarely”).

181 CRat 11-23; PR at 11-17; CR/PR at Table 11-10.

%2 Hearing Tr. at 25-26 (Bazbaz), 35-37 (Daniels); see also id. at 49 (Dorn); Petitioners’ Prehearing Br. at 31.
1% Hearing Tr. at 36-37 (Daniels); see also Petitioners’ Prehearing Br. at 32.

1% CRat V-1; PR at V-1.

135 CR/PR at Figure V-1.

1% CRat V-1; PR at V-1; Hearing Tr. at 26 (Bazbaz) (“With many customers we have agreements that tie our
price to the cost of resin as measured by publicly-available index. With other customers, we have an informal
understanding that our price will be adjusted to reflect changes in the price of resin, . . .”). There is no evidence on
the record that importers’ contracts include similar terms. See CR at V-4; PR at V-3.

137 In a final phase investigation, the statute requires the Commission to consider whether changes in volume,
price effects, or impact are related to the pendency of the investigation. 19 U.S.C. § 1677(7)(l). If the Commission
determines that such changes are related to the pendency of the investigation, it has the discretion under the statute to
reduce the weight accorded to such information but is not required to do so. 1d. In the final phase of these
investigations, petitioners argue that the Commission should discount post-petition data because these data were
distorted by the pendency of these investigations, as market participants altered their buying patterns to the benefit of
the domestic industry. Petitioners’ Prehearing Br. at 34-39; Petitioners’ Posthearing Br. at 5. Respondents argue
that the Commission should not discount post-petition information because, in their view, the filing of the petition
had no “meaningful effect” on subject import volume. Hearing Tr. at 165 (Morgan); Respondents’ Final Comments
at 2-3.

We recognize that the filing of the petitions on March 31, 2009 had some effect on subject import volume
and the condition of the domestic industry. Subject import volume was 13.5 percent lower and subject import
market share was 2.0 percentage points lower in interim 2009 as compared to interim 2008. Memorandum INV-HH-
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by 100.3 percent between 2006 and 2008, from 7.3 billion bags in 2006 to 14.7 billion bags in 2007 and
14.6 billion bags in 2008, but were 13.5 percent lower in interim 2009, at 9.5 billion bags, than in interim
2008, at 11.0 billion bags.*® At the same time, the ratio of subject import volume to apparent U.S.
consumption increased from 6.7 percent in 2006 to 13.9 percent in 2007 and 14.4 percent in 2008, but
was 12.7 percent in interim 2009, down from 14.8 percent in interim 2008.*® The ratio of subject imports
to domestic industry production increased from 10.4 percent in 2006 to 20.3 percent in 2007 and 22.0
percent in 2008, but was 18.4 percent in interim 2009, down from 21.5 percent in interim 2008.1%°

We recognize that domestic producers themselves imported subject PRCBs over the period
examined. The domestic industry’s share of total subject imports increased from *** percent in 2006 to
*** percent in 2007 and *** percent in 2008, and was 18.6 percent in interim 2009, down from 23.7
percent in interim 2008." We nevertheless reject respondents’ argument that we should discount these
volumes of subject imports.*** We note that subject imports by one domestic producer may be injurious
to other domestic producers and to the domestic industry as a whole, which includes domestic workers.*®
Moreover, when domestic producers import subject merchandise to remain competitive and avoid losing
customers, this action may itself be evidence of the material injury the industry is sustaining.*** Thus, as
in previous investigations, we have assessed the significance of total subject imports.'*®

037 (Apr. 14, 2010)/PR at Table C-4. At the same time, the domestic industry’s performance improved in interim
2009 relative to interim 2008 according to most measures. See CR/PR at Table VI-1. Nevertheless, the record
indicates that several factors other than subject imports also influenced the domestic industry’s performance over the
interim period, including fluctuations in raw material prices, the recession, and *** lagging performance. See CR at
11-15, VI-1, VI-11 n.4; PR at 11-10-11, VI-1, VI-4 n.4. Because we cannot conclude that the filing of the petition
contributed significantly to the domestic industry’s improved performance in interim 2009, we do not exercise our
discretion to discount post-petition information.

1% Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4. We rely on subject import data adjusted to
reflect *** importation of PRCBs from Indonesia under both HTS 3923.21.0085 and HTS 3923.21.0095, as reported
in the proprietary customs data under both statistical reporting numbers. See id. at IV-2. We do so because ***
explanation for the adjustment is credible and the adjustment is significant.

1% Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.

140 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.

141 Compare CR/PR at Table 111-5 with Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.
142 See Respondents’ Prehearing Br. at 7-14, 19.

143 Certain Lined Paper School Supplies from China, India, and Indonesia, Inv. Nos. 701-TA-442-443 and 731-
TA-1095-1097 (Final), USITC Pub. 3884 (Sept. 2006) at 38-39; Polyethylene Retail Carrier Bags from China,
Malaysia, and Thailand, Inv. Nos. 731-TA-1043-1045 (Final), USITC Pub. 3710 (Aug. 2004) at 27; see, generally,
Timken U.S. Corp. v. United States, 310 F. Supp. 2d 1327, 1338 (Ct. Int’l Trade 2004) (remanding the
Commission’s sunset determination for failure to examine the likely competitive behavior of foreign producers
toward the domestic industry as a whole, especially those domestic producers unrelated to subject importers, in its
volume and price effects analysis). Further, we note that petitioners Hilex and Superbag, which together accounted
for *** percent of domestic PRCB production in 2008, imported *** PRCBs from subject countries during the
period examined, ***. CR/PR at Tables I11-1, 5.

144°S. Rep. No. 100-171, 100th Cong., 1st Sess., 117 (1988); see also H. Rep. 100-40, 100th Cong., 1st Sess. 128-
29 (1988). Indeed, petitioners have claimed that domestic producers were forced to import PRCBs as a means of
sustaining their higher-cost domestic operations. See Petitioners’ Post-Conference Br. at 22; Conference Tr. at 20
(Bazbaz) (“[S]ome domestic producers are using blended sales programs. That is a domestic producer will commit
to sell a customer its higher priced domestic bags and lower priced imported bags at a single average price.”). They
also claim ***, Petitioners’ Responses to Commissioner Questions, at 40.

145 See, e.0., Certain Lined Paper School Supplies from China, India, and Indonesia, Inv. Nos. 701-TA-442-443
and 731-TA-1095-1097 (Final), USITC Pub. 3884 (Sept. 2006) at 38-39; Wooden Bedroom Furniture from China,
Inv. No. 731-TA-1058 (Final), USITC Pub. 3743 (December 2004), at 26-27; Polyethylene Retail Carrier Bags from
China, Malaysia, and Thailand, Inv. Nos. 731-TA-1043-1045 (Final), USITC Pub. 3710 (Aug. 2004) at 27; see also
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Based on the preceding analysis, we find that cumulated subject import volume is significant,
both in absolute terms and relative to consumption and production in the United States, and that the
increase in subject import volume and market penetration was also significant. We also find that this
significant rate of increase in the volume and market penetration of cumulated subject imports during the
period of investigation indicates the likelihood of substantially increased imports in the imminent future
for the following reasons.

With respect to our threat analysis, we initially note that we have limited information concerning
the subject foreign industries in Indonesia, Taiwan, and Vietnam, given the failure of a significant number
of subject foreign producers to cooperate and respond to the Commission's foreign producers'
questionnaire.**® Therefore, we have relied on the facts otherwise available when appropriate in the final
phase of these investigations, which consists primarily of information submitted in the investigations and
information available from public sources. ™’ 48

Responding subject foreign producers in Taiwan and Vietnam increased their capacity *** during
the period examined and responding subject foreign producers in Indonesia, Taiwan, and Vietnam
possessed *** excess capacity at the end of the period with which to resume increasing their exports of
PRCB:s to the U.S. market at a significant rate. On a cumulated basis, responding subject foreign
producers increased their capacity by *** percent between 2006 and 2008, from *** billion bags in 2006
to *** billion bags in 2008, and their capacity was slightly higher in interim 2009, at *** billion bags,

HEDP from China and India, Inv. Nos. 731-TA-1146-1147 (Final), USITC Pub. 4072 (April 2009), at 21 n.127
(“[W]e are not permitted under the statute to . . . count subject imports imported by a domestic producer toward
domestic industry shipments.”).

146 See 19 U.S.C. § 1677e(a). We recognize that data reported by responding foreign producers likely understate
subject country capacity and production to a significant degree. See Petitioners’ Prehearing Br., at 68-72, Exhibits
30-39.

147 19 U.S.C. § 1677e(a) authorizes the Commission to “:use the facts otherwise available” in reaching a
determination when (1) necessary information is not available on the record or (2) an interested party or any other
person withholds information requested by the agency, fails to provide such information in the time or in the form or
manner requested, significantly impedes a proceeding, or provides information that cannot be verified pursuant to 19
U.S.C. 8 1677m(i). The verification requirements in 19 U.S.C. § 1677m(i) are applicable only to Commerce. See
Titanium Metals Corp. v. United States, 155 F. Supp. 2d 750, 765 (Ct. Int’l Trade 2002) (“the ITC correctly
responds that Congress has not required the Commission to conduct verification procedures for the evidence before
it, or provided a minimum standard by which to measure the thoroughness of Commission investigations.”).

148 Commissioner Okun notes that the statute authorizes the Commission to take adverse inferences in original
investigations, but such authorization does not relieve the Commission of its obligation to consider the record
evidence as a while in making its determination. See 19 U.S.C. § 1677e. She generally gives credence to the facts
supplied by the participating parties and certified by them as true, but bases her decision on the evidence as a whole,
and does not automatically accept participating parties’ suggested interpretations of the record evidence. Regardless
of the level of participation, the Commission is obligated to consider all evidence relating to each of the statutory
factors and may not draw adverse inferences that render such analysis superfluous. “In general, the Commission
makes determination by weighing all of the available evidence regarding a multiplicity of factors relating to the
domestic industry as a whole and by drawing reasonable inferences from the evidence it finds most persuasive.”
SAA at 869.
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than in interim 2008, at *** billion bags.**® Two of three responding Taiwan producers and most
responding Vietnamese producers only began producing PRCBs during the period examined.**

A substantial proportion of the capacity reported by subject foreign producers in Indonesia,
Taiwan, and Vietnam *** at the end of the period examined. On a cumulated basis, responding subject
foreign producers reported a capacity utilization rate of only *** percent in interim 2009, yielding excess
capacity of *** billion bags.™®* In that same period, responding subject Indonesian producers reported a
capacity utilization rate of *** percent, yielding excess capacity of *** bags; responding subject Taiwan
producers reported a capacity utilization rate of *** percent, yielding excess capacity of *** bags; and
responding subject Vietnamese producers reported a capacity utilization rate of *** percent, yielding
excess capacity of *** bags.’® The cumulated excess capacity of responding subject foreign producers in
interim 2009, *** bags, was equivalent to *** percent of apparent U.S. consumption during the period.*

Although we place only limited weight on projections, cumulated subject foreign producers
project that their excess capacity will increase over the 2008 level of *** billion bags to *** billion bags
in 2009 and *** billion bags in 2010."** Responding Taiwan and Vietnamese producers project that they
will possess excess capacity of a *** greater magnitude in full years 2009 and 2010, while responding
Indonesian producers project excess capacity of a *** lower magnitude.®® ¥’

149 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-4. Responding subject Taiwan producers
reported a *** percent increase in their capacity between 2006 and 2008, from *** bags in 2006 to *** bags in 2007
and *** bags in 2008, and stable capacity when comparing interim periods, at *** bags. CR/PR at Table VII-2.
Responding subject Vietnamese producers reported a *** percent increase in their capacity between 2006 and 2008,
from *** bags in 2006 to *** bags in 2007 and *** bags in 2008, with reported capacity *** higher in interim 2009,
at *** hags, than in interim 2008, at *** bags. Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VI1I-3.

1% CRat VII-3, 5; PR at VII-1-2.
151 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VI1I-4.
152 CR/PR at Tables VII-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3.

1% CR/PR at Tables 1V-3, VII-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Tables VI1I-3, 4. We find
that actual excess capacity is likely higher than reported excess capacity based on the reportedly low coverage of the
foreign producers’ questionnaire responses in the final phase of these investigations. CR at VI1I-1, 3; PR at VII-1-2;
Memorandum INV-HH-037 (Apr. 14, 2010), at VV1I-5; PR at VII-2. The record contains evidence that subject
foreign producers of PRCBs in Vietnam that did not complete questionnaire responses in the final phase of these
investigations possess significant PRCB capacity and exported a significant share of their shipments to the United
States during the period examined. See Petitioners’ Prehearing Br., at 68-72, Exhibits 30-39.

134 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VI1I-4.

1% Responding Taiwan producers project that their capacity utilization rate will be *** percent in full year 2009,
yielding *** bags of excess capacity, and *** percent in 2010, yielding *** bags of excess capacity. CR/PR at
Table VI1I-2. Responding Vietnamese producers project that their capacity utilization rate will be *** percent in full
year 2009, yielding *** bags of excess capacity, and *** percent in 2010, yielding *** bags of excess capacity.
Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-3. Moreover, *** Vietnamese producers reported
producing other products using the same resources used to produce PRCBs, and could therefore shift production
from other products to PRCBs in order to increase production of PRCBs. 1d. at V11-6.

1% Responding Indonesian producers project that their capacity utilization rate will be *** percent in full year
2009, yielding *** bags of excess capacity, and *** percent in 2010, yielding *** bags of excess capacity. CR/PR
at Table VII-1.

%7 The reported ratio of inventories to shipments remained under *** percent throughout the period examined in
all three subject countries. See CR/PR at Tables VI1I-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table
VI1-3. PRCB producers tend to maintain relatively low inventories because most PRCBs are printed with company-
specific names or logos and hence cannot be shifted from one customer to another. CR at I1-8; PR at 11-6. Importers
held larger inventories of subject imports in the United States, with end-of-period inventories increasing from 2.2
billion bags in 2006, equivalent to 14.1 percent of U.S. shipments of subject imports, to 3.7 billion bags in 2007,
equivalent to 22.9 percent of U.S. shipments of subject imports, and 4.1 billion bags in 2008, equivalent to 23.2

25



Subject Indonesian, Taiwan, and Vietnamese producers not only possess the ability to increase
exports to the United States significantly in the imminent future, but also the incentive to do so given their
dependence on exports to the United States during the period examined and the absence of significant
home or third country markets. On a cumulated basis, responding subject foreign producers reported that
their exports to the United States constituted *** percent of their total shipments in 2008, and *** percent
in interim 2009, while their shipments to home market customers constituted only *** percent of their
total shipments in 2008, and *** percent in interim 2009.™® Exports to third country markets constituted
*** percent of their total shipments in 2008 and *** percent in interim 2009.*° Responding producers in
each subject country project that *** or more of their total shipments will continue to be exported to the
United States in full year 2009 and 2010.*° Only by significantly increasing their exports to the United
States will producers in Indonesia, Taiwan, and Vietnam be able to fill their excess capacity.'*

Consequently, we conclude that the cumulated volume of subject imports, which was significant
during the period of investigation, is likely to increase substantially in the imminent future.'®?

percent of shipments of subject imports. CR/PR at Table VI1I-5. Importer end-of-period inventories were 4.1 billion
in interim 2009, equivalent to 25.9 percent of U.S. shipments of subject imports, and 4.2 billion bags in interim
2008, equivalent to 25.1 percent of U.S. shipments. I1d. We note that inventories held by importers, like inventories
held by domestic producers, are largely customized for specific customers, as petitioners estimate that only ***
percent of apparent U.S. consumption consists of “generic” PRCBs. Petitioners’ Responses to Commissioner
Questions at 5. Thus, we recognize that subject imports inventoried by importers may be earmarked for specific
customers pursuant to sales that have already taken place.

1% Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-4.

1% Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII-4. Responding subject producers in Indonesia,
Taiwan, and Vietnam reported that in 2008, their exports to the United States constituted ***, *** and *** percent
of their total shipments, respectively. CR/PR at Table VII-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at
Table VI1I-3. By contrast, responding subject producers in Indonesia, Taiwan, and Vietnam reported that their
shipments to home market customers constituted only ***, *** and *** percent, of their total shipments,
respectively, while their shipments to third country export markets constituted ***, *** and *** percent of their
total shipments, respectively. 1d.

180 CR/PR at Table VII-1-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VII1-3.

181 In this regard, we note that responding producers in Taiwan and Vietnam project that their rate of capacity
utilization will decline with the share of their total shipments exported to the United States in full year 2009 and
2010. See CR/PR at Table VII-2; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table VI1-3. This suggests that
responding producers in Taiwan and Vietnam anticipate that their excess capacity will grow absent increased exports
to the United States. We also note that two major subject foreign producers of PRCBs, ***, have reportedly
suspended production of PRCBs pending the outcome of these investigations. CR at VI1I-3 n.3; PR at VV1I-1 n.3;
Foreign Producers’ Questionnaire Response of ***, at question I1-6. There is evidence on the record that some
plants in Vietnam were built solely to serve the U.S. market. See Hearing Tr. at 50-51 (Dorn) (testifying that “many
factories from China and other countries and territories have moved to Vietnam to circumvent antidumping orders
from the U.S. government.”), 109-10 (Dorn) (testifying that “the industry in Vietnam in particular is very new” as
“plants that had sprung up by producers in other countries subject to the duties on Malaysia, China and Taiwan who
had moved to Vietnam to circumvent the duties in place.”); Memorandum INV-HH-037 (Apr. 14, 2010), at VII-5;
PR at VII-2.

162 We have considered the nature of the subsidies received by PRCB producers in Vietnam that Commerce has
found to be countervailable. CR at I-5; PR at I-4. Commerce found the following five programs in Vietnam to be
countervailable: income tax preferences for encouraged industries, income tax preferences for FIEs, land rent
reduction or exemption for exporters, import duty exemptions for raw materials, and exemption of import duties on
imports of spare parts and accessories for industrial zone enterprises. 1d. On the basis of these programs, Commerce
calculated final countervailable subsidy rates ranging from 0.44 percent, which is de minimis, to 52.56 percent.
CR/PR at Table I-1.
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D. Price Effects of the Subject Imports

As addressed in section V.B.2.c. above, the record indicates that there is a high degree of
substitutability between subject imports and the domestic like product and that price is an important
consideration in purchasing decisions.'®® The record also indicates that bidding events, including bidding
events conducted over the internet, were a factor in the U.S. market during the period examined, and that
price was often the determinative factor in such events. Sixteen of 49 responding purchasers reported that
they had participated in bidding events and provided data on 29 bidding events, whose winning bids
accounted for 11.4 percent of apparent U.S. consumption in interim 2009.'%* The country with the lowest
bidder was the country with the winning bid in 20 of the 23 bidding events for which such data were
reported.*®

Thirteen domestic producers, 8 importers of PRCBs from Indonesia, 10 importers of PRCBs from
Taiwan, and 18 importers of PRCBs from Vietnam provided usable quarterly net U.S. f.0.b. selling price
data for sales of the requested products, although not all firms reported pricing for all products for all
quarters.’® Pricing data reported by these firms accounted for approximately 69.7 percent of the domestic
industry’s U.S. shipments of PRCBs, 19.5 percent of PRCBs imported from Indonesia, 32.2 percent of
PRCBs imported from Taiwan, and 58.7 percent of PRCBs imported from Vietnam during the period of
investigation, by quantity.’®” These data indicate that subject imports undersold the domestic like product
in 150 quarterly comparisons and oversold the domestic like product in 107 quarterly comparisons.*®® 1%

163 See CRat 11-21-22, 27-33; PR at 11-15, 20-26; CR/PR at Tables 11-9-10, 12-14.
4 CRat V-5; PR at V-3.

185 Memorandum INV-HH-037 (Apr. 14, 2010), at V-5; PR at VV-3-4. Most bids were won by domestic
producers, though five bids were won, at least partly, by subject imports. 1d.

166 CR at V-10; PR at V-5.
167 See CR at V-10-11; PR at V-5.

18 CR/PR at Table VV-11. We rely on pricing data reported on a per-pound basis to control for the wide range of
sizes, and hence weights, encompassed by each pricing product definition. CR at V-11-12; PR at V-5-6. PRCB
prices vary with bag weight given that raw material costs represented 70.7 percent of the total cost of producing
PRCBs in 2008. CR at V-1; PR at VV-1. The probative value of average unit value data is questionable, given
evidence that PRCBs range in price from 1 cent to 27 cents per bag, and reportedly up to 65 cents per bag,
depending on their weight and other physical attributes. See CR/PR at Appendix D; Preliminary Views at 21 n.144;
see also CR at V-11-12; PR at V-5-6. We therefore do not rely on such data in our pricing analysis.

169 Chairman Aranoff concurs with the majority for purposes of her no present injury determination that no price
depression is evident based on the record information. She also agrees that price comparisons were mixed
throughout the period for those products comprising the majority of the price data collected, due to differences in
product mix, different volumes of sales, and differences in the levels of trade at which prices were reported. While
she recognizes the price sensitive nature of the PRCB market and that the industry faced a cost-price squeeze toward
the end of the period of investigation, she is unable to conclude on this record that subject import prices suppressed
price increases that otherwise would have occurred and thus contributed to price suppression during this timeframe.

Chairman Aranoff notes that, during the period of investigation subject imports gained market share largely
at the expense of non-subject imports from China, Malaysia and Thailand, which recently became subject to
antidumping duty orders. She finds that the substitution in the market between previously low-priced PRCBs from
non-subject countries and PRCBs from the subject countries likely limited the degree to which subject import prices
affected prices for the domestic like product during this period. She concurs with the majority, however, that subject
foreign producers have the ability and incentive to send a significantly greater volume of PRCBs to the United States
in the imminent future. In light of the price sensitive nature of the PRCB market, importers are likely to price
subject product aggressively in order to gain sales. Since the U.S. market has had five years to adjust to the
antidumping duty orders on imports from China, Malaysia and Thailand, reducing the likelihood of further
displacement of non-subject imports by subject imports, she finds that the rising volume of subject imports is more
likely in the imminent future to take sales directly from domestic producers than was the case during the period of

27



Subject imports generally oversold the domestic like product with respect to products 2-5, with
subject import shipments of these products overselling the domestic like product in 92 quarterly
comparisons and underselling the domestic like product in 38 quarterly comparisons.’™ Products 2-4 are
“T-shirt style” PRCBSs, accounting for 97.0 percent of reported domestic like product sales, by weight,
while product 5 is a “die cut handle style” PRCB, accounting for 0.8 percent of reported domestic like
product sales, by weight.*”* Product 3 alone accounted for 86.0 percent of reported domestic like product
sales, by weight, and the pattern of over- and underselling was more mixed with respect to this product,
with subject imports overselling the domestic like product in 24 quarterly comparisons and underselling
the domestic like product in 20 quarterly comparisons with respect to this product.*”

We observe that the prevalence of subject import overselling with respect to products 2-5 is
likely, at least in part, a function of the much lower volume of reported subject import sales relative to
reported domestic like product sales for these products.’”™ The record indicates that, in general, higher
volume sales tend to be sold at a lower average unit price. Nine of 12 producers and 10 of 29 importers
reportedly offered their customers volume discounts of some kind,*”* and the lower unit fixed costs made
possible by large production runs would permit domestic producers to make higher volume sales at a
lower average unit price with no effect on operating income margins.’” Thus, the relatively higher
volume of reported domestic like product sales of product 2-5 would tend to reduce the average unit price
of domestic like product sales relative to the average unit price of subject import sales of these products.
For this reason, we place reduced weight on these data with respect to products 2-5.

We have also considered the higher volume import pricing data provided by large retailers that
directly imported PRCBs from Indonesia, Taiwan, and Vietnam for their own use. They reported
delivered purchase prices for their direct imports of products 2, 3 and 5, and these data indicate that
subject import delivered prices were lower than domestic producers’ prices in 49 quarterly comparisons

investigation. She therefore concludes that subject imports are likely to enter at prices that will have a significant
depressing or suppressing effect on domestic prices, and are likely to increase demand for further imports, in the
imminent future.

10 CR/PR at Table V-11.
11 See CR/PR at Tables V-2-9.
172 CR/PR at Table V-4.

7% See CR/PR at Tables V-3-6. For product 2, the average quarterly volume of reported sales was 14.3 million
pounds with respect to the domestic like product, but only 55,000 pounds with respect to subject imports from
Indonesia, 1.3 million pounds with respect to subject imports from Taiwan, and 690,000 pounds with respect to
subject imports from Vietnam. See CR/PR at Table V-3. For product 3, the average quarterly volume of reported
sales was 137.2 million pounds with respect to the domestic like product, but only 585,000 pounds with respect to
subject imports from Indonesia, 1.6 million pounds with respect to subject imports from Taiwan, and 3.9 million
pounds with respect to subject imports from Vietham. See CR/PR at Table V-4. For product 4, the average
quarterly volume of reported sales was 3.2 million pounds with respect to the domestic like product, but only 19,500
pounds with respect to subject imports from Indonesia, 19,000 pounds with respect to subject imports from Taiwan,
and 460,000 pounds with respect to subject imports from Vietnam. See CR/PR at Table V-5. For product 5, the
average quarterly volume of reported sales was 1.2 million pounds with respect to the domestic like product, but
only 17,000 pounds with respect to subject imports from Indonesia and 210,000 pounds with respect to subject
imports from Vietnam, with no reported sales of subject imports from Taiwan. See CR/PR at Table V-6.

174 CR at V-4-5; PR at VV-3; Domestic Producers’ Questionnaire Responses of ***, ## sk ok sdokk sk Hokok
*hx xxxk and ***, at question 1V-4; Respondents’ Responses to Commissioner Questions, at Q-15 (“Large volume
purchasers often receive a lower average price than purchasers of smaller volumes.”).

%5 See Hearing Tr. at 25-26 (Bazbaz), 35-37 (Daniels); see also id. at 49 (Dorn) (testifying that domestic PRCB
production facilities must operate around the clock to reduce unit fixed costs to an economical level); Petitioners’
Prehearing Br. at 31.
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and higher than domestic producers’ prices in 11 quarterly comparisons.*”® Although delivered subject
direct import prices are at a different level of trade than domestic producers’ prices, we nevertheless find
that these data have some relevance to our analysis. Subject direct import delivered prices are overstated
relative to domestic producers’ prices, if anything, because subject direct import delivered prices include
transportation costs from the port to the purchaser’s facility, whereas domestic producers’ prices are
reported f.0.b. the factory gate, excluding transportation costs to the purchaser.'”” Moreover, direct
import pricing data cover a substantial proportion of subject imports, having been reported by purchasers
accounting for 76.8 percent of subject imports from Indonesia, 48.0 percent of imports from Taiwan, and
22.8 percent of imports from Vietnam, by quantity.'® Direct import pricing data also cover a much larger
proportion of subject imports of product 3 from Indonesia and Taiwan than import sales pricing data, by
weight, making these data more comparable to domestic like product sales pricing data in terms of sales
volume and potential volume discounts.*™

Subject imports generally undersold the domestic like product with respect to products 1 and 6-8,
with subject import shipments of these products underselling the domestic like product in 112 quarterly
comparisons and overselling the domestic like product in 13 quarterly comparisons.’® Apart from
product 1, which is a “T-shirt sack” style PRCB, these products consist of lower-volume and higher-value
PRCBs, and together accounted for only 2.3 percent of reported domestic like product sales, by weight.*®*

Purchasers confirmed three of petitioners’ *** lost sales allegations, amounting to lost sales of
$*** and one of petitioners’ *** lost revenue allegations, amounting to lost revenue of $***.2% We note,
however, that many purchasers disagreed with petitioners’ lost sales and revenue allegations not because
the allegations were untrue, but because the purchasers lacked the documentation necessary to confirm

176 Compare CR/PR at Tables V-3-4, 6 with Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Tables E-1-3.
With respect to product 2, delivered subject direct import prices were lower than domestic producers’ prices in 10
quarterly comparisons and higher than domestic producers’ prices in one quarterly comparison. Compare CR/PR at
Table V-3 with Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table E-1. With respect to product 3, subject
direct import prices were lower than domestic producers’ prices in 28 quarterly comparisons and higher than
domestic producers’ prices in two quarterly comparisons. Compare CR/PR at Table V-4 with EDIS Document No.
423799 (correcting the subject direct import pricing data for product 3 contained in Memorandum INV-HH-037
(Apr. 14, 2010), at Table E-2); PR at Table E-2. With respect to product 5, subject direct import prices were lower
than domestic producers’ prices in 14 quarterly comparisons and higher than domestic producers’ prices in eight
quarterly comparisons. Compare CR/PR at Table V-6 with Memorandum INV-HH-037 (Apr. 14, 2010)/PR at
Table E-3.

17 CR at V-9; PR at V-4. Contrary to respondents’ argument, the domestic producers’ reported prices, similar to
reported direct import prices, do not include a distributor mark-up. See Respondents’ Responses to Commissioner
Questions, at Q-15. Domestic producers and distributors are separate and distinct channels of distribution at
different levels of trade. See CR at I-19, II-1; PR at I-15, II-1.

1% CRat V-11n. 18; PR at V-5 n.18. By comparison, pricing data cover 19.5 percent of subject imports from
Indonesia, 32.2 percent of imports from Taiwan, and 58.7 percent of imports from Vietham. CR at VV-11; PR at V-5.

9 Compare CR/PR at Table V-4 (covering Indonesian subject import shipments of 8.8 million pounds and
Taiwan subject import shipments of 24.1 million pounds) with Memorandum INV-HH-037 (Apr. 14, 2010)/PR at
Table E-2 (covering Indonesian subject import shipments of 59.7 million pounds and Taiwan subject import
shipments of 40.7 million pounds). Delivered prices for product 3 imported directly from Indonesia were lower than
domestic producers’ prices in seven of seven quarterly comparisons, and delivered prices for product 3 imported
directly from Taiwan were lower than domestic producers’ prices in nine of ten quarterly comparisons.
Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table E-2.

1% CR/PR at Table V-11.
181 See CR/PR at Tables V-2-9.

182 CR at V-34; PR at V-16; CR/PR at Table V-12.
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whether the allegations were true.’® In addition, two purchasers that denied petitioners’ lost sales
allegations, ***, nevertheless reported that they switched from the domestic like product to subject
imports during the period examined at least partly due to price, and one, ***, reported that domestic
producers reduced their prices in order to compete with subject imports.*®*

Based on both the significant increase in subject import market share in the price-sensitive PRCB
market over the period examined and direct import pricing data, we find some evidence that subject
import prices were lower than domestic producers’ prices during the period.*®

We find no evidence that subject imports depressed the domestic producers’ prices during the
period examined. Although domestic producers’ prices were generally lower at the end of the period
examined as compared to the beginning of the period,*®® domestic producers’ prices followed the trend of
polyethylene resin prices,*® as would be expected given the reported prevalence of sales agreements that
adjust PRCB prices to account for changes in the cost of raw materials.*®

We do find some evidence, however, that subject imports suppressed domestic producers’ prices
over the period examined. In 2008, the domestic industry experienced the early stages of a cost-price
squeeze, as it was unable to increase the unit value of its net sales sufficiently to cover the increased unit
cost of raw materials.'®® This resulted in a 2.9 percentage point increase in the domestic industry’s ratio
of cost of goods sold to net sales and a corresponding 2.9 percentage point decline in the domestic
industry’s ratio of gross profits to net sales.'*

We find that the domestic industry’s inability to pass its higher raw material prices along to
customers through higher prices was due in part to low-priced subject import competition. As noted
above, there is a high degree of substitutability between subject imports and the domestic like product,
and price is an important factor in purchasing decisions. Because domestic producers must operate their

183 See CR at 38-44. Purchasers that denied petitioners’ lost sales or revenue allegations based on their inability
to ascertain the accuracy of the allegations, due to the absence of documentation, include ***.

184 %> conceded that it purchases imported PRCBs from ***, one of the largest importers of subject PRCBs, and
that “price is a factor” in its purchasing decisions. CR at V-40; PR at VV-17. *** reported in the preliminary phase of
the investigations that it had shifted purchases from U.S. producers to subject imports since January 1, 2006, and that
price was one of several considerations. CR at V-43; PR at VV-18. Also in the preliminary phase of the
investigations, *** reported that U.S. producers reduced their prices in order to compete with the prices of subject
imports, while opining that domestic producers may have reduced their prices for reasons other than subject imports.
CR at V-43-44; PR at V-19.

8 Commissioner Lane finds, based on the significant increase in subject import market share and all pricing data
contained in the record of these final phase investigations, that there is evidence of significant underselling by the
subject imports during the period of investigation. As noted above, the staff report indicates that there is a
predominance of overselling with respect to pricing products 2-5. She finds the direct import data to be more
reflective of pricing levels in the general market, particularly with respect to pricing product 3, regarding which the
vast majority of domestic like product sales occurred. As explained above, the higher volume sales tend to be made
at discounted prices, which is substantiated by the direct import data for that product. Compare Memorandum INV-
HH-037 (Apr. 14, 2010)/PR at Table E-2 with CR/PR at Table V-4.

18 See CR/PR at Tables C-2-9. Domestic producers’ prices per pound were lower in the third quarter of 2009
than in the first quarter of 2006 with respect to products 2-6 and 8, but higher in the third quarter of 2009 than in the
first quarter of 2006 with respect to products 1 and 7. See id. at Table V-10.

%7 CR at V-32; PR at V-14.

%8 CRat V-1; PR at V-1; see also Hearing Tr. at 41 (Rizzo) (“The prices that Hilex and other U.S. producers
charge are grounded in reality. They move up and down with the changes in the price of polyethylene resin.”)

8 CRat VI-1; PR at VI-1; CR/PR at Table VI-1.

1% CRat VI-1; PR at VI-1; CR/PR at Table VI-1. We recognize that the filing of the petitions on March 31,
2009 may have had some effect on subject import market share volume and market share. Nevertheless, we do not
exercise our discretion to discount post-petition information for the reasons addressed above.
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PRCB production facilities continuously to reduce unit fixed costs to an economical level, domestic
producers facing low-priced subject import competition for higher-volume customers, known as their
“baseload” business, can either meet the competition by lowering their prices or lose the customers and
suffer a lower rate of capacity utilization and higher unit costs. The record contains some evidence that
subject import prices were generally lower than domestic producers’ prices, and subject imports could not
have increased their share of the U.S. market so significantly between 2006 and 2008 without extremely
competitive pricing. We therefore conclude that low-priced subject imports played some role in the
domestic industry’s cost-price squeeze in 2008.

Interim period data provide further support for our finding that subject imports suppressed the
domestic producers’ prices to some degree in 2008. In interim 2009, subject import market share in terms
of quantity was 2.1 percentage points lower than in interim 2008, and domestic industry market share 1.9
percentage points higher.®* As the domestic industry gained market share at the expense of subject
imports, its cost of goods sold declined by more than its net sales value, resulting in higher gross
profits.’®* The domestic industry’s ratio of cost to goods sold to net sales was 86.6 percent in interim
2009, down from 92.2 percent in interim 2008, due largely to a decline in raw material costs.*® The
domestic industry’s cost-price squeeze in 2008, when subject import market share peaked, and the
subsequent reversal of its cost-price squeeze in interim 2009, when the domestic industry captured market
share from subject imports, indicate that subject imports suppressed the domestic producers’ prices to
some extent in 2008.1* These trends also indicate that small changes in raw material costs relative to net
sales value can have a significant impact on the domestic industry’s financial performance, magnifying
the vulnerability of the domestic industry to the effects of subject imports in the imminent future.'*

Based on the evidence during the period examined, we find that subject imports are entering at
prices that are likely to have a significant depressing or suppressing effect on domestic prices, and are
likely to increase demand for further imports, in the imminent future. As subject foreign producers seek
to fill their excess capacity by significantly increasing their exports to the United States, they are likely to
do so by underselling domestic producers, given the high degree of substitutability between subject
imports and the domestic like product, the importance of price to purchasing decisions, and evidence of
low subject import prices during the period examined. As in 2008, domestic producers will likely be
compelled to defend their baseload business by meeting low-priced subject import competition, making it
likely that the cost-price squeeze experienced by the domestic industry that year will recur. This is
particularly so in light of projected flat to declining demand and the volatility of resin prices.

Thus, we conclude that subject foreign producers are likely to engage in significant underselling
as a means of significantly increasing their exports to the U.S. market in the imminent future, creating
further demand for subject imports in the U.S. market and likely depressing and suppressing domestic
prices to a significant degree.

19 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.
192 CRat VI-1; PR at VI-1; CR/PR at Table VI-1.
1% CR/PR at Table VI-1.

1% At the same time, we note, the price of polyethylene resin reached its highest level of the period examined in
August and September of 2008, declined sharply through January 2009, and then increased moderately thereafter to
a level still well below that of August and September 2008. CR at V-1; PR at V-1; CR/PR at Figure V-1.

1% Between 2007 and 2008, the domestic industry’s unit raw material costs increased by 21.0 percent while the
unit value of its net sales increased by only 12.6 percent, contributing to a 26.7 percent decline in the domestic
industry’s gross profits. CR/PR at Table VI-1. In interim 2009, the domestic industry’s unit raw material costs were
37.6 percent lower than in interim 2008, while the unit value of its net sales was only 24.4 percent lower,
contributing to gross profits that were 33.6 percent higher in interim 2009 than in interim 2008. 1d.
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E. Impact of the Subject Imports*®

Based on the record of the final phase of these investigations, we find that the domestic industry’s
performance declined between 2006 and 2008 according to most measures, but improved in interim 2009
relative to interim 2008.

Domestic industry production increased 3.0 percent between 2006 and 2007, from 70.2 billion
bags to 72.3 billion bags, but declined 8.4 percent to 66.3 billion bags in 2008, a level 5.6 percent below
that in 2006."" Domestic industry production was 51.5 billion bags in interim 2009, up from 51.1 billion
bags in interim 2008.® Domestic PRCB capacity was flat in 2006 and 2007, at 83.2 billion bags, but
declined 4.2 percent in 2008 to 79.7 billion bags, a level 4.1 percent below that in 2006.%° This capacity
reduction resulted in large part from the closure of four domestic PRCB production facilities, three by
Hilex and one by Europackaging.?®® The domestic industry’s capacity was 67.4 billion bags in interim
2009, up from 60.9 billion bags in interim 2008.°*

Corresponding to these trends in production and capacity, the domestic industry’s rate of capacity
utilization increased from 84.4 percent in 2006 to 86.9 percent in 2007 before declining to 83.1 percent in
2008, a level lower than that in 2006.%* The domestic industry’s capacity utilization was 76.5 percent in
interim 2009, down from 83.8 percent in interim 2008.2® Given that domestic producers reportedly must
operate their facilities continuously to reduce their unit costs to economical levels, it is particularly
noteworthy that domestic producers were unable to boost their capacity utilization even as they shuttered
four production facilities.”®*

Domestic industry employment declined throughout the period, from 3,495 workers in 2006 to
3,160 workers in 2007 and to 2,971 workers in 2008, for a 15 percent decline over the period.®®

1% We have considered the magnitude of the dumping margins found by Commerce. In its final determinations
of sales at LTFV, Commerce issued weighted-average LTFV margins ranging from 69.64 to 85.17 percent with
respect to subject imports from Indonesia, from 36.54 to 95.81 percent with respect to subject imports from Taiwan,
and from 52.30 to 76.11 percent with respect to subject imports from Vietham. CR/PR at Tables I-2-4;
Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table I-2.

17 CR/PR at Table I11-2.
1% CR/PR at Table I11-2.
1% CR/PR at Tables I11-2, C-1.

20 CR at 111-3 & n.4; PR at 111-3 & n.4. We recognize that Mr. Daniels of Hilex testified at the conference that
his company’s capacity reductions resulted “to some degree” from efforts to consolidate its production facilities after
the acquisition of Sonoco and Vanguard. Conference Tr. at 95 (Daniels).

21 CR/PR at Tables I11-2, C-1.
202 CR/PR at Table 111-2.
203 CR/PR at Table I11-2.

204 See Hearing Tr. at 26 (Bazbaz), 35 (Daniels) (“But even this large reduction in capacity did not enable us to
align our capacity with demand. Our reduction in capacity has been matched by an equivalent drop in our sales and
production due to the surge of imports from subject countries. That left us with as much excess capacity as we had
before we closed the three plants.”); see also Conference Tr. at 20 (Bazbaz), 26-27 (Daniels) (“closing the three
plants. This is a major problem because our facilities, like those of Superbag, are designed to operate
continuously.”)

205 CR/PR at Table I11-6. Hours worked declined from 7,597,000 in 2006 to 7,154,000 in 2007 and to 6,903,000
in 2008. Id. Labor productivity in bags per hour initially increased from 9,242 bags in 2006 to 10,109 bags in 2007,
but declined to 9,601 bags in 2008. 1d.
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Domestic industry employment was 2,874 workers in interim 2009, down from 3,011 workers in interim
2008.2%

The domestic industry’s net sales trended lower with production, increasing 6.1 percent between
2006 and 2007, from 68.7 billion bags to 72.9 billion bags, but declining 7.8 percent in 2008 to 67.2
billion bags, a level 2.2 percent below that of 2006.%" The domestic industry’s net sales were 51.2 billion
bags in interim 2009, up from 49.9 billion bags in interim 2008.%® The domestic industry’s U.S.
shipments of PRCBs followed a similar trend, increasing 4.5 percent between 2006 and 2007, from 66.8
billion bags to 69.8 billion bags, before declining 6.7 percent to 65.1 billion bags in 2008, a level 2.5
percent below that of 2006.2° The domestic industry’s U.S. shipments were 49.8 billion bags in interim
2009, up from 48.3 billion bags in interim 2008.%° The domestic industry’s share of apparent U.S.
consumption, by quantity, increased from 61.4 percent in 2006 to 66.3 percent in 2007, but declined to
64.2 percent in 2008, a level 2.7 percentage points higher than in 2006.2* The domestic industry’s share
of apparent U.S. consumption, by quantity, was 66.8 percent in interim 2009, up from 64.9 percent in
interim 2008.%?

The domestic industry’s financial performance was weak in 2006 and 2007 and deteriorated
sharply in 2008. As domestic producers increased their prices in an effort to recoup higher raw material
costs, their net sales value fluctuated within a narrow band during the period, declining 2.5 percent
between 2006 and 2007, from $996.1 million to $971.2 million, but increasing 3.8 percent to $1.0 billion
in 2008, a level slightly higher than that in 2006.2® The domestic industry’s operating income, however,
was only $4.9 million in 2006, equivalent to 0.5 percent of net sales, and $6.8 million in 2007, equivalent
to 0.7 percent of net sales, and swung to an operating loss of $32.0 million in 2008, equivalent to 3.2
percent of net sales, as the increase in the domestic industry’s unit COGS outstripped the increase in the
unit value of total net sales.?* The domestic industry’s capital expenditures also declined markedly from
$38.8 million in 2006 to $17.6 million in 2007 and to $14.5 million in 2008, a level 62.5 percent lower
than that in 2006.%° Its return on investment, *** percent in 2006 and *** percent in 2007, *** to ***
percent in 2008.2°

In interim 2009, however, the domestic industry’s performance improved relative to interim
2008. Because raw material prices, and hence PRCB prices, were lower in interim 2009 than in interim
2008, the domestic industry’s net sales value was $580.1 million in interim 2009, down from $747.4
million in interim 2008.%" But because domestic producers’ prices declined by less than their raw
material costs, the domestic industry’s operating income was $24.6 million, equivalent to 4.2 percent of

206 CR/PR at Table 111-6. Hours worked were 4,903,000 in interim 2009, down from 5,108,000 in interim 2008.
Labor productivity was 10,508 bags per hour in interim 2009, up from 10,001 bags per hour in interim 2008. Id.

27 CR/PR at Tables VI-1, C-1.

208 CR/PR at Tables VI-1, C-1.

29 CR/PR at Table 111-3, C-1.

20 CR/PR at Table 111-3, C-1.

211 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.

212 Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4.

213 CR/PR at Table VI-1; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-1.

214 CR/PR at Table VI-1; Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-1. The 14.2 percent
increase in SG&A expenses between 2007 and 2008 also contributed to the decline in operating income. CR/PR at
Table VI-1.

215 CR/PR at Table VI-5. R&D expenses also declined from $1.7 million in 2006 and 2007 to $1.2 million in
2008. 1d.

216 CR/PR at Table VI-6.

2" CR/PR at Table VI-1.
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net sales, in interim 2009, up from a loss of $4.6 million, equivalent to 0.6 percent of net sales, in interim
2008.8 The domestic industry’s capital expenditures and R&D expenses were lower in interim 2009, at
$6.0 million and $696,000, respectively, than in interim 2008, at $10.3 million and $1.0 million,
respectively.?

We recognize that the domestic industry performed poorly in 2008, when subject import market
share peaked, although subject import volume declined, and the domestic industry benefitted from
improved financial performance in interim 2009, when subject import market share was down relative to
interim 2008. However, we also note that when the volume and market share of subject imports increased
substantially from 2006 to 2007, the domestic industry’s financial performance remained relatively
unchanged.?® Subject imports had some adverse impact on the domestic industry in that they contributed
to the cost-price squeeze experienced by the industry in 2008, as addressed above. But the record
indicates that factors other than subject imports also adversely impacted the domestic industry’s
performance over the period, which prevents us from finding a sufficient causal nexus between the
subject imports and material injury. Thus, we cannot conclude that subject imports materially injured the
domestic industry over the period examined.?*

First, fluctuations in the price of raw materials, which accounted for 70.7 percent of the domestic
industry’s total cost of goods sold in 2008,% also had a significant impact on the domestic industry’s
performance in 2008 and over the interim periods. In 2008, the average monthly price of resin escalated
to a period high in August 2008, significantly contributing to the cost-price squeeze experienced by the
domestic industry in that year.?® After September 2008, however, the average monthly price of resin fell
sharply through January 2009 and then remained at levels well below that of August 2008, reducing the
domestic industry’s ratio of cost of goods sold to net sales and contributing to the industry’s improved
performance in interim 2009 relative to interim 2008.%

Second, the 6.7 percent decline in apparent U.S. consumption between 2006 and 2008, resulting
from the weakening economy and other factors, has adversely impacted the domestic industry’s

28 CRat VI-1; PR at VI-1; CR/PR at Table VI-1.

219 CR/PR at Table VI-5. Return on investment data are unavailable for the interim period. See CR/PR at Table
VI-6.

220 Commissioner Pinkert acknowledges these trends but does not find them dispositive with respect to causation
or noncausation of present material injury. He notes that the domestic industry performed poorly every year from
2006 to 2008. Because -- as discussed in the text -- factors other than the subject imports adversely affected the
domestic industry’s performance overwhelmingly during that timeframe, he is unable to conclude that the subject

imports caused the poor performance.

221 Commissioner Lane finds that cumulated subject imports did injure the domestic industry during the period of
investigation. As noted above, cumulated subject imports increased by 100.3 percent between 2006 and 2008.
Memorandum INV-HH-037 (Apr. 14, 2010)/PR at Table C-4. Nonsubject import volume declined during the
period. At the same time, man