Certain Lined Paper School Supplies
From China, India, and Indonesia

Investigation Nos. 701-TA-442-443 and 731-TA-1095-1097 (Final)

Publication 3884 September 2006

U.S. International Trade Commission

/ /\ AN

Washington, DC 20436




U.S. International Trade Commission

COMMISSIONERS

Daniel R. Pearson, Chairman
Shara L. Aranoff, Vice Chairman
Jennifer A. Hillman

Stephen Koplan
Deanna Tanner Okun
Charlotte R. Lane

Robert A. Rogowsky
Director of Operations

Staff assigned

Jai Motwane, Investigator
Fred Forstall, Industry Analyst
Nancy Bryan, Economist
Mary Klir, Accountant
Monica Stump, Attorney
Steven Hudgens, Statistician

George Deyman, Supervisory Investigator

Address all communications to
Secretary to the Commission
United States International Trade Commission
Washington, DC 20436



U.S. International Trade Commission

Washington, DC 20436
www.usitc.gov

Certain Lined Paper School Supplies
From China, India, and Indonesia

Investigation Nos. 701-TA-442-443 and 731-TA-1095-1097 (Final)

Publication 3884 September 2006







CONTENTS

DEEIMINGLIONS . . . .ottt e e e e e e e e
Views of the COmMMISSION .. ..ottt e e e e e e e e e
Separate and dissenting views of Chairman Daniel R. Pearson and Commissioners

Jennifer A. Hillmanand DeannaTanner OKUN . .. ... ..ottt e e

Part I INtrodUCHION . . .. oo e e e e e e e e
BackgrouNd . . . ... e
Statutory criteriaand organization of thereport . ........ ... ..
SUMMANY Aalal . . ..ot e
Summary of U.S. market participants . .. ...t e
The nature and extent of subsidiesandsalesSat LTFV . ... ...,
ThesUbJECt ProdUCE . . . ... o e e e e

U.S tariff treatment . ... ..o
Physical characteristiCSand UseS . ... ..ot e e e
M aNUIaCIUN NG PrOCESS . . ot vttt ettt ettt
Channelsof distribution . . .. ... .
Domestic lHKe ProdUCt ISSUES . .. ..ottt e ettt e et et e
Physical characteristics, uses, and interchangeability ............... .. ... ... ......
Manufacturing facilitiesand productionemployees ............ ...,
Customer and producer PErCeEptioNS ... ..ottt e e e
Channelsof distribution . . .. ... .
PrICE o

Part I1: Conditions of competitionintheU.S.market .......... ... ... ... .. ... . ...
U.S. market segments/channels of distribution . .. ........... ... ... .. i L
Supply and demand conNSIderationsS . . . .. ... oot

U S SUPPIY oot
U.S demand .. ...
SUDSHITULE ProTUCES . . . oo e e
Substitutability ISSUBS . . . ..o
Factors affecting purchasing deCiSions . . ... ...ttt e
Comparison of domestic product and subject and nonsubject imports ..................
Other country COMPAISONS . . . .o .ttt et e e e e et et e e e e
ElastiCity @SlimMales . . ... oot
U.S supply lastiCity .. ..o
U.S demand eastiCity .. ...t
SUDSEITULION ElaSHICITY . ... oo

Part I11: U.S. producers’ production, shipments, and employment . .........................
U. S PrOOUCEIS ..ottt e e e e e e e e e e e
U.S. capacity, production, and capacity utilization .............. ... .. i,
U.S. producers’ U.S. shipmentsand export shipments . .. ...........ouiininenaen.n.
U.S. produCers INVENTOMES . . .. oottt e et e e et et e e
U.S. employment, wages, and productivity . ............. . i
U.S. producers importsand purchasesof imports .. ......... ... o i
U.S. producers’ brokered imports . . ... ..ot

Page

=

[ I I A I I T H LN



CONTENT S—Continued

Page

Part 1V: U.S. imports, apparent consumption, and market shares. .......................... V-1
U S MO S . ..ottt e e e e e e e e V-1

U S MO S .ot et e e e e e e e V-2
U.S. producers and other importS . . ... ..ot e e e et e e V-5
Negligibility and cumulation considerations . .............o it V-6
Apparent U.S. consumptionand market shares .......... ... ... . i i i IV-10
Critical CIFCUMSLANCES . . . . o oottt et e e et e e e e e e e e et e e IV-12
Part V: Pricingand related information ............... . i e V-1
Factors affecting PriCES . . . oot i e e e e V-1
Raw material CoSES . . . ...t V-1
Transportation coststotheU.S.market . . ... . V-1

U.S. inland transportation COSES . . . . ..ot o et e e e e V-1
EXCNaNge rates . . . . .o V-2
PriCiNg PraCliCeS . . . .ottt e e e e V-4
Pricing methods . . . . ... oo e V-4
Salestermsand diSCOUNLS . . ... ..ottt e V-4

PricE dala ... o V-5
Pri e rENdS . .. .o V-6

PriCE COMPAIISONS . . .ottt ettt e e e e e V-10

Bid data ... . e V-10
Lost sAleSand |OSt FeVENUES . ... oottt e e V-12
Part VI: Financia condition of U.S. produCers . . . ...ttt VI-1
Background . . .. ... VI-1
OpeErationNS 0N LPP . .. o VI-1
Capital expenditures and research and developmentexpenses. . ..., VI-2
Assetsand return ONiNVESEMENT . . .. ...t e VI-3
Capital and INVESIMENt . . .. .. o e e e VI-4
Part VII: Threat conSiderations . .. ...ttt e et et et et et VII-1
Theindustry iNChina . . ... ... VII-1
Chinese producers' capacity, production, shipments, and inventories .................. VII-2
Theindustry inIndia. . . ... VII-3
Indian producers’ capacity, production, shipments, and inventories. ................... VII-3
Theindustry iNINdONESIA . . . ... .o e e e e e e VII-5
Indonesian producer’ s capacity, production, shipments, and inventories . ............... VII-5
NONSUBJECE COUNTIIES . . . ..ot e e e e e e e e e VI1I-6
U.S. inventories of SUbject iIMports . . ...t VII-7
Product shifting and dumping in third-country markets . .. ........... ... ..., VII-7
U.S. importsafter December 31,2005 ... ... ittt e VI1I-8



CONTENT S—Continued

Page

Appendices
A. Federal Register NOtICES . . ..ottt e e e e A-1
B. Listof hearing Witnesses . ... ..ot e e e e e e e B-1
C. SUMMAY QalA . . . o vttt ettt e e e e e e e C-1
D. Commentsof U.S. producers, importers, and purchasers on domestic like product factors ... D-1
E. Weighted-average delivered purchase prices and quantities of domestic products, imports

sold by importers, and importsdirectly imported ........... ... ... oo E-1
F. Weighted-average prices and quantities of products 1-6, produced and imported by domestic

producers only, and weighted-average prices and quantities of products 1-6 imported by

non-producer importers only, and margins of underselling/(overselling) ............. F-1
G. Income-and-loss data on U.S. producers’ total LPP operations (including imports) and

operationsontheresaleof imported LPP . ... .. ... ... . . i G-1
H. Supplementa financial dataon U.S. producers import transactions on CLPSS in which

they acted as a middleman or otherwise derived afinancia benefit ................. H-1
I.  Alleged effects of subject importson U.S. producers’ existing development and production

efforts, growth, investment, and ability toraisecapital . .......................... -1
J.  January-June 2005 and January-June 2006 data ............. . i e J1

Note.— nformation that would reveal confidential operations of individual concerns may not be published
and therefore has been deleted from this report. Such deletions are indicated by asterisks (***).






UNITED STATESINTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-442-443 and 731-TA-1095-1097 (Final)

CERTAIN LINED PAPER SCHOOL SUPPLIES FROM CHINA, INDIA, AND INDONESIA

DETERMINATIONS

On the basis of the record" developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to sections 705(b) and 735(b) of the Tariff Act of
1930 (19 U.S.C. § 1671d(b) and 1673d(b)) (the Act), that an industry in the United States is materially
injured by reason of imports from India and Indonesia of certain lined paper school supplies that have
been found by the Department of Commerce (Commerce) to be subsidized by the Governments of India
and Indonesia, and by reason of imports from China, India, and Indonesia of certain lined paper school
supplies that have been found by Commerce to be sold in the United States at less than fair value
(LTFV).? The Commission finds that critical circumstances do not exist with respect to subject imports
from China and Indonesia.

BACKGROUND

The Commission instituted these investigations effective September 9, 2005, following receipt of
a petition filed with the Commission and Commerce by MeadWestvaco Corp., Dayton, OH; Norcom,
Inc., Norcross, GA; and Top Flight, Inc., Chattanooga, TN (collectively, the Association of American
School Paper Suppliers). The final phase of the investigations was scheduled by the Commission
following notification of a preliminary determination by Commerce that imports of certain lined paper
school supplies from Indonesia were being subsidized within the meaning of section 703(b) of the Act (19
U.S.C. 8§ 1671b(b)). Notice of the scheduling of the final phase of the Commission’s investigations and
of apublic hearing to be held in connection therewith was given by posting copies of the noticein the
Office of the Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the
notice in the Federal Register of April 7, 2006 (71 FR 17914). On May 30, 2006, the Commission
published notice of arevised schedule and public hearing date (71 FR 30694). The hearing was held in
Washington, DC, on July 25, 2006, and all persons who requested the opportunity were permitted to
appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Chairman Daniel R. Pearson and Commissioners Jennifer A. Hillman and Deanna Tanner Okun dissented,
determining that an industry in the United States is threatened with material injury by reason of subject imports from
China, but is neither materially injured nor threatened with material injury by reason of subject imports from India
and Indonesia.






VIEWSOF THE COMMISSION

Based on the record in these investigations, we determine that an industry in the United Statesis
materially injured by reason of imports of certain lined paper school supplies (“CLPSS’) from Indiaand
Indonesia that have been found by the Department of Commerce (“ Commerce™) to be subsidized and
further determine that an industry in the United Statesis materially injured or threatened by material
injury by reason of imports of CLPSS from Chinga, India, and Indonesia that have been found by
Commerce to be sold in the United States at less than fair value (“LTFV”).* 2

I BACKGROUND

CLPSS are used primarily for taking notes and typically sold as school supplies. CLPSS
encompass three main products: hole-punched filler paper, spiral-bound or wireless notebooks (with or
without pockets and/or dividers), and composition books. Typically, the paper is lined with blue and/or
red ink, wide ruled or college ruled, and whitein color.> The color of notebook and composition book
covers varies from plain to those that display fashion graphics.*

The antidumping and countervailing duty petitions in these investigations were filed on
September 9, 2005. Petitioner is the Association of American School Paper Suppliers (* Petitioner”),
which consists of three entities that convert unlined paper into CLPSS. These entities are MeadWestvaco
Corporation (“MeadWestvaco”); Norcom, Inc. (“Norcom™); and Top Flight, Inc. (“Top Flight”). The
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
International Union (*USW") also is participating in these investigations on behalf of the workers
employed by MeadWestvaco and a non-petitioning U.S. producer, Roaring Spring Blank Book Co.
(“Roaring Spring”). USW supports the petition, but is not a member of the petitioning association.”
Respondents that participated in the hearing and filed briefsinclude: (1) Staples, Inc. (“ Staples’), aU.S.
importer and purchaser of subject merchandise; (2) three Indian exporters and producers, which will be
referred to collectively as “Indian Respondents’;® (3) CPP International, LLP (“CPP”), aformer U.S.
producer of CLPSS and an importer of subject merchandise from Chinaand India, and Firstline Canada

! Vice Chairman Aranoff and Commissioners Koplan and Lane determine that an industry in the United States is
materially injured by reason of CLPSS imported from India and Indonesia that are found to be subsidized and by
reason of CLPSS imported from China, India, and Indonesia that are found to be sold in the United Statesat LTFV.
Vice Chairman Aranoff and Commissioners Koplan and Lane further make a negative critical circumstances finding
with respect to Chinaand Indonesia.

2 Chairman Pearson and Commissioners Hillman and Okun determine that an industry in the United States is
threatened with material injury by reason of CLPSS imported from China. Chairman Pearson and Commissioners
Hillman and Okun further determine that an industry in the United Statesis not materially injured or threatened with
material injury by reason of CLPSS imported from India and Indonesia that are found to be subsidized and by reason
of CLPSS imported from India and Indonesia that are found to be sold in the United Statesat LTFV. See Separate
and Dissenting Views of Chairman Daniel R. Pearson and Commissioners Jennifer A. Hillman and Deanna Tanner
Okun. They join sectionsl, 11, I11, and IV of this opinion.

¥ Memorandum INV-DD-117 (Aug. 15, 2006) (“CR”) at I-13, I1-1; PR at I-10, I1-1.

4CR/PR at I1-1.

® Letter from William Klinefelter to Carlos M. Gutierrez and Marilyn R. Abbott of Sept. 16, 2005.

¢ Indian Respondents include the following foreign producers and exporters of subject merchandise from India:
Aero Exports, Kejriwal Paper Limited, and Navneet Publications (India) Ltd.
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Inc. (“Firstling”);” (4) Target Corporation (“Target”), an importer *** of subject merchandise; (5) PT.
Pabrik Kertas Tjiwi Kimia, Tbk., a producer of subject merchandise from Indonesia, which will be
referred to as * Indonesian Respondent”; (6) Walgreen Co. (“Walgreens’), an importer *** of subject
merchandise; and (7) NuCarta, LLC (“NuCarta’), an importer of subject merchandise.®

1. DOMESTIC LIKE PRODUCT
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Act”), defines the relevant domestic industry as the “ producers as a [w]hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”*® In turn, the Act defines “domestic like
product” as “aproduct which islike, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation . . . ."*

The decision regarding the appropriate domestic like product(s) in an investigation is afactual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses’ on a case-by-case basis.** No single factor is dispositive, and the Commission
may consider other factorsit deems relevant based on the facts of a particular investigation.* The
Commission looks for clear dividing lines among possible like products and disregards minor variations.**
Although the Commission must accept the determination of Commerce as to the scope of the imported

" CPP was a domestic producer for part of the period of investigation under the company’ s former name, Carolina
Pad & Paper. It ceased production and closed its North Carolinafacility in September 2003 and began exclusively
importing subject merchandise from Chinaand India. Prelim. Tr. at 173-74 (Presley).

& We note that representatives of Watanabe Paper Products Co., Ltd. (“Watanabe”), a producer of subject
merchandise from China, and American Scholar, a domestic producer and importer of subject merchandise, appeared
and testified at the Commission’s hearing. Watanabe includes***. CR at VII-2n.13, PR at VII-2 n.13.

919 U.S.C. § 1677(4)(A) (2000).
119 U.S.C. § 1677(4)(A).
19 U.SC. § 1677(10).

2 See, e.q., NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’| Trade 1998); Nippon Stee!
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’|
Trade 1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘ must be made on the
particular record at issue’ and the ‘ unique facts of each case’”). The Commission generally considers a number of
factorsincluding: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution;

(4) customer and producer perceptions of the products; (5) common manufacturing facilities, production processes
and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’'| Trade 1996).

13 See, e.q., S. Rep. No. 96-249 at 90-91 (1979).

4 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49. Seealso S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “ such a narrow fashion as to
permit minor differencesin physical characteristics or usesto lead to the conclusion that the product and article are
not ‘like’ each other, nor should the definition of ‘like product’ be interpreted in such afashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).
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merchandise allegedly sold at LTFV, the Commission determines what domestic product is like the
imported articles Commerce has identified.™

B. Product Description

Commerce'sfina determinations define the imported merchandise within the scope of these
investigations as:

certain lined paper products, typically school supplies (for purposes of this scope
definition, the actual use of labeling these products as school supplies or non-school
suppliesis not a defining characteristic) composed of or including paper that incorporates
straight horizontal and/or vertical lines on ten or more paper sheets (there shall be no
minimum page requirement for looseleaf paper) including but not limited to such
products as single- and multi-subject notebooks, composition books, wireless notebooks,
looseleaf or glued filler paper, graph paper, and laboratory notebooks, and with the
smaller dimension of the paper measuring 6 inchesto 15 inches (inclusive) and the larger
dimension of the paper measuring 8-3/4 inches to 15 inches (inclusive). Page dimensions
are measured size (not advertised, stated, or “tear-out” size), and are measured as they
appear in the product (i.e., stitched and folded pages in a notebook are measured by the
size of the page as it appears in the notebook page, not the size of the unfolded paper).
However, for measurement purposes, pages with tapered or rounded edges shall be
measured at their longest and widest points. Subject lined paper products may be loose,
packaged or bound using any binding method (other than case bound through the
inclusion of binders board, a spine strip, and cover wrap). Subject merchandise may or
may not contain any combination of afront cover, arear cover, and/or backing of any
composition, regardless of the inclusion of images or graphics on the cover, backing, or
paper. Subject merchandise iswithin the scope of this petition whether or not the lined
paper and/or cover are hole punched, drilled, perforated, and/or reinforced. Subject
merchandise may contain accessory or informational items including but not limited to
pockets, tabs, dividers, closure devices, index cards, stencils, protractors, writing
implements, reference materials such as mathematical tables, or printed items such as
sticker sheets or miniature calendars, if such items are physically incorporated, included
with, or attached to the product, cover and/or backing thereto.

The scope of the investigations contains alengthy list of excluded products, such as writing pads
which include legal pads (unless the pads have afront cover, or are hole punched or contain drilled filler
paper), three-ring binders (provided they do not include subject paper), and stenographic pads aswell asa
number of products produced by MeadWestvaco bearing a trademark. Commerce stated that merchandise
subject to the final phase of these investigations are typically imported under statistical reporting numbers
4810.22.5044, 4811.90.9090,*¢ 4820.10.2010, 4820.10.2020, 4820.10.2050, and 4820.10.4000 of the

1 Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations where Commerce found five
classes or kinds).

%8 Prior to July 1, 2005, items imported under this HTSUS statistical reporting number entered the United States
under HTSUS statistical reporting number 4811.90.9000. Effective July 1, 2005, statistical breakouts were
implemented for certain tissue papers (4811.90.9010) and “other” paper (4811.90.9090). CR at 1-10 n.14, PR at |-8
n.13.




Harmonized Tariff Schedule of the United States (“HTSUS"). Commerce indicated that “[t]he tariff
classifications are provided for convenience and customs purposes, however, the written description of
the scope of the investigation[s] is dispositive.”’

In the preliminary phase of these investigations, Petitioner advocated a domestic like product
definition coextensive with the scope. Respondents advocated expanding the domestic like product to
include other lined paper products, or in the alternative, al lined paper products. One respondent,
Continental Accessory Corporation, an importer of subject merchandise, argued that the Commission
should find that fashion notebooks congtitute a separate domestic like product.®* The Commission’s
preliminary phase questionnaires requested data for CLPSS as well as “ other lined paper products,”
defined as “any lined paper or lined paper product with dimensions between 5 [inches] x 7 [inches] and x
15 [inches] x 15 [inches] which are not included in the scope definition.”*® The Commission found that
the physical characteristics, end uses, interchangeability, customer and producer perceptions, and
common manufacturing processes, equipment, and employees were factors that weighed in favor of
including other lined paper products in the same domestic like product. Moreover, the Commission found
that many of the differences between other lined paper products and CLPSS, such as producer
perceptions, price and practical interchangeability, also exist among the products contained within
CLPSS. For these reasons, the Commission defined the domestic like product as lined paper products
(“LPP"), which included CLPSS and other lined paper products with dimensions including and between 5
inches x 7 inches and 15 inches x 15 inches.®® The Commission expressly indicated that it would further
examine the extent to which it should define the domestic like product more or less broadly in any fina
phase of these investigations.*

In these final phase investigations, no party argues that the Commission should limit the domestic
like product to be coextensive with Commerce's scope of the investigations. Thus, the domestic like

17 See, e.q., Notice of Final Determination of Sales at | essthan Fair Value, and Negative Determination of
Critical Circumstances. Certain Lined Paper Products from India, 71 Fed. Reg. 45,012, 45,014-15 (Dep’'t Commerce
Aug. 8, 2006); Notice of Final Affirmative Countervailing Duty Determination, and Final Negative Critical
Circumstances Determination: Certain Lined Paper Products from India, 71 Fed. Reg. 45,034, 45,035-36 (Dep’t
Commerce Aug. 8, 2006). We note that Commerce has added three HTSUS statistical reporting numbersto its
description of the scope of the investigations during the final phase of its proceedings: 4820.10.2010, 4820.10.2020,
and 4820.10.4000. Compareid. with e.,0., Preliminary Determination of Sales at LTFV, Affirmative Critical
Circumstances, |n Part, and Postponement of Final Determination: Certain Lined Paper Products from the Peopl€’s
Republic of China, 71 Fed. Reg. 19,695, 19,698 (Dep’t Commerce Apr. 17, 2006).

18 Continental Accessory Corporation defined fashion notebooks as “notebooks that are produced using amanual,
labor intensive process, and that incorporate certain design elements not found in typical lined paper products, such as
custom color-coded metal or plastic wire binding, and higher quality cover material that often includes additional
embellishments such as glitter or three dimension [sic] or holographic material.” Certain Lined Paper School
Supplies from China, India, and Indonesia, Inv. Nos. 701-TA-442-443 and 731-TA-1095-1097 (Preliminary),
USITC Pub. 3811 (Oct. 2005) at 11 (“Preliminary Determination”).

1 preliminary Determination, USITC 3811 at 8 n.24.

% The Commission also did not find a clear dividing line between fashion notebooks and CLPSS. The
Commission first found that MeadWestvaco's “ Brights™ line of spiral-bound notebooks were the products most
similar to imported fashion notebooks, as it was claimed that no U.S. producer could produce fashion notebooks. It
then found that fashion notebooks and L PP were highly interchangeable, were sold primarily to retailers, and were
perceived as products for taking notes. The Commission stated that the record did not contain specific information
indicating that domestically produced fashion notebooks and other notebooks within L PP were produced on different
manufacturing equipment or through different manufacturing processes or were priced differently. Therefore,
although the record was limited, the Commission did not find that fashion notebooks were a separate domestic like
product from LPP. Preliminary Determination, USITC Pub. 3811 at 11-12.

2 preliminary Determination, USITC Pub. 3811 at 8-11 .
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product issue at hand isto what extent the Commission should expand the domestic like product beyond
the scope to include any other lined paper products. In the final phase of these investigations, the
Commission collected data on CLPSS, other lined paper products, and a third category of product,
outsized lined paper products, defined as “any lined paper or lined paper products with the smaller
dimension measuring less than 5 inches or larger than 15 inches, or with the larger dimension measuring
less than 7 inches or greater than 15 inches.?

C. Analysis

Petitioner and Target request that the Commission not depart from the domestic like product
definition used in the preliminary phase, which includes notebooks, composition books, and filler paper
aswell as note pads and legal pads.? Indonesian Respondent and Staples advocate that the Commission
should expand the domestic like product definition to include all lined paper products regardless of
dimension, encompassing L PP and outsized lined paper products, but they also do not oppose the
definition found in the preliminary phase of these investigations.*

We define the domestic like product as all lined paper products, which encompasses L PP and
outsized lined paper products. This definition of the domestic like product includes all lined paper
products of any dimension.”®> Aswe explain below, although there are some differences between LPP
and outsized lined paper products, we believe there is no clear dividing line between these products.

Physical Characteristics and Uses. The physical characteristics of LPP and outsized lined paper
products are similar in that they contain paper lined with blue and/or red ink and that is bound or loose-
leaf and/or hole punched. Of the nine responding domestic producers, *** non-petitioning domestic
producers indicated that the physical characteristics of LPP and outsized lined paper products are
similar.® Moreover, Petitioner concedes that L PP and outsized lined paper products are “broadly similar”
in that they both contain paper.?’ Size was the physical difference most commonly cited by responding
firms between LPP and outsized lined paper products.® By definition, none of the products contained

2CRat1-19t01-20, PR at I-13 to 1-14.

% Petitioner’s Prehearing Brief at 5; Petitioner’s Final Comments at 9 n.19; Target’s Posthearing Brief at Exh. 1-
16. We note that Petitioner expressly states that it “does not need to contest the Commission’s domestic like product
determination as defined in the preliminary opinion.” Petitioner’s Final Comments at 9.

2 Staples' Prehearing Brief at 9; Tr. at 256 (Cameron); Staples’ Posthearing Brief at Exh. 1-1; Tr. at 257 (Shor)
(stating “we did argue for the inclusion of the outsized lined paper products not because it really matters — the
numbers are so small, it doesn’'t change any of the trends, but as a matter of principle, we couldn’t see any basis
under the factors that the Commission traditionally analyzes for distinguishing those products”).

% For example, this definition would encompass all notebooks and composition books of any dimension.
% CR/PR at App. D-3to D-4.
% Petitioner’ s Answers to Commissioner Questions at 65.

% CR/PR at App. D-3 to D-8; see Petitioner’ s Answers to Commissioner Questions at 64-65; see Target's
Posthearing Brief at Exh. 1-16. Petitioner argues that the Commission “routinely” defines like products in terms of
size. Petitioner’'s Answers to Commissioner Questions at 64-65. Petitioner cites three steel pipe investigations to
support this argument. 1d. (citing Seamless Carbon and Alloy Steel Standard, Line, and Pressure Pipe from the
Czech Republic, Japan, Mexico, Romania, and South Africa, Inv. Nos. 731-TA-846 to 850 (Preliminary), USITC
Pub. 3221 (Aug. 1999) at 7-8 (basing determination on size of large and small diameter pipe, but acknowledging that
the Commission generally has not drawn lines based on size); Certain Circular Welded, Non-Alloy Steel Pipes and
Tubes from Brazil, the Republic of Korea, Mexico, Romania, Taiwan, and Venezuela, Inv. Nos. 731-TA-532-537
(Final), USITC Pub. 2564 (Oct. 1992) at 10-15 & n.34, 51 (indicating that size was considered, but other factors
such as manufacturing processes and equipment, channels of distribution, use, interchangeability, and producer and

(continued...)




within outsized lined paper products is the same size as products contained within LPP.* Thereis,
however, arange of product sizes both within LPP and outsized lined paper products.®*® For instance,
filler paper and notebooks can have similar or the same size dimensions, while composition books and
legal pads differ in size dimensions from each other and from notebooks and filler paper.* AsIndonesian
Respondent, Staples, and Target acknowledge, L PP and outsized lined paper products can include a
variety of binding methods, page counts, paper weight, and other features added to the products, such as
backs, pockets, tabs, or dividers aswell as the absence or presence of afront and rear cover.®® These
characteristics, including size dimensions, vary between and among products within L PP and outsized
lined paper.*

Generally speaking, the end use of LPP and outsized lined paper products is functionally the
same: for note-taking and for other similar types of writing.®* All four parties, including Petitioner, agree
that L PP and outsized lined paper products are used for writing.> LPP and outsized lined paper products
are used for writing purposes in a variety of contexts, including in schools, businesses, and the home.®

% (...continued)
customer perceptions were the basis of the like product determinations); Certain Line Pipes and Tubes from Canada,
Inv. No. 731-TA-375 (Preliminary), USITC Pub. 1965 (Mar. 1987) at 6-7 & n.13 (indicating that the record did not
suggest any differences in the characteristics and uses of line pipe when the diameter was greater or lesser than the
size to which respondent sought to narrow the scope of the investigation)). While relevant, size a one does not
determine a domestic like product. Each domestic like product determination made by the Commission is sui
generis. See Committee for Fair Beam Importsv. United States, 27 CIT __,  , slipop. 03-73 a 20 (Ct. Int’|
Trade June 27, 2003), aff’d without opinion, 95 Fed. Appx. 347 (Fed. Cir. 2004). The Commission “generally has
not drawn lines based on size, and has looked for other points of distinction” before defining the domestic like
product. Seamless Carbon and Alloy Steel Standard, Line, and Pressure Pipe from Japan and South Africa, Inv.
Nos. 731-TA-847 and 850 (Final), USITC Pub. 3311, at 7-9 (Aug. 1999) (finding that, unlike the preliminary
determination noted above, in addition to a size difference, other important differences between large diameter and
small diameter pipe exist, including end use, interchangeability, price, customer and producer perceptions, and
manufacturing facilities and equipment). See also Heavy Forged Handtools from the People's Republic of China,
Inv. N0.731-TA-457 (Final), USITC Pub. 2357, at 7-8 (Feb. 1991) (citing Sweaters Wholly or in Chief Weight of
Manmade Fibers from Hong Kong, the Republic of Korea and Taiwan, Invs. Nos. 731-TA-488-450 (Preliminary),
USITC Pub. 2334, at 4-5 (Nov. 1989)); Melamine from Japan, Inv. No. AA-1921-162 (Review), USITC Pub. 3209,
at 5 (July 1999) (finding that the product most similar to melamine crystal of a particle size of lessthan 10 micronsis
al melaminein crystal form); Color Picture Tubes from Canada, Japan, the Republic of Korea, and Singapore, Inv.
Nos. 731-TA-367-370 (Final), USITC Pub. 2046 (Dec. 1987) (concluding that al color picture tubes are one like
product regardless of size).

2 See CRat 1-19to 1-20, PR at 1-13 to I-14.

% See CR at I-7 to 1-9 (describing products included and excluded from the scope of the investigation), 1-19
(detailing the dimensions for CLPSS, other lined paper products, and outsized lined paper products), PR at -5 to 1-8,
[-13.

% CR at V-6 to V-7 (listing the pricing products for which data were collected), PR at V-5.

2 See CR at 1-13, PR at 1-11 (indicating that CLPSS may contain covers, backing materials, dividers, and/or inner
liners); see also Target’s Posthearing Brief at Exh. 1-17; Staples' Posthearing Brief at Exh. 1-2; Indonesian
Respondent’ s Prehearing Brief at 4.

®¥CRatl-7t01-9,1-13,1-15t01-17,1-20 to I1-21, PR at I-5 to -8, 1-10 to 1-15, CR/PR at App. D-5 to D-6.
¥ SeeCRat 1-13, 1-21, PR at 1-10, 1-14.

% Petitioner’ s Answers to Commissioner Questions at 66; see Target’s Prehearing Brief at App. A-3; see Staples
Posthearing Brief at Exh. 1-2; see Indonesian Respondent’ s Prehearing Brief at 4.

% See CR at D-9to D-14, PR at App. D-8 to D-13; Target’s Prehearing Brief at A-2.
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Moreover, Petitioner acknowledges that L PP and outsized lined paper products are used in schools and
business settings.*’

Interchangeability. In general, CLPSS, other lined paper products and outsized lined paper
products are interchangeabl e in the sense that they are all used for the same general application: note-
taking. The mgjority of U.S. producers, importers, and purchasers indicated that L PP and outsized lined
paper products are used interchangeably.® Asindicated above, LPP and outsized lined paper products are
used in avariety of contexts, including in schools, businesses, and the home.* Interchangeability is
limited somewhat by the various mix of products and product features contained within LPP and outsized
lined paper products. Several questionnaire respondents as well as Indonesian Respondent and Petitioner
specifically indicated that size limited the absol ute interchangeability of LPP and outsized lined paper
products.”® Size dimensions also limit absolute interchangeability among products contained within LPP
and within outsized lined paper products.

Channels of Distribution. LPP and outsized lined paper products are sold through the same
channels of distribution, namely to retailers, such as office supply stores, massretalers, dollar stores,
grocery stores, and drug stores, and then generally to consumers.** The second-largest channel through
which LPP and outsized lined paper products are sold is to distributors.*? Three non-petitioning U.S.
producers concurred that the channels of distribution for these products were similar, while***, a
petitioning firm, agreed that there was some overlap.®® *** reported in its questionnaire response that
L PP and outsized paper products are sold throughout the year by these retailers either in the same aisle or
section of their stores.** The record also indicates that 14 of 27 responding purchasers reported that they
purchase CLPSS as part of the same bid or contract as other lined paper products and outsized lined paper
products.* *** reported that outsized lined paper products may be stocked during the back-to-school
(“BTS") season during which sales of LPP are concentrated.*® In sum, the evidence relevant to this factor
of the traditional like product criteria suggests that the LPP and outsized lined paper products share
common channels of distribution.

Common Manufacturing Facilities, Production Processes and Production Employees. In general,
the production processes of L PP and outsized lined paper products are similar. They involve lining or
ruling the paper, cutting it into sheets, binding and/or hole-punching the paper if applicable, and
packaging the product for sale.*” The record further indicates that the majority of U.S. producers,
including four non-petitioning firms, reported that L PP and outsized lined paper products are produced in
the same manufacturing facilities and on the same equipment and machinery used in the production of

37 See Petitioner’s Answers to Commissioner Questions at 65-66.
% CR at App. D-9 to D-14, PR at App. D-8 to D-13.
¥ See CR at D-9to D-14, PR at D-8 to D-13; Target’'s Prehearing Brief at A-2.

“0CR at App. D-9to D-11, PR at App. D-8 to D-10; see Indonesian Respondent’s Prehearing Brief at 4;
Petitioner’s Answers to Commissioner Questions at 66.

“ See CR/PR at Tables|-6, I1-1to |1-2; CR at D-45 to D-49, PR at D-42 to D-46.

“2 CR/PR at Table 1-6. The record indicates that approximately *** percent *** of domestically produced CLPSS
and other lined paper products were sold directly to end usersin 2005.

% CR at App. D-15, PR at App. D-14.

% CR at App. D-15, PR at App. D-13.

% CRatV-25, PRat V-11.

“ CR at App. D-46, PR at App. D-42.
“SeeCRat1-14t01-18, PR at I-11to 1-13.



LPP.*® |t also reveals that five out of nine U.S. producers reported that they use the same production
employees to produce both L PP and outsized lined paper products.® Thus, the evidence relevant to this
factor of the traditional like product criteria suggests that the L PP and outsized lined paper products share
common production processes, employees, and facilities.®

Customer and Producer Perceptions. Approximately one-half of responding purchasers indicated
there are no differencesin customer perceptions of domestically produced L PP and outsized lined paper
products.® Producer perceptions also are mixed. Four non-petitioning U.S. producers indicated that
there was no difference in perceptions. The petitioning firms, however, indicated that L PP are perceived
as school items whereas outsized paper products are perceived as business or office supplies.®

Price. Inlight of the variety of products contained within L PP and outsized lined paper products,
it isdifficult to compare the prices of these productsin any meaningful way in these final phase
investigations. The parties agree. Nonetheless, the record evidence indicates that the average unit values
("AUVS’) of U.S. producers commercia U.S. shipments of LPP were higher than those of outsized lined
paper products in each calendar year during the period investigated.®® The pricing data also reveal that
prices varied among products contained within L PP during the period of investigation.>

Conclusion. Because no party argues that the Commission should define the domestic like
product coextensive with the scope, and there are no new facts presented in the final phase of these
investigations that would warrant limiting the domestic like product more narrowly, we do not define the
domestic like product as CLPSS. Rather, we define the domestic like product as al lined paper products
because, on balance, there is no clear dividing line among L PP, the domestic like product found in the
preliminary phase of these investigations, and outsized lined paper products.

LPP and outsized lined paper products share basic physical characteristics. They al contain lined
paper. Although there are variations in physical characteristics between LPP and outsized lined paper
products, particularly with regard to size, the same could be said for variations within LPP. They also
share a basic use, namely note-taking or other types of writing. Although some outsized lined paper
products may have limited interchangeability with some L PP products in certain school applications,
Petitioner concedes that LPP and outsized lined paper products are used in these contexts aswell asin
business applications. LPP and outsized lined paper products share common channels of distribution, as
well as common manufacturing facilities and equipment, production processes, and production
employees. The record is mixed with respect to customer and producer perceptions, suggesting that
customers and producers do not perceive a clear dividing line between LPP and outsized lined paper

8 See CR/PR at Tables -4, 1-5; Staff field trip reports***. More specifically, *** out of nine U.S. producers
reported producing other lined paper products on the same machinery as CLPSS, while *** firms reported producing
outsized lined paper products on the same machinery as CLPSS and other lined paper products. CR/PR at Table I-4.

“ CR/PR at Table|-5.

% We note the record indicates that the five out of nine producers reported that they dedicated the largest share of
their production equipment and machinery to producing CLPSS in 2005. The remaining four firms dedicated a
majority of their production equipment and machinery to producing other productsin 2005. CR/PR at Table I-4.

' CR at App. D-20 to D-24, PR at App. D-19 to D-22.
2 CR at App. D-19 to D-20, PR at App. D-18 to D-19.

¥ CR/PR at Table I-7. We give little weight, however, to AUV data on the record in light of the mix of products
contained within LPP and outsized lined paper products. CR/PR at Table VI-1 n.4. See Allegheny L udium Corp. v.
United States, 287 F.3d 1365, 1373-74 (Fed. Cir. 2002); see also Oil Country Tubular Goods from Austria, Brazil,
China, France, Germany, India, Indonesia, Romania, South Africa, Spain, Turkey, Ukraine, and Venezuela, Inv.
Nos. 701-TA-428 (Preliminary) and 731-TA-992-994 and 996-1005 (Preliminary), USITC Pub. 3511 (May 2002) at
23, n. 137 (declining to place weight on AUV data where there were differences in product mix between different
countries and within a given country over time).

% CR/PR at Tables V-1 to V-6.
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products. The price dataindicate that there are some differences with respect to price among LPP and
outsized lined paper products.

We conclude that the physical characteristics, end uses, interchangeability, customer and
producer perceptions, and common manufacturing facilities and equipment, production processes, and
employees weigh in favor of including outsized lined paper products in the same domestic like product as
LPP. The differences between LPP and outsized lined paper products (such as price and practical
interchangeability) also exist among the products within LPP and outsized lined paper products,
respectively. Moreover, Petitioner, Indonesian Respondent, and Staples generally agree that LPP and
outsized lined paper products represent a continuum of products.®® For these reasons, we find that there is
no clear dividing line between L PP and outsized lined paper products. We therefore define the domestic
like product to include all lined paper products regardless of dimension, encompassing LPP aswell as
outsized lined paper products.

1. DOMESTIC INDUSTRY

The domestic industry is defined as “the producers as a [w]hole of a domestic like product.”*® In
defining the domestic industry, the Commission’s general practice has been to include in the industry all
of the domestic production of the like product, whether toll produced, captively consumed, or sold in the
domestic merchant market.>” Based on our like product determination, we find one domestic industry
consisting of al producers of al lined paper products, including American Scholar, Ampad, CPP, Fay
Paper Products, Kurtz Bros. (“Kurtz"), MeadWestvaco, Norcom, Pacon, Roaring Spring, Top Flight, and
TOPS Products (“TOPS"). Furthermore, we find that circumstances are appropriate to exclude two
domestic producers, American Scholar and CPP, from the domestic industry under the related parties
provision. We now turn our discussion to the issues presented under that statutory provision.

We must determine whether any producer of the domestic like product should be excluded from
the domestic industry pursuant to section 19 U.S.C. § 1677(4)(B). Subsection 1677(4)(B) allowsthe
Commission, if appropriate circumstances exist, to exclude from the domestic industry producers that are
related to an exporter or importer of subject merchandise or which are themselves importers.®® Exclusion
of such a producer is within the Commission’s discretion based on the facts presented in each
investigation.

In the preliminary phase of these investigations, the Commission addressed whether appropriate
circumstances existed to exclude *** U.S. producers--CPP, ***--as related parties from the domestic
industry. The Commission determined not to exclude any related parties from the domestic industry, with
one exception, CPP. Although the Commission did not indicate that it intended to reexamine the status of
all related partiesin any final phase of these investigations, it expressly stated that it intended to examine
more closely the extent to which MeadWestvaco and *** “arranged” for, or “brokered,” purchases of
subject merchandise.®® The Commission further indicated that it intended to examine more closely the

% Petitioner’ s Answers to Commissioner Questions at 67.
19 U.S.C. § 1677(4)(A).

> See United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’| Trade 1994), aff’d, 96 F.3d
1352 (Fed. Cir. 1996).

%19 U.S.C. § 1677(4)(B).

% See Preliminary Determination, USITC Pub. 3811 at 12-16 & n. 73, 81. At the hearing, a corporate
representative from MeadWestvaco described a “ brokered” transaction as one in which the domestic producer takes
the order and arranges for production; the goods are transported to an Asian port, at which point title in the goods
transfers from the domestic producer to the customer who receives shipment of the goods and is responsible for the
rest of the logistics into the United States. See Tr. at 66-67 (McLachlan). A witness for Staplesindicated at the

(continued...)
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import operations of two firms, Norcom and ***. The Commission indicated that it would examine
Norcom’s import activities***. It also indicated an intent to explore further *** import operations, as
that firm appeared to derive some financial benefit from its subject imports.

Petitioner maintains that it is inappropriate to exclude any domestic producer from the domestic
industry because the primary interest of these producers lies in domestic production rather than
importation of subject merchandise and the producers imports are insubstantial in comparison to each
producers U.S. production. Nevertheless, Petitioner suggests that the Commission could exclude
American Scholar and CPP because those two firms have ceased domestic production.®® At the hearing,
respondents indicated that they were not challenging the inclusion of any domestic producer in the
domestic industry.®

*** of 11 responding U.S. producers®®>—***--reported that they directly imported subject CL PSS
over the period of investigation.®® Thus, they qualify asrelated parties. Price was the primary reason
reported by most firms for their decisions to import subject merchandise.* Four of these domestic
producers-- ***—collectively account for approximately *** of domestic production of al lined paper
products in 2005.%

American Scholar accounted for *** percent of production of all lined paper productsin 2005.%
It testified at the hearing in opposition to the petition and ***.%” American Scholar imported subject
merchandise from *** during the period, but did not provide areason for its importation of subject
merchandise.® Its ratio of subject imports from *** to production was *** percent in 2005.%° *** 1
Nevertheless, American Scholar’ s interests seem to lie predominately in importation of subject
merchandise, rather than production, asit ***, opposes the petition, and imports *** guantities of subject
imports. The limited financial data on the record for American Scholar makes it unclear whether its
domestic operations benefit from its subject imports. Based on its small size, its opposition to the

%9 (...continued)
hearing that it negotiated with MeadWestvaco in these transactions and did not know the prices agreed upon
between MeadWestvaco and Watanabe, the Chinese supplier. Tr. at 285-86 (Ciulla); see also Tr. at 286-87.

€ Tr. at 185 (Price and Brighthill); Petitioner’ s Answers to Commissioner Questions at 81-82.
L Tr. at 348 (Cameron).

62 \We note that three firms, ***, reported that they produce all lined paper products, but did not provide datain
response to the Commission’s questionnaires. CR/PR at I11-1 n.1. These firms are estimated to account for less than
*** percent of U.S. production of all lined paper productsin 2005. See CR/PR at I11-1.

& Staff Table 111-9. *** also reported that it purchased subject lined paper school supplies from *** over the
period of investigation. CR/PR at Table 111-9 n.5. Thus, it qualifies as arelated party if it controls large volumes of
imports. Price was the primary reason reported by *** for its decisions to purchase subject imports of all lined paper
products. CR at I11-12, PR at I11-7. *** reported purchases of subject merchandise from *** in each year of the
period of investigation and from *** in 2005. 1d. *** identified *** suppliers of the subject imports, but did not
indicate which importer supplied which quantities and from which subject country. CR at 111-12 n.32, PR at 111-7
n.32. Although we are unable to determine what percentage of the individual importers' sales are represented by
*** purchases of all lined paper products from the subject countries in 2004, we note that *** is already arelated
party by virtue of itsimports of subject merchandise.

® See CR/PR at Table 11-8.

& Staff Table 111-1.

& Staff Table 111-1.

®” CR/PR at Table111-3n.1; see Tr. at 4.
& Staff Table 111-9, CR/PR at Table I11-8.
& Staff Table 111-9.

©CRaVI-1n2, PRa VI-1n.2.
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petition, and its status as a prominent importer of subject imports from ***, we find that appropriate
circumstances exist to exclude American Scholar from the domestic industry.

CPP accounted for *** percent of production of LPP in 2003, the last year in which it produced
all lined paper products.” It is arespondent party opposing the petition.”? CPP imported subject
merchandise from China and India during the period ***.”® Itsratio of subject imports from Chinato its
domestic production was *** percent in 2003, and its ratio of subject imports from Indiato production
was *** percent in that year.”* Itsratio of total subject importsto production of all lined paper products
was *** percent in 2003.” Its operating income as aratio of net sales for its domestic operations was
*** 7 CPP s interests seem to lie predominately in importation of subject merchandise, rather than
production, asit ceased all production activity in 2003, opposes the petition, and imports *** quantities of
subject imports from Chinaand India. It is unclear whether CPP’ s domestic operations derive a
significant financia benefit from its subject imports, as the ratio of its operating income to net sales was
*** the industry’ s average of *** percent in 2003.”” On balance, based on CPP’ s small size, its
opposition to the petition, and its status as a prominent importer of subject imports from China and India,
we find that appropriate circumstances exist to exclude CPP from the domestic industry.

*** gccounted for *** percent of production of all lined paper productsin 2005.7 [t *** 7 ***
imported subject merchandise from China during the period *** % |tsratio of subject imports from China
to production was *** percent in 2005.2! Its operating income as aratio of net sales for its domestic
operations *** 8 Because *** domestic operations do not appear to derive a significant benefit from the
subject importsin view of its***, we find that circumstances are not appropriate to exclude *** from the
domestic industry.

MeadWestvaco accounted for *** percent of production of all lined paper products in 2005.%% It
is a petitioner and the *** domestic producer of all lined paper products.®* MeadWestvaco directly
imported subject merchandise from China during the period *** % Itsratio of direct subject imports from
Chinato production was *** percent in 2005 *** % |tsratio of total direct subject imports to production

™ Preliminary Determination, USITC 3811 at Table I11-2 n.2. We note that CPP reported shipments and financial
data for 2004, but, asindicated above, ceased production in 2003. CR at I11-2 n.6, PR at I11-1 n.6, Staff Table VI-2.
We therefore do not discuss data for 2004.

72 See Tr. at 242 (Predley).

B Tr. at 240-41 (Presley).

" Staff Table111-9.

> Staff Table 111-9.

® CPP's Producers Questionnaire Response.

" Derived from CPP' s Producers’ and Importers Questionnaire Response, Staff Table VI-2.
8 Staff Table I11-1.

®|d.

® CR/PR at Tablelll-8.

8 Derived from Staff Table 111-9; CR/PR at Table 111-9 n.5.
8 Staff Table VI-2.

8 Staff Table I11-1.

*1d.
% CR/PR at Table |11-8.
% Staff Table |11-9.
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of all lined paper products was *** percent in 2005.%” MeadWestvaco also brokered subject imports from
Chinaduring the period investigated. Itsratio of brokered subject imports from Chinato production was
*** percent in 2005.2 Combined, the ratio of total (direct and brokered) subject imports from Chinato
production was *** percent in 2005.%° Its operating income as aratio of net sales*** . Asthe***
producer and a petitioning firm, MeadWestvaco' s interests appear to lie in domestic production.
MeadWestvaco brokered and imported *** subject imports over the period of investigation, and its
domestic operations may derive some financial benefit from the subject imports, astheratio of its
operating income to net sales for its domestic operations was consistently *** during the period of
investigation. Nonetheless, given that none of the parties advocate excluding MeadWestvaco from the
domestic industry, that MeadWestvaco is alarge producer, and that it is a petitioning firm, we find that
circumstances are not appropriate to exclude MeadWestvaco from the domestic industry.

Norcom accounted for *** percent of production of all lined paper productsin 2005." Itisa
petitioner and the *** domestic producer of all lined paper products.®* Norcom maintains that it was
forced to import subject merchandise from *** during the period of investigation *** % *** % |tsratio
of subject imports from *** to production was *** percent in 2005, while its ratio of subject imports from
*** to production was *** percent and its ratio of subject imports from *** to production was ***
percent in that year.®® Itsratio of total direct subject importsto production of all lined paper products was
*** percent in 2005.% Norcom also *** during the period investigated.”” Itsratio of *** to production
was *** percent in 2005.% Combined, the ratio of total (direct and ***) subject imports from *** to
production was *** percent in 2005.* Itsratio of *** to production was *** percent in 2005.’®
Combined, the ratio of total *** to production was *** percent in 2005.'" Itsratio of total *** subject

8 Staff Table 111-9.

% Derived from CR/PR at Table111-10, Staff Table 111-9. We note that the term “importer” is not expressly
defined in the statute. The Uruguay Round Agreements Act, Statement of Administrative Action, H.R. Doc. No.
103-316, Vol. 1 at 858 (1994) (“SAA™), however, notes that the Commission “will apply a sufficiently broad
definition to encompass domestic producers who are not formally importers of record.” SAA at 858. We consider
brokered importsin our related parties analysis because, although domestic producers do not stand as the importer
of record on these transactions, they arrange for the actual purchase of the subject merchandise, which includes
negotiating the price of the transaction, choosing the foreign supplier, and arranging transportation to a foreign port.
We do not find the fact that they do not receive the importsin the United States or that they are not the importer of
record dispositive.

® Derived from CR/PR at Table 111-10, Staff Table 111-9. We note that MeadWestvaco's financial information for
its brokered imports also ***. MeadWestvaco’s Supplemental Producers Questionnaire Response at 5.

% Staff Table VI-2.

°1 Staff Table 11-1.

% Petition at 1; CR/PR at Table I11-1.

% CR/PR at Table111-8.

% CR/PR at Table111-8.

% Staff Table 111-9.

% Staff Table111-9.

" CR/PR at Table 111-10.

% Derived from CR/PR at Table I1-10, Staff Table I11-9.
% Derived from CR/PR at Table 111-10, Staff Table111-9.
10 Derived from CR/PR at Table 111-10, Staff Table 111-9.
101 Derived from CR/PR at Table 111-10, Staff Table 111-9.
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imports from both subject sources to production of all lined paper products was *** percent in 2005.%?

Its operating income as aratio of net sales*** '® Asthe*** producer and a petitioner, Norcom’s
interests appear to liein domestic production. Its domestic operations may derive some financial benefit
from the subject imports as the ratio to net sales for both its domestic and total operations ***. Norcom
assertsthat ***. Moreover, athough it imported directly and through brokered transactions a*** volume
of subject imports, its operating income as aratio to net sales for its total operationsin 2005 was ***.,
Because no party argues that the Commission should exclude Norcom from the domestic industry, and
becauseit is alarge producer and a petitioning firm, we find that circumstances are not appropriate to
exclude Norcom from the domestic industry.

*** gccounted for *** percent of domestic production of all lined paper productsin 2005.2% |t
supports the petition.’® It reported that it imported subject merchandise from *** 2% |tsratio of subject
imports from *** (or total subject imports) to production was *** percent in 2005.2" |ts operating
income as aratio of net sales *** 1% *** g nports the petition, and its primary interests seemto liein
domestic production, asit did not import a significant volume of imports during the period. Accordingly,
we find that circumstances are not appropriate to exclude *** from the domestic industry.

*** gccounted for *** percent of domestic production of all lined paper productsin 2005.2° |t
supports the petition.™™° It reported that it imported subject merchandise from *** ** |tsratio of subject
imports from *** to production was *** percent in 2004 and was *** percent in 2005, while its ratio of
subject imports from *** to production was *** percent in 2005.*? Itsratio of total subject imports to
production of all lined paper products was *** percent in 2005.™ *** did not import from *** jn *** 114
Although *** did not import from ***, its volume of subject imports from *** between 2004 and 2005.*
Its operating income as aratio of net saleswas *** percent in fiscal year 2005, an increase from *** 16 |t
appearsthat *** primary interestsliein production, as it supports the petition and its U.S. operations do
not appear to derive a significant benefit from the subject imports, in view of its***. Nonetheless, ***
may derive some financial benefit from its subject imports, as the ratio of its operating incometo net sales
for its domestic operations *** during the period of investigation, whileit increased its volume of subject
imports and decreased its domestic production. ***, however, isalso a*** producer, and inclusion of its
datain the domestic industry does not appear asif it would skew the data. On balance, we do not find
appropriate circumstances exist to exclude *** from the domestic industry.

1% Derived from CR/PR at Table I11-10, Staff Table 111-9.

103 Staff Table VI-2. Norcom's*** brokered imports from *** also ***, Norcom'’s Supplemental Producers
Questionnaire Response at 5.

104 Staff Tablel11-1.

105 Id

1% CR/PR at Table 111-8.
197 Staff Tablel11-9.

198 Staff Table VI-2.

19 Staff Tablell1-1.

10 Staff Tablell1-1.

" CR/PR at Table 111-8.
12 Staff Table111-9.

13 Staff Tablel11-9.

114 1d.

115 Staff Tablel11-9.

16 Staff Table VI-2.
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Top Flight accounted for *** percent of production of all lined paper productsin 2005.** Itis
apetitioner and the *** domestic producer of all lined paper products.**® Top Flight reported that it
imported subject merchandise from *** 19 |tsratio of subject imports from *** *2° |tsratio of total
subject imports to production of all lined paper products was *** percent in 2005.** Its operating income
asaratio of net sales*** .12 Asthe*** producer and a petitioner, Top Flight' s interests appear to liein
domestic production. It does not appear to have benefitted from itsimport operations, asits***. Further,
the volume of its subject importsis *** in absolute terms and relative to its U.S. production, and no party
recommends that the Commission exclude Top Flight from the industry. We find that circumstances are
not appropriate to exclude Top Flight from the domestic industry.

In conclusion, we exclude American Scholar and CPP from the domestic industry, but find that
circumstances are not appropriate to exclude any other producer. Accordingly, we conclude that the
domestic industry consists of all known domestic producers of all lined paper products, with the
exception of American Scholar and CPP.

V. NEGLIGIBLE IMPORTS%

Imports from a subject country of merchandise corresponding to a domestic like product that
account for less than three percent of all such merchandise imported into the United States during the
most recent 12 months for which data are available preceding the filing of the petition shall be deemed
negligible.® Imports that are individually negligible may not be negligible if the aggregate volumes of
imports from several countries with negligible imports exceeds seven percent of all such merchandise
imported into the United States in the statutory period for assessing negligibility referenced above.’® In
countervailing duty investigations involving developing countries, the statute further provides that the
negligibility thresholds are four percent and nine percent, rather than three percent and seven percent,
respectively.’® The statute defines “ devel oping country” as any country so designated by the U.S. Trade
Representative (“USTR”).*” In these investigations, the subject countries found to be subsidizing imports
are Indiaand Indonesia, each of which the USTR has designated as a “ devel oping country.” %

17 Staff Tablell1-1.

118 Staff Tablelll-1.

"9 CR/PR at Table 111-8.
120 Staff Tablel11-9.

121 1d.

122 Staff Table VI-2.

123 \We note that the Commission collected trade, financial, and pricing data on a“per unit” basis. A unit, or
“each” in industry parlance, refersto an individual product unit, such as a notebook or a package of filler paper.
Petitioner contended in the preliminary phase of these investigations that, to the best of their knowledge, all industry
participants track quantities on thisbasis. CR at I11-5n.15, PR at I11-3 n.15.

12419 U.S.C. §§ 1671b(a), 16730(a), 1677(24)(A)(1)(1).
12519 U.S.C. § 1677(24)(A)(i)-(ii).

%619 U.S.C. § 1677(24)(B).

12719 U.S.C. § 1677(36)(A).

128 15 C.F.R. § 2013.1 (2005).
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By statute, afinding of negligibility terminates the Commission’ s investigation with respect to
such imports.**® The Commission is authorized to make “reasonable estimates on the basis of available
statistics’ of pertinent import levels for purposes of deciding negligibility.**°

In the preliminary phase of these investigations, the Commission discussed whether subject
imports from all sources were negligible for purposes of its present material injury analysis. The
Commission acknowledged that there were problems with data from the questionnaire responses and with
official import statistics, and stated that the parties expressed opposing views on which data was the
appropriate source for analyzing thisissue. On balance, the Commission determined that the official
import statistics were a more comprehensive and accurate measure of import volume for the period
September 2004 through August 2005. The Commission found that subject imports from China, India,
and Indonesiawere not negligible for purposes both of the antidumping and countervailing duty
investigations. It expressly indicated that the Commission staff would seek more comprehensive import
datafrom all partiesin any final phase investigations.™

A threshold issue in the final phase of these investigations concerns the data we should use to
measure imports. We acknowledge that there are problems both with data from the questionnaire
responses and with official import statistics. The questionnaire responses yielded alow percentage of
import coverage, as the data submitted by responding importers for 2005 were equivalent to 39 percent of
the value of total U.S. imports of CLPSS.** |In light of the deficiencies in the questionnaire data, we rely
on the official import statistics.

With regard to the official import stetistics, the parties dispute under which HTSUS statistical
reporting numbers we should measure subject merchandise. Petitioner, Target, Staples, and Indonesian
Respondent advocate for the use of the two HTSUS statistical reporting numbers (4820.10.2050 and
4811.90.9000)** selected by the Commission during the preliminary phase of these investigations. These
two HTSUS statistical reporting numbers are “basket” categories that include both subject imports
described by the scope of these investigations as well as other products outside the scope.’* Indian
Respondents argue that the Commission should use all five HTSUS statistical reporting
numbers—4820.10.2050, 4811.90.9090, 4810.22.5044,"* 4820.10.2010, and 4820.10.2020—or some
combination thereof, identified by Commerce in the scope of the investigations, to analyze negligibility in
these final phase investigations. In their posthearing brief and final comments, Indian Respondents
proposed four additional HTSUS statistical reporting numbers for the Commission’sinclusion and

12919 U.S.C. §8§ 1671b(a)(1), 1673b(a)(1).
1% 19 U.S.C. § 1677(24)(C); see dlso SAA at 186.
181 preliminary Determination, USITC 3811 at 16-17.

%2 CR/PR at 1V-1 (indicating that no fewer than 1,000 different firms imported subject CL PSS during the period
of investigation and that data submitted by responding importers were equivalent to 39 percent of the value of total
U.S. imports of CLPSS based on official Commerce statistics).

138 Effective July 1, 2005, statistical reporting number 4811.90.9000 was divided into two numbers. The
appropriate statistical reporting number for filler paper after that date is 4811.90.9090. CR at 1-10 n.14, PR at |-8
n.13.

13 See CR/PR at Table -3,

1% | n the preliminary phase of these investigations, we excluded imports corresponding to statistical reporting
number 4810.22.5044 because that number applies to imports of paper coated with clay or other inorganic materials.
Record evidence in the preliminary investigations indicated that little to no subject imports, as defined by
Commerce' s scope of these investigations, were imported under statistical reporting number 4810.22.5044.
Preliminary Determination, USITC Pub. 3811 at 16-17 n.104. Although three importers reported entering subject
merchandise under this number, the vast mgjority of importers did not use this statistical reporting number. CR at |-
10, PR at 1-8. We again decline to use this statistical reporting number in these final phase investigations.
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consideration of subject import volume: 4802.62.6040,"* 4820.30.0020, 4820.30.0040, and
4820.10.4000.%"

The record indicates that al but four of the 32 responding firms reported importing CL PSS under
statistical reporting number 4820.10.2050 during the period of investigation. Seven firms reported
importing CLPSS under number 4811.90.9090, while six firms reported importing CL PSS under
reporting number 4820.10.2020.*® Because statistical reporting number 4820.10.2020, covering
“memorandum pads, letter pads and similar articles,” contains predominately non-subject note pads and
letter pads and the mgjority of responding U.S. importers identified statistical reporting numbers
4811.90.9000 and 4820.10.2050 more frequently, we find on balance that the official import statistics
provided under those two statistical reporting numbers (4820.10.2050 and 4811.90.9000) are amore
comprehensive and accurate measure of import volume.™*

Indian Respondents further argue that we should reduce statistical reporting number
4820.10.2050 by *** percent and 4811.90.9000 by *** percent to remove the volume of non-subject
merchandise from the total volume reported.**® The Commission did not receive the proposal for

1% Because statistical reporting number 4802.62.6040 covers products containing paper that is unlined, a
prerequisite expressly provided in the scope of these investigations, and because the majority of responding
importers do not use this statistical reporting number when importing subject CL PSS, we decline to use this number
in our evaluation of the volume of subject imports from China, India, and Indonesia. See***; see CR at 1-10 &
n.16, PR at [-8 & n.15.

137 | ndian Respondents’ Posthearing Brief at 10-11 & n.8; Indian Respondents’ Final Comments at 3-4. We note
that Commerce recently has modified the scope of these investigations to include statistical reporting number
4820.10.4000 in that definition. ***,

1% One U.S. importer reported importing subject CLPSS under HTSUS number 4810.2010. We also
acknowledge that five or fewer firms responding to our importers’ questionnaire indicated that they import subject
CLPSS under HTSUS statistical reporting numbers other than the those identified by Commerce' s scope. CR at 1-10
n.16, PR at 1-8 n.15. Asthe mgority of responding importers do not use statistical reporting number 4810.10.2010
aswell as other statistical reporting numbers not identified in Commerce’ s scope language, we conclude that they
contain mostly non-subject merchandise and do not provide an accurate means of assessing subject import volume.

¥ CRatI-11, PR at 1-10. We note that quantity data for statistical reporting number 4811.90.9000 was
converted from kilograms using a conversion factor suggested by Petitioner, reflecting the per-unit weight of what it
identifies as the most common filler paper package (150-count at 0.491262 kg). CR at 1V-2n.6, PRat 1V-1n.6;
Petition at 9. Importers’ responses to the Commission’ s questionnaire confirm that the most common filler paper
package contains 150 sheets of paper. CR at 1V-2n.6, PR at V-1 n.6.

140 | ndian Respondents’ Final Comments at 5-6 (citing *** of Aug. 25, 2006). Indian Respondents maintain that
it isthe Commission’s normal practice to “take the scope of the investigations as described by Commerce, including
all applicable tariff numbers.” Indian Respondents’ Posthearing Brief at 8. It nonetheless argues that it is arbitrary
and capricious for the Commission to pick and choose between and among the various tariff numbers or to adjust
them based on the “ self-serving” assertions of Petitioner, given that each statistical reporting number contains
substantial volumes of subject and non-subject merchandise. The only neutral way for the Commission to address
negligibility properly, according to Indian Respondents, is to take Commerce’ s description asit is and include each
tariff number fully initsanalysis. Indian Respondents Posthearing Brief at 10.

The Commission certainly begins each domestic like product analysis with Commerce’ s description of the
scope of theinvestigation. Asin the preliminary Views of these investigations, the Commission does not, asa
matter of practice, apply each tariff number included in that description to measure subject import volume. E.g.,
Preliminary Determination, USITC Pub. 3811 at 16-17 n. 104; Wooden Bedroom Furniture from China, Inv. No.
731-TA-1058 (Final), USITC Pub. 3743 at 18-20, IV-1 n.4, Table V-8 (Dec. 2004) (excluding two HTSUS
statistical reporting numbers identified in the scope of the investigation because they were “basket” categories).
Rather, the Commission makes “reasonabl e estimates on the basis of available statistics’ of pertinent import levels
for purposes of deciding negligibility. 19 U.S.C. 8 1677(24)(C). Moreover, by Commerce’s admission, the six

(continued...)
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reductions until the day the record closed, at which point Commission staff was unable to verify the
accuracy of the proposed reductions. The proposed reductions also were submitted without explanation
or description of the methodology employed. Although parties had two days in which to consider the
proposed reductions, the Commission’s rules prohibited them from submitting new factual information to
support any opposition to the proposed reductions.*** Even though we have on occasion reduced the
volume of official import statistics where appropriate, we decline to adjust the official import statisticsin
these investigations. Given the timing of Indian Respondents proposal, as well as the possible prejudice
to other parties and our own investigation, we decline to reduce the HTSUS statistical reporting
numbers.'*

To evaluate whether subject imports from China, India, and Indonesia are negligible, we
considered official import statistics for the period September 2004 through August 2005. During that
prescribed period, subject imports from Chinawere 61.8 percent of total imports of CLPSS by quantity;
subject imports from Indiawere 5.9 percent of total imports of CLPSS by quantity; and subject imports
from Indonesia were 6.9 percent of total imports of CLPSS by quantity.** Subject imports from China,
India, and Indonesia are therefore not negligible under 19 U.S.C. 8 1677(24)(A)(i) for purposes of the
antidumping and countervailing duty investigations, because subject imports from those three countries
each accounted for more than three percent or four percent, respectively, of the volume of CLPSS
imported into the United States in the most recent 12-month period for which data are available preceding

140 (,..continued)
HTSUS statistical reporting numbers are merely reflective of the typical headings under which subject merchandise
isimported and are not dispositive. See, e.q., Notice of Final Determination of Salesat LTFV, and Negative
Determination of Critical Circumstances. Certain Lined Paper Products from India, 71 Fed. Reg. at 45,014-15 (“The
tariff classifications are provided for convenience and customs purposes; however, the written description of the scope
of the investigation[s] is dispositive.”).

41 See 19 C.F.R. § 207.30.

142 \We note that subject imports from India and Indonesia still are not negligible when the HTSUS statistical
reporting numbers are reduced by the highest, middle, and lowest proposed percentages. Derived from *** of Aug.
25, 2006 & CR/PR at Table 1V-6.

3 CR/PR at Table 1V-6.

1 CR/PR at Table IV-6. Consistent with our customary practice, we have relied on quantity-based measures of
volumein thisinvestigation. Wetypically rely on quantity-based measures of volume because value-based measures
can be skewed by changes of product mix and the fact that, for subject imports, the unit values are of merchandise
soldat LTFV. Indian and Indonesian Respondents argued in these investigations that we should rely principally on
value-based measurements of volume in light of the differences in page count or weight and value-added features
among subject imports of CLPSS. Although the Commission has relied principally on value-based measurementsin
rare instances, those investigations involved variations in value among articles within the scope and/or domestic like
product that were much larger than those present here. 1n those instances, measuring volume by units was
particularly problematic, because value variations for different articles could differ by factors of as much as 100.

See Ball Bearings from China, Inv. No. 731-TA-989 (Final), USITC Pub. 3593 at 11 (Apr. 2003); see Outboard
Engines from Japan, Inv. No. 731-TA-1069 (Final), USITC Pub. 3752 at 24-27 & n.175 (Feb. 2005); Pneumatic
Directional Control Valves from Japan, Inv. No. 731-TA-988 (Preliminary), USITC Pub. 3491 at 12 n.87 and 1-4
(Mar. 2002); but see Color Televisions from China, Inv. No. 731-TA-1034 (Final), USITC Pub. 3695 at 7 n.36 (May
2004). Moreover, while Indian and Indonesian Respondents provided examples of some of the differencesin weight
or page count among CL PSS imports, they did not substantiate their argument with evidence demonstrating how
much volume variation among imports exists. See Indian Respondents' Prehearing Brief at Exh 1 19; Indonesian
Respondent’ s Prehearing Brief at 7-8. We do not find their argument reason enough to depart from our customary
practice.
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the filing of the petition.'* We therefore find that subject imports from China, India, and Indonesiaare
not negligible for purposes of our present material injury analysis.**

V. CUMULATION
A. In General

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(i) of the Act requires the Commission to assess
cumulatively the volume and effect of imports of the subject merchandise from all countries as to which
petitions were filed and/or investigations self-initiated by Commerce on the same day, if such imports
compete with each other and with domestic like productsin the U.S. market.*” In assessing whether
subject imports compete with each other and with the domestic like product,** the Commission has
generally considered four factors, including:

(D] the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions,

2 the presence of sales or offersto sell in the same geographic markets of subject
imports from different countries and the domestic like product;

3 the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

4 whether the subject imports are simultaneously present in the market.**

> CR/PR at Table 1V-6.

148 | ndian Respondents point out that Commerce found the subsidy margin for Kejriwal, an Indian producer, de
minimisin its final determination, and that the Commission should subtract this producer’ s volume of CLPSS to the
United States from the official import statistics for purposes of measuring subject import volume from India under
the countervailing duty threshold. Indian Respondents Posthearing Brief at 7. The record does not contain quantity
datafor Kegjriwal’'s exports during the negligibility period (September 2004 through August 2005). Its questionnaire
response, however, contains annual export data for the years 2004 and 2005. During this period, Kejriwal exported
*** units to the United States. Even assuming all of these units were exported during the negligibility period,

India' s share of the quantity of imports during that period would have surpassed the four percent threshold.
Although we acknowledge that the share of subject imports from India are still overstated, we are unable to adjust
accurately the share of subject imports held by this Indian producer over the negligibility period. Thus, the best
“reasonable estimates’ of volume remain the official import statistics. 19 U.S.C. § 1677(24)(C).

1719 U.S.C. § 1677(7)(G)(i)-

18 The Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action (“SAA”) expressly states
that “the new section will not affect current Commission practice under which the statutory requirement is satisfied
if there is areasonable overlap of competition.” SAA, H.R. Rep. 316, 103d Cong., 2d Sess. at 848 (1994) (citing
Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int’| Trade 1988)), aff’d, 859 F.2d 915 (Fed. Cir.
1988).

149 See Certain Cast-lron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp.
898 (Ct. Int'l Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).
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While no single factor is necessarily determinative, and the list of factorsis not exclusive, these
factors are intended to provide the Commission with a framework for determining whether the subject
imports compete with each other and with the domestic like product.’® Only a*“reasonable overlap” of
competition is required.**

In the preliminary determination, the Commission determined to cumulate all subject imports. It
found that there was a reasonabl e overlap of competition between subject imports from China, India, and
Indonesia and the domestic like product sufficient to warrant cumulation. Although subject imports from
Indonesia may possess some physical and quality differences from domestic L PP and/or subject imports
from China and India, the Commission observed that an overwhelming majority of responding market
participants did not substantiate Staples' and Indonesian Respondent’ s contention that the degree of
brightness or any other characteristic constitutes a difference that significantly reduces interchangeability.
The Commission therefore found that a high degree of fungibility exists between domestic LPP and
subject imports from China, India, and Indonesia, and among those subject imports. It further found that
L PP and subject imports were sold nationwide through common channels of distribution comprising of
direct sales by foreign or domestic producersto retailers. Finaly, the Commission found that U.S.
shipments of the domestic like product and subject imports from each of the subject countries had been
present in the U.S. market throughout the period of investigation.*>

Only Petitioner has presented arguments on the application of the four competition criteria
generally analyzed by the Commission.’®® Petitioner argues that based on the four factors customarily
considered by the Commission, subject imports compete with one another and with the domestic like
product, and therefore, the Commission should cumulate subject imports.™

B. Analysis

The threshold requirement for cumulation is satisfied because Petitioner filed a petition with
respect to each of the three subject countries on the same day. None of the statutory exceptionsto
cumulation is applicable.”® We next examine the four factors that the Commission customarily considers
in determining whether there is a reasonable overlap of competition.

%0 See, e.0., Widland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’| Trade 1989).

151 See Goss Graphic System, Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’| Trade 1998)
(“cumulation does not require two products to be highly fungible”); Mukand Ltd. v. United States, 937 F. Supp. 910,
916 (Ct. Int’l Trade 1996); Wieland Werke, 718 F. Supp. at 52 (“Completely overlapping markets are not
required.”).

152 preliminary Determination, USITC Pub. 3811 at 18-21.

1% Respondents have effectively conceded the issue; in general, their briefs collectively discuss subject imports as
awhole, rather than by source. See, e.q., Target’s Prehearing Brief at 10-11; Staples’ Prehearing Brief at 26;
Indonesian Respondent’ s Prehearing Brief at 24-25; CPP's & Firstline's Prehearing Brief at 17; Walgreens
Posthearing Brief at 2; see NuCarta s Posthearing Brief at 1 (adopting analysis of present material injury set forth by
Staples, Target, and Indonesian Respondent). Several respondents discussed subject imports by source, but those
arguments were made in the alternative. See, e.q., Staples’ Prehearing Brief at 44-54; Indonesian Respondent’s
Prehearing Brief at 32-42; Indian Respondents’ Posthearing Brief at 2-3.

154 See Petitioner’ s Prehearing Brief at 20-25.
155 See 19 U.S.C. § 1677(7)(G) (ii).
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1. Fungibility

Based on available data, all lined paper products and subject imports from China, India, and
Indonesia appear fungible.*® Subject imports are generally used for the same purpose as all lined paper
products, i.e., to take notes and for other forms of writing.** Both subject imports and all lined paper
products are sold through common channels of distribution, namely retailers that purchase subject imports
either directly from foreign or domestic producers or through distributors for resale.™>® Although the
record reveals that some variation exists in the paper composition and weight, quality, and brightness
between and among subject imports and all lined paper products, the majority of responding U.S.
producers, importers, and purchasers reported that subject imports from each subject country were
generally always or frequently comparable to each other and the domestic like product.™

Purchasers were asked to compare various product characteristics of all lined paper products and
subject imports. Purchasers indicated that the domestic like product was mostly comparable to subject
imports from each subject country, with one notable exception. Nearly all responding purchasers
indicated that the domestic like product was inferior in terms of price, i.e., was higher in price, to subject
imports from each subject country.*®

2. Same Geographical Markets

Domestic producers of all lined paper products are located across the country.®* Seven of nine
responding U.S. producers of al lined paper products reported that they sell all lined paper products
nationwide.'®> Another remaining two producers reported that they sell all lined paper products
specifically in the Mid-Atlantic, Southeast, Midwest, Northeast, and Northwest regions.’** The majority
of responding importers of all lined paper products from China, India, and Indonesia indicated that they
sold nationally.*®* Three additional importers reported that they sell to specific geographic regions
including the Mid-Atlantic, the Midwest, the Southeast, the Northeast, the Northwest, and the West

1% We note that the questionnaires asked about fungibility with respect to LPP, a subset of all lined paper
products, but not the entire universe encompassed by the domestic like product.

B7CRat1-21, 11-1, PR at 1-14, 11-1.

1% CR/PR at Tables1-6, IV-8. We note that U.S. producers account for the majority of reported subject imports
for distribution throughout the period of investigation. CR at 1-18. We further note that direct imports by retailers
accounted for agrowing share of total U.S. imports of CLPSS over the period of investigation, increasing from 31
percent of total reported subject importsin 2003 to 49 percent in 2005. CR at 1-18, PR at 1-13.

1% CR/PR at Tables|1-4, 11-5, CR at 11-15to 11-19, PR at 11-9 to 1-10. For example, one importer reported that
the domestic like product and subject imports from China and India were never interchangeable with subject imports
from Indonesia because CL PSS imports from Indonesia are brighter and possess a higher quality texture than all lined
paper products and subject imports from Chinaand India. CR at I1-16 n.18, PR at 11-9 n.18. Another factor limiting
interchangeability is the flexibility of domestic producers to create value-added features for fashion notebooks. Three
importers reported that Chinese suppliers offer fashion notebooks more “affordably” than U.S. producers. 1d. at 11-17,
PR at 11-10.

%0 CRat 11-18, PR at 11-11to 11-12, CR/PR at Table 11-5. We note that two purchasers also reported that CL PSS
from China and India are lower in quality than other sources, with one indicating that the quanlity of Indian imports
of CLPSSislower than Chinese imports of CLPSS. CR at 11-16, PR at I1-9.

161 See Petition at Exh. 1-1, 1-2; CR/PR at Tablell1-1.

%2 CRat -2, PRat 11-2.

¥ CRatl1-2tol1-3, PRat 11-2.

¥ CRatll-3,PRat I1-2.
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Coast.’®® Although Indonesian Respondent claims that subject imports from Indonesia are sold primarily
to *** questionnaire responses indicate that those firms resell subject imports from Indonesia *** 1%
Moreover, the official import statistics indicate that subject imports from China, India, and Indonesia each
entered the United States in the same 20 ports (out of 37 ports reported) during the period of

investigation. These ports were spread across the East Coast and West Coast, and the southern and
midwestern United States.®” Thus, there is a reasonable overlap in salesin the same geographic markets.

3. Simultaneous Presence

Subject imports of CLPSS from each of the subject countries have been present in the U.S.
market throughout the period of investigation.’® Indeed, CLPSS from China, India, and Indonesia
entered the United Statesin every calendar quarter from January 2003 through December 2005.'%°

4, Channels of Distribution

All lined paper products and subject imports of CLPSS are sold through common channels of
distribution. These products are primarily sold directly by foreign or domestic producers to retailers,
which include general merchandise superstores, drug stores, grocers, and office supply stores.™® *** U.S,
producers al so purchase or source subject imports for retailers, but do not serve as the importer of
record.'

5. Conclusion
In sum, we find that there is a reasonabl e overlap of competition among subject imports of
CLPSS from China, India, and Indonesia, and between the subject imports and the domestic like product.
Consequently, we cumulate subject imports of CLPSS from China, India, and Indonesiafor purposes of
these final determinations.

VI. MATERIAL INJURY BY REASON OF SUBJECT IMPORTS

A. General Legal Standards

In the final phase of antidumping or countervailing duty investigations, the Commission
determines whether an industry in the United Statesis materially injured by reason of the imports under

¥ CRatll-3, PRat I1-2.

188 | ndonesian Respondent’ s Posthearing Brief at 15.
7 CR at 1V-15, PR at V-6, CR/PR at Table 1V-7.
18 CR/PR at Table 1V-9; see also CR/PRTable IV-7.
% CR/PR at Table IV-9.

10 CR/PR at Tables1-6, IV-8, CR at I-23, I1-1, PR at 1-16, 11-1. The record indicates that direct imports by
retailers accounted for a growing share of total U.S. imports of CLPSS over the period of investigation, increasing
from 31 percent of total reported imports in 2003 to 49 percent in 2005. CR at 1-18, PR at 1-13.

' CR/PR at Table11-10.

172 Chairman Pearson and Commissioners Hillman and Okun do not join the remainder of this opinion. See

Separate and Dissenting Views of Chairman Daniel A. Pearson and Commissioners Jennifer A. Hillman and Deanna
Tanner Okun.
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investigation.*” In making this determination, the Commission must consider the volume of subject
imports, their effect on prices for the domestic like product, and their impact on domestic producers of the
domestic like product, but only in the context of U.S. production operations.*™ The statute defines
“material injury” as“harm which is not inconsequential, immaterial, or unimportant.”*”® In assessing
whether the domestic industry is materially injured by reason of subject imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.™ No single factor is
dispositive, and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”*”’

For the reasons stated below, we determine that the domestic industry producing CLPSSis
materially injured by reason of subject imports of CLPSS from China, India, and Indonesia.

B. Conditions of Competition

The following conditions of competition are pertinent to our analysis of the impact of CLPSS
imports from China, India, and Indonesia on the domestic industry.

1. Demand Conditions

From 2003 to 2005, apparent U.S. consumption of all lined paper products increased *** percent
by quantity.'”® Apparent U.S. consumption of all lined paper productsincreased *** from *** unitsin
2003 to *** unitsin 2004, and was stable at *** unitsin 2005.*"

The parties generally agree that demand for CLPSS increased over the period of investigation.
They further agree that demand is seasonal and peaks during a 4-to-10-week BTS period beginning in
July and ending no later than September.'®* The record reveals that a majority of responding U.S.
producers and importers indicated that demand increased or was unchanged during the period of
investigation. Petitioner claims that demand is driven by the growth of the economy and the number of

180

19 U.S.C. 88 1671b(a), 1673b(a). Staples erroneously maintains that we must determine whether subject
imports are a“ substantial cause” of injury during the period of investigation. Staples’ Posthearing Brief at Exh. 1-
32, 40, 41 (citing 19 U.S.C. § 1677(7)(C)), which does not contain the phrase “ substantial cause”. Instead, that
standard is applicable to safeguard investigations under 19 U.S.C. § 2251(a), “substantial cause of seriousinjury.”
As indicated above, the statute requires that we determine whether an industry in the United States is materialy
injured “by reason of” the imports under investigation. 19 U.S.C. §8 1671b(a), 1673b(a). We accordingly apply the
material injury standard mandated by the statute and as interpreted by the Federal Circuit in Gerald Metas, Inc. v.
United States. 132 F.3d 716 (Fed. Cir. 1997).

7419 U.S.C. 8§ 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each [such] factor . . . [alnd explain in full its relevance to the determination.” 19
U.S.C. § 1677(7)(B). Seealso Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

1519 U.S.C. § 1677(7)(A).
176 19 U.S.C. § 1677(7)(C)(iii).
177 19 U.S.C. § 1677(7)(C)(iii).

178 Staff Table C-2. Apparent U.S. consumption of all lined paper products also increased by *** percent when
measured by value. |d. By value, apparent U.S. consumption of all lined paper products increased from $*** in
2003 to $*** in 2004, and rose to $*** in 2005. 1d.

17 Staff Table C-2.
18 Petitioner’s Prehearing Brief at 13; Staples’ Prehearing Brief at 18; Indonesian Respondent’ s Prehearing Brief
at 9; Target’s Prehearing Brief at 9. No other respondent discussed this point.

181 petitioner’s Prehearing Brief at 11; Target’s Prehearing Brief at 8. No other respondent commented in their
briefs on this point.
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school-age children.’® Target agrees that demand is increasing because of economic and population
growth but adds that promotional retail marketing strategies have increased demand as well.*#

2. Supply Conditions

The Commission received partial or complete substantive questionnaire responses from 11 U.S.
producers of al lined paper, three of which are Petitioner--M eadWestvaco, Norcom, and Top Flight--and
collectively account for approximately *** percent of reported U.S. production of al lined paper products
in 2005.%* *** U_.S, producer of all lined paper products, accounting for *** percent of reported U.S.
production in 2005.1% *** U_S, producer of all lined paper products, accounting for *** percent of
reported U.S. production in 2005.1% *** U.S, producer of all lined paper products, accounting for ***
percent of reported production in 2005."*" MeadWestvaco was the only U.S. producer that reported the
* %% 188

To supply market demand, the record indicates the bulk of production of all lined paper products
precedes the retail BTS season, which, asindicated above, runs from mid-July through September.*®
Generally speaking, retailers place ordersin the fall of the preceding year.™® Production peaksin late
winter and spring. The peak shipment period follows, generally occurring between April and June of the
following year, as product is moved to stores for BTS sales.™*

From 2003 to 2005, the principal suppliers of al lined paper products to the U.S. market were the
domestic producers.’® The next largest suppliers were importers of subject merchandise. The remaining
portion of the market was supplied by imports of CLPSS from non-subject countries and imports of lined

182 CR at 11-7; Petitioner’s Prehearing Brief at 13. One non-petitioning U.S. producer and seven importers agreed
in their questionnaire responses with Petitioner’ s reasons for increasing demand. CR at 11-7. Staples concurs with
Petitioner’s description of the factors driving demand for all lined paper products. See Staples’ Prehearing Brief at
18 & Exh. 9.

18 Target’ s Prehearing Brief at 9.

B CRatlll-2& n.6-7, PRat l11-1 n.6-7; Staff Tablelll-1.

18 Staff Table I11-1.

18 Staff Table I11-1.

187 Staff Table I11-1.

B CRatlll-4, PR at 11-3.

18 CR/PR at 11-1; Tr. at 108-109 (Robinson); Petitioner’s Posthearing Brief at Exh. 14-16.
0 CRatV-25 PRat V-11.

%1 Target’ s Prehearing Brief at 8-9; see Petitioner’s Prehearing Brief at 11, 48; Indonesian Respondent’s
Prehearing Brief at 10 n.7.

192 \We note that several respondents have argued that the domestic industry lacks capacity to supply U.S. demand
and that the industry’ s reported capacity is overstated because production of the domestic like product is
concentrated in the first half of each year. E.g., Indonesian Respondent’s Prehearing Brief at 10 n.7; CPP' s and
Firstline's Prehearing Brief at 13-15. The Commission has noted that “there is no short supply provision in the
statute” and “the fact that the domestic industry may not be able to supply all of demand does not mean the industry
may not be materially injured or threatened with material injury by reason of subject imports.” Softwood L umber
from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Article 1904 NAFTA Remand) at 108, n.310 (Dec. 2003);
see also Certain Activated Carbon from China, Inv. No. 731-TA-1103 (Preliminary), USITC Pub. 3852 at 19 n.143
(May 2006);_Preliminary Determination, USITC Pub. 3811 at 23 n. 155; Metal Calendar Slides from Japan, Inv. No.
731-TA-1094 (Preliminary), USITC Pub. 3792 at 9 n.45 (Aug. 2005) (“ To the extent that Respondents claim that the
Commission islegally unable to make an affirmative finding of material injury by reason of subject imports because
the domestic industry is incapable of supplying domestic demand, they are incorrect.”).
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paper products other than CLPSS from all importing sources.’®* The parties have indicated that Brazil,
Canada, and Mexico are important sources of non-subject supply.'*

The share of the quantity of apparent U.S. consumption represented by U.S. producers U.S.
shipments declined from *** percent in 2003 to *** percent in 2004 and then fell to *** percent in
2005.% The share of the quantity of U.S. apparent consumption held by cumulated subject imports
increased during the period of investigation, rising from *** percent in 2003 to *** percent in 2004, and
to *** percent in 2005.**® Asa share of total CL PSS imports, by quantity, cumulated subject imports
fluctuated but were stable over the period of investigation, declining from 74.6 percent in 2003 to 63.8
percent in 2004, almost returning to the 2003 level in 2005, at 74.3 percent.'*’

As ashare of apparent U.S. consumption, total non-subject imports (from all non-subject sources)
increased from *** percent in 2003 to *** percent in 2004, before falling to *** percent in 2005, by
quantity.’® Total non-subject imports as a share of total imports increased from 25.4 percent in 2003 to
36.2 percent in 2004, before falling to 25.7 percent in 2005 by quantity.*®

As discussed previously, the parties agree that domestically produced all lined paper products and
subject imports are primarily sold through common channels of distribution, namely retailers.*® Subject
imports are purchased by retailers either directly from foreign producers or from a distributor.”* The
record indicates that non-subject imports are also purchased by retailers in the same manner, as six of the
10 largest U.S. importersin 2005 of subject imports and non-subject imports are retailers *** 22 The
record further indicates that retailersincreasingly shifted their purchasing of total imports of CLPSS from
purchasing from distributors to directly importing the products themselves.?®® Retailers accounted for a

193 Staff Table C-2. Imports of all lined paper products other than CLPSS from all importing sources include
products that are smaller or larger than the dimensions specified in Commerce’ s scope of the investigations from any
foreign source.

1% CRat VII-10to VII-12, PR a VII-6 to VII-7. Based on official Commerce data, Canada and Brazil were the
two largest sources for non-subject imports over the period of investigation. By quantity, imports from Brazil,
Canada, China, India, and Indonesia accounted for approximately 88 to 90 percent of total U.S. imports of CLPSS
during the period of investigation. Derived from official Commerce import statistics.

We note that U.S. importers were asked to report in their questionnaire responses the volume of non-subject
imports of CLPSS from Brazil for which they were responsible. The data reported by *** the volume reported in the
official Commerce statistics. At the hearing, the Commission asked Petitioner to explain the discrepancy in the data
sets. Tr. at 193 (Chairman Pearson). Petitioner contended that the petitioning firms’ imports from Brazil were
reported correctly, but did not provide an explanation resolving the discrepancy. Petitioner’s Answers to
Commissioner Questions at 104. No other party proffered an explanation for the discrepancy. As noted above, we
find that the official Commerce statistics are a more reliable and accurate source of import volume. To examine
import volume consistently, we rely on these statistics for purposes of our determinations.

1% Staff Table C-2.

1% Staff Table C-2.

¥ CR/PR at TableI1V-2.
198 Staff Table C-2.

% CR/PR at TableIV-2.
0 CR/PRat I1-1to I1-2.
1 CRat1-18, PR at 1-13.
22 CR/PR at Table IV-1.

23 CRat I-18, PR at I-13. In particular, the six retailers identified above increased the volume of their direct
subject imports dramatically from 2003 to 2005. Their imports of subject merchandise increased from 44.7 million
unitsin 2003 to 46.5 million units in 2004, and then more then doubled to 126.8 million unitsin 2005. ***
Importers’ Questionnaires. Theseretailers’ total imports exhibited the same trend, increasing from 63.0 million units

(continued...)
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growing share of reported total U.S. imports of CLPSS over the period of investigation, increasing from
31 percent of total reported imports in 2003 to 49 percent in 2005.2* Domestic producers, as discussed
above, also directly import and purchase subject imports and non-subject imports.?® *** domestic
producers broker purchases of subject and non-subject imports between retailers and foreign producers as
well 2%

A limited number of large retailers, comprised of general merchandise superstores, office supply
stores, and grocery chains and pharmacies, purchase substantial quantities of all lined paper products.®”
All lined paper products are purchased by retailersin avariety of contexts, including direct contract
negotiations, trade shows, or an auction or standard bid process.?®

Another supply condition relevant to the domestic industry is increasing costs of paper, the
principal input in the production of all lined paper products.®® The record indicates that the absolute
value of paper costs declined from 2003 to 2005, but that paper costs increased as a percentage of all
lined paper sales.?

3. Substitutability

Subject imports from China, India, and Indonesia, the domestic like product, and non-subject
imports from Brazil are generally substitutable. Indeed, Petitioner maintains that the subject merchandise
and the domestic like product are commodity products.?* No respondent party refutes this
characterization.?*? Although there were several market participants that indicated quality differencesin
the products, the majority of responding producers, importers, and purchasers reported that the domestic
like product and CLPSS imports from the three subject countries as well as Brazil were always or

203 (. continued)
in 2003 to 66.2 million units in 2004, and then more than doubling to 139.9 million unitsin 2005. Id. We note that
these volumes do not include those of two large retailers, ***, that did not respond to the Commission’s
questionnaire. CR/PR at IV-1n.4.

24 CRat I-18, PR at 1-13.

25 Staff Table I11-9.

26 CR/PR at Table 111-10. We have previously defined a brokered import transaction above. Supran.59.

27 See e.0., CRat V-28to V-58, PR at V-12; CR/PR at I1-1. Seealso Tr. at 204 (Tucci) (indicating that Target is
one of the largest retailersin the United States, with more than 1,500 stores nationwide and almost 300,000
employees), 212 (Ciulla) (indicating that Staplesisthe “number one office supply retailer in the United States, with
over 1,200 retail stores throughout the country” and more than 40,000 employees), 222 (VanGuyse) (indicating that
Walgreensis “the nation’s largest retail pharmacy chain in terms of sales’ and has more than 5,300 storesin 46
states and Puerto Rico).

28 See CR at V-25to V-26, PR at V-10 to V-11.
¥ CR/PR at V-1; Staples’ Prehearing Brief at 16-17.

20 CRat VI-7, PR at VI-2. We note that paper costs also increased on a per-unit basis, but give little weight to
unit values in these investigations in light of the mix of products contained within all lined paper products. See
Allegheny L udlum Corp. v. United States, 287 F.3d 1365, 1373-74 (Fed. Cir. 2002); see also Oil Country Tubular
Goods from Austria, Brazil, China, France, Germany, India, Indonesia, Romania, South Africa, Spain, Turkey,
Ukraine, and Venezuela, Inv. Nos. 701-TA-428 (Preliminary) and 731-TA-992-994 and 996-1005 (Preliminary),
USITC Pub. 3511 (May 2002) at 23, n. 137 (declining to place weight on AUV data where there were differencesin
product mix between different countries and within a given country over time).

211 See Petitioner’ s Prehearing Brief at 13.

%12 See | ndonesian Respondent’ s Responses to Questions from Commissioners at E-20; CPP' s and Firstline's
Posthearing Brief at 8; Tr. at 266 (Cameron), 267 (Trossevin).
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frequently interchangeable.® In addition, purchasers that compared the domestic like product to subject
imports from each subject country and to non-subject imports from Brazil overwhelmingly indicated that
the quality of the products was comparable.?'

Price is an important factor in purchasing decisions. Price was identified by 14 of 24 purchasers
as the number one factor considered in deciding from whom to purchase all lined paper products.?® In
addition, 29 of 32 purchasers reported that price was a very important factor in their purchasing
decisions.?’® With regard to price, nearly all responding purchasers indicated that the domestic like
product was inferior—higher in price—to subject imports from China, India, and Indonesia, and non-
subject imports from Brazil > The bid data collected in our questionnaires further support this
proposition, as bids were awarded to the lowest or second-lowest bid price 71 percent of thetime and to
the lowest-priced bid 59 percent of the time.?®

Despite the importance of price, the record does indicate that non-price factors can affect
purchasing decisions. Other factors listed by the mgjority of purchasers as very important in their
purchasing decisionsinclude availability, delivery time, product consistency, quality, and reliability of
supply.?® For example, purchasers indicated that, because the BTS selling season is so critical to their
bottom line, reliability of supply isvery important. Thus, they may occasionally turn down low bids from
suppliers who have been unreliable in the past or with whom they have no experience.?® This may
explain why the lowest-priced bidders were not awarded any volume in some of the reported bid
comparisons.* In addition, some purchasers showed a tendency to diversify sources of supply. This
may result in some volume being awarded to a higher bidder, even though the largest order goesto a
lower bidder.??> Nevertheless, the bid data make clear that there are more than enough reliable, quality
suppliersin this market representing domestic, subject, and non-subject sources to assure that the great
majority of sales are ultimately made on price.??

BCRatl1-14, PR at 11-9.

214 CR/PR at Table1-5. In particular, we note that two purchasers reported that CL PSS from Chinaand India are
of lower quality than product from other sources, with one of these indicating that Indian quality islower than the
Chinese quality. Two U.S. producers reported that Chinese quality isinferior. Oneimporter reported that CLPSS
from Chinaand Indiaisinferior to CLPSS imports from Indonesiaand Brazil. CR at 11-14to 11-16, PR at [1-9to I1-
10.

215 CR/PR at Table 11-1.
216 CR/PR at Table I1-2.
27 CR/PR at Table I1-5.
218 Derived from CR/PR at Table V-9.

219 CR/PR at Table I1-2. These requests are not surprising, given that purchasers of all lined paper products
largely compete against each other on price when selling to consumers at the retail level. Petitioner’s Posthearing
Brief at Exh. 21 (containing three sales ads from large retailers selling all lined paper products at sale prices).

20 E g, Tr. at 206, 294 (Tucdi), 295 (VanGuyse).
2! See generally CR/PR at Table V-9.

22 CR/PR at Table V-9.

223 See generally id.

28



C. Volume of Subject Imports

Section 771(7)(C)(i) of the Act provides that the “ Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”#*

The volume of cumulated subject imports increased significantly over the period of investigation,
both in absolute terms and relative to consumption and production in the United States.?® The absolute
volume of subject imports increased from 262.5 million unitsin 2003 to 291.7 million unitsin 2004 and
further to 416.5 million unitsin 2005.?° The share of the quantity of U.S. apparent consumption held by
cumul ated subject imports also increased throughout the period of investigation, rising from *** percent
in 2003 to *** percent in 2004, and to *** percent in 2005.%" As the market share held by the subject
imports rose throughout most of the period of investigation, the share held by the domestic industry fell.
As discussed above, the share of the quantity of apparent U.S. consumption represented by U.S.
producers’ U.S. shipments declined from *** percent in 2003 to *** percent in 2004 and then fell to ***
percent in 2005.?2 The domestic industry lost market share even as apparent U.S. consumption increased
by *** percent by quantity between 2003 and 2005.?° Moreover, the ratio of subject imports to domestic
production of all lined paper products *** from 2003 to 2005.%°

Given these rapid and consistent increases in subject imports during the period investigated, we
find that the volume of the subject importsis significant, both in absolute terms and relative to production
and consumption in the United States. As we discuss below, the increases in subject import volumes and
market share came primarily at the expense of the market share of the domestic industry throughout the
period investigated. This was especialy true between 2004 and 2005, when the volume of subject
importsincreased dramatically and reduced the industry’ s production, shipment, and sales levels
significantly.

We have considered respondents’ argument that the domestic industry isitself responsible for the
large and consistent increases in subject import volumes during the period of investigation.”* According
to these respondents, the increases in subject import volumes are the result of a decision by the domestic

2419 U.S.C. § 1677(7)(C)(i).

22 The Commission collected annual data for the period January 2003 through December 2005. It also collected
interim data for the periods January 2005 through June 2005 (*interim 2005") and January 2006 through June 2006
(“interim 2006"). We have focused our analysis on the annual data. Asindicated above, the petition in these
investigations was filed on September 9, 2005. The interim 2006 data indicate that the domestic industry’s condition
substantially improved, while the volume of subject imports declined rapidly. See Memorandum INV-DD-128 at
Table C-2A. Wefind that these improvements are related to the pendency of these investigations. Under the post-
petition effects provision, we therefore do not rely on the interim data for purposes of our material injury analysis.
19 U.S.C. §1677(7)(1); SAA at 854.

% CR/PR a Table 1V-2.
27 Steff Table C-2.
28 Staff Table C-2.

29 gtaff Table C-2. We note that imports of all lined paper products other than CLPSS from all importing sources
were also present in the market. The share of the quantity of apparent U.S. consumption represented by these
imports was stable, fluctuating only nominally from *** percent in 2003 to *** percent in 2004, and then to ***
percent in 2005. Staff Table C-2.

20 The ratio of subject imports to domestic production of all lined paper products increased from *** percent in
2003, to *** percent in 2004, and further to *** percent in 2005. Derived from Staff Table C-2.

2! Target’ s Prehearing Brief at 10-11; Indonesian Respondent’ s Prehearing Brief at 24-26; Staples Prehearing
Brief at 25; see NuCarta's Posthearing Brief at 1; Walgreens' Posthearing Brief at 2-4; see CPP' s and Firstling's
Prehearing Brief at 6-7.
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industry to use an “outsourcing” strategy to control the U.S. market, and they could eliminate any
perceived injury if they “simply stop importing” subject merchandise.??

The statute mandates that we consider the “volume of imports of merchandise.”?* It does not
differentiate imports of subject merchandise by the identity of the importer, because subject imports by
one domestic producer may be injurious to other domestic producers and to the domestic industry as a
whole, which includes domestic workers.?* Moreover, when domestic producers import subject
merchandise to remain competitive and avoid losing customers, this action may itself be evidence of the
material injury the industry is sustaining.”® Thus, asin previous investigations, we have assessed the
significance of total subject imports as statutorily mandated.?*

22 Seeid.; see also Staples Posthearing at 1-22; Tr. at 226-27 (VanGuyse), 240 (Eidinger), 255 (Shor), 351
(Shor), and 395 (Trossevin). Record evidence indicates that the domestic industry increased its subject import
volume in absolute terms during each calendar year throughout the period of investigation. The volume of total
subject CLPSS imported by domestic producers increased from *** unitsin 2003 to *** unitsin 2004. 1n 2005, the
domestic industry’ s imports of subject CLPSS reached *** units. Derived from CR/PR at Tables|11-9, I11-10. We
have included the volume of brokered subject imports by the domestic industry in these data, because, as discussed
above, the SAA notes that, in defining an importer for purposes of the related parties provision, while the term is not
expressly defined in the statute, the Commission “will apply a sufficiently broad definition to encompass domestic
producers who are not formally importers of record.” SAA at 858.

2319 U.S.C. § 1677(7)(C)(i).

2 polyethylene Retail Carrier Bags from China, Malaysia, and Thailand, Inv. Nos. 731-TA-1043-1045 (Final),
USITC Pub. 3710 at 27 (Aug. 2004). See generally Timken U.S. Corp. v. United States, 310 F. Supp. 2d 1327, 1338
(Ct. Int’l Trade 2004) (remanding the Commission’s sunset determination for failure to examine the likely
competitive behavior of foreign producers toward the domestic industry as awhole, especially those domestic
producers unrelated to subject importers, in its volume and price effects analysis).

25 S, Rep. No. 100-171, 100thCong., 1st Sess. 117 (1988) (emphasis added); see also H. Rep. 100-40, 100th
Cong., 1st Sess. 128-29 (1988).

%6 See, e.0., Wooden Bedroom Furniture from China, Inv. No. 731-TA-1058 (Final), USITC Pub. No. 3743 at
18-19, 23-27 (Dec. 2004) ; Polyethylene Retail Carrier Bags from China, Malaysia, and Thailand, Inv. Nos. 731-TA-
1043-1045 (Final), USITC Pub. 3710 at 24-27 (Aug. 2004). See also Hynix Semiconductor, Inc. v. United States,
431 F. Supp. 2d 1302, 1308 n.5 (Ct. Int’| Trade 2006) (acknowledging that subject imports by a domestic producer
from its corporate parent due to atemporary reduction in production from a U.S. production facility did not bar a
finding of significant import volume, because that statute directs the Commission to examine the effect of imports of
subject merchandise on the domestic industry as awhole).

Staples argues that in Outboard Engines from Japan, Inv. No. 731-TA-1069 (Final), USITC Pub. 3752 at
27, 31 (Feb. 2005), the Commission found the fact that the domestic industry was responsible for a large portion of
subject imports mitigated the significance of the total volume of subject imports. Staples’ Prehearing Brief at 28.
We disagree that the factsin these investigations are similar to those in Outboard Engines because the Commission’s
finding there was premised on the fact that the domestic industry was importing substantial volumes of particular
products which it did not produce. That same fact is not presented in these investigations. Tr. at 215 (Ciulla)
(indicating that one U.S. firm has the ability to produce composition books); Prelim. Tr. at 87-88 (Stump,
McLachlan, Robinson, and Rahn) (indicating that the petitioning firms produce filler paper and notebooks).

We also observe that the statutory scheme supports our decision to examine subject import volume as a
whole. For example, where the terms of the captive production provision of the statute are satisfied, in discussing
the treatment of subject imports that are sold in the merchant market, Congress has stated that

[iImports which are sold in the merchant market shall be included in the import penetration ratio

for the merchant market. ... If such imports do not compete with sales of the domestic upstream

article like product in the merchant market, the Commission shall include such importsin the total

import share of the industry’ s total production, but not in the penetration ratio for the merchant

market or in any other calculation in which captive domestic production is excluded.

SAA at 853.
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Target, Indonesian Respondent, Staples, and NuCarta al so argue that the volume of cumulated
subject importsis not significant because total non-subject imports and, in particular, non-subject imports
from Brazil, increased more rapidly over the period of investigation than cumulated subject imports.®’

As respondents note, both the volume of total non-subject imports and the volume of non-subject
imports from Brazil alone, as well as their respective market penetration, did increase over the period
examined, but not in a continuous upward trend. In absolute terms, total non-subject imports generally
increased over the period, from 89.2 million units in 2003 to 165.8 million unitsin 2004, but then fell to
143.8 million unitsin 2005.2® Total non-subject imports held an increasing share of the U.S. market over
the period, with the largest gains occurring early in the period of investigation. As a share of apparent
U.S. consumption, total non-subject imports increased from *** percent in 2003 to *** percent in 2004,
before falling to *** percent in 2005, by quantity.?

In absolute terms, the volume of non-subject imports from Brazil increased sharply from 37.2
million unitsin 2003 to 91.9 million unitsin 2004, then fell to 66.0 million unitsin 2005. Non-subject
imports from Brazil held an increasing share of the U.S. market over the period, with the largest gains
occurring early in the period. Relative to consumption, non-subject imports from Brazil increased from
*** percent in 2003 to *** percent in 2004, before falling to *** percent in 2005, by quantity.?*

While total non-subject imports and non-subject imports from Brazil alone increased absolutely
and as a share of the quantity of apparent U.S. consumption, these increases do not diminish the
significance of the increase of subject imports both absolutely and relative to consumption. By focusing
on the rate of increase of non-subject imports, respondents ignore the fact that such increases were from a
smaller base. In absolute terms, the volume of subject imports was at least 175 percent of the volume of
total non-subject imports over the period. Moreover, the increases in subject import volumes and market
share came primarily at the expense of the domestic industry, especialy between 2004 and 2005, when
the volume of subject imports increased most. Accordingly, we find that the volume of cumulated subject
imports is significant, both in absolute terms and relative to consumption and production in the United
States.

D. Price Effects of the Subject | mports

Section 771(7)(C)(ii) of the Act provides that, in evaluating the price effects of the subject
imports, the Commission shall consider whether —

(I there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

#7 Target’ s Prehearing Brief at 11; see Indonesian Respondent’ s Prehearing Brief at 24-26; see Staples
Prehearing Brief at 25-26; see NuCarta's Posthearing Brief at 1. Staples also maintains that the domestic industry
accounts *** of these increases in non-subject imports from Brazil. Staples' Prehearing Brief at 42. Asdiscussed
above, the volume of CLPSS from Brazil reported by *** was *** the volume reported in the official Commerce
statistics. Considering the wide discrepancy between reported imports from Brazil and the official import statistics,
we continue, for the reasons stated above, to rely on official Commerce statistics, which do not provide the requisite
detail required to conclusively determine the percentage of non-subject imports from Brazil for which the domestic
industry was responsible.

8 CR/PR at Table IV-2.
29 Staff Table C-2.
#0 CR/PR at Table IV-2; Staff Table C-2.
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(1) the effect of imports of such merchandise otherwise depresses pricesto a significant
degree or prevents price increases, which otherwise would have occurred, to a significant
degree.®*

The record indicates that subject imports of CLPSS from China, India, and Indonesiawere
generaly substitutable for the domestic like product. Information from U.S. producers, importers and
purchasers indicates that domestic al lined paper products and CLPSS imported from China, India, and
Indonesia are generally interchangeable.?*? As discussed above, we find that, while quality, reliability,
availability, delivery time, and product consistency are important to purchasers and sometimes disqualify
suppliers, most sales are won or lost on price.?*

In these investigations, U.S. producers and importers provided quarterly pricing datafor five
types of CLPSS and one product that is not part of the scope of the investigations, but isincluded in the
broader domestic like product.®* Six U.S. producers and eight importers provided usable pricing data,
athough not all firms reported pricing for all productsin all quarters.® The pricing data reported by
these firms accounted for approximately *** percent of U.S. producers shipments of al lined paper
products, *** percent of U.S. shipments of subject imports from China, *** percent of U.S. shipments of
subject imports from India, and *** percent of U.S. shipments of subject imports from Indonesia between
January 2003 and December 2005.2%

The Commission also collected pricing datafrom U.S. purchasers of all lined paper products that
conducted auctions or standard bid processes during the period of investigation.*’ Bid data were

24119 U.S.C. § 1677(7)(C)(ii).
22 CRIPR at Table1-2.

23 Most purchasers reported that price, followed by quality were their primary purchasing factors. CR/PR at
Table -1

2 The Commission collected pricing data on six products, five of which are included in the scope of these
investigations: (1) 70-sheet count 10.5 inches x 8.0 inches wirebound notebook with paperboard cover and backing,
no pockets/folders or fashion graphics (“Product 1"); (2) 150-sheet count 10.5 inches x 8.0 inches package of filler
paper—college ruled or wide ruled (“Product 27); (3) 180-sheet count 10.5 inches x 8.0 inches 5-subject wirebound
notebook with paperboard cover and backing and no fashion graphics (“Product 3”); (4) 100-sheet count 9.75 inches
X 7.5 inches composition book with a marbleized cover and no fashion graphics (“Product 4”); (5) a 50-sheet count
11.75 inches x 8.5 inches letter pad bound at the top with cardboard backing and no cover (“Product 5”); and (6) 80-
sheet count 10.5 inches x 8.5 inches wire bound or plastic coil bound fashion notebook with polyolefin or
paperboard cover (“Product 6”). Product 5 was excluded from the scope of these investigations, but is a product
within al lined paper products. CR at V-6to V-7, PR at V-5.

We give no weight to the data for product 5, as this product contains merchandise not subject to the scope
of these investigations. We have therefore excluded datafor this product from our analysis. With respect to Product
6, Petitioner claims that fashion notebooks derive a significant portion of their value from the artwork included on
the cover, but the definition of this product does not account for specific cost differencesin the value-added features.
Accordingly, Petitioner maintains that the probative value of these datais limited. Petitioner’s Answersto
Commissioner Questions at 37. Respondents also refrain from analyzing the pricing data for this product in their
arguments. E.g., Staples’ Posthearing Brief at 6-7, Exh. 1-8-12; Target’s Prehearing Brief at 12-14. In evaluating
the pricing data, we give greater weight to products 1, 2, 3, and 4. We also give more weight to products 1 and 2, as
these products represent an overwhelming percentage of reported volumes of these two pricing products by domestic
producers and importers over the period.

*CRat V-7, PRat V-5.
26 %xx of Sept. 11, 2006.

T CRat V-25toV-27; PRat V-10to V-11. Asmentioned above, auctions are typically held in the fourth
quarter for the following year's BTS season, and suppliers usually are bound by the contract price for the remainder
(continued...)

32



requested for the three largest purchases each year since January 2003. Ten purchasers provided useable
bid data for sales of the requested products.?® A total of 136 bid contracts for all lined paper products
were reported for the period of investigation.?*® These bid data present direct comparisons of prices
offered for the same product to the same purchaser. Approximately *** percent of the contracts for
which suppliers were known were awarded to suppliersin subject countries.?*°

The quarterly price comparison data for Products 1 through 4 show substantial and consistent
underselling by subject imports during the period of investigation. Overall, the subject imports undersold
the domestic product in 78 of 126 possible quarterly comparisons, covering 78 percent of the quantity of
imports for which pricing data were reported.®" The margins of underselling ranged from 0.5 percent to
55.5 percent.?®* Based on the foregoing, we find that there has been significant underselling by subject
imports from China, India and Indonesia.

The price comparison data indicate that prices for the domestic like product were generally lower
at the end of 2005 than they were in the beginning of 2003, although they did not decline consistently
during that period.?® Petitioner argues that prices for the domestic like product declined from 2003 to
2004 as domestic producers lowered their prices to compete with imports and maintain sales volume.
Between 2004 and 2005, Petitioner contends that domestic producers tried instead to hold the line on
price while sacrificing sales volume, thus explaining the partial recovery in pricesin 2005.%*
Respondents argue that the partial recovery in pricesin 2005, the year in which subject imports showed
the greatest growth, demonstrates the lack of a causal link between subject import prices and any injury to
the domestic industry.?®

We conclude that subject imports depressed domestic prices to a significant degree overall, but
especialy in 2004. For Products 1 through 4, domestic prices generally fluctuated throughout 2003, but

247 (..continued)
of the year, although spot purchases are possible. 1d.

8 CRat V-26, PRat V-11.

29 \We note that all of the bid datainvolved sales of subject imports of CL PSS and domestically produced all
lined paper products.

0 CRat V-26, PR at V-11to V-12. Domestic producers frequently were awarded business based on bids to
supply product produced in a subject country. We note that *** percent of the value of the contracts awarded to
foreign suppliers (both subject and non-subject countries) were actually arranged through U.S. producers. CR at V-
26, PR at V-12.

We observe that the percentage estimated above may be understated, as *** percent of the contracts
reported were awarded to suppliers from unknown origins. CR at V-26, PR at V-12.

5! Staff Table V-8. Several respondents object to using data presented in Appendices E and F for purposes of our
price analysis. Appendix E compares prices for products purchased from domestic producers and importers to prices
of purchasers' direct subject and non-subject imports. Target opposes reliance on these data because they compare
prices at different levels of trade and because they exclude a number of large purchasers' prices because the
purchaser was unable to distinguish the import’ s country of origin. Target’s Posthearing Brief at Exh. 1-15.
Petitioner concurs, on the principle that “one would assume that retail pricing would be higher than wholesale
pricing.” Petitioner's Answers to Commissioner Questions at 110. With respect to Appendix F, Staples opposes use
of this appendix, which shows prices for subject merchandise imported by U.S. producers only and prices for subject
merchandise imported by non-producer importers only, as these data may contain domestic producers brokered
imports. Staples’ Posthearing Brief at Exh. 1-5. We have considered their arguments and do not rely on the pricing
datain these appendices for purposes of our price analysis.

22 Staff Table V-8.

%3 \We note that only Product 4 was not lower at the end of 2005. Staff Table V-4.

24 See Petitioner’s Final Comments at 1-2.

%5 E.g., Staples’ Posthearing Brief at 3, 6-7, 1-9, 1-14; Target’s Posthearing Brief at 8-9.
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declined *** overall in 2004 until approximately the first quarter of 2005, when prices increased but
remained below the pricesin the first quarter of 2003.° As noted above, we give the greatest weight to
datafor Products 1 and 2, which represent the greatest volume of trade. Between 2003 and 2005, U.S.
prices declined for both domestic Products 1 and 2 and cumulated subject imports of those products, with
subject imports underselling the domestic like product in most instances.” Subject import prices for
Products 3 and 4 fluctuated nominally over the period of investigation, while domestic prices generally
declined, although Product 4 dlightly increased in 2005.2® |n addition, purchasers confirmed several
instances when they bought subject imports rather than domestic product based on price or used lower
bids by subject producers to force domestic producers to lower their prices. These instances of lost sales
and lost revenues involved large sales volumes, totaling $*** in lost sales and $*** in lost revenues.”®
As respondents maintain, the record indicates that the domestic industry alone cannot fully supply
the U.S. market and demand increased overall during the period. In a market where subject imports and
the domestic like product are substitutable and price is avery important factor in purchasing decisions, a

%6 Staff TablesV-1to V-4. More specifically, the price of domestic Product 1 fell from $*** per unit in the first
quarter of 2003, to its lowest level at $*** per unit in the third quarter of 2004, before rising to $*** per unit in the
first quarter of 2005. Staff Table V-1. The price of Product 1 was lower at $*** in the fourth quarter of 2005 than
in the first quarter of 2003. 1d. The price of domestic Product 2 fell from $*** per unit in the first quarter of 2003,
toitslowest level at $*** per unit in the fourth quarter of 2004, before rising to $*** per unit in the first quarter of
2005. Staff Table V-2. Domestic prices for Product 2 remained stable throughout 2005, but were lower in the fourth
quarter of 2005 than in the first quarter of 2003. Staff Table V-2. The price of domestic Product 3 fell from $***
per unit in thefirst quarter of 2003, to its lowest level at $*** per unit in the second quarter of 2004, before rising to
$*** per unit in the first quarter of 2005. Staff Table V-3. Domestic prices for Product 3 generally increased
throughout 2005, but were lower in the fourth quarter of 2005 than in the first quarter of 2003. Id. The price of
domestic Product 4 fell from $*** per unit in the first quarter of 2003, to its lowest level at $*** per unit in the
second quarter of 2004, beforerising to $*** per unit in the first quarter of 2005. Staff Table V-4. Domestic prices
for Product 4 generally increased throughout 2005. |1d.

%7 Several respondents again argue that because U.S. producers imported a*** majority of subject imports, the
pricing data are based on a comparison of U.S. producers’ prices for domestic and imported products. As such, they
argue that non-producer subject imports have had minimal price effects and the industry’s price effect claim is based
entirely on the extent to which it undersellsitself. See, eq., Target’s Prehearing Brief at 12-13; Staples
Posthearing Brief at Exh. 1-9, 13-14; Indonesian Respondent’ s Prehearing Brief at 27. We note, however, that the
reason so many of the pricing comparisons were provided by domestic producers is not because purchasers' own
direct imports were small, but because they are sold at a different level of trade. In any event, respondents
argument is tantamount to suggesting that the Commission ignore the domestic producers' prices for subject imports.
The Commission generally does not treat domestic producers’ reported import prices in this manner. In accordance
with the statute, we routinely consider the price effects of imports reported by domestic producers as part of total
reported subject import prices unless the Commission determines that circumstances are appropriate for excluding
the domestic producer from the industry under the related parties’ provision, 19 U.S.C. § 1677(4)(B). See, eq.,
Diamond Sawblades and Parts Thereof from China and Korea, Inv. No. 731-TA-1092-1093 (Final), USITC Pub.
3862 at 12-18, V-13 to V-18 (July 2006); Wooden Bedroom Furniture from China, Inv. No. 731-TA-1058 (Final),
USITC Pub. 3743 at 11-13, 20-23, 30-32, Tables V-5to V-20 (Dec. 2004). Regardless, import prices of sales by
producers excluded from the domestic industry under the related parties’ provision would be included in our analysis
of import prices. Consistent with our practice, we include the domestic producers’ import pricesin our analysis of
the effects of subject imports on prices in the United States for the domestic like product.

%8 See CR/PR at Figures V-4 and V-5.

%° CR/PR at Tables V-10, V-11. *** U.S. producers reported that during the period of investigation they had to
reduce prices or roll back announced price increases, and provided 23 lost sales allegations and 18 lost revenue
alegations. CR at V-59, PR at V-12. Asindicated above, Commission staff confirmed some lost sales and lost
revenues allegations. In addition, there were some lost sales alegations that, although unconfirmed, nonetheless
involved situations where purchasers chose to buy lower-priced subject imports. See CR at V-62 to V-65, PR at V-
13to V-15.
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short supply normally would result in rising, not declining, prices. Much of the pricing data for Products
1 through 4, however, indicate declining prices from 2003 to 2004, and despite some improvementsin
2005, those improvements did not offset the declines experienced earlier in the period. We find that
observed declines in domestic prices were caused by the significant underselling by cumulated subject
imports, typically by double-digit margins, over the period. Based on the foregoing we find that
cumulated imports of CLPSS from China, India, and Indonesia have significantly undersold the domestic
like product and depressed domestic prices to a significant degree.*®

E. I mpact of the Subject Imports

Section 771(7)(C)(iii) of the Act provides that the Commission, in examining the impact of the
subject imports on the domestic industry, “shall evaluate all relevant economic factors which have a
bearing on the state of the industry.®* These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital, and research and development. No single factor is dispositive and all relevant
factors are considered “within the context of the business cycle and conditions of competition that are
distinctive to the affected industry.” 2%

Consistent with our findings that the volume of cumulated subject imports and the increasesin
that volume are significant and that there was significant underselling and price depression, we find that
cumulated subject imports are having a significant adverse impact on the domestic all lined paper
productsindustry. Nearly al of the domestic industry’ s trade and financial indicators displayed

%0 \We note that several respondents have argued that prices for non-subject imports from Brazil were lower in
price than subject imports. E.g., CPP' s and Firstline’ s Prehearing Brief at 11; Staples' Posthearing Brief at Exh. 1-
48. The statute does not require that we find a price leader and we decline to do so here. Certain Aluminum Plate
from South Africa, Inv. No. 731-TA-1056 (Fina), USITC Pub. 3734 at 27, n.234 (Nov. 2004); compare Nucor Corp.
v. United States, 318 F. Supp. 2d 1207, 1257 (Ct. Int’'| Trade 2004) (finding that the Commission is “not required to
evaluate if price leadership was the reason why underselling may have decreased or increased in its consideration of
underselling.”). Nevertheless, we further discuss the price of non-subject imports from Brazil in the Impact section
below.

%119 U.S.C. § 1677(7)(C)(iii); see also SAA at 851. “In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from avariety of sources and is vulnerable to dumped or subsidized imports.” SAA at 885.

%2 The statute instructs the Commission to consider the “magnitude of the dumping margin” in an antidumping
proceeding as part of its consideration of the impact of imports. 19 U.S.C. 8 1677(7)(C)(iii) (V). Initsfinal
determinations, Commerce found a range of dumping margins from 76.7 percent to 258.21 percent for subject
CLPSS from China. Notice of Final Determination of Sales at L ess than Fair Value, and Affirmative Critical
Circumstances, In Part: Certain Lined Paper Products From the People’ s Republic of China, 71 Fed. Reg. 53,079,
53,084-85 (Dep’'t Commerce Sept. 8, 2006). In itsfinal affirmative determination for subject lined paper school
supplies from India, Commerce cal culated a weighted-average dumping margin of 23.17 percent for two Indian
exporters, Aero Exports and respondent Navneet Publications, and 3.91 percent for Kejriwal Paper and all others.
Notice of Final Determination of Salesat L TFV, and Negative Determination of Critical Circumstances: Certain
Lined Paper Products from India, 71 Fed. Reg. at 45,014. It calculated a weighted-average dumping margin of
118.63 percent for Indonesian Respondent based on adverse facts available and 97.85 percent for all others. Final
Affirmative Countervailing Duty Determination and Final Negative Critical Circumstances Determination: Certain
Lined Paper School Supplies from Indonesia, 71 Fed. Reg. 47,174, 47,177 (Dep’'t Commerce Aug. 16, 2006).
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unfavorable trends that worsened during the period of investigation as subject imports increased, until
interim 2006, after the petition in these investigations was filed.**

Domestic production and shipments declined *** overall throughout the period of
investigation.?® Not only did the domestic industry’ s production capacity fall over the period of
investigation, but its capacity utilization rate fell aswell, indicating that declines in production and
shipments exceeded declines in capacity.”® As detailed above, the domestic industry’ s market share fell
sharply, particularly in the last year of the period of investigation, at the same time that subject imports
gained an almost equal amount of market share. Employment in the al lined paper products industry also
declined overall,?® although productivity increased from 2003 to 2005.%¢"

Many of the domestic industry’s financial indicators also declined over the period of
investigation.®® Operating income, operating margins, capital expenditures, and research and

%3 A s mentioned above, the Commission collected annual data for the period of January 2003 through December
of 2005. It also collected interim data for the period January 2005 through June 2005 and for the corresponding
monthsin 2006. For the reasons discussed supra note 225, we have focused our analysis on the annual data and give
little weight to the data for the interim period under the post-petition effects provision. 19 U.S.C. 8 1677(7)(1); SAA
at 854.

24 Production decreased from *** million unitsin 2003 to *** million unitsin 2004 and then fell to *** million
unitsin 2005. Staff Table C-2. Theindustry’s U.S. commercial shipments declined from *** million unitsin 2003
to *** million unitsin 2004, and then decreased further to *** million unitsin 2005. Staff Table C-2.

We note that Petitioner claims MeadWestvaco closed two production facilities over the period because of
subject imports. Petitioner’s Prehearing Brief at 26. Respondents argue that the facilities were closed for other
business reasons. The record in the final phase of these investigationsis mixed. E.q., Petitioner’s Answersto
Commissioner Questions at 93-96 (citing Prelim. Tr. at 31 (McLachlan), 36 (Perry)); Staples Prehearing Brief at 15-
16 & Exh. 7 (arguing that MeadWestvaco closed the two plants to source production from Brazil); Target's
Prehearing Brief at 15-16 & Exh. 5-B (arguing that MeadWestvaco closed the facilities because they were not
strategically located, and the closures were part of streamlining operations). We note that the reason for
MeadWestvaco’ s closure of the two production facilitiesis not dispositive to our determination.

%65 Domestic production capacity fell from *** billion unitsin 2003 to *** billion unitsin 2003, and further to
*** million unitsin 2005. Staff Table C-2. Much of this reduction is accounted for by the closure of two production
facilities by MeadWestvaco in 2004. CR at 111-4, PR at 111-3; Staff Table C-2. The domestic industry’ s capacity
utilization declined from *** percent in 2003, to *** percent in 2004, and then fell further to *** percent in 2005.
Staff Table C-2.

%6 The number of production and related workers declined from *** in 2003, to *** in 2004, and further to ***
in 2005. Staff Table C-2. Hours worked declined from *** in 2003, to *** in 2004, and further to *** in 2005. 1d.
Wages paid declined from $*** in 2003, to $*** in 2004, and fell further to $*** in 2005. 1d.

%7 Productivity increased from *** units per hour in 2003 to *** units per hour in 2004, and increased further to
*** units per hour in 2005. Staff Table C-2.
We also note that end-of-period inventories fluctuated, but were generally stable between 2003 and 2005.
End-of-period inventories increased from *** million unitsin 2003 to *** million unitsin 2004, then decreased to
*** million unitsin 2005. Staff Table C-2.

%68 \We decline to remove the financial data of *** from the domestic industry, as advocated by Staples. Staples
Prehearing Brief at 34-35. The Court of International Trade “ has repeatedly affirmed . . . .that * Congress intended
the [Commission] determine whether or not the domestic industry (as awhole) has experienced material injury due
to theimports. This language defies the suggestion that the [Commission] must make a disaggregated analysis of
material injury.”” Calabrian Corp. v. United States, 794 F. Supp. 377, 385-86 (Ct. Int'| Trade 1992) (quoting
Copperweld Corp. v. United States, 682 F. Supp. 552, 569 (Ct. Int’| Trade 1988) (other citations omitted)); see also
Certain Aluminum Plate from South Africa, Inv. No. 731-TA-1056 (Final), USITC Pub. 3734 (Nov. 2004) at 21, n.
179 (declining to rely “on isolated data from a given producer); Ironing Tables and Certain Parts Thereof from
China, Inv. No. 731-TA-1047 (Final), USITC Pub. 3711 (July 2004) at 18 (“[T]he operating income ratio is only one

(continued...)
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development expenditures al followed these downward trends. Cost of goods sold (“COGS’) as aratio
to sales increased during the period of investigation, reflecting, in part, lower production volume. COGS
was *** percent of salesin 2003, increasing to *** percent of salesin 2004, before declining *** to ***
percent in 2005.%%°

In amarket where demand isincreasing overall, we would normally expect to see domestic prices
and the industry’ s profitability increasing. Instead, operating income fell by *** percent from 2003 to
2005.2° The domestic industry’ s ratio of operating income to sales fell by *** percentage points from
2003 to 2005, from *** percent to *** percent.”

Although capital expenditures fluctuated over the period investigated, overall from 2003 to 2005,
thisfinancia indicator declined. Research and development expenditures also decreased during those
years_zn

Overdl declinesin U.S. industry performance indicators occurred as subject imports entered the
U.S. market in increased and significant volumes and gained market share amost exclusively at the
expense of the domestic industry. At the same time, subject imports undersold domestic product,
typically by double-digit margins, and depressed domestic prices to a significant degree, causing declines
in the domestic industry’ s overall financial performance. Operating income, operating margins, and
capital expenditures declined overall as the domestic industry decreased production, capacity, and
capacity utilization. The industry’sfinancial performance declined most dramatically between 2003 and
2004. Inthat year, subject imports increased notably in absolute terms and domestic shipments declined
marginally, but domestic prices fell substantially as U.S. producers tried to maintain sales volume.

Petitioner argues that the domestic industry stabilized its overall financial condition at the end of
the period of investigation only by reducing domestic shipment quantities and thereby maintaining price

268 (,..continued)
of many factors the Commission examines in makes its finding as to the impact of subject imports on the domestic
industry.”). We have, however, excluded *** financial datafrom the consolidated industry’s data, because this firm
did not supply complete financial datafor the entire period and itsinclusion in the consolidated financial data would
therefore distort the overall industry’ strends. CR/PR at VI-1 n.2. Alternatively, even if *** financial data were
included for 2004 and 2005, the trends for nearly all financial indicators declined between 2004 and 2005. Staff
Table VI-1c. Inclusion of itsfinancial datain our analysis of the impact of subject imports on the domestic industry
for those two years would not change our conclusions.

%9 Staff Table C-2. We have considered Staples’ argument that the declines in profitability were attributable to
*** raw material costs between 2003 and 2004, atrend that is consistent with the paper industry as awhole.
Staples’ Prehearing Brief at 35. Although the record contains some evidence indicating that the price of paper, the
principal input in the production of al lined paper products, increased, the industry’s financials do not support this
argument. The industry’s raw material costs and overall COGS declined inconsistently over the period, with ***
declines occurring between 2003 and 2004 and *** declines occurring between 2004 and 2005. COGS declined
from $** million in 2003 to $*** million in 2004, before dropping to $*** million in 2005. Staff Table C-2.
While total raw material costs declined from $*** million in 2003 to $*** million in 2004, before dropping to $***
million in 2005, raw materials as aratio to net salesincreased from *** percent in 2003 to *** percent in 2004, and
reached their highest level in 2005 at *** percent largely because net sales dropped more steeply than raw material
costs. Staff Table VI-1b.

10 Staff Table C-2. Operating income decreased from $*** million in 2003 to $*** million in 2004, then fell to
$*** million in 2005.
21 Staff Table C-2.

22 gtaff Table C-2; Memorandum INV-DD-129 at Table VI-3. Capital expenditures for the domestic industry
increased from $*** in 2003 to $*** in 2004, before decreasing to $*** in 2005. Staff Table C-2. We note that the
record contains information on research and devel opment expenses only as they pertain to L PP, a subset of all lined
paper products. Research and development expenses decreased from $*** in 2003 to $*** in 2004 before
decreasing to $*** in 2005. Staff Table VI-1b.
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levelsin 2005.2° The record supports Petitioner’ s position. The increases in absolute volumes and
market share of cumulated subject imports were particularly significant in 2005, when cumulated subject
imports increased by 42.8 percent in absolute terms and gained an additional *** percent of the U.S.
market.>”* Concomitant with subject imports’ rapid increase in 2005, the domestic industry’s U.S.
shipments and net sales values on those domestic sales declined *** 2> We therefore find that subject
imports have had a negative impact on the condition of the domestic industry during the period of
investigation.

As part of our analysis, we have considered the argument of several respondents that the domestic
industry was profitable over the period and, therefore, could not be suffering material injury by reason of
subject imports.?® While the industry’ s returns were at profitable levels over the periods examined, the
statute directs the Commission to consider, among other factors, the industry’ s “actual and potential
decling[g] in . . . profits.”?" The fact that the industry earned a small profit over the period does not
mitigate the overall *** percentage-point decline in the domestic industry’ s operating income to net sales
ratio.’”® Moreover, financial results are only some of the statutory factors we are required to consider. In
these investigations, the substantial declines in trade indicators, as well as employment, provide ample
evidence of adverse impact over and above declinesin profitability.

We a'so have considered respondents’ argument that the domestic industry is responsible for the
increasing volume of subject imports during the period because it has adopted an outsourcing strategy,
such that, as aresult of itsimporting operations, the domestic industry isinjuring itself.?”

Respondents’ argument is legally and factually flawed. First, as alegal matter, the statute directs
us to assess the “impact of imports on domestic producers of domestic like products, but only in the
context of domestic production operations within the United States.”?*® Congress has specifically stated
that the;

foreign operations or import operations of domestic producers are not to be considered in
measuring the impact of imports on the domestic industry. For example, profits earned by a
domestic producer due to products which it imports to meet competition should not be the basis
of a negative determination of injury. The domestic industry may be materially injured by reason
of unfair imports even if some producers themselvesimport in order to stay in business.®*

The statute therefore requires the Commission to focus on whether the subject imports are having an
adverse impact on the domestic production operations of the industry, not whether the domestic industry
isinvolved in importing subject merchandise. Congress has expressly made the latter matter only
relevant to the Commission’ s determination of whether to exclude particular domestic producers from the

273 petitioner’ s Final Comments at 2.
274 Staff Table C-2.

5 Net sales values declined by *** percent over the period. Net sales values decreased from $+** millionin
2003 to $*** million in 2004, and further to $*** million in 2005. Staff Table C-2.

2% E.q., Target’s Prehearing Brief at 14; Indonesian Respondent’ s Prehearing Brief at 29; Staples’ Posthearing
Brief at 7.

719 U.S.C. 8§ 1677(7)(C)(iii)(1).
278 Staff Table C-2; 19 U.S.C. § 1677(7)(C)(iii)(1).

2 E.g., Staples Posthearing Brief at 5; Indonesian Respondent’ s Posthearing Brief at 10-11. See also Tr. at
226-27 (VanGuyse), 240 (Eidinger), 255 (Shor), 351 (Shor), and 395 (Trossevin).

2019 U.S.C. §1677(7)(B)(I11)(emphasis added).

%1 S Rep. No. 100-171, 100thCong., 1st Sess. 117 (1988) (emphasis added); see also H. Rep. 100-40, 100th
Cong., 1st Sess. 128-29 (1988).
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definition of the domestic industry. Indeed, the legislative history cited makes clear that when domestic
producers import subject product to “stay in business,” such imports can be evidence of statutorily
cognizableinjury.

Second, respondents’ argument is factually flawed. In arguing that domestic producers could
aleviate materia injury if they simply stopped importing subject merchandise, respondents ignore the
fact that subject imports also were increasingly imported by importers that are not domestic producers.?®
The adverse impact of these imports cannot be attributed to any outsourcing strategy by the domestic
producers during the period of investigation,® even if we were to find no adverse effects due to subject
imports imported by domestic producers. Moreover, as we have previously stated, “[w]hile any given
domestic producer’ s imports would presumably not harm that producer, the same cannot be said for other
domestic producers who must compete with those imports.” 2

As respondents maintain, the record indicates that the domestic industry alone cannot fully supply
the U.S. market and demand increased overall during the period. Asindicated above, this normally
would result in rising, not declining, prices.?® We find that observed declines in domestic prices were
caused by the significant underselling by cumulated subject imports, typically by double-digit margins,
over the period. These depressed prices caused declines in the domestic industry’ s overall financial
performance, as subject imports entered the U.S. market in significantly increasing volumes and gained
market share ailmost exclusively at the expense of the domestic industry. The industry’s operating
income, operating margins, capital expenditures, and research and development expenditures declined
overal asthe domestic industry decreased production, capacity, capacity utilization, employment, and
wages. In sum, the record shows that subject imports have had a hegative impact on the condition of the
domestic industry during the period of investigation.

The Federa Circuit in Bratsk Aluminum Smelter v. United States requires that we undertake an
additional analysis of non-subject imports in certain circumstances.” This analysisis triggered only
“whenever the antidumping investigation is centered on a commodity product, and price competitive non-
subject imports are a significant factor in the market.”?®” In these situations, we are required to address
“whether non-subject imports would have replaced the subject imports without any beneficial effect on
domestic producers.” 28 2

%2 See CR/PR at Table 1V-5 (indicating that the volume of cumulated subject imports by firms other than U.S.
producers increased absolutely in each calendar year from 2003 to 2005).

83 Moreover, the rationale behind a voluntary global outsourcing strategy would be that sales of imports are more
profitable than sales of domestic production. In fact, the evidence of record indicates that the industry’ s importing
operations produced similar financial results to their domestic operations overall. Cf. Staff Table C-2 with
Memorandum INV-DD-129 at Tables G-1, G-3.

284 polyethylene Retail Carrier Bags from China, Malaysia, and Thailand, Inv. Nos. 731-TA-1043-1045 (Final),
USITC Pub. 3710 at 27 (Aug. 2004). See generally Timken U.S. Corp. v. United States, 310 F. Supp. 2d 1327, 1338
(Ct. Int’l Trade 2004) (remanding the Commission’s sunset determination for failure to examine the likely
competitive behavior of foreign producers toward the domestic industry as a whole, especially those domestic
producers unrelated to subject importers, in its volume and price effects analysis).

%5 See, e.0., Staff TablesV-1to V-4.

286 444 F.3d 1369 (Fed. Cir. 2006). We note that the Commission is continuing to consider and pursue its options
regarding future appeal s of the Bratsk decision.

%7 |d. at 1375.

%8 |d, We note that the Federal Circuit did not elaborate on the parameters of several components of the
additional analysisthat we undertake here, including the definition of a“commaodity product,” beyond the
Commission’s standard analysis regarding general interchangeability; the range of elements that might contribute to
an analysis of non-subject imports being a “significant factor” in the market; the definition and application of when

(continued...)
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Although Petitioner contends that CL PSS imports and the domestic like product are commodity
products, it argues that the additional analysisis not warranted in these investigations because non-subject
imports are not a significant factor in the U.S. market. It further maintains that even if the analysis were
triggered, non-subject imports could not eliminate the benefit that the domestic industry would derive
were an order imposed because non-subject producers do not have the capacity to fully replace the subject
imports at the volumes and price levels at which subject imports are currently sold in the U.S. market.*®
Indonesian Respondent, Staples, Walgreens, CPP and Firstline, Target, and NuCarta disagree and urge
the Commission to apply this analysisin these investigations.”* Respondents argue that non-subject
imports and, in particular, non-subject imports from Brazil, would have replaced subject imports over the
period for the following reasons. non-subject imports are interchangeable products that meet purchasers
quality specifications and the volume of non-subject imports increased significantly in interim 2006.2%

The record supports Petitioner’ s view that the domestic like product, subject imports, and non-
subject imports of CLPSS are generally commodity products. Although there were several market
participants that indicated quality differences in the products, the majority of responding producers,
importers, and purchasers reported that the domestic like product and CLPSS imports from China, India,
Indonesia, and Brazil were always or frequently interchangeable.®® Furthermore, the one U.S. producer
and the mgjority of responding purchasers comparing the domestic like product and subject imports from
China, India, and Indonesia to non-subject sources (other than Brazil) reported that the products were
aways interchangeable, while all responding U.S. importers reported that these products were at |east
sometimes interchangeable.”* In addition, purchasers that compared the domestic like product to subject
imports from each subject country and to non-subject imports from Brazil overwhelmingly indicated that

288 (,..continued)

“replacement” has occurred, and the indicators by which “any beneficial effect” may be measured.

Asthe finders of fact, we have interpreted these aspects of the additional analysis that we undertake herein
conjunction with the Commission’ s traditional indicators of material injury. Thistraditional analysis, in accordance
with Congressional intent, includes our long-standing and continuing examination of non-subject imports and their
effect on the U.S. market, which we explore more expansively in accordance with the Federal Circuit’s decisionin
Bratsk. 444 F.3d at 1375-76. See S. Rep. No. 249, at 74-75 (1979) (“Current law does not . . . contemplate that the
effects from less-than-fair-value . . . imports be weighed against the effects associated with other factors (e.q., the
volume and prices of imports sold at fair value. . . . [i.e., non-subject imports]), 56-57 (concerning subsidized
imports)).

%9 |n these investigations, it is not necessary in our analysis under Bratsk for the Commission to make a finding
asto whether benefits accrued to the domestic industry due solely to price effects. We note that, even under
circumstances in which non-subject import volumes fully replace subject imports, the Commission could find a
benefit to the domestic industry if non-subject volumes were fairly traded and priced at levels higher than subject
imports prior to imposition of the order.

20 Ty at 182 (Brightbill); see also Petitioner’s Prehearing Brief at 50 n.114; Petitioner’s Answers to
Commissioner Questions at 23-24, 32, 35.

#1 See Indonesian Respondent’ s Prehearing Brief at 33; Staples Prehearing Brief at 44; Walgreens' Posthearing
Brief at 8; CPP and Firstline’ s Posthearing Brief at 8; Target’'s Posthearing Brief at Exh. 1-20; see NuCarta's
Posthearing Brief at 1.

%2 See, e.g., Indonesian Respondent’ s Prehearing Brief at 24-26; Staples’ Prehearing Brief at 43-44.
2 CRat 11-14, PR at I1-9.

24 CR/PR at Tablel1-3, CR at 11-20, PR at 11-12 to 11-13. One purchaser specifically reported that CLPSS from
Taiwan were always interchangeable with CLPSS from all other countries and the domestic like product, while
another purchaser reported that CLPSS from Vietnam and Taiwan were frequently interchangeable with the
domestic like product and subject imports from China and Indonesia and non-subject imports from Brazil. CR at I1-
20, PR at 11-12to 11-13.
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the quality of the products was comparable.®® Moreover, no respondent party contests characterizing the
domestic like product, subject imports, and non-subject imports as commodity products. Based on the
foregoing, we find that the first triggering factor identified in Bratsk is present in these investigations.

The second triggering factor is whether price competitive non-subject imports are a significant
factor in the U.S. market. Although the record is mixed, we find that, on balance, non-subject imports are
not a significant factor.

As indicated above, respondents maintain that non-subject imports, and in particular non-subject
imports from Brazil, held a“dominant presence” in the U.S. market during the period of investigation.*®
27 Total non-subject imports include non-subject CL PSS from approximately 48 different countries.
Producers from these sources exported non-subject CL PSS merchandise to the United States in noticeably
different volumes and values over the period investigated. The volume of U.S. shipments of imports from
some non-subject suppliers declined over the period, while the volume of non-subject imports from other
sources increased rapidly.® For example, the volume of non-subject imports from France declined over
the period from 2.7 million unitsin 2003 to 2.4 million unitsin 2004, before declining substantially to
438,000 unitsin 2005.%° At the same time, the volume of non-subject imports from Argentina declined
rapidly from 209,000 unitsin 2003 to 9,000 units in 2004, but increased to 1.5 million unitsin 2005.3°
The volume of imports from other non-subject sources increased overall, but exhibited differing quantity
and value trends. More specifically, the volume of non-subject imports from Canada increased from 9.8
million units in 2003 to 23.0 million unitsin 2004, and were stable in 2005 at 23.5 million units.** While
non-subject imports from Canada were less than those of non-subject imports from Brazil by quantity, by
value, non-subject imports from Canada were the largest source of non-subject merchandise.” By
guantity, non-subject imports from Japan were the twelfth-largest source of total imports of CLPSS in
2005, but, by value, the sixth-largest source of total imports.*® These facts suggest that total non-subject
imports were present in the U.S. market to varying degrees during the period investigated, and a multitude
of non-subject supply sources exported amix of products, some of which were value-added products
commanding higher prices.

With regard to respondents’ focus on non-subject imports from Brazil, our record indicates that
non-subject imports from Brazil comprise notebooks, composition books, and filler paper, the three main
products expressly included in the scope of these investigations, and appear widely availablein the

% CR/PR at Table1-5.

2% E ., Staples’ Prehearing Brief at 41; see also Indonesian Respondent’ s Prehearing Brief at 24-26; Target’s
Prehearing Brief at 7; see Walgreens' Posthearing Brief at 8; see NuCarta' s Posthearing Brief at 1.

27 \We note that Bratsk instructs us to focus on total non-subject imports, rather than one particular source. 444
F.3d at 1375-76. Because respondents have focused their arguments on non-subject imports from Brazil, we discuss
both non-subject imports from Brazil and total non-subject imports, which includes non-subject imports from Brazil.

%8 See, e.q., official Commerce import statistics.
29 Official Commerce import statistics.
30 Official Commerce import statistics.

%1 Official Commerce import statistics.
%02 Official Commerce import statistics.
303 Official Commerce import statistics.
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market.*** Moreover, the pricing data suggest that, although non-subject imports from Brazil were
comprised of a*** included within CLPSS, the volume of those imports were *** 3%

As awhole, the volume of total non-subject imports reached their highest level in 2004, before
falling in 2005, increasing from 89.2 million unitsin 2003 to 165.8 million units in 2004, and then falling
to 143.8 million unitsin 2005.>® The volume of total non-subject imports from Brazil followed the same
trend in absolute terms, increasing from 37.2 million unitsin 2003 to its highest level at 91.9 million units
in 2004, and then falling to 66.0 million unitsin 2005.%" In isolation, these volume increases in total non-
subject imports, as well as non-subject imports from Brazil alone, are not an unimportant factor to
consider. Nevertheless, these increases occurred when subject import levels were increasing at
approximately twice the rate as non-subject imports and in much larger absolute volumes. The volume of
subject imports also increased in each year of the period of investigation, while the volume of total non-
subject imports, as well as non-subject imports from Brazil alone, increased to their highest levelsin 2004
and then declined substantialy in 2005. Asashare of total CLPSS imports, total non-subject imports
comprised only a fluctuating minority of total imports (between 25.4 and 36.2 percent) during the period
of investigation, and were considerably lower when considered as a share of apparent U.S. consumption
rather than of total imports.>® These percentages are even smaller for non-subject imports from Brazil,
the country on which respondents focus their arguments.®*® Subject imports, moreover, comprised an
overwhelming majority of total imports, ranging from 63.8 percent to 74.6 percent, and held the second-
largest share of the U.S. market after domestic producers over the period by quantity (ranging from ***
percent to *** percent).>™

With respect to price comparability, the record contains pricing-product data with respect to non-
subject imports from Brazil only. Those data indicate that non-subject imports from Brazil undersold the

304 See Staff Tables V-1 to V-4 (including pricing data for non-subject imports from Brazil for Products 1 through
4); CR/PR at Table V-9 (providing bids offering to supply CLPSS from Brazil in 51 instances).

35 See Staff Tables V-1 to V-4 (including pricing data for non-subject imports from Brazil for Products 1 through
4). Several respondents also contend that the domestic industry is responsible for an *** of the imports from Brazil.
Staples' Prehearing Brief at 42; see also Indonesian Respondent’s Prehearing Brief at 17. As discussed above, the
volume of CLPSS from Brazil reported by *** was*** the volume reported in the official Commerce statistics ***.
Considering the wide discrepancy between reported imports from Brazil and the official import statistics, we
continue, for the reasons stated above, to rely on official Commerce statistics, which do not provide the requisite
detail required to conclusively determine the percentage of non-subject imports from Brazil for which the domestic
industry was responsible. The record does state that *** U.S. producers imported non-subject imports from Brazil
over the period. Staff Table 111-9.

%% CR/PR at Table 1V-2.
%7 CR/PR at Table IV-2.

3% \We note that the Court did not devise a specific numerical test for determining when non-subject imports are a
significant factor in the market. In Bratsk the Court stated that non-subject imports were a significant factor in the
U.S. silicon market because non-subject imports accounted for approximately 73.0 to 82.6 percent of total imports.
444 F.3d at 1375.

As discussed above, total non-subject imports of CLPSS as a share of total CLPSS imports increased from
25.4 percent in 2003 to 36.2 percent in 2004, before falling to 25.7 percent in 2005 by quantity. Staff Table IV-2.
Relative to consumption, total non-subject imports increased from *** percent in 2003 to *** percent in 2004, before
falling somewhat to *** percent in 2005, by quantity. Staff Table C-2.

399 Non-subject imports from Brazil as a share of total imports increased from 10.6 percent in 2003 to 20.1 percent
in 2004, before falling to 11.8 percent in 2005 by quantity. CR/PR at Table IV-2. Relative to consumption, non-
subject imports from Brazil *** from *** percent in 2003 to *** percent in 2004, before falling to *** percent in
2005, by quantity. Staff Table C-2.

%9 CR/PR at Tables IV-2; Staff Table C-2.
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domestic like product as well as the cumulated subject imports.®* We would expect that non-subject
imports from Brazil would aggressively market in the United States, given their consistent underselling of
subject imports and the domestic like product, their substitutable nature, and their general availability in
the market, but they did not. Although the volume of non-subject imports from Brazil increased
somewhat in absolute terms, these imports did not penetrate the market rapidly, gaining only ***
percentage points of apparent U.S. consumption between 2003 and 2005. Furthermore, despite their
lower price, non-subject imports from Brazil actually declined in volume and market share in 2005, the
year in which subject imports increased the most in volume and market share. Similar to non-subject
imports from Brazil, total non-subject imports exhibited the same behavior, gaining only *** percentage
points of apparent U.S. consumption between 2003 and 2005, and there was no uniform volume trend
among sources of non-subject supply.**? On balance, weighing the facts of record in these investigations,
we find that non-subject imports were price competitive, but these imports were not a significant factor in
the U.S. all lined paper products market over the period of investigation.®*® Accordingly, we do not find
the second triggering factor identified in Bratsk to be present and therefore are not required to address
“whether non-subject imports would have replaced subject imports without any beneficial effect on
domestic producers.”3'

Nevertheless, even if both of the triggering factors were present, we would not find that non-
subject imports “would have replaced subject imports without any beneficial effect on domestic
producers.”®*® The record in these investigations demonstrates that non-subject producers of CLPSS did
not have sufficient capacity to completely replace subject imports during the period of investigation.®

Weighing the evidence, we first conclude that the record does not support respondents’ chief
assertion: that non-subject imports from Brazil could have replaced subject imports without benefit to the
domestic industry.®'" It is estimated that Brazilian producers have production capacity of 205,000 metric

31 Non-subject imports from Brazil undersold the domestic like product in 30 out of 39 price comparisons. CR/PR
at Table V-8. The margins of underselling ranged from 1.0 percent to 52.1 percent. 1d. In comparison to subject
import prices, non-subject imports from Brazil generally undersold subject imports over the period. CR/PR at Figures
V-2to V-6. We note that Brazilian prices were generally lower than cumulated subject import prices. See Staff
TablesV-1to V-4. We further note that when a Brazilian producer submitted offers in the same bid process as
domestic producers, the bid data reveal that the price quote from Brazil was lower in agreat majority of the time.
When Brazilian producers submitted offersin the same bids as subject producers from China and Indonesia, however,
the offer for imports from Brazil was generally higher. When Brazilian producers submitted offers in the same bids
as subject producers from India, the offer for imports from Brazil was priced either higher or lower than subject
imports from India. See CR at V-28to V-58.

2 Total non-subject imports reached their highest level in 2004 and fell in 2005, and did not penetrate the market
rapidly. Staff Table C-2. Asindicated above, non-subject imports from Brazil gained a majority of the increase
(*** percent) over the period of investigation.

Although we give little weight to AUV data on the record, in light of the product mix concernsin these
investigations, we observe that the AUVs of non-subject imports from Brazil were lower than cumulated subject
imports over the period and the domestic like product. The AUV s of all non-subject imports, however, were higher
than those of cumulated subject imports over the period. CR/PR at Table 1V-2, Staff Table C-2.

%13 See generally Nippon Steel Corp. v. United States, _ F.3d ___, slip op. No. 05-1404 (Fed. Cir. Aug. 10,
2006).

314 444 F.3d at 1375.

315 444 F.3d at 1375.

36 CR at VII-10to VII-11, PR at VII-6 to VII-7.

37 |ndonesian Respondent’ s Prehearing Brief at 24-26; Staples’ Prehearing Brief at 43-44.
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tons, of which 65,000 metric tons are available for export.®'® Petitioner estimates that this equates to
approximately 417 million units of CLPSS, of which 120.0 million units are exported.®® Target estimates
that four Brazilian firms have capacity to produce 42,000 metric tons, or 303.4 million units, but indicates
that these data are understated because they do not include ***, the largest known producer of CLPSSin
Brazil.*® CPP and Firstline also indicate that demand in the Brazilian market ends in March of each year,
which allows Brazilian producers to allocate resources to the U.S. market late in the production season,
but only for about three months prior to the peak BTS season in the United States.®* This fact indicates
that Brazilian producers had limited production capacity available to supply U.S. demand.

On balance, based on either of these estimates and the fact that Brazilian producers had limited
capacity available to supply the U.S. market, we find that it would not be possible for Brazilian producers
to completely replace subject imports of between 262.5 million units and 416.5 million units during the
period of investigation even if Brazilian producers had dedicated complete production and production
capacity to the U.S. market, an unlikely scenario.®* As discussed above, we would have expected that
non-subject imports from Brazil would have aggressively penetrated the U.S. market if they had the
capabilities and incentive to do so, given their consistent underselling of all competitors, their
substitutable nature, and their wide availability in the U.S. market. This did not happen during the period
investigated, further supporting our conclusion that Brazilian capacity available to serve the U.S. market
isfar more limited than that of subject producers.®?

The available data on the collective capacity of al non-subject producers support the conclusion
that such capacity islimited.®* Moreover, the interim data collected confirm our conclusion that total
non-subject imports could not have replaced subject imports and negated the beneficial effect on domestic
producers that would result from an order.*® Although the volume of total non-subject imports aswell as
non-subject imports from Brazil alone were higher in absolute terms and relative to consumption in
interim 2006 as compared to interim 2005, they did not fully replace subject imports, which were lower in

%8 CRat VII-11, PR at VI1I-6.

31 Petitioner’ s Answers to Commissioner Questions at 26.
0 Target’' s Posthearing Brief at Exh. 1-23-24.

¥ CPP's and Firstling's Prehearing Brief at 13.

%22 Staff Table C-2; see generally Nippon Steel Corp. v. United States, ~~ F.3d ___, slip op. No. 05-1404 (Fed.
Cir. Aug. 10, 2006).

3 See CRat VII-11 n.41, PR at VII-6 n.41; Staff Table C-2 (indicating that cumulated subject imports increased
from 262.5 million unitsin 2003 to 291.7 million units in 2004, and then to 416.5 million unitsin 2005).

324 Petitioner claims that the CLPSS industry in Mexico is dominated by a single firm and that the export capacity
of this producer is*** metric tons. Petitioner’s Answersto Commissioner Questions at 32. Even though Petitioner
did not convert these data into units, this available capacity would be *** than that reported for Brazilian producers.
Moreover, the record indicates that non-subject imports from Mexico followed the same volume trend as non-subject
imports from Brazil, increasing the most between 2003 and 2004, but declining in 2005. Non-subject imports from
Mexico increased from 4.1 million unitsin 2003 to 6.0 million units, and then fell to 5.0 million unitsin 2005.
Official Commerce import statistics.

While no capacity data were submitted for the Canadian industry, this industry is dominated by asingle
firm that is owned by a domestic producer. Id. at 32; CR at VI1I-11, PR at VII-7.
We further note that ***. Petitioner’s Posthearing Brief at Exh. 6.

%25 For the reasons discussed supra notes 225, 262, under the post-petition effects provision, we do not rely on the
interim data for purposes of our material injury analysis. 19 U.S.C. § 1677(7)(1); SAA at 854. For the purpose of
our analysis of the replacement and benefit factors under Bratsk, however, we consider interim datato be
supplementary evidence and rely on it accordingly. See 444 F.3d at 1375-76 (indicating that the Commission did not
explain how much spot prices for silicon metal increased, the significance of that increase, or the significance of
price increases in 11 domestic contracts following Commerce’s preliminary determination).
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interim 2006 while these investigations were pending. Rather, when subject imports were lower in
interim 2006 as compared to interim 2005, alarge portion of the market share held by subject imports was
taken by domestic producers as well astotal non-subject imports, particularly non-subject imports from
Brazil.*® Indeed, one retailer respondent testified that it “scrambled” to secure non-subject sources of
supply after the filing of the petition in these investigations.®’

The domestic industry also experienced an improvement in its domestic production, capacity,
capacity utilization, U.S. shipments, inventories, and employment, in interim 2006 as compared to interim
2005.%% |n particular, domestic production was 32.1 percent higher in interim 2006 as compared to
interim 2005; and capacity utilization was 13.0 percentage points higher in interim 2006 as compared to
interim 2005.%*° The domestic industry’s U.S. shipments were higher in interim 2006 at 185.6 million
units as compared to interim 2005 at 129.1 million units, a period change of 43.8 percent.*° Domestic
price levels improved in interim 2006 as compared to the same period in interim 2005, notwithstanding
the increase in non-subject importsin interim 2006.! Moreover, many of the domestic industry’s
financial indicators improved, including operating income, net sales as aratio to operating income, and
net sales values. Operating income was $11.7 million in interim 2006 as compared to $7.6 millionin
interim 2005, and the industry’ s operating income as a ratio to net sales was also higher in interim 2006
(9.6 percent) as compared to interim 2005 (7.9 percent).*** Net sales values also were 27.5 percent higher

6 Memorandum INV-DD-128 at Table C-2A. Asashare of apparent consumption, the domestic industry held a
higher share of the U.S. market in interim 2006 (28.6 percent) than interim 2005 (20.8 percent). 1d. Asashare of
apparent consumption, total non-subject imports held a higher share of the U.S. market in interim 2006 (27.0
percent) than interim 2005 (13.4 percent). 1d. Non-subject import from Brazil followed the same trend, holding a
higher share in interim 2006 (15.8 percent) than interim 2005 (6.7 percent). 1d.

%7 Tr. at 221 (Ciulla).

328 Memorandum INV-DD-128 at Table C-2A. Capacity was higher in interim 2006 at 331.3 million units as
compared to interim 2005 at 318.8 million units. Memorandum INV-DD-128 at Table C-2A. Inventories were
lower ininterim 2006 at 114.8 million units as compared to interim 2005 at 122.8 million units. Memorandum INV-
DD-128 at Table C-2A.

39 Memorandum INV-DD-128 at Table C-2A. Production was higher in interim 2006 at 201.5 million units as
compared to interim 2005 at 152.6 million units. Memorandum INV-DD-128 at Table C-2A. Capacity utilization
was higher in interim 2006 at 60.8 percent as compared to interim 2005 at 47.9 percent. Memorandum INV-DD-128
at Table C-2A. The number of production workers was higher in interim 2006 at 765 as compared to interim 2005 at
753. 1d. The number of hours worked was higher in interim 2006 at 769,000 hours as compared to interim 2005 at
725,000 hours. |d.

330 Memorandum INV-DD-128 at Table C-2A.

%1 More specifically, the price of domestic Product 1 was higher at $*** per unit in the first quarter of interim
2006 than $*** per unit in the first quarter of interim 2005. Memorandum INV-DD-128 at Table V-1A; Staff Table
V-1. The price of Product 1 also was higher at $*** in the second quarter of 2006 than in the second quarter of 2005
(*** per unit). 1d. The price of domestic Product 2 was stable at $*** per unit in the first quarter of interim 2006
and in the interim 2005. Memorandum INV-DD-128 at Table V-2A; Staff Table V-2. The price of Product 2 was
higher at $*** in the second quarter of interim 2006 than in the second quarter of interim 2005 (*** per unit). 1d.
The price of domestic Product 3 was higher at $*** per unit in the first quarter of interim 2006 than in the interim
2005 at $*** per unit. Memorandum INV-DD-128 at Table V-3A; Staff Table V-3. The price of Product 3 was
higher at $*** in the second quarter of interim 2006 than in the second quarter of interim 2005 at *** per unit. Id.
The price of domestic Product 4 was higher at $*** per unit in the first quarter of interim 2006 than in the interim
2005 at $*** per unit. Memorandum INV-DD-128 at Table V-4A; Staff Table V-4. The price of Product 4 was
lower at $*** in the second quarter of interim 2006 than in the second quarter of interim 2005 at *** per unit. Id.

332 Memorandum INV-DD-128 at Table C-2A.
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in interim 2006 ($121.9 million) as compared to interim 2005 ($95.6 million).** These data make it clear
that the domestic industry benefitted from the reduction of subject imports over the interim period and
would continue to benefit if the orders were imposed.

For al these reasons, if orders had been imposed on the subject imports, we conclude that total
non-subject imports would not have replaced subject imports without any beneficial effect on domestic
producers during the period. Thus, this analysis does not mandate a negative material injury
determination.

VII.  CRITICAL CIRCUMSTANCES

Initsfina antidumping duty determination concerning CL PSS from China, Commerce found that
critical circumstances exist for eight producers in Chinaas well as the “China-wide entity.”3* Because
we have determined that the domestic all lined paper products industry is materially injured by reason of
subject imports from China, we must further determine “whether the imports subject to the affirmative
[Commerce critical circumstances] determination . . . are likely to undermine seriously the remedial effect
of the antidumping order to beissued.”3* The SAA indicates that the Commission is to determine
“whether, by massively increasing imports prior to the effective date of relief, the importers have
seriously undermined the remedial effect of the order.”**

The statute further provides that in making this determination the Commission shall consider,
among other factorsit considers relevant —

(I the timing and the volume of the imports,

(1) arapid increase in inventories of the imports, and

338 Memorandum INV-DD-128 at Table C-2A.

3 Notice of Final Determination of Sales at L ess than Fair Value, and Affirmative Critical Circumstances, In
Part: Certain Lined Paper Products From the People’ s Republic of China, 71 Fed. Reg. at 53,082. We observe that
Commerce also made afinal critical circumstances determination with respect to Indonesian Respondent. Petitioner
did not urge the Commission to make an affirmative critical circumstances determination with respect to Indonesia.
Tr. a 371 (Price) (“[W]e are not making critical circumstances arguments with regard to Indonesia.”). We
nonethel ess are statutorily required to determine whether Indonesian Respondent’ simports are likely to undermine
seriously the remedia effect of the antidumping order to beissued. 19 U.S.C. § 1673d(b)(4)(A)(i). We have
compared the subject import volume data available on the record for the periods requested by Petitioner and NuCarta
with respect to the China determination. Seeinfraat 66-68. Aswe do not have data from Indonesian Respondent
for December 2004, we have used facts available for the three-month period prior to the filing of the petition
(January 2005 through March 2005) to the volume of those subject imports for the comparable period following the
filing of the petition (January 2006 through March 2006). We also have compared the subject import volume data
for the six-month period prior to the filing of the petition (March 2005 to August 2005) to the volume of those
subject imports for the six-month period following the filing of the petition (September 2005 to February 2006). In
either comparison, the volume of subject imports from Indonesian Respondent declined ***. Its exports decreased
*** from *** metric tonsto *** for the period advocated by Petitioner. Its exports also declined *** from ***
metric tons to *** metric tons for the period advocated by NuCarta. We therefore make a negative finding with
respect to critical circumstances for Indonesian Respondent.

19 U.S.C. § 1673d(b)(4)(A)().
3 SAA at 877.
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(111) any other circumstances indicating that the remedial effect of the antidumping order
will be seriously undermined.>

Consistent with Commission practice,*® in considering the timing and volume of subject imports,
we consider import quantities prior to the filing of the petition with those subsequent to the filing of the
petition using monthly statistics on the record regarding those firms for which Commerce has made an
affirmative critical circumstance determination.

The petition in this case was filed on September 9, 2005. On April 17, 2006, Commerce made its
affirmative preliminary determination that critical circumstances exist for seven Chinese firms and for the
China-wide entity.*** Commission staff requested data relating to these seven firms' exports of subject
merchandise to the United States. On August 30, 2006, Commerce made its affirmative final
determination that critical circumstances exist for five of the seven firms found in the preliminary phase
of its proceedings, three new firms, and for the China-wide entity.>*® Data on monthly exports from these
eight Chinese firms are limited, as three new firms were added to Commerce’s critical circumstances
determination in the final phase of its proceedings, and only two firms, *** and ***, provided export data
to Commerce that could be used in making its critical circumstances determination. None of the five
firms found in both phases of Commerce’ s proceedings responded to the Commission’ s request for
monthly export data. Moreover, Commerce’s official import statistics for the China-wide entity include
subject imports from Chinese producers not covered by Commerce' s critical circumstances determination.
We therefore base our critical circumstances determination on the facts available, which include data for
the China-wide entity based on Commerce’ s official import statistics and ***.

Petitioner contends that subject import volume from Chinaincreased each year over the period in
April and peaked in June, one month before the BTS season begins, and then declined in the months after
that season. It therefore argues that the Commission should base its critical circumstances determination
on the period December 2004 through March 2005 compared to December 2005 through March 2006.3*
NuCarta claims that the Commission should compare the volume of subject imports from China between
September 2005 and February 2006 to the volume of those imports between March 2005 and August
2005.%2

We have compared the subject import volume data for the periods requested by the parties. To
examine the volume of subject imports for the three-month periods (December 2004 through March 2005
and December 2005 through March 2006) advocated by Petitioner, we have looked to data it supplied to
support its contention. These data are based on official import statistics and indicate that exports from
Chinaincreased from *** million unitsto *** million units.**® Thisincrease, we note, is overstated to
some extent, as the data contain export shipment volumes for Chinese firms not subject to Commerce’s

%719 U.S.C. § 1673d(b)(4)(A)ii).

3% See, e.q., Carbazole Violet Pigment 23 From Chinaand India, Inv. Nos. 701-TA-437 and 731-TA-1060 and
1061 (Final), USITC Pub. 3744 at 26 (Dec. 2004); Certain Frozen Fish Fillets from Vietnam, Inv. No. 731-TA-1012
(Final), USITC Pub. 3617 at 20-22 (Aug. 2003).

3% preliminary Determination of Sales at LTFV, Affirmative Critical Circumstances, In Part, and Postponement
of Final Determination: Certain Lined Paper Products from the People's Republic of China, 71 Fed. Reg. 19,695,
19,702-03 (Apr. 17, 2006).

340 Notice of Final Determination of Sales at L ess than Fair Value, and Affirmative Critical Circumstances, In
Part: Certain Lined Paper Products From the People’s Republic of China, 71 Fed. Reg. at 53,082.

%1 Petitioner’s Prehearing Brief at 89-90. We note that our data cover monthly exports from Chinato the United
States from January 2005 to April 2006. In considering Petitioner’ s argument, we have examined both the export
data available on the record as well as data supplied by Petitioner. Petitioner’s Prehearing Brief at Exh. 11.

2 NuCarta's Prehearing Brief at 8.
33 Derived from Petitioner’s Prehearing Brief at Exh. 11.
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critical circumstances finding. We view the increases over the latter three-month period to be consistent
with the overall absolute increases in export shipments from Chinain the period prior to the filing of the
petition.** We also find the increases are consistent with the seasonal nature of the all lined paper
products industry, and overall increasing demand in the U.S. market.*® We therefore do not consider the
increase in subject imports from China during the three-month period as likely to undermine seriously the
remedial effect of the antidumping duty order.

We a'so have compared the subject import volume data for the six-month period prior to the
filing of the petition (March 2005 to August 2005) to the volume of those subject imports for the six-
month period following the filing of the petition (September 2005 to February 2006). The China-wide
entity’ s exports declined substantially from *** million unitsto *** million units.3® *** declining from
*** units before the petition to *** units after the petition.®” *** export datafrom *** the larger of the
two firms, however, show a*** from *** million unitsin the six months before the petition was filed to
*** million units in the six months after the petition was filed.>® We do not consider *** by onefirmin
the six-month period as likely to undermine seriously the remedial effect of the antidumping duty order,
especialy in view of the overall decline in the industry’s export shipments.

We determine that critical circumstances do not exist with respect to the subject imports of certain
Chinese producers and the China-wide entity covered by Commerce’s affirmative critical circumstances
determination, when considered in the three-month periods advocated by Petitioner, because the absolute
level of subject imports of CLPSS covered by Commerce’s critical circumstances determination is not
sufficiently large that it is likely to undermine serioudly the remedial effect of the antidumping order.
Rather, we find these increases consistent with the overall absolute increases in export shipments,
increasing demand, and the seasonal nature of the all lined paper products market. We determine that
critical circumstances do not exist with respect to the subject imports of certain Chinese producers and the
China-wide entity covered by Commerce’ s affirmative critical circumstances determination, when
considered in the six-month period advocated by NuCarta, because the declines in subject imports from
Chinaduring this period are not likely to seriously undermine the remedial effect of the antidumping
order. Based on the record in these investigations, we find that the imports of CLPSS from China subject
to Commerce’ s affirmative critical circumstances determination are not likely to undermine seriously the
remedial effect of the antidumping duty order to be issued. We therefore make a negative finding with
respect to critical circumstances.

¥4 petitioner’ s Prehearing Brief at Exh. 5 (showing that export shipmentsincreased overall in each calendar year
during the months January through March), 11 (showing an overall absolute increase in export shipments from
December 2004 to February 2005 and December 2005 to February 2006).

3% We note that during the three-month periods (December 2004 through March 2005 and December 2005
through March 2006) advocated by Petitioner, subject imports from Chinaincreased approximately 175 percent.
Derived from Petitioner’s Prehearing Brief at Exh. 11. For the reasons indicated above, we do not find that this
increase as likely to undermine seriously the remedial effect of the antidumping duty order.

%6 Table IV-12A.
¥ TableIV-12A.
¥8 Table IV-12A.
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CONCLUSION

For the reasons stated above, we determine that an industry in the United Statesis materially
injured by reason of subject imports of CLPSS from India and Indonesia that are found to be subsidized,
and by reason of subject imports of CLPSS from China, India, and Indonesia that are found to be sold in
the United Statesat LTFV.
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SEPARATE AND DISSENTING VIEWS OF CHAIRMAN DANIEL R. PEARSON AND
COMMISSIONERS JENNIFER A. HILLMAN AND DEANNA TANNER OKUN

Based on the record in these investigations, we determine that an industry in the United Statesis
threatened with material injury by reason of certain lined paper school supplies (“CLPSS”) imported from
Chinathat have been found by the Department of Commerce (“Commerce”) to be sold in the United
States at less than fair value (“LTFV”). We further determine that an industry in the United States is not
materially injured or threatened with material injury by reason of imports of CLPSS from India and
Indonesiathat have been found by Commerce to be subsidized and by reason of imports of CLPSS from
Indiaand Indonesia that have found by Commerce to be sold in the United Statesat LTFV.

We join our colleagues' discussion regarding background, domestic like product, domestic
industry, negligible imports, and cumulation for the purposes of evaluating whether the domestic industry
is presently materially injured by reason of subject imports from al three countries. We write separately
to discuss the legal standard, the conditions of competition, cumulation for threat, the affirmative threat of
material injury finding concerning subject imports from China, the negative threat of material injury
finding concerning subject imports from India and Indonesia, and the negative present material injury
finding on cumulated subject imports from China, Indiaand Indonesia.

l. SUMMARY

Because we base our affirmative determination on Chinaon athreat of material injury from that
source, we have evaluated thisissue first. In making our determination on threat of injury, we do not
exercise our discretion to cumulate imports from China with those from India and Indonesia, but we do
exercise our discretion to cumulate imports from India and Indonesia. We decline to exercise our
discretion to cumulate subject imports from China primarily because such imports exhibited starkly
different volume trends from other subject imports during the period examined, and because the Chinese
industry is differently export-oriented than the industries in India and Indonesia.

With regard to threat of material injury with respect to China, we find that the Chinese industry
exhibited *** increases in capacity and growing excess capacity during the period of investigation.
Chinese firms also are substantially dependent on the U.S. market. Based on these reasons and the
increase in subject import volume and market share from Chinatoward the end of the period of
investigation, we find likely further increases in subject imports from Chinain the imminent future. U.S.
importers hold significant inventories of lined paper products imported from China. With regard to price
effects, subject imports from China are not likely to depress or suppress domestic prices in the imminent
future. Nevertheless, the weakened state of the U.S. industry makesiit vulnerable to the effects of future
subject imports from China, given the large and growing available production capacity in Chinaand the
absence of any substantial barriersin the U.S. market to further inroads by those imports. On balance,
we find that the domestic industry is threatened with material injury by reason of subject imports from
China

In contrast, we do not find that substantially increased imports from India and Indonesia are
likely in the imminent future given that, during the period examined, imports from these countries
declined, both in terms of quantity and market share. Data on capacity in those countries do not indicate
the likelihood of increased imports. In neither country did capacity increase particularly substantially
during the period examined. Any existing unused capacity is unlikely to be targeted at the U.S. market,
given export patterns during the period. Further, imports from these sources will not likely have
depressing or suppressing effects on U.S. prices. Imports from Indiawere primarily oversold during the
period examined. Neither country was particularly successful in winning business viathe auction
process. Finaly, although we find the U.S. industry to be vulnerable, there are no demonstrable adverse
trends in the industry that are attributable to imports from either India or Indonesia. Hence, we conclude
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that the domestic LPP industry is not threatened with material injury by reason of imports from India and
Indonesia.

With regard to present material injury, we join the analysis and conclusion set out in the
majority’ s views that the statutory requirements are satisfied for cumulating subject imports from al three
countries. However, we do not find that the domestic industry is currently materially injured by those
imports. During the period examined, the increases in volume and market share of cumulated subject
imports from all three countries were significant. However, these imports did not have significant price
effects, either in terms of underselling the domestic like product or in influencing U.S. price levels. In
particular, the decline in U.S. prices from 2003 to 2004 was not caused by subject imports, which did not
increase substantially until 2005 and did not consistently undersell prices of domestic LPP. Indeed, as
subject imports increased significantly in 2005, U.S. prices either stabilized or increased.

With regard to the condition of the U.S. industry, we find that the domestic LPP industry isin a
weakened condition such that it is vulnerable to the effects of further subject imports from China, but we
do not find the requisite causal link between the presence of subject imports and any current harm being
suffered by the domestic industry. Noteworthy was the fact that the record did not support the claims of
one large domestic producer that its plant shutdowns in 2004, which resulted in *** increases in subject
imports by that producer in 2005 (either ***), were the result of the effects of imports from the subject
countries. *** asthe domestic industry as a whole was responsible for *** magjority of the increasein
the volume of subject imports that occurred during the years 2003 to 2005.

Finally, we have complied with the Federal Circuit’s mandate in its recent case of Bratsk
Aluminum Smelter v. United States. In that case the Court indicated that, in cases involving commodity
products in which imports from non-subject countries are price-competitive and are a significant factor in
the U.S. market, in order to establish a causal link between subject imports and material injury the
Commission must evaluate whether the non-subject imports would replace subject imports and thereby
eliminate the benefit to the domestic industry of an antidumping or countervailing duty order. Although
the information available to us on the lined paper industries in non-subject countriesis limited, we find
that non-subject imports would not replace subject imports from China and thereby eliminate the benefit
to the domestic industry of an antidumping duty order on imports from China.

. LEGAL STANDARD
A. General Legal Standards

In the final phase of antidumping or countervailing duty investigations, the Commission
determines whether an industry in the United Statesis materially injured by reason of the imports under
investigation.? In making this determination, the Commission must consider the volume of subject
imports, their effect on prices for the domestic like product, and their impact on domestic producers of the
domestic like product, but only in the context of U.S. production operations.®> The statute defines
“material injury” as“harm which is not inconsequential, immaterial, or unimportant.”* In assessing
whether the domestic industry is materially injured by reason of subject imports, we consider al relevant

1444 F.3d 1369 (Fed. Cir. 2006).
219 U.S.C. 88 1671b(a) and 1673b(a).

#19U.S.C. 8 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each [such] factor . . . [and explain in full its relevance to the determination.” 19
U.S.C. 8§1677(7)(B). Seeaso Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

419 U.S.C. § 1677(7)(A).
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economic factors that bear on the state of the industry in the United States.> No single factor is
dispositive, and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”®

Section 771(7)(F) of the Act directs the Commission to determine whether the U.S. industry is
threatened with material injury by reason of the subject imports by analyzing whether “further dumped or
subsidized imports are imminent and whether material injury by reason of imports would occur unless an
order isissued or a suspension agreement is accepted.”” The Commission may not make such a
determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as a
whol€” in making its determination whether dumped or subsidized imports are imminent and whether
material injury by reason of subject imports would occur unless an order isissued.? In making our
determinations, we consider all statutory threat factors that are relevant to these investigations.®

B. L egal Issues Concerning Bratsk Aluminum Smelter v. United States

In the recent case of Bratsk Aluminum Smelter et al. v. United States, 444 F.3d 1369 (Fed. Cir.
2006) (“Bratsk™), the Court of Appealsfor the Federal Circuit reaffirmed that the requisite causal link to
subject importsis not demonstrated if such imports contributed only “*minimally or tangentialy to the
material harm.””*° ** Applying that standard to an investigation involving a commodity product, i.e.,
silicon metal, and the significant presence of non-subject imports, the Court held that the Commission had
not sufficiently explained whether non-subject imports simply would have replaced subject imports
during the period of investigation had an antidumping order been in place and continued to cause injury
to the domestic industry.*

As athreshold matter, it is not immediately clear to us how the Commission should interpret the
Bratsk opinion in terms of its effect on our analysis of causation in Title VII investigations.™ At a

519 U.S.C. § 1677(7)(C)(iii).
619 U.S.C. § 1677(7)(C)(iii).
719 U.S.C. § 1677(7)(F)(ii).
819 U.S.C. § 1677(7)(F)(ii).

®19U.S.C. 8 1677(7)(F)(i). Thesefactorsinclude: any existing unused production capacity or imminent,
substantial increase in production capacity in the exporting country; a significant rate of increase of the volume or
market penetration of imports of the subject merchandise indicating the likelihood of substantially increased imports;
whether imports of the subject merchandise are entering at prices that are likely to have a significant depressing or
suppressing effect on the domestic prices and are likely to increase demand for further imports; inventories of the
subject merchandise; the potential for product-shifting; and the actual and potential negative effects on the existing
development and production effects of the domestic industry. 19 U.S.C. 8 1677(7)(F)(i).

9 No. 05-1213 (Fed. Cir. Apr. 10, 2006), Slip Op. at 6, guoting Gerald Metals, Inc. v. United States, 132 F.3d
716, 722 (Fed. Cir. 1997). The Commission filed a petition for rehearing en banc, which the Court denied on July
24, 2006. The Court’s mandate was issued on August 7, 2006 and Bratsk became binding precedent of the Federal
Circuit on July 24, 2006, when the petition for rehearing en banc was denied. See e.q., AINS Inc. v. United States,
365 F.3d 1333, 1341 (Fed. Cir. 2004) (“Prior decisions of a panel [of the Federal Circuit] are binding precedent on
subsequent panels unless and until overturned en banc.”).

1 Commissioner Okun did not participate in the underlying investigation nor the subsequent litigation.
2 dlip Op. at 2, 9-11.

13 Commissioner Hillman does not join section 2 below (entitled “Gerald Metals Causation Analysis’). In her
view the Court in Bratsk made clear that the Commission should apply the Replacement/Benefit test discussed in
section 1 just below. As stated by the Court, thistest is as follows: “Where commodity products are at issue and
fairly traded, price competitive, non-subject imports are in the market, the Commission must explain why the

(continued...)
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minimum, we can discern at least two possible interpretations which differ substantially: (1) that Bratsk
mandates application of an additional test apparently not contemplated by the statute (the so-called
“replacement/benefit test”), and (2) that Bratsk is afurther development of the causation approach
prescribed by Gerad Metals.

1 Separ ate Causation Analysis — Replacement/Benefit Test

The statute sets forth specific factors for the Commission to consider in analyzing the volume,
price effects and impact of subject imports. 19 U.S.C. 8§ 1677(7). The Uruguay Round Agreements Act
Statement of Administrative Action (“SAA”) explains further that in analyzing causation the Commission
must examine factors other than subject imports to ensure that it is not attributing injury from these
sources to the subject imports, but is not required to isolate the injury caused by other factors from injury
caused by unfair imports.** Beyond this, the statute does not provide any further limitations on how the
Commission’s causation analysis shall be conducted.

The Court’ s decision, however, states that the Commission must perform an additional “ specific”
causation analysisin the form of areplacement/benefit test. Using somewhat varying phrasing, the Court
stated that the Commission must determine “whether non-subject imports would have replaced subject
imports without any beneficial effect on domestic producers,” must “explain why the elimination of
subject imports would benefit the domestic industry instead of resulting in the non-subject imports’
replacement of the subject imports' market share without any beneficial impact on domestic producers,”
and must explain “why the non-subject imports would not replace the subject imports and continue to
cause injury to the domestic industry.”*

Such a“replacement/benefit” test is not among the statutory factors Congress has required the
Commission to consider. The statutory scheme contemplates that subject imports may remain in the U.S.
market after an order isimposed and even that the industry afterward may continue to suffer material
injury.’® Thus, the decision in Bratsk misconstrues the purpose of the antidumping and countervailing
duty laws, which is not to bar subject imports from the U.S. market or award subject import market share
to U.S. producers, but instead to “level[] competitive conditions’ by imposing a duty on subject imports
at alevel to offset the amount of dumping or subsidization and thus enabling the industry to compete

13 (...continued)
elimination of subject imports would benefit the domestic industry instead of resulting in the non-subject imports
replacement of the subject imports’ market share without any beneficial impact on domestic producers.” Bratsk, Slip
Op. at 7. Shefindsthat thistest goes beyond the non-attribution analysis required by the statute as interpreted by
prior precedent of the Commission’s reviewing courts.

1 H.R. Doc. No. 103-316, Vol. | (1994) at 851-52 (“ SAA”); Taiwan Semiconductor Industry Ass n v. United
States, 266 F.3d at 1339, 1345 (Fed. Cir. 2001).

®gSlipop. at 9, 12.

6 SAA at 851-52, 885, 889-90. The Commission has indicated that the possibility that an order might not be
effective does not preclude afinding of present material injury. The Commission also has concluded that the statute
does not provide for the Commission to perform an additional injury test to predict the future effectiveness of import
relief:

{W}e note that nothing in the statute or case law requires (or allows) us to consider the likely
effectiveness of adumping order in making our injury determination. The possibility that non-
subject imports will increase in the future after an antidumping order isimposed is. . . not relevant
to our analysis of whether subject imports are currently materially injuring the industry.

Wooden Bedroom Furniture From China, Inv. No. 731-TA-1058 (Final), USITC Pub. 3743, n.222 (Dec. 2004).
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against fairly traded imports.*” It is not uncommon for subject imports to remain in the U.S. market in
significant quantities even after the issuance of an antidumping or countervailing duty order, as shown by
the hundreds of millions of dollars in antidumping and countervailing duties collected every year.

Bratsk, therefore, appears to require that the Commission apply an extra-statutory causation test
with respect to non-subject imports and to determine that the domestic industry will benefit from the
antidumping duty or countervailing duty order. We respectfully disagree with the Court that such a
causation analysisis legally required.®® However, given that the Federal Circuit’s mandate has now been
issued and the decision has become binding precedent, we discuss infra our interpretation of the Bratsk
standard and perform the analysis following our affirmative threat determination.*

2. Gerald Metals Causation Analysis

Alternatively, we a so find support for interpreting the Bratsk decision to be reminding the
Commission of its obligation under Gerald Metals that the Commission may not satisfy the “by reason of”
causation requirement by showing that subject imports contributed only “minimally or tangentially to the
materia harm.” %

This may be areasonable interpretation of the Bratsk decision as the Court noted that the “ sole
point of contention in this appeal is whether the Commission established that the injury to the domestic
industry was ‘ by reason of’ the subject imports.”#* In explaining its conclusion, the Court emphasized
that the Commission had “dismissed” Gerald Metals as being factually distinguishable, extensively
explained its holdings in Gerald Metals and Taiwan Semiconductor,? and noted that the underlying
investigation in Bratsk “revea ed the same conditions that triggered the additional causation inquiry in
Gerald Metals and Taiwan Semiconductor.”?* Further, the Court noted that:

Gerald Metals thus requires the Commission to explain why — notwithstanding the
presence and significance of the non-subject imports — it concluded that the subject
imports caused material injury to the domestic industry. While there may be support for
the Commission’ s ultimate determination of material injury in the record here, we find
that the Commission did not sufficiently explain its decision in this regard.®

Therefore, the Court may not have been creating a new extra-statutory causation test, but rather
was simply reminding the Commission of its existing obligation under Federal Circuit precedent. In other
words, the Bratsk Court’s relatively short discussion of the underlying determination may not have

1 Huaiyin Foreign Trade Corp. v. United States, 322 F.3d 1369, 1380 (Fed. Cir. 2003).

18 The Commission set out in detail its objections to the Court’s decision in its petition for rehearing to the
Federal Circuit. See Petition for Rehearing en Banc (May 25, 2006), Bratsk Aluminum Smelter et al. v. United
States, 444 F.3d 1369 (Fed. Cir. 2006)(No. 05-1213) (petition denied July 24, 2006).

91t is unclear whether the Court intended its approach to apply to analyses of threat of material injury, or only to
analyses of present material injury. Given that one of the Court’s formulations of the standard is framed in terms of
likely future events, we have interpreted the Court’ s decision as applying both to the context of present injury and
threat of injury.

? Gerald Metals, 132 F.3d at 722.
2 glip op. at 5.

2 glip op. at 5.

Z dip op. at 6-9.

% dlipop. at 9.

% glip op. at 10.
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established a new and rigid replacement/benefit test. Rather, the Court may have discussed the triggering
factors (i.e., commodity product and price-competitive non-subject imports) and the replacement/benefit
factors (i.e., whether non-subject imports would have replaced the subject imports without any beneficial
effect on domestic producers)® as a reminder that the Commission, before it makes an affirmative
determination, must satisfy itself that it has not attributed material injury to factors other than subject
imports.

The statute requires the Commission to determine whether the domestic industry is“materially
injured by reason of” the unfairly traded imports.?” Thus, we must evaluate the effects of the unfairly
traded imports on the domestic industry in order to determine if those imports are causing material injury.
In most investigations, there are other economic factors that also may be causing injury to the domestic
industry. The statute’s legislative history states that the Commission “will consider information which
indicates that harm is caused by factors other than less-than-fair-value imports.”?® While the statute is
clear that the Commission is not to weigh or prioritize the factors that are independently causing material
injury,® the Commission cannot assign the cause of material injury to factors other than subject imports.
Under this interpretation, the reference in Bratsk to “whether non-subject imports would have replaced
subject imports without any beneficial effect on domestic producers’ could be asking the Commission to
interpret “benefit” to mean that if the subject imports are indeed causing harm, then the removal of the
unfairly traded imports should “benefit” the domestic industry, but if the removal of the unfairly traded
imports would not benefit the domestic industry, the injury must be attributable to other factors. Thus,
the Commission must analyze the effects of the unfairly traded imports in away that enables the
Commission to conclude that it has not attributed the effects of other factors to the subject imports.

If thisinterpretation of Bratsk is correct, then we concur with the Federal Circuit that we are
required to identify and assess the competitive effects of subject imports to ensure that they contribute
more than “minimally or tangentially to the material harm” of the domestic industry.

1. CONDITIONSOF COMPETITION AND THE BUSINESSCYCLE

The following conditions of competition are pertinent to our analysis of the impact of CLPSS
imports from China, India, and Indonesia on the domestic industry.

A. Demand Conditions

Apparent U.S. consumption of al lined paper products increased *** percent by quantity during
the period of investigation.* Apparent U.S. consumption of al lined paper products increased from ***
unitsin 2003 to *** unitsin 2004, and was stable at *** unitsin 2005.%!

The parties generally agree that demand for CL PSS increased over the period of investigation.®
They further agree that demand is seasonal and peaks during a 4-to-10 week back-to-school (“BTS”)

% dlipop. at 9.

2719 U.S.C. § 1673d(b).

28 S, Rep. No. 249, 96" Cong., 1% Sess. 46-47 (1979).

2 S, Rep. No. 249, 96" Cong., 1% Sess. 74 (1979); H.R. Rep. No. 317, 96" Cong., 1% Sess. 46-47.

® Staff Table C-2. We note that apparent U.S. consumption of al lined paper products also increased by ***
percent when measured by value. 1d. By value, apparent U.S. consumption of al lined paper products increased
from $** in 2003 to $*** in 2004, and roseto $*** in 2005. |d.

3 Staff Table C-2.

% Petitioner’ s Prehearing Brief at 18; Staples Prehearing Brief at 18; Indonesian Respondent’ s Prehearing Brief
at 9; Target's Prehearing Brief at 9. No other respondent discussed this point.
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period beginning in July and ending in September.® The record reveals that amajority of responding
U.S. producers and importers indicated that demand increased or was unchanged during the period of
investigation. Petitioner states that demand is driven by the growth of the economy and the number of
school-age children.® Target agrees that demand is increasing because of economic and population
growth but adds that promotional retail marketing strategies have increased demand as well.*

B. Supply Conditions

The Commission received partial or complete substantive questionnaire responses from 11 U.S.
producers of al lined paper, three of which are members of the Petitioner trade association —
MeadWestvaco, Norcom, and Top Flight — and collectively account for approximately *** percent of
reported U.S. production of all lined paper productsin 2005.% Large producers of all lined paper
products include the following in alphabetical order: MeadWestvaco isthe*** U.S. producer of al lined
paper products, accounting for *** percent of reported production in 2005.” Norcom isthe *** U.S,
producer of all lined paper products, accounting for *** percent of reported U.S. production in 2005.%
TOPS Products, ***, isthe*** U.S. producer of al lined paper products, accounting for *** percent of
reported U.S. production in 2005.%

MeadWestvaco was the only U.S. producer that closed production facilities during the period of
investigation.” In August 2004, MeadWestvaco announced its intention to close two facilities by the end
of the year because the facilities “were not strategically located.”** These closures reduced
MeadWestvaco' s production capacity by *** million units.*

To supply market demand, the record indicates that the bulk of production of al lined paper
products precedes the retail BTS season, which, as indicated above, runs from mid-July through

% Petitioner’s Prehearing Brief at 11; Target’s Prehearing Brief at 8; Staples’ Postconference Brief at 31. No
other respondent commented in their briefs on this point.

* CRat 11-7, PR at 11-5; Petitioner’ s Prehearing Brief at 13. One non-petitioning U.S. producer and seven
importers agreed with Petitioner’ s reasons for increasing demand in their questionnaire responses. CR at 11-7, PR at
[1-5. Staples concurs with Petitioner’s description of the factors driving demand for all lined paper products. See
Staples' Prehearing Brief at 18 & Exh. 9.

® Target’ s Prehearing Brief at 9.

¥ CRat I11-3 & n.6-7, PR at 111-1 n.6-7;, Staff Tablel11-1.

3 Staff Table I11-1.

% Staff Table I11-1.

® Staff TableI11-1. We note, however, that TOPSisa***. Its share of production of CLPSS on its equipment
and machinery of CLPSSis*** percent. TOPS***. CR/PR at Table|-4. We also note that TOPS ***. Staff Table
I11-1. Moreover, TOPS reported *** negative effects or anticipated negative effects on its return on investment,
growth, investment, ability to raise capital, existing development and production efforts, or the scale of capital
investments as a result of imports of CLPSS from China, India, and Indonesia. CR/PR at Appendix I. Finally,
TOPS also reported that ***. TOPS Producer Questionnaire Response (emphasis added).

“OTr. at 33 (Price).

4 Target’ s Prehearing Brief at Exh. 5-B; Staples Prehearing Brief at Exh. 7 (MeadWestvaco, “MeadWestvaco

Will Consolidate Consumer & Office Products Operations, Move Will Better Align Production and Distribution in
U.S. Market” (August 5, 2004)); Tr. at 50 (McLachlan).

“2CRat I1-4, PRat 111-3.
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September.®® Generally speaking, retailers place ordersin the fall of the preceding year.** Production
peaksin late winter and spring.”® The peak shipment period follows, generally occurring between April
and June of the following year, as product is moved to stores for BTS sales.*®

From 2003 to 2005, the principal suppliers of al lined paper products to the U.S. market were the
domestic producers.*” The next largest suppliers were importers of subject merchandise. The remaining
portion of the market was supplied by imports of CLPSS from non-subject countries and imports of lined
paper products other than CLPSS from all importing sources.”® The parties have indicated that Brazil,
Canada, and Mexico are important sources of non-subject supply.*

The domestic industry played a significant role in the importation of subject and non-subject
merchandise throughout the period of investigation.®® A significant portion of the domestic industry not

“ CR/PR at I1-1; Tr. at 108-109 (Robinson); Petitioner’s Posthearing Brief at Exh. 14-16.
“CRatV-25 PRat V-11.

4 We note that even during this peak season, capacity utilization reported by domestic producers never exceeded
*** percent during the period of investigation. Hence, there was scope for expansion of domestic production during
thisperiod. CR/PR at Tablelll-4.

6 See Target’s Prehearing Brief at 8-9; Petitioner’ s Prehearing Brief at 11, 48; Staples’ Prehearing Brief at 40 n.
132; CPP s and Firstline’ s Prehearing Brief at 10; Indonesian Respondent’ s Prehearing Brief at 19.

47 We note that severa respondents have argued that the domestic industry lacks capacity to supply U.S. demand.
Indonesian Respondent’ s Prehearing Brief at 10; CPP’'s and Firstline’ s Prehearing Brief at 13-15. The Commission
has noted that “there is no short supply provision in the statute” and “the fact that the domestic industry may not be
able to supply al of demand does not mean the industry may not be materially injured or threatened with material
injury by reason of subject imports.” Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928
(Article 1904 NAFTA Remand) at 108, n. 310 (Dec. 2003); see aso Certain Activated Carbon from China, Inv. No.
731-TA-1103 (Preliminary), USITC Pub. 3852 at 19 n.143 (May 2006);_Preliminary Determination, USITC Pub.
3811 at 23 n. 155; Metal Calendar Slides from Japan, Inv. No. 731-TA-1094 (Preliminary), USITC Pub. 3792 at 9
n.45 (Aug. 2005) (“To the extent that Respondents claim that the Commission islegally unable to make an
affirmative finding of material injury by reason of subject imports because the domestic industry is incapable of
supplying domestic demand, they are incorrect.”).

8 Staff Table C-2. Imports of all lined paper products other than CLPSS from all importing sources include
products that are smaller or larger than the dimensions specified in Commerce’ s scope of the investigations from any
foreign source.

“CRat VII-10to VII-12, PR at VII-6 to VII-7. Based on official Commerce data, Canada and Brazil were the
two largest sources for non-subject imports over the period of investigation. By quantity, imports from Brazil,
Canada, China, India, and Indonesia accounted for approximately 88 percent to 90 percent of total U.S. imports of
CLPSS during the period of investigation. Derived from official Commerce import statistics.

We note that U.S. importers were asked to report in their questionnaire responses the volume of non-subject
imports of CLPSS from Brazil for which they were responsible. The data reported by *** the volume reported in the
official Commerce statisticsin***. CRat 1V-7n.11, PR at IV-5n.11; CR/PR at Table 1V-3. At the hearing, the
Commission asked Petitioner to explain the discrepancy in the data sets. Tr. at 193 (Chairman Pearson). Petitioner
contended that the petitioning firms' imports from Brazil were reported correctly, but did not provide an explanation
resolving the discrepancy. Petitioner’s Posthearing Brief, Responses to Questions at 104. No other party proffered
an explanation for the discrepancy. As noted in the Commission’s view on negligibility, we find that the official
Commerce statistics are amore reliable and accurate source of data on import volume. To consistently examine
import volume, we rely on these statistics for purposes of our determinations.

% Staff Table 111-9. In particular, domestic producersimported significant quantities of non-subject product from
Brazil during the period of investigation, ranging from *** million unitsin 2003, to *** million unitsin 2004, and to
*** million unitsin 2005. Staff Table IV-10C.

Respondents asserted that domestic producers’ increased imports from Brazil were part of a general global
outsourcing strategy on their part, and that this explained the omission of imports from Brazil from the domestic
(continued...)
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only imported subject product directly and acted as a distributor to retailers, but several domestic
producers also brokered transactions between subject producers and U.S. retailers.® U.S. producers
direct imports of subject product increased from *** million unitsin 2003 to *** million units in 2005.
U.S. producers’ brokered imports of subject product increased from *** million unitsin 2003 to ***
million unitsin 2005. Combined, U.S. producers controlled imports (both direct and brokered) of
subject product increased from *** million unitsin 2003 to *** million unitsin 2005, or by *** percent.>
In contrast, subject imports that were not controlled by domestic producers increased much more
moderately over the period of investigation, increasing from *** million unitsin 2003 to *** million
unitsin 2005, or by *** percent.®® In 2005, domestic producers were responsible for *** percent of total
subject imports.

Members of the domestic industry also were responsible for *** magjority of the increasein
subject imports. Over the period of investigation, subject imports increased from *** million unitsto ***
million units, an increase of *** million units or *** percent. Of that increase, the domestic industry was
responsible for *** million units, or *** percent of the increase over the period of investigation.>
Moreover, the domestic industry was responsible for *** percent of the increase of subject imports from
2004 to 2005, when subject imports reached their peak levels.

Petitioner argues that domestic producers have increased the quantity of subject imports that they
source in response to pressure from large retailers to supply lower-priced products.®® Several
representatives of domestic producers testified to this at the Commission’s hearing.”” Several respondents
argue that U.S. producers procurement of subject imports was part of a global sourcing strategy to
increase company profits that began prior to the time in which subject imports were a significant factor in
the market.*®

%0 (...continued)
industry’ s countervailing duty and antidumping petitions. See, e.9., Staples Prehearing Brief at 23-25; Walgreens
Posthearing Brief at 8-10; Tr. at 27 (Cameron). Inthisregard, they also pointed to the complicated and allegedly
confusing scope of the investigations as indicating a desire on the part of the industry to protect its sources of
imports from the effects of any orders that might be issued as aresult of the investigations. Tr. at 226-27
(VanGuyse), 236 (Ran), 258 (Ciulla); Walgreens Posthearing Brief at 8-10.

5 Staff Table 111-9; CR/PR at Table 111-10. At the hearing, a corporate representative from MeadWestvaco
described a “brokered” transaction as one in which the domestic producer takes the order and arranges for
production whereupon the goods are transported to the foreign port, at which point title to the goods transfers from
the domestic producer to the customer who receives shipment of the goods and is responsible for the rest of the
movement of the goods into the United States. Tr. at 66-67 (McLachlan). A witness for Staplesindicated at the
hearing that it only negotiated with MeadWestvaco in these transactions and did not know the prices agreed upon
between MeadWestvaco and Watanabe, the Chinese supplier. Tr. at 285-86 (Ciulla); see also Tr. at 286-87.

%2 Staff Table I'V-10C.

%3 Staff Table 1V-10C.

% The majority of that increase wasin *** imports.
% Derived from Staff Table IV-10C.

% Petitioner’s Prehearing Brief at 50-55.

S Tr. at 44 (Mr. Rahn); 69 (Mr. McLachlan).

%8 Tr. at 228-229 (Mr. Graham); Target Posthearing Brief, Exhibit 1 at 10. In analyzing thisissue, we are mindful
of the intent of Congress that we focus our analysis on domestic production operations within the United States. We
recognize that there may be instances in which domestic producers import in order to stay in business, or in order to
meet competition, and that such instances should not be the foundation for a negative determination of present
injury. S. Rep. No. 100-171, 100thCong., 1st Sess. 117 (1988); see also H. Rep. 100-40, 100th Cong., 1st Sess.
128-29 (1988). In theseinvestigations, however, there islimited evidence to support a conclusion that the domestic

(continued...)
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Finally, domestic producer MeadWestvaco operates two foreign subsidiariesinvolved in the
production of L PP, MeadWestvaco Canada L P and Brazil’s Tilibra Produtos de Papelaria L tda.®
MeadWestvaco purchased Tilibrain 2004.%°

The share of the quantity of apparent U.S. consumption represented by U.S. producers U.S.
shipments declined from *** percent in 2003 to *** percent in 2004 and then fell to *** percent in
2005.%' The share of the quantity of U.S. apparent consumption held by cumulated subject imports
increased during the period of investigation, rising from *** percent in 2003 to *** percent in 2004, and
to *** percent in 2005.%> As a share of total CL PSS imports, by quantity, cumulated subject imports
fluctuated but were stable over the period of investigation, declining from 74.6 percent in 2003 to 63.8
percent in 2004, and returning to the 2003 level of 74.3 percent in 2005.%

Asashare of apparent U.S. consumption, total non-subject imports increased from *** percent in
2003 to *** percent in 2004, before falling somewhat to *** percent in 2005, by quantity.® Total non-
subject imports as a share of total imports increased from 25.4 percent in 2003 to 36.2 percent in 2004,
before falling to 25.7 percent in 2005 by quantity.®

Non-subject producers of CLPSS from Brazil were an important supply source. Relative to
consumption, the volume of non-subject imports from Brazil rose from *** percent in 2003 to ***
percent in 2004 before falling to *** percent in 2005.% As a share of total imports, the volume of non-
subject imports from Brazil increased from 10.6 percent in 2003 to 20.1 percent in 2004, before falling to
11.8 percent in 2005.5"

% (...continued)
LPP industry was importing in order to meet competition, to stay in business, or was “forced” to import from subject
sources. Indeed, petitioner supplied only modest evidentiary support for its assertions of the need to import to
respond to low-priced subject import offerings. See Petitioner’ s Posthearing Brief, Responses to Questions at 15-17
(description of producers’ commencement of imports containing little evidence tying this action to low-price subject
imports). Several producers indicated that, rather than lose a particular purchaser’s business altogether, they chose
to supply subject imports to maintain relationships with purchasers and thereby be able to supply follow-on business
such as short-turnaround supplemental purchases. CR/PR at Table 111-8. The record does not appear to support this
justification. Out of 136 bids for which the Commission obtained data, there *** in which the same U.S. producer
supplied both a domestic and imported product of the same type to the same purchaser during the same period.
CR/PR at Table V-9 (***).

5 Tr, gt 235 (Mr. Rao); 152 (Mr. McLachlan); CR at I11-3, PR at 111-2.
% Tr. at 235 (Mr. Rao); 152 (Mr. McLachlan).

o Staff Table C-2.

62 Staff Table C-2.

® CR/PR at Table1V-2.

% Staff Table C-2.

® CR/PR at Table1V-2.

% Staff Table C-2.

 CR/PR at Table 1V-2. While we consider all non-subject importsin our analysis, we also specifically analyze
non-subject imports from Brazil in more detail. In the preiminary phase of these investigations, an issue was raised
concerning the extent to which the members of the petitioning association had been *** importers of non-subject
merchandise from Brazil. The Commission noted that non-subject import volumes had increased during that period
of investigation and that it intended to examine these issues in the final phase of these investigations. USITC Pub.
3811 at 24-25. Inlight of the significance of these issues, the Staff Report analyzes trade data and pricing data for
Brazil separately.
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As noted previously, the parties agree that domestically produced al lined paper products and
subject imports are primarily sold through common channels of distribution, namely retailers.®® Subject
imports are purchased by retailers either directly from foreign producers or from adistributor.* The
record indicates that non-subject imports also are purchased by retailers in the same manner, as six of the
10 largest U.S. importersin 2005 of subject imports and non-subject imports were retailers ***

Retailersincreasingly shifted their purchasing of total imports of CLPSS from purchasing from
distributors to directly importing the products themselves.” The six retailersidentified above increased
the volume of their direct subject imports from 2003 to 2005. Their imports of subject merchandise
increased from 44.7 million unitsin 2003 to 46.5 million unitsin 2004, and then more then doubled to
126.8 million unitsin 2005.” A significant portion of thisincrease is due to these retailers purchasing an
increasing quantity of imports brokered by domestic producers.” Three of the major U.S. retailers (***)
reported that they purchased imports that were brokered by another firm. These firmsidentified *** as
brokers for their imports.”™

A limited number of large retailers, comprised of general merchandise superstores, office supply
stores, and grocery chains and pharmacies, purchase substantial quantities of all lined paper products.”™
All lined paper products are purchased by retailersin avariety of contexts, including direct contract
negotiations, trade shows, or through an auction or standard bid process.” Of those purchasers using an
auction or bid process, eleven of 32 purchasers reported that they provide specifications to manufacturers
and request bids.”

Another supply condition relevant to the domestic industry is increasing costs of paper, the
principal input in the production of all lined paper products.” The record indicates that the absolute value

®CRatll-1toll-2, PRat I1-1.
®CRat1-18, PRat I-13.

" CR/PR at Table IV-1.

" CRat1-18, PR at I-13.

2xxx |mporters Questionnaires. These retailers' total imports exhibited the same trend, increasing from 63.0
million unitsin 2003 to 66.2 million units in 2004, and then more than doubled to 139.9 million unitsin 2005. Id.
We note that these volumes do not include those of two large retailers, ***, that did not respond to the
Commission’s questionnaire. CR/PR at 1V-1 n.4.

3 Imports brokered by domestic producersirregularly increased from *** million unitsin 2003 to *** million
unitsin 2005, an increase of *** percent. In contrast, imports not controlled by domestic producers increased from
*** million unitsin 2003 to *** million unitsin 2005, an increase of *** percent. Staff Table IV-10C.

" While retailer *** did not report that it purchased brokered imports, it identified ***. Retailer *** also did not
report purchasing brokered imports, but in the portion of the questionnaire where it was asked to identify the foreign
producer of its subject imports from China, the company noted: ***. *** |mporters Questionnaires. *** was the
only large retailer not to identify a U.S. producer as aforeign producer/broker of its subject imports, but this
company did not identify any of its suppliers. *** Importers’ Questionnaire.

®See, e0., CRat V-28to V-58, PR at V-12; CR/PR at I1-1. Seealso Tr. at 204 (Tucci) (indicating that Target is
one of the largest retailersin the United States, with more than 1,500 stores nationwide and almost 300,000
employees), 212 (Ciulla) (indicating that Staplesis the “number one office supply retailer in the United States, with
over 1,200 retail stores throughout the country” and more than 40,000 employees), 222 (VanGuyse) (indicating that
Walgreensis “the nation’s largest retail pharmacy chain in terms of sales’ and has more than 5,300 storesin 46
states and Puerto Rico).

® SeeCR at V-25to V-26, PR at V-10to V-11.
"CRatV-25, PR at V-10.
® CR/PR at V-1; Staples’ Posthearing Brief at Exh. 1-45-47.

61



of paper costs declined from 2003 to 2005, but that paper costs increased as a percentage of al lined
paper sales.”

C.  Substitutability

Subject imports from China, India, and Indonesia, the domestic like product, and non-subject
imports from Brazil are generally substitutable. Indeed, the domestic industry maintains that the subject
merchandise is acommodity product.? No respondent party refutes this characterization of subject
CLPSS.® Although there were several market participants that indicated quality differencesin the
products, the mgjority of responding producers, importers, and purchasers reported that the domestic like
product and CL PSS imports from the three subject countries as well as Brazil were always or frequently
interchangeable.® In addition, purchasers that compared the domestic like product to subject imports
from each subject country and to non-subject imports from Brazil overwhelmingly indicated that the
quality of the products was comparable.®®

Priceis an important factor in purchasing decisions. Price wasidentified by 14 of 24 purchasers
as the number one factor considered in deciding from whom to purchase all lined paper products.® In
addition, 29 of 32 purchasers reported that price was avery important factor in their purchasing
decisions.®® With regard to price, nearly all responding purchasers indicated that the domestic like
product was inferior — higher in price — than subject imports from China, India, and Indonesia, and non-
subject imports from Brazil 2 The bid data collected in our questionnaires further support this
proposition, as bids were awarded to the lowest or second-lowest bid price 71 percent of the time and to
the lowest-priced bid 59 percent of the time.*’

Nevertheless, the record indicates that other non-price factors also affect purchasing decisions.
Other factorslisted by the majority of purchasers as very important in their purchasing decisions include
availability, delivery time, product consistency, quality, and reliability of supply.® Of purchasers who

®CRat VI-7, PR at VI-2. We note that paper costs also increased on a per-unit basis, but give little weight to
unit values in these investigations in light of the mix of products contained within all lined paper products. See
Allegheny Ludlum Corp. v. United States, 287 F.3d 1365, 1373-74 (Fed. Cir. 2002); see also Oil Country Tubular
Goods from Austria, Brazil, China, France, Germany, India, Indonesia, Romania, South Africa, Spain, Turkey,
Ukraine, and Venezuela, Inv. Nos. 701-TA-428 (Preliminary) and 731-TA-992-994 and 996-1005 (Preliminary),
USITC Pub. 3511 (May 2002) at 23, n. 137 (declining to place weight on AUV data where there were differencesin
product mix between different countries and within a given country over time).

% Petitioner’s Prehearing Brief at 13.

8 |ndonesian Respondent Prehearing Brief at 14; CPP and Firstling's Posthearing Brief at 8; Tr. at 266
(Cameron), 267 (Trossevin).

2 CRatl1-14, PR at 11-9.

8 CR/PR at Table 11-5. In particular, we note that two purchasers reported that CL PSS from Chinaand India are
of lower quality than product from other sources, with one of these indicating that Indian quality is lower than the
Chinese quality. Two U.S. producers reported that Chinese quality isinferior. One importer reported that CLPSS
from Chinaand Indiaisinferior to that from Indonesia and Brazil. CR at 11-14to I1-16, PR at 11-9.

8 CR/PR at Table11-1.
% CR/PR at Table11-2.
8 CR/PR at Table 11-5.
8 Derived from CR/PR at Table V-9.

8 CR/PR at Table 11-2. These requests are not surprising, given that purchasers of all lined paper products largely
compete against each other on price when selling to consumers at the retail level. Petitioner’s Posthearing Brief at
Exh. 21 (containing three sales ads from large retailers selling al lined paper products at sale prices).
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participated in the bidding process, only six of 11 indicated that they had a policy whereby the lowest
bidder always wins the contract.®

V. CUMULATION FOR EVALUATING THREAT OF MATERIAL INJURY

Section 771(7)(H) of the Tariff Act of 1930 provides asfollows:

(H) Cumulation for determining threat of material injury — To the extent practicable and subject
to subparagraph (g)(ii), for purposes of clause (i)(111) and (1V) of subparagraph (F), the Commission may

cumulatively assess the volume and price effects of imports of the subject merchandise from all countries
with respect to which —

0) petitions were filed under section 1671a(b) or 1673a(b) of thistitle on the same
day.

(i) investigations were initiated under section 1671a(a) or 1673a(a) of thistitle on
the same day, or

(iii) petitions were filed under section 1671a(b) or 1673a(b) of thistitle and
investigations were initiated under section 1671a(a) or 1673a(a) of thistitle on
the same day,

if such imports compete with each other and with domestic like productsin the United States market.*

Thus, unlike with regard to the question of present injury, cumulation in determining threat of
injury iswithin the discretion of the Commission. In exercising that discretion, the Commission has
traditionally considered factors such as (1) whether the imports are increasing at similar ratesin the same
markets, (2) whether the imports have similar margins of underselling, and (3) the probability that imports
will enter the United States at prices that would have a depressing or suppressing effect on domestic
prices of that merchandise.” In these investigations, examination of these factors lead us to conclude that
we should decline to exercise our discretion to cumulate imports from China with imports from India and
Indonesia.*?

® CR at V-25, PR at VV-10-V-11.
0 19 U.S.C. 1677(7)(H) (emphasis added).

% See Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission’ s determination not to
cumulate for purposes of threat analysis when pricing and volume trends among subject countries were not uniform
and import penetration was extremely low for most of the subject countries); Metallverken Nederland B.V. v. United
States, 728 F. Supp. 730, 741-42 (Ct. Int’| Trade 1989); Asociacion Colombiana de Exportadores de Flores v. United
States, 704 F. Supp. 1068, 1072 (Ct. Int'l Trade 1988).

°2 Petitioners contend that all that is necessary for the Commission to exercise its discretion to cumulate for
purposes of threat is for the Commission to find that subject imports competed simultaneously and aggressively in
the U.S. market during the period examined, and that this requirement is met in these investigations since bid auction
data confirm that imports from China, India, and Indonesia all compete interchangeably with the domestic product.
Petitioners' prehearing brief at 62-65; petitioners’ posthearing brief at Exhibit 1, pp. 48-51. Even assuming
arquendo that petitioners' premise of competition is correct, we interpret the statute to provide that the Commission
may proceed to exercise its discretion to cumulate as long as the competition requirement is satisfied. In other
words, the existence of simultaneous competition is a necessary precondition to cumulation, but it is not, in and of
itself, sufficient to cause us to exercise our discretion to cumulate. In any event, we do not agree with petitioners
that imports from subject sources competed equally aggressively and successfully in the U.S. market. Of atotal of
136 awarded bid contracts examined by the staff, Indian suppliers were successful in winning only *** percent of
the value of the awards, and Indonesian suppliers only *** percent of the value, as opposed to, for example, ***

(continued...)
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First, subject imports are clearly not increasing at similar ratesin the U.S. market. Imports from
Chinaincreased steadily and, in 2005, sharply, whereas imports from India declined steadily and imports
from Indonesia first declined in 2004, then increased in 2005 to only slightly above their 2003 level *
Moreover, imports from China were between two and five times higher than combined imports from India
and Indonesia throughout the period examined. These differing import levels and trends clearly indicate
that, in the absence of antidumping and countervailing duty orders in these investigations, imports from
subject sources would have very different impacts on the U.S. industry.

With regard to the second factor, the trends in under- and overselling are very different for the
three countries. Imports from Indonesia undersold exclusively over the period examined, whereas with
regard to imports from India and China, there were more instances of overselling than underselling.**
Although there were more instances of overselling for imports from Indiaand China, on a quantity-
weighted basis China undersold more than it oversold, whereas India oversold more than it undersold.®
Consequently, when imports from China and India during the period examined are compared, not only
did imports from Chinaincrease in contrast to imports from India, which decreased, but the majority of
imports from China were undersold, while the mgjority of imports from Indiawere oversold. Moreover,
athough imports from both China and Indonesia were predominantly undersold, the vastly different
volume trends between those two subject sources outweigh any potential similarity in pricing effectsin
our analysis. Thus, in considering whether imports will enter the United States at prices that would have
adepressing or suppressing effect on domestic prices of the merchandise, we conclude that imports from
China, given their vastly greater volume, would likely have a greater depressing or suppressing effect on
domestic prices than those from Indonesia, notwithstanding the fact that imports from both subject
sources were predominantly undersold.®

Finally, we note the differing export orientation of the Chinese industry as compared to industries
in Indiaand Indonesia® By the end of the period examined (2005), the Chinese industry was shipping

%2 (...continued)
percent of the value of awards being won by Chinese suppliers. CR at V-26, PR at V-10-V-11.

% Subject imports from Chinaincreased from 186 million unitsin 2003 to 221 million units in 2004, and then
increased more sharply to 346 million unitsin 2005, for an overall increase of 86 percent. By contrast, combined
imports from India and Indonesia declined from 76 million unitsin 2003 to 71.0 million units in 2004, then declined
again, but more slightly, to 70.6 million unitsin 2005, for an overall decline of 7.4 percent. Staff Table C-2.

% CR/PR at Staff Table V-8. With regard to imports from China, such imports oversold products of the U.S.
industry in 26 of 48 quarters. With regard to imports from India, such imports oversold products of the U.S. industry
in 27 of 48 quarters. Finally, with regard to imports from Indonesia, such imports undersold products of the U.S.
industry in al 38 quarters in which comparisons were possible.

% |mports from China that were undersold accounted for 88 percent of the volume of the subject merchandise
from China considered in pricing comparisons. For India, imports that were oversold accounted for 57 percent of the
volume of subject merchandise from India considered in pricing comparisons. CR/PR at Staff Table V-8.

% |n addition, as discussed above, we note the widely differing success rates achieved by Chinese suppliersin bid
auctions during the period examined, compared with those achieved by Indian and Indonesian suppliers. Of atotal
of 136 awarded bid contracts examined by the staff, Indian and Indonesian suppliers were successful in winning only
*** percent and *** percent of the value of the awards, respectively, as opposed to, for example, *** percent of the
value of the awards being won by Chinese suppliers. CR at V-26, PR at V-11. These differences suggest that, in the
event orders are not issued in these investigations, imports from Chinawould have far more significant price effects
than would those from India or Indonesia

9 With regard to the Indian industry, we note that in the preliminary phase of these investigations we received
dataon alarger percentage of the industry than is available to usin thisfinal phase. In particular, in the preliminary
phase we received data from 13 of the 20 firms named in the petition as producing the subject merchandisein India,
whereas in this final phase, we received data from only seven firms. CR at VII-5, PR at V11-3; Memorandum INV-

(continued...)
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*** percent of itstotal shipmentsto the U.S. market, up from *** percent the previous year, and
shipments to its home market were declining rapidly.® In contrast, the Indian and Indonesian industries
in 2005 were shipping *** percent and *** percent of their total shipments, respectively, tothe U.S.
market, which were lower percentages than at the start of the period.* Moreover, in both Indiaand
Indonesia, home market shipments were stable as a share of total shipments, and shipments to export
markets other than the United States were increasing steadily.’® These dissimilar trends between China
on the one hand, and India and Indonesia on the other, again suggest that, in the absence of antidumping
and countervailing duty orders, imports from Chinawould have very different effects on the U.S. industry
than would imports from India or Indonesia.

Accordingly, for the reasons stated above, in determining whether an industry in the United
States is threatened with material injury by reason of subject imports, we cumulate imports only from
Indiaand Indonesia. We conduct a separate threat analysis regarding imports from China.

V. THREAT OF MATERIAL INJURY BY REASON OF SUBJECT IMPORTS FROM
CHINA

Becauseit isthe basis of our affirmative determination on China, in this section of our views we
discuss how the domestic industry is threatened with material injury by reason of subject imports. In
doing so we analyze data pertaining to the period examined (January 2003 through December 2005) as
well aswhat islikely to occur in the imminent future. We then discuss our negative threat determination
with respect to subject imports from India and Indonesia and, finally, our negative determination with
respect to present injury from all three subject countries.

% (...continued)

CC-176 (Oct. 17, 2005) at V1I-5, USITC Pub. 3811 at VI1-4. Hence, data from the preliminary phase show, for
example, larger amounts of existing and unused capacity than do data from this final phase. Nevertheless, trendsin
the data, for the most part, are identical, and we note further that the seven firms that provided data in this final phase
accounted for *** percent of total exports of the subject merchandise from Indiato the United States during the
period examined. CR at VII-6, n.27, PR at VI1-3, n.27. Moreover, responding Indian firms accounted for more than
*** percent of imports from India during the period of investigation. CR/PR at TablesV1I-2 and C-2.

Consequently, for purposes of our analysis werely primarily on data from this final phase.

% CR/PR at Table VII-1. Asashare of total shipments, shipments to the Chinese home market declined from ***
percent in 2004 to only *** percent in 2005.

% CR/PR at Tables VII-2 and V1I-3. For India, exports to the United States as a share of total shipments declined
steadily from *** percent in *** to *** percent in 2005. For Indonesia, exports to the United States as a share of
total shipments declined overall from *** percent in 2003 to *** percent in 2005.

1% For India, home market shipments as a share of total shipments increased irregularly from *** percent in 2003
to *** percent in 2005. Exportsto non-U.S. markets increased from *** million piecesin 2003 to *** million
piecesin 2005. CR/PR at Table V1I-2. For Indonesia, home market shipments as a share of total shipments
remained virtually constant at between *** and *** percent of total shipments during the period examined. Exports
to non-U.S. markets increased from *** metric tonsin 2003 to *** metric tonsin 2005. CR/PR at Table VII-3.
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A. Analysis of Statutory Threat Factors'®
1. Subject Import Volume and Market Penetration'®

The volume and market penetration of subject imports from China grew substantially over the
period examined. The volume of subject imports increased by 85.7 percent from 2003 to 2005, with most
of theincrease occurring in 2005. The market share of subject imports also rose, from *** percent in
2003, to *** percent in 2004, and further to *** percent in 2005.'%

The domestic lined paper industry saw a similar decline in its market share over the period,
declining from *** percent in 2003, to *** percent in 2004, and to *** percent in 2005. Although non-
subject imports were responsible for a portion of the domestic industry’ s loss of market share, most of the
decrease was due to subject imports from China.’**

As discussed above, subject imports that were either imported or brokered by domestic producers
accounted for *** majority (*** percent) of the increased volume and market share of subject imports
from China between 2003 and 2005.'® We view the large increase in subject imports from Chinain the
context of the domestic industry’ s dominant role in supplying those imports. Nevertheless, we find that
the increase in volume and market share over arelatively short period of timeis arguably significant.

These increases in volume and market share, particularly between the two most recent years of
the period examined (2004 to 2005), are indicative of likely further increases in the imminent future.
Moreover, there appear to be few barriersto rapid entry of new suppliersinto the U.S. lined paper
market.'%®

2. Production Capacity in China'”’

We find that Chinese producers have sufficient capacity to substantially increase production and
exportsto the United States. Out of 20 Chinese producers and/or exporters of subject merchandise
identified in the petition and to whom the Commission sent questionnaires, only three responded with
relevant datain our final phase investigations. The data from just these three firms indicated substantial

101 Statutory threat factors (1) and (V1) are inapplicable, as there is no CVD investigation on China and the
investigation does not involve imports of agricultural products.

12 19 U.S.C. § 1677(7)(F)(i)(I1).
108 Staff Table C-2.

104 \When the interim periods (January-June) of 2005 and 2006 are compared, these trends were reversed, with the
domestic industry and non-subject imports gaining significant market share and subject imports from Chinalosing
significant share. Memorandum INV-DD-128 at Table C-2A (Aug. 23, 2006). The Commission collected annual
datafor the period January 2003 through December 2005. It also collected interim data for the periods January 2005
through June 2005 (“first half of 2005”) and January 2006 through June 2006 (“first half of 2006"). We have
focused our analysis on the annual data. The petition in these investigations was filed on September 9, 2005. The
first half of 2006 data indicate that the domestic industry’s condition substantially improved, while the volume of
subject imports declined rapidly. See Memorandum INV-DD-128 at Table C-2A. We find that these improvements
are related to the pendency of these investigations. Under the post-petition effects provision, we therefore do not
rely on the interim data for purposes of our material injury analysis. 19 U.S.C. § 1677(7)(1); SAA at 854.

1% Staff Table 1V-10C.

1% For example, one importer entered the market in the fall of 2005 and quickly obtained orders to supply *** of
subject imports from China. *** Importer Questionnaire (supplemental) (increasing from *** in 2005 to *** in the
first half of 2006).

17 19 U.S.C. § 1677(7)(F)()(11).
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Chinese capacity, capacity growth, and excess capacity. These firms reported a capacity increase of ***
percent between 2003 and 2005, and excess capacity of *** million unitsin 2005.1%

The reporting Chinese firms are also highly dependent on sales to the United States; exports to
the United States accounted for *** percent of their combined salesin 2005. Respondent Target claims
that Chinese producers will focus more of their future sales on the growing Chinese domestic market.'®
However, reporting producers and/or exporters reported declining shipments to the Chinese home market
between 2003 and 2005; in 2005 these shipments represented only *** percent of total shipments by these
firms.*°

Moreover, we find that substantial additional capacity existsin Chinato increase exports to the
United States over and above the capacity reported by the three reporting producers and/or exporters. In
each year of the period examined, the three reporting firms accounted for between *** percent and ***
percent of subject imports from China'* Thus, producers responsible for amajority of U.S. imports from
China are not reflected in our data.

3. Product shifting/inventories'?

With respect to China’ s potential to increase exports of subject imports via product shifting, we
note that two of the three responding Chinese producers and/or exporters indicated that they produced
other products on the same machinery used to make subject lined paper products.*

With respect to inventories of the subject merchandise from China, we note that end-of-period
inventories held by U.S. importers *** from *** million unitsin 2003 to *** million unitsin 2005."*
Similarly, inventories of subject product maintained by Chinese producers and/or exporters*** from ***
million unitsin 2003 to *** million unitsin 2005."*°

4. Prices of Subject Imports*®

We have examined data on prices of lined paper and have considered whether subject import
prices are likely to increase demand for further imports, or are likely to have significant price suppressing
or depressing effects.

The Commission collected pricing data on six common lined paper products made by domestic
producers, by producersin the three subject countries, and by producers in Brazil, a non-subject country.
These data reveal amixed pattern of over- and under-selling by subject imports from China as compared
to domestic lined paper products. Of the 48 quarterly comparisons, subject imports from China undersold
U.S. pricesin 22 instances, or 45.8 percent.'*” With respect to quantity, 88 percent of the quantity of

1% CR/PR at Table VII-1.
1% Target Prehearing Brief at 21-23.

110 Although the Chinese producers and/or exporters projected much higher home market shipments in 2006 and
2007, we give little weight to these projections as they may well have been influenced by the firms' belief that the
U.S. market would be closed off to them as aresult of our proceedings.

11 Compare CR/PR at Table V1I-1 with Staff Table C-2.
12 19 U.S.C. §1677(7)(F)()(V), (V1).

"3 CRat VII-13, PR at VII-7.

14 CR/PR at Table VII-4.

15 CR/PR at Table VII-1.

15 19 U.S.C. § 1677(7)(F)()(IV).

7 Staff Table V-8.
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imports from China reported in the pricing comparisons were in quarters in which the Chinese product
undersold the domestic product.

We noted above the large role played by domestic producers in importing or brokering imports of
subject lined paper products. Asaresult of this extensive role, an unusual aspect of the investigations
was the extent to which the subject import prices related to sales by the domestic producers themselves.
For the highest volume pricing products (products 1 and 2), domestic producers accounted for between
*** percent and *** percent of the volume of subject imports from China.**®

Respondents argue that the Commission should discount any underselling revealed by these data
because they reflect intra-industry competition.**® Petitioner argues that the Commission should rely on
itspricing data asit normally does. As acheck, we have examined the pricing data on sales of subject
imports by firms other than domestic producers. These data reveal underselling by Chinese product in 54
percent of instances, and 40 percent of the quantity of subject imports.*® We note that these data are of
somewhat limited utility given the relatively small quantities of subject imported product they reflect.

In the context of arecord in which domestic producers themselves account for alarge share of the
increase in subject imports as well as the vast mgjority of the pricing datafor subject imports, we find that
the pricing comparisons are too mixed to reveal significant underselling by subject imports of the
domestic like product.

Price trends varied for the different pricing products. For the highest volume products (products
1 and 2), domestic prices declined substantially from 2003 to 2004, then rebounded significantly from
2004 to 2005 to approximately their 2003 levels.™® Prices of subject imports from China exhibited
similar trends for those high volume products.**?

We find that the decline in U.S. prices from 2003 to 2004 was not caused by subject imports from
China. As noted above, data on underselling by imports from China are mixed. With respect to volume,
while subject imports from Chinawere arguably significant in volume throughout the period, they
increased only modestly from 2003 to 2004, gaining *** percentage pointsin market share. The
significant increase in the volume of subject imports from China occurred in 2005, which was the year in
which prices increased for most U.S. pricing products.

By contrast, non-subject imports from Brazil grew much more significantly from 2003 to 2004,
capturing *** percentage points of market share.’” Over the period as awhole, imports from Brazil
undersold domestic prices consistently, and more frequently than subject imports from China (77 percent
of comparisons, 97 percent of volume).’® While we do not weigh the relative effects of subject imports
and other factors, we aso are mindful not to ascribe to subject imports any negative effects caused by
non-subject imports.

The Commission also collected data from purchasers on the results of auctions or bids on their
purchases of lined paper products.’® U.S. producers, pro