Forged Stainless Steel Flanges From

India and Taiwan

Investigation Nos. 731-TA-639 and 640 (Second Review)

7Publicati0n 3827

December 2005

U.S. International Trade Commission

4

o “..

/ /\

[ A \°
[/ \A\

v

Washington, DC 20436



U.S. International Trade Commission

COMMISSIONERS

Stephen Koplan, Chairman
Deanna Tanner Okun, Vice Chairman
Jennifer A. Hillman
Charlotte R. Lane

Daniel R. Pearson
Shara L. Aranoff

Robert A. Rogowsky
Director of Operations

Staff assigned

Mary Messer, Investigator
Gerald Houck, Industry Analyst
Gracemary Roth-Rofty, Attorney

Douglas Corkran, Supervisory Investigator

Address all communications to
Secretary to the Commission
United States International Trade Commission
Washington, DC 20436



U.S. International Trade Commission

Washington, DC 20436
www.usitc.gov

Forged Stainless Steel Flanges From
India and Taiwan

Investigation Nos. 731-TA-639 and 640 (Second Review)

Publication 3827 December 2005







CONTENTS

DEEMINGLIONS . . . .ttt et e e e e e e e e e e e
Views of the COmMMISSION . . ...ttt e e e e e e e
Separate and dissenting views of Commissioner Daniel R.Pearson .........................
Information obtained inthe SeCONd reVIEWS . ... .. ot e
INEFOTUCTION . . .. e e e e e e e e e e e e
The original investigations and expedited first five-yearreviews . .....................
Commerce' s original determinations and subsequent review determinations . ............
Commerce'sfina results of expedited second five-yearreviews ......................
Distribution of continued dumping and subsidy offset funds to affected domestic producers
Related Commission iNvestigations . . . ... ..ottt e e
TREPrOTUCE . . ..o e
SO0 I . ittt e e

U.S tariff treatment .. ...
Domestic like product and domesticindustry ...t
DESCriptioN AN USES . ...ttt e

M aNUFaCIUNI NG PrOCESS .« .\ vt ittt ettt e e et e e e e et e
SUDSLITULE PrOdUCES . . . oottt e e e e
Interchangeability . .......... i e
Channelsof disStribution . . . ... .. o
PriCINg . .ot e e
Theindustry intheUnited States ... ...t e e e e
UL S PrOTUCENS . . oottt e e e e e

U.S. production, capacity, shipments, and selected financial data . ....................
U.S.importsand CONSUMPLION . ... .. ottt e e ettt

U S MO S . .ot e
Cumulation CONSIAEratioNS . . . ...ttt e et e

Appendices

A. Federal Register NOLICES . . . ..ot e e e e
B. Stalement 0N @deqUACY . . . . ..ot

&
Q
D

N

Note.—I nformation that would reveal confidential operations of individual concerns may not be published

and therefore has been deleted from this report. Such deletions are indicated by asterisks.






UNITED STATESINTERNATIONAL TRADE COMMISSION

Investigation Nos. 731-TA-639 and 640 (Second Review)

FORGED STAINLESS STEEL FLANGES FROM INDIA AND TAIWAN

DETERMINATIONS

On the basis of the record" developed in the subject five-year reviews, the United States
International Trade Commission (Commission) determines,? pursuant to section 751(c) of the Tariff Act
of 1930 (19 U.S.C. § 1675(c)) (the Act), that revocation of the antidumping duty orders on forged
stainless steel flanges from India and Taiwan would be likely to lead to continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time.

BACKGROUND

The Commission instituted these reviews on July 1, 2005 (70 F.R. 38195) and determined on
October 4, 2005, that it would conduct expedited reviews (70 F.R. 60558, October 18, 2005).

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Commissioner Daniel R. Pearson dissenting with respect to forged stainless steel flanges from Taiwan.






VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act”), that revocation of the antidumping duty orders on forged stainless
steel flanges from India and Taiwan would be likely to lead to continuation or recurrence of material
injury to an industry in the United States within areasonably foreseeable time.*

l. BACKGROUND

In February 1994, the Commission determined that an industry in the United States was
threatened with material injury by reason of imports of stainless steel flanges from India and Taiwan that
the Department of Commerce (* Commerce”) had determined to be sold in the United States at less than
fair value.? In February 1994, Commerce issued antidumping duty orders on stainless steel flanges from
India® and Taiwan.*

On December 1, 1999, the Commission instituted the first five-year reviews pursuant to section
751(c) of the Act to determine whether revocation of the antidumping duty orders on stainless steel
flanges from India and Taiwan would likely lead to continuation or recurrence of material injury.> On
March 3, 2000, the Commission voted to conduct expedited reviews in both subject five-year reviews
involving stainless steel flanges.® In July 2000, the Commission determined that revocation of the
antidumping duty orders on stainless steel flanges from India and Taiwan would be likely to lead a
continuation or recurrence of material injury within areasonably foreseeable time.’

The Commission instituted the present reviews on July 1, 2005.2 The Commission received one
submission filed on behalf of domestic producers Gerlin, Inc., (“Gerlin®) and Maass Flange Corp.
(“Maass’). The Commission did not receive a response from any respondent interested party in the
reviews concerning imports from India and Taiwan. The Commission determined that the domestic
interested party response was adeguate in each of these reviews, and that the respondent interested party
response was inadequate in each of these reviews. Because the Commission determined that there were

! Commissioner Daniel R. Pearson dissents with respect to the antidumping duty order on subject imports from
Taiwan. Hejoins sections | (Background), I (Domestic Like Product and Industry), and 1V. B (Conditions of
Competition) of the Commission’s Opinion. See Separate and Dissenting Views of Commissioner Daniel R.
Pearson.

2 Stainless Steel Flanges From Indiaand Taiwan, Inv. Nos. 731-TA-639 and 640 (Final), USITC Pub. 2724
(February 1994) (“Original Determination”) at 1-3. The Commission further determined that it would not have
found material injury but for the suspension of liquidation of entries of the subject merchandise. 1d. The
Commission indicated that it based its threat analysis on factors that included “the rapid increase in subject imports,
falling U.S. prices and consistent underselling by highly substitutable LFTV imports, substantially increasing
inventoriesin the United States of subject imports, and underutilized capacity in the subject countries.” Id. at 1-20.

%59 Fed. Reg. 5994 (Feb. 9, 1994).

* 59 Fed. Reg. 5995 (Feb. 9, 1994).

® 64 Fed. Reg. 67313 (December 1, 1999).

¢ Confidential Staff Report (“CR”) at I-5/Public Report (“PR) at 1-4 .

" Forged Stainless Steel Flanges From India and Taiwan, Inv. Nos. 731-TA-639 and 640 (Review), USITC Pub.
3329 (July 2000) (“First Review Determination”) at 1.

870 Fed. Reg. 38195 (July 1, 2005).




no other circumstances warranting afull review, it unanimously determined that it would conduct
expedited reviews pursuant to section 751(c)(3) of the Act.® °

Stainless steel flanges were within the scope of the Commission’s global safeguard investigation
of steel products, Inv. No. TA-201-73.* On December 20, 2001, the Commission issued its
determinations and remedy recommendations in that investigation. The Commission was equally divided
with respect to whether imports of stainless steel flanges and related stainless steel pipe devices were a
substantial cause of serious injury to the domestic industry.*? The President accepted the negative
determinations of Vice Chairman Okun and Commissioners Hillman and Miller as the Commission’s
determination and as a result, no safeguard measure was imposed on imports of stainless steel flanges.™

1. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c), the Commission defines the “domestic like
product” and the “industry.”** The Act defines the “domestic like product” as “a product which islike, or
in the absence of like, most similar in characteristics and uses with, the article subject to an investigation
under this subtitle.”*®

Inits second five-year review determination, Commerce defined the subject merchandise as:
Certain forged stainless steel flanges, both finished and not finished, generally manufactured to
specification ASTM A-182, and made in alloys such as 304, 304L, 316, and 316L. The scope
includes five general types of flanges. They are weld neck, used for butt-weld line connection;
threaded, used for threaded line connections; slip-on and lap joint, used with stub-ends/butt-weld
line connections; socket weld, used to fit pipe into a machine recession; and blind, used to seal off
aline. The sizes of the flanges within the scope generally range from one to six inches; however,
al sizes of the above-described merchandise are included in the scope. Specifically excluded
from the scope of these orders are cast stainless steel flanges. Cast stainless stedl flanges
generally are manufactured to specification ASTM A-351.%

Initsoriginal determinations, the Commission defined the domestic like product as stainless steel
flanges coextensive with Commerce' s scope.”’ In so doing, the Commission determined that finished
flanges and unfinished flanges were not separate domestic like products. Applying the semi-finished
product analysis, the Commission concluded that the two forms of flanges were one like product since the

°19 U.S.C. § 1675(c)(3).
1070 Fed. Reg. 60558 (Oct. 18, 2005); see also Explanation of Determination on Adequacy, CR/PR at Appendix

11 66 Fed. Reg. 44158 (Aug. 22, 2001).
2 66 Fed. Reg. 67304 (Dec. 28, 2001).
g,

419 U.S.C. § 1677(4)(A).

219 U.S.C. § 1677(10). See Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Timken Co. v.
United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-
49 (Ct. Int'| Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991). Seealso S. Rep. No. 249, 96" Cong., 1% Sess. 90-
91 (1979).

16 70 Fed. Reg. 67137 (Nov. 4 2005).
¥ Original Determination at 1-8.




unfinished flange imparts essential characteristics to the finished flange and is dedicated to the use of the
finished flange, and there was no independent end-use market for unfinished flanges.™

Initsfirst five-year reviews, the Commission again defined the domestic like product as stainless
steel flanges, coextensive with Commerce’'s scope. In so doing, the Commission noted that none of the
parties disagreed with the Commission’s original domestic like product definition and that no new
information had been obtained during the first five-year reviews that would suggest that it should change
its domestic like product definition.

In these second reviews, domestic producersindicated in their response to the notice of institution
that they agreed with the Commission’s prior definition of the domestic like product. Thereisno
information in the record that would warrant a re-examination of the like product definition. We
therefore define the domestic like product to be stainless steel flanges, co-extensive with Commerce's
scope.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant domestic industry as the “ producers as awhole
of adomestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”®

Section 771(4)(A) of the Act defines the relevant industry as the “ domestic producers as a whole
of alike product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.”?* We define the domestic industry as the
Commission did in the original investigations, to include al domestic producers of stainless steel
flanges.?? The domestic industry currently consists of integrated producers and converters.?

The only issue that arises in these second reviews with respect to the Commission’ s definition of
the domestic industry is whether one of the domestic producers should be excluded under the related
parties provision, 19 U.S.C. 8§ 1677(4)(B). Section 771(4)(B) of the Act allows the Commission, if
appropriate circumstances exist, to exclude from the domestic industry producers that are related to an
exporter or importer of subject merchandise, or which are themselves importers.?* The Commission has

18 Original Determination at 1-6.
% First Review Determination at 8.

219 U.S.C. 8 1677(4)(A). In defining the domestic industry, the Commission’s general practice has been to
include in the industry producers of al domestic production of the like product, whether toll-produced, captively
consumed, or sold in the domestic merchant market, provided that adequate production-related activity is conducted
in the United States. See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’| Trade
1994), &ff'd, 96 F.3d 1352 (Fed. Cir. 1996).

2 19 U.S.C. § 1677(4)(A).

2 During the original investigations, the domestic manufacturing sector consisted of both integrated producers
(forgers/finishers) and converters. CR at 1-16-1-17; PR at 1-13-1-14. Asthe Commission observed in the Original
Determination, forgers/finishers begin with stainless steel bar as their raw material and perform forging, machining,
and finishing operations. Converters purchase flange forgings and perform machining and finishing operations.
Origina Determination at 8. As at the time of the original investigations, the domestic industry currently consists of
both integrated producers and converters. CR at I-17/PR at |-14.

ZCR at 1-26-1-28/PR at 1-21.

2 The primary factors the Commission has examined in deciding whether appropriate circumstances exist to
exclude arelated party include:

(2) the percentage of domestic production attributable to the importing producer;
(continued...)



also concluded that a domestic producer that does not itself import subject merchandise, or does not share
a corporate affiliation with an importer, may nonetheless be deemed arelated party if it controls large
volumes of imports. The Commission has found such control to exist where the domestic producer was
responsible for a predominant proportion of an importer’s purchases and the importer’ s purchases were
substantial.> The record indicates that Maass imported the subject product during the second period of
review and therefore falls within the definition of related party.”® The question then is whether Maass
should be excluded from the domestic industry.

Given the expedited nature of these reviews, the record is limited regarding the factors that the
Commission generally considersin determining whether to exclude a domestic producer. Maassis
currently the *** producer of domestic stainless steel flanges, accounting for *** percent of total industry
production in 2004.%” Although the domestic interested parties indicate that Maass “has on occasion
imported relatively small quantities’ of the subject merchandise, they did not provide any information
regarding the timing or volume of such imports.?® While this statement by domestic producers suggests
that Maass' s imports represent a small percentage of its production of the domestic product, the exact
percentage is not known. Moreover, it isunclear if or to what extent Maass benefitted from its
importation of subject imports because there is no information in the record regarding Maass' s financial
operations during the second period of review.

Nevertheless, given Maass' s *** U.S. production, the indication that Maass imported only
“small” amounts of subject imports during the period of review and the fact that no party urgesits
exclusion from the industry, we find that appropriate circumstances do not exist to exclude Maass from
the domestic industry pursuant to the related parties provision.

1. CUMULATION
A. Framewor k
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of thistitle were initiated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the United States market. The
Commission shall not cumulatively assess the volume and effects of imports of the

2 (...continued)
(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the
firm benefits from the LTFV sales or subsidies or whether the firm must import in order to enable it to
continue production and compete in the U.S. market; and
(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or exclusion
of the related party will skew the data for the rest of the industry.

See, e.q., See, e.0.,Allied Mineral Products v. United States, Slip Op. 04-134 (Ct. Int’| Trade Nov. 2, 2004) at 9;
Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’'| Trade 1992), aff’d without opinion, 991 F.2d 809 (Fed.
Cir. 1993).

% See, e.q., Foundry Coke from China, Inv. No. 731-TA-891 (Final), USITC Pub. 3449 (September 2001) at 8-9.
% CRat 1-28 and n.101/PR at 1-21 and n.101.

7 CRat 1-27/PR at 1-20.

% Domestic Interested Parties Response at 9-10.




subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.?

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise its
discretion to cumulate only if the reviews are initiated on the same day and the Commission determines
that the subject imports are likely to compete with each other and the domestic like product in the U.S.
market. The statute precludes cumulation if the Commission finds that subject imports from a country are
likely to have no discernible adverse impact on the domestic industry.* We note that neither the statute
nor the Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action (“SAA”)
provides specific guidance on what factors the Commission is to consider in determining that imports “are
likely to have no discernible adverse impact” on the domestic industry.®* With respect to this provision,
the Commission generally considers the likely volume of the subject imports and the likely impact of
those imports on the domestic industry within a reasonably foreseeable time if the orders are revoked.*

In these reviews, the statutory requirement for cumulation that all reviews be initiated on the
same day is satisfied as Commerce initiated both reviews on July 1, 2005.%

The Commission generally has considered four factors intended to provide a framework for
determining whether the imports compete with each other and with the domestic like product.® Only a
“reasonable overlap” of competition isrequired.® In five-year reviews, the relevant inquiry is whether
there likely would be a reasonable overlap of competition even if none currently exists. Moreover,
because of the prospective nature of five-year reviews, we have examined not only the Commission’s
traditional competition factors, but also other significant conditions of competition that are likely to

219 U.S.C. § 1675a(3)(7).
* 19 U.S.C. § 1675a(a)(7).
% SAA, H.R. Rep. No. 103-316, vol. | (1994).

% For adiscussion of the analytical framework of Chairman Koplan and Commissioner Hillman regarding the
application of the “no discernible adverse impact” provision, see Malleable Cast Iron Pipe Fittings from Brazil,
Japan, Korea, Taiwan, and Thailand, Inv. Nos. 731-TA-278-280 (Review) and 731-TA-347-348 (Review), USITC
Pub. 3274 (Feb. 2000). For afurther discussion of Chairman Koplan's analytical framework, see Iron Metal
Construction Castings from India; Heavy Iron Construction Castings from Brazil; and Iron Construction Castings
from Brazil, Canada, and China, Inv. Nos. 303-TA-13 (Review); 701-TA-249 (Review); and 731-TA-262, 263, and
265 (Review), USITC Pub. 3247 (Oct. 1999) (Views of Commissioner Stephen Koplan Regarding Cumulation).

%70 Fed. Reg. 38101

% The four factors generally considered by the Commission in assessing whether imports compete with each
other and with the domestic like product are: (1) the degree of fungibility between the imports from different
countries and between imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions; (2) the presence of sales or offersto sell in the same geographical
markets of imports from different countries and the domestic like product; (3) the existence of common or similar
channels of distribution for imports from different countries and the domestic like product; and (4) whether the
imports are simultaneously present in the market. See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50
(CIT 1989).

% See Mukand L td. v. United States, 937 F. Supp. 910, 916 (CIT 1996); Wieland Werke, AG, 718 F. Supp. at
52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp.
673, 685 (CIT 1994), aff'd, 96 F.3d 1352 (Fed. Cir. 1996). We note, however, that there have been investigations
where the Commission has found an insufficient overlap in competition and has declined to cumulate subject
imports. See, e.q., Live Cattle from Canada and Mexico, Inv. Nos. 701-TA-386 (Preliminary) and 731-TA-812-813
(Preliminary), USITC Pub. 3155 at 15 (Feb. 1999), aff’d sub nom, Ranchers-Cattlemen Action Legal Foundation v.
United States, 74 F. Supp.2d 1353 (CIT 1999); Static Random Access Memory Semiconductors from the Republic
of Koreaand Taiwan, Inv. Nos. 731-TA-761-762 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).
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prevail if the orders under review are terminated. The Commission has considered factors in addition to
its traditional competition factors in other contexts where cumulation is discretionary.>®

B. Likelihood of No Discernible Adver se Impact

No respondent interested party in either review responded to the Commission’s notice of
institution. The record thus contains limited information with respect to the stainless steel flange industry
in those countries. Accordingly, we rely upon available information when appropriate.*’

1. India

In the original investigations, the volume of subject imports from Indiaincreased from 1.0
million pounds in 1990 to 3.0 million poundsin 1991 and to 5.1 million poundsin 1992. The volume of
subject imports from India reached 5.3 million poundsin 19933 Immediately after the imposition of the
order in 1994, however, subject imports from India declined sharply.® In 1995, subject imports from
India dropped to arecord low of 499,000 pounds.®® Between 1995 and 2004, subject imports from India
increased overall.** In the second period of review, subject imports from Indiawere 2.3 million pounds
in 2000, 2.2 million poundsin 2001, 2.9 million pounds in 2002, 3.3 million poundsin 2003, and 5.7
million pounds in 2004.

According to the domestic interested parties, “the Indian industry has greatly increased its ability
to produce and export stainless flanges since the previous sunset review. . . .”** During the original
investigations, the petition identified 14 manufacturing firmsin Indiathat produced and/or exported
stainless steel flanges. Commerce published separate dumping margins for five of these firms. Two of
these firms, Mukand and Akai Impex, accounted for almost all of the subject merchandise exported from
Indiaduring the original investigations.”® According to the information provided by domestic interested
parties, there are 23 firmsin India that currently export or have exported subject merchandise to the

% See, e.0., Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission's determination not to
cumulate for purposes of threat analysis when pricing and volume trends among subject countries were not uniform
and import penetration was extremely low for most of the subject countries); Metallverken Nederland B.V. v. United
States, 728 F. Supp. 730, 741-42 (CIT 1989); Asociacion Colombiana de Exportadores de Flores v. United States,
704 F. Supp. 1068, 1072 (CIT 1988).

%7 Section 776 of the Act authorizes the Commission to “ use the facts otherwise available” in reaching a
determination when: (1) necessary information is not available on the record or (2) an interested party or other
person withholds information requested by the agency, fails to provide such information in the time, form, or manner
requested, significantly impedes a proceeding, or provides information that cannot be verified pursuant to section
782(1) of the Act. 19 U.S.C. § 1677e(a). The verification requirementsin section 782(1) are applicable only to
Commerce. 19 U.S.C. § 1677m(l). See Titanium Metals Corp., 155 F. Supp. 2d at 765 (“the ITC correctly responds
that Congress has not required the Commission to conduct verification procedures for the evidence before it, or
provided a minimum standard by which to measure the thoroughness of a Commission investigation.”).

% CR/PR at Table|-5.

% CR/PR at Table|-5.

“ CR/PR at Table|-5.

“ CR/PR at Table|-5.

“2 Domestic Interested Parties Response at 5.
® CRat I-53/PR at 1-42.




United States or other countries since 1998, including Akai Impex and Mukand.* Commerce has
conducted new shipper reviews for 11 additional Indian firms since the original investigations.*
Thereislittle information in the record pertaining to the Indian industry’ s production capacity for
stainless steel flanges subsequent to the original investigations, but its current exports are substantial .
The World Trade Atlas indicates that Indian exports of stainless steel flanges have increased from 9
million pounds in 1999 to over 45 million poundsin 2004.“ Indian subject merchandise exported to the
United States accounted for 41.3 percent of total Indian exports of stainless steel flangesin 2004.+
In light of the prevailing conditions of competition in the U.S. market, including the fungible
nature of the product and price insensitivity of the market (discussed below in conditions of competition),
we do not find that subject imports from India, with their history of increasesin volume and underselling
of the domestic like product, along with evidence of substantial capacity and export orientation, would
likely have no discernible adverse impact if the order was revoked.

2. Taiwan

In the original investigations, the volume of subject imports from Taiwan increased from 818,000
pounds in 1990 to 1.2 million poundsin 1991, and to 1.3 million poundsin 1992.% The volume of
subject imports from Taiwan reached 1.4 million poundsin 1993.*° Almost immediately after the
imposition of ordersin February 1994, subject imports declined sharply and have remained below the
volume levels of the original investigations.®® During the second period of review, subject imports from
Taiwan totaled 331,000 pounds in 2000, 344,000 pounds in 2001, 329,000 pounds in 2002, 244,000
pounds in 2003, and 388,000 pounds in 2004.>

In the original investigations, the Commission identified six firmsin Taiwan that produced
and/or exported subject merchandise to the United States.®* In December 1993, Commerce published
separate dumping margins for three Taiwan firms; Enlin, Ta Chen, and Tay Precision.”® According to the
domestic interested parties, two firms, Enlin and Ta Chen, currently export or have exported subject
merchandise to the United States.>

In the original investigations, the Commission received data from only one Taiwan producer of
the subject merchandise, Enlin.>® Enlin’s reported production capacity for stainless steel flanges was ***
poundsin 1990, and *** poundsin 1991 and 1992.% Enlin also reported capacity utilization rates of ***

“ Domestic Interested Parties Response at EX. 6.
 CRat |-55/PR at 1-42.

% CR/PR at TableI-11.

“ CRat |-55/PR at 1-42.

“ CR/PR at Table I-5.

“ CR/PR at Table|-5.

% CR/PR at Table|-5.

%I CR/PR at Table|-5.

2 CR at |I-56/PR at 1-44.

% CRat |I-56/PR at |-44.

% CR at |-56 and 58/PR at |-44.
% CRat |I-56/PR at |-44.

% CR/PR at Table 1-12.



percent in 1990, *** percent in 1991, and *** percent in 1992.>" Enlin further indicated that *** of
stainless steel flanges wereto *** % |n 1992, *** percent of Enlin’s exports were to *** %

Aswas the case with India, there islittle information regarding Taiwan's capacity to produce
stainless steel flanges for the periods after the original investigations. During the original investigations,
it was reported that the industry in Taiwan had become relatively modernized and capital intensive.®

According to the World Trade Atlas, exports of subject stainless steel flanges from Taiwan to all
markets totaled 3.4 million poundsin 1999.°* In 1999, only 0.5 percent of Taiwan exports of stainless
steel flanges were shipped to the United States.®” Taiwan’s subject exports to all markets declined to less
than 700,000 poundsin 2004.° Over 90 percent of Taiwan's exports were sent to Australia, China,
Hong Kong, Indonesia, Malaysia, Singapore, and Thailand.** In 2004, Taiwan’s exports to the United
States accounted for 5.3 percent of Taiwan’ stotal exports of stainless steel flanges.®

Despite the recent decline in Taiwan’s overall exports but in light of the prevailing conditions of
competition in the U.S. market, including the fungible nature of the product, and its price insensitivity,
(discussed in conditions of competition), we do not find that subject imports from Taiwan, with their
history of increases in volume and underselling,®® along with evidence of substantial capacity and export-
orientation, would likely have no discernible adverse impact if the order was revoked.

C. Likelihood of a Reasonable Overlap of Competition

In the original investigations, the Commission found that there was a reasonable overlap of
competition between subject imports from both countries and between the domestic like product and
subject imports.?” In the first five-year reviews, the Commission found that there likely would be a
reasonable overlap of competition between subject imports from India and subject imports from Taiwan
and between the domestic like product and subject imports if the orders were revoked.®

Initially, the Commission found that subject imports from both subject countries were fungible
with each other and the domestic like product, athough there were perceived quality differences among
forgings and among finished flanges. The Commission noted that stainless steel flanges must meet the
standards set by the ASTM and ANSI and can be used interchangeably. It further noted that subject
imports from both countries and the domestic product were sold in two forms, finished and unfinished.®®

The Commission also found that subject imports from both countries and the domestic like
product would likely be sold in the same channels of distribution in the U.S. market, that subject imports
would likely be simultaneously present in the U.S. market, and that sales or offers of subject imports

5 CR/PR at Table I-12.

% CR/PR at Table1-12.

% CR/PR at Table1-12, CR at |-58/PR at 1-44.
® CR at I-58 /PR at 1-44.

8 CR/PR at Table-12

52 CR/PR at Table|-12.

% CR/PR at Table |-12/PR at 1-45.

% CR at I-59/PR at 1-45.

% CR/PR at Table I-12.

% Qriginal Determination at I-19.

" Original Determination at 1-19.

% First Five-Y ear Review Determination at 7.
% First Five-Y ear Review Determination at 7.
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would likely be sold in the same geographic markets. The Commission noted that its conclusions were
not altered by the fact that subject imports from Taiwan had declined since the orders were imposed. ™

1 Analysis

Below we examine the four factors the Commission customarily considersin determining
whether there likely will be a reasonable overlap of competition.

Fungibility. Therecord in these reviews indicates that the domestic product and subject imports
are fungible products. Stainless steel flanges must meet specifications regarding raw material usage,
tolerances, and dimensions set by ASTM, ASME, and ANSI.” Both subject imports and the domestic
like product are produced in two forms, finished and unfinished, although U.S. imports of unfinished
flanges (forgings) from Taiwan have generally been modest.” In the original investigations, most
responding purchasers indicated that the subject and domestic products were comparabl e although they
reported some quality differences among forgings and among finished flanges.” In the original
investigations, purchasers also indicated that subject imports from both India and Taiwan were utilized
for the same end uses as the domestic product when produced to the same grade and specifications.” In
these second five-year reviews, domestic interested parties stated that the fungibility of subject imports
and the domestic product continues to be high.”

We note that during the second period of review, most imported stainless steel flanges from
Taiwan have been of the finished product while the majority of the imported stainless stedl flanges from
India during 2003-04 have consisted of unfinished flanges or forgings. No forgings from Taiwan were
imported during 2000, and only 1 percent of total U.S. imports of subject merchandise from Taiwan were
of flange forgings during 2001.”° During 2002-03, the share of total U.S. imports of subject merchandise
held by forgings from Taiwan increased to 20-30 percent, then fell back to 4 percent in 2004.” While
subject imports from Taiwan currently consist primarily of finished flanges, the composition of current
imports affected by the discipline of the antidumping duty ordersis not necessarily indicative of likely
post-revocation behavior. Inthelast year of the period examined in the original investigations, the
guantity of imported subject forgings from Taiwan approached the quantity of subject finished flanges
from Taiwan.” Moreover, the rapid increase in subject forgings exported by Taiwan from 2002 to 2003
demonstrates that subject producers in Taiwan would be able to increase their exports to the U.S. market
if the orders were lifted.

Channels of Distribution. The large majority of both domestic and subject finished flanges are
sold through distributors who resell to end users or master distributors who resell to other distributors.”

Geographic Overlap and Smultaneous Presence in the Market. The record indicates that a
portion of subject imports from India and Taiwan were shipped to the same U.S. ports (e.g., Chicago,

™ First Five-Y ear Review Determination at 7.
" CR at 1-20-121/PR at 1-16-1-17.

2 CR/PR &t Tables -5 and 1-6.

"B CRat|-21/PR at 1-17.

" CRat1-21/PR at 1-17.

™ Domestic Interested Parties Response at 7.
® CR/PR at Table 1-6.

" CR at 1-42- 1-43/PR at 1-31.

" CR at TableI-5.

®CRat |-22/PR at 1-18.
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New Y ork, and San Francisco). ¥ The record also indicates that subject imports were simultaneously
present throughout the second period of review, albeit in modest quantities for imports from Taiwan.®
During the original investigations, the Commission found both of these cumulation criteria to be satisfied.

2. Conclusion

Based on a balancing of these factors, we find that there would likely be a reasonable overlap of
competition between the subject imports and the domestic like product, and among the subject imports
themselves, if the orders are revoked.

We do not find any likely differences in the conditions of competition relevant to the subject
merchandise that would warrant our declining to exercise our discretion to cumulate. For these reasons,
we exercise our discretion to cumulate subject imports from India and Taiwan.

V. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
THE ANTIDUMPING DUTY ORDERS ARE REVOKED

A. Legal Standard in a Five-Year Review

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping duty order unless: (1) it makes a determination that dumping or subsidization is likely to
continue or recur, and (2) the Commission makes a determination that revocation of the antidumping duty
order “would be likely to lead to continuation or recurrence of material injury within areasonably
foreseeable time.”® The SAA states that “under the likelihood standard, the Commission will engagein a
counter-factual analysis; it must decide the likely impact in the reasonably foreseeable future of an
important change in the status quo — the revocation or termination of a proceeding and the elimination of
its restraining effects on volumes and prices of imports.”® Thus, the likelihood standard is prospective in
nature.®* The U.S. Court of International Trade has found that “likely,” as used in the sunset review
provisions of the Act, means “probable,” and the Commission applies that standard in five-year reviews.®

® CR/PR at Table|-7.
8 CR/PR at Table|-8.
19 U.S.C. § 1675a(a).

8 SAA, H.R. Rep. No. 103-316, vol. I, at 883-84 (1994). The SAA states that “[t]he likelihood of injury
standard applies regardless of the nature of the Commission’s original determination (materia injury, threat of
material injury, or material retardation of an industry). Likewise, the standard applies to suspended investigations
that were never completed.” SAA at 883.

8 While the SAA states that “ a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

% See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int'l Trade 2003) (*‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’d without opinion, 05-1019 (Fed.
Cir. August 3, 2005); Nippon Steel Corp. v. United States, Slip Op. 02-153 at 7-8 (Ct. Int’'| Trade Dec. 24, 2002)
(same); Usinor Industeel, S.A. v. United States, Slip Op. 02-152 at 4 n.3 & 5-6 n.6 (Ct. Int’'| Trade Dec. 20, 2002)
(“more likely than not” standard is “ consistent with the court’s opinion”; “the court has not interpreted ‘ likely’ to
imply any particular degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, Slip Op. 02-105
at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on alikelihood of continuation or recurrence of injury, not a
certainty”); Usinor v. United States, Slip Op. 02-70 at 43-44 (Ct. Int’l Trade July 19, 2002) (“‘likely’ is tantamount

(continued...)
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887 The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over alonger period of time.”® According to
the SAA, a*“reasonably foreseeable time” will vary from case-to-case, but normally will exceed the
“imminent” timeframe applicablein athreat of injury analysisin original investigations.”® %

Although the standard in afive-year review is not the same as the standard applied in an original
antidumping duty investigation, it contains some of the same fundamental elements. The statute provides
that the Commission isto “consider the likely volume, price effect, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”** It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order or the suspension agreement under review, whether the
industry is vulnerable to material injury if the orders are revoked or the suspension agreement is
terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C. §
1675(a)(4).%

& (...continued)
to ‘probable,’ not merely ‘possible’”).

8 Vice Chairman Okun notes that consistent with her dissenting viewsin Pressure Sensitive Plastic Tape from
Italy, Inv. No. AA1921-167 (Second Review), USITC Pub. 3698 (June 2004) at 15-17, she does not concur with the
U.S. Court of International Trade' sinterpretation of “likely” to mean “probable” See Usinor Industeel, SA. etal v.
United States, No. 01-00006, Slip Op. 02-39 at 13 (Ct. Int’| Trade April 29, 2002). However, she will apply the
Court’ s standard in these reviews and all subsequent reviews until either Congress clarifies the meaning or the U.S.
Court of Appealsfor the Federal Circuit addressesthe issue. Additional Views of Vice Chairman Deanna Tanner
Okun Concerning the “Likely” Standard in Certain Seamless Carbon and Alloy Steel Standard, Line and Pressure
Pipe from Argentina, Brazil, Germany, and Italy, Inv. Nos. 731-TA-707-709 (Review)(Remand), USITC Pub. 3754
(Feb. 2005).

8 Commissioner Lane notes that, consistent with her views in Pressure Sensitive Plastic Tape from Italy, Inv.
No. AA1921-167 (Second Review), USITC Pub. 3698 (June 2004) at 15-17, she does not concur with the U.S. Court
of International Trade' sinterpretation of “likely” but she will apply the Court’ s standard in these reviews and all
subsequent reviews until either Congress clarifies the meaning or the U.S. Court of Appeals for the Federal Circuit
addresses the issue.

819 U.S.C. § 1675a(3)(5).

8 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

% |n analyzing what constitutes a reasonably foreseeable time, Chairman Koplan examines all the current and
likely conditions of competition in the relevant industry. He defines “reasonably foreseeable time” asthe length of
timeit islikely to take for the market to adjust to a revocation or termination. In making this assessment, he
considers all factors that may accelerate or delay the market adjustment process including any lags in response by
foreign producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting;
the need to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselvesin the longer term. In other words, this analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeks to avoid unwarranted speculation that may
occur in predicting events into the more distant future.

19 U.S.C. § 1675a(a)(1).

®219 U.S.C. § 1675a(a)(1). There have been no duty absorption findings by Commerce with respect to the
orders under review. See CR/PR at I-5. The statute further provides that the presence or absence of any factor that
the Commission is required to consider shall not necessarily give decisive guidance with respect to the
Commission’s determination. 19 U.S.C. 8 1675a(a)(5). While the Commission must consider all factors, no one
(continued...)
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In evaluating the likely volume of imports of subject merchandise if the antidumping and
countervailing duty orders are revoked, the Commission is directed to consider whether the likely volume
of imports would be significant either in absolute terms or relative to production or consumption in the
United States.®® In doing so, the Commission must consider “all relevant economic factors,” including
four enumerated factors: (1) any likely increase in production capacity or existing unused production
capacity in the exporting country; (2) existing inventories of the subject merchandise, or likely increases
in inventories; (3) the existence of barriersto the importation of the subject merchandise into countries
other than the United States; and (4) the potential for product shifting if production facilitiesin the
foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.*

In evaluating the likely price effects of subject imports if the antidumping and countervailing
duty orders are revoked, the Commission is directed to consider whether there islikely to be significant
underselling by the subject imports as compared to domestic like products and whether the subject
imports are likely to enter the United States at prices that otherwise would have a significant depressing
or suppressing effect on the price of domestic like products.®®

In evaluating the likely impact of imports of subject merchandise if the antidumping duty orders
are revoked, the Commission is directed to consider al relevant economic factors that are likely to have a
bearing on the state of the industry in the United States, including but not limited to: (1) likely declinesin
output, sales, market share, profits, productivity, return on investments, and utilization of capacity;

(2) likely negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital,
and investment; and (3) likely negative effects on the existing development and production efforts of the
industry, including efforts to devel op a derivative or more advanced version of the domestic like
product.®® All relevant economic factors are to be considered within the context of the business cycle and
the conditions of competition that are distinctive to the industry.”” Asinstructed by the statute, we have
considered the extent to which any improvement in the state of the domestic industry isrelated to the
order at issue and whether the industry is vulnerable to material injury if the orders are revoked.*®

%2 (...continued)
factor is necessarily dispositive. SAA at 886.

%19 U.S.C. § 1675a(a)(2).
%19 U.S.C. § 1675a(a)(2)(A-D).

%19 U.S.C. § 1675a(a)(3). The SAA statesthat “[c]onsistent with its practice in investigations, in considering
the likely price effects of importsin the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.”
SAA at 886.

%19 U.S.C. § 1675a(a)(4).

19 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the
magnitude of the margin of dumping” in making its determination in a five-year review. 19 U.S.C. § 1675a(a)(6).
The statute defines the “ magnitude of the margin of dumping” to be used by the Commission in five-year reviews as
“the dumping margin or margins determined by the administering authority under section 1675a(c)(3) of thistitle.”
19 U.S.C. §1677(35)(C)(iv). Seeaso SAA at 887. Inthefinal results of its expedited reviews of the antidumping
duty orders, Commerce expedited its determinationsin its five year-reviews of stainless steel flanges from the
subject countries and found that revocation of the antidumping duty orders would likely lead to continuation or
recurrence of dumping at the following margins: India=Mukand, Sunstar, Bombay, and Dynaforge, 210 percent;
Akai, 18.56 percent; and all others, 162.14 percent; Taiwan—Enlin, Ta Chen, Tay Precision, and al others, 48
percent. CR/PR at TableI-1. With respect to the antidumping duty orders under review, Commerce has not issued
any duty absorption findings.

% The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While

(continued...)
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B. Conditions of Competition®

In evaluating the likely impact of the subject imports on the domestic industry, the statute directs
the Commission to consider al relevant economic factors “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”'® The following conditions of
competition in the stainless steel flanges market are relevant to our determinations.

As at thetime of the original investigations and the first reviews, stainless steel flanges are
produced and sold in two forms in the United States, finished and unfinished (or forgings).*** The
primary use for unfinished flangesisin the production of finished flanges.'®® The primary uses for
finished flanges arein “process’ operations such asthose in chemical plants, petrochemical plants,
pharmaceutical plants, food processing facilities, breweries, cryogenic plants, waste-treatment facilities,
pulp and paper production facilities, gas-processing (gas-separation) facilities, and commercia nuclear
power plants and nuclear Navy applications.'® Stainless steel flanges are relatively simple to
manufacture. Asaresult, there are low barriers to entry into the industry .

U.S. and imported subject flanges generally are produced on the same type of equipment and in
accordance with ASTM specifications.® The domestic and imported subject products generally are
employed for the same end uses and are considered to be “essentialy fungible.” U.S. producers and
subject importers typically sell through distributors that tend to stock commodity-type products, although
aminority of importers reported “special order” salesin 1992.1% At the time of the original
investigations, the subject Indian product was somewhat uneven in its “cosmetic” quality, but import data
imply substantial acceptance of the product in the United States.'”’

The demand for finished stainless steel flangesistied closely to the level of industrial spending
for new construction and for modernization and retrofitting of existing facilities® The overal level of
demand for stainless steel flangesis fairly unresponsive to price changes.'® Based on the limited
information in the record, demand for stainless steel flanges has risen since the time of the original
investigations.™® Apparent consumption of finished stainless steel flanges rose from *** poundsin 1990
to *** poundsin 1998 to *** poundsin 2000. Apparent consumption for finished stainless steel flanges

% (....continued)
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry isfacing difficulties from avariety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

% Commissioner Pearson joinsin this section. He notes, however, that in making his determinations in these
reviews, he takes into consideration certain additional conditions of competition. For adiscussion of these
conditions, see his Separate and Dissenting Views.

1% 19 U.S.C. § 1675a(a)(4).

101 CR at I-18/PR at 1-15.

102 CR at 1-18 n.60/PR at 1-15 n.60.
103 CR at 1-18 n.60/PR at 1-15 n.60.
104 Original Determination at 1-20.
105 CR at 1-19-20/PR at 1-16.

106 CR at 1-22/PR at 1-17.

W7 CRat 1-21 n.73/PR at 1-17 n.73.
198 Original Determination at 1-16.
1% Original Determination at I-19.
10 CR at 1-46/PR at 1-36, CR/PR at Table 1-9.
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fell to *** poundsin 2003 but *** increased to *** poundsin 2004."* The domestic interested parties
attribute the decline in demand from 2000 to 2003 to the “dramatic decline in the U.S. economy during
that time.”**? According to the domestic interested parties, “[b]ecause stainless steel flanges are applied
primarily in large capital investment projects such as processing piping systems, the decline in capital
improvements made in the U.S. economy during the recession significantly reduced use of the product in
the U.S. market.”*** The domestic interested parties indicate that market conditions improved in 2004 and
2005.1

During the original investigations, the domestic industry consisted of both integrated producers
(forgers/finishers) and converters.'> At the time of the original investigations, there were six domestic
forgers/finishers and three converters.® The domestic industry has undergone some restructuring since
the period examined in the original investigations. While the industry still consists of both integrated
producers and converters, the domestic interested parties have identified seven U.S. firmsthat currently
manufacture the domestic like product; TMW, Gerlin, Kerkau Manufacturing, Inc., Maass, Newman,
Westbrook, and Western. Aswasthe casein the first five-year reviews, Maassisthe *** domestic
producer of stainless steel flanges.**’

Domestic production of stainless steel flanges in the second period of review appears to have
fallen to levels below those reported during the first-five year reviews and the final years of data reported
in the original investigations. 1n 2004, U.S. production of stainless steel flangeswas *** pounds, a***
percent decline from *** poundsin 1998, and a*** percent decline from *** poundsin 1992.*® U.S.
producers’ market share of finished stainless stedl flangeswas*** percent in 1990 and *** percent in
1998.1%°

U.S. producers market share of finished stainless steel flanges increased throughout the second
period of review from *** percent in 2000, to *** percent in 2003, and to *** percent in 2004.
However, U.S. producers market share *** levels reported during the original investigation and the first
five-year reviews.® 2! Subject imports’ market share of finished stainless steel flanges has steadily
increased overall since the period examined in the first five-year reviews. Subject imports market share
increased from *** percent in 1998 to *** percent in 2004, but *** below the levels reported in the
original investigations.'? Although overall subject import volume has decreased, total U.S. imports of
finished flanges are substantially higher than in the early 1990s, due to an increase in nonsubject
imports.*?®  Specifically, the record shows that in 1990, nonsubject imports held a*** percent share of

11 CR/PR at Table1-9.

12 Domestic Interested Parties’ Response at 8, 11.
13 Domestic Interested Parties Response at 8, 11.
14 Domestic Interested Parties’ Response at 8, 11.
15 CRat I-25/PR at 1-19.

18 CR at I-25/PR at 1-19.

" CR at 1-25-1-27/PR at 1-19-1- 21.

18 CR at I-32/PR at 1-24.

19 CR at 1-32/PR at 1-24.

120 CR/PR at Table 1-9.

21 Market shares for apparent U.S. consumption of forgings from 1998 through 2004 were unavailable.
122 CR/PR at Table 1-9.

122 CR/PR at Table1-9.
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the U.S. finished steel flanges market, which fell to *** percent in 1992."* In 1998, nonsubject imports
held a*** percent market share and in 2004, nonsubject imports held a*** percent share. '

Based on the record evidence, we find that these conditions of competition in the domestic
stainless steel flanges market are not likely to change significantly in the reasonably foreseeable future.
Accordingly, we have taken these conditions of competition into account in assessing the likely effects of
revocation of the antidumping duty orders within the reasonably foreseeable future.

C. Likely Volume of Subject Imports

In the original determinations, the Commission found the cumulated volume of subject importsto
be significant. Specificaly, it found that there was a rapid increase of subject importsin the U.S. market
and market penetration by subject imports. It further found that subject imports of stainless steel flanges
(both finished and forgings) increased from 1.9 million poundsin 1990 to 6.4 million poundsin 1992, an
increase of 254 percent.'® It noted that the share of the U.S. market held by cumulated subject imports
increased from 12.6 percent in 1990 to 37.1 percent in 1992.**

In thefirst five-year reviews, while noting that the volume of subject imports had declined since
the imposition of the orders, the Commission found that subject import volume would likely be significant
if the orders were revoked. The Commission reasoned that subject producers substantial exports, the
rapid increase in their exports to the U.S. market in the original investigations, and the apparent substantial
capacity of subject producers indicated that subject producers were likely to commence significant exports
to the United States upon revocation of the antidumping duty orders.

During the period examined in these second reviews, the volume of cumulated subject imports has
increased overall. Subject imports of stainless steel flanges totaled 1.9 million poundsin 1999, 2.7 million
pounds in 2000, 2.5 million poundsin 2001, 3.2 million pounds in 2002, 3.5 million pounds in 2003 and
6.1 million pounds in 2004.'?® Overall, the volume of subject imports increased by nearly 216 percent
during the review period.'®

Due to the lack of response from subject foreign producersin these reviews, thereis limited
information in the record concerning current levels of production capacity in Indiaand Taiwan. Inthe
original investigations, the Commission only received partia information from two Indian producers and
one Taiwan producer. However, the combined capacity of the three producers must have been at least
equal to the *** pounds they exported to the United Statesin 1991.* Moreover, at the time of original
investigations, the Taiwan industry was characterized as being relatively modernized and capital
intensive.® Indeed, Enlin, the only reporting Taiwan producer, *** its production capacity from 1990 to
1991 dueto *** 132

While current capacity data for the subject countries are not available, data on the record show
relatively high worldwide export levels for subject imports from India and Taiwan during the second
period of review. Available World Trade Atlas data show that Indian exports of the subject product to all
countries increased from 9 million poundsin 1999 to over 45 million pounds in 2004, indicating that the

124 CR/PR at Table1-9.

125 CR/PR at Table 1-9.

126 Original Determination at 1-18.
27 Original Determination at I-18.
128 CR/PR at Table|-5.

12 CR/PR at Table I-5.

1% CR/PR at Table 1-5.

181 CR at |-56/PR at 1-44.

%2 CR at |-58/PR at 1-44.
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Indian industry continues to produce and export substantial quantities of stainless steel flanges.** Indian
subject merchandise exported to the United States accounted for 41.3 percent of total Indian exports of
subject stainless steel flangesin 2004."* The World Trade Atlas indicates that Taiwan exports of subject
stainless steel flangesto all sources totaled 3.4 million poundsin 1999.% Taiwan exports of all subject
merchandise to all sources declined to less than 700,00 poundsin 2004.** However, while Taiwan’s
overall subject exports declined, Taiwan's proportion of subject exports to the United Statesincreased. In
1999, only 0.5 percent of Taiwan exports of stainless steel flanges were shipped to the United States.™” In
2004, Taiwan’'s exports of the subject merchandise to the United States accounted for 5.3 percent of
Taiwan' stotal subject exports.**® Thus the record shows that subject producers continue to export
substantial quantities of stainless steel flanges. Asthe record indicates, subject producers in Indiaand
Taiwan continue to rely on the U.S. market for shipment volume even under the discipline of the orders.

The subject producers’ export orientation, their substantial exports, their continued reliance on the
U.S. market, the rapid increase in subject exports to the United Statesin the original investigations as well
as such producers’ apparent substantial capacity, indicate that they are likely to increase exports to the
United States significantly upon revocation of the antidumping duty orders. Consequently, based on the
record in these reviews, we conclude that the volume of cumulated subject imports likely would increase
to asignificant level and regain significant U.S. market share if the orders were revoked. Accordingly, we
conclude that the likely volume of the subject merchandise, both in absolute terms and relative to
consumption and production in the United States, would be significant, absent the restraining effect of the
orders.

D. Likely Price Effects of Subject Imports

The record in these reviews contains limited pricing data for the U.S. market. During the original
investigations, the Commission found that the domestic product and subject imports were highly fungible.
Moreover, the Commission determined that because demand for stainless steel flanges was relatively
inelastic, “even small volumes of LTFV imports will not increase consumption, but will displace domestic
stainless steel flanges and have a depressing or suppressing effect on domestic prices.”*** In the context of
these competitive conditions, the Commission found significant price effects due to the subject imports.
Asthe Commission observed, subject import prices declined over the period of investigation as subject
import volumes increased. Additionally, the subject imports undersold domestically produced stainless
steel flangesin the vast majority of pricing comparisons.#

In the first five-year reviews, the Commission determined that revocation of the orders would
likely lead to significant underselling and significant price depression and suppression within a reasonably

138 CR/PR at Table 1-11.

¥ CRat I-55/PR at 1-42.

1% CR/PR at Table|-11.

1% CR at I-59/PR at 1-45.

¥ CR/PR at Table 1-12.

%8 CR/PR at Table 1-12.

¥ Original Determination at I-19.

140 Original Determination at 1-19. Although the Commission has relied on comparisons of average unit values
to determine likely price effects of subject importsin other reviews, we have declined to do so here due to at best
sparse information on product mixes and current average unit valuesin the record.
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foreseeable time given inelastic demand, the fungible nature of the product, and the past history of
underselling of the domestic product by subject imports.**

Thereisno current pricing data available in these reviews. We note that the reported average unit
value of domestically produced flanges fell to $*** in 2004, which is less than the unit value figure
reported in 1998,

Based on the limited facts available, we find it likely that, absent the antidumping duty orders,
competitive conditions would return to those prevailing prior to the imposition of the orders. Moreover,
given the fungibility between the domestic and subject stainless steel flanges, the producersin Indiaand
Taiwan have further incentive to lower their pricesto recapture their U.S. market share. Thus, increased
sales of subject imports likely would be achieved by means of aggressive pricing. Based upon the
Commission’s previous findings that a reduction in prices will not stimulate demand for the product, the
fungible nature of the product, and the past history of underselling, we find it likely that subject imports
from India and Taiwan would enter the United States at prices that would significantly depress or suppress
U.S. pricesif the orders are revoked.

For the foregoing reasons, we find that revocation of the antidumping duty orders would be likely
to lead to significant underselling by the cumulated subject imports of the domestic like product, as well as
significant price depression and suppression, within areasonably foreseeable time.

E. Likely Impact of Cumulated Subject Imports

In the original investigations, the Commission found that the domestic industry’ s market share,
production, capacity utilization, employment, and financial performance began to deteriorate during the
final year of the investigations. It concluded that increased volumes of subject imports would prevent
domestic producers from recovering cost increases and would exacerbate the domestic industry’ s declining
financial performance.'®

In thefirst five-year reviews, the Commission found that subject imports from India and Taiwan
would have a significant adverse impact on the domestic industry if the orders were revoked. The
Commission was evenly divided as to whether the domestic industry was vulnerable.** However, the
Commission found that the volume and price effects of the cumulated subject imports likely would cause
the domestic industry to lose market share, with a significant adverse impact on the domestic industry’s
production, shipments, sales, and revenue levels. It noted that thislikely reduction in the industry’s
production, sales, and revenue levels would have a direct adverse impact on the industry’ s profitability as
well asits ability to raise capital and make and maintain necessary capital investments. In addition, the
Commission found that revocation of the orders likely would result in employment declines for domestic
firms.™*

In thefirst five-year reviews, the Commission determined that the industry had improved due to
the decline in subject imports following imposition of the orders. In these second reviews, the domestic
interested parties contend that, despite these initial improvements and the orders in effect on the subject
countries, the domestic industry is * extremely vulnerable to renewed materia injury if the antidumping

141 First Five-Y ear Review Determination at 13-14.
142 CR at 1-32-1-33/PR at |-24-1-25.
143 Original Determination at 1-19-1-20.

144 In the first-five year reviews, Chairman Koplan, Vice Chairman Okun, and Commissioner Askey found the
domestic industry not to be currently vulnerable in light of its substantial capital investments and overall sound
operating performance. First Five-Y ear Review Determination at 15 n.84. Commissioners Bragg, Miller, and
Hillman found that the domestic industry was currently vulnerable to material injury as aresult of rising raw
material costs and declining prices. First Five-Year Review Determination at 15 n.85.

145 First Five-Y ear Review Determination at 15-16.
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duty orders on [stainless steel flanges] from India and Taiwan are revoked.”** We note that the record
indicates that during 2004, domestic production and U.S. shipments of stainless steel flanges appear to
have fallen to levels bel ow those reported during the final years of data reported in the original
investigations.**” However, there is no information in the record pertaining to many of the financial and
trade indicators, such as operating income, capacity, capacity utilization rates, and employment levels, that
we generally consider in assessing whether the domestic industry isin aweakened states as contemplated
by the statute. Therefore, given the paucity of data, on balance, we are unable to reach a determination as
to whether the domestic is currently vulnerable.

As discussed above, revocation of the antidumping duty orders likely would lead to significant
increases in the volume of cumulated subject imports at prices that would undersell the domestic like
product and significantly depress U.S. prices. In addition, the volume and price effects of the cumulated
subject imports likely would cause the domestic industry to lose market share, with a significant adverse
impact on the domestic industry’ s production, shipments, sales, and revenue levels.

This reduction in the industry’ s production, shipments, sales, and revenue levels would have a
direct adverse impact on the industry’ s profitability aswell asits ability to raise capital and make and
maintain necessary capital investments. In addition, we find it likely that revocation of the orders will result
in commensurate employment declines for domestic firms.

Accordingly, based on the limited record in these reviews, we conclude that, if the antidumping
duty orders are revoked, subject imports from India and Taiwan would be likely to have a significant
adverse impact on the domestic industry within a reasonably foreseeable time.

CONCLUSION
For the foregoing reasons, we determine that revocation of the antidumping duty orders on forged

stainless steel flanges from India and Taiwan would be likely to lead to continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time.

146 Domestic Interested Parties Response at 11.
4T CR at 1-32/PR at 1-24.

20



SEPARATE AND DISSENTING VIEWS OF COMMISSIONER DANIEL R. PEARSON
l. INTRODUCTION

Section 751(d)(2) of the Tariff Act of 1930, as amended (“the Act”), requires that the U.S.
Department of Commerce (“Commerce”) revoke a countervailing duty or an antidumping duty order or
terminate a suspended investigation in a five-year review unless Commerce determines that dumping or a
countervailable subsidy would be likely to continue or recur and the U.S. International Trade Commission
(“Commission”) determines that material injury to aU.S. industry would be likely to continue or recur
within a reasonably foreseeable time.! Based on the record in these second five-year reviews, | determine
that materia injury islikely to continue or recur within a reasonably foreseeable time if the antidumping
duty order on subject imports of forged stainless steel flanges (“ stainless steel flanges’) from Indiais
revoked. | also determine, however, that material injury is not likely to continue or recur within a
reasonably foreseeable time if the antidumping duty order on subject imports of stainless steel flanges
from Taiwan is revoked.

| join my colleagues’ discussion regarding domestic like product and domestic industry, and the
relevant conditions of competition in the U.S. market. | write separately to discuss the legal standard
governing five-year reviews, my approach to cumulation in these reviews, and my analysis of the
statutory factors.

. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
THE ORDERS ARE REVOKED

A. Legal Standard
1. In General

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke a
countervailing or antidumping duty order or terminate a suspended investigation unless. (1) it makesa
determination that dumping or a countervailable subsidy islikely to continue or recur, and (2) the
Commission makes a determination that revocation of an order or termination of a suspended
investigation would be likely to lead to continuation or recurrence of material injury within a reasonably
foreseeable time.? The Statement of Administrative Action states that “under the likelihood standard, the
Commission will engage in a counter-factual analysis; it must decide the likely impact in the reasonably
foreseeable future of an important change in the status quo — the revocation or termination of a
proceeding and the elimination of its restraining effects on volumes and prices of imports.”® Thus, the
likelihood standard is prospectivein nature.* The statute states that “the Commission shall consider that

119 U.S.C. § 1675(d)(2).
219 U.S.C. § 16754(a).

3 Statement of Administrative Action, H.R. Rep. No. 103-316, vol. |, at 883-84 (1994) (“SAA”). The SAA states
that “{t} he likelihood of injury standard applies regardless of the nature of the Commission’s original determination
(material injury, threat of material injury, or material retardation of an industry). Likewise, the standard appliesto
suspended investigations that were never completed.” SAA at 883.

4 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued {sic} prices for the domestic like product in the U.S. market in

(continued...)
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the effects of revocation or termination may not be imminent, but may manifest themselves only over a
longer period of time.”®> According to the SAA, a“‘reasonably foreseeable time’ will vary from case-to-
case, but normally will exceed the ‘imminent’ time frame applicable in athreat of injury analysisin
antidumping and countervailing duty investigations.”®

Although the standard in five-year reviews is not the same as the standard applied in original
antidumping or countervailing duty investigations, it contains some of the same fundamental elements.
The statute provides that the Commission isto “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the order is revoked or the suspended investigation
isterminated.”” It directs the Commission to take into account its prior injury determinations, whether
any improvement in the state of the industry is related to the order or the suspension agreement under
review, whether the industry is vulnerable to materia injury if the order is revoked or the suspension
agreement is terminated, and any findings by Commerce regarding duty absorption pursuant to 19 U.S.C.
§ 1675(a)(4).2

2. Facts Available

The statute authorizes the Commission to take adverse inferences in five-year reviews, but such
authorization does not relieve the Commission of its obligation to consider the record evidence as awhole
in making its determination.’ | generally give credence to the facts supplied by the participating parties
and certified by them as true, but base my decision on the evidence as a whole, and do not automatically
accept the participating parties' suggested interpretation of the record evidence. Regardless of the level of
participation and the interpretations urged by participating parties, the Commission is obligated to
consider al evidence relating to each of the statutory factors and may not draw adverse inferences that

4 (...continued)
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

519 U.S.C. § 1675a(8)(5).

5 SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” 1d.

719 U.S.C. § 1675a(8)(1).

819 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s
determination. 19 U.S.C. 8 1675a(a)(5). While the Commission must consider al factors, no one factor is
necessarily dispositive. SAA at 886. | note that no duty absorption findings have been made by Commerce.
Confidential Staff Report (INV-CC-194, Nov. 14, 2005, hereinafter CR) at 1-5, Public Staff Report (hereinafter PR)
at|-5.

9 Section 776 of the Act authorizes the Commission to “use the facts otherwise available” in reaching a
determination when: (1) necessary information is not available on the record or (2) an interested party or other
person withholds information requested by the agency, fails to provide such information in the time, form, or manner
requested, significantly impedes a proceeding, or provides information that cannot be verified pursuant to section
782(1) of the Act. 19 U.S.C. § 1677¢e(a). The verification requirementsin section 782(i) are applicable only to
Commerce. 19 U.S.C. § 1677m(i). See Titanium Metals Corp., 155 F. Supp. 2d at 765 (“the ITC correctly responds
that Congress has not reguired the Commission to conduct verification procedures for the evidence before it, or
provided a minimum standard by which to measure the thoroughness of a Commission investigation.”).
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render such analysis superfluous. In general, the Commission makes determinations by “weighing all of
the available evidence regarding a multiplicity of factors relating to the domestic industry as awhole and
by drawing reasonable inferences from the evidence it finds most persuasive.”*

3. The“Likely” Standard

The legal standard the Commission isto apply is whether revocation of an order “would be likely
to lead to continuation or recurrence of material injury within areasonably foreseeable time.”** The U.S.
Court of International Trade (the “Court”) has found that “likely,” as used in the sunset review provisions
of the Act, means “probable,” and the Commission applies that standard in five-year reviews.*? 2

In evaluating the likely volume of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider whether the likely volume
of imports would be significant either in absolute terms or relative to production or consumption in the
United States.** In doing so, the Commission must consider “all relevant economic factors,” including
four enumerated factors: (1) any likely increase in production capacity or existing unused production
capacity in the exporting country; (2) existing inventories of the subject merchandise, or likely increases
in inventories; (3) the existence of barriersto the importation of the subject merchandise into countries
other than the United States; and (4) the potential for product shifting if production facilitiesin the
foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.™

In evaluating the likely price effects of subject importsif an order isrevoked or a suspended
investigation is terminated, the Commission is directed to consider whether there is likely to be significant
underselling by the subject imports as compared to domestic like products and whether the subject
imports are likely to enter the United States at prices that otherwise would have a significant depressing
or suppressing effect on the price of domestic like products.*®

In evaluating the likely impact of imports of subject merchandise if an order isrevoked or a
suspended investigation is terminated, the Commission is directed to consider all relevant economic
factorsthat are likely to have a bearing on the state of the industry in the United States, including but not
limited to: (1) likely declinesin output, sales, market share, profits, productivity, return on investments,

10 SAA at 869.
1119 U.S.C. § 1675a(a).

12 See NMB Singapore Ltd. V. United States, 288 F. Supp. 2d 1306, 1352 (2003) (“‘likely’ means probable
within the context of 19 U.S.C. §8 1675(c)) and 1675a(a)”); Nippon Steel Corp., et a. v. United States, Slip Op. 02-
153 at 7-8 (Dec. 24, 2002) (same) (Nippon); Usinor Industeel, S.A. v. United States, Slip Op. 02-152 at 6 n.6 (Dec.
20, 2002) (Usinor Industee! 111); and Usinor v. United States, Slip Op. 02-70 at 43-44 (July 19, 2002) (“‘likely’ is
tantamount to ‘ probable,” not merely ‘possible’”) (Usinor).

3 The Court has interpreted the word “likely” to mean probable or “more likely than not.” The Court’s “likely”
standard means that the continuation or recurrence of material injury must be “more likely than not,” otherwise the
order must be revoked. While, for purposes of these reviews, | do not take a position on the correct interpretation of
“likely,” with regard to the order on Taiwan | would have made a negative determination under any interpretation of
“likely” other than that equating “likely” with merely “possible.”

1419 U.S.C. § 1675a(a)(2).
1519 U.S.C. § 1675a(a)(2)(A-D).

619 U.S.C. 8 1675a(a)(3). The SAA states that “{ c} onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.
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and utilization of capacity; (2) likely negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital, and investment; and (3) likely negative effects on the existing
development and production efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.*” All relevant economic factors are to be considered
within the context of the business cycle and the conditions of competition that are distinctive to the
industry.’® Asinstructed by the statute, | have considered the extent to which any improvement in the
state of the domestic industry is related to the orders at issue and whether the industry is vulnerable to
material injury if the orders are revoked.™® %

B. Conditions of Competition

In evaluating the impact of subject imports on the domestic industry if the orders are revoked, the
statute directs the Commission to evaluate all the relevant economic factors “within the context of the
business cycle and conditions of competition that are distinctive to the affected industry.”** In performing
my analysis under the statute, | have taken into account the conditions of competition in the U.S. market
for forged stainless steel flanges noted by the Commission majority.

1719 U.S.C. § 1675a(a)(4).

819 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the
magnitude of the margin of dumping or the magnitude of the net countervailable subsidy” in making its
determination in afive-year review. 19 U.S.C. § 1675a(a)(6). The statute defines the “magnitude of the margin of
dumping” to be used by the Commission in five-year reviews as “the dumping margin or margins determined by the
administering authority under section 1675a(c)(3) of thistitle” 19 U.S.C. 8 1677(35)(C)(iv). Seeaso SAA at 887.
In its expedited final results of these five-year reviews, with respect to the antidumping duty orders on Indiaand
Taiwan, Commerce determined the following likely dumping margins: India: 18.56 percent to 210.00 percent; and
Taiwan: 48.00 percent. CR/PR at tablel-1.

¥ The SAA statesthat in ng whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

219 U.S.C. § 1675a(6).
2119 U.S.C. § 1675a(3)(4).
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C. Cumulation
1 Framework
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of thistitle wereinitiated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the United States market. The
Commission shall not cumulatively assess the volume and effects of imports of the
subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.?

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise
its discretion to cumulate only if the reviews are initiated on the same day and the Commission
determines that the subject imports are likely to compete with each other and the domestic like product in
the U.S. market. The statute precludes cumulation if the Commission finds that subject imports from a
country are likely to have no discernible adverse impact on the domestic industry.? | note that neither the
statute nor the Uruguay Round Agreements Act (“URAA”) SAA provides specific guidance on what
factors the Commission isto consider in determining that imports “are likely to have no discernible
adverse impact” on the domestic industry.? With respect to this provision, the Commission generally
considersthe likely volume of the subject imports and the likely impact of those imports on the domestic
industry within areasonably foreseeable timeif the orders are revoked.

In these reviews, the statutory requirement for cumulation that all reviews be initiated on the
same day is satisfied as Commerce initiated all the reviews on July 1, 2005.

The Commission generally has considered four factors intended to provide a framework for
determining whether the imports compete with each other and with the domestic like product.”® Only a
“reasonable overlap” of competition isrequired.”® In five-year reviews, the relevant inquiry is whether

2219 U.S.C. § 1675a(38)(7).
19 U.S.C. § 1675a(3)(7).
2 SAA, H.R. Rep. No. 103-316, vol. | (1994).

% The four factors generally considered by the Commission in assessing whether imports compete with each
other and with the domestic like product are: (1) the degree of fungibility between the imports from different
countries and between imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions; (2) the presence of sales or offersto sell in the same geographical
markets of imports from different countries and the domestic like product; (3) the existence of common or similar
channels of distribution for imports from different countries and the domestic like product; and (4) whether the
imports are simultaneously present in the market. See, e.q., Wieland Werke, AG v. United States, 718 F. Supp. 50
(CIT 1989).

% See Mukand L td. v. United States, 937 F. Supp. 910, 916 (CIT 1996); Wieland Werke, AG, 718 F. Supp. at
52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp.
673, 685 (CIT 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996). | note, however, that there have been investigations
where the Commission has found an insufficient overlap in competition and has declined to cumulate subject
imports. See, e.q., Live Cattle from Canada and Mexico, Inv. Nos. 701-TA-386 (Preliminary) and 731-TA-812-813
(Preliminary), USITC Pub. 3155 at 15 (Feb. 1999), aff’d sub nom, Ranchers-Cattlemen Action L egal Foundation v.
(continued...)
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there likely would be competition even if none currently exists. Moreover, because of the prospective
nature of five-year reviews, | have examined not only the Commission’ s traditional competition factors,
but also other significant conditions of competition that are likely to prevail if the orders under review are
terminated. The Commission has considered factors in addition to its traditional competition factorsin
other contexts where cumulation is discretionary.”

Significant differences in the conditions of competition with respect to the subject imports from
Taiwan versus subject imports from India lead me to decline to cumulate subject imports from both
countries. Because | decline to cumulate subject imports from India and Taiwan on the basis of
differencesin conditions of competition, | find it unnecessary to decide the issue of no discernible adverse
impact with respect to subject imports from India and Taiwan.?®

2. Likelihood of a Reasonable Overlap of Competition

| examine below the four factors the Commission customarily considersin determining whether
there will be alikely reasonable overlap of competition. For my determinations on Indiaand Taiwan, |
find alikely reasonable overlap of competition among subject imports from all sources and between these
imports and the domestic like product if the orders were revoked.

In the original investigations involving India and Taiwan, the Commission cumulated imports
from both sources, finding a reasonable overlap of competition among the importers and the domestic
producers because of common channels of distribution, end uses, and geographic areas in which the
product was marketed.® In the first sunset reviews, the Commission, citing data from the original
investigations, noted that imports from the subject countries were simultaneously present in the market,
moved through the same channels of distribution, and generally competed with each other and the
domestic product.®

Fungibility.--The Commission found this factor satisfied in the original investigations as well as
in thefirst five-year reviews. In these expedited reviews, there islittle information on the record
addressing the issue of fungibility of the domestic product with subject imports. According to domestic
parties, domestic product and subject imports remain interchangeable.® In the original investigations,
most responding purchasers described the products as comparable and noted that subject imports were
employed in the same range of end uses as domestic products with similar specifications. On the other

26 i
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United States, 74 F. Supp.2d 1353 (CIT 1999); Static Random Access Memory Semiconductors from the Republic
of Koreaand Taiwan, Inv. Nos. 731-TA-761-762 (Final), USITC Pub. 3098 at 13-15 (Apr. 1998).

%" See, e.0., Torrington Co. v. United States