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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-461 (Preliminary)

GRAY PORTLAND CEMENT AND CEMENT CLINKER FROM JAPAN

Determination

On the basis of the record! developed in the subject investigation, the
Commission determines,? pursuant to section 733(a) of the Tariff Act of 1930
(19 U.Ss.C. § 1673b(a)), that there is a reasonable indication that an industry
in the United States is materially injured® or threatened with material
injury* by reason of imports from Japan of gray portland cement and cement
clinkér, provided for in subheadings 2523.10.00, 2523.29.00, and 2523.90.00 of
the Harmonized Tariff Schedule of the United States (previously in item 511.14
of the former Tariff Schedules of the United States), that are alleged to be

sold in the United States at less than fair value (LTFV).

Background

On May 18, 1990, a petition was filed with the Commission and the
Department of Commerce by the Ad Hoé Committee of Southern California
Producers of Gray Portland Cement, of Washington, DC, alleging that an
industry in the United States is materially injured or threatened with
material injury by reason of LTFV imports of gray portland cement and cement
clinker from Japan. Accordingly, effective May 18, 1990, the Commission

instituted preliminary antidumping investigation No. 731-TA-461 (Preliminary).

! The record is defined in sec. 207.2(h) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(h)).

2 Commissioner Eckes dissenting.

3 Acting Chairman Brunsdale and Commissioner Lodwick determine that there
is a reasonable indication that a domestic industry is materially injured by
reason of the subject imports.

“ Commissioner Rohr and Commissioner Newquist determine that there is a
reasonable indication that a domestic industry is threatened with material
injury by reason of the subject imports.



Notice of the institution of the Commission’s investigation and.of a
public conference to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal
Register of May 25, 1990 (55 F.R. 21662). The conference was held in
Washington, DC, on June 8, 1990, and all persons who requested the opportunity

were permitted to appear in person or by counsel.
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VIEWS OF ACTING CHAIRMAN ANNE E. BRUNSDALE

Gray Portland Cement and Cement Clinker from Japan
Inv. No. 731-TA-461 (Preliminary)

July 2, 1990

Based on the information gathered in this preliminary
investigation, I conclude that there is a reasonable indication
that an industry in the United States is materially injured by
reason of imports of gray portland cement and cement clinker from
Japan that are alleged to be sold at less than fair value. On
the issues of like product, grinding operations and related
parties, I concur with the determinations of my colleague
Commissioner Newquist.’ I also concur with Commissioner
Newquist's discussion of the condition of the domestic industry
as an accurate portrayal of the state of the industry during the
period of investigation. However, I differ from my colleague in
that T do not believe that an analysis of the condition of the
domestic industry is sufficient or necessary to establish that a
domestic industry is or is not injured by reason of dumped
imports -- the latter being the issue the statuté requires us to
address.? Further, I do not believe that an independent legal
determination based on the condition of the industry is either

required by the statute or useful.?’

! see his views, infra.

2 19 U.S.C. 1673(2).

? Ssee Certain Light-Walled Rectangular Pipes and Tubes from
Taiwan, Inv. No. 731-TA-410 (Final), USITC Pub. 2169 (March 1989)
(continued...)
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There remain four issues with which I deal below: First, I
consider the appropriate regional market within which to examine
the effects of the dumped imports. Second, I set forth my views
on the appropriateness of cumulating imports of cement from
Mexico, which are subject to an ongoing antidumping
‘investigation, with the subject imports from Japan in the context
of a regional industry. I then consider whether Japanese imports
are sufficiently concentrated within the Southern California
market to meet the requiremehts for finding injury under the
regional industry provision. Finally, I set forth my views on
causation -- in the words of the statue, the "by reason of%" issue

-- in the current case.

Regional Market

Petitioner in this case urges the Commission to analyze the
effect of the dumped imports within a regional market. They
propose that the market be defined as the Bureau of Mines
District for Southern California, which consists of the counties
of San Luis Obispo, Kern, Inyo, Mono, Santa Barbara, Ventura, Los
Angeleé, San Bernardino, Orange, Riverside, San Diego, and

Imperial.’ Respondents and two importers of Japanese cement who

®(...continued)

at 10-15 (Views of Chairman Brunsdale and Vice Chairman Cass). I
do, however, find the discussion of the condition of the domestic
industry helpful in determining whether any injury resulting from
dumped imports is material.

* Antidumping Petition on Behalf of Southern California Producers
of Gray Portland Cement, May 18, 1990, at 8.
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have intervened in this case -- Pacific Coast Cement Corporation
and CalMat Terminals, Inc. -- agree that a regional market should
be used but argue that a market consisting of all of California
is more appropriate.’
The relevant portion of Title VII provides that:
In appropriate circumstances, the United States,
for a particular product market, may be divided into 2
or more markets, and the producers within each market
may be treated as if they were a separate industry
if --
(i) the producers within such market sell all or
. almost all of their production of the like product in
question in that market, and
(ii) the demand in that market is not supplied, to
any substantial degree, by producers of the product in
question located elsewhere in the United States.®
In the current case, these two criteria appear to be
satisfied by either the Southern California market urged by the
Petitioner or the entire State of California. According to the
staff report, producers located within the Southern California
region sold between 86.3 and 88.1 percent of their output within
that region during the period of investigation. Between 0.9 and
1.8 percent of consumption.in the Southern California region came

from domestic producers located outside of the region. Looking

- at the entire State of California, producers located within the

® Post Conference Brief of Onoda Cement Co., Ltd., Nihon Cement
Co., Ltd., Ube Industries, Ltd., Mitsubishi Mining & Cement Co.,
Ltd., and Osaka Cement Co., Ltd., June 12, 1990, at 32
(Hereinafter "Respondents' Post Conference Brief"); Post-Hearing
Brief on Behalf of Respondents Pacific Coast Cement Corporation
and CalMat Terminals, Inc., June 12, 1990, at 3-8 (Hereinafter
"Importers' Post-Hearing Brief").

® 19 . U.S.C. 1677(4)(C).
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region sold between 92.1 and 93.5 percent of their output within
the state. The percentage of California consumption supplied by
domestic producers located outside of thé state ranged between
3.2 and 3.6 percent.’ Thus, either petitioner's or respondents'
proposed market definition would appear to be consistent with the
requirements of the statute.

The statute does not speak to the issue of choosing among
regional market definitions when either of the proposed markets
would meet the statutory standards, and none of the parties
provides us with a compelling argument for selectiné their
proposed construction. Petitioner argues that the Southern
California market is distinct from Northern}Califcrnia, both
because of the low levels of shipments between the two markets
and because both consumption and production in the State of
California are allegedly concentrated in Southern California.®
Looking at the inter-regional shipments issue, evidence in the
record suggests that shipments from Southern California to
Northern California accounted for between 5 and 10 percent of
Southern California production during the period of
investigation.’ For three of the four years in the period,

shipments from Southern to Northern California accounted for a

7 staff Report at A-14, Table 4.

8 petitioner's Post-Conference Brief, June 12, 1990, at 26-29.

° pata on shipments from Southern California to Northern
California are taken from Importers' Post-Hearing Brief at

Exhibit 1. Production data are from Staff Report at A-25, Table
7.
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higher percentage of Southern California production than did
shipments of California producers to consumers outside of the
state.’® Thus, while shipments from Southern to Northern
California do not appear large, they are not insubstantial
either. As to the argument that California consumption and
production are concentrated in Southern California, petitioner
itself reports that 68 percent of state-wide consumptiéﬁ and 72
percent of state-wide production occur within the region.®
These figures hardly seem overwhelming.

Importers, on the other hand, base their argument for the
combination of Southern and Northern California into a single
market on the supposed inter-relationships between the markets.
In support of this position, they point to the existence of some
shipments between the two regions and to a substantial
correlation of prices between the two regions.!? As I have
discussed above, I do not find the data on shipments between the
two parts of California to provide clear resolution of this
issue.

As to the evidence on the correlation of prices, the
information on the record at this time is incomplete. Since
there are some shipments between Northern and Southern

California, it does not surprise me that prices in the two

% pata on the percent of shipments going to locations outside of

California can be derived from data in the Staff Report at A-27,
Table 8.

11 petitioner's Post-Conference Brief at 29.

2 Importers' Post-Hearing Brief at 2-7.
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regions tend to move together.'’ However, the statute does not
appear to require a complete lack of shipments between a regional
market and the adjoining parts of the country before a regional
market analysis may be employed. Thus, the high correlation of
prices is not, in itself, dispositive. What might be more
informative is a comparison of the correlation of prices between
the two California regions and between California and adjoining
regions such as Arizona, Nevada, or Oregon. If this type of
analysis is to truly support a regional market defined as all of
California rather than just Southern California, it would seem
that we should be looking for a higher correlation of priées
between Southern and Northern California than between Califormia
and other adjoining areas, which the importers do not propose to

include in the regional market.'*

¥ Importers compare the correlation of prices between Northern

and Southern California with the correlation between prices in
Southern California and those in Maine/New York. (See Importers'
Post-Hearing Brief at 4-5 and exhibits 2-6.) However, since
there are no shipments between Southern California and Maine or
New York, I am not surprised that the correlation of prices
between these two regions is lower than those between Southern
and Northern California.

* Respondents argue that sales of cement produced in the
Southern California region are not sufficiently concentrated in
that region to qualify Southern California as a region. They
claim that in excess of 20 percent of Southern California
production is sold outside of the region. (Respondents' Post-
Conference Brief at 34 and exhibit 32) These figures differ
substantially from those contained in the Staff Report. 1In any
final investigation in this matter, I would be interested in any
explanation of the differences between the two sets of figures
and any reasons why those supplied by respondents should be used
rather than those in the staff report.
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Absent a compelling reason to choose the regional market
proposed by respondents and importers rather than that proposed
by petitioner, I have accepted the regional market consisting of
Southern California for purposes of this investigation. Such an
approach seems consistent with the appropriate standards to be
used in preliminary investigations in that it presumably provides
petitioner with its best opportunity to demonstrate injury.?®
However, I note that I would find a reasonable indication of
matgrial injury in this case even if the market included the
entire State of California.

In any final investigation in this matter, I would expect to
revisit the issue of the appropriate regional market and would be
most interested in the views of the pa;ties concerning the
evidence that the Commission should use to help it choose among
regional markets that appear to satisfy the statutory criteria.
Should the regional market be the smallest area that satisfies
the two conditions in order to avoid the aggregation of two or
more markets that are, in fact, distinct regional markets? Or,

should a broader definition of the regional market be used?

> For a discussion of my views on the proper standard to employ
in preliminary investigations, see New Steel Rails from Canada,
Inv. Nos. 701-TA-297 and 731-TA-422 (Preliminary), USITC Pub.
2135 (November 1988) at 55-68 (Views of Acting Chairman Anne E.
Brunsdale) and Electrolytic Manganese Dioxide from Greece,
Ireland, and Japan, Inv. Nos. 731-TA-406 - 408 (Preliminary),
USITC Pub. 2097 (July 1988) at 21-25 (Additional Views of Vice
Chairman Anne E. Brunsdale, Commissioner Susan Liebeler, and
Commissioner Ronald A. Cass).
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Cumulation of Imports from Mexico in the Current Case

For the purposes of this preliminary investigation, I
cumulate the subject Japanese imports on the regional industry
with the imports from Mexico that are also é%bject to
investigation. However, for the purposes of analyzing the
regional industry issue, I consider only Japanese imports. This
issue, however, is by no means clear and warrants further
consideration in any final investigation.

Regional industry analysis focuses primarily on whether the
region is insular from the perspective of domestic producers.
Thus, regional industry analysis is appropriate only if the
producers in a region sell all or almost all of their product
within the putative region and demand for the product within the
putative region is not supplied to any substantial degree by
other U.S. producers.!® Neither of these criteria implicates the
cumulation provision.

The cumulation'provision itself also contains a limitation
that removes it from the ambit of the regiocnal industry

determination. Specifically, the provision states:

For the purposes of clauses (i) and (ii), the
Commission shall cumulatively assess the volume and
effect of imports from two or more countries of like
products subject to investigation if such imports
compete with each other and with like products of the
domestic industry in the United States.!’

' 19 U.S.C. 1677(4) (C).

7 19 U.S.C. 1677(7) (C) (iv) (emphasis added).
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Clauses (i) and (ii) referred to in the cumulation provision
refer to the provisions setting forth the proper method of
evaluating volume and price effect of the relevant imports.®
Neither of these clauses is relevant to the Commission's
construction of a regional industry.

Difficulties arise down the road, however, because the
regional industry provision permits an affirmative determination
on a regional industry basis only

if there is a concentration of subsidized or dumped

imports into such an isolated market and if the

producers of all, or almost all, of the production

within the market are being materially injured or

‘threatened with material inju . « « by reason of the

subsidized or dumped imports.?

The question then, assuming that regional industry analysis is
otherwise appropriate, is whether imports into the region that
would otherwise be cumulated if the case were considered on a
national industry basis should be cumulated with imports into the
region for purposes of assessing concentration and injury to the
regional producers.

I conclude that, for the purpose of establishing material
injury by reason of the subject imports to producers within the
regional industry, it is appropriate to cumulate other imports

into the region that meet the cumulation provision. The injury

analysis with respect to the regional industry is essentially the

8 19 U.S.C. 1677(7)(C) (i) & (ii).

% 19 U.s.C. 1677(4)(C).
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same as the analysis of the national market.?® It therefore
requires an injury analysis pursuant to 19 U.S.C. 1677(7), which
includes the cumulation provision and the specific clauses
referred to in the cumulation provision.

The question whether imports from different countries should
be cumulated for the purpose of satisfying the regional industry
provision's concentration requirement is more difficult. The
language of the statute is silent on the issue. Unlike the
injury analysis just discussed, the structure of the statute
yieids no clues. The policies that underlie the cumulation and
regional industry provisions of the statute do not necessarily
point in one direction or the other and, indeed, may provide
conflicting signals.

I conclude for purposes of this preliminary determination
that cumulation for purposes of the concentration test is not
appropriate. I base this conclusion on a practical concern while
inviting further elaboration from the parties in any final
investigation. Petitioners in this case were not the petitioners
who brought the case involving Mexican cement and clinker imports
for which we found the "southern tier* region -- including
Southern California -- to be appropriate. If we hold that
Mexican and Japanese imports combined must satisfy the
concentration provision, we penalize the producers in the smaller

region whose primary concern -- as appears to be the case here -

% The only real difference is that injury be assessed on a
producer-by-producer basis. 19 U.S.C. 1677(4) (C).
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- is imports that have little or no impact on the lion's share of
the larger region. 1Indeed, this issue raises questions about the
Commission's determination regarding the appropriate region in
the Mexico case. Perhaps we would have been more precise
characterizing the "southern tier" as several regions, of which
Southern California is one -- rather than piece the entire
southern United States together. I emphasize, however, that this
is simply a preliminary view and will be subject to

reconsideration in any final investigation.

Concentration of Imports within the Regional Market

Before the Commission can find material injury or the threat of
material injury in a regional market, two additional conditions,
in addition to the finding that there is material injury of
threat; must be satisfied. First, the producers of almost all of
the output of the like product in the regional market must be

materially injured. Second, imports must be concentrated within
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the regional market.? I deal with the first issue below. Here,
I examine the issue of the concentration of imports.

Traditionally, in determining whether the concentration-of-
imports criterion has been satisfied, the Commission has examined
the volume of subject imports coming into a regional market in
relation to the volume of subject imports coming into the entire
country. In the current case, the percentage of Japanese imports
entering Southern California has ranged from 67.9 percent 'in 1986
to 73.7 percent in 1989.% 1In an earlier case, I found
concentrations exceeding these levels insufficient to justify a
regional industry approach.?”® I see no reason to change that
view here. Thus, based on the traditional criteria of the

percentage of the subject imports being sold within the regional

% The relevant language in the statute reads:

[Where appropriate circumstances for the use of a
regional industry analysis are found to exist,]
material injury, the threat of material injury, or
material retardation of the establishment of an
industry may be found to exist with respect to an ,
industry even if the domestic industry as a whole, or
those producers whose collective output of a like
product constitutes a major proportion of the total
production of that product, is not injured, if there is
a concentration of subsidized or dumped imports into
such an isolated market and if producers of all, or
almost all, of the production within that market are
being materially injured or threatened by material
injury, or if the establishment of an industry is being
materially retarded, by reason of the subsidized or
dumped imports. (19 U.S.C. 1677(4) (C))

22 gstaff Report at A-14, Table 4.

# see Certain Welded Carbon Steel Pipes and Tubes from Taiwan,
Inv. No. 731-TA-349 (Final), USITC Pub. 1994, at 7 (Views of

Chairman Liebeler and Vice Chairman Brunsdale).
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market, I would not find material injury within the Southern
California region.

However, petitioner in this case has argued that Congress
intended the Commission to consider another measure of import
concentration in regional industry cases =-- whether the ratio of
the subject imports to total consumption is higher in the
regional market than in the rest of the country.?* Considering
this measure of concentration, it is clear that Japanese imports
are concentrated in Southern California. Japanese imports into
the Southern California region ranged from 5.6 percent of
consumption in 1986 to 20.0 percent in 1989. Outside of Southern
California, Japanese imports accounted for between 0.2 and 0.7
percent of consumption.?®

While Congress may not have intended that the Commission
consider only the regional concentration of imports relative to
regional consumption, the legiSlative history cited by petitioner
suggests that Congress may have intended that the Commission

would take such a measure into account.?® Therefore, for

% petition at 42-43.
¥ staff Report at A-14, Table 4.
® The language in the Senate report states:

The requisite concentration will be found to exist in
at least those cases where the ratio of the subsidized,
or less-than-fair-value, imports to consumption of the
imports and domestlcally produced like product is
clearly higher in the relevant reglonal market than in
the rest of the U.S. market.

(continued...)
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purposes of this preliminary investigation, I find that imports
of Japanese cement are sufficiently concentrated in the Southern
California region to allow a finding of material injury to a
regional industry. This finding is based on the higher levels of
import penetration in the Southern California region. I expect,
however, additional argument from the parties as to which
analysis is appropriate, so that I may revisit the issue in any

final investigation.

Material Injury by Reason of Dumped Imports

While the record in a preliminary antidumping investigation is
less developed than in a final investigation and the standard for
reaching an affirmative decision is lower, I am required to
answer the same bésic question in both instances. I theréfore
find it useful to employ the same simple tools of economic
analysis in this case as I have utilized in final investigations.
By using economic analysis, one can examine directly -- as our
governing statute requires -- the impact of the imports in
question on the domestic indﬁstry, the nature of any such impact,

and finally whether that impact constitutes material injury.?

%6(...continued)

S.Rep. No. 96-249, 96th Cong., 1lst Sess. (1979) at 82-84
(emphasis added). While the legislative history on this
provision contained in the House Report is somewhat different,
both reports appear to support the conclusion that it is
appropriate for the Commission to examine concentration in this,
as well as in the more traditional, way.
# A more thorough discussion of the economic analysis I use in
my approach to causation analysis is contained in Internal
(continued...)
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Effect on Prices and Volumes Sold by the Domestic Industry. 1In
any antidumping investigation, I must consider how the dumped
imports affect the demand for the domestic like product. I know
" from basic economic principles that unfair imports will, in most
cases, tend to reduce demand for the domestic product. I must
determine whether such a reduction occurred in any specific case
and, if so, how large it was.

Two factors are of particular importance in evaluating this
efféct. The first is the substitutability between the domestic
product and the subject imports. The more substitutable the
domestic and imported products, the greater the effect of any
dunping on the domestic industry, because more of the purchasers
of the domestic product will switch to the imported product if it

is sold at a dumped price. The second factor is the effect of a

#7(...continued)

Combustion Forklift Trucks from Japan, Inv. No. 731-TA-377
(Final), USITC Pub. 2082, at 66-83 (May 1988) (Additional Views
of Vice Chairman Anne E. Brunsdale); see also Certain Steel
Pails from Mexico, Inv. No. 731-TA-435 (Final), USITC Pub. 2277,
at 24-28 (March 1990) (Additional Views of Chairman Anne E.
Brunsdale); Certain Residential Door Locks and Parts Thereof From
Taiwan, Inv. No. 731-TA-433 (Final), USITC Pub. 2253, at 33-36
(January 1990) (Additional Views of Chairman Anne E. Brunsdale):;
Color Picture Tubes from Canada, Japan, the Republic or Korea,
and Singapore, Inv. Nos. 731-TA-367-370 (Final), USITC Pub. 2046,
at 23-32 (December 1987) (Additional Views of Vice Chairman Anne
E. Brunsdale). The Court of International Trade has also
discussed with approval the use of elasticities. See Trent Tube
Division, et al. v. United States, No. 87-12-01189, slip op. 90-
58, at 12-19 (Ct. of Int'l Trade June 20, 1990); Copperweld Corp.
v. United States, No. 86-03-00338, slip op. 88-23, at 45-48 (Ct.
of Int'l Trade February 24, 1988); USX Corp. v. United States, 12
CIT ., slip op. 88-30, at 19 (March 15, 1988): Alberta Pork
Producers' Marketing Board v. United States, 11 CIT , 669
F.Supp. 445, 461-65 (1987).
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change in price on the total demand for the product. If the
expansion in total sales from a reduction in price is small, more
of any increase in sales of imports will come at the expense of
reduced sales by domestic producers. As a result, the lower the
price-responsiveness of total sales, the greater the effect of
any dumping.

In the current case, it is clear that portland cement froam
any source — either domestic or foreign — is highly
‘substitutable for portland cement from any other source. As the
economic consultant to the petitioner has correctly noted:

There is no material difference between cement produced

to technical specifications supplied by domestic

producers and that supplied from foreign sources, i.e.,

cement is a fungible product. Because all producers

sell essentially the same product, the source of the

cement makes little, if any, difference to the

purchaser. Furthermore, the user of the final product

(e.g., ready-mixed concrete or concrete block) is

unable to identify the source of the cement. The

product of one producer cannct be materially

differentiated from that of other producers either

through technical properties or through labeling or

advertising.®
The fact that the products are excellent substitutes is further
assured because "All cement generally conforms to the standards
established by the American Society for Testing Materials
(ASTH) . **

Turning to the second factor -- the responsiveness of demand

to a change in price -- the demand for cement depends on the

# Economic Appendix to Petitioner's Post-Conference Brief, June
12, 1990, at C-3 (footnote omitted).

#» staff Report at A-6. See also Economic Appendix to
Petitioner's Post-Conference Brief at C-3, n. 6.
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demand for concrete, which in turn depends on the demand for
construction. Cement accounts for a very small portion --
approximately 2 percent -- of the value of new construction.?®
In addition, for certain parts of a building, there are no good
substitutes for concrete.? It is therefore unlikely that a
change in the price of cement will have any appreciable effect on
the demand for new construction or on the demand for cement.

Both the high degree of substitutability and the low price
responsiveness of total demand suggest a high likelihood that an
industry will be materially injured if a substantial quantity of

imports are sold at less than fair value.®

Import Penetration by Unfair Imports and the Dumping Margin. The
two factors that provide evidence on the extent to which imports

are sold at less than fair value are the share of the domestic

market accounted for by the unfairly traded imports and the size

3 Economic Appendix to Petitioner's Post-Conference Brief at C-
4, note 10. '

* staff Report at A-8.

2 In any analysis involving a regional industry, it is necessary
to consider how the dumping will affect the quantity of the
product supplied to consumers in the region by producers located
outside of the region. A change in price as a result of any
dumping could bring forth a large change in the quantity of the
product being supplied by producers outside of the regional
market. If so, the injury being suffered by regional producers
could be substantially smaller than what an analyst would
otherwise estimate. In any final investigation in this case, I
would be interested in the views of the parties on the extent to
which shipments into the region from outside of that region have
been affected by the presence of dumping or would be affected by
its cessation.
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of the dumping margin. The larger the share of unfairly traded
imports in the domestic market -- in this case into Southern
California -- the greater will be the effect that any change in
the imports' price will have on the demand for the offerings of
other producers. Thus, it is more likely that domestic producers
are materially injured when the penetration level of the unfairly
traded imports is high.

The dumping margin is important because it provides
information about the extent to which the price of the unfair
imports is reduced by the dumping. If the dumping margin is
large, the subject imports are likely to have a relatively larger
effect on the domestic industry.

In the current case, we must consider imports into Southern
California from both Mexico and Japan. Based on quantity data,
imports of portland cement from Japan into Southern California
increased from 5.6 percent of consumption in the region in 1986
to 20.2 percent in 1989.°* Imports from both Japan and Mexico
increased from 14.9 percent in 1986 to 27.4 percent in 1989;“

In a preliminary investigation, the only information on the
dumping margin is contained in the allegations of the petitioner.

In the current case, the alleged margins range between 98 and 125

** staff Report at A-51, Table 21. While the 18.0 percent import

penetration figure for the first quarter of 1990 is below the
figure for all of 1989, it is above the 15.9 percent figure in
the first quarter of 1989.

* Id. 1In the first quarter of 1990, imports from Japan and
Mexico together accounted for 32.6 percent of consumption in the
region.
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percent.®* 1In its ongoing investigation of the alleged dumping
of cement from Mexico, the Department of Commerce has arrived at

a preliminary dumping margin of 56.16 percent.?

Conclusion

The evidence discussed thus far would, in a case involving a
national market, be sufficient to lead me to conclude that there
is a reasonable indication that a domestic industry has suffered
material injury. Dumping margins and import penetration are
relétively high; the unfair imports are good substitutes for the
domestic product; and a decrease in the price of cement is not
going to result in a significant increase in the quantity of
cement purchased.

However as noted above, because this case involves a
regional industry, there is an additional consideration that must
be addressed. In order to find material injury in a regional
industry, "the producers of all, or almost all, of the production
within [the regional market]" must be materially injured.®’ 1In

the current case, two factors suggest that all of the producers

3 1d. at A-12, n. 16. These figures are based on the Department
of Commerce's recalculation of petitioner's alleged margins.
These recalculations reflect certain refinements to petitioner's
original estimates but rely on the basic approach adopted by
petitioner rather than the data which will ultimately be
collected by Commerce. Upon further investigation, Commerce
might well find that the dumping margins are not this high.
However, petitioner's allegations provide the best 1nformatlon
currently available.

% 55 Federal Register 13817 - 13820 (April 12, 1990).

¥ 19 U.s.C. 1677(4) (C).
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do suffer material injury. First, as discussed above, the cement
produced by one firm is virtually indistinguishable from that
produced by another, whether it is produced domestically or
abroad. Thus, there are no product differences that would shield
some producers from the injury being suffered by othérg. Second,
all of the cement plants in Southern California are located
within 120 miles of each other and of the Pacific Ocean.*®* Since
significant amounts of cement are shipped between 100 and 300
miles from the plant or the importer's terminal,?® it seems
likely that all of the plants in Southern Célifornia will face
competition from any unfair imports and will therefore share in
any material injury.

Therefore, based on the evidence available to us in this
preliminary investigation, I believe that there is "a reasonable
indication of matérial injury”'to "all, or almost all" producers
of gray portland cement and cement clinker located in Southern
California by reason of imports of these products from Japan that

are allegedly sold at less than fair value.

3% staff Report at A-21.

¥ 1d4. at A-12 - A-13.



23

Views of Commissioner Seeley G. Lodwick
Investigation No. 731-TA-461 (Preliminary)
Gray Portland Cement & Cement Clinker from Japan
I find that there is a reasonable indication of material injury to a
domestic industry by reason of less than fair value imports of gray portland

cement and cement clinker from Japan. !

I. Like Product, Related Parties, Regional Industry and Cumulation.

I concur with Commissioner Newquist’s findings as they pertain to the
definition of the like prodﬁct, grinding operations, related parties and
regional industry. I concur with Acting Chairman Brunsdale’s discussion

regarding her rationale to cumulate imports of Japan and Mexico.
II. The Business Cycle and Conditions of Competition.

The statute as amended by the Omnibus Trade and Cqmpetitiveness\Act of
1988 requires the Commission to evaluate the relevant economic factoré "within
the context of the business cycle and conditions of competition that are
distinctive to the affected industry." 2 In regard to the cement and cement
clinker industry in southern California, I find two points important to my
disposition of this case. '

To put the factors we consider in the context of this industry’s business

1

2

Material retardation is not an issue in this case.

19 U.S.C. 1677 (7)(C) (iii).
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cycle, one must recognize that this is a cyclical business and that the case
was filed after a strong surge in demand in the southern California region. 3
Therefor, the pefformance trends should be considered in relation to the
growth of the market. A loss in domestic market share during such a surge
in demand is injurious; the effects of such lost share can impact the long
term competitiveness of the U.S. industry.

In this case, some domestic producers increased importing cement from
Japan and thus, in this role, they changed hats from being sole.producers to
producers/importers. To the extent this practice was mo;ivated by the
avéilability and price levels of LTFV imports, such imports have an injurious
effect on the domestic industry as defined by statute. In the final
investigation, more information pertaining to the U.S. producer’s decision to
invest in increased capacity or fill additional demand by importing at LTFV

prices, would be important to the analysis of material injury by reason of the

LTFV imports.

3 The Petitioner argued that the performance trends of the industry as
defined, may mask the real harm caused by the alleged LTFV imports.
Consistent with the trade bill’s clause regarding the business cycle and
supporting legislative history, a "modified trend analysis" is necessary to
take ‘into account the cyclical nature of the industry and the volume and

effects of the LTFV imports in the market. Petitioner’s Post-Conference Brief
at 54,

The Petitioner offered an analysis comparing my views in New Steel Rails from
Canada to the record in this case. See Dissenting Views” of Commissioner
Lodwick, New Steel Rails from Canada, INV. 701-TA-297 (Final), USITC Pub. 2217
(Sept. 1989). In that case, a key factor which made a determination of the
condition of the domestic industry inconclusive, was vastly improving net
profitability, yet the industry was still losing money. The Petitioner
recognizes the operating income to sales ratios in this case is generally
positive. id. at 57. In the event of a final investigation, more information
regarding the exact cyclical nature of this regional industry and ability or
inability to raise capital, that is, service debt or pay dividends to
investors over the course of the business cycle, in order to make capital
expenditures for future growth would be helpful.
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ITI. Condition of the Domestic Industry.

In conducting its investigations, the Commission collects data regarding
several economic factors and financial indices regarding the domestic
industry. These economic factors include apparent consumption, domestic
output,.prices, capacity and capacity utilization, productivity, inventories,
employment, wages and market share. The financial indices include net sales,
prbfits, return on investments, and cash flow. 4
I concur with Commissioner Newquist’s discussion of the trends in his

5

condition of the industry section. However, respectfully, I dissent from

his conclusion. I note the dip in the employment and especially the large

drop in domestic market share. 6

I consider the improvements in the output
and financial related indices to be predictable given the significant surge in
consumption and that these trends need be considered in this context. The
domestic industry has not been the main beneficiary of the surge in demand,
perhaps due to the alleged LTFV imports in this market. 7 Therefor, I
conclude that under the standard for preliminary determinations, that there is

a reasonable indication the domestic industry is suffering harm that is more

than immaterial, insignificant or unimportant.

“ 19 u.s.C. 1677 (1) (C)(i1) & (iid).

> I do not join in any conclusions of Commissioner Newquist beyond the

description of the changes in the factors during the period of investigation.

6 Staff Report at A-31 and A-50.

7 In addition, I note the domestic industry’s testimony that it is unable to
invest in additional capacity.
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IV. Reasonable Indication of Material Injury by Reason of LTFV Imports.

In determining whether there is a reasonable indication of material injury

by reason of LTFV imports, the Commission must consider, in each case:

(I) the volume of imports of the merchandise, which is the subject
of the investigation,

(II) the effect of imports of that merchandise on prices in the
United States for like products, and

(III) the impact of imports of such merchandise on domestic
producers of like products, but only in the context of production efforts in
the United States. 8

A. The Volume of Imports.
The statute requires a consideration of the volume of the subject imports
under investigation and whether such import volumes are significant. ’ 1

consider the cumulated volume of imports in relation to the size of the market

to be significant. 10

B. The Effect of the Subject Imports on Prices.

The next statutory direction is for the Commission to consider and explain

"the effect of imports of that merchandise on prices in the United States for

the like products."

To accomplish this, our first task is to consider the issue of

8 19 U.s.C. 1677 (7)(B).
9 19 U.S.C. 1677 (7)(B)(i)(I).

10 Report at A-50.
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underselling. "

The evidence regarding underselling is mixed, however during
several months, the LTFV imports undersold the domestic product by fairly
significant margins considering the commodity-like nature of cement. 12»

Our second task is to consider "the effect of imports of such merchandise

otherwise depresses prices or prevents price increases, which otherwise would

have occurred, to a significant degree."

In order to consider whether prices were dep;essed or whether price
increases, which otherwise would have occurred (in the absence of subject
imports), were prevented 13, one may consider certain basic market
relationships and variables. 14

In these investigations, the subject import penetration levels are

significant. To determine "whether price increases had been prevented" by the

subject imports, higher subject import penetration levels would have a greater

effect on prices.

Next we turn to the capacity utilization level of the domestic industry.
In an analysis of whether significant érice increases had been prevented
because of tﬂe subject imports, higher capacity utilization levels suggest

that the presence of the subject imports has a greater effect on domestic

M 19 U.s.C. 1677 (7)(C)(ii)(I).

12 staff Report at A-57.
3 It is unclear whether there is any uniform increase or decrease in
domestic prices during the period of alleged dumping. Prices in the interim
period are fairly flat. Report at A-56. Therefor, the analysis is based on
the question of price suppression, not price depression.

14 See my views in New Steel rails from Canada, Supra 3 at 235. These
economic factors include the subject import penetration levels, the excess
capacity of the domestic industry, the substitutability of the subject imports
for the like product and non-subject imports and other substitutes, the

potential supply of non-subject imports and other substitutes, and the
sensitivity of demand in this market.
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prices. The relatively tight supply in this industry due to fairly high
capacity utiliéétion levels implies that the LTFV imports in this market may
have a significant effect on domestic prices.

Cement is considered a commodity product and thus, the imports and the
domestic product are highly substitutable. High substitutability of the
subject imports for the like product implies there is significant price
effects caused by the subject imports.

Another important consideration is how substitutable and abundant the
supply of non-subject imports and other products are for the subject imports
an& the domestic like products. In these investigations there is not a
significant presence of other non-subject imports and there are no substitutes
for the production of concrete 15, that may lessen the effects of the alleged
LTFV imports on prices received by domestic producers. These factors and the
fact that cement represents a relatively small price of construction projects,
suppoft the petitioner’s assertion of a low price elasticity of demand.

Based upon the presence.of some evidence of underselling in a commodity
market and evidence that price increases may have been prevented to a
significant degree (increasing and significant LTFV import penetration leQels,
little excess capacity existed in the domestic industry, and a low sensitivity
of deﬁand to changes in price), I believe that the subject imports may have
‘had a significant effect on the prices received by the domestic industry. 16

C. Impact of the Subject Imports on the Domestic Industry.

15 Report at A-54.

¥ 19 U.s.C. (7)(C)(ii)(I) & (II). The law requires a consideration of both
significant underselling and whether price depression or "prevented increases,
which otherwise would have occurred, to a significant degree," as a basis in
evaluating "the effect of imports of such merchandise on prices."
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The third factor to be considered is the impact of the imports on the
domestic industry. The absolute changes in these factors were noted
previously.

Because of the increasing and significant import penetration levels, high
substitutabilify of the LTFV imports for the domestic like product, and the
low sensitivity of demand to changes in prices in this market, I consider that
there is a reasonable indication that the subject impofts are a cause of
material injury to the output related indicators, such as employment,
shipments, production and capacity utilization.

Given the evidence that the subject imports are having a significant
effect on both prices and output, there is a basis to conclude that the
imports have affected the income statement related indices, such as profits
and cash flows. The evidence supports the notion that this has in turn
affected the domestic industry’s ability to invest. v

Based upon the record as noted above, I conclude that there is a
reasonable indicatibn that a domestic industry is materially injured by reason

of the alleged subject LTFV imports from Japan.

7 As mentioned before, this issue merits further analysis based upon a more
complete record at the final investigation. Factors affecting capacity
expansion considerations include optimal plant sizes, geographic locations of
inputs as well as the cyclical nature of the southern California region,
should be more fully addressed by parties in the event of a final
investigation.
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Views of Commissioner David B. Rohr

I determine there is a reasonable indication that an industry in the United States is
threatened with material injury by reason of imports of gray portland cement and cement
clinker from Japan alleged to be sold in the United States at less than fair value (LTFV). In
making this determination, I find the appropriate domestic industry is composed of producers
of gray portland cement and cement clinker located in the State of California. I find there
is no reasonable indication that producers of all or almost all of regional production are
currently experiencing material injury. However, I also find that there is a reasonable
indication that producers of all or almost all of regional production are threatened with

material injury.

Like Product

The imported articles subject to this investigation include gray portland cement and
cement clinker.! In the two most recent investigations conducted by the Commission in which
these articles were subject to investigation, the Commission found there to be a single like
product that included both of these articles.? The criteria set forth in the statute and in
judicial interpretations of the statute and used by thé Commission to determine the
appropriate like product are set forth in detail in most Commission majority opinions.3 I see
no need to repeat them here once again. ‘I find there is nothing in these criteria and nothing
in the facts as brought out in this investigation that would lead me to change the definition

of like product found appropriate in these two previous investigations.‘ There is a single like

! 55 Fed. Reg. 24295, 24296 (June 15, 1990).

2 Portland Hydraulic Cement and Cement Clinker from Colombia, France, Greece, Japan,
‘Mexico, the Republic of Korea, Spain and Venezuela, Inv. No. 731-TA-356-363 (Preliminary),
USITC Publication 1925 (1986) (1986 Cement); and Gray Portland Cement and Cement Clinker
gom N§exico, Inv. No. 731-TA-451 (Preliminary), USITC Publication 2235 (1989) (Mexican

ement),

3 Mexican Cement at 3-5.

4 Report at A-6 through A-11. I also note that none of the parties in this investigation have
challenged the like product definition as including both cement and clinker.
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product in this investigation including both gray portland cement and cement clinker.

Domestic Industry
A. Regional Industry

The Commission has been involved in approximately 12 investigationg of US. cement
producers since 1960. In all but one of these cases, the Commission has found it appropriate
to analyze the industry on a regional basis. The Commission found different regions to be
appropriate based on the facts of each investigation. The principal difference in the
investigations that appears to account for the different regions was the different imports
subject to each investigation, a fact that underlines the traditional importance of imports in
the Commission’s determination of appropriate regions.

In my additional views in Mexican Cement, I noted that cement has usually been viewed
as a particularly appropriate candidate for regional analysis." The fact that 11 of 12
investigations of cement by the Commission were conducted on a regional basis is a vivid
indication of this proposition.” The difficult question for this investigation, as ith has been in
most cement investigations, is not whether a regional analysis is appropriate, but rather what
is the appropriate region for such analysis.

Applying the regional industry provisions set forth in section 771(4)(C) of the Tariff
Act of 1930, as amended,% in this investigation, I find that the appropriate "region” for analysis
encompasses the entire state of California. In Mexican Cement, I noted various difficulties
which the Commission encounters in applying the regional industry provisions of title VIL
I set forth an outline of an interpretation of the statute that I felt was consistent with the

statutory language, purpose, and most of the past Commission precedent. Some of my

> Report at A-3. The twelfth case is the Mexican cement preliminary investigation
conducted in 1989. See Mexican Cement.

6 Mexican Cement, Additional Views of Commissioner David B. Rohr Concerning Regional
Industry, Injury to a Regional Industry, and Threat, at 50 (Rokhr Mexican Cement Views).

7 The 1986 Cement case is the one exception. The decision not to engage in a regional
analysis was based on factors unique to that investigation.

8 19 US.C. §1677(4)(C).
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colleagues, past and present, as well as the parties to this investigation, have also off ered
various interpretations of the section 771(4)(C) regional industry provisions. I have considered
all of these approaches in reaching my decision in this investigation.

To simplify the arguments for new approaches to regional industry analysis, most of
the alternatives to the Commission’s traditional three-part analysis focus on a structural
analysis of the wording of section 771(4)(C).9 These approaches parse the words of the statute
to find that sections 771(4)(C)(i) & (ii), relating to domestic production and marketing factors,
should be used to "define the region." The third of the traditional factors used by the
Commission, import concentration, appears in the same provision but in the paragraph below
the blocked (i) & (ii) language. Arguably, it has, therefore, a purpose different from the (i)
& (ii) language. At this point, different approaches diverge, some viewing import
concentration as part of an injury analysis, others as a condition precedent to the finding of
a regional industry,.-or in-some other fashion, other than to "define" the region.

In Mexican Cement, 1 referred to the "domestic isolation and market realities
rcqu.iremcnts" as the elements in determining the possible regions for regional analysis.'o To
clarify, the "domestic isolation and market realities” criteria to which I referred were the two

requirements laid out in sections 771(4)(C)(i) & (ii). I then indicated I would look to the

9 The language of the provision is:
(C) Regional Industries.--In appropriate circumstances, the United States, for a
particular product market, may be divided into 2 or more markets and the
producers within each market may be treated as if they were a separate industry
if--
(i) the producers within such market sell all or almost all of their
production of the like product in question in that market, and
(ii) the demand in that market is not supplied, to any substantial

degree, by producers of the product in question located elsewhere in the

United States.
In such appropriate circumstances, material injury, the threat of material injury,
or material retardation of the establishment of an industry may be found to
exist with respect to an industry even if the domestic industry as a whole, or
those producers whose collection output of a like product constitutes a major
proportion of the total domestic production of that product, is not injured, if
there is a concentration of subsidized or dumped imports into such an isolated
market and if the producers of all, or almost all, of the production within that
market are being materially injured or threatened with material injury, or it the
establishment of an industry is being materially retarded, by reason of the
subsidized or dumped imports.

10 Rohr Mexican Cement Views at 52.
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import concentration in various regions to determine which region, of the many that might
meet the first two criteria, was the most appropriate for the particular investigation. Whether
this means I am "defining" the region in terms of three criteria (which is how the Commission
traditionally explained its analysis) or in terms of two criteria and a condition prccédcnt
(which is arguably a "new" analysis) is not important. What is important is what I intend to
actually do in applying the regional industry analysis. Obviously, any new investigations may
raise new and unanticipated problems that may require additions to or modification of any
basic analysis. The approach I set forth is merely illustrative of how I intend to deal with the
basic issues that are encountered in regional industry analyses.

My interpretation of section 771(4)(C) begins in the same place as most of these other
interpretation, that is, that sections 771(4)(C)(i) & (ii) should be used to define regional
boundaries. The difficulty is that, in many if not most cases, several alternative regions will
probably meet the sections 771(4)(C)(i) & (ii) criteria.!’ Therefore, from a practical
perspective the best that can be said of sections 771(4)(C)(i) & (ii) is that they define possible
regional boundaries. Two vitally important questions are unanswered. First, one must decide
where to start looking for possible regions. Second, one must have some statutorily valid
criteria to choose among the possible regions when more than one possible region meets the
sections 771(4)(C)(i) & (ii) requirements.

One answer to these questions might be to merely look to the possible regions argued
by the parties to the investigation. In my view, however, this would abdicate the obligation
of the Commission to conduct an independent, objective investigation. As an alternative, one

could automatically choose either the smallest or the largest possible region. I do not feel it

" The exercise of "defining regions" has one practical purpose, to answer the question
whether the operations of particular establishments (firms or plants) will be within or outside
of the universe of establishments whose operations will be analyzed by the Commission. The
two pieces of data looked at are where the establishment markets its goods and where the
purchasers generally in the areas of the establishment’s purchasers buy their goods. While the
analysis need not always involve a plant-by-plant analysis, at the periphery of any area, one
will generally be analyzing the data of only one or a small number of additional
establishments.
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appropriate to apply any such presumption without a statutory basis.'2 Theref ore, until I am
persuaded otherwise, I look to what appears to be the onmly practical, objective, and
analytically sound alternative. I will look to the imports and to the import concentration
requirement to provide the basis for obtaining the information for the regional analysis and
choosing between alternative regions.

The basic purpose of the Commission’s title VII analysis is to determine if imports are
injuring the operations of domestic producers. In a regional industry situation, the
Commission is looking ata pa;ticularly defined subset of all domestic producers, but the basic
purpose remains the same. The "regional" issue is a matter of whose information the
Commission is going to collect and analyze. In a regional industry case, however, there is an
additional information issue, above those of a normal investigation, in that information must
be obtained relative to special requirements which must be met in a regional industry case.

The first question then becomes from whom does the Commission collect the
information needed to define the possible regions. In practical terms, questions relating to
both basic injury and the special regional factors must be asked of each individual
establishment from whom information is to be collected. The data must then be organized into
coherent possible regions. Assuming that the nature of the product does not make the
possibility of a regional analysis frivolous, the starting point .f or the possible régions will be
where the imports come in. If we are dealing with a possible region in a case involving
imports from Japan, which ail go into thé West Coast, it would seem rather unduly burdensome
to require the detailed data required of regional producers from producers in New Jersey or
New York. In a broad sense, then, import patterns from the country or countries whose

producers are under investigation broadly define the areas of possible inclusion into the region

12 1n Mexican Cement, I set f orth the reason why there is a valid statutory basis for the
proposition that the Commission should, in applying the import concentration requirement,
generally look to the largest concentration possible. Rohr Mexican Cement Views at 50-52.

13 These elements are the two requirements of section 771(4)(C)(i) & (ii), geographical data
about shipments of producers and purchases of consumers, as well as the geographical data on
import shipments and data needed to meet the rcqulrcmcnts of analysis of the "all or almost
all of rcglonal productlon injury provision.
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to be considered by the Commission. '

Within the broad areas defined by the import patterns, there will generally be a number
of domestic establishments which may be dispersed throughout or concentrated in various
locations. The decision as to whether any or all of these operations constitute a regional
industry is the process which is commonly referred to as "defining the region." Again, in
practical terms, it is a decision about which establishments’ operations are going to be
examined to determine if imports are injuring them. Here the Commission should begin its
analysis by using the two criteria set forth in sections 771(4){C)(i) & (ii). In my view, however,
in most situations in which a regional industry analysis is likely to be appropriate, it is also
likely that multiple regions could be defined by these criteria.

Again, focussing on the practical aspects, one is looking at shipment data for individual
establishments (producers or purchasers). In any case there is likely to be some overlap and
some new territory encompassed by the shipments related to any establishment. In some cases,
the extension can be viewed as part of a series of ever larger concentric rings. In others, the
extension may involve the adjacency of new areas to the region in some particular direction."

The issue is what criteria can be used to decide between these alternatives. In Mexican
'~ Cement, I argued that the concentration of imports provides the basic criteria for this decision.
In this respect, I must differ from those who urge the Commission to adopt an "overlap of
domestic shipments” criterion to decide this issue. This approach would look at domestic
competition between parts of a possible region to determine the inclusion/exclusion issue.

I note that there is no statutory basis for the adoption of such an additional criterion.
The larger or combined region in this situation meets the statutorily imposed sections
771(4XC)(i) & (ii) criteria. The addition of a new domestic competition requirement without

a statutory basis is suspect. More importantly, domestic competition makes no logical sense as

%41 wish to make it clear that I am not saying the import concentration, as used in section
771(4)(C) should be used to begin the regional industry analysis. As a practical matter the
Commission must start its information gathering somewhere. That somewhere will generally
involve some degree of general proximity to the imports.

5 The investigation before me does not involve the issue of possible "non-contiguous”
regions and nothing herein should be viewed as a comment on the appropriateness or
nonappropriateness of such regions.
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an additional criteria for regional industry in terms of the ultimate questions which the
Commission must address, that is, are imports injuring the industry.

If particular imports are entering two ports, competing with, affecting, and potentially
injuring producers in the geographic areas around those ports, what is the relevance of
domestic competition between these two areas as long as imports are competing with both of
them. As long as the sections 771(4)(C)(i) & (ii) requirements are met, it would seem to make
more sense, if the ultimate decision is whether imports are injuring domestic producers, to
include as many as possible of the domestic producers who are subject to béing in jured.16 This
leads me back to the one, statutorily-defined criterion that does operate consistently with the
basic purpose of regional industry analysis, that is, import concentration. Obviously, in some
cases, import concentrations may not be sufficiently high in any region that meets the section
771(4)(C)(i) & (ii) criteria to justify a conclusion that imports are "concentrated." Regional
industry analysis should then not be undertaken. The more difficult case is the one at the
margin where the import concentration can be raised by including only a few additional
imports while vastly expanding the size of the region. The application of the sound discretion
of the Commission can solve any difficulties at this extreme.

Applying these criteria to the investigation at hand it is clear that two adjacent areas,
Southern California and Northern California, individually and together, meet the criteria of
sections 771(4)(C)(i) & (ii).17 The share of regional producers’ shipments within the region are
high in the case of both Southern California and California as a whole. In the case of
Southern California, the percentages of regional shipments by producers in the region range
in the mid-80’s for the years for which we have collected data. For all of California, the
ranges are in the low-90’s, making both regions appropriate, but "all of California" a better

regional "fit."

16 Although I am concerned with the appropriateness of the overlap of domestic
competition requirement, I shall reconsider its use in light of any new facts or arguments that
may be made in the event of a final investigation of this matter.

7 Table 4, Report at A-14. To put the issues into perspective there are 8 cement
establishments in Southern California, 6 of whom could provide data. There are three
additional producers in California outside of Southern California. The issue is whether these
three producers’ data will be considered in evaluating the condition of the industry.
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Looking at the regional consumption supplied by producers outside the regions, such
percentages are low, whether for Southern California or California as a whole. The range
of consumption supplied by producers outside Southern California to Southern California
ranges between 1 and 2 percent while all California is at about 3.5 percent. In neither case is
there significant consumption from producers outside the region, but Southern California is
a slightly better "fit."

Looking at import concentration, both possible regions have significant import
concentrations. Southern California received between 68% and 74% of Japanese imports in
each year of the pe{io’d for which the Commission gathered data. For California as a whole,
the concentrations are somewhat higher, between 68% and 79%, reflecting the increasing
amount of Japanese cement that was progressively going outside Southern California. One
therefore obtains a somewhat higher import concentration by looking at the larger region.

On the other hand, inclusion of the three Northern California producers increases
regional production by approximately one third for each of 1986-1989. Therefore use of "all
of California" involves an increase of roughly 6 percent of imports, 3 producers, and a
one/third increase in production. While it is a close question, I believe it is more appropriate
to include the operations of the three producers in Northern California to the industry under
consideration in this investigation. I therefore include all of California within my regional

definition.

B, Grinding- rati nd R Parti

I determine that it is appropriate to include within the domestic industry those
operations which only grind clinker into cement.'® I also conclude that it is not appropriate
to exclude any producers from the domestic industry on the basis of the related parties

provision of title VII, section 771(4)(B)."

1qﬁ'is involves a single small producer located in Southern California.

1919 US.C. §1677(4)(B).
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I begin by noting that the Commission, as a factual matter, has consistently held that
the operations whereby clinker is transformed into finished cement are more than "minor
f inishing operations,” and that it is appropriate to include such operations in the domestic
industry.?% I also note that throughout most of the period under investigation, none of the
producers in California have imported any significant amounts of Japanese clinker. There is
little therefore to distinguish any "grinding-only” operations from the grinding operations of
integrated producers, which operations no one suggests be excluded.

With respect to related parties, several of the domestic producers imported, or have
financial interests in companies that imported, Japanese cement into California during the
period of investigation. The data from all of these producers, however, was gathered solely
on the basis of their domestic production operations. The data that we have gathered in other
words, does not reflect any of these companies’ importing operations. On the other hand these
operations account for a very large percentage of domestic regional production. The fact that
these producers account for a significant share of domestic production would not in itself lead
me to find that it would be inappropriate to exclude them, if we were not able to isolate their
domestic operations from their importing operations. Given the two factors together, that
their absence would "skew" the data, and that we have been able to isolate their domestic
operations from their importing operations, I conclude it would be inappropriate to exclude

them.?!

27t isa separate question, appropriate to be considered in the context of related parties,
whether a grinding-only operation would be excluded if it was grinding cement imported from
a country subject to investigation. This factual situation is not presented in this investigation.

21 A separate related parties issue is potentially presented in this investigation in the
context of the grinding only issue and the regional industry and cumulation provisions. There
is no indication whatsoever in any legislative history that Congress ever considered the
relationship between such provisions. There is no guidance, therefore, in the statute or
legislative history as to the proper interrelationship between these provisions. . However,
factually, in this investigation, the one establishment that fits the "grinding-only"
characterization imports the clinker that it grinds from Mexico, which is subject to a separate,
current, ongoing investigation.

The Commission has never in the past considered whether a domestic operation should
be excluded from a domestic industry because it is related, not to the particular imports under
investigation but to imports subject to cumulation with those under investigation. The
Commission has also never considered how cumulation may affect the analysis of regional
industry. It is not clear whether cumulation may affect how the Commission defines the
region or whether, to be cumulated, the cumulated countries’ imports have to be concentrated
like the imports of the country subject to 1nvcst1gatnon
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Condition of the Domestic Industry

Having carefully examined the condition of the California regional cement industry
in the context of the business cycles relevant to cement, and even taking into consideration
that one might expect this industry, at this point in time, to be doing better than the "average"
of the cycle, I cannot conclude that there is a reasonable indication that producers of "all or
almost all" of California regional production are currently experiencing material injury. In
reaching this conclusion, I have examined the aggregate indicators of industry performance
traditionally examined by the Commission, as well as how those aggregates are affected by
individual plant perf ormance.?? I also base my conclusion on the "percentage of production”
method of analysis that I set forth in Mexican Cement as the most appropriate way to analyze
the "all or almost all" injury criteria required by section 771(4)(C) in regional industry
invcstigations.a A

The output indicators for the regional California cement producing industry show
significant upward trends from 1986 through 1989.24 Apparent consumption increased steadily
by over 20 percent based on yearly data, remaining essentially flat in the interim 1989 to 1990

25

comparison. Production, although dropping slightly in 1987 from 1986 increased

In this investigation, these questions affect the treatment of only one establishment of
one multiestablishment company. The production accounted for by this establishment is very
small and its exclusion, even were it appropriate, would have no significant effect on the data
or my analysis. I have therefore determined not to exclude it.

2 yp general it does not appear the operations of any individual plants present any
significant aberrations that change the aggregates.

31 concurred with my colleagues’ aggregated analysis, but also indicated that I believed
a disaggregated analysis was appropriate in regional cases. For such analysis, I looked at
percentages of production meeting various standards suggested by the information of record
as being relevant to the question of material injury. Rohr Mexican Cement Views at 52-55.

2 Throughout these views I will focus on the indicators reflecting cement operations. I
note that I have also considered those for clinker operations, which are generally a subset of
all cement operations. There is nothing in the clinker operations which would lead me to
conclusions different from those I reach with respect to cement. I also note that the first
quarter of 1990 in California was unusually wet which slowed down construction in the region
and affecting the reliability of the quarterly interim comparisons. I do not, consequently,
place very much significance on the interim comparisons reflected in the data.

% Table 6, Report at A-17.
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substantially over the period and in the interim period.z" Capacity fluctuated up and down
through a narrow range during the pcriod.27 Capacity utilization declined by 2 percentage
points from 1986 to 1987 but increased to over 85 percent in 1988 and over 90 percent in 1989
with continued increase in the interim comparison.28

Shipment data tend to follow production data, with a small decline in 1987 followed
by increases in the final two years of the period. Overall, shipments increased 13 percent.”
Inventories do not appear to be a substantial factor for this industry and fluctuated
considerably over the period up to 2 percent as a ratio to shipments, cnd.ing only 0.1 percent
higher in 1989 than in 1986. Continued fluctuations are apparent on an annualized basis in
the interim period.3°

The employment indicators reflect decreasing utilization of labor in the production of
cement throughout the period of investigation. However, i:oth hourly wages and productivity
increased during the period of investigation, indicating that fewer laborers were producing
more cement and being paid more for doing it.3!

The parties to this investigation placed great emphasis on an analysis of the financial
performance of the industry. Net sales dipped in 1987 but rebounded strongly in 1988 and
1989. As indicated by the Commission’s variance analysis, this increase was due largely to an
increase in the volume of cement sold but also reflects an improvement in the unit price of

cement in 1989.32 Over the period, gross profits also increased substantially. As a percent of

sales, they rose from 21.4 to 24 percent before dropping back to 21 percent and then rising

26 production increased by 14 percent over the period and by 1 percent in the interim.

27 Table 7, Report at A-25. Over the period there was a slight decline in capacity and a
slight increase in the interim comparisons.

28 14d.

2 Table 8, Report at A-27. I note that the slight decline in overall regional shipments in
the interim period appears to be the result of a decline in company transfers in that period.

30 Table 10, Report at A-30.
31 Table 11, at A-32.

32 Table 14, Report at A-37 and INV-N-054, June 25, 1990.
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back to 23.9 percent. These figures indicate that, while the unit price of cement generally
dropped during the period, the cost of producing cement was also dropping at an even faster
rate, thus leading to increased profits at the gross level33

The increasing profitability of cement operations is particularly striking at the
operating income level. This level reflects the actual profitability of making and selling
cement, without taking into consideration the efficiency or effectiveness of the management
of the financial resources of the firms producing the cement. Operating income margins for
the period were 13.7 percent, 17.4 percent, 15.6 percent, and 18.7 percent for the years 1986
through 1989. ,

I have also examined the operating returns of the regional industry as a ratio to fixed
and total assets. Cement is a capital intensive endeavor and the basic value of the capital
assets used in production is quite large. The efficiency and effectiveness of the use of these
assets is affected by both cement operations and financial considérations.“ Operating returns
to fixed assets rose over the period from 10.2 to 13.2 percent before dropping to 11.6 percent
and jumping to 15.2 percent. Total asset returns are somewhat lower but still impressive at 8.4,
10.9, 9.8 and 13.0 percent for the years 1986-1989.3

Although it can be argued that these aggregate numbers themselves reflect a lack of
present material injury, I have also performed the disaggregated percentage of production
analysis that I outlined in Mexican Cement. This analysis provides added support for the

conclusion that the regional industry is not experiencing material injury as required by the

35 This is confirmed by the gross variance analysis which indicates that while the overall
decline in price over the period affected the income of producers by some 57 million dollars
the decline in costs improved their profits by over 58.5 million dollars. INV-N-064, June 25,
1990.

34 petitioners in particular emphasize the importance of return on asset calculations in a
-capital intensive industry. While I agree in general that return on assets would be a useful
indicator, the value of return on assets as an indicator over time in this case is made less
useful by the frequency of major revisions in asset values. For example, one firm substantially
wrote down the value of its assets during the period of investigation, thus dramatically
increasing its ROA without any change in its cement operations. Other operations
substantially increased the valuation of assets as a consequence of merger and acquisition
activity thus lowering their ROA’s, again without any change in their real cement operations.

35 Table 15, Report at A-38.
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statute.

I have focussed this disaggregate analysis on four indicators that the data suggests are
particularly indicative of the state of this industry, capacity utilization, net sales, operating
income margins and return on asset margins. In each case, I have examined the percentage
of production falling into three categories, one below, one at, and one significantly above the
general aggregate average. The data on which these comparisons are made are the confidential
data by region and plant contained in appendix D to the Commission’s report.

Beginning with capacity utilization, I note that at no time during the period of
investigation did producers accounting for less than 50% of production have capacity
utilization rates of less than 85%.3° The amount of production accounted for by producers
whose capacity utilization exceeded 92.5% increased dramatically from just over 16% in 1986
to 18% and 53% in 1987 and 1988, respectively. In 1989, over 78% of production was accounted
for by establishments whose capacity utilization exceeded 92.5%. Also, significantly, over 44%
of production in 1989 was accounted for by firms whose capacity utilization exceeded 100%.

Looking next at net sales, I note that 82% of 1989 production was accounted for by
firms who increased their net sales over the period of investigation. Looking at individual
time periods, only between 1986 and 1987 did less than a significant majority of domestic
production increase net sales. The same is true for production of producers who increased
their net sales by moré than 5%. In 1989, producers accounting for over 33% of production
experienced increases in net sales of ovér 10 percent.

Turning to the profitability indicators I first note that 100% of production had
operating income margins in excess of 5% for 1986 and 1987. This percentage dropped in 1988
to 73% and then increased again to 89% in 1989. Raising the profitability criteria to 15% OIM
also reveals that significant percentages of production meet or exceed the criteria. For the
period under investigation, the pcrcentége of production accounted for by firms meeting or
exceeding a 15 percent OIM were: 1986, 47%; 1987, 54%; 1988, 65%; and 1989, 89%. Raising the

profitability criteria to 20%, significant percentages of production still exceed the criteria,

36 Capacity utilization of 85% would be rather low for a capital intensive industry such
as cement but is not an unreasonable level over the full range of a business cycle.
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often by significant amounts: 1986, about 10%; 1987, 43%; 1988, 34%; and 1989, 4396.

Even using the less reliable time series ROA figures, one finds that significant
percentages of regional production in each year met or exceeded 5%, 15%, and 20% operating
ROA profitability levels. The 5 percent level was met in 1986 by about 80%; in 1987 by about
90%; in 1988 by 70%; and in 1989 by about 90% of regional production. At the 15% level, in
1986, 12%; in 1987, 31%; in 1988, 47% and in 1989, 46% of domestic regional production was
accounted for by firms meeting or exceeding that level. Finally, even at the 20% OROA level,
significant percentages of domestic production were accounted for by firms meeting or
exceeding that profitability level, in 1986 and in 1987, about 10%; and in 1988 and in 1989,
about 30%. |

There can be no question that this industry is profitable. There can be no question that
overall, the totality of the indicators indicate an industry that is and has been for several
years operating at very respectable levels of production ﬁnd prof itability.r' These are,
however, merely subsidiary questions. The question that the statute requires me to answer is
whether the particular levels achieved by the industry are or are not indicative of material
injury.

At this point in the business cycles in California,3® even an injured industry would be
likely to be performing fairly well. In the aggregate, the particular levels achieved by this
industry as revealed in the data are, however, substantially in excess of "fairly well." The
performance of this industry is, in fact, in excess of "fairly well” to a degree that ivarrants the
conclusion of not being indicative of material injury. When I look at the special criteria
applicable to regional industries, that is, the requirement that producers of all or almost all
of regional production must be experiencing material injury, the conclusion is made even
stronger. A significant percentage of California production is currently operating at levels

well in excess of any level that could reasonably be described as being indicative of material

37 While it is true that employment has declined, in light of the significant production
increases this is the result of increased production efficiency.

38 19 U.S.C. §1677(7)(C)(iii).
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injury.3?

Threat

While the conclusion that the industry is not currently experiencing material injury is
clearly warranted on the basis of the evidence before the Commission, the evidence relating
to the future of the industry and the future of Japanese imports does not permit as clear a
conclusion with regard to the issue of threat. I cannot say that the evid_ence is so clear that
Japanese imports do not threaten the industry or that additional evidence which may refute
current allegations by the parties will not be obtained in any final investigation which the
Commission may undertake. A negative threat determination is not warranted on the basis of
the information before me.

I have traditionally begun my analysis of the threat posed by imports to an industry
by examining the vulnerability of the industry. This is a reflection of the condition of the
industry and is basically a reexamination of that data with an emphasis on the most recent
periods and how the condition is likely to change in coming months. It is clear, for example,
that many of the indicators have gone down in the interim comparisons. It has been pointed
out, however, that, due to wet weather, construction was of f in the first quarter of 1990 and
may not truly reflect current conditions. I do not, therefore place great weight on the interim
period comparisons. However, a number of indicators also showed signs of weakening in the
annual 1989 figures, which may portend problems for the industry in upcoming quarters.

A major factor likely to affect this industry in upcoming months is the ability of the
industry to continue lowering the costs which have been, in large part, responsible for its
recent profitability. The variance analysis indicates a sharp decline in the cost variance for
1989, which should be seen in conjunction with the high capacity utilization rates. It seems
unlikely that, with so many firms operating at high capacity utilization rates, the kinds of
cost reduction associated with the recent past can continue. This leaves the profitability of

the industry relatively vulnerable to possible price pressures, which are described below.

3 Having concluded there is no reasonable indication that the industry is currently
experiencing material injury, I do not address the issues of cumulation and causation.
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The next clement of any threat analysis is an examination of the statutory f actors to
determine the likely future impact of the volumes and prices of the imports. The prior
examination of the vulnerability of the industry provides somé context for the conclusions to
be drawn from the data.

The level of Japanese imports has risen rapidly.‘o While there is some evidence that the
level of Japanese imports may declinc:,"1 there is other evidence that Japanese producers have
been positioning themselves to remain a significant presence in the California market for the

foreseeable future.?

There is insufficient data to contradict and make me discount the
sharply upward tread in Japanese import volumes. |

While pricing data is limited in the current case, it appears to indicate significant
underpricing by Japanese imports® Overall price'levels dropped in California during the
period under investigation, which may ir part reflect the impact of LTFV imports.“ The
declining prices appear to raise a significant question mark for the California producers.
This question mark is even larger duc to the specific vulmerability of the industry to price
pressures.

Ii must also be noted there are other data and other possible interpretations of the data
submitted to the Commission. There appears, for example, to have been some hardening of

prices in 1989 and early 1990, reflected in the pricing tables,"s and the variance analysis.

40 Table 19, Report at A-46.

S | apanese producers claim increasing home market demand will absorb their production
rather than exports and that they are decreasing their capacity. Tables 16-17, Report at A-
42-43,

. Japanese producers have become owners of a significant amount of cement import
terminal facilities. ‘

43 In a final investigation, this data should be expanded to reflect additional geographic
-and end use markets in order to provide a better picture of price competition in the cement
market. '

% 1 note however that while there appears to have been a decline in the per unit price of
cement it also appears that the cost of making cement declined even further and that the
decline in costs had a greater positive impact on profits than the decline in price had a
negative impact. See INV-N-064, June 25, 1990.

45 See Report A-56-57.
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Further the underselling appears to be the result of fluctuations in domestic prices while
Japanese prices remained stable, perhaps reflecting a lack of real impact of the Japanese
imports on domestic prices.

Similarly, a major question mark for California producers is the future growth of the
market. Some projections indicate the business cycle may have peaked meaning that we would
be entering a part of the business cycle in which producers’ vulnerability would naturally be
greater. While not justifying an affirmative determination in and of itself, certainly where
the cement cycle currently stands is relevant to my threat determination. On the other hand,
the California cement cycle may not yet have peaked, and may experience significant growth
in the near term. Such a conclusion would lead to an entirely different assessment of the
possible impact of Japanese imports.

A final investigation, should one be conducted, will provide the Commission an
opportunity to obtain more information on these relevant questions. I conclude that the data
does reflect a reasonable indication of threat to the regional industry and that there is
certainly additional evidence that the Commission could obtain in a final investigation, should

one be instituted, on these points.
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VIEWS OF COMMISSIONER NEWQUIST 1/

On the basis of the information gathered in this preliminary
investigation, I determine that there is a reasonable indication that an
industry in the United States is threatened with material injury by reason of
imports of gray portland cement and cement clinker from Japan that are alleged
to be sold in the United States at less than fair value (LTFV). 2/

Like Product

In determining whether there is a reasonable indication that a U.S.
industry is materially injured or is threatened with material injury by reason
of the subject imports, the Commission must first determine the "domestic
industry" and concomitantly, the "like product." Section 771(4)(A) of the
Tafiff Acf of 1930Hdefines the reievant domestic industry as the "domestic
producers as a whole of a like product, or those producers whose collective
output of the like product constitutes a major proportion of the total
domestic production of that product . . . ." 3/ "Like product" is defined as
"a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation . . .
_'" N A

In this investigation, petitioner alleges, and no party disputes, that

gray portland cement (cement) and cement clinker comprise a single like

1/ I note that the factors which led to my decision not to participate in
Inv. No. 731-TA-451 (Preliminary), Gray Portland Cement and Cement Clipker

from Mexico, are not implicated in this investigation.
2/ Material retardation is not an issue in this investigation and will not

be discussed.
3/ 19 U.S.C. § 1677(4)(A).

4/ 19 U.Ss.C. § 1677(10).
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product. In its most recent investigation of gray portland cement, the
Commission found cement and cement clinker to be a single like product. 5/ I
see nothing on the record in this preliminary investigation that would lead to
a different result. I therefore determine that cement and cement clinker
constitute the like product.
Domestic Industry

A. Grinding Only Operations

Based on my conclusion concerning the like product, I.conclude that
companies which produce cement clinker, or grind clinker iﬂto cement, or both,
are appropriately considered domestic producers of the like product. 6/
Whether operations which grind imported clinker subject to investigation
should be included in the domestic industry is not a factual issue in this
investigation, since there have been virtually no imports of Japanese clinker
into either California, or Southern California, during the period of
investigation. However, in previous investigations it has been argued that

grinding imported clinker is not a significant production activity, but rather

5/ Gray Portland Cement and Cement Clinker from Mexico, Inv. No. 731-TA-451
(Preliminary), USITC Pub. 2235 (1989) (hereinafter Mexican Cement). No party
in that case argued for a different definition of the like product. 1In the
only previous investigation involving imports of both cement and cement
clinker in which like product was a contested issue, Portland Hydraulic Cement
and Cement Clinker from Colombia, France, Greece, Japan, Mexico, the Republic
of Korea, Spain and Venezuela, Inv. No. 731-TA-356-363 (Preliminary), USITC
Pub. 1925 (1986) (1986 Cement), respondent parties had argued that cement and
cement clinker are separate like products. The Commission found otherwise,
concluding that they are a single like product.

6/ One potential member of the domestic industry, Riverside Cement Co.’s
facility in Crestmore California, has ground purchased and imported clinker

into cement since August 1987, when its clinker production operation was shut
down.
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a "minor finishing operation." 7/ Nevertheless, I conclude, as the Commission
has in previous cement investigations, including Mexican Cement, that if the
like product includes cement, then grinding and blending of clinker to produce
cement constitutes domestic production, and therefore companies which only
grind clinker into cement are properly included in the domestic industry. 8/

B. Related Parties

The related parties section of the statute provides that when a producer
is related to the importer or exporter of a product, or is itself an importer
of the allegedly dumped or subsidized imports, the Commission may exclude such
a producer from the domestic industry in "appropriate" circumstances. 9/
Several domestic producers are themselves importers of Japanese cement, or are
related to exporters and/or importers of Japanese cement. Mitsubishi Cement
Co. (Mitsubishi) operates a cement plant in Lucerne Valley California. A
majority share of Mitsubishi Cement Co. is owned by Mitsubishi Mining & Cement

Co., Ltd. of Japan, a producer and exporter of imports subject to

1/ E.g. Mexican Cement.

8/ I note that the Senate Report to the Omnibus Trade Act of 1988
criticized the Commission’s determination in the 1986 Cement investigation as
having been based on consideration of "all profits from the sale of the
finished product to be attributable to domestic production, even though only
minor finishing operations were performed in the United States with respect to
a substantial portion of domestic production". S. Rep. 71, 100th Cong, 1st
Sess. (1987) 117. However, the Conference Report indicates merely that, "[iln
cases in which the domestic producers perform minor finishing operations on
dumped or subsidized inputs, the ITC may, if appropriate and feasible, take
into account that the profits of such producers may reflect incorporation of
such inputs". H.R. Rep. 576, 100th Cong., 2d Sess. (1988) 616-17.

9/ 19 U.S.C. § 1677(4) (B) provides:
When some producers are related to the exporters or importers, or
are themselves importers of the allegedly subsidized or dumped
merchandise, the term "industry" may be applied in appropriate
circumstances by excluding such producers from those included in
that industry.



52

investigation. California Portland Cement Co. (CalMat) owns a 50 percent
interest in CalMat Terminals, an importer of Japanese cement. Riverside
Cement Co. (Riverside), through its affiliate Riverside Cement Holding Co., is
a joint venture partner with RIC Corp. in RIC Co., an importer of Japanese
cement. Finally, RMC Lonestar (Lonestar), a northern California producer,
owns 50 percent of Pacific Coast Cement Corporation, an importer of Japanese
cement. 10/

Petitioner has not specifically requested that the Commission exclude
these companies from the domestic industry under the reiated parties
provision. Petitioner does argue that the Commission should not weigh whether
they support the petition in considering the question of material injury or
threat thereof, since their connections to Japanese exporters and importers of
Japanese cement account for their positions. Respondents Pacific Co#st Cement
Corporation and CalMat Terminals, Inc., (hereinafter Importer Respondents) do
not urge that the related producers éhould be excluded from the industry,
although they do maintain that domestic producers have imported to serve their
own profit-maximizing interests. Respondents Onoda Cement Co., Ltd., Nihon
Cement Co., Ltd., Ube Industries, Ltd., Mitsubishi Mining & Cement Co., Ltd.,
and Osaka Cement Co., Ltd., (hereinafter Japanese Respondents) argue that
exclusion of related parties in this investigation would be inappropriate, as
it would skew the data regarding domestic production, since related parties

account for a significant share of that production.

10/  According to Respondents, Lonestar sold its interest in the import
terminal in May 1990, to Cemex, a major producer of cement in Mexico.

However, since Lonestar owned the facility during the period of investigation,
the related parties question remains.
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Application of the related parties provision is within the Commission’s
discretion based upon the facts presented in each case. 11/ The Commission
generally applies a two-step analysis in determining whether to exclude a
domestic producer from the domestic industry under the related parties
provision. The Commission considers first whether the company qualifies as a
related party under section 771(4) (B), and second whether in view of the
producer’s related status there are "appropriate circumstances" for excluding
the company in question from the definition of the domestic industry. 12/
The related parties provision may be employed to avoid any distortion in the
aggregate data bearing on the condition of the domestic industry that might
result from including related parties whose operations are shielded from the
effects of the subject imports. 13/ The primary factors the Commission has
examined in deciding whether appropriate circumstances exist to exclude the

related parties include:

(1) the percentage of domestic production attributable to
related producers;

(2) the reason why importing producers choose to import
the articles under investigation (viz., whether they
import in order to benefit from the unfair trade

practice or in order simply to be able to compete in
the domestic market); and

11/ Empire Plow Co. v. United States, 11 CIT ___, 675 F. Supp. 1348, 1352
(1987).

12/ See, e.g., Digital Readout Systems and Subassemblies Thereof from Japan,
Inv. No. 731-TA-390 (Final), USITC Pub. 2150 (1989) at 15.

13/ Granular Polytetrafluoroethylene Resin from Italy and Japan, Inv. Nos.
731-TA-385 and 386 (Preliminary), USITC Pub. 2043 (1987) at 9. Conversely,
the Commission has often decided not to exclude related parties where they
account for a substantial portion of total domestic production and their
exclusion would therefore distort the data bearing on the condition of the
industry. E.g. 1986 Cement.
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(3) the competitive position of the related domestic
producer vis-a-vis other domestic producers. 14/

The Commission has also considered whether each company’s books are kept
separately from its "relations" and whether the primary interests of the
related producers lie in domestic production or in importation. 15/

In the 1986 Cement investigation the Commission found that domestic
producers accounted for 30 to 50 percent of cement imports andAvirtually all
clinker imports from the countries under investigation, and that these imports
accounted for a significant proportion of the industry’s domestic production
and/or shipments. The Commission, however, did not exclude the related party
producers from the domestic industry, on the grounds that exclusion would skew
the data concerning the domestic industry. 16/ Similarly, in the Mexican
Cement investigation, the Commission did not find the circumstances
appropriate to exclude related éroducers froam the domestic industry. 17/

In this investigation, the three importersvaccounting for virtually all

cement imported from Japan during the period of investigation are all related

14/ See, e.g., Thermostatically Controlled Appliance Plugs and Internal Probe
Thermostats Therefor From Canada, Japan, Malaysia and Taiwan, Inv. Nos. 701-
TA-292, 731-TA-400, 402-404 (Final), USITC Pub. 2152 (1989); Granular
Polytetrafluoroethylene Resin from Italy and Japan, Inv. No. 731-TA-385-386
(Final), USITC Pub. 2112 (1988); Rock Salt from Canada, Inv. No. 731-TA-239
(Final), USITC Pub. 1798 (1986).

15/ See, e.g.,, Certain All-Terrain Vehicles from Japan, Inv. No. 731-TA-388
(Final), USITC Pub. 2163 (1989) at 19 n.59; Rock Salt from Canada, Inv. No.
731-TA-239, USITC Pub. 1798 (1986) at 12.

16/ Portland Hydraulic Cement and Cement Clinker from Columbia, France,
Greece, Japan, Mexico, the Republic of Korea, Spain and Venezuela, Inv. Nos.
731-TA-356-363 (Preliminary), USITC Pub. 1925 (1986).

17/ Mexican Cement at 19.
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to domestic producers. 18/ The related Southern California domestic producers
accounted for approximately 74 percent of Southern California production
reported in Commission questionnaires in 1989. In my view, these producers’
primary interest lies in domestic production. Further, in light of the
significant proportion of domestic production accounted for by related
producers, I believe. their exclusion would irretrievably skew the data. I
therefore determine that no producers should be excluded from the domestic

industry as related parties.

C. Regional Industry

Petitioner érgues that Southern California (defined as the counties of
San Luis Obispo, Kern, Inyo, Mono, Santa Barbara, Ventura, Los Angeles, San
Bernardino, Orange, Riverside, San Diego, and Imperial) qualifies as a
regional industry within the context of title VII. 19/ Petitioner asserts
that cement producers in Southern California satisfy the statutory criteria
for regional industry analysis and should be treated as a regional industry.
In making this argument, petitioner contends that the Commission’s traditional
analysis for defining the appropriate region for regional industry analysis is
incorrect as a matter of law. Both the Importer and Japanese Respondents
argue that the statutory criteria for regional industry analysis are not met

by petitioner’s proposed region because the imports into the region are not

18/ One of those producers, Lonestar, is located in Northern California.
Because I find the regional industry to be confined to Southern California
producers, I need not consider whether to exclude Lonestar, as it is not a
part of the domestic industry at issue. The definition of the regional
industry is discussed further below.

19/ Report at A-4, figure 1. The proposed region is based on the U.S.
Bureau of Mines definition of Southern California for statistical and
analytical purposes in considering the cement industry.
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sufficiently concentrated. They also urge that even should the Commission
determine that a regional industry analysis is appropriate, petitioner’s
region has been arbitrarily and self-servingly sculpted, and the Commission
should modify the proposed region to include the entire state of

California. 20/

The regional industries section of the statute, section 771(4) (C)

provides that:

In appropriate circumstances, the United States, for a particular
~product market, may be divided into 2 or more markets and the producers

within each market may be treated as if they were a separate industry
if--

(i) the producers within such market sell all or almost all
of their production of the like product in question in that
market, and

(ii) the demand in that market is not supplied, to any
substantial degree, by producers of the product in question
located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of
material injury, or material retardation of the establishment of
an industry may be found to exist with respect to an industry even
if the domestic industry as a whole, or those producers whose
collective output of a like product constitutes a major proportion
of the total domestic production of that product, is not injured,
if there is a concentration of subsidized or dumped imports into
such an isolated market and if the producers of all, or almost
all, of the production within that market are being materially
injured or threatened by material injury, or if the establishment
of an industry is being materially retarded, by reason of the
subsidized or dumped imports. 21/

20/ In this investigation, the staff has incorporated into the record the
producers’ questionnaires received in connection with the ongoing Mexican
Cement final investigation, and issued supplemental questionnaires seeking
information related specifically to the effects of Japanese imports. The

Commission received questionnaire responses from producers in the entire state
of California.

21/ 19 U.s.C. § 1677(4)(C).
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The Commission has interpreted section 771(4) (C) as establishing three
criteria for determining whether a regional industry exists: (1) producers
within a geographic region must sell "all or almost all" of their production
of the like product to customers within thaf region; (2) demand within the
region must not be supplied, to any substantial degree, by U.S. producers of
the like product located elsewhere; (3) there must be a concentration of the
unfairly traded imports within the region.

The Commission has considered regional industry analysis as
discfetionary, baséduon the language "appropriate circumstances" and "may be
treated" found in section 771(4)(C). 22/ The Court of International Trade,
however, has cautioned against "[a]rbitrary or free handed sculpting of
regional markets." 23/ |

The Commission has been concerned that the regional analysis only be
applied in appropriate circumstances, in order to prevent the imposition of
duties on imports sold in the entire national market in cases in which the
detrimental impact of the imports is limited to a small segment of that
market. The Commission has defined appropriate circumstances on several

occasions, focusing on whether a separate geographic market exists and whether

22/ See, e.g., Mexican Cement at 6; Frozen French Fried Potatoes from Canada,
Inv. No. 731-TA-93 (Preliminary), USITC Pub. 1259 (1982) at 6; Fall Harvested
Round White Potatoes from Canada, Inv. No. 731-TA-124 (Final), USITC Pub. 1463
(1983) at 7; Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub.
1798 (1986) at 5; Certain Welded Carbon Steel Pipes and Tubes from Taiwan,
Inv. No. 731-TA-349 (Final), USITC Pub. 1994 (July 1987).

23/ See Atlantic Sugar, Ltd. v. United States, 2 CIT 18, 519 F. Supp. 916,
920 (1981); See also Portland Hydraulic Cement from Australia and Japan, Inv.
Nos. 731-TA-108 and 109 (Preliminary), USITC Pub. 1310 at 11 n.30 (1982).
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the market is isolated and insular. 24/ The Commission has also stated that
the particular region should account for a significant share of production and
consumption. 25/ |

As a general matter, the Commission has found in the past, that
"appropriate circumstances" exist for the Commission to engage in a regional
industry analysis of domestic cement production. 26/ Gray portland cement and
clinker is necessarily sold in regional markets because it has a low value-
to-weight ratio and is fungible. Thus, high transportation costs tend to make
the areas in which cement is produced and marketed isolated and insular.
While these prior decisions are not binding in this investigation, I note that
the record in this preliminary investigation reflecté the same consideratioms.

Petitioner.in this case makes several novel arguments concerning the
interpretation and application of the related parties provision of the

statute. 27/ First, petitioner argues that the Commission has erred in the

24/ See Cut-to-Length Carbon Steel Plate from the Republic of Germany, Inv.
No. 731-TA-147 (Preliminary Remand), USITC Pub. 155Q (1984) at 8; Rock Salt
from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798 (1986).

25/ See Certain Steel Wire Nails from the Republic of Korea, Inv. No. 731-
TA-26 (Final), USITC Pub. 1994 (1980).

26/ In all but one of the Commission’s prior investigations of cement a
regional analysis was used. See, e.g., Portland Hydraulic Cement from
Australia and Japan, Inv. Nos. 731-TA-108 and 109 (Preliminary), USITC Pub.
1310 (1982); Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub.
1798 (1986). 1In the 1986 Cement case, the regional industry issue was not
raised by the parties. The petitioner in the that case noted that cement was
produced and sold in a series of regional markets, but argued that regional

markets were all being injured by imports and therefore injury could be
assessed on a national basis.

27/ Some of these arguments were raised by petitioner in the Mexican Cement
investigation, who is represented by the same counsel as petitioner here. The
Commission majority did not address those arguments in its determination in
the Mexican Cement investigation. But see Additional Views of Vice-Chairman
Ronald A. Cass, ugg;ggn_gggg_g at 34,
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past by considering the concentration of imports in delimiting the region.
Petitioner argues that only the two market isolation factors, i.e. whether
producers within the regions sell all or almost all of their production in the
region, and whether demand in the region is supplied, to any substantial
degree, by producers outside the region, are relevant to determining whether a
regional industry analysis is appropriate. Thus, according to petitioner,
whether there is a concentration of imports is irrelevant to defining the
boundaries of the regional industry, and is to be considered only in
determining whether the regional industry, as defined by thé market isolation
factors, is materially injured or threatened with material injury. Petitioner
bases this argument primarily on its own strict reading of the statutory
language.

Second, petitioner argues that the Commission has erred in assessing
concentration of imports in terms of what percentage of total imports subject
to investigation entered into the region, rather than by comparing the import
penetration level in the region to the import penetration level outside of the
region. Petitioner further maintains that in several previous investigations, 28/
the Commission has considered concentration of imports in the manner
petitioner proposes.

Petitioner recognizes that the approach it proposes has not been
consistently or recently applied by the Commission, but argues that the focus
on the proportion of total imports entered into the region has also not been

consistently applied since passage of the 1979 Act. Petitioner contends that

28/ Certain Steel Wire Nails from the Republic of Korea, Inv. No. 731-TA-26
(Final), USITC Pub. 1088 (August 1980) at 10-11; Cut-To-Length Carbon Steel
Plate from Germany, Inv. No. 731-TA-147 (Preliminary-Remand), USITC Pub. 1550
(1984) at 9; Fall-Harvested Round White Potatoes from Canada, Inv No. 731-TA-
124 (Final), USITC Pub. 1463 (1983) at 7-8, n.24 (Commissioner Stern).
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the concern for fairness posited in support of the Commission’s more recent
regional industry determinations, i.e., that national antidumping duties not
be imposed based on a finding of injury to producers in a region where a small
proportion of total imports from the country under investigation are consumed,
is based on a flawed premise. Petitioner maintains that any "unfairness" will
be eliminated by the fact that actual entries are considered by the Commerce
Department in annual reviews, and if found not to be sold at LTFV, dumping
duty deposits are refunded. Moreover, petitioner contends that Congress
contemplated this situation in providing that antidumping duties may be based
on a finding of injury to a regional industry even though the industry as a
whole is not injured, and that since U.S. law controls, the Commission need
not be concerned with perceived unfairness or potential GATIT challenges to the
regional industry provisibn.

Finally, petitioner argues that if the two statutory criteria
determining market isolation are met, appropriate circumstances exist to
conduct a regional industry analysis, and the Commission has no.further
discretion to determine otherwise. 29/ Petitioner again bases this
interpretation on a strict reading.of the statutory language, and on the
remedial nature of the antidumping law, which petitioner argues requires a
liberal approach in identifying regional industries.

The Importer Respondents do not appear to disagree with petitioner’s
interpretation of the statute with respect to defining a regional industry

based on the two statutory market isolation factors, although they contend

29/ Petitioner concedes that the Commission retains discretion in
determining whether the market isolation factors are satisfied by the
particular facts of the investigation. However, petitioner argues, if those
factors are satisfied, "appropriate circumstances" exist to engage in a
regional industry analysis.
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that the entire State of California is a more appropriate market, since more
of California’s production remains in California than is true for Southern
California. The Japanese Respondents do not take issue with the Commission’s
traditional regional industry analysis, but argue that factually, the entire
State of California is a more appropriate regional industry than is Southern
California in light of the statutory criteria.

Petitioner’s arguments in this case raise a difficult issue, since they
effectively ask the Commission to change its traditional interpretation of the
regidnal industry provision. While there is merit to some of petitioner’s
arguments, there are problems with petitioner’s analysis which, as discussed
further below, lead me to reach a somewhat different conclusion. Petitioner’s
arguments suggest a refinemént of the Commission’s traditional regional
analysis which I believe is appropriate.

In determining whether a 