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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN BEVERAGE DISPENSING Investigation No. 337-TA-1130
SYSTEMS AND COMPONENTS
THEREOF

NOTICE OF COMMISSION DECISION TO INSTITUTE A RESCISSION
PROCEEDING AND TO GRANT APETITION FOR RESCISSION OF
A LIMITED EXCLUSION ORDER AND A CEASE AND DESIST ORDER;
RESCISSION OF A LIMITED EXCLUSION ORDER AND A CEASE AND DESIST
ORDER; TERMINATION OF RESCISSION PROCEEDING

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY:: Notice is hereby given that the U.S. International Trade Commission
(“Commission”) has determined to institute a rescission proceeding in the above-captioned
investigation and to grant a joint motion for rescission of the limited exclusion order (“LEO”)
and the cease and desist order (“CDO”) previously issued in the investigation. The LEO and
CDO are rescinded and the rescission proceeding is terminated.

FOR FURTHER INFORMATION CONTACT: Sidney A. Rosenzweig, Esqg., Office of the
General Counsel, U.S. International Trade Commission, 500 E Street S.W., Washington, D.C.
20436, telephone (202) 708-2532. Copies of non-confidential documents filed in connection
with this investigation may be viewed on the Commission’s electronic docket (EDIS) at
https://edis.usitc.gov. For help accessing EDIS, please email EDIS3Help@usitc.gov. General
information concerning the Commission may also be obtained by accessing its Internet server at
https://www.usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
September 5, 2018, based on a complaint filed by Heineken International B.V. and Heineken
Supply Chain B.V., both of Amsterdam, The Netherlands; and Heineken USA Inc. of White
Plains, New York (collectively, “Heineken”). 83 FR 45141, 45141-42 (Sept. 5, 2018). The
complaint alleges a violation section 337 of the Tariff Act 1930, as amended, 19 U.S.C. 1337
(“section 337”) in the importation into the United States, sale for importation, or sale in the


https://edis.usitc.gov/
mailto:EDIS3Help@usitc.gov
https://www.usitc.gov/

United States after importation of certain beverage dispensing systems and components thereof
that allegedly infringe claims 1-11 of U.S. Patent No. 7,188,751 (“the *751 patent”). 1d. The
notice of investigation names as respondents Anheuser-Busch InBev SA, and InBev Belgium
NV both of Leuven, Belgium; and Anheuser-Busch, LLC of St. Louis, Missouri (collectively,
“ABI”). Id. The Office of Unfair Import Investigations was not named as a party to this
investigation. Id.

On March 11, 2020, the Commission terminated the investigation with a finding of
violation of section 337 as to claims 1, 3, 7, and 10 of the *751 patent. 85 FR 15223, 15224
(Mar. 17, 2020). The Commission issued an LEO prohibiting the entry of infringing beverage
dispensing systems and components thereof and a CDO directed to respondent Anheuser-Busch
LLC. Id.

On May 4, 2020, Heineken and ABI filed a joint petition to rescind the limited exclusion
order and the cease and desist order based on a settlement agreement. The petition contains
confidential and non-confidential versions of the Global Settlement Agreement between the
parties. On May 26, 2020, the parties supplemented their petition to state that there are no other
agreements, written or oral, express or implied between the parties concerning the subject matter
of the investigation. See 19 CFR 210.76(a)(3).

Having reviewed the petition, as supplemented, and determined that it complies with
Commission rules, the Commission has determined to institute a rescission proceeding and to
grant the petition. The LEO and the CDO are hereby rescinded.

The rescission proceeding is terminated.

The Commission vote for this determination took place on June 3, 2020.

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended (19 U.S.C. 1337), and in Part 210 of the Commission’s Rules of
Practice and Procedure (19 CFR Part 210).

By order of the Commission.

Lisa R. Barton
Secretary to the Commission
Issued: June 3, 2020
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN BEVERAGE DISPENSING Investigation No. 337-TA-1130
SYSTEMS AND COMPONENTS
THEREOF

RESCISSION OF REMEDIAL ORDERS

The Commission instituted this investigation on September 5, 2018, based on a complaint
filed by Heineken International B.V. and Heineken Supply Chain B.V., both of Amsterdam, The
Netherlands; and Heineken USA Inc. of White Plains, New York (collectively, “Heineken”). 83
FR 45141, 45141-42 (Sept. 5, 2018). The complaint alleges a violation section 337 of the Tariff
Act 1930, as amended, 19 U.S.C. 1337 (*“section 337”) in the importation into the United States,
sale for importation, or sale in the United States after importation of certain beverage dispensing
systems and components thereof that allegedly infringe claims 1-11 of U.S. Patent No. 7,188,751
(“the 751 patent”). Id. The notice of investigation names as respondents Anheuser-Busch
InBev SA, and InBev Belgium NV both of Leuven, Belgium; and Anheuser-Busch, LLC of St.
Louis, Missouri (collectively, “ABI”). 1d. The Office of Unfair Import Investigations was not
named as a party to this investigation. Id.

On March 11, 2020, the Commission terminated the investigation with a finding of
violation of section 337 as to claims 1, 3, 7, and 10 of the *751 patent. 85 FR 15223, 15224

(Mar. 17, 2020). The Commission issued a limited exclusion order (“LEQ”) prohibiting the



entry of infringing beverage dispensing systems and components thereof and a cease and desist
order (“CDQO”) directed to respondent Anheuser-Busch LLC. Id.

On May 4, 2020, Heineken and ABI filed a joint petition to rescind the LEO and the
CDO based on a settlement agreement. The petition contains confidential and non-confidential
versions of the Global Settlement Agreement between the parties. No responses were filed. On
May 26, 2020, the parties supplemented their petition to state that there are no other agreements,
written or oral, express or implied between the parties concerning the subject matter of the
investigation. See 19 CFR 210.76(a)(3).

Having reviewed the petition, as supplemented, and determined that it complies with
Commission rules, the Commission has determined to institute a rescission proceeding and to
grant the petition.

Accordingly, it is hereby ORDERED that:

1. The LEO issued in the above-captioned investigation is hereby rescinded.

2. The CDO issued in the above-captioned investigation is hereby rescinded.

3. The Secretary shall serve a copy of this order on the Secretary of the Treasury and all

parties of record and publish notice thereof in the Federal Register

By order of the Commission.

Lisa R. Barton
Secretary to the Commission
Issued: June 3, 2020
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN BEVERAGE DISPENSING
SYSTEMS AND COMPONENTS
THEREOF

Investigation No. 337-TA-1130

NOTICE OF THE COMMISSION’S FINAL DETERMINATION FINDING A
VIOLATION OF SECTION 337; ISSUANCE OF A LIMITED
EXCLUSION ORDER AND A CEASE AND DESIST ORDER;

TERMINATION OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
found a violation of section 337 of the Tariff Act of 1930, as amended, in this
investigation and has issued a limited exclusion order and a cease and desist order
prohibiting importation of infringing beverage dispensing systems and components
thereof.

FOR FURTHER INFORMATION CONTACT: Sidney A. Rosenzweig, Esq., Office
of the General Counsel, U,S. International Trade Commission, 500 E Street SW.,
Washington, DC 20436, telephone (202) 708-2532. The public version of the complaint
can be accessed on the Commission's electronic docket (EDIS) at https.//edis. usitc.gov,
and will be available for inspection during official business hours (8:45 a.m. to 5:15 p.m.)
in the Office of the Secretary, U.S. International Trade Commission, 500 E Street SW.,
Washington, DC 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server
(https.//'www.usitc.gov). The public record for this investigation may be viewed on the
Commission's electronic docket (EDIS) at https.//edis. usitc.gov. Hearing-impaired
persons are advised that information on this matter can be obtained by contacting the
Commission's TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation
on September 5, 2018, based on a complaint filed by Heineken International B.V. and

- Heineken Supply Chain B.V., both of Amsterdam, The Netherlands; and Heineken USA -
Inc. of White Plains, New York (collectively, “Heineken™). 83 FR 45141, 45141-42
(Sept. 5, 2019). The complaint alleges a violation section 337 of the Tariff Act 1930, as
amended, 19 U.S.C. 1337 (“section 337”) in the importation into the United States, sale
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for importation, or sale in the United States after importation of certain beverage
dispensing systems and components thereof that allegedly infringe claims 1-11 of

the 751 patent. Id. The notice of investigation names as respondents Anheuser-Busch
InBev SA, and InBev Belgium NV, both of Leuven, Belgium; and Anheuser-Busch, LLC
~ of St. Louis, Missouri (collectively, “ABI”). Id. The Office of Unfair Import
Investigations was not named as a party to this investigation. /d. -

On February 6, 2019, the presiding administrative law judge (“ALJ”) granted
Heineken’s motion to partially terminate the investigation as to claims 2, 4-6, 8-9, and 11
of the *751 patent. Order No. 6 (Feb. 6,2019), not reviewed, Notice (Mar. 7, 2019).
Remaining within the investigation are claims 1, 3, 7, and 10 of the *751 patent. On
March 26, 2019, the ALJ issued Order No. 14, the Markman Order, construing certain
claim terms. The ALJ conducted the evidentiary hearing from April 16-18 and 23, 2019.

On September 5, 2019, the ALJ issued a final initial determination (“ID”), finding
claims 1, 3, 7, and 10 infringed and not invalid, and thereby finding a violation of section
337 with respect to those claims. On September 19, 2019, the ALJ issued a
Recommended Determination on Remedy and Bond (“RD”). The RD recommends that
should the Commission find a violation of section 337, that the Commission issue a
limited exclusion order, a cease and desist order, and impose a bond rate during the
period of Presidential review in the amount of five percent of the entered value of
infringing articles.

On September 18, 2019, ABI filed a petition for Commission review of aspects of
the ID. That same day, Heineken filed a contingent petition for review. On September
26, 2019, the parties responded to each other’s petitions.

On November 4, 2019, the Commission determined to review the ID in its
entirety. Notice at 2 (Nov. 4, 2019) (“Notice of Review”), published at 84 Fed. Reg.
60452 (Nov. 8,2019). The Commission solicited briefing on remedy, the public interest,
and bonding, as well on specific issues concerning claim construction, infringement,
invalidity, and the domestic industry requirement.

On November 18, 2019, the parties filed opening briefs in response to the Notice
of Review. On November 26, 2019, the parties filed replies to each other’s brief.

Having reviewed the record of the investigation, including the Markman Order,
the final ID, and the parties’ submissions to the ALJ and to the Commission, the
Commission has found a violation of section 337. Specifically, the Commission finds
that Heineken has demonstrated the existence of a domestic industry and that asserted
claims 1, 3, 7, and. 10 of the *751 patent are infringed and are not invalid.

The Commission has further determined that the appropriate remedy is: (1) a
limited exclusion order prohibiting the entry of infringing beverage dispensing systems
and components thereof; and (2) a cease and desist order directed to respondent
Anheuser-Busch LLC. The Commission has determined that the public interest factors



enumerated in section 337(d) and (f), 19 U.S.C. § 1337(d), (f), do not preclude the
issuance of the limited exclusion order or the cease and desist order. The Commission
has determined that a bond in the amount of five (5) percent of the entered value of the
imported beverage containers is required during the period of Presidential review. 19
U.S.C. § 1337(3)(3). Notwithstanding the foregoing, the exclusion order and the cease
and desist order permit ABI to import beverage containers that are used as part of ABI’s
PureDraught system.

The investigation is terminated. The Commission’s reasoning in support of its
determinations is set forth more fully in its opinion. The Commission’s orders and
opinion were delivered to the President and the United States Trade Representative on the
day of their issuance.

The authority for the Commission’s determination is contained in section 337 of
the Tariff Act of 1930, as amended (19 U.S.C. 1337), and in Part 210 of the
Commission’s Rules of Practice and Procedure (19 CFR part 210).

Lisa R. Barton
Secretary to the Commission

By order of the Commission.

Issued: March 11, 2020
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UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
In the Matter of
CERTAIN BEVERAGE DISPENSING Investigation No. 337-TA-1130
SYSTEMS AND COMPONENTS
THEREQOF

LIMITED EXCLUSION ORDER

The United States International Trade Commission (“Commission”) has determined that
there is a violation of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), in the
unlawful importation, sale for importation, or sale within the United States after importation by
Respondents Anheuser-Busch InBev S.A., Brouwerijplein 1, 3000 Leuven, Belgium; InBev
Belgium N.V., Brouwerjiplein 1, 3000 Leuven, Belgium; and Anheuser-Busch, LLC, One Busch
Place, St. Louis, MO 63118 (“Respondents”) of certain beverage dispensing systems and
components thereof, including appliances, beverage containers, and disposable couplers; that
infringe one or more of claims 1, 3, 7, and 10 of U.S. Patent No. 7,188,751 (“the Asserted Patent™)
in violation of Section 337 of the Tariff Act of 1930, as amended (19 U;S.C. § 1337).

Having reviewed the record in this investigaﬁon, including the written submissions of the
parties, the Commission has fnade its determination on the issues of remedy, public interest, and
bonding. The Commission has determined that the appropriate form of relief includes a limited
exclusion order prohibiting the unlicensed entry of certain beverage dispensing systems and
components thereof, including appliances, beverage containers, and disposable couplers, that are
manufactured abroad by or on behalf of, or imported by or on behalf 6f, the Respondents or any
of their affiliated companies, parents, subsidiaries, licensees, or other related business entities, or

their successors or assigns.



The Commission has also determined that the public interest factors enumerated in 19

U.S.C. § 1337(d) do not preclude the issuance of the limited exclusion order, and that the bond

during the Presidential review period shall be in the amount of five (5) percent of the entered value

for each imported beverage container.
Accordingly, the Commission hereby ORDERS that:

1. Beverage dispensing systems and components thereof, including appliances, beverage
containers, and disposable couplers, that infringe one or more of claims 1, 3, 7, and 10 of
U.S. Patent No. 7,188,751 that are manufactured abroad by or on behalf of, or imported by

.or on behalf of, the Respondents or any of their affiliated companies, parents, subsidiaries,

agents, or other related business entities, or their successors or assigns, are excluded from
entry for consumption into the United States, entry for consumption from a foreign-trade
zone, or withdrawal from a warehouse for consumption, for the remaining term of the
patent, except under license of the patent owner or as provided by law, and except for
beverage containers used as part of ABI’s PureDraught system..

2. Notwithstanding paragfaph 1 of this Order, the aforesaid beverage containers are entitled
to entry into the United States for consumption, entry for consumption from a foreign trade
zone, or withdrawal from a warehouse for consumption, under bond in the amount Qf five
(5) percent of the entered value for each imported beverage container pursuant to
subsection (j) of Section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337(j)),
and the Presidential Memorandum: for the United States Trade Representative of July 21,
2005 (70 Fed. Reg. 43,251), from the day after this Order is received by the United States

Trade Representative, and until such time

as the United States Trade Representative notifies the Commission that this action is

approved or disapproved but, in any event, not later than 60 days after the issuance of

2



receipt of this Order. No bond is required for entries of covered appliances and disposable
couplers. All entries of éovered products made pursuant to this paragraph are to be reported
to U.S. Customs and Border Protection (“CBP”), in advance of the date of entry, pursuant
to p£0cedures CBP establishes. -

At the discretion of CBP and pursuant to the procedures it esf[ablishes, persons seeking to
import articles that are potentially subject to this Order may be required to certify that they
are familiar with the terms of this Order, that they have made appropriate inquiry, and
thereupon state that, to the best of their knowledge and belief, the products being imported
are not excluded from entry under paragraph 1 of this Order. At its discretion, CBP may
require persons who have provided the certification described in this paragraph to furnish
such records or analyses as are necessary to substantiate this certification.

In accordance with 19 U.S.C. § 1337(1), the provisions of this Order shall not apply to
covered articles thatv are imported by or for the use of the United States, or impbrted for
and to be used for, the United States with the authorization or consent of the Government.
The Commission may modify this Order in accordance with the procedures described in
Rule 210.76 of the Commission’s Rules of Practice and Procedure (19 C.F.R. §210.76).
The Secretary shall serve copies of this Order upon each party of record in this
Investigation and upon the Department of Health and Human Services, the Department of

Justice, the Federal Trade Commission, and U.S. Customs and Bordér Protection.



Vd

7. Notice of this Order shall be published in the Federal Register.

e

Lisa R. Barton
Secretary to the Commission

By order of the Commission.

Issued: March 11, 2020
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN BEVERAGE DISPENSING | Investigation No. 337-TA-1130
SYSTEMS AND COMPONENTS ‘
THEREOF

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THAT Anheuser-Busch LLC of St. Louis, Missouri cease
- and desist from conducting any of the following activities in the United States: importing,
selling, marketing, advertising, distributing, transferring (except for exportation), soliciting
United States agents or distributors, and aiding or abetting other entities in the importation, sale
for importation, sale after importation, transfer (except for exportation), or distribution of
beverage dispensing systems and components thereof, including appliances, beverage containers,
and disposable couplers, that infringe one or more of claims 1, 3, '7, aﬁd 10 of U.S. Patent No.
7,188,751 (“the Asserted Patent”) in violation of Section 337 of the Tariff Act of 1930, as
amended (19 U.S.C. § 1337).
I. Definitions
As used in this Order:
(A) “Commission” shall mean the United States.Intemational Trade Commission.
(B) “Complainants” shall mean Heineken International B.V., Tweede Weteringplantsoen
21, 1017 ZD Amsterdam, The Netherlaﬁds; Heineken Supply Chain B.V., Tweede
Wetéringplantsoen 21, 1017 ZD Amsterdam, The Netherlands, and Heineken USA Inc.,

360 Hamilton Avenue, Suite 1103, White Plains, NY 10601.



(C) “Respondent” shall mean Anheuser-Bus;:h, LLC, One Busch Place, St. Louis, MO
63118.

(D) “Person” shall mean an individual, or any non-governmental partnership, firm,
association, corporation, or other legal or business entity other than Respondent or its
maj ority-ownéd or controlled subsidiaries, successors, or assigns.

(E) “United States” shall mean the fifty States, the District of Columbia, and Puerto Rico.

(F) The terms “import” and “importation” refer to importation for entry for consumption
under the Customs 1av§s of the United States.

(G) The term “covered products” shall mean beverage dispensing systems and conﬁponents
thereof, including appliances, beverage containers, and disposable couplers, that
infringe one or more of claims 1, 3, 7, and 10 of the Asserted Patent. Covered products
shall not include articles for which a provision of law or license avoids liability for
infringement of certain claims of the Asserted Patent. |

I1. Applicability

The provisions of this Cease and Desist Order shall apply to Respondent and to any of its
principals, stockholders, officers, directors, employees, agents, licensees, distributors, controlled
(whether by stock ownership or otherwise) and majority-owned business entities, successors, and
assigns, and to each of them, insofar as they are engaging in conduct prohibited by Section III,
infra, for, with, or otherwise on behalf of, Respondent.

III. Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by this Order.

For the remaining terms of the ‘751 Patent, the Respondent shall not:

(A) import or sell for importation into the United States covered products;



(B) market, distribute, sell, or otherwiée transfer (except for exportation), in the United
States imported covered products; |
(C) advertise imported covered products;
D) | solicit U.S. agents or distributors for imported covered products; or
(E) aid or abet other entities in the importation, sale for importation, sale after importation,
transfer, or distribution of covered products.
IV. Conduct Permitted
Notwithstanding any other provision of this Order, specific conduct otherwise prohibited
by the terms of this Order shall be permitted if: (1) in a written instrument, the owner of the
relevant Assgrted Patent authorizes or licenses such specific conduct, (2) such specific conduct is
related to the importation or sale of covered products by or for the United States as described in
Section 337(1) of the Tariff Act of 1930 (19 U.S.C. § 1337(1)), or (3) such specific conduct
relates to beverage containers used as part of ABI’s PureDraught system.
V. Reporting
For purposes of this requirement, the reporting periods shall commence on January 1 of
each year and shall end on the subsequent December 31. The first report required under this
section shall cover the period from thé date of issuance of this Order through December 31,
2020. This reporting requirement shall continue in force until such time as Respondent has
truthfully reported, in two consecutive timely filed reports, that it has no inventory of covered
products in the United States.
Within thirty (30) days of the last day of the reporting period, Respondent shall report to-
the Commission: (a) the quantity in units and the value in dollars of covered products that it has
(i) imported and/or (ii) sold in the United States after importation during the reporting period,

and (b) the quantity in units and value in dollars of reported covered products that remain in



inventory in the United States at the end of the reporting period.

When filing written submissions, Respondent must file the original document
electronically on or before the deadlines stated above and submit eight (8) true paper copies to
the Office of the Secretary by noon the next day pursuant to Section 210.4(f) of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.4(f)). Submissions should refer
to the investigation number (“Inv. No. 337-TA-1130”) in a prominent place on the cover pages
and/or the first page. (See Handbook for Electronic Filing Procedures,
https://www.usitc.gov/secretw/fed‘ reg_notices/rules/handbook on_electronic_filing.pdf).

| .Persons with questions regarding filing should contact the Secretary (202-205-2000). If
Respondent desires to submit a document to the Commission in confidence, it muét file the
original and a public version of the original with the Office of the Secretary and must serve a
copy of the confidential version on Complainants’ counsel.
| Any failure to make the required report or the ﬁling of any false or inaccurate report shall
constitute a violation of this Order, and the submission of a false or inaccurate report may be
referred to the U.S. Department of Justice as a possible criminal violation of 18 U.S.C. § 1001.
VI. Record-Keeping and Inspection
(A) For the purpose of securing compliance with this Order, Respondent shall retain any |
and all records relating to the sale, offer for sale, marketing, or distribution in the
United States of covered products, made and received in the usual and ordinary course
of business, whether in detail or in summary form, for a period of three (3) years from

the close of the fiscal year to which they pertain.

! Complainant must file a letter with the Secretary identifying the attorney to receive reports and
bond information associated with this Order. The designated attorney must be on the protective
order entered in the investigation.



B) Forthe pﬁrposes of determining or securing compliance with this Order and for no
‘other purpose, subject to any privilege recognized by the federal courts of the United
Statés, and upon reasonable written notice by the Commission or its staff, duly
authorized representatives of the Commission shéll be permitted access and the right to
inspect and copy, in Respondent’ principal offices during office hours, and in the
presence of counsel or other representatives if Respondent so chooses, all books,
ledgers, accounts, correspondence, memoranda, and other records and documents, in
detail and in summary form, that must be retained under subparagraph VI(A) of this
Order.

VII. Service of Cease and Desist Order
Respondent is ordered and directed to:

(A) Serve, within fifteen (15) days after the effective date of this Order, a éopy of this
Order upon each of its respective officers, directors, managing agents, agents, and
employees who have any responsibility for the importation, marketing, distribution, or
sale of imported covered products in the United States;

B) Serve, within fifteen (15) days after the succession bf any persons referred to in

* subparagraph VII(A) of this Order, a copy of the order dpon each successor; and

(©) Maintain such records as will show the name, title, and address of each person upon
whom the order has been served, as described in subparagraphs VII(A) and VII(B) of
this Order, together with the date on which service was made.

The obligations set forth in subparagraphs VII(B) and VII(C) shall remain in effect until

the expiration date of the Asserted Patent.



VIIIL. Confidentiality

Any request for confidential treatment of information obtained by the Commission
pursuant to Sections V-VI of this Order should be made in accordance with Section 201.6 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 201.6). For all reports for which
confidential treatment is sought, Respondents must provide a public version of such report with
confidential information redacted. |

IX. Enforcement

Violation of this Order may result in any of the actiqns specified in Section 210.75 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.75), including an action for
civil penalties under Section 337(f) of the Tariff Act of 1930 (19 U.S.C. § 1337()), as well as |
any other action that fhe Commission deems appropriate. In determining whet_her Respondent is
in violation of this Order, the Commission méy infer facts adverée to Respondent if it fails to
provide adequate or timely information.

X. Modification

The Commissién may amend this Order on its own motion or in accordance with the
procedure described in Section 210.76 of the Commission’s Rules of Practice and Procedure
(19 C.F.R. § 210.76).

XI. Bonding

The conduct prohibited by Section III of this Order may be continued during the sixty
day period in which this Order is under review by the United States Trade Representative, as
delegated by the President (70 Fed. Reg. 43,251 (Jul. 21, 2005)) subject to the Respondent’s
posting of a bond in the amount of five (5) percent of the entered value for each imported

beverage container. This bond provision does not apply to conduct that is otherwise permitted



by Section IV of this Order. Beverage containers imported on or after the date of issuance of this
Order are subject to the entry bond set forth in the exclusion order issued by the Commission,
and are not subject to this bond provision.

The bond is to be posted in accordance with the procedures established by the
Commission for the posting of bonds by complainants in connectioﬁ with the issuance of
temporary exclusion orders. See 19 C.F.R. § 210.68. The bond and any accompanying
décumentation are to be provided to and approved by the Commission prior to the
commencement of conduct that is otherwise prohibited by Section III of this Order. Upon the
Secretary’s acceptance of the bond, (a) the Secretary will serve an acceptance letter on all
parties, and (b) Respondent must serve a copy of the bond and accompanying documentation on
Complainants’ counsel.?

The bond is to be forfeited in the event that the United States Trade Representative
approves this Order (or does not disapprove it within the review period), unless (i) the U.S. Court
of Appeals for the Federal Circuit, in a final judgment, reverses any Commission final
determination and order as to Respondent on appeal, or (ii) Respondent exports or destroys the
~ products subject to this bond and provides certification to that effect that is satisfactory to the
Commission.

This bond is to be released in the event the United States Trade Representative
disapproves this Order and no subsequent order is issued by the Commission and approved (or
not disapproved) by the United States Trade Representative, upon service on Respondent of an
order issued by the Commission based upon application therefore made by Respondent to the

Commission.

2 See Footnote 1.



By order of the Commission.

lize>

Lisa R. Barton
Secretary to the Commission
Issued: March 11, 2020 ‘
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, DC

In the Matter of

CERTAIN BEVERAGE DISPENSING Investigation No. 337-TA-1130
SYSTEMS AND COMPONENTS
THEREOF

COMMISSION OPINION
On Commission review of the presiding administrative law judge’s (“ALJ”) final initial
determination (“ID”), the Commission has determined that there has been a violation of section
337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, with respect to claims 1, 3, 7, and
10 of asserted U.S. Patent No. 7,188,751 (“the *751 patent”). The Commission has determined
to issue a limited exclusion order and a cease and desist order. This Opinion sets forth the
Commission’s reasoning in support of its determination. All of the ALJ’s findings not

inconsistent with this opinion are hereby affirmed and adopted.

l. BACKGROUND

A. Procedural History

The Commission instituted this investigation on September 5, 2018, based on a complaint
filed by Heineken International B.V. and Heineken Supply Chain B.V., both of Amsterdam, The
Netherlands; and Heineken USA Inc. of White Plains, New York (collectively, “Heineken). 83
Fed. Reg. 45141, 45141-42 (Sept. 5, 2018). The complaint alleges a violation of 19 U.S.C. § 1337
in the importation into the United States, sale for importation, or sale in the United States after
importation of certain beverage dispensing systems and components thereof that allegedly infringe

claims 1-11 of U.S. Patent No. 7,188,751 (“the *751 patent”). Id. The notice of investigation
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names as respondents Anheuser-Busch InBev SA, and InBev Belgium NV, both of Leuven,
Belgium; and Anheuser-Busch, LLC of St. Louis, Missouri (collectively, “ABI”). Id. The Office
of Unfair Import Investigations was not named as a party to this investigation. Id.

On February 6, 2019, the ALJ granted Heineken’s motion to partially terminate the
investigation as to claims 2, 4-6, 8, 9, and 11 of the *751 patent. Order No. 6 (Feb. 6, 2019), not
reviewed, Notice (Mar. 7, 2019). Remaining within the investigation are claims 1, 3, 7, and 10 of
the 751 patent. On March 26, 2019, the ALJ issued Order No. 14, the Markman Order, construing
certain claim terms. The ALJ conducted the evidentiary hearing from April 16-18 and 23, 20109.

On September 5, 2019, the ALJ issued the final ID, finding claims 1, 3, 7, and 10 infringed
and not invalid, and thereby finding a violation of section 337. On September 19, 2019, the ALJ
issued a Recommended Determination on Remedy and Bond (“RD”). The RD recommends that if
the Commission finds a violation of section 337, the Commission should issue a limited exclusion
order, cease and desist orders, and impose a bond during the period of Presidential review in the
amount of five percent of the entered value of infringing articles. The Commission received no
post-RD submissions concerning the public interest.

On September 18, 2019, ABI filed a petition for Commission review of the ID.* That same
day, Heineken filed a contingent petition for review.? On September 26, 2019, the parties

responded to each other’s petitions.®

! Respondents’ Pet. for Comm’n Rev. of Initial Determination (Sept. 19, 2019) (“ABI
Pet.”).

2 Complainants’ Contingent Pet. for Rev. of the Initial Determination (Sept. 19, 2019)
(“Heineken Pet.”).

3 Complainants’ Opp’n to Respondents’ Pet. for Comm’n Rev. of the Final Initial
Determination (Sept. 26, 2019) (“Heineken Resp. Pet.”); Respondents’ Reply to Complainants’
Contingent Pet. for Comm’n Rev. of Initial Determination (Sept. 26, 2019) (“ABI Resp. Pet.”).
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On November 4, 2019, the Commission determined to review the ID in its entirety. Notice
at 2 (Nov. 4, 2019) (“Notice of Review”), published at 84 Fed. Reg. 60452 (Nov. 8, 2019). The
Commission solicited briefing on remedy, the public interest, and bonding, as well as on specific
issues concerning claim construction, infringement, invalidity, and the domestic industry
requirement. The Commission’s questions on the issues under review were as follows:

(1) If the Commission were to find that the “operating element” limitation
of claims 1 and 7 should be construed as a means-plus-function claim
limitation, and if the Commission were to adopt Heineken’s recited
function and corresponding structure as set forth on pages 12-13 of Claim
Chart No. 1 in Order No. 14:

Whether the accused products and domestic industry products
practice that limitation.
The parties are not to provide further briefing as to the propriety of such
a construction, or to advocate alternative claim constructions. The
existing record is adequate as to the parties’ positions on these issues.

(2) Whether, for purposes of contributory infringement under 35 U.S.C.
271(c), the accused NOVA couplers or the NOVA appliances are
especially made or especially adapted for use in an infringement of such
patent, and not a staple article or commodity of commerce suitable for
substantial noninfringing use.

(3) Whether claims 1 and 7 of the 751 patent are obvious in view of Figures
17-20 and the associated written description in Jeans (RX-658) (see ABI
Pet. for Comm’n Rev. at 50-54) when combined with Timmermans (RX-
838), van der Meer (RX-837) or Grill (RX-312).

(4) Whether Heineken demonstrated significant investment in plant and
equipment or significant employment of labor or capital, see 19 U.S.C.
1337(a)(3)(A), (B), in an appropriate context, in view of Federal Circuit
and Commission precedent concerning such context (including but not
limited to Certain Carburetors and Products Containing Such
Carburetors, Inv. No. 337-1123, Comm’n Op. (Oct. 28, 2019) (public
version)). For any context you argue is appropriate, please address the
evidence in the record that permits an analysis within that context.

Notice of Review at 2-3.
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On November 18, 2019, the parties filed opening briefs in response to the Notice of
Review.* On November 26, 2019, the parties filed replies to each other’s brief.®

B. Patent at Issue

The *751 patent issued on March 13, 2007 from a PCT patent application filed on May 31,
2001, claiming priority to a Dutch application filed on May 31, 2000. The Markman Order
discusses the background of the invention, the asserted claims and the file history. Order No. 14 at
3-11. In short, the patent is directed to a tabletop beer dispenser in which the entire beer line from
the mini-keg to the outlet end of the dispenser is disposable. *751 patent col. 2 lines 13-23. The
disposable line includes a shut-off valve that is ordinarily in the closed position. Id. col. 2 lines 43-
52. Because the line is closed, there is no spillage when a new mini-keg is attached to a new
dispenser line. 1d.

Claim 1 is representative, and is reprinted in its entirety below. Because the claim as issued
is a single undifferentiated paragraph, the Commission has added line breaks and indentation for
clarity, and italics for some of the claim language in dispute:

1. Drink dispenser assembly (1,25) comprising:
a dispenser device (2,37) provided with a dispensing head (18,29)
comprising an at least partially flexible dispensing line (17,28), and a
container (7,27) containing carbonated drink, connected during use to the
dispensing line (17,28) which has a coupling element at an outlet end for
connection to the dispensing head (18,29), characterised in that

the coupling element comprises a shut-off valve (19,32) made of
rigid material that is selectively openable and closable after placing

4 Complainants’ Resp. to the Commission’s Notice and Request for Written Submissions
(Nov. 18, 2019) (“Heineken Br.”); Respondents’ Initial Brief Regarding the Commission’s
Notice to Review the Initial Determination in Its Entirety (Nov. 18, 2019) (“ABI Br.”).

® Complainants’ Resp. to ABI’s Submission Regarding the Commission’s Notice and
Questions (Nov. 26, 2019) (“Heineken Reply Br.”); Respondents’ Responsive Brief Regarding
the Commission’s Notice to Review the Initial Determination in Its Entirety (Nov. 26, 2019)
(“ABI Reply Br.”).
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the outlet end of the dispensing line (17,28) into the dispensing head
(18,29),
the dispensing head (18,29) comprising a knob or handle and an
operating element (45,98) connected to said knob or handle by
means of which the shut-off valve (19,32) is detachably connectable
for opening and closing of the shut off valve by moving the knob or
handle,
wherein the shut-off valve is freely movable with the flexible
tube upon placement and removal of the valve into and from the
dispensing head and is fixed in position by being releasably
attached to the dispensing head, and
wherein the shut-off valve is fixedly attached to an outflow
end of the flexible tube and is removable from the dispensing
device upon replacement of the container.

’751 patent col. 11 lines 5-26.

The reference characters, while not limiting, MPEP § 608.01(m) (9th ed. Rev. Aug. 2017);
accord MPEP § 608.01(m) (7th ed. Rev. 1 Feb. 2000), generally correspond to what is shown in
Figure 1 and Figure 2, respectively, i.e., (Fig. 1 reference, Fig. 2 reference). Figure 2 is reprinted

below:

Fig 2

37,

’751 patent, Fig 2.
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Walking through the language of claim 1 itself, in this figure, drink dispenser assembly 25
comprises a dispenser device 37. *751 patent col. 11 lines 5-6. The dispenser device has:
dispensing head 29, a container with a carbonated beverage 27 (generally beer), and a flexible
dispensing line 28. 1d. col. 11 lines 6-7. Importantly, as shown in Figure 2 of the 751 patent, and
more clearly in Figure 5 of the *751 patent, the dispensing line runs all the way from the beverage
container through and out of the head. In that way, when the beer container is changed, the
dispensing line is also changed, so that the line does not need to be cleaned. Id. col. 2 lines 9-12,
63-67, col. 8 lines 22-25. The flexible dispensing line has a built-in shut off valve that rests in the
dispensing head. See, e.g., id. col. 2 lines 17-23, col. 5 lines 52-55, col. 11 lines 9-15, 20-23.

Claim 7 is similar to claim 1.% Claim 3, which depends from claim 1, adds the limitation
that the outlet from the dispensing line is downstream from the shut-off valve, i.e., that the shut-off
valve is not at the end, consistent with what is shown in Figure 2. Claim 10, which depends from
claim 7, includes the additional requirement that the shut-off valve is connected to the dispensing
line at a relatively rigid tube section (41) of the dispensing line, as shown in Figure 5. See 751

patent col. 4 lines 28-33, col. 7 lines 5-11.

® As originally drafted, claim 7 (application claim 84) covered a bottle with a tube and
shut-off valve, with an intended use for being inserted into a beer dispensing appliance. CX-33,
at HEIA-ITC-320. As originally drafted, claim 7 did not cover the appliance or the dispensing
head. As a result of a number of amendments in the prosecution history, claim 7 converged
toward claim 1 (application claim 53), which was always directed to an appliance with a
dispensing head that also includes the bottle, tube, and shut-off valve.

JXM-2, the file history as numbered for the Markman proceeding, was renumbered as
CX-33 for the trial, with two sets of Bates numbers on each page. The Markman numbering
(HEIA-ITC) is used herein.
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1. ANALYSIS

Subject to the analysis below, the Commission affirms and adopts all of the ID’s findings,
including the 1D’s findings that ABI waived a number of arguments over the course of this
investigation.

A. Claim Construction

Order No. 14 construed six claim terms, see Order No. 14 Claim Chart No. 1, two of
which are called into question by ABI’s petition: “shut-off valve,” and “operating element . . .
by means of which the shut-off valve (19, 32) is detachably connectable for opening and closing
of the shut-off valve.” See *751 patent col. 11 lines 12, 16-19 (claim 1); id. col. 12 lines 17, 21-
24 (claim 7). The Commission has determined to affirm the ID’s claim constructions, including
the constructions of “shut-off valve” and “operating element . . . by means of which the shut-off
valve (19, 32) is detachably connectable for opening and closing of the shut-off valve.”

1. “Shut-off valve”

ABI proposed that the term “shut-off valve” be construed as a “valve comprising an outer
and an inner sleeve, said valve opened and closed by linear movement.” Order No. 14, Claim Chart
No. 1, at 1. ABI based this narrow limitation upon the examiner’s restriction requirement as to
Species C, as shown in Figures 11-13. Order No. 14, Claim Chart No. 1, at 5-12. The ALJ agreed
instead with Heineken that “shut-off valve” in claims 1 and 7 should be afforded its plain and
ordinary meaning, which is a valve to open and close flow. Order No. 14, Claim Chart No. 1, at 1-
12. In particular, the ALJ found that the restriction requirement was insufficiently clear to
constitute prosecution disavowal. Id. at 5-12.

As to the “shut-off valve,” in addition to the reasoning provided in Order No. 14 and the 1D,
the Commission finds as follows. The ALJ properly found that Plantronics, Inc. v. Aliph, Inc., 724

F.3d 1343, 1350 (Fed. Cir. 2013) is controlling. As here, in that case, the examiner found multiple
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“distinct inventions in the figures of the” patent application “without providing any reasons why in
its view the application presented differing inventions.” 1d. at 1351. Likewise, in that case:
Neither the PTO nor [the applicant] made any particular remarks regarding
the differences (e.g., in structure) of what the PTO found to be different
inventions, and while [the applicant] elected without traverse the invention
of Figures 1A and 1B, [the applicant] did disagree with the PTO’s
comments on claim 11 when it responded that claim 11 is a generic claim
that read on all the embodiments illustrated in the application. This
exchange with the PTO thus does not amount to anything clear or
unambiguous to disclaim claim scope otherwise encompassed by the
broadly drafted claims.
Id. (emphasis added). ABI’s arguments fall far short of the clear disavowal required by Federal
Circuit precedent.

In the present case, the examiner characterized A-C as “species” and D-H as “subspecies.”
CX-033 at HEIA-ITC-0308. The examiner failed to explain the difference between a species and a
subspecies, or to explain from which species (A-C), if any, each subspecies (D-H) depends.
Likewise, the examiner never explained the several species, other than to apportion each figure in
the patent to one, and only one, species, id., and to apportion each claim to one, and only one,
species. Id. at .0309. The examiner found most of the patent claims—including application claims
53, 64, 84 and 92, which issued as the claims asserted in this investigation—to correspond to
species B, which, in turn, the examiner associated with Figure 2. Id. This restriction requirement is
unusual, given that the asserted patent claims include reference characters with parallel citations to
Figures 1 and 2.7

In the proceedings that followed, the applicant explained for application claim 53 (claim 1):

“Assembly with a shut-off valve which can be closed when placed into and removed from the

’ Although such reference characters are not limiting, MPEP § 608.01(m) (9th ed. Rev.
Aug. 2017); accord MPEP 8 608.01(m) (7th ed. Rev. 1 Feb. 2000), they provide guidance as to
specification support corresponding to Figures 1 and 2.
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dispensing head. This is the generic principle by which no beer is spilled when exchanging the
dispensing line (17, 28). It reads on Figures 1-5, 9 and 10, and 11-13 and hence on Species A, B, C
and H and is to this extent a generic claim.” CX-033, at HEIA-ITC-0334. For application claim 64
(claim 3), the applicant explained: “Claims an outflow tube (41) at the end of the valve, shown in
Figures 1-3 and 5-13, hence relevant to Species A, B, C, D, E, F, Gand H.” Id. at .0335. The
applicant stated that application “[c]laims 84-95 relate to the beer container.” Id. at .0337. For
application claim 84 (claim 7), the applicant stated: “Corresponds to claim 53, relevant to Species
A, B, C,and H.” Id. For application claim 92 (claim 10), the applicant stated: “Corresponds to
claim 64, relevant to Species A, B, C, D, E, F, Gand H.” Id. at .0338.

The Commission finds that ABI’s attempt to distinguish Plantronics is unavailing. ABI Pet.
19, 23-24. Heineken’s statements in the prosecution history fail to provide clear disavowal. ABI
also argues that the limitations added as part of the prosecution history toward the end of claims 1
and 7 are directed to the embodiment shown in Figures 11-13. ABI Pet. 25-26. ABI’s arguments
are not adequately supported by the *751 patent. Figures 6a and 6b and Figures 7a and 7b also
show the shut-off valve for the embodiments shown in Figures 1 and 2, and ABI fails to
demonstrate why the added limitations should be construed to read only upon the embodiment of
Figures 11-13. In any event, the added limitations of claims 1 and 7—including the wherein
clauses at the end of each claim—do not clearly and unmistakably direct a person of ordinary skill
in the art to Figures 11-13.

ABI also relies upon a related divisional application that issued as U.S. Patent No.
7,032,781. The claims there merely include a limitation for a hollow column on top of which the

dispensing head is located, i.e., the tap must be elevated on top of the unit, and not on the front of
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the unit (as in Figures 1 and 11). The Commission fails to find clear disavowal based upon the
divisional claims.

ABI’s final claim-construction related argument is that the ALJ improperly recast the “shut-
off valve” limitation to exclude pinch valves in the prior art from being invalidating. ABI Pet. 30-
32; 43-48. In particular, ABI contends that the ALJ went from a plain meaning approach in which
any shut-off valve will suffice for claim construction, to a narrower approach in connection with
invalidity and the prior art. ABI’s characterization is incorrect. The claim language here does not
merely require a shut-off valve, but requires that, inter alia, the shut-off valve is “freely movable
with the flexible tube upon placement and removal of the valve into and from the dispensing head,”
and that “the shut-off valve is fixedly attached to an outflow end of the flexible tube and is
removable from the dispensing device upon replacement of the container.” The prosecution history
explains that the valve is a discrete part attached to the hose, and that an open hose that can be
pinched after insertion into a dispenser is not within the scope of the claims or the invention. CX-
033C, at HEIA-ITC-364 to -367; see also id. at -393 to -396. In some of the prior art of record
here, the supposed “shut-off valve” is nothing more than a section of the flexible tube, which is
pinched closed by the dispensing head. See ID at 102-117. In contrast, the claim language itself is
clear that the valve must be integrated into the tube, and we agree with the ALJ that an open tube is
not a shut-off valve and is not “made of rigid material” as required by the asserted claims. 1D at

111; see *751 patent col. 11 lines 12-13 (claim 1), col. 12 lines 17-18 (claim 7).

2. “Operating element . . . by means of which the shut-off valve (19, 32)
is detachably connectable for opening and closing of the shut-off
valve”

Order No. 14 also addresses the language in claims 1 and 7, “operating element . . . by
means of which the shut-off valve (19, 32) is detachably connectable for opening and closing of

the shut off valve by moving the knob or handle.” The ALJ agreed with Heineken that this

10
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language would not be treated as means-plus-function, and would be afforded its plain and
ordinary meaning. Order No. 14, Claim Chart No. 1 at 12-14. ABI, in contrast, argued that
claim language recited function, and added a functional limitation that the “shutoff valve opens
and closes via linear movement.” Order No. 14, Claim Chart No. 1, at 13. The Commission has
determined to affirm the ID’s findings, which fully address the parties’ claim construction and
associated arguments. Accordingly, the Commission does not make any findings supplemental
to, or alternative to, the findings in the Markman Order and the ID.

B. Infringement and the Scope of Section 337

1. Infringement

The Commission affirms, as modified below, the ID’s findings of direct infringement by
ABI and the ID’s findings of direct infringement by ABI’s customers (which is a predicate to
Heineken’s claim of indirect infringement by ABI). In addition, the Commission affirms the
ID’s inducement findings, and reverses the ID’s findings of no contributory infringement by
ABI.

a) Direct Infringement

Direct infringement by ABI has been demonstrated in this case in view of the preponderance

of evidence showing ABI’s use of the patented invention in the United States as proscribed by 35

U.S.C. § 271(a), and the Commission adopts and affirms those findings. See ID at 70-71.

Specifically, ABI combined in the United States the imported components that comprise the NOVA

system, i.e., the NOVA appliance, the NOVA keg, and the NOVA coupler, and when assembled the

NOVA system satisfied all the limitations of the asserted claims. The evidence also shows that ABI

employees in the United States use the complete NOVA system within the scope of their

employment. See id.

11
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As discussed below in connection with the scope of section 337, ABI makes certain
arguments contending that there can be no violation of section 337 as to ABI’s importations and
sale of the components of the NOVA system, as these have not been imported or sold as an
assembled combination. ABI Pet. 33-37. It is unnecessary for the Commission to decide the
question of whether ABI’s importation and/or sale of the individual components of the NOVA
system, uncombined with the other NOV A components, constitutes direct infringement under
section 271(a). It is enough, as discussed above, that a violation of section 337 has been shown in
this investigation as a result of ABI’s direct infringement based on use of the complete NOVA
system, ABI’s inducement of its customers’ direct infringement, and, as discussed below, ABI’s
contribution to its customers’ direct infringement.

As to direct infringement by ABI’s customers (which is a predicate to Heineken’s claim of
indirect infringement by ABI), the Commission affirms the ID’s finding of use of the infringing
products by customers in the United States. See ID at 76-82. The Commission supplements the
ID’s analysis with the following discussion. Although direct infringement must be shown as a
predicate for indirect infringement, specific direct examples of direct infringement are not always
required. For example, the sale of disassembled products can suffice to demonstrate direct
infringement by customers where there is no indication that the products can be combined into a
non-infringing configuration. Golden Blount, Inc. v. Robert H. Peterson Co., 438 F.3d 1354, 1362
(Fed. Cir. 2006). Similarly, it is well-established that circumstantial evidence can be used to
demonstrate direct infringement. Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1318 (Fed.
Cir. 2009) (citing Moleculon Research Corp. v. CBS, Inc., 793 F.2 1261 (Fed. Cir. 1986)).

Although ABI relies upon ACCO Brands, Inc. v. ABA Locks Mfr. Co., 501 F.3d 1307, 1313

(Fed. Cir. 2007), as to circumstantial evidence, ABI Pet. 39, ABI’s reading of ACCO cannot stand

12
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in view of Lucent. In particular, Lucent clarified that in ACCO, the accused products could be used
in a non-infringing way. Lucent, 580 F.3d at 1318-19. Here, the Commission finds, for the reasons
set forth in the ID, that Heineken has demonstrated specific examples of direct infringement (use of
the complete NOVA system) by ABI’s employees and by ABI’s customers. ID at 70-72. The
Commission further finds that, even if Heineken had not demonstrated specific acts of direct
infringement by customers, the Commission finds that Heineken demonstrated circumstantial
evidence of customer direct infringement, by a preponderance of the evidence, based upon ABI’s
undisputed sales and distribution, instructions to infringe, and lack of any non-infringing
combinations of the accused NOVA system components.

b) Contributory Infringement

The Commission solicited further briefing on contributory infringement, and on review, the
Commission reverses the ID’s findings of no contributory infringement by ABI. 1D at 82-85.

The Commission finds that there is no substantial noninfringing use for the NOVA
appliance. Claims 1 and 7 of the *751 patent contain limitations for a container containing a
“carbonated drink,” *751 patent col. 11 line 8 (claim 1), col. 12 line 12 (claim 7). ABI argues that
the NOVA keg can be filled with non-carbonated products and that the use of the NOVA system to
dispense non-carbonated beverages could not infringe the asserted claims. ABI Br. 24. ABI asserts
that the NOVA appliance was [[REDACTED]] during its development. Id. at 24.

Under prevailing law, “non-infringing uses are substantial when they are not unusual, far-
fetched, illusory, impractical, occasional, aberrant, or experimental.” Vita—Mix Corp. v. Basic
Holding, Inc., 581 F.3d 1317, 1327 (Fed.Cir.2009). In the present case, although ABI may have
“explored putting [[REDACTED]] in BIB [bottle-in-bottle] kegs,” ABI Br. 24 (quoting Tr. at
783:21-784:4), there is no evidence that ABI ever actually did so. Heineken bears the burden of

proving infringement, but once it asserted that the accused NOVA components have no substantial
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noninfringing uses because these components are designed to be used together as part of an
infringing system, see Heineken Post-Hearing Br. 18, the burden of production shifted to ABI to
introduce “some evidence that end-users actually assembled the [accused products] in a non-
infringing way.” Golden Blount, 438 F.3d at 1363-64. ABI’s argument here is far-fetched and
illusory. See Heineken Br. 14-15. ABI offers no evidence to show that any ABI customer has ever
used the NOVA appliance in such a non-infringing manner. Indeed, the ID recognizes at page 83
note 35 “the abstract and hypothetical nature” of the testimony ABI offered to support its argument
that ABI had planned to [[REDACTED]] for its BiB kegs.

The NOVA coupler also has no substantial noninfringing uses. The coupler consists of a
flexible tube with a yellow hard-plastic butterfly attachment at one end (that clamps onto the
NOVA keg) and a hard plastic valve and dispenser at the other end. See, e.g., CX-645C at .0016.
ABI argues that it has a noninfringing system that uses the same valve. ABI Br. 25. But the
accused coupler is not just the valve, but the tube and the keg-attachment. The record contains no
evidence as to a use of the coupler as a whole by anyone other than a NOVA system user.
Moreover, even if there were some hypothetical use (based upon ABI’s expert’s computer model
whether it was technically possible to use the NOVA valve with an unaccused ABI Eiffel Tower
Product, see ABI Reply Br. 16), that use is experimental and non-cognizable. As with the NOVA
appliance, the record demonstrates a lack of a substantial noninfringing use of a NOVA coupler.

Because ABI sold or imported into the United States a component of a patented combination
constituting a material part of the invention (indeed, two components), knowing the same to be
especially made or especially adapted for use in an infringement of the asserted patent, and not a
staple article or commodity of commerce suitable for substantial noninfringing use, ABI is liable as

a contributory infringer. 35 U.S.C. § 271(c).

14



PUBLIC VERSION

2. The Scope of Section 337

ABI’s petition argues that ABI’s components, which are imported separately into the United
States—i.e., the NOVA, the keg, and the coupler—are not “articles that—infringe” given that they
are not combined into an entire infringing apparatus until they are in the United States.® ABI
argues about the meaning of “articles that—infringe” under section 337 especially in view of
Suprema, Inc. v. International Trade Commission, 796 F.3d 1338 (Fed. Cir. 2015) (en banc). ABI
Pet. 33-37. ABI thus calls into question the scope of Commission authority under section 337 as to
components imported separately, which are later combined into the complete NOVA system in the
United States and used by ABI employees and customers to dispense beer.®

The Commission finds that to the extent that ABI’s arguments deal with a time-of-
importation requirement for section 337, the United States Court of Appeals for the Federal Circuit
in Suprema, Inc. v. International Trade Commission, 796 F.3d 1338 (Fed. Cir. 2015) (en banc),
repudiated a time-of-importation requirement. See also Comcast Corp. v. Int’l Trade Comm’n, ---
F.3d ----, 2020 WL 989165, at *5 (Fed. Cir. Mar. 2, 2020) (“The Commission correctly held that

Section 337 applies to articles that infringe after importation.”). Accordingly, ABI’s attempt to

8 But see ID at 64-66 (noting ABI’s conflicting position in Certain Blow-Molded Bag-in-
Container Devices, Associated Components, and End Products Containing or Using Same, Inv.
No. 337-TA-1115).

% ABI also argues that, under Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518
(1972), there is no liability for direct infringement where the imported product is imported as
separate components. But Deepsouth involved whether the export of components that could be
assembled to make an infringing device in less than one hour constituted an infringing act of
“making” within the United States. Id. at 524. It has nothing to do with “articles that—infringe” in
Section 337(a)(1)(B)(i), a term that the Federal Circuit concluded in Suprema lacks an understood
meaning under 35 U.S.C. § 271 and can encompass articles that will be used to directly infringe
after importation. Suprema, 796 F.3d at 1348-49.
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preclude a violation determination based on the argument that infringement does not occur at the
time of importation has been rejected by controlling Federal Circuit precedent.

The Commission finds a violation of section 337 based on ABI’s direct infringement, ABI’s
inducement of its customer’s direct infringement, and ABI’s contributory infringement of its
customers’ direct infringement. First, as to a violation based on ABI’s direct infringement, as
explained above, ABI has itself used the NOVA system in the United States, in violation of 35
U.S.C. § 271(a), when its employees dispensed beer from a NOVA system assembled from the
imported components. The imported NOVA components when combined together satisfy all the
limitations of the asserted apparatus claims. We therefore find under the facts of this investigation
that the imported components of the infringing NOVA systems constitute “articles that—infringe”
based on ABI’s post-importation direct infringement.

Second, ABI is also in violation of section 337 based on its indirect infringement. ABI has
induced its customers’ direct infringement by supplying those customers with the NOVA
components (the appliance, the coupler, and the keg), and instructing them to assemble and use the
complete NOVA system, in violation of 35 U.S.C. § 271(b), and ABI has contributed to its
customers’ direct infringement by supplying the NOVA couplers and appliances in violation of 35
U.S.C. § 271(c). These acts under 35 U.S.C. § 271(b)-(c) are within the scope of Commission

authority. See Suprema, 796 F.3d at 1348-53; Comcast, 2020 WL 989165, at *4-5.

C. Invalidity

The prior art comprises certain “primary” references, each of which meets most claim
limitations, along with certain “secondary” references that are alleged to provide the remaining

limitations (particularly, the claimed “shut-off valve”). The primary references are Timmermans
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(RX-838), van der Meer (RX-837) and Grill (RX-312),%° and the secondary references are Jeans
(RX-658) and deCler (RX-814).1* ABI’s obviousness defense is based on the combination of one
primary reference with one secondary reference. The Commission affirms all of the ID’s findings,
including the ID’s findings as to waiver of arguments by the parties. The Commission solicited
further briefing as to obviousness in view of Jeans, combined with one or more primary references.
On review, the Commission has determined to affirm and adopt the ID’s findings.

D. Domestic Industry

The domestic industry requirement for a violation of section 337(a)(1)(B) is set forth by
statute:

(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply only if an industry
in the United States, relating to the articles protected by the patent, copyright,
trademark, mask work, or design concerned, exists or is in the process of being
established.

(3) For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark, mask work, or design concerned—

(A) significant investment in plant and equipment;
(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,
research and development, or licensing.

19 U.S.C. § 1337(a)(2)-(3). These statutory requirements consist of investments in particular
assets or activities and a showing that these investments and activities relate to the articles

protected by the intellectual property rights. InterDigital Comm’cns, LLC v. ITC, 707 F.3d 1295,

10 Timmermans (PCT Patent Application No. WO 99/11563) and van der Meer (PCT
Patent Application No. WO/99/11561) are related patent applications, both published on March
11, 1999. Grill is a United States Patent, No. 5,979,713, which issued on November 9, 1999.

11 Jeans is a European Patent Application, No. 87304166.9, published on November 19,
1987. deCler is a United States Patent, No. 5,639,064, which issued on June 17, 1997.
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1298 (Fed. Cir. 2013); see Certain Stringed Musical Instruments and Components Thereof
(“Certain Stringed Musical Instruments™), Inv. No. 337-TA-586, USITC Pub. No. 4120 (Dec.
2009), Comm’n Op. at 13 (May 16, 2008). The ID conducted a detailed analysis of the record
and parties’ arguments and found that Heineken had demonstrated the existence of a domestic
industry in this investigation based upon “significant investment in plant and equipment” or
“significant employment of labor or capital” by its domestic licensee, Hopsy. ID at 167-205.
The Commission has clarified in the past that its decisions as to the existence of a
domestic industry are not based on the amount of an investment divorced from the circumstances
of a particular case. Rather, the Commission evaluates the significance or substantiality of
domestic industry expenditures “based on a proper contextual analysis in the relevant timeframe
such as in the context of” the complainant’s or its licensee’s “operations, the marketplace, or the
industry in question.” Certain Solid State Storage Drives, Stacked Electronics Components, and
Products Containing Same, Inv. No. 337-TA-1097, Comm’n Op., 2018 WL 4300500, at *18
(June 29, 2018) (“Solid State Storage Drives”). The Commission has also explained that this
contextual analysis can reflect “a number of factors and approaches.” Certain Magnetic Data
Storage Tapes and Cartridges Containing the Same, Inv. No. 337-TA-1012, Comm’n Op., 2018
WL 8648372, at *75 (Apr. 2, 2018). The Commission recently addressed this issue in Certain
Carburetors and Products Containing Such Carburetors, Inv. No. 337-1123, Comm’n Op. 20-21
(Oct. 28, 2019) (public version) (“Carburetors™). In investigations involving an asserted
domestic industry that also used imported components, the Commission has relied on value-
added calculations as one approach in assessing whether the economic prong was satisfied. See

id. at 18-19; see also, e.g., Solid State Storage Drives, 2018 WL 4300500, at *19; Certain Male
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Prophylactic Devices, Inv. No. 337-TA-546, Comm’n Op., 2007 WL 9772268, at *25 (Aug. 1,
2007).

ABI has argued in this investigation that the ID impermissibly looks at significance in the
context of Hopsy, as opposed to in some broader industry. ABI Pet. 63-71, 81-83. ABI
alternatively contends that the appropriate context should consider the overall investments in the
SUBs and Torps (made by Heineken overseas), should be considered more generally as part of
Heineken’s business ([[ REDACTED 11), should be
considered in the context of the home-brew industry (in which ABI has invested substantially
more than Hopsy), or in the context of the craft beer industry (which would be vastly larger than
Hopsy, and regarding which Heineken failed to present evidence). Id. at 63-71, 81-83. The
Commission solicited further briefing regarding the appropriate contextual analysis. Notice of
Review at 3.

Heineken explains that Hopsy is a “small and growing business” and that the domestic
industry is significant in the context of Hopsy’s business (as opposed to Heineken’s). Heineken Br.
36-39. To that end, Heineken explains that “the ALJ was correct to reject ABI’s invitation that
Hopsy’s investments be considered in the context of Heineken and ABl—which are part of the “big
beer’ industry Hopsy seeks to disrupt—and rather to analyze them in the context of ‘the home draft
market, [which] remains relatively small and emerging.” Heineken Br. 41-42 (quoting ID at 205)
(modification in original). Heineken also contends that the record evidence regarding domestic
value added by Hopsy provided appropriate context for finding the economic prong to be met. 1d.
at 39-41. ABI counters that the “decision by Heineken and its expert Carla Mulhern to artificially

focus solely on Hopsy is not a domestic industry analysis but a tautology with a foregone
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conclusion—investments by a company relating to the only product it sells will be significant to
that company.” ABI Br. 35.

As an initial matter, the Commission adopts the ID’s reasoning and conclusions on a
number of issues, specifically that: (1) Hopsy is not a “mere importer”; ID at 176-182, (2) Hopsy’s
financial information is mostly reliable, but that the “one-time adjustment” figure is not adequately
supported, 1D at 189-192; (3) Hopsy’s allocation methodology is reasonable, ID at 192-197, and
Hopsy’s investments related to rent and other indirect costs are appropriately included under section
337(a)(3)(A), ID at 198; and (4) Hopsy is not Heneken’s “alter ego,” ID at 203-204. The
Commission adopts the ID’s finding that Hopsy’s investments in plant and equipment were
$[[REDACTED]] exclusive of sales and marketing. 1D at 198. The Commission further adopts
the ID’s finding that Hopsy’s employment of labor and capital totaled approximately
$[[REDACTED]] exclusive of sales and marketing. ID at 199. What remains is to determine
whether these amounts are significant in an appropriate context. The Commission notes that,
contrary to ABI’s arguments, the fact that Hopsy is a small entity compared to Heineken or ABI
does not, in the context of the industry in which it operates (the home-draft beer industry), prevent
it from qualifying as a domestic industry under section 337.

The facts presented here show a domestic producer that imports under license components
of a system (including the appliance) and then adds value in the United States through both services
and additional inputs, in particular the beer that is almost entirely domestically sourced (see ID at
178).*? In such a situation, a domestic value-added analysis is an appropriate context. As the

Commission recently noted in Carburetors, the Commission has “sought to place the value of

12 \We note that it is appropriate to consider the value of the domestically sourced beer at
least because a “carbonated drink” is an element of all the asserted claims.
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domestic investments in the context of the relevant marketplace, such as by comparing a
complainant’s domestic expenditures to its foreign expenditures or considering the value added to
the product from a complainant’s activities in the United States.” Carburetors at 18; see also, e.g.,
Solid State Storage Drives, 2018 WL 4300500 at *6 n.6 & *21.

The ID credited evidence showing that the value added by Hopsy was (1) about 20 percent
for a typical initial shipment of one SUB and two Torps, (2) 85 percent for a four-TORP refill, and
(3) about 68 percent for an average first-year annual subscription. 1D at 180. The ID also noted
that the domestic value-added grows over time due to the higher value added for the Torp container
compared to the SUB appliance. 1d._The Commission adopts the ID’s findings with respect to
domestic value added. The ID further finds, based on this range of value added, that Hopsy’s
investments in plant and equipment and its employment of labor and capital are significant within
the meaning of the statute. Based on the analysis above, the Commission finds that Heineken has
demonstrated the existence of a domestic industry under subparagraphs 1337(a)(3)(A) and
(@)(3)(B).

E. The Admissibility of Dr. Slocum’s Testimony

Heineken argued in its petition for Commission review of the ID that if the Commission
reviews the ID that the Commission review the ALJ’s failure to exclude the testimony of ABI’s
expert Dr. Alexander Slocum, a tenured professor of precision machine design at MIT. Heineken
Pet. 4-8. In the Markman order, the ALJ adopted Heinkein’s proposed level of ordinary skill in the
art for the *751 patent, as “at least four (4) years of research and/or industry work experience in the
field of carbonated beverage dispensing systems, particularly with beer.” 1D at 20. ABI’s proposed
level was “(1) at least a Master’s degree in mechanical engineer[ing] or product design, and/or (2)

four years of relevant experience designing fluid dispensing devices.” 1d. at 21.
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By the time of the hearing, it became clear that although Dr. Slocum has extensive
experience in machine design (including certain beverage dispenser design), he did not have at least
four years of “research” or “industry work experience” in “the field of carbonated beverage
dispensing systems, particularly with beer,” as required by Heineken’s level of skill in the art,
which the ALJ adopted. Heineken sought to strike Dr. Slocum’s testimony, and the ALJ denied
that motion at pages 20-24 of the ID. Heineken contends that the denial was error and that the ALJ
improperly re-defined the level of skill in the art. Heineken Pet. 5-7.

Heineken recognizes that the test for ordinary skill is “based on a theoretical person and not
based on a particular individual.” Heineken Pet. 6. Heineken argues that this distinction is fatal to
the ALJ’s admission of Dr. Slocum’s testimony. 1d. The parties dispute whether the ID actually
changes the level of skill in the art to excuse Dr. Slocum’s specific experience in the carbonated
beverage field.

Whether to exclude a witness’s testimony is an act of judicial discretion, and, in the federal
courts, would be reviewed for abuse of that discretion. See, e.g., Suffolk Techs., LLC v. AOL Inc.,
752 F.3d 1358, 1366 (Fed. Cir. 2014). The Commission finds that the ALJ did not abuse her
discretion in determining not to strike Dr. Slocum’s testimony. The Commission nonetheless
recognizes the attenuated connection between Dr. Slocum’s background and the level of skill set by
the ALJ here in the Markman order, see Tr. 873:11-879:4 (public). The Commission finds that the
deficiencies alleged by Heineken go to weight as opposed to the admissibility of Dr. Slocum’s
testimony. See, e.g., ActiveVideo Networks, Inc. v. Verizon Commc’ns, Inc., 694 F.3d 1312, 1333
(Fed. Cir. 2012); i4i Ltd. P’ship v. Microsoft Corp., 598 F.3d 831, 852 (Fed. Cir. 2010); Liquid
Dynamics Corp. v. Vaughan Co., 449 F.3d 1209, 1221 (Fed. Cir. 2006). Having examined the

record of the investigation, including the findings of fact made in the ID, the Commission finds that
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the ALJ’s and the Commission’s findings—in particular that the patent claims are infringed and not
invalid—are unaffected by Heineken’s arguments.
I1l.  REMEDY, THE PUBLIC INTEREST, AND BONDING

The Commission finds a violation of section 337 based upon the infringement of claims
1, 3,7, and 10 of the *751 patent. Heineken seeks a limited exclusion order as to the subject
products and a cease and desist order as to respondent Anheuser-Busch LLC. The ALJ issued a
recommended determination (“RD”) on remedy and bonding on September 19, 2019, separate
from the ID. The RD recommends the issuance of a limited exclusion order, a cease and desist
order against Anheuser-Busch LLC, and a bond in the amount of five percent of the entered
value during the period of Presidential review.

A. Remedy and the Public Interest

1. Limited Exclusion Order

Upon finding a violation of section 337, the statute provides that the Commission “shall
direct that the articles concerned, imported by any person violating the provision of this section,
be excluded from entry into the United States, unless, after considering the effect of such
exclusion upon the public health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in the United States, and United
States consumers, it finds that such articles should not be excluded from entry.” 19 U.S.C. 8§
1337(d)(1); see Spansion, Inc. v. ITC, 629 F.3d 1331, 1359-60 (Fed. Cir. 2010). Moreover, the
Commission has “broad discretion in selecting the form, scope, and extent of the remedy.”
Viscofan, S.A. v. U.S. Int’l Trade Comm’n, 787 F.2d 544, 548 (Fed. Cir. 1986).

ABI asserted here that “any LEO should apply to ABI alone and not to unnamed third

parties, such as [[ REDACTED 11, the manufacturers of the NOVA coupler
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and the NOVA appliance, respectively. RD at 6 (footnote omitted). The RD finds that although
“the LEO should not name such non-parties consistent with settled law . . . the NOVA coupler
[[REDACTED]] produces and imports, and the NOVA appliance [[REDACTED]] manufactures
and ships, are done so on behalf of ABI.” RD at 6. The Commission affirms the RD’s findings that
the importation of NOVA couplers by [[REDACTEDY]] is on behalf of ABI and that the
importation of NOVA appliances by [[REDACTED]] is also on behalf of ABI. Id. at 6-7. The
Commission agrees with the RD’s analysis that a limited exclusion order is appropriate, that it
extends to persons acting on behalf of ABI, and that persons acting on ABI’s behalf do not need to
be named expressly in the exclusion order.*® Certain Digital Video Receivers, Comm’n Op. at 36-
37, aff’d sub nom. Comcast, --- F.3d ----, 2020 WL 989165, at *6. Accordingly, infringing
components of the NOVA system that are imported by or on behalf of ABI, but are manufactured
by other parties, such as [[REDACTED]] and [[REDACTED]] are prohibited from entry.
Heineken here proposed, and the RD recommends, the inclusion of a certification provision
for “the NOVA kegs only, to allow the importation of NOVA kegs to be used with a product other
than the NOVA System.” RD at 8. Heineken, however, did not include such a provision in its
proposed limited exclusion order. The Commission finds that such a provision is warranted

especially in view of the fact that the NOVA kegs (unlike the other components) have substantial

13 The Commission has previously found that “importer” is not limited merely to
importers of record and those who physically carry articles into the United States. See, e.g.,
Certain Digital Video Receivers and Hardware and Software Components Thereof, Inv. No.
337-TA-1001, Initial Determination at 10-13 (June 26, 2017) (public version), aff’d, Comm’n
Op. at 10 (Dec. 6, 2017) (public version) (“Digital Video Receivers”), aff’d sub nom Comcast
Corp. v. ITC, --- F.3d ----, 2020 WL 989165, at *5-*6 (Fed. Cir. Mar. 2, 2020). ABI stipulated
here that the Commission has in rem jurisdiction and that the importation requirement is
satisfied. 1D at 8. The Commission finds that this stipulation precludes ABI from challenging
the importations at issue in this investigation. Nonetheless, the text of this Opinion addresses
and refutes ABI’s arguments on the merits, as though ABI had not so stipulated..

(continued on next page)
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noninfringing uses. See generally Heineken Post-Hearing Br. 71; ID at 82-83. The Commission
finds that its standard certification provision is adequate, see, e.g., Certain Network Devices,
Related Software and Components Thereof (1), Inv. No. 337-TA-944, Comm’n Op. 53 n.19 (July
26, 2016), and that ABI can certify that the imported NOVA kegs will be used only with ABI’s
PureDraught system. To the extent that any other noninfringing uses of the NOVA kegs develop,
ABI can seek a determination as to the importation of the NOVA kegs for those other purposes.**
See 19 U.S.C. § 1337(k) (modification proceeding); 19 C.F.R. § 210.76 (same); id. § 210.79
(advisory opinions).

ABI also argues that “the exclusion of just one component, such as the coupler, is sufficient
to prevent the creation and use of the Accused Product.” ABI Br. 45; ABI Reply Br. 40. To the
extent that, by its request, ABI seeks to import its accused kegs for noninfringing purposes, the
limited exclusion order permits it, subject to ABI’s certification that the kegs will not be used by
ABI or its customers as part of a NOVA system. The Commission finds that relief should not be
narrowly limited to the couplers, which are only one part of ABI’s infringing NOVA system.

ABI makes one additional argument that warrants a response. ABI asserts that “it would
manifestly exceed the statutory authority granted by Congress in Section 337 for past acts of
infringement to be the predicate for a prospective ITC remedy.” ABI Br. 43. ABI bases this

argument in part on the I1D’s findings of no contributory infringement (which we have reversed) and

14 The standard certification provision, as here, authorizes Customs to have an importer
certify that “the products being imported are not excluded from entry under” the terms of the
exclusion order. The standard certification provision in exclusion orders “does not allow an
importer simply to certify that it is not violating the exclusion order.” Certain Network Devices,
Related Software and Components Thereof (I1), Inv. No. 337-TA-945, Comm’n Op. at 123 n.73
(June 1, 2017) (public version). Rather, the Commission directs that CBP only accept “a
certification that the goods have been previously determined by CBP or the Commission not to
violate the exclusion order.” Id.
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based on alleged inadequacies in the 1D’s findings concerning inducement of infringement. Id. at
44. We reject ABI’s argument. We have found direct and indirect infringement by ABI under 35
U.S.C. § 271(a), (b), and (c). “Section 337 declares certain activities related to importation to be
unlawful trade acts and directs the Commission generally to grant prospective relief if it has found
an unlawful trade act to have occurred.” Suprema, Inc. v. Int’l Trade Comm’n, 796 F.3d 1338,
1345 (Fed. Cir. 2015) (en banc). That is all that has happened in this investigation: the unlawful
trade acts have occurred, and the Commission has granted prospective relief.
2. Cease and Desist Orders

Under section 337(f)(1), the Commission has the discretion to issue a cease and desist
order in “addition to, or in lieu of” an exclusion order. 19 U.S.C. § 1337(f)(1). Cease and desist
orders are generally issued when, with respect to the imported infringing products, respondents
maintain commercially significant inventories in the United States or have significant domestic
operations that could undercut the remedy provided by an exclusion order. See, e.g., Certain
Table Saws Incorporating Active Injury Mitigation Technology and Components Thereof, Inv.
No. 337-TA-965, Comm’n Op. at 4-6 (Feb. 1, 2017) (public version) (“Table Saws”); Certain
Protective Cases and Components Thereof, Inv. No. 337-TA-780, Comm’n Op. at 28 (Nov. 19,
2012) (citing Certain Laser Bar Code Scanners and Scan Engines, Components Thereof and

Products Containing Same, Inv. No. 337-TA-551,Comm’n Op. at 22 (June 14, 2007)).%°

15 The Commissioners have adopted different approaches to analyzing when it is
appropriate to issue cease and desist orders. In particular, Commissioner Schmidtlein has
explained that she does not believe that a commercially significant inventory is a prerequisite for
obtaining a cease and desist order, as explained, for example, in the Commission Opinion in
Table Saws at 6-7 n. 2. There is no disagreement in the present investigation, however, as to the
appropriateness of the issuance of a cease and desist order in the present investigation.
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The RD recommends the issuance of a cease and desist order. RD at 9-11. The RD finds
that ABI maintains a commercially significant domestic inventory of appliances
([REDACTED]]), couplers ([[REDACTED]]), and NOVA kegs ([[REDACTED]]). Id. at 10-
11. Heineken seeks a cease and desist order only as to respondent Anheuser-Busch LLC, the
entity that maintains the inventory. Heineken Br. 46. The Commission finds that issuance of a
cease and desist order as to Anheuser-Busch LLC is appropriate.

3. Public Interest

The Commission finds that this investigation does not implicate the Commission’s public
interest considerations. The Commission finds no evidence that raises concerns regarding “the
public health and welfare, competitive conditions in the United States economy, the production of
like or directly competitive articles in the United States, and United States consumers.” 19 U.S.C.
§ 1337(d)(1), (f)(1). No non-parties filed public interest submissions in response to the
Commission’s notice requesting comments. ABI argues that there are certain environmental
benefits to its accused kegs. ABI Br. 49. ABI’s arguments are unsubstantiated and fail to
demonstrate that the remedial orders discussed above should not issue.

B. Bonding

During the period of Presidential review, imported articles otherwise subject to a
remedial order are entitled to conditional entry under bond, pursuant to section 337(j)(3). 19
U.S.C. § 1337(j)(3). The amount of bond is specified by the Commission and must be an
amount sufficient to protect the complainant from any injury. Id. “The Commission typically
sets the bond based on the price differential between the imported infringing product and the
domestic industry article or based on a reasonable royalty. However, where the available pricing

or royalty information is inadequate, the bond may be set at one hundred (100) percent of the
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entered value of the infringing product.” Certain Loom Kits for Creating Linked Articles, Inv.
No. 337-TA-923, Comm’n Op., 2015 WL 5000874, *11 (citations omitted). Heineken
proposed, and the RD recommends, a bond based on a reasonable royalty of five percent per
imported NOVA keg to be imposed during the period of Presidential review. RD at 11-13. ABI
proposes that bond be set at an amount about one-tenth of what the ALJ recommends as to the
NOVA kegs. ABI Br. 48-49. Heineken has failed to seek or demonstrate any entitlement to
bond as to couplers or appliances. Heineken Br. 47 (seeking bond only as to the kegs).

The Commission has determined to set the bond in the amount of five percent of the
entered value of the NOVA kegs during the period of Presidential review for the reasons set forth

in the RD.

I1l.  CONCLUSION

The Commission finds a violation of section 337 based upon importation and sale after
importation of articles that infringe claims 1, 3, 7, and 10 of the *751 patent. We have
determined that the appropriate remedy is a limited exclusion order and a cease and desist order
directed to Anheuser-Busch LLC. We have determined that the bond amount during the period
of Presidential review should be five percent of the entered value of the imported NOVA kegs.

By order of the Commission.

Lisa R. Barton
Secretary to the Commission
Issued: March 26, 2020
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- UNITED STATES INTERNATIONAL TRADE COMMISSION
- Washington, D.C. 20436

~ In the Matter of
CERTAIN BEVERAGE DISPENSING
SYSTEMS AND COMPONENTS
THEREOF :

Investigation No. 337-TA-1130

NOTICE OF COMMISSION DECISION
TO REVIEW A FINAL INITIAL DETERMINATION IN ITS ENTIRETY;
SCHEDULE FOR FILING WRITTEN SUBMISSIONS ON THE ISSUES UNDER
" REVIEW AND ON REMEDY, THE PUBLIC INTEREST, AND BONDING

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the Commission has determined to review the
‘presiding administrative law judge’s (“ALJ’s”) final initial determination (“ID” or “final
ID”) finding a violation of section 337 of the Tariff Act of 1930, as amended, with
respect to U.S. Patent No. 7,188,751 (“the *751 patent”). The Commission requests
briefing from the parties on certain issues under review, as set forth in this notice. The
Commission also requests briefing from the parties, interested persons, and government .
agencies on the issues of remedy, the public interest, and bonding.

FOR FURTHER INFORMATION CONTACT: Sidney A. Rosenzweig, Esq., Office -
of the General Counsel, U.S. International Trade Commission, 500 E Street SW., '
Washington, DC 20436, telephone (202) 708-2532. The public version of the complaint

.- can be accessed on the Commission's electronic docket (EDIS) at https.//edis. usitc.gov,
and will be available for inspection during official business hours (8:45 a.m. to 5:15 p.m.)
in the Office of the Secretary, U.S. International Trade Commission, 500 E Street SW.,
Washington, DC 20436, telephone (202) 205-2000.

‘General information concerning the Commission may also be obtained by
accessing its Internet server (https://www.usitc.gov). The public record for this
investigation may be viewed on the Commission's electronic docket (EDIS) at
https.//edis.usitc.gov. Hearing-impaired persons are advised that information on this
* matter can be obtained by contacting the Commission's TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation
on September 5, 2018, based on a complaint filed by Heineken International B.V. and
Heineken Supply Chain B.V., both of Amsterdam, The Netherlands; and Helneken USA

L



Inc. of White Plains, New York (collectively, “Heineken”). 83 FR 45141, 45141-42
(Sept. 5, 2019). The complaint alleges a violation of 19 U.S.C. 1337 in the importation
into the United States, sale for importation, or sale in the United States after importation
- of certain beverage dispensing systems and components thereof that allegedly infringe
claims 1-11 of the 751 patent. Id. The notice of investigation names as respondents
Anheuser-Busch InBev SA, and InBev Belgium NV, both of Leuven, Belgium; and
Anheuser-Busch, LLC of St. Louis, Missouri (collectively, “ABI”). Id. The Office of
_Unfair Import Investigations was not named as a party to this investigation. Id.

On February 6, 2019, the ALJ granted Heineken’s motion to partially terminate
the investigation as to claims 2, 4-6, 8-9, and 11 of the 751 patent. Order No. 6 (Feb. 6,
2019), not reviewed, Notice (Mar. 7, 2019). Remaining within the investigation are
claims 1, 3, 7, and 10 of the *751 patent. On March 26, 2019, the ALJ issued Order No.
14, the Markman Order, construing certain claim terms. The ALJ conducted the
evidentiary hearing from April 16-18 and 23, 2019.

On September 5, 2019, the ALJ issued the subject final ID, finding claims 1, 3, 7,
and 10 infringed and not invalid, and thereby finding a violation of section 337. On
September 19, 2019, the ALJ issued a Recommended Determination on Remedy and
Bond (“RD”). The RD recommends that should the Commission find a violation of
section 337, that the Commission issue a limited exclusion order, cease and desist orders,
and impose a bond rate during the period of Presidential review in the amount of 5% of
the entered value of infringing articles.

On September 18, 2019, ABI filed a petition for Commission review of the ID.
That same day, Heineken filed a contingent petition for review. On September 26, 2019, .
the parties responded to each other’s petitions.

Having reviewed the record of the investigation, including Order No. 14, the final
ID, and the parties’ submissions to the ALJ and to the Commission, the Commission has
determined to review the ID in its entirety.

In connection with its review, the Commission requests responses to the following
questions. The parties are requested to brief their positions with reference to the
applicable law and the existing evidentiary record.!!]

(1) If the Commission were to find that the “operating element” limitation of
claims 1 and 7 should be construed as a means-plus-function claim limitation,

(1] In reviewing the ID, and in seeking briefing on these issues, the Commission
has not determined to excuse any party’s noncompliance with Commission rules and the
ALJ’s procedural requirements, including requirements to present issues in pre-hearing
and post-hearing submissions. See, e.g., Order No. 3 (Sept. 11, 2018) (ground rules).
The Commission may, for example, decline to disturb certain findings in the final ID
upon finding that issue was not presented in a timely manner to the ALJ.



and if the Commission were to adopt Heineken’s recited function and
corresponding structure as set forth on pages 12-13 of Claim Chart No. 1 in
Order No. 14:
Whether the accused products and domestic industry products practice
that limitation.
The parties are not to provide further briefing as to the propriety of such a
construction, or to advocate alternative claim constructions. The existing
record is adequate as to the parties’ positions on these issues.

(2) Whether, for purposes of contributory infringement under 35 U.S.C. 271(c),
the accused NOVA couplers or the NOVA appliances are especially made or
especially adapted for use in an infringement of such patent, and not a staple
article or commodity of commerce suitable for substantial noninfringing use.

(3) Whether claims 1 and 7 of the *751 patent are obvious in view of Figures 17-
20 and the associated written description in Jeans (RX-658) (see ABI Pet. for
Comm’n Rev. at 50-54) when combined with Timmermans (RX-838), van der
Meer (RX-837) or Grill (RX-312).

(4) Whether Heineken demonstrated significant investment in plant and
equipment or significant employment of labor or capital, see 19 U.S.C.
1337(a)(3)(A), (B), in an appropriate context, in view of Federal Circuit and
Commission precedent concerning such context (including but not limited to
Certain Carburetors and Products Containing Such Carburetors, Inv. No.
337-1123, Comm’n Op. (Oct. 28, 2019) (public version)). For any context
you argue is appropriate, please address the evidence in the record that
permits an analysis within that context.

In connection with the final disposition of this investigation, the Commission may
(1) issue an order that could result in the exclusion of the subject articles from entry into
the United States, and/or (2) issue a cease and desist order that could result in the
respondent being required to cease and desist from engaging in unfair acts in the
importation and sale of such articles. Accordingly, the Commission is interested in
receiving written submissions that address the form of remedy, if any, that should be
ordered. If a party seeks exclusion of an article from entry into the United States for
purposes other than entry for consumption, the party should so indicate and provide
information establishing that activities involving other types of entry either are adversely
affecting it or likely to do so. For background, see Certain Devices for Connecting
Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843, Comm’n
Op. at 7-10 (Dec. 1994).

If the Commission contemplates some form of remedy, it must consider the
effects of that remedy upon the public interest. The factors the Commission will consider
include the effect that an exclusion order and/or cease and desist order would have on (1)
the public health and welfare, (2) competitive conditions in the U.S. economy, (3) U.S.
production of articles that are like or directly competitive with those that are subject to
investigation, and (4) U.S. consumers. The Commission is therefore interested in

3



receiving written submissions that address the aforementioned public interest factors in
the context of this investigation.

If the Commission orders some form of remedy, the U.S. Trade Representative, as
delegated by the President, has 60 days to approve or disapprove the Commission’s
action. See Presidential Memorandum of July 21, 2005, 70 FR 43251 (July 26, 2005).

. During this period, the subject articles would be entitled to enter the United States under
bond, in an amount determined by the Commission and prescribed by the Secretary of the
Treasury. The Commission is therefore interested in receiving submissions concerning
the amount of the bond that should be imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: The parties to the investigation are requested to file
written submissions limited to the enumerated questions above. The parties’ opening
submissions should not exceed 50 pages, and their reply submissions should not exceed
40 pages. Parties to the investigation, interested government agencies, and any other
interested parties are encouraged to file written submissions on the issues of remedy, the
public interest, and bonding. Such submissions should address the recommended
determination by the ALJ on remedy and bonding. Complainants are requested to submit
proposed remedial orders for the Commission’s consideration. Complainants are also
requested to state the date that the asserted patents expire and the HTSUS numbers under
which the accused products are imported, and provide identification information for all
- known importers of the subject articles. Initial written submissions and proposed -
remedial orders must be filed no later than close of business on Monday, November 18,
2019. Reply submissions must be filed no later than the close of business on Tuesday,
November 26, 2019. No further submissions on these issues will be permitted unless
otherwise ordered by the Commission. Persons filing written submissions must file the
original document electronically on or before the deadlines stated above and submit 8
true paper copies to the Office of the Secretary by noon the next day pursuant to section
210.4(f) of the Commission’s Rules of Practice and Procedure (19 CFR 210.4(f)).
Submissions should refer to the investigation number (Inv. No. 337-TA-1130) in a
prominent place on the cover page and/or the first page. (See Handbook for Electromc
Filing Procedures,

https.://www.usitc.gov/documents/handbook_on_filing_procedures pdf ) Persons with
questions regarding filing should contact the Secretary at (202) 205-2000. -

Any person desiring to submit a document to the Commission in confidence must
request confidential treatment. All such requests should be directed to the Secretary to
the Commission and must include a full statement of the reasons why the Commission
should grant such treatment. See 19 CFR 201.6. Documents for which confidential
- treatment by the Commission is properly sought will be treated accordingly. All
information, including confidential business information and documents for which
confidential treatment is properly sought, submitted to the Commission for purposes of
this investigation may be disclosed to and used: (i) by the Commission, its employees
. and Offices, and contract personnel (a) for developing or maintaining the records of this

- or arelated proceeding, or (b) in internal investigations, audits, reviews, and evaluations
relating to the programs, personnel, and operations of the Commission including under 5



uUS.C. Appendix 3; or (ii) by U.S. government employees and contract personnel,?!
solely for cybersecurity purposes. All nonconfidential written submissions will be
available for public inspection at the Office of the Secretary and on EDIS.

The authority for the Commission’s determination is contained in section 337 of
the Tariff Act of 1930, as amended (19 U.S.C. 1337), and in Part 210 of the
Commission’s Rules of Practice and Procedure (19 CFR part 210). "

Lisa R. Barton
Secretary to the Commission

By order of the Commission.

Issued: November 4, 2019

2} All contract personnel will sign appropriate nondisclosure agreements.
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Public Version

UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN BEVERAGE DISPENSING
SYSTEMS AND COMPONENTS
THEREOF

Inv. No. 337-TA-1130

RECOMMENDED DETERMINATION ON REMEDY AND BOND

Administrative Law Judge MaryJoan McNamara
(September 19, 2019)

Pursuant to Commission Rule 210.42(a)(1)(ii), this document contains the recommended
determination on remedy and bond (“Recommended Determination™). 19 C.F.R.
§ 21‘0.42(a)(1)(ii).l
L RECOMMENDATION ON REMEDY AND BOND

This decision recommends: (1) a limited exclusion order directed to Respondents
Anheuser-Busch S.A., InBev Belgium N.V., and Anhueser-Busch, LLC (collectively, “ABI”)
that infringe one or more of asserted claims 1, 3, 7, and 10 of U.S. Patent No. 7,188,751 (“the

*751 patent”); (2) a cease and desist order directed to ABI’s NOVA System that infringe one or

! On September 5, 2019, the Final Initial Determination (“ID”) in this Investigation issued, finding that
Respondents Anheuser-Busch S.A., InBev Belgium N.V., and Anhueser-Busch, LLC (collectively,
“ABI”) violated subsection (b) of Section 337 in the importation into the United States, the sale for
importation, or the sale within the United States after importation of certain beverage dispensing systems
and components thereof. '

2 Complainants Heineken International B.V., Heineken Supply Chain B.V. (formerly known as Heineken
Technical Services B.V.), and Heineken USA Inc. (collectively, “Heineken”) accused versions 3 and 4 of
ABI’s NOVA System (“NOVA System”). (See, e.g., Doc. ID No. 687319 (Initial Determination) at 25
(Sept. 5, 2019).). It is a finding of the ID that the NOV A System practices one or more of the asserted
claims of the *751 patent.
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more of the asserted claims of the 751 patent; and (3) a bond rate during the Presidential Review

Period (“PRP”) based on a RN rer imported NOVA keg.
A, Legal Standard

Pursuant to Commission Rule 210.42,‘ an Administrative Law Judge (“ALJ”) must issue a
recommended determination on: (i) an appropriate remedy if the Commission finds a violation
of Section 337, and (ii) an amount, if any, of the bond to be posted. 19 C.F.R. § 210.42(a)(1)(ii).
When a Section 337 violation has been found, as has been found in this Investigation, “the
Commission has the authority to enter an exclusion order, a’ cease and desist order, or both.”
Certain Flash Memory Circuits and Prods. Containing the Same, Inv. No. 337-TA-382,

Comm’n Op. on the Issues Under Review and on Remedy, the Public Interest and Bonding, at 26
(June 9, 1997).

| Upon a finding of infringement, 19 U.S.C. § 1337(d) provides for a Limited Exclusion
Order (“LEO”), directed to the products of the named respondents, excluding any articles that

~ infringe one or more claims of the asserted patent(s). 19 U.S.C. § 1337(d).

A Cease and Desist Order (“CDO”) is also appropriate where the evidcncé demonstrates
the presence of commercially significant inventory in the United States. 19 U.S.C. § 1337(f); see
also Certain Crystblline Cefadroxil Monohydrate, Inv. No. 337-TA-293, Comm’n Op., USITC
Pub. No. 2391, 1991 WL 790061, at *30-32 (June 1991).

Infringing articles may enter the United States upon the infringer’s payment of a bond
during the sixty-day Presidential Review Period. 19 U.S.C. § 1337()(3). The bond is to be set
at a level sufficient to “offset any competitive advantage resulting from the unfair method of |
competition or unfair act enjoyed by persons benefiting from the importation.” Certain Dynamic

Random Access Memories, Components Thereof and Prods. Containing Séme, Inv. No. 337-TA- -
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242, Comm’n Op., 1987 WL 450856 at 37 (Sept. 21, 1987). |

B. A Limited Exclusion Order with a Certification Provision Is Warranted

In the event of a finding of violation of Section 337, Heineken has requested that the
Corﬁmission issue a LEO prohibiting ABI from importing, selling for importation, or selling
after importation any iﬁfﬁnging articles, including the NOVA System, the NOVA appliance, the
NOVA keg and the NOVA disposable coupler. (CBr. ayt 70 (citing Notice of Institution at 2; Tr.
(Daniel Ingram)? 4at 693:19-697:5; Tr. (Peter Wolski)* at 393:20-394:3).).\

ABI contended that any LEO should be limited to[ ] of the NOVA System.
(RRBr. at 46.). According to ABI, a LEO should notextendto[ ] of the NOVA System
because: (i) substantial noninfringing uses exist for each component of[ }; (ii) ABI

stopped actively] ) ]in 2017; and (iii) no new appliances have been

S b. (Id. (citing id. at Part IV.B.2; Tr. (Ingram) at

705:12-706:6, 708:14-709:4).). Each of ABI’s 'assertions are unavailing for the following
reasons.

Although components of ~~~ "~ | were found to have non-infringing uses, that finding
was made with respect to Heineken’s allegations of contributory infringement. Certain

Beverage Dispensing Sys. and Components, Inv. No. 337-TA-1130, Initial Determination at 82-

3 When he testified during the evidentiary hearing (“Hearing”) on April 18, 2019, Mr. Daniel Ingram was
the Global Manager of Trade Innovation at ABI. (RPSt. at 2.). ABI identified Mr. Ingram as a fact
witness to testify about ABI’s business plan, importation, inventory, pricing, licenses, and sales strategy
related to the NOVA System. (/d.).

4 When he testified during the Hearing on April 17, 2019 and April 19, 2019, Mr. Peter Wolski was the
President of Highland Consulting. (CPSt. at Ex. 1.). Heineken identified Mr. Wolski as an expert to
testify about the technology of the *751 patent, the background technology, infringement of the accused
products (i.e., versions 3 and 4 of the NOVA System), Heineken’s domestic industry, and validity and
enforceablhty of the *751 patent, including objective evidence of non-obviousness. (/d. at 3.). ‘
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85 (Sept. 5, 2019) (“1130 ID”).5 It was determined that (SN of the NOVA

System directly infringed the asserted claims of the *751 patent. (See id. at 28-58.).

Moreover, ABI’s assertions that it was no | 2nd that
. respectively, are not supportgd by the evidence and testimony presented in this
InveStigation. (1130 ID at 64-66.). For example, ABI’s fact witness, Mr. Ingram, explicitly
stated in a declaration (“1115 Declaration”) he signed on May 15, 2018 in support of ABI’s
assertion of a domestic industry in Investigation No. 337-TA-1115 (“1115 Investigation™), that -
“Anheuser-Busch orders, ships and imports the NOVA System into the US for sale to its U.S.
customers.” (CX-0122 at ] 15 (May 15, 2018) (emphasis added).). ABI also provided an
interrogatory response approximately three (3) weeks before the close of fact discovery on
December 28, 2018 confirming the same. (CX-0486C at Interrog. No. 11 (Dec. 7, 2018)

(“Anheuser-Busch orders, ships and imports the NOVA System into the U.S. for sale to its U.S.

customers.”).).

Additionally, I
R (T (Ingram) at

720:6-17, 757:9-12, 768:12-19; CX_-0486C at Interrog. Nos. 2, 11, 48 (Dec. 7, 2018); CX-0491C

at RFA No. 28 (Dec. 19, 2018)); and

5 ABI’s contention that the NOV A keg has other uses (i.e., in ABI’s PureDraught product) can be
addressed via a certification provision in the LEO, not through a carve-out with respect to kegs generally.
See Certain Three-Dimensional Cinema Sys. & Components Thereof, Inv. No. 337-TA-939, Comm’n
Op., 2016 WL 7635412, at *37 (Aug. 23, 2016). Mr. Ingram testified that the PureDraught was a
e e = ] (Tr. (Ingram) 770:17-771:23; CX-
0001C (Ingram Dep Tr.) at 128:25-129:9.). Furthermore, Heineken presented evidence that for the Ji}

S
I - (CX-0001C (Ingram Dep Tr.) at 107:11-110:17; CX-0113C.).
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S | [ ]
T T (T, (Ingram) at 717:25-718:7, 719:4-18, 757:13-758:3; CX-0128C;

CX-0486C at Interrog. Nos. 2, 11, 98; CX-0001C (Ingram Dep. Tr.) at 45:16-47:9; CX-0003C
(Jason Garrison Dep. Tr.)® at 59:7-12, 140:12-16; CX-0007C (Lauren Machens Dep. Tr.)” at

65:11-67:24, 69:12-24, 74:22-75:13; CX-0129C).).

E\;en assuming, arguendo, that| ) 7 "], that fact

“does not preclude a finding that section 337 has been violated, nor does it preclude the
imposition of a remedy.” Certain Hardware Logic Emulation Sys. & Components Thereof
(“Hardware Logic™), Inv. No. 337-TA-383, Final ID/RD, }997 WL 665006, at *8 n.6 (July 31,
1997) (citing Intel Corp. v. Int’l Trade Comm’n, 946 F.2d 821, 830 n.14 (Fed. Cir. 1991);
Certain Integrated Circuit Telecomm cns Chips and Prods. Containing Same Including Dialing

Apparatus (“Integrated Circuit Chips™), Inv. No. 337-TA-337, USITC Pub. No. 2670, Comm’n

Op at 36-37 (Aug. 1993)).

Thus, it is recommended that a LEO be issued that covers’ ] of the NOVA

System. The recommended LEO should apply not only to the NOVA System but also to the
components of the NOVA System, including, at a minimum, the NOVA appliance, keg and

coupler.® Permitting these components to be imported or to be sold separately, after importation,

¢ When he provided his deposition testimony on November 20, 2018, Mr. Jason Garrison was employed
by Anheuser-Busch, North America. (CX-0003C (Garrison Dep. Tr.) at 5:21-6:5.). ABI designated him
as a 30(b)(6) witness to testify on behalf of ABIL. (See e.g., id at33:15-18, 35:4-8).

7 When she provided her deposition testimony on December 14, 2018, Ms. Lauren Machens was the
Global Manager of Platform Commercialization at ABL. (RPSt. at2.). ABI identified Ms. Machens as a
fact witness to testify about the servicing, repair, operatnon and training related to the NOVA System.

d).

8 The NOVA coupler consists of three (3) elements: (i) beer valve; (ii) beer tube; and (iii) butterfly
coupler. (See, e.g., Tr. (Ingram) at 694:1-11; CX-0645C.0016; CDX-5045C.).

Page § of 14



Public Version '
would allow for the continued infringement of the *751 patent.’

ABI also asserted that any LEO should apply to ABI alone'? and not to unnamed third

parties, such as[~ ™ and| 1'' (RRBr. at 47 (citation omitted).).

Although the LEO should not name such non-parties consistent with settled law,'? evidence

adduced in this Investigation demonstrates that the NOVA coupler[ == 5T 3T ey

{ ], and the NOVA appliance| R R e e o o
= 1

For example, Mr. Ingram testified that as of the close of fact discovery in this
InvestigatAion, the NOVA coupler was| 1. (Tr. (Ingram) at
718:3-777] N R |

.| _ ——

r' R |
L -]
-’

Mr. Ingram also confirmed that the NOVA appliance was[— -~ ] and
shipped to the United States. (/d. at 758:4-759:9” R R el |

% For a discussion of the meaning of “articles that infringe,” see generally 1130 ID at 62-64. (See id. at 64
(holding that “articles that infringe” include “infringing products whose components are not imported
together or assembled at the time of importation”) (emphases in original).).

19 ABI manufactures the NOVA keg, ie., bottle o ] and imports the bottle into the United
States. (Tr. (Ingram) at 720:6-17.).
o ] is the[” (See eg Tr. (Ingram)

at 694:104, 695:8-10.). |~ ~] is the| , I 1. (See, e.g.,
id at711:19-21.). ,

12 See, e.g., Kyocera Wireless Corp. v. ITC, 545 F.3d 1340, 1356 (Fed. Cir. 2008).
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T
—————————— )

ABI argued that any LEO sho;xld include a reporting requirement for Heineken with

' respect to its domestic industry. (RRBr. at 47.). Based upon, inter alia, the fact that Heineken’s
Blade DI product was GG - A BI asserted that
Heineken should be required to certify that it is continuing to domestically exploit the *751
patent at least on a quarterly basis. (/d. (citation omitted).).

As discussed in Section X of the 1 130 ID, Heineken demonstrated that its domestic
investments in its SUB/Torp'® domestic industry (“DI”) product alone, and not its Blade DI
produét, have been significant and have been found to satisfy the economic prong éf domestic
indus;ry under Subsections (a)(3)(A) and (a)(3)(B) of Section 337. (1130 ID at 197-205.). Thus,
for Heineken, no reporting requirement is necessary. - \

| ABI contended that any LEO should include a carve-out and certification provision to
allow for the importation of re-designed products that do not infringe. (RPBr. at 94; RRPr. at 47-
48 (citation omitted).). However, ABI did not identify any “re-designs™ beyond a vague
reference to one in the remedy sections of its Pre-Hearing and Initial Post-Hearing Briefs.
(RPBr. at 94, RRBr. at 47-48.). ABI failed to adduce any evidence that a final design of any

such re-design exists or that it has imported such a product. Certain Elec. Digital Media Devices

& Components Thereof, Inv. No. 337-TA-796, Comm’n Op., 2012 WL 6738157, at *7-8 (Oct.

I3 The Torp is the container associated with the SUB DI product. (See, e.g., Tr. (Wolski) at 430:4-14;
CPX-0008; CX-1245C at 1, 6; 1130 ID at 19-20 (discussion of Heineken’s DI products).).
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24, 2012) (adjudicating redesigned products when “the design around products are fixed” and
“are within the scope of this investigation, have been imported into the United States or sold in
the United States, [and] were the subject of extensive discovery as well as testimony during the
evidentiary hearing in this investigation™), aff"d in relevant part, Comm’n Op., 2013 WL
10734395 (Sept. 6, 2013).

It is recommended that the LEO include a certification provision for the NOVA kegs
only, to allow for the importation of NOVA kegs to be used with a product other than in the

NOVA System, as Heineken proposed. (CBr. at 2, 71.).

Lastly, based on ABI’s allegations that ™ ‘ ]

>>>>>>>> i» and ABI’s 12 liter BiB kegs are intended for PureDraugh£ establishments,” ABI asserted
that public interest ;:ounsels against Heineken’s request.'* (RRBr. at 48.). According to ABI,
“[i]t would be against the public interest for an exclusion order to cover 12 liter BiB kegs, as
Heineken’s é,llegation of use with the NOVA is hypothetical, while their use with ?ureDraught is
real, significant, and expanding.” (/d.).

Evidence presented in this Investigation does not support ABI’s assertion that the ™ ]

e As discussed above and in the 1130 ID, Mr.

Ingram’s 1115 Declaration and ABI’s response to an interrogatory indicate that the|

(CX-0122 at § 15 (May 15, 2018) (“‘Anheuser-Busch orders, ships and imports the NOVA
System into the U.S. for sale to its U.S. customers.”); (CX-0486C at Interrog. No. 11 (Dec. 7,

2018) (“Anheuser-Busch orders, ships and imports the NOVA System into the U.S. for sale to its

14 «BiB” stands for “bottle-in-bottle,” and refers to the NOVA keg. (See, e.g., CX-0645C.0012.).
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7

U.S. customers.”); 1130 ID at 59-68.). Heineken also offered evidence that|

(CX-0001C (Ingram Dep Tr.) at 107:11-110:17; CX-0113C.).

More importantly, it is not clear why either of these purported facts are relevant to a
public interest defense. Section 337 mandates consideration of the effect of exclusion on: (1)
public health and welfare; (2) competitive conditions in the U.S. economy; (3) U.S. production
of articles that are like or directly competitive with the articles subject to the investigation; and
(4) U.S. consumers. 19 U.S.C. § 1337(d)(I). ABI provided no explanation how the alleged
cessation of the NOVA appliance or use of the NOVA keg solely in the PureDraught product,
even if true, would have an adverse effect on any of these public interest factors. |

In sum, it is recommended that a LEO issue with a provision requiring ABI to certify
NOVA kegs to be used with a product other than the NOVA System pursuant to the procedures
to be specified by the U.S. Customs and Border Protection.

C. A Cease and Desist Order Is Warranted

Heineken requested that a CDO issue against ABI’s NOVA System and components
thereof (i.e., appliance, kegs, couplers). (CPBr. at 97.). ABI argued that Heinéken is not entitled
to a CDO because there is “no threat of imminent harm” to Heineken. (RRBr. at 48 (citing Fuji

Photo Film Co. v. ITC, 386 F.3d 1095, 1106 (Fed. Cir. 2004)).). ABI also contended that a CDO

is not needed because;, T . (Md. at

49 (citing Tr. (Ingram) at 705:12-706:6).).
As an initial matter, whether Heineken would be harmed absent a CDO is irrelevant. The

CDO inquiry is not whether the complainant suffers commercial harm absent such an order but
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rather whether the remedy would be undercut should the respondent be permitted to continue to
supply an infringing product from inventory. 19 U.S.C. § 1337(f)(1); Certain Wireless Commc’n
Devices, Portable Music & Data Processing Devices, Computs. & Components Thereof
(“Wireless Commc 'n Devices”), Inv. No. 337-TA-745, RD, 2012 WL 1881015, at *3 (May 9,
2012) (“The Commission generally issues a cease and desist order directed to a domestic
respondént when there is a ‘commercially significant’ amount of infringing, imported product in
the United States that could be sold so as to undercut the remedy provided by an exclusion
order.”) (citing Certain Crystalline Cefadroxil Monohydrate, Inv. No. 337-TA-293, USITC Pub.
2391, Comm’n Op. on Remedy, the Public Interest and Bonding at 37-42 (June 1991); Certain
Condensers, Parts Thereof and Prods. Containing Same, Including Air Conditioners for

Automobiles, Inv. No. 337-TA-334, Comm’n Op. at 26-28 (Aug. 27, 1997)).

e oo, See, e g,

Hardware Logic, Inv. No. 337-TA-383, 1997 WL 665006, at *8 n.6 (noting that “the fact that

respondents allege to have discontinued importation does not preclude a finding that section 337
has been violated, nor does it preclude the imposition of a remedy”); Intel Corp., 946 F.2d at 830
n.14; Integrated Circuit Chips, Inv. No. 337-TA-337, Comm’n Op at 36-37 (Aug. 1993)).

A CDO is appropriate here becausé the evidence demonstrates that ABI|

"""} (Tr. (Carla Mulhern)'® at 621:8-24; Tr. (Ingram) at 767:13-20; CDX-4026C; CDX-

L

4049C; CX-1550C.0034 (Ex. 27); CX-0912C.). Ms. Mulhern testified that conservatively, the

!5 When she testified during the Hearing on April 18, 2019, Ms. Carla Mulhern was the Managing
Principal of Analysis Group, Inc. (CPSt. at Ex. 2.). Heineken identified Ms. Mulhern as an expert to
testify about Heineken’s domestic industry, ABI’s inventories of accused products, and an appropriate
bond rate pending Presidential review. (/d. at 3.).
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— ! (Tr. (Mulhern) at 621:14-622:18; CDX-

4026C; CDX-4049C; CX-1550C.0034 (Ex..27); CX-0912C.).

Ms. Mulhern also testified that ABI maintains a| , ]

[ % (Tr. (Mulhern) at 621:14-622:18; CDX-4026C; CDX-4049C; CX-

0912C; CX-1550C.0034 (Ex. 27).). She explained that the| ]
L : 1
[ - ]

[J. (Tr. (Mulhern) at 621:14-622:18; Tr. (Ingram) at 771:24-772:1; CDX-4026C; CX-

0912C; CX-1550C.0034 (Ex. 27 n.2); CX-0909C.).

In addition, Ms. Mulhern testified that| ]

L ]
i = ). (Tr. (Mulhern) at 621:14-622:18; CDX-

4026C; CDX-4049C; CX-1550C.0034 (Ex. 27 n.2); CX-0910C; CX-0909C.).

Allowing ABI to[~ ) would

“undercut the remedy” because it would allow the continued use of the infringing NOVA System
in the U.S. despite an exclusion order preventing its entry. Wireless Commc’n Devices, Inv. No.
337-TA-745,2012 WL 1881015, at *3. Accordingly, a cease and desist order is recommended
here. See, e.g., Certain Robol('c Vacuun.: Cleaning Devices & Components Thereof Such As
Spare Parts, Inv. No. 337-TA-1057, éomm’n Op., 2019 WL 1292948, at *45 (Feb; 1,2019)
(issuing CDO directed to infringing devices and combonents thereof, including spare parts).

D. A Bond Is Warranted During the Presidential Review Period

Heineken proposed a bond based on a[” ]

[ ] (CBr. at 74.). Ms. Mulhern explained that under its license with
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Heineken, | ' ]

[T (Tr. (Mulhem) at 624:22-24; CX-1230C.0006; CDX-4027C.). [ ]

i 6 (CX-0532C at 25.). Ms. Mulher

testified that under the Hopsy/Heineken license, this volume would incur| 1

[ —Y. (Tr. (Mulhern) at 624:14-625:20; CX-1230C.0006; CX-1262C.0027; CX-

1228C.0018; CDX-4027C-4028C; CDX-4050C; CX-1550C.0035 (Ex. 28).).

ABI’s expert, Mr. Christopher Martinez,'” opined that the bond rate should be lower

because the| . I 1l 1

L ] (Tr. (Martinez)

at 1314:25-11, 1316:1-7.). However, the licgnse agreement, which Mr. Martinez agreed is the

relevant license for determining bond,[ Y,

making that the relevant base. (Tr. (Mulhern) at 668:12-15; Tr. (Martinez) at 1315:16-22; CX-
1230C.0006.). |

Mr. Martinez’s opinion also ignores the fact that boﬁd is applied to entered value rather
than to selling price. See Certain Hardware Logic Emulation Systems & Components Thereof,

Inv. No. 337-TA-383, Comm’n Op;, 1997 WL 854940, at *1 n.4 (Nov. 1997) (noting that “[a]t

16 Contrary to ABI’s suggestion, the complainant need not be currently selling a competing product in

. order for it to be injured by Respondents’ importation of infringing goods. (RPBr. at 95-96.). Such a
situation simply suggests a reasonable royalty rather than a price differential analysis is the appropriate
measure for determining bond. See, e.g., Certain Audiovisual Components & Prods. Containing the
Same, Inv. No. 337-TA-837, RD, 2013 WL 4408170, at *8 (July 31, 2013) (recommending a bond based
on reasonable royalty when Complainants “do not manufacture or sell products that compete with those

of Respondents™).

17 When he testified during the Hearing on April 23, 2019, Mr. Christopher Martinez was a co-founding
member and managing partner of StoneTurn Group, a “forensic accounting and economic consulting
firm.” (Tr. (Martinez) at 1278:13-16; RPSt. at Ex. A.). ABI identified Mr. Martinez as an expert to
testify about “the absence of a domestic industry for the alleged Domestic Industry Products.” (RPSt. at

3.).
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the request of the U.S. Customs Service, the Commission has for years expressed bond amounts

as a percentage of the entered value, even though the entered value may be less than the

* importer’s U.S. selling price”). In this case, the goods that cross the border are the Torp ~

T _énd the NOVA keg (sold by ABI to its distributors), and using the cost of

the Torp/ ] as the denominator in the bond calculation is therefore appropriate for that

reason as well.

Accordingly, this decision recommends a bond off ] be
imposed during the PRP.
II. . ORDER

This Recommendation on Remedy and Bond is certified to the Commission. All orders
and documents, filed with the Secretary, including thé exhibit lists enumerating the exhibits
received into evidence in this Investigation, that are part of the record, as defined in 19 C.F.R.

§ 210.38(a), are not certified, since ihey are already in the Commission’sv possession in
accordance with Commission Rules. See 19 C.F.R. § 210.38(a). In accordance with 19 C.F.R.
§ 210.39(c), all material fouﬁd to be confidential under 19 C.F.R. § 210.5 is to be given in
camera treatment.

After the Parties have provided proposed redactions of confidential business information
(“CBI”) that have been evaluated and accepted, the Secretary shall serve a public version of this-
ID upon all parties of record. The Secretary shall serve a confidential version upon counsel who
are signatories to the Protective Order (Order No. 1) issued in this Investigation. |

Pﬁrsuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the
determination of the Commission unless a party files a petition for review pursuant to 19 C.F.R.

§ 210.43(a) or the Commission, pursuant to i9 C.F.R. § 210.44, orders on its own mqtion a
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review of the Initial Determination or certain issues therein.

Within fourteen (14) days of the date of this document, the Parties shall submit to the
Office of Administrative Law Judges a joint statement regarding whether or not they seek to
have any portion of this document acleted from the public version. The Parties” submission shall
be made by hard copy and must include a copy of this ID with yellow highlighting, with or
without red brackets, indicating any portion asserted to contain CBI to be deleted from the public
version.

- The Parties’ submission shall also include a chart that: (i) coﬁtains the page number of
each proposed redaction; and (ii) states (next to each page numBer) every sentence or phrase,
listed separately, that the party proposes be redacted; and (iii) for each such sentence or phrase
that the party proposes be redacted, a citation to case law with an explanation as to why each
proposed redaction constitutes CBI consistent with case law. Any proposed redaction that is not
explained may not be redacted after a review. |

The Parties’ submission concerning the public version of this document need not be ﬁvled
with the Commission Secretary.

SO ORDERED. ,

MaryJoan amara
Administrative Law Judge
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ORDER NO. 16: ERRATUM TO MARKMAN ORDER (ORDER NO. 14)
(March 28, 2019)
The Markman Order for this Investigation issued on March 26, 2018. (See Order No. 14
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SO ORDERED. N Z ;!Z:;! )

Massdohn McNamara
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I. RELEVANT BACKGROUND AND SUMMARY OF CLAIM CONSTRUCTION
PROCEEDINGS

The complaint (“Complaint”) and Notice of Institution (“NOI”) identify U.S. Patent No.
7,188,751 (“the *751 patent™) as the asserted patent in this Investigation. (Compl. (Doc. ID No.
651909) at § 1 (Aug. 2, 2018); 83 Fed. Reg. 45141 (Sept. 5, 2018).). In the Complaint,
Compiainants Heineken International B.V.,.Heineken Supply Chain B.V. (formerly known as
Heineken Technical Services‘)B.V.), and Heineken USA Inc. (collectively, “Heineken” or
“Complainants”) allege that Respondents Anheuser-Busch InBev S.A., InBev Belgium N.V., and
Anheuser-Busch, LLC (collectively, “ABI” or “Respondents,” and with Heineken, the “Parties™)
infringe certain claims of the *751 patent. (Compl. at {{ 1, 3.).

On September 10, 2018, a proposed Scheduling Order (“Proposed Scheduling Order™)
issued to guide the timing and conduct of this Investigation. (Order No. 2 (Sept. 10, 2018).). On
September 24, 2018, pursuant to Order No. 2, the Parties jointls' filed a joint proposed procedural
schedule (“Joint Proposed Procedural Schedule™) that filled in certain dates left open in Order
No. 2, adopted other proposed dates contained in Order No. 2, and requested that certain
proposed‘dates in Order No. 2 be changed. (Doc. ID No. 656658 (Sept. 24, 2018).). On
September 25, 2018, an initial procedural schedule (“Procedural Schedule”) issued that adopted
the dates in the Parties’ Joint Proposed Procedural Schedule.: (Ordér No. 4 (Sept. 25, 2018).).

On December 6, 2018, consistent with Order No. 4, the Parties filed a Joint Claim
Construction Chart. (Doc. ID No. 663478 (Dec. 6, 2018).). On March 20, 2019, the Parties filed
a revised Joint Claim Construction Chart, which struck out claim terms no longer at issue (‘;J oint
CC Chart”). (Doc. ID No. 670602 (Mar. 20, 2019).). The Joint CC Chart lists seven (7)

disputed claim terms and each party’s proposed constructioné. d.).



Public Version

On December 12, 2018, Heineken and ABI each filed a claim construction brief.
(Heineken’s Markman Brief (“CMBr.”), Doc. ID No. 664021 (Dec. 12, 2018); ABI’s Markman
Brief (“RMBr.”), Doc. ID No. 664034 (Dec. 12, 2018).). On December 19, 2018, the Parties
filed their Joint Markman Hearing Proposal in which they proposed that a Markman hearing be
held. (Doc. ID No. 664647 (Dec. 19, 2018).).

Pursuant to the Procedural Schedule, the Markman hearing was scheduled to be held the
week of January 14-19, 2019. (See Order No. 4, Attach. A at 3.). However, due to the
government shutdown, the Markman hearing was not held that week. On February 6, 2019, an
Order issued, re-scheduling the Markman hearing for February 14, 2019. (Order No. 7 (Feb. 7,
2019); see also Order No. 8 (“Revised Procedural Schedule”) (Feb. 15, 2019).). On February 12,
2019, the Parties identified three (3) terms to be argued during the Markman hearing. (Doc. ID
No. 666773 (Feb. 12, 2019).).

During the February 14, 2019 Markman hearing, the Parties were asked to provide
supplemental briefing to address ABI’s argument that Heineken’s February 25, 2005 and June
16, 2005 responses to an election/restriction requirement supported ABI’s proposed construction
- limiting the term “shut-off valve” to “a valve comprising an outer sleeve and an inner sleeve,
said valve opened and closed by linear movement,” which Heineken alleged was presented for
the first time during the Markman hearing. (Markman Tr. at 41:2-42:1, 89:17-95:21; CXM-
0022; CXM-0023.). Heineken and ABI each filed a supplemental claim construction brief on
February 21, ‘2019 and February 22, 2019, respectively.! (Heineken’s Supplemental Markman

Brief (“CSMBr.”), Doc. ID No. 667790 (Feb. 21, 2019); ABI’s Supplemental Markman Brief

! The substance of the election/restriction requirement is described in more detail in Section IL.D, infra.

-2



Public Version

(“RSMB.”), Doc. ID No. 667860 (Feb. 22, 2019).).

IL. PATENT AT ISSUE
A. Background

Heineken originally asserted claims 1-11 of the 751 patent in this Investigation. (See,
e.g., Compl. at § 3.). On January 31, 2019, Heineken filed a motion for partial termination of
this Investigation based on the withdrawal of claims 2, 4, 5, 6, 8, 9, and 11 of the ’751 patent.
(Motion Docket No. 1130-002 (Jan. 31, 2019).). On February 5, 2019, an Initial Determination
(“ID”) issued granting the motion for partial termination; which the Commission chose not to
review. (See Order No. 6 (Feb. 5, 2019); Doc. ID No. 669298 (Mar. 7, 2019).).

Heineken continues to assert claims 1, 3, 7, and 10 of the *751 patent for purposes of
infringement, and claims 1, 3, 4, 7, and 10 of the *751 patent for purposes of the technical prong
of the domestic industry requirement. (Motion Docket No. 1130-002 at 3; see also Joint CC
Chart at 1.).

The seven (7) disputed claim terms are recited in claims 1, 7, and 10 of the >751 patent.?
(See Joint CC Chart.).

B. Technology Overview

~ This fnvestigation involves beverage dispensers, including beverage dispensers for
carbonated beverages such as beer. (JXM-0001 at Abstract, 2:24-35.). Beer is typically
distributed for consumption in one of two ways. (Technology Stipulation at 1 (Doc. ID No.
666386 (Feb. 8,2019).). A consumer can purchase beer in bottles or cans, which are filled by a

brewery and generally intended for single serving use. (/d.). A consumer can also consume beer

2 It appears that the Parties did not agree upon any of the constructions.
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at bars and restaurants around the world, which can often be found in the for;n of draught (or
draft) beer. (/d.). |

Draught beer is beer served from a large container, commonly referred to. as a keg, that
holds many servings of beer. (/d.). Draught beer is typically served by the glass, usually with a
bartender controlling the dispensing of the beer using a tap handle at a tap head. (Id.).

A standérd setup for dispensing draught beer is depicted in Figure 1 below:

Figure 1: Traditional Draught System

HANDLE — B2
¥ et
Fucer - = - | .x
[ ) . I .J".'v'(
TOWER ——— -
08— cozmm
BEER LINE ~———— R4
COUPLER oo o o o BB \ L
' N coaume

(Id. at 2; see also CMBr. at 3 (citing CXM-0001).),

In order to extract beer from the keg, the keg is tapped by attaching a keg coupler, which
engages a valve on the keg. (Technology Stip. at 2.). The keg coupler permits pressurized
carbon dioxide (COz) gas to enter the keg 'via a CO; line and CO», tank, the pressure of which is
regulated by a COz regulator. (Id.). As ﬁressurized CO; enters the keg, it pushes the beer out of

the keg and into the beer line, through a tower, and up to the point of the faucet or tap head.
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(Id). Pulling the handle connected to the tap head allows the beer to flow through the faucet and
into a glass for serving. (/d.).

Because beer is fermented and contains yeast, the lines that transport beer from the kegs
to the tap must be cleaned regularly, in order to avoid microbiological growths that can, among
other things, negatively affect the taste of the beer. (CMBr. at4.). According to Heineken,
cleaning beer lines is costly, both in time spent and beer lost. (Id.). Each time the lines are
cleaned, the beer that is present in the lines, which can sometimes extend over long distances
(e.g., to the basement of a bar where kegs are often storéd), must be discarded. (/d.).

In the 1990s, smaller, “countertop” beverage dispensers were designed that could be used
to dispense draught beer for consumption either at home or at smaller bars and restaurants
without existing draught systems. (Technology Stip. at 2-3.). Rather than using the tréditional
setup with large, permanent lines connecting kegs to the tap, these devices either eliminated the
line between the keg and the tap or used a much shorter line than those uséd in traditional
draught systems. (/d.).

All of these devices still required a method to control the flow of beer from the container
to ensure the beer reaches the glass with the proper carbonation. (CMBr. at 5.). One method that
was used in some of these designs was a “pinch tube.” (/d.). In these devices, the beer line led
from the keg to the tap head, and a mechanism in the tap head pinched the end of the tube closed
until the tap handle was pulled. (I/d.). The design had several drawbacks, such as incomplete
sealing of tﬁe beer line, which would lead to leakage and loss of carbonation. (/d.). Another
method involved attaching a disposable beer line to a permanent valve in the tap head. (/d. at 6.).
Even though this design eliminated the need to clean a long line, the valve still required cleaning

because it would come into contact with beer. (Id.).
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The inventors of the *751 patent set out to develop a new draught delivery system with a
disposable line that preserves beer quality and freshness. (/d.).

C. The *751 Patent

The *751 patent, entitled “Drink Dispenser Assembly and Container fo; Drink and Drink
Dispensing Line,” was filed on May 31, 2001 as U.S. P;ltent Application Serial No. 10/296,986
(“the *986 application™). (JXM-0001 at (21), (22), (54).). The *986 application issued as
the *751 patent on March 13, 2007, and names as inventors Guido Petrus Johannes Van Der
Klaauw, Bart Jan Bax, and Marius Corstiaan Van Duuren. (/d. at (72).).

Heineken Supply Chain B.V. owns, by assignment, all right, title, and interest in and to
the *751 patent. (See, e.g., Compl. at Exs. 2 (assignment of the 751 patent from inventors to
Heineken Technical Services B.V.), 3 (document formalizing name change of Heineken
Technical Services B.V. to Heineken Suppiy Chain B.V.).).

The asserted claims of the *751 patent are apparatus claims generally directed towards a
beverage dispenser and its constituent components. (JMX-0001 at Abstract.). The disclosed
beverage dispenser involves the use of a partially flexible, disposable dispensing line that also
would maintain the cart;onéted beverage in its desired state more effectively than the prior art.
(CMBr. at 6.). Specifically, the device includes a disposable beer line having a flexible tube (to
ease connecting the beer line from the keg to the dispensing head) in combination with a shut-off
valve located near the end of the tube farthest from the keg and closest to the glass, and coupled
with the tap of the dispensing device to open and close the valve to dispense, and stop

“dispensing, a beverage, without the permanent elements of the tap coming into contact witp the
beer. (Id.).

One of the embodiments disclosed in the *751 patent is shown below in Figure 2.
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Figure 2: One Disclosed Embodiment
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(JXM-0001 at Fig. 1),

In this embodiment, a keg (“outer, rigid container 7”) containing a carbonated drink such
as beer is placed in the dispensing device 2. (/d. at 5:35-36.). The keg is tapped at “dispensing
head 10,” which is also connected to a “flexible dispensing line 17.” (/d. at 5:50-52.). The
dispensing line can be “at least partially of flexible construction.” (/d. at 2:60-62.). The 751
patent teaches that “[i]t is preferable to make the dispensing line of flexible plastic so that this

constitutes a disposable or semi-disposable line that is thrown away after it has been used once or
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a number of times.” (/d. at 2:63-67.). “The dispensing line 17 has a shut-off valve 19 close to an
outlet end.” (Id. at 5:52-55.).

The *751 patent discloses that “[t]he shut-off valve can be a normally closed shut-off
valve, such as a slit valve in the flexible hose, that can be opened by compression by the tap
handle, a separate plastic shutoff valve with a closed equilibrium position, a spring-loaded (ball)
valve or an electromagnetic valve.” (Id. at 3:5-9.). Alternatively, the shut-off valve may also
“comprise a tap or valve known per se,” “a ‘can’ shut-off valve,” or may “comprise[] a first
sleeve and a second sleeve.” (Id. at 3:9-13, 3:51-52, 4:7-13.). The “shut-off valve 19 is
removably fitted in the dispensing head 18 and is in a normally closed position.” (/d. at 5:52-
55.). There is also an “outlet end of the dispensing line that is located downstream of the shut-
off valve” that “can consist of a relatively rigid plastic section,” and is also placed into the
dispensing head of the drink dispensing device. (Id. at 4:27-29.).

When pressure is applied to the keg via a pressure line 12, beer is driven out of the keg
and “into the flexible line 17, against the shut-off valve 19.” (Id. at 5:56-61.). Once the system
has been pressurized, beer is dispensed by operating a handle that opens the shut-off valve. (/d.
at 5:61-64 (“[b]y operating a handle 20, the shut-off valve 19, which is an integral part of the
dispensing line 17, can be opened” to dispense a serving of beer”).). Unlike traditional draught
systems in which beer comes into contact with the dispensing head, the *751 patent avoids
having beer contact the dispensing head, and instead sends the beer through the “outlet eﬁd of the
dispensing line that is located downstream of the shut-off valve” that “can consist of a relatively
rigid plastic section.” (Id. at 4:27-29.).

When a keg has been emptied and is ready to be replaced with a full keg, “the container 7

and the flexible dispensing line 17 with the closed shut-off valve 19, which are connected

-8-



Public Version

thereto, are removed.” (Id. at 5:64-6:2.). Removing the keg, flexible dispensing line, and closed
shut-off valve all at once, without having to disassemble them, minimizes leakage of beer onto
the elements of the drink dispensing device that are not normally in contact with beer. Because
“[t]he shut-off valve is closed when the empty or partially empty pack is removed from the
dispenser device and leakage of drink, present in the flexible dispensing line, from the dispensing
line is prevented. As a result a favourable microbiological environment is maintained and the -
need for frequent cleaning of the dispenser device decreases.” (Id. at 2:45-51.). It is also not
necessary to clean the elements that do come into contact with beer—the flexible dispensing line,
shut-off valve, and outlet end of the shut-off valve—because those elements are disposable. (Id.
at 6:4-7 (“the flexible line 17 with the shut-off valve 19 can have been made for once-only use
émd thrown away or recycled after use™).). Because beer only comes into contact with the
disposable elements of the drink dispensér of the *751 patent, it “requires very little maintenance,
requires little cleaning and provides a hygienic environment.” (/d. at 2:13-16.).

D. Supplemental Briefing Regarding Construction of “Shut-Off Valve” and
Summary of Relevant Prosecution History of the 751 Patent

As noted above in Section I, the Parties submitted supplemental briefing to address ABI’s
argument regarding Heineken’s responses to an election/restriction requirement issued by the
examiner during the prosecution of the 751 patent. (CSMBr., Doc. ID No. 667790 (Feb. 21,
2019); RSMBEr., Doc. ID No. 667860 (Feb. 22, 2019).). The nature of the election/restriction
requirement, and relevant portions of the prosecution history, are briefly discussed below.>

Pending claims 53-103 were filed with the U.S. Patent and Trademark Office (“PTO”) on

December 2, 2002. (JXM-0002 at HEIA-ITC-00000027-042). Pending claims 53, 64, 84, and

3 The Parties’ arguments are discussed in Chart No. 1 of Appendix A.
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92 ultimately issued as claims 1, 3, 7, and 10, respectively. (/d. at HEIA-ITC-00000421.).

On January 31, 2005, the examiner issued an election/restriction requirement because
pending claims 53-108 were “directed to more than one species of the generic invention.”
(JXM-0002 at HEIA-ITC-OOOOO308.). The examiner’s reason for the election/restriction was
that “these species are deemed to lack unity of invention because they are not so l_inked as to
form a single general inventive concept.” (Id.). The examiner identified three (3) species and
five (5) subspecies: |

(1) Species A, corresponding to Figure 1;

(ii) Species B, corresponding to Figure 2;

(iii)  Species C, corresponding to Figures 11-13;

(iv)  Subspecies D-G, corresponding to Figures 8a-8d, respectively; and

v) Subspecies H, corresponding to Figures 9 and 10.

d).

The examiner stated that each of the pending claims corresponding to the asserted claims
in this Investigation (53, 64, 84, and 92), each of which claim a “shut-off valve,” “are deemed to
correspond to” Species B, which the examiner found corresponded to Figure 2. (/d. at HEIA-
ITC-00000308-09.). The examiner also found that pending dependent claims 57-60, which
depended from claim 53 and further recited “that the shut-off valve (32) comprises a first sleeve
(75) and a second sleeve (70)” were a separate subspecies (Subspecies E) from pending claims
53, 64, 84, and 92. (1d.).

On February 25, 2005, Heineken résponded by “elect[ing] the embodiment of Group III,
Species C, namely that depicted in Figures 11-13.” (Id. at HEIA-ITC-00000326.). Heineken

also listed the claims Heineken believed read on the elected embodiment: pending claims 53-56,
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64-67, 70-86, 88, and 90-97. (Id.). In addition, Heineken withdrew dependent claims 57-60,
which the examiner found to be a different species than pending claims 53, 64, 84, and 92. (/d.
at HEIA-ITC-00000313-14.).

On May 20, 2005, the Examiner issued another Office Action repeating his earlier
finding that claims 53-103 were “subject to restriction and/or election reql}irement,” and stated
that Heineken’s response was “not fully responsive to the prior Office Action because . . . the
elected species (Group II1, Species C; Figures 11-13) do not correspond to the elected claims 53-
56, 64-67, 70-86, 88, 90-97.” (Id. at HEIA-ITC-00000330-32.).

On June 16, 2005, Heineken responded by repeating its previous election 6f “Species C”
and stating that each of pending claims 53, 64, 84, and 92 read on “Figures 1-5, 9 and 10, and
11-13 and hence on Species A, B, C and H.”* (Id. at HEIA-ITC-00000334.).

On August 25, 2005, the examiner acknowledged Heineken’s February 25, 2005 and
June 16, 2005 elections. (/d. at HEIA-ITC-00000340-42.).

On October 26, 2006, following some amendments, the examiner issued a Notice of
Allowability, allowing, inter alia, pending claims 53, 64, 84, and 92 to issue. (/d. at HEIA-ITC-
00000413-417.).

II1. TERMS CONSTRUED IN THIS ORDER
A. Claim Construction and Current Ground Rules

Claim terms are construed in this Order solely for the purposes of this Section 337
Investigation. Only claim terms in controversy need to be construed, and then only to the extent
necessary to resolve the controversy. Vanderlande Indus. Nederland BV v. Int’l Trade Comm.,

366 F.3d 1311, 1323 (Fed. Cir.‘2004); Vivid Tech., Inc. v. Am. Sci. & Eng’g, Inc.,200 F.3d 795,

4 Heineken revised the list of pending claims readable on Species C. (Id. at HEIA-ITC-00000334.).
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803 (Fed. Cir. 1999).

Going forward, including during fhe evidentiary hearing (“Hearing”) scheduled to be held
April 16-19, 2019, the Parties are limited to the constructions adopted in this Order. Ground
Rule 1.14 states that “[t]he parties will be bound by their claim construction positions set forth
on the date they are required to submit a joint list showing each party’s final proposed |
construction of the disputed claim terms and will not be permitted to alter these absent a timely
showing of good cause.” Modified or new cqnstructions set forth for the‘ﬁrst time in post-
hearing briefs will be considered to be waived.

Similarly, it will not be appropriate for any party to seek additional claim construction
during the Hearing or merely to state that a ciairﬁ term that méy be implicated in an expert report
or expert testimony has either a “i)lain or ordinary” meaning, or that a claim term is “indefinite.”
(See Order No. 2 at 8; G.R. 1.14.). If any party posits a “plain and ordinary meaning,” it must be
' explained. (Order No. 2 at 8.).

B. Claim Chart in Appendix A

The claim chart attached as Appendix A contains five (5) columns in the chart: (1)
Term(s) to be Construed; (2) Hein’ekeh’s Proposed Construction; (3) ABI’s Proposed
Construction; (4) the Adopted Construction; and (5) aﬂd the Rationale/Support for the Adopfed |
Construction. (See id. at Claim Chart No. 1.). |

IV. APPLICABLE LAWS
A. Claim Construction Generally

Claim construction begins with the language of the claims themselves. Claims should be

5 The constructions of the disputed claim terms in Claim Chart No. 1 of Appendix A generally follow and
apply the law as described above. To the extent possible, the case law that applies to a construction is
either identified explicitly, or implicitly in adopting a party’s argument or construction.
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given their ordinary and customary meaning as understood by a person of ordinary skill in the
art, viewing the claim terms in the context of the entire patent. Phillips v. AWH Corp., 415 F.3d
1303, 1312-13:(Fed. Cir. 2005). In some cases, the plain and ordinary meaning of claim
language is readily apparent and claim construction will involve little more than “the application -
of the widely-accepted meaning of commonly understood words.” Id. at 1314. In other cases,
claim terms have a specialized meaning and it is necessary to determine what a person of
ordinary skill in the art would have understood disputed claim language to mean by analyzing
“the words of the claims themselves, the remainder of the specification, the prosecution history,
and extrinsic evidence concerning relevant scientific principles, as well as the meaning of
technical terms, and the state of the art.” Id. (quoting Innova/Pure Water, Iﬁc. v. Safari Water
Filtration Sys., Inc., 381 F.3d 1111, 1116 (Fed. Cir. 2004)). |

The claims themselves provide substantial guidance lwith regard to the meaning of
disputed claim language. Phillips, 415 F.3d at 1314. “[T]he context in which a term is used in
the asserted claim can be highly instructive.” Id. Similarly, other claims of the patent ét issue,
regardless of whether they have been asserted dgainst respondents, may show the scope and
meaning of disputed claim language. Id.

In cases in which the meaning of a disputed ciaim term in the context of the patent’s
claims was uncertain, the specification was used as the “single best guide to the meaning of a
disputed term.” Id. at 1321. Moreover, “[t]he conétruction that stays true to the claim‘ language

and most naturaily aligns with the patent’s description of the invention will be, in the end, the

correct construction.” Id. at 1316. As a general rule, however, the particular examples or

-13 -



Public Version

- embodiments discussed in the specification are not to be read into the claims as limitations. 1d.
at 1323.

The prosecution history may also explain the meaning of claim language, although “it
often lacks the clarity of the specification and thus is less useful for claim construction
purposes.” Id. at 1317. The prosecution history consists of the complete record of the patent
examination proceedings before the U.S. Patent and Trademark Office, including cited prior art.
Id. The prosecution history may reveal “how the inventor understood the invention and whether
the inventor limited the invention in the course of prosecution, making the claim scope narrower
than it would otherwise be.” Id.

If the intrinsic evidence is insufficient to establish the clear meaning of a claim, a court
may resort to an examination of the extrinsic evidence. Zodiac Pool Care, Inc. v. Hoffinger
Indus., Inc., 206 F.3d 1408, 1414 (Fed. Cir. 2000). Extrinsic evidence may shed light on the
relevant art, and “consists of all evidence external to the patent and prosecution history,
including expert and inventor testimony, dictionaries, and learned treatises.” Phillips, 415 F.3d
at 1317. In evaluating expert testimony, a court should disregard any expert testimony that is
conclusory or “clearly at odds with the claim construction mandated by the claims themselves,
the written descriptioﬁ, and the prosecution history, in other words, with the written record of the
patent.” (Id. at 1318.). Moreover, expert testimony is only of assistance if, with respect to the
disputed claim language, it identifies what the accepted meaning in the field would be to one
skilled in the art. Symantec Corp. v. Comput. Assocs. Int’l, Inc., 522 F.3d 1279, 1289 n.3., 1290-
91 (Fed. Cir. 2008). Testimony that recites how each expert would construe the term should be
accorded little or no weight. Id. Extrinsic evidence is inheréntly “less reliable” than intrinsic

evidence, and “is unlikely to result in a reliable interpretation of patent claim scope unless
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considered in the context of the intrinsic evidence.” Phillips, 415 F.3d at 1318-19.

Extrinsic evidence is a last resort: “[i]n those cases where the public record
unambiguously describes the scope of the patented invention, reliance on any extrinsic evidence
is improper.” Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1583 (Fed. Cir. 1996).

B. Means-Plus-Function Claim Terms

Some patent claim limitations are drafted in means-plus-function format and are

governed by 35 U.S.C. § 112 6.

An element in a claim for a combination may be expressed as a means or step for

performing a specified function without the recital of structure, material, or acts in

support thereof, and such claim shall be construed to cover the corresponding

structure, material, or acts described in the specification and equivalents thereof.
35U.S.C.§ 112 96. Aécording to the Federal Circuit, “[t]he first step in construing a means-
plus-function limitation is to identify the function explicitly recited in the claim.” Asyst Techs.,
Inc. v. Empak, Inc., 268 F.3d 1364, 1369-70 (Fed. Cir. 2001). The function may only include the
limitations contained in the claim language: it is improper to narrow or broaden “the scope of
the function beyond the claim language.” Cardiac Pacemakers, Inc. v. St. Jude Med., Inc., 296
F.3d 1106, 1113 (Fed. Cir. 2002).

The next step in the analysis of a means-plus-function claim limitation “is to identify the
corresponding structure set forth in the written description that performs the particular function
set forth in the claim.” Asyst, 268 F.3d at 1369-70. Corresponding structure “must not only
perform the claimed function, but the specification must clearly associate the structure with
performance of the function.” Cardiac Pacemakers, 296 F.3d at 1113.

Section 112 paragraph 6 does not ‘permit incorporation of stfucture from the

written description beyond that necessary to perform the claimed function.’

Structural features that do not actually perform the recited function do not constitute
corresponding structure and thus do not serve as claim limitations.

-15 -



Public Version

Asyst, 268 F.3d at 1369-70 (citations omitted). For example, features that enable the pertinent
structure to operate as intended are not the same as corresponding structures that actually
perform the stated function. Id. at 1371. Different embodiments disclosed in the specification
may disclose differgnt corresponding structure. Cardiac Pacemakers, 296 F.3d at 1113.

A means-plus-function analysis is “undertaken from the perspective of a person of
ordinary skill in the art.” Id. While the focal point for determining the corresponding structure
is the patent specification, other intrinsic evidence remains relevant. The other claims in a patent
“may provide guidance and context for interpreting a disputed means-plus-function limitation,
especially if they recite additional functions.” Wenger Mfg., Inc. .v. Coating Mach. Sys., Inc.,
239 F.3d 1225, 1233-34 (Fed. Cir. 2001). If another claim in the patent recites a separate and
distinct function, “the doctrine of claim differentiation indicates that these claims are
presumptively different in scope.” Id.® The prosecution history of the patent may also be useful
in interpreting a claim written in means-plus-function form. Cybor Corp. v. FAS Techs., Inc.,

"138 F.3d 1448, 1457 (Fed. Cir. 1998) (abrogated with respect to de novo claim construction).

¢ The Federal Circuit has explained that claim differentiation may not be used to mrcumvent the

requirements of Section 112 9 6 but may still play a role during claim construction:
Although the judicially created doctrine -of claim differentiation cannot override the
statutory requirements of § 112, q 6, it does not necessarily follow that means-plus-function
limitations must be interpreted without regard to other claims. Claim differentiation . . . is
clearly applicable when there is a dispute over whether a limitation found in a dependent
claim should be read into an independent claim, and that limitation is the only meaningful
difference between the two claims.

. * ¥ ¥

We explained that “[a] means-plus-function limitation is not made open-ended by the
presence of another claim specifically claiming the disclosed structure which underlies the
means clause or an equivalent of that structure.” Thus, Laitram held that the stringencies
of a means-plus-function limitation are not to be avoided by the mere addition of a
dependent claim that recites the corresponding structure disclosed in the specification.
However, Laitram does not stand for the broader proposition suggested by CMS, viz., that
a means-plus-function limitation must be interpreted w1thout regard to other claims.

Id. (internal citations omitted).
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“[P]ositions taken before the PTO may bar an inconsistent position on claim construction under
§ 112 96” if a “competitor would reasonably believe that the applicant had surrendered the
relevant subject matter” as a result of “clear assertions made in support of patentability.” Id.

C. Definiteness

A patent specification must “conclude with one or more claims particularly pointing out
and distinctly claiming the subject matter which the applicant regards as [the] invention.”
35 U.S.C. § 112, 9 2. Previously, the Federal Circuit held that a patent claim is not indefinite “so
long as the claim is amenable to construction, and the claim, as construed, is not insolubly
ambiguous.” Nautilus, Inc. v. Biosig Instruments, Inc., 134 S.Ct. 2120, 2124 (2014). More
recently, the U.S. Supreme Court determined that this standard lacks precision. /d. at 2130.
Instead, the Supreme Court held:

we read § 112,92 to require that a patent's claims, viewed in light of the

specification and prosecution history, inform those skilled in the art about the scope

of the invention with reasonable certainty. The definiteness requirement, so

understood, mandates clarity, while recognizing that absolute precision is

unattainable. The standard we adopt accords with opinions of this Court stating

that “the certainty which the law requires in patents is not greater than is reasonable,

having regard to their subject-matter.”
Id. at 2129 (citations omitted).

A party seeking to invalidate a patent claim must do so by clear and convincing evidence.
See, e.g., Tech. Licensing Corp. v. Videotek, Inc., 545 F.3d 1316, 1327 (Fed. Cir. 2008) (citing
Hybritech Inc. v. Monoclonal Antibodies, Inc., 802 F.2d 1367, 1375 (Fed. Cir. 1986)).

D. Doctrine of Prosecution History Disclaimer

“[TThe prosecution history can often inform the meaning of the claim language by
demonstrating how the inventor understood the invention and whether the inventor limited the

invention in the course of prosecution, making the claim scope narrower than it would otherwise
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be.” Phillips, 415 F.3d at 1317. To narrow claim scope during prosecution, “[t]he applicant,
however, must clearly and unambiguously express any such surrender of subject matter.”
Invitrogen Corp. v. Biocrest Mfg., L.P., 327 F.3d 1364, 1367 (Fed. Cir. 2003); see also Chimie v.

| PPG Indus., Inc., 402 F.3d 1371, 1384 (Fed.Cir.2005) (“The purpose of consulting the
prosecution history in construing a claim is to exclude any interpretation that was disclaimed
during prosecution.”) (internal quotation and citation omitted). Responses to
elections/restrictions only serve to limit if “the applicant’s response to the restriction réquirement
... constitutes a clear and unmistakable disclaimer of claim scope.” Uship Intellectual Préps. V.
US., 714 F.3d 1311, 1315 (Fed. Cir. 2013).

“Absent applicant argument in the face of a restriction requirement, . . . courts have
consistentfy refused to find an examiner’s restriction requirement, by itself, to result in a
disavowal of claim scope.” Bestop, Inc. v. Tuffy Sec. Prod., Inc., 2015 WL 470552, at *6 (E.D.
Mich. Feb. 4, 2015). “The reason is that restriction requirements constitute ‘an administrative
tool’ that is ‘employed early in the prosecution, at the discretion of the Examiner, to control the
Examiner’s time . . . and prior to determining the scope or boundaries of any of the claims.”” Id.
(quoting Amersham Pharmacia Bioteéh, Inc. v. Perkin-Elmer Corp., 2000 WL 34204509, at *16
(N.D. Cal. 2000) (ellipses in original).

V. PERSON OF ORDINARY SKILL IN THE ART

A hypbthetical person is a person of ordinary skill and “ordinary creativity.” KSB Int’l
Co. v. Teleflex, Inc., 550 U.S. 398, 420 (2007). “Facfors that may be considered in determining |
[the] level of ordinary skill in the art include: (1) the educational level of the inventor{s]; (2) type
of problems encountered in the art; (3) prior art solutions to the problems; (4) rapidity with

which inventions are made; (5) sophistication of the technology; and (6) educational level of

-18 -



Public Version

active workers in the field.” Envtl. Designs Ltd. v. Union Oil Co. of California, 713 F.2d 693,
696-97 (Fed. Cir.) (citations omitted). “These factors are not exhaustive but merely a guide to
determining the level of ordinary skill in the art.” Daiichi Sankyo Co. v. Apotex, Ine., 501 F3d
1254, 1256 (Fed. Cir. 2007).). The hypothetical person of skill is also separately presumed to
have knowledge of all the relevant prior art in the field. Custom Accessories, Inc. v. Jeffrey-
Allan Indus., Inc., 807 F.2d 693, 697 (Fed. Cir. 1983).

Heineken contends that a person of ordinary skill in the art would have at least four (4)
years of research and/or industry work experience in the field of carbonated beverage dispensing
systems, particularly with beer. (CMBr. at 12 (citing CXM-0003C (Heineken’s 3rd
Supplemental Responses to ABI’s Interrogatory Nos. 1-47) at No. 38 (Nov. 16, 2018)).).
Heineken argues that such experience is necessary because “[m}any of the benefits of and
challenges overcome by the *751 Patent are unique to carbonated beverages such as beer,” such
as proper carbonation and a “favourable microbiological environment.” (/d.).

ABI proposes that one of ordinary skill in the art would have: (1) “at least a Master’s
degree in mechanical engineer or product design”; and/or (2) “four years of relevant experience
designing fluid dispensing devices.” (RMBr. at 11 (citing RXM-0008 (Decl. of Dr. Alexander
H. Slocum) at Jq 12-13).).

Heineken’s arguments in support of its proposed definition are persuasive. As Heineken
notes, the benefits disclosed in the *751 patent include the counteraction of “undesired frothing,”
and, as mentioned above, a “favourable microbiological environment,” which is “particularly
applicable to beer, a fermented beverage made from yeast prone to microbiological growths that,
at minimum, can negatively affect the taste of the beer and can create an unhygienic environment

within the dispensing device.” (CMBr. at 12 (citing JXM-0001 at 2:13-16, 2:27-29, 2:45-51.).
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Thus, it is determined that a person of ordinary skill in the art would have least four (4)
years of research and/or industry work experience in the field of carbonated beverage dispensing
systems, particularly with beer.

VL. PROCEEDINGS GOING FORWARD
A. Supplementation in Response to This Order

The Parties may not file supplemental expert reports in response to this Order. No
additional discovery will be permitted because of this Order. No re-argument of the claims
construed in this Order may occur.

As the Parties proceed in this Investigation, they will be expected to notify Chambers of
any issues that have become moot, or have been eliminated for any reason through a filing on
EDIS. The Parties’ required outlines that must identify any issues, claims, defenses, prior art,
theories, or any other content that was originally asserted or argued, should identify all issues or
contentions and patents that have been dropped or become moot for any reason.

The Parties should redact from expert reports and from any other documents upon which
they intend to rely any issues, claims, defenses, prior art, theories, or any other content that has
been rendered moot or disallowed as a result of this or other Orders, or termination from this
Investigation of patent claims or allegations. The Parties must file on EDIS any expert reports or
other documents upon which they intend to rely that have been redacted for the reasons stated
above, and provide two (2) copies to Chambers.

B. Streamlining the Investigation

To the extent that this Markman Order will enable the Parties to streamline the
Investigation, the Parties are encouraged to drop issues now in advance of the Hearing scheduled

for April 8-11, 2019. Moreover, the Parties are encouraged to resolve promptly each issue in this
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Investigation for which there is no reasonable dispute or little, or weak, evidentiary support.

v

C. Settlement

It is strongly recommended that the Parties take informal opportunities to engage in

settlement.

VIL.  CONCLUSION

Constructions of the disputed claim terms are hereby adopted by this Order for the
reasons discussed in Claim Chart No. 1.

Within seven (7) business days of the date of this document, each party shall submit to
the Office of the Administrative Law Judges a statement as to whether or not’ it seeks to ha;/e
any confidential portion of this document (including Charts 1 and 2) deleted from t}le public
version. Any party seeking redactions to the public version must submit to this office two (2)
copies of a proposed public version of this document pursuant to Ground Rule 1.10 with red
brackets clearly indicating any portion asserted to contain confidential business information.

| The Parties’ submissions may be made by facsimile and/or hard copy by the
aforementioned date. In addition, an electronic courtesy copy is required pursuant to Ground
Rule 1.3.2.
The Parties’ submissions concerning the public version of this document need not be

filed with the Commission Secretary.

SO ORDERED. 2‘ ; /’

MaryJo cNamara
Administrative Law Judge

7 This means that parties that do not seek to have any portion of this Order redacted are still required to
submit a statement to this effect. '
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