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UNITED STATES INTERNATIONAL TRADE COMMISSION
- Washington, D.C.

In the Matter of

Investigation No. 337-TA-1126
CERTAIN WATER FILTERS AND ,

COMPONENTS THEREOF

ISSUANCE OF A GENERAL EXCLUSION ORDER AND CEASE AND DESIST
ORDERS; TERMINATION OF THE INVESTIGATION

- AGENCY: U.S. Internaﬁonal Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has issued a
general exclusion order (“GEO”) denying entry of certain water filters and components thereof
as well as two cease and desist orders (“CDOs”). The investigation is terminated.

FOR FURTHER INFORMATION CONTACT: Lynde Herzbach, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street SW, Washington, DC 20436,
telephone (202) 205-3228. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street SW,
Washington, DC 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at https.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket -

- (EDIS) at https://edis.usitc.gov. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
August 1, 2018, based on a complaint, as amended, filed on behalf of Electrolux Home Products, -
Inc. of Charlotte, North Carolina, and KX Technologies, LLC of West Haven, Connecticut
(collectively, “Complainants™). 83 Fed. Reg. 37514 (Aug. 1,2018). The complaint alleges
violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. 1337 (“section 337”)
based on the importation into the United States, the sale for importation, and the sale within the
United States after importation of certain water filters and components thereof by reason of
infringement of certain claims of U.S. Patent Nos. 8,673,146 (“the 146 patent™), 8,137,551
(“the *551 patent”), 9,233,322 (“the *322 patent™), and 9,901,852 (“the *852 patent”). Id. The
Commission’s notice of investigation names eight respondents. Id. The Office of Unfair
Import Investigations (“OUII”) is also a party to the investigation.



On October 3, 2018, the ALJ issued an initial determination finding certain respondents
in default, specifically, Shenzen Calux Purification Technology Co., Limited (“Calux”); JiangSu
Angkua Environmental Technical Co., Ltd. (“Angkua Environmental™); and Shenzhen Dakon
Purification Tech Co., Ltd. (collectively, “the Defaulting Respondents™). See Order No. 9 (Oct.
3, 2018), not reviewed, Notice (Oct. 25, 2018). The remaining respondents, specifically,
Ningbo Pureza Limited; HongKong Ecoaqua Co., Limited; Ecolife Technologies, Inc.; Ecopure
Filter Co., Ltd.; and Crystala Filters LLC, were terminated from the investigation due to

. settlement. See Order Nos. 14, 15, 16, not reviewed, Notice '(Aprill 2019).

On February 12, 2019, Complalnants filed a motion for summary determination of
violation of section 337 by the Defaulting Respondents. Complainants requested a general
exclusion order (“GEO™) and cease and desist orders (“CDOs”) against all three Defaulting
Respondents. On March 8, 2019, OUII filed a response supporting a finding of a violation as
well as the requested remedies of a GEO and CDOs for two of the Defaulting Respondents
(Calux and Angkua Environmental). : :

The ALJ issued the subject ID on July 11, 2019, granting the motion for summary
determination and finding a violation of section 337 by the Defaulting Respondents.
Specifically, the ID found that Complainants established infringement of claims 1-3, 6, 7, and 15
of the *146 patent, claim 49 of the *551 patent, claims 1-3, 7-9, and 12-15 of the ’322 patent, and
claims 1, 4-6, 9-11, 14-18, and 21-31 of the *852 patent with respect to each Defaulting
Respondents’ accused product(s) by substantial, reliable, and probative evidence. The ALJ
recommended that the Commission issue a GEO and CDOs against Calux and Angkua
Environmental. The ALJ also recommended setting a bond during Presidential review in the
amount of 100 percent. Id. No party petitioned for review of the subject ID.

On August 28, 2019, the Commission issued a Notice stating that the Commission
determined to review the ID in part and, on review, to correct an error in a citation and a typo.
84 Fed. Reg. 45170 (Aug. 28, 2019). The Commission’s determination resulted in finding a
violation of section 337. Id. The Notice also requested written submissions on remedy, the
public interest, and bonding. See id.

On September 6, 2019, Complainants submitted a brief on remedy, the public interest,
and bonding, requesting that the Commission issue a GEO, issue CDOs against two of the three
Defaulting Respondents, and set a bond of 100 percent during the Presidential review period.

On the same day, OUII also submitted a brief on remedy, the public interest, and bonding,
supporting the ALJ’s recommended GEO, CDOs against two of the Defaulting Respondents, and
bond in the amount of 100 percent. On September 13, 2019, OUII submitted a reply to -
.Complainants’ opening brief. No other submissions were filed in response to the Notice.

The Commission finds that the statutory requirements for relief under section 337(d)(2)
are met with respect to the Defaulting Respondents. See 19 U.S.C. 1337(d)(2). In addition, the



Commission finds that the public‘ interest factors enumerated in séction 337(d)(1) do not
preclude issuance of statutory relief. - See id. at 1337(d)(1).

The Commission has determined that the approprlate remedy in th1s 1nvest1gat10n is:
(1) a GEO prohibiting the unlicensed entry of certain water filters and components thereof that

~ infringe one or more of claims 1-3, 6, and 7 of the *146 patent; claim 49 of the *551 patent;

- claims 1-3, 7-9, and 12-15 of the "322 patent; and claims 14—-18 and 21-31 of the *852 patent;

and (2) CDOs against Angkua Environmental and Calux. The Commission has also determined
that the bond during the period of Presidential review pursuant to 19 U.S.C. 1337(j) shall be in
the amount of 100 percent of the entered value of the imported articles that are subject to the -
GEO and CDOs. The Commission’s orders were delivered to the President and to the United
States Trade Representative on the day of its issuance. The investigation is terminated.

The authority for the Commission’s determination is contained in section 33’7 of the
* Tariff Act of 1930, as amended, 19 U.S.C. 1337, and in Part 210 of the Comm1551on s Rules of
Practice and Procedure, 19 CFR part 210.

By order of the Commission.

e

Lisa R. Barton
Secretary to the Commission

Issued: November 12, 2019 .



CERTAIN WATER FILTERS AND COMPONENTS Inv. No. 337-TA-1126
THEREOF | .

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached NOTICE has been served by hand
upon the Commission Investigative Attorney, Claire Comfort, Esq., and the following parties as

indicated, on November 12, 2019.

Lisa R. Barton, Secretary

U.S. International Trade Commission
500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainant Electrolux Home Products, Inc.:

Andrew F. Pratt, Esq. ‘ U] Via Hand Delivery

VENEABLE LLP X Via Express Delivery
600 Massachusetts Ave NW [ Via First Class Mail

Washington, D.C. 20001

] Other:
On Behalf of Complainant KX Technologies, LLC:
Robert Curcio, Esq. ‘ U Via Hand Delivery
DELIO, PETERSON & CURCIO LLC Via Express Delivery
700 State Street, Suite 402 o [ Via First Class Mail

New Haven, CT 06511

O Other:



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washmgton, D.C.

In the Matter of

CERTAIN WATER FILTERS AND Investigation No. 337-TA-1126

COMPONENTS THEREOF

GENERAL EXCLUSION ORDER

The United States Intemaﬁonal Trade Commission (“Commission”) has determined that
- there is a violation of section 337 of tﬁe Tariff Act of 1930, as amended; 19 U.S.C. § 1337
(“se;:tion 337;’), in the unlawful importation, sale for importation, or sale within the United
States after importation of certain wafer ﬁltef cartridges for refrigerators,vincluding water filter
caftridge assemblies énd inter(;,onpectidn subassemblies, that infringe one or more of claims 1—3,.
6, and 7 of U.S. Patent No. 8,673,146 (“the *146 patent™); claim 49 of U.S. Patent No. 8,137,551
(“the *551 patent”); claims 1-3, 7-9, and 1215 of U.S. Patent No. 9,233,322 (“the
322 patent”); and claims 14—18 and 21-31 -of U.S. Patent No. 9,901,852 (“the 852 patent™).
Having reviewed the record 1n this iﬁvestigation, inciuding the written submissions of
the parties, the Commission has made ifs determinatioﬁ on the issues of remedy, the public
'inter.est, and bonding. The Commiséion has determined that a general e;;clusion from entry
for consumption is necessary to prevent circumvention of an exclusion order limited to
_products of named ’.persons and because there is a pattern of violation of section 337 and it is
difficult to identify thevsburce. of the infringing products. Accordingly, the Commission has

determined to issue a general exclusion order prohibiting the unlicensed importation of



infringing water filter cartridges for refrigerators, including water filter cartridge assemblies

and interconnection subassemblies.

~ The Commission has also determined that the public interest factors enumerated in

19 U.S.C. § 1337(d) do not preclude the issuance of the general exclusion order, and that the

bond during the period of Presidential review shall be in the amount of one hundred (100)

percent of the entered value of the articles in question.

Accordingly, the Commission hereby ORDERS that:

1.

Water filter cartridges for refrigerators, including water filter cartridge
assemblies and interconnection subaséemblies, that infringe one or more of
claims 1-3, 6, and 7 of the *146 patent; claim 49 of the *551 patent; claims 1—

3, 7-9, and 1215 of the 322 patent; and claims 14-18 and 21-31 of the

’852 patent (“covered articles”) are excluded from entry for consumption into

the United States, entry for consumption from a foreign trade zone, or -

withdrawal from a warehouse for consumption, for the remaining term of the

patents, except under license of the patent owner or as provided by law.

Notwithstanding paragraph 1 of this Order, covered articles aré entitled to

entry into the United States for consumption, entry for consumption from a

foreign trade zone, or withdrawal from a warehouse for consumption under

bond in the amount of 100 percent (100%) of the entered value of the

" products, pursuant to subsection (j) of Section 337 (19 U.S.C. § 1337(j)) and

the Presidential Memorandum for the United States Trade Representative of

“July 21, 2005 (70 Fed. Reg. 43,251), from the day after this Order is received

by the United States Trade Representative until such time as the United States



Trade Representative notifies the Commission that this Ordér is approved or
disapproved but, in ény event, not léter than sixty (60) days after. the date of
receipt of this Order. All entries of covered aﬁicles made pursuant to this
paragraph are to be reported to U.S. Customs and Border Protection (“CBP”),:
in advance of the date of the entry, pursuant to procedures CBP establishes. |
At. the discretion of CBP and pursuant to the procedures it establishes, persons
seekiﬁg to import covered articles that are potentially subject to this Order
may be requiréd to certify that they are familiar with the terms of this Order,
that they have made appropriate inquiry, and thereupon state that, to th¢ best
of theif knowle‘dge and belief, the products being imported are not excluded
from entry under paragraph 1 of this Order. At its diécretion, CBP may
require persons who have provided'the certification described in this
paragraph to furnish'such records or analyses to sﬁbstantiate the certification.
In accordance >with 19 U.S.C. § 1337(]), the provisions of this Order shall not
apply tb covered articles that are imported by and for the use of the United
States, or imported for, and to be used for, the United States with the
authorization or consent of the Government.

' The Commission may modify this Order in accordance with the procedures
described in section 210.76 of the Comrhission’s Rulés of Practice énd
Procedure (19 C.F.R. § 210.76).

" The Sgcrétar_y shall serve copies of this Order upon each party of record in this

investigation and upon CBP.



7. Notice of this Order shall be published in the Federal Register.

‘By order of the Commission.

Liéa R. Barton

Secretary to the Commission
Issued: November 12, 2019 |



CERTAIN WATER FILTERS AND COMPONENTS o No. 337-TA-1126
THEREOF

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached COMMISSION ORDER has been
served by hand upon the Commission Investigative Attorney, Claire Comfort, Esq., and the
following parties as indicated, on November 12, 2019.

" / :".

Lisa R. Barton, Secretary

U.S. International Trade Commission
500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainant Electrolux Home Products, Inc.:

Andrew F. Pratt, Esq. (] Via Hand Delivery

VENEABLE LLP Via Express Delivery
600 Massachusetts Ave NW ] Via First Class Mail

Washington, D.C. 20001

[J Other:
On Behalf of Complainant KX Technologies, LLC:
Robert Curcio, Esq. U] Via Hand Delivery
DELIO, PETERSON & CURCIO LLC Via Express Delivery
700 State Street, Suite 402 [] Via First Class Mail

New Haven, CT 06511 [ Other:




UNITED STATES INTERNATIONAL TRADE COMMISSION
‘Washington, D.C.

In the Matter of

Investigation No. 337-TA-1126
CERTAIN WATER FILTERS AND

COMPONENTS THEREOF

CEASE AND DESIST ORDER

- IT IS HEREBY ORDERED THAT Shenzen Calux Purification Technology‘ Co.,
Limited of Guangdong; China cease and desist from conducting any of the following activities in
the United States: importing, selling, offering for sale, marketing, advertising, distributing,
transferring (except for exportation), soliciting United States agents or distributors, and aiding or ._
.abetting other entities in the importaﬁon, sale for importation, sale after importation, transfér
(except for exportation), or distribution of water filter cartridges for refrigerators, including water
filter cartridge assemblies and interconnection subasse_mbiieS, that infringe one or moré of claims
1-3, 6, and 7 of U.S. Patent No. 8,673,146 (“the *146 patent™); claim 49 of U.S. Patent No..
8,137,551 (“the ’551 patent™); claims 1-3, 7-9, and 12-15 of U.'S.' Patent No. 9,233,322 (“the
’322 patent”); and claims 14—18 and 21-31 of U.S: Patent No. 9,901,852 (“the *852 patent™)
(collectively, “the asserted patents™) in violation of section 337 of the Tariff Act of 1930, as

amended (19 U.S.C: § 1337) (“section 3377).

L
Definitions

As used in this order:

: (A) “Commission” shall mean the United States International Trade Commission.



(B)

©

®)

(E)

)

(©)

- “Complainants” shall mean Electrolux Home Products, Inc. and KX

Technologies, LLC.
“Respondent” shall mean Shenzen Calux Purification Technology Co., Limited of
Guangdong, China.

“Person” shall mean an individual, or any non-governmental partnership, firm,

_association, corporation, or other legal or business entity other than Respondent or

its. maj ority-OWn_ed or controlled subsidiarie's, successors, or assigns.
“United States” shall mean the‘ﬁfty States, the Dfstrict of Coiumbia, and Puerto |
Rico. | |

The terms “import” and “importation” refer to importation for entry for
consumption under the Customs _laws of the United States.. |

The term “covered products” shall mean water filter cartridgeg for refrigerators,

including water filter cartridge assemblies and interconnection subassemblies, that

infringe one or more of claims 1-3, 6, and 7 of the *146 patent; claim 49 of the

’551 patent; claims 1-3, 7-9, and 12—15 of the *322 patent; and claims 14—18 and
21-31 of the ’85_2 patent. Covered products shall not include articles for which a

provision of law or license avoids liability for infringement.

IL.
Applicability

~ The provisions of this Cease and Desist Order shall apply to Respondent and to any of its

principals, stockholders, officers, directors, employees, agents, licensees, distributors, controlled

(whether by stock ownership or otherwise) and majority-owned business entities, successors, and

assigns, and to.each of them, insofar as they are engaging in conduct prohibited by section III,

infra, for, with, or otherwise on behalf of, Respondent.

)



I11.
Conduct Prohibited

The following conduct of Respondént in the United States is prohibited by this Order. -
For the remaining terms of the asserted patents, Respondent shall not: |
(A)  import or sell for importation into the United States covered products;
(B)  market, distribute, sell, or othgrwise tfansfef (eﬁcept for‘ exportation) importeﬁ
covered products; | |
- (C)  advertise imported covered producté;
(D)  solicit U.S. égents or distributors for imported cerred products; or
(E) aid or abet other entities in the importation, sale for impoftation, sale after

importation, transfer, or distribution of covered products.

Iv.
C_onduct Permitted

| Notwithstanding any other provision of this Order, specific conduct otherwise prohibited
by the terms of this Order shall be permitted if:
(A)  ina written instrument, the owner of the asserted patents licenses 6r authorizes
such specific conduct; or
(B)  such specific conduct is related to the 'imp‘ortat.ion or sale of éovered products by

~ or for the United States.

V.
Reporting

For purposes of this requirement, the reporting periods shall commence on J uly 1 of each
year and shall end on the subsequent June 30. The first report réquired under this section shall

cover the period from the date of issuance of this order through June 30, 2020. This reporting



requirement shall continue in fofce until such time as Respondent has truthfully reported, in two
consecutive timely filed r_epbrts, that it haé no inventory of covered products in the United States.

Within'thjrty (30) days of the last day of fhe reporting period, Respondent shall report to
the Commission: (a) the quantity in units énd the value in dollars of covered broducts that it has
imported and/or (ii) sold in the United States after importation during thé reporting period, and

(b) the quantity in units and value in dollars of reported covered products that remain in
invéntory in the United States at the end of the reporting period.

When filing written submissions, Respondent must file the original document
electronically oﬁ or before the deadlines stated above and submit eight (8) true paper copies th
the Office of the .Secre.tary by noon the nc;xt,day pursuant to section 210.4(f) of the
_Commi.ssion’s Rules of Practi_ce and Procedure (19 C.F.R. § 210.4(f)). ..Submissions should refer
to the investigation number (“Iﬁv, No. 337-TA-1126") in a prominent place on the cover pages

~and/or the first page. See Handbook for Electrbnic Filing Procedures,
h&p://Ww.usitc. gov/ secretéry/fed_reg_notices/rules/handbook_on_electronic_ﬁling.pdf.
Persons with questions regarding filing should contact the Secretary (202-205-2000). If
Respondent desires to submit a document to the Commission in»conﬁdence, it must file the
original and a phblic version of the original with the Office of the Secretary and must serve a
~ copy of the confidential version on Complaiﬂant’s counsel.!
Any failure to make the required report or the filing of any false or inaccurate report shall
constitute a violation of this Order, and the submission of a false or'inaccuréte report may be

referred to the U.S. Department of Justice as a possible criminal violation of 18 US.C. § 1001.

! Complainants must file a letter with the Secretary identifying the attorney to receive
reports and bond information associated with this Order. The designated attorney must be on the
protective order entered in the investigation.



(A)

®)

‘ VI
Record-Keeping and Inspection

For the purpose of s-ecuring compliance with this Order, Respondent shall retain
any and all records relating to the sale, offer for sale, marketing, or distribution in
the United States of covered products, made and received in the usual and
ordinary course of business, whether in detail or in surhmary form, for a period of
three (3) years from the close of the ﬁscal year to which they pertain.

For the purposes of determining or‘securing. compiiance with this Order and for
no other purpose, subject to any privilege reéognized by the federal coﬁrts of the
United States, and upon reasonable Writtén n(_)“cice by the Commission or its staff,
duly authorized representatives of the Commission shall be permitted access and
the right to inspect and copy, in Respondent’s principal offices during office
hours, and in the presenée of counsel or other representativgs if Respondeﬁt SO
choosés,‘ all books, ledgers, accounts, correspondence, memoranda, and other
records and documents, in detail and in summary.fénn, that must be rgtained

under subparagraph VI(A) of this Order.

~ VIL
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)

(B)

Serve, within fifteen (15) days after thé effective vdate of this Order, a copy of this
Order upon each of its respective officers, directors, managing agents, agents, and
employees who have any respohsibility f01j the impbrtation, marketing,‘
distribution, or sale of imported covered products in the United Stafes;

Serve, within fifteen (15) days after the succession of any persons referred to in



subparag\faph VII(A) of this order; a copy of the Order upon each successor; and
(C)  Maintain such records as will show the name, title, and address of each persén
upon whom the Order has been served, as described in Subpara’graphs VII(A) and
VII(B) of this order, together with the date on which service was made.
The obligations set forth in subparagraphs VII(B) and VII(C) shall remain’in effect until

the expiration of the asserted patents.

~ VIIL
Confidentiality

Any request for confidential treatment of information obtained by the Commission
pursuant to Section VI of this order should be inade_ in accordance with section 201.6 of the
Commission’s Rules of Practice and Procedure (19 CFR. § 201.6). For all reports for which

_confidential treatment is' sought? Respondent must provide a public Versién of such report with

confidential information redacted.

IX.
Enforcement

Violation of this order may result in any of the actions specified in. section 210.75 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.75), including an action for
civil peﬁalties under section 337(f), as Well as any other action that the Commission deems
appfopriate. In determining whether Respondent is in violation of this order, the Commission
may infer facts adverse to Respondent if it fails toi provide adequate or timely information.

X,
Modification

The Commission may amend this order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission’s Rules of Practice and Procedure (19

C.F.R. § 210.76).



XL
Bonding

The conduct prohibited by ‘Sec.tion I of this order may be continued during the sixty

. (60) day period in which this Order is under review by the United States Trade Representative,
as delegated by the President‘(70 Fed. Reg. 43,251 (Jul. 21, 2005)), subject to Respondenf’s
posting of a bond in the amount of 100 percent (100%) of the entered value of the covered
products. This bond provision does not apply to conduct that is btherwise permitted by Section
IV of this Order. Covered products importedv on or after the date of issuance of t‘his Order are

subject to the entry bond as set forth in the exclusion order issued by the Commission, and are

~ not subject to this bond provision.

The ‘bond is to be _posted in accordance with the prbéedures established .by the
Commission for the posting of bonds by complainanté iﬁ comiection with the issuance of
temporary éxclusion orders. .See 19C.FR.§ 210.68. The bénd and any accompanyiﬁg
documentation are to be provided to and épprox}ed by the Commission prior to the
commencemgﬁt of conduct that is otherwise prohibited by Secfion M1 of this Order. Upon the -
Secretary’s acceptance of the bond, (a) thé Secretary will serve an 'accéptance letter on all
: parties, and (b) Respondent must serve a copy of the bond aﬁd éccompanying documentation on
Complainants’ counsel.?

B The bond is to be forfeited in the‘ event that the United States Trade Representative
approves this Order (or does not disapprove it within the review period),.unless (1) the U.S. Court
of Appealvs for the F edefal Circuit, in a final judgment, reverses any Commission final -
~ determination and Qrder asto Respondent on appeal, or (ii) RéSpondent exports or destroys the

products subject to this bond and provides certification to that effect that is satisfactory to the

2 See Footnote 1.



Commission.

| This bond is to bé released in thé event the United States Trade Representative
disapproves this Order and no subsequent order is issued by thé Commission @d approved (or
nof disapproved) by the United States Trade Represéntative, upon service on Respondeht of an
.. order jssued by the‘Commission based upon application therefore made by Respéndent to the
Commission. | |

By order of the Commission.

Lisa R. Barton :
, Secretary to the Commission
Issued: November 12,2019 o



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

» ' : Investigation No. 337-TA-1126
CERTAIN WATER FILTERS AND

COMPONENTS THEREOF

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THATJ iangSu Angkua Environmental Technical Co.,
| Ltd. of RuGao, China cease and desist from conducting any of the following activities in the

“ United States: importing, selling, offering for sale, marketing, advertising, distributing,
transferring (except for exportation), soliciting United States agents or distributors, and aiding or
abetting other entities in tﬁe importation, sale for importation, sale after Vimpc')rtation, transfer
(except for exportation), or distribution of water filter cartridges for refrigerators, including water ,
filter cartridge assemblies and intercéﬁnection subéssembliés, fhét infringe one or more o.f claims
1-3, 6, and 7 of U.S. Patent No. 8,673,146 (“the *146 patent™); claim 49 of U.S. Patent No.
8,137,551 (;‘the 551 patent”); claims 1-3, 7-9, and 12-15 of U.S. Patent No. 9,233,322 (“the
. *322 patent”); and claims 1418 aﬁd 21-31 of U.S. Patent No. 9,901,852 (“the ’852 patent™)
(collectively, “the asserted patents™) ih violation of section 337 of the Tariff Act of 1930, as

amended (19 U.S.C. § 1337) (“section 337”).

I. _
Definitions

- As used in this order:

(A)  “Commission” shall mean the United States International Trade Commission.



®
©)

D)

(E)
(F)

G)

“Complainants” shall mean Electrolux Home Products, Inc. and KX

Technologies, LLC.

“Respondent” shall mean JiangSu Angkua Environmental Technical Co., Ltd. of |
RuGao, China. | |

“Person” shall mean an individual, or any non-governmental partnership, firm,
association, corporation, or other legal or business entity other than Respondent or
its maj ority-dwned or controlled subsidiaries, successors, or assigns.

“United States” sﬁall mean the fifty States, the District of Columbia, and Puerto
Rico. o

The terms “import” and “importatiori” refer to impprtation‘ for entry for

consumption under the Customs laws of the United States.

The term “covered products” shall mean water filter cartridges for refrigerators, |

including water filter ?artridge assemblies and interconnecfion subassemblies, that
infringe one or more of clairﬁs 1-3, 6, and 7 of the *146 patent; claim 49 of the
’551 patent; claims 1;3, 7-9, and 12-15 of the ’322 patent; and claims 14—18 énd
21-31 of the *852 patent. Covered products shall not include articles for which a

provision of law or license avoids liability for infringement.

IL.
Applicability

The provisions of this Cease and Desist Order shall apply to Respondent and to any of its’

principals, stockholders, officers, directors, employees, agents, licensees, distributors; controlled

‘(whether by stock ownership or otherwise) and maj ority-owned business entities, successors, and V

assigns, and to each of them, insofar as they are engaging in conduct prohibited by section III,

infra, for, with, or otherwise on behalf of, Respondent.

2 .



L
Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by this Order.
For the remainihg terms of the asserted patents, Réspondent shall not:

(A)  import or sell for importation into the United States covered products;

(B)  market, distribute, sell, or otherwise transfer (except for exportation) imported

covered produéts.;

(C). advertise impbrted covered products;

(D)  solicit U.S. agents or distributors for imported covered products; or

(E) aid or abet other entities in the importation, séle for importation, sale after

importation, transfer, or distribution of covered products.

Iv. .
Conduct Permitted

Notwifhstanding any other provision of this Order, specific conduct otherwise prohibited
by the terms of this Order shall be permitted if: |
(A)  in a written instrument, the owner of the asserted patents licenses or authorizes
such specific conduct; or
(B)  such specific conduct is related to the importation or sale of covered products by

or for the United States.

V.
Reporting

For purposes of this requirement, the reporting periods shall commence on July 1 of each
year and shall end on the subsequent June 30. The first report required under this section shall

cover the period from the date of issuance of this order through June 30, 2020. This reporting -
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. requirement shall continue in force until such time as Respondent has truthfully reported, in two

consecﬁtlve tlmely filed reports that it has no inventory of covered products in the United States.

Wlthm tthty (30) days of the last day of the reporting perlod, Respondent shall report to
the Commission: (a) the quantity in units and the value in dollars of covered products that it has
imported and/or (ii) sold iﬁ the United States after impor_tation during the reporting period, and
(b) the quantity in units aﬁd value in dollars of reported covered products that remain in
1nventory in the United States at the end of the reporting period.

When filmg written submissions, Respondent must file the original document
electronically on or before the deadlines stated above and submit eight (8) true paper copies to
the Office of the Secretary by noon the next day pursuant to section 210.4(f) of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.4(f)). Submissions should refer
to fhe investigation number (“Ihv. No. 337-TA-1126") in a prominent place on the cover pages
and/or the first page. See Handbook for Eleétronic Filing Procedureé,
http://www.usitc.gov/secretary/fed_reg_notices/rules/handbook_on_electronic_filing.pdf.
Persons with questions regarding filing should contact the Secretary (202-205-2000). If
Respondent desires to submit a document to the Commission in conﬁdence; it must file the
original and a public version of the original with the Office of the Secretary and must servea -
copy of the confidential version on Complainant’s counsel.!

Any failure to make the required report or the filing of ény false or inaccurate report shall
constitute a violation of this Order, and‘ the submission of a false orAinaccurate report may be

referred to the U.S. Department of Justice as a possible criminal violation of 18 U.S.C. § 1001.

! Complainants must file a letter with the Secretary identifying the attorney to receive
reports and bond information associated with this Order. The de51gnated attorney must be on the

protective order entered in the investigation.
4



(A)

B)

VL
Record-Keeping and Inspection

For the purpose of securing compliance with this Order, Respondent shall retain -
any and all records relating to the sale, offer for sale, marketing, or distribution in
the United States bf covered products, made and received in the ﬁsual and
ordinary course of business, whether in detail or in summary form, for a beriod of
three '(3) years from the close of the fiscal year to which they pertain.

For the purboées of determining or securing compliance with fhis Order and for

no other purpose, subject to any privilege recognized by the federal courts of the

United States, and upon reasonable written notice by the Commission or its staff,

duly authorized representatives of the Commission shall be permitted access and
the right to inspect and copy, in Respondent’s principal offices during office -
hours, and in the presence of counsel or other representatives if Respondent so

chooses, all books, ledgers, accounts, correspondence, memoranda, and other

records and documents, in detail and in summary form, that must be retained

under subparagraph VI(A) of this Order.

: VII. .
Service of Cease and Desist Order

Respondent is ordered and directed to:

N

(B)

Serve, within fifteen (15) days after the effective date of this Order, a copy of this
Order upon each of its respective bfﬁcers, directors, managing agents, agents, and
employees who have any responsibility for ‘the impbﬁation, marketing,
distribution, or sale of irﬁported covéred products in fhe United States;

Serve, within fifteen (15) days after the succession of any persons referred to in



subparagraph VII(A) of this-orde.r, a copy of the Order upon each successor; and
(C)  Maintain such records as will show thé name, title, and address of each person
upon whom the Order has been served, as described in subparagraphs VII(A) and
VII(B) of this order, together with the da‘;e on which service was made.
The obligations set forth in subparagraphs VII(B) and VII(C) shall remain in effect unfil
the expiration of the asserted patents.

VIIL
- Confidentiality

- Any request for confidential treatment of information obtained by the Commission
pursuant to Section VI of this order_ should be méde in accordance with section 201.6 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 201.6). For all reports for which
confidential treatment is sbught,_ Respondent must provide a public version of such report with
confidential information redacted.

IX.
Enforcement

Violation of this order may result in any of the actions spevciﬁv.ed.i_n sectioﬁ 210.75 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.75), includiﬁg an action for
civil penalties under section 33_7(1), as well as.a.ny other action that t_he Commission deems
apprbpriate. In determining whether Respondent is in violatidn of this drder, the Commission
may infer facts adverse. to Respondent if it fails to provide adequate or timely informatioﬁ.

X. _
Modification

The Commission may amend this order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission’s Rules of Practice and Procedure (19

C.FR. § 210.76).



XL
Bonding

The conduct prohibited by Section 111 of this order may be continued durin‘g the sixty
(60) day period iﬁ which this Order is unde; review by the United S_tatés Trade Representative,
as delegated by the President (70 Fed. Reg; 43,251 (Jul. 21, 2005)), subject to Reépondent’s '
pdsting of a bond in the amount of iOO percent (100%) of the entered valuelof the covered
products. This bond provision does not apply to conduct that is otherwise.permi‘-[ted by Section
»IV of -this Order. Covered products import_éd on or after the date of issuance of this Order are
| subj ect to ’thc_ entry bond as set forth in the exclusion order issued by the Commission, and are
not subject to this bond provision. |
The bond is to be posted in accordahce with .the' procedures established by the
Comrﬂission for the posting of bonds by éofnplainants in connection with the iésuance of
temporary exclusion orders. See 19 C.FR. §210.68. The bond and any accompanying
documéntation are to be provided to and approved by the Commission prior to the
- commencement of conduct that is otherwise prohibited by Section III of this Order. Upovnb the
Secretary;s acceptance of the bond, (a) the Secretary will serve an accepténce letter on all
parties, and (b) Respondent must serve a copy of the bond and accompanying documentation on
' Corﬂplainanté’_ counsel.?

The bond is to be forfeited in the e\}ent that the United States Trade Representative
approves this Order (or does not diéapprove it within the review period), unless (i) the US Court
of Appeals for the Federal Circuit, in a final judgment, reverses any Commission final
determinatioﬁ and order as to Respondent on appeal, or (ii) Respondent exports of destroys the

~ products subject to this bond and provides certification to that effect that is satisfactory to the

2 See Footnote 1.



Commission.

This bond is to be released in the event the United States Tréde Representative
disapproves this Order and no subsequent order is issued by the Commission and approved (or
not disapproved) by the United States Trade Representativé, upon' service on Respondent of an
order issued by the Commission based upon applicétion therefore made by Respondent to the
Commission. |

By order of the Commission.

Gize>

Lisa R. Barton
Secretary to the Commission
Issued: November 12, 2019
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

Ih the Matter of

Investigation No. 337-TA-1126
CERTAIN WATER FILTERS AND

COMPONENTS THEREOF

COMMISSION OPINION

I. INTRODUCTION

On August 23, 2019, the Commission determined that thre‘¢ reépondents to this
inVestigation, that were all found in default, violated section 337_ of the Tariff Act of 1930, as
amended, 19 U.S.C. § 1337 (“section 337”). Notice, 84 Eed.. Reg. 45170 (Aug. 28, 2019). All
other re_spoﬂdents named in this investigation were pré_viéusly terminated from the investigation
due to settlement. See id.; see also Order Nos. 14, 15,16 (all Mar. 5, 2019), not revi’ewed, Notice
(April 1,2019). The Commission has det_ennined that the appropriate remcdy in this investigation
is a general exclusipn order (“GEO”) and cease‘an.d desist orders (“CDOs”) directed to twb of the
defaulting respondents. The Commission has determined to set a bond in the amount of 100
percent of the entered value for subject articles impoﬁed during the period of Presidential review.
See 19 U.S}.C. § 1337(G)(3). |

II. . BACKGROUND

The Commission instituted this investigation on August 1, 2018, based upon a complaint,
as amended, filed on behalf of Electrolux Home Products, Inc. of Charlotte, North Carolina, and
KX Technologies, LLC of West Haven, Connecticut (collectively, “Complainants™) alleging

violations of section 337 in the sale for importation, importation, or sale after importation of certain
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‘water filters and components thereof that ihfringe_ one or more claims of U.S. Patent
Nos. 8,673,146 (“the *146 patent”), 8,137,551_.(“the ’551 pafent”); 9,233,322 (“the 322 patent™),
and 9,901,852 (“the 852 patent™) (collectively, ';‘the Asserted Patents”). 83 Fed. Reg. 37514
(Aug. 1, 2018); see also Amended Complaint (June 27, 201 8) (“Am. Compl.”)"; The
Complainants also aileged that a domestic industry éxists. Id.  The Commission’s notice of
in§estigation named eight respondents. 83 Fed Reg.. 37514 (Aug. 1, 2018).. The. Office of
Unfair Import Investigations ("‘OUII”) was also barticipating in the investigation. Id.

The following respondents were previously terminated from the investigation due to
settlement: Ningbo Pureza Limited of Ningbo, China; Hong Kong Ecoaqua Co., Limited of
Hong Kong, China; Ecolife Technologies, Inc. of City of Industfy, California; Ecopure Filter
Co., Ltd. bf Qindao, China; and Crystala Filters LLC of Patterson, New J ersey (collectively, “the
Settled Respondents™). - See Order Nos. 14, 15, 16 (all Mar. 5, 2019), not reviewed, Notice
(April 1,2019).

The following three respondents were found in default: Shenzen Calux Pﬁriﬁcation
Technology Co., Limited of Guangdong, China (“Calux”); JiangSu Angkua Environmental
Technical Cq., Ltd. of RuGéo, China (;‘Angkua Environmental”); and Shenzhen Dakon
Purification Tech Co., Ltd. Guangdong, China (‘;Dakon”) (collectively, “the Defaulting
Respondents™). See Order No. 9 (Oct.‘3, 2018), not reviewed, Notice (Oct.. 25,2018).

Oﬁ October 29, 2018, the administrative law judge (“ALJ”) granted-C.omplainants’ '
unopposed motion seeking termination of claim 15 of the *146 patent and claims 1, 4-6, and 9-1 1 
of the *852 patent from this investigation. See Order No. 12 (Oct. 29, 2018), not reviewed,

Notice (Nov. 26, 2018).
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On February 12, 2019, Cbmplainahts moved for summary determiﬁation that the
dofnestfc industfy requirement was satisfied and that thev Defaulting Respoﬁdents violated section -
337. See Complainants’ Memorandum in Support of Complainants’ Motion for vSurhmary
Determination (“M.SD”). OUII supported Complainahts’ m_‘otion_. See OUIL Respbnse to
Compliainants’ Moiioln for Summary Determination (“IA Responsé”). On July 11, 2619, the
presiding ALJ issued Order No. 17 granting Complainants’ motion. See Order No. 17 (July 11,
2019), reviewed in part, Notice (Aug. 28, 2019). Specifically, Order No.» 17 found, inter alia,
that: (1) the accused productsvi‘nfringe the Assefted Patents; (2) “the evidence satisfies the
V importation element by specific instances of importaﬁon and/or a sale for importation” of the

accused products by the Defaulting Respondents; and (3) Complainants satisfy fhe domestic
industry requirement, including both the so’-called technical and economic prongs. Order
No. 17 at 22, 34-62,(citing MSD at Ex. A-(Beaman Aft) at Exs. D, E, F); see also MSD at  29-
31; IA Response at 24-27. The Order includes the ALJ’s recommendation that the Corﬁmission '
issue a GEO and CDOs against two of the Defaulting Respbndents, and impose a bond of 100
-percent of entered value during the period of Presidential review. Order No. 17 at 62-80.
On August 23, 201 9, the Cornmission issﬁed a Notice of its determination to review
Order No. 17 in part and, on review, to correct an error in a citation and a typo. 84 Fed. Reg. at
45i70. The Commission’s determination resulted in ﬁnding a violation of sectioﬁ 337. | Id.
The Notice also requeéts written.submissions on remedy, public interest, and bonding from the
parﬁes, government agencies,»and the public. Id.
On September 6, 2019, Complainants submitted a brief (“Comp. Br;” or ‘;Complainants’
Remedy Brief”) on remedy, public interest, and bonding, requesting that the Cémmission issue a

GEO, issue CDOs against two of the three Defaulting Réspondents, and set a bond in the amount
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of 160 percént of entered value during the pefiod of Presidential review. On the same day, OUII -
also submitted a brief (“OUIi Br.”) on remedy, public interest, aﬁd bonding supporting -the ALJ’s
recommended GEO, CDOs against two ‘of‘ th;: Defaulting Respondents, and bond of 100 percent.
~ On September 13, 2019, OUII submitted a reply to Complaiﬁants’ Remedy Brief. No. other
submissions were filed in response to the Notice.

HI. DISCUSSION

"Where a violation of section 337 has been found, the Commission must consider the issues
of remedy,'the public .interest, and bonding applicable to infringing impoit‘s that enter the United
| States during the Presidential review period. The Commission has “bféﬁd discretion iﬁ seleéting
the form, scope, and extent of the remedy.” Viscofan, S.A. v. Int’l Trade Comm’n, 787 F.2d 544, .
548 (Féd. Cir. 1986). The Commission may issue an exclusion order excluding the goods of the
person(s) found in lviolation (a lim’ited exclusion order) or, if certain criteria are met, against all
infriﬁging goods regardless of the source (a generél exclusion order). See F' ﬁji Photo Filmv. Int’l
Trade Comm'n, 474 F.3d 1281, 1‘286 (Fed. Cir. 2007); see also 19 U.S.C. §§ 1337(d)(2), (8)(2).
In addition to, or in lieu of, the issuance of an exclusion order, the Commission has authority to
issue cease and desist orders as a remedy for a violation of section 337..V See Certain Table Saws
Incorporating Active Injury Mitigation Technology and Components Thereof, Inv. No 337-TA-
965, Comm’n Op. at 4-6 (Feb. 1, 201 7 (puBlic version).(“Table Saws™); Certain P'rl*otective Cases
and Components Thereof, Inv. No. 337-TA-780, Comm’n Op. at 28 (Nov. 19, 2012) (“Protective
Cases™); see also 19 U.S.C. § 1337(f)(1). | i

- For the reasons described herein, the Commission has determined to issue a GEO pursuant
to section 337(d)(2), issue two CDOs pursuant to section 337(f)(1), and set a bond in the amount

of 100 percent of the entered value of products covered by the GEO.
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A, A General Exclusion Order Under Section ‘337(d)(2)' is Appropriate

General exclusion orders reach entities beyond those that appeared before the Commission.
Therefore, the Commission exercises caution when issuing this broad ‘remedy. As the
Commission has exp'lained:

A general exclusion order may have far reaching consequences and applies to

entities not respondents in the investigation, and even to entities who could not have

been respondents, such as entities who did not import until after the conclusion of

the investigation. Thus, the Commission has stated that “[blecause of its

considerable impact on international trade, potentially extending beyond the parties

and articles involved in the investigation, more than just the interests of the parties

is involved. Therefore, the Commission exercises caution in issuing general
exclusion orders and requires that certain conditions be met before one is issued.”

Certain Cases for Portable Elec. Devices, 337-TA-867/861, Comm’n Op. at 7-8 (July 10, 2014)
(public version) (“Cases for Portable Elec. Devicés”) (quoting Certain Agricufturaf Tractors
Under 50 Power Takeoff Horsepower, Inv. No. 337-TA-380, Comm’n Op. at 15 (Mar. 12, 1997)).

Section 337 includes two subéections that address when the Commissibn may issue a GEO:
section 337(d)(2) and section 337(g)(2). The principal difference between these two subsections
is that subsection (d)(2) applies where one or more respondents af)peared to contest the
investigation; while subsection (g)(2) is reserved for investigations where no person appears to
contest thé investigation. See Certain. Handbags; Luggage, Accessories, and Packaging Thereof,
Inv. No. 337.—TA-754, Comm’n Op. at 5n.3 (June 13, 2012) (“Handbags™) (“Although 19 U.S.C.
§ 1337(g)(2) governs the consideration of whether‘to issue a GEO in default cases, this provision
applies only when no reépondent appears to contesf the iﬁvestigation. In this case, sin;:e several
respondents did appear and were later _términated baSéd on consent orders or settlement agreéménts,
section 337(g)(2) does not apply.”); compare § 1337(d)(2) with § 1337(g)(2). While only the text
| of section 337(g)(2) explicitly states that the underlying violation of section 337 must be

“established by substantial, reliable, and probative evidence” (see § 1337(g)(2)(B)), a GEO under
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section 337(d)(2) must also rest upon 5 violation established by the same standard of proof. See
Certain Sildenafil or Any Pharmaceutically Acceptable Salt T hereof, Such as Sildenafil Citrate,
and Products Containing Same, Tnv. No. 337-TA-489, Comm’n Op. at 4 (July 23, 2004) (public |
version) (explaining tha‘s ;‘a violation of seetion 337 may not .be found unless supported by
‘reliable, probative, and substantial evidence,”’ regardless of wﬁether subsection (d)(2) or (@12
.applies). Section 337(gj(2) also explicitly incorporates the requirements of subsection (d)(2)
among its own requirements. 19 U.S.C.. § 1337(g)(2).l |

Here, three respondents defaulted without appearing, but ﬁve other respondents appeared
and were terminated based on. settlerhent and consent orders. Therefore, section 337(d)(2)
provides tﬁe correct legal framework to analyze whether a GEO is an apprepriate remedy in this
investigation. | See Handbags, Comxﬁ’n Op. at 5 n.3; Certain Self-Anchoring Beverage
Containers, Inv. No. 337-TA-1092, Cemm’n Op. at 15 (July 24, 2019) (public Versios) (“[W]here
a respondent appears and was terminated based on a settlement agreement, section 337(g)(2) does
noe apply”). |

Section 337(d)(2) provides:

The éuthority of the Commission to order an exciusion from entry of articles shall

be limited to persons deterrvnined‘by the Commission to be violating this section
unless the Commission determines that—

(A) a general exclusion from entry of articles is necessary to prevent
circumvention of an exclusion order limited to products of named
persons; or ‘

(B) there is a pattern of violation of this section and it is difficult to identify
the source of infringing products.

19U.S.C. § 1337(d)(2). Satis_faction of either of the requirements in subsection (d)(2) will sufﬁee
to support issuance of a GEO. See Fuji Photo Film, 474 F.3d at 1286. As discussed below, the -

Commission has determined that both conditions are satisfied, i.e., a GEO is necessary to prevent
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circumvention of limited exclusion orders (“LEOs”) directed to only the Defaulting Respondents,
and there is both a pattern of violation of section 337 with respect to producfs that infringe the
Asserted Patents and it is difficult to identify the source of the infringing products.

s L A GEO is Necessary to Prevent Circumvention of an LEO

The Commission has dete’fmined that a GEO is necessary to prevent circumvention of an
LEO. The record eviderice shows numerous internet seller listings on Amazon and eBay as well
as generic, unmarked prodﬁct shipments. See Order No. 17 at 67-68 (citing Am. Compl., Ex. 37
(Bayne Decl.) at §9 4-5 (Exs. A-D); Am. Compl. Exs. 10-12, 15; MSD at Ex. B (Ramos Decl.) at
Exs C, E; Declaration of Thai-Hoa X. Nguyen, Esq. in Support of Cémplainants’ Motion for
| Summary Determination (“Nguyen Decl.”) (Mar. 7, 2019) at ﬂ 4-6); see also Certain Tonerf»
Cartridges and Components Thefeoﬁ In§. No. 337-TA-918, Comm’n Op. at 6 (Oct; 1, 2015)-
(“Toher Cartridges”). Further, the distriblitioh networks that the Defaulting Respondents lise for
| selling and importing the infringing prbducts arenot clear. Id. For example, the evidence shows
that Cémplainants attemptéd to place an order with Calux, but the order was fulfilled by Dakén.
See Order No. 17 at 67 (citing Am. Compl., Ex. 37 (Bayne Decl.), ] 4-5 (Exs. A-D)). Thus,
there is a high likelihood that an LEO directed to only the Defaulting Respondents would be
ineffective from its inbeption, as it would immediately be circumvented thr‘ough Internet
operations, masking of identities and product sources, and use of unmarked, generic, or reseller-
branded packaging.

Further, the record evidence demonstrates that the .Defaultir.lg Respondents cén sell or route
the infringing water filters through other internet sellers into the United States such that thé product
sources are masked. Cbmp. Br. at 14 (citing MSD at. Ex. B (Ramos Decl.) § 7 at Ex. C

- (Alibaba.com LLC 002) (listing Calux (d/b/a “caluxwell”) and Angkua Enviromﬁental (d/b/a

“aqfeel”) address in China); Amended Complaint at Ex. 28 (displaying Dakon’s location in

7
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China)). The evidence further shows that the souréés of infringing water filers can be obscured
by usiﬁg é freight company to ship the products in a géneric cardboard shippir;g box without any
branding or identification of th¢ producer or the source. Ié’. at 15; see, .e. g, MSD at Ex. H
(NPL _00001011) (U.S. Customs and Border Proteétioﬁ (“CBP”) foﬁn did not identify actual
- source); MSD at Ex. I (Aston Devcl.) 199, 12. The Corﬁmission has previously found the practices
of “facilitating circumvention through Internet operations; masking of identities and product
soﬁrces; -and use of unmarked, generic, and/or .reséller-brande.d packaging’f would all indicate a
likelihood of circumvention. See Toner Cartridgés, Cofnm’n Op. at 6. Based on the evidence
of record, there is a high likelihood that an LEO would be circumvented, and thus, a GEOv is
necessary. |

| Finally, the conclusion that an LEO would likely be circumventéd is reinforced by the fact
that neaﬂy all of the foreign sellers identified in the record offer their products for sale through
online commerce .sites such as Amazon.com, eBay.com, and Alibaba.com. See Order.No. 17 at
4,44; MSD at Ex. B (Ramos Decl.) at Exs. B, C (Alibaba LLC 002), E (Alibaba LLC 004); Nguyen
Decl. at {7 4-8 (Amazon inventories held in names of third parties); MSD at Ex. D (Adair Décl.)
at Ex. C). The Commission has previously recognized that such online sales indicate a likelihood
that an LEO would be circumvented by virtue of the ease with which sellers can fnask or change
their_ identities. See Toner Cartridges, Comm’n Op. at 7 (“[T]he evidence shows that many of the
Retailer Respondents e in this investigation conduct their operations via one or more Internet
websites; thereby facilitating circumvention of an exclusion order limited tQ produéts of named
respondents.”); Certain Loom Kits for Creating Linked Articles, Inv. No. 337-TA-923, Comm’n |
Op. at 12 (June 26, 2015) (public version) (“Loom Kits”) (“If the Commission entered an exclusion

order limited to the products of the defaulting respondents, the defaulting respondents could
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circumvent the order via anonymous sales on the Ihtemet.”); Cases for Portable Elec. Devices,
Comm’n Op. at 9f10, 15-18 (“[T]he respondents can veasily circumvent an LEO by selling
infringing goods online.”). | | | .
| Accordingly, based on the record before it, .the Comrhission has det¢rmined that a GEO
barring entry of aniclés is necessary to prevent circumvention of an exclusion order limited to the
Defaulting Respondents. Thus, section 337(d)(2)(A) is satisfied. -

2. There is a Pattern of Violatioﬂ of Section 337 with Respect to the

‘Asserted Patents and the Sources of the Infringing Products are
Difficult to Identify '

The Commission has determined that there is a pattern éf violation of section 337.
Complainants presented substantial, feliabie, and probative evidence demonstrating that certain
water filters, which are marketed as replacements and appear to infringe, are offered for sale by
numerous foreign entities over the internet, with suspect product listings numbering into the
thousands. See Order No. 17 ét 68-71 (citing MSD at 98-105, 108-110; MSD at Ex. I (Aston
Decl.) at 9 6-8, 11, 15; IA Resﬁénse at 39; M.SD at Ex. D (Adair Decl.) at | 7-8, Exs. B-C; MSD
at Ex. C (Conlin Depo.) at Exs. 1-3, 7, MSD at Ex. A (Beamah Aff.)‘ at 9 54-55; MSD at Ex. J).
The thousands of online product listings for'r.eplac'ement water ﬁlteis supports the conclusion that
there is a pattern of violation with respect to the products that infringe the Asserted Patents. | .

| The Commission has further determined that the sources of the infringing products are
difficult to identify based on récord evidence. See Order No. 17 at 71-72 (citing MSD at 99,
~111; MSD at Ex. H; IA Response at 41; MSD at Ex. I (Aston Decl.) at 9 9; 12; MSD at Ex. J).
For example, the evidence of record shows.that domestic sellers on Amazon and eBay operate
virtually anonymously by using various pseudonymous names, which can be changéd easily and
at will,'and using listings that provide no information about the real account owner. See Order

No. 17 at 69-70; Comp. Br. at 17-19 (citing MSD at Ex. D (Adair Decl.) 1 7-8 at Exs. B-C

9



PUBLIC VERSION

-(AMZN0000001-AMZN0000002) (containing product listings by sellers using pseudonymous
names); MSD at Ex. C (Conlin-Depo.) at Exs. 1-3 (EBAYOOOOOOI-EBAY0000003) (same);
MSD at Ex. L (Zh1b1n Depo ) at 68: 18- 22 69:-1-9). In addition, Complainants ptesented
ev1dence demonstrating that the source of infringing water filters can be obscured by usmg a
freight company to shlp the infringing water ﬁlters in a generic cardboard shipping box without
any branding identifying the producer. Comp. Br. at 15 (citing MSD at Ex. H
(NPL_00001011)). Complainants.also provided CBP seizute notices that show importers use
counterfeit packaging with the name of one Complainant in this investigation but the original
souree is usualiy unknown. Id. (citing MSD at Ex. I (Aston Decl.) 499, 12).

Accordingly, based on the record before it, the Commission has determined that there isa
pattern of violation of section 337 and that the sources of the infringing products are difficult to |

identify. Thus, the conditions of section 337(d)(2)(B) are satisfied.

B. Cease and Desist Orders as to Two Defaulting Respondents Under Section
337(f) are Appropriate! ‘ ,

In addition to, or in lieu of, the issuance of an exclusion order, the Commission has

1 Comm1ss10ner Schmidtlein does not join section III.B. of the Commission’s opinion.
Instead she finds that the requested CDO relief is governed by section 337(g)(1), rather than
section 337(f)(1), because each of the Defaulting Respondents satisfy the conditions of
subsections (A) through (E) of section 337(g)(1). See Order No. 9 (Oct. 3, 2018), not reviewed,
Notice (Oct. 25, 2018). In prior investigations, Commissioner Schmidtlein has explained her
view that absent public interest considerations to the contrary the “shall, upon request, issue”
language in section 337(g)(1) does not grant the Commission discretion to decline to issuea
requested CDO when the conditions of subsections (A) through (E) are satisfied. See Certain
Industrial Automation Systems and Components Thereof Including Control Systems, Controllers,
Visualization Hardware, Motion and Motor Control Systems, Networking Equipment, Safety
Devices, and Power Supplies, Inv. No. 337-TA-1074, Comm’n Op., Dissenting Views of

Commissioner Schmidtlein (April 23, 2019). Consistent with that view, Commissioner
Schmidtlein finds that the Commission is required to issue the requested CDOs against Angkua
Environmental and Calux. No CDO against Dakon is warranted since Com’plainants‘ are no
longer seeking a CDO against that entity. See Comp. Br. at 8-11.
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authority to iss’ue.a CDO as a remedy for violation of sectioﬁ 337. See 19 U..S.C. § 1337(H)(1). | ,
The Commission has generally issued a CDO when, with respect to the imported infringing -
products, a respondent maintains commercially significant inventories in the U.S. or has significant
domestic opérations that éould undercut the refnedy providéd,by an exclLlsion order. See, e.g.,
Tabfe Saws,,C(.)mm’n Op. at 4-6; Protective Cases; Comm’n Op. at 28 (citing Certain Lasér Bar
Code Scanners and Scan Engines, Componenfs T héreof and Products Containing Same, Inv. No. -
337-TA-551, Comm’n Op. at 22-23 (June 14, 2007)). “A complainant seeking a cease and desist
order must demonstrate, based on the record, that this remedy is necessary to address the violation
found in the investigation so as to not uﬁdercut the relief provided by the exclusion order. » Table
Saws, Comm’n Op. at 5 (citing Certain Integrated Repéaters, Switches, IT ransceivers, .and
Pfoducts Containing Same, Inv. No. 337-TA-435, Comm’n Op: at 27 (Aug. 16? 2002) _(;‘Integrated
Repeaters”); H.R. Rep. No. 100-40, at 160 (1987)). |

| In prior investigations, thé Commission has looked to factual_allégations’ and evidence in
the record, including the complaint, showing that a defaulting féreign respondent maintains
domestic inventories of subjrect producfs or engages in domestic activities with respect to the
subject prodﬁcts such as évidence of intefnet sales, sales through online retailers like Amaizon.com,
and sales receipts. See, e.g., Certain Digifal Photo Frames and Image Display Devices and
Components Thereof, Inv. No. 337-TA-807 (“Digitél Photo.Fraines”), Comm’n Op. at 9 (Mar. 27,
2013); Certain Hand Dryers and Housings for Hand nyers, Inv. No. 337-TA-1015, Comm’n Op.
at 11 (Oct. 30, 2617) (‘.‘Hand Dryers™);, Certain Arrowheads with Deploying Blades and
Components Thereof and Packaging T hérefor, In\}. No. 3.37-TA-977, Comm’n Qp. at 21-22 (Apr.
28, 2017); Certain Electric Skin Care Devices, Brushes and Chargers Therefore, and Kits

Containing the Same, Inv. No. 337-TA-959, Comm’n Op. at 31-33 (Feb. 13, 2017)).

11
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1. Angkua Environmental .

The Commission has determined that the record evidence demonstrates that ‘Angkua
.Er‘lvironmental maintains commercially significant invéntp_ries and engages in business activities
in the United States, which éould undercut the effectiveness of a GEO. For example, the evidence
shows that there.are Amazon inventories containing large quantitiés of Angkua Environmental’s
inﬁingiﬁg Water filter products. See Nguyen Decl., § 5-6 (citing to MSD at Ex. D (Adair Decl.)
at Ex. C (indicating nearly 200,000 units are in inventory at Amazon warehousés)); see also Hand
Dryers, Comm’n Op. at 11 (evidence of product sales fulfilled from domestic Aﬁlazon warehouses
sufficient to allow for CDO). Further, the evidence demonstrates that Angkua Environmental
previously sold for irﬁportation hundreds of infringing wat.er filters to a non-respéndent entity in
Minnesota as well as thousahd_s more to a non-respondent entity in Georgia. See Am. Compi.,
Ex. 11 (Arvig Decl.), 99 8-13, 19 (describing importation of water filters from Angkua
Environmental; and inté_met advertising and sales by vWater Filters Direct LLC d/b/a Tier 1 in
Minnesota); Am. Compl., Ex. 11 (Arvig Decl.)'at Ex. A (in\.loices and shipping documents); Am.
Compl., Ex. 12 (Sebree Decl.), v11-17, 21, 26 (Angkua Environmental sold for importation
_ thousands of infringing water filters for Brixton Holdings, LLC in Georgia for sale in the U.S8.);.
Am. Compl., Ex. 12 (Sebree Decl.) at Exs. 1-2. There is also 'e'vidence that Angkua
Environmental completed 103 sales transactions from 2016-2018 through Alibaba.com with |
delivery in the United States. See MSD at Ex. B. (Ramos Decl.) at Ex. E (Alibaba.com 0004).
Therefore, based on the record evidence, the Commission has determined to issue a CDO agains}tl
Angkua Environmental. -

2. Calux

The Commission has determined that the record evidence demonstrates that Calux

maintains commercially significant inventories and engages in business activities in the United

12
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States. F o.r> example,v thé evidence shows that Calux previously imported thousands of the
infringing water filters for AGA Imports LLC (“AGA”) to sell in the United States. Comp. Br.
- at 10 (citing Am. Compl., Ex. 10 (Grazi .[l)ecl.), 99 22-23 (describing sales éf filters manufactured
by Calux, imported by AGA, and advertised by AGA on Arhazon.corh, Jet.com, Walmart.com and
eBay.com)). Further, in April‘ 2018, Calux advertised oﬁ Alibaba.com that it had the ability to
| supply commercial quantities of 20,000 pieces a montﬁ of replacement water filters under either
Calux’s brand namé or an OEM brand name of the purchaser’s choosing. Order No. 17 at 76
A(citing Am. Compl., Ex. 25>(advertisir'1g replacement water filters with “Supply. Ability: 20000
Piece/Pieces per Month ULTRAWF Refrigerator Water Filter” from the “Port: Shenzlien™)). The
record evidence further demonstrates that Calux made four sales of commercial quantities of water _
filters on Alibaba.com in July and Aﬁgust 2018 for delivery to addresses in the United Stateé. Id
(citing MSD at Ex. B (Ramos Decl.) at Ex. E (Alibaba LLC 004) (see sales by “caluxwell” for
l“refrigerator air filter” sales to both an “MRX STORE” and to a zip code in Te);as)). Based on
the record evidence, it is reasonable to infer that Caluﬁ maintains commercially significant
inventories.and engaées in business activities in the Uhited States. Accordingly, the Commission
has determined to issue a CDO against Calux.

3. Dakon

Complainants previously Sought a CDO against the third Defaulting Respondent, Dakon,
but Complainants’ Remedy Brief does not include a request, evidence, or arguments related to a

CDO against Dakon. Compare Comp. Br. at 8-11 fo MSD at 117; Am. Compl. at 2-3,37.> The

2 We note that the Federal Circuit has found that the Commission must grant relief
against defaulting respondents, subject only to public interest concerns, if all prerequisites of
section 337(g)(1) are satisfied. Laerdal Medical Corp. v. Int’l Trade Comm’n, 910 F. 3d 1207,
1212 (Fed. Cir. 2018). However, the Federal Circuit in Laerdal evaluated defaulting
respondents under section 337(g), whereas here, the Commission evaluates the violation under

13
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Commission finds the abbsence of a request supported by evidence and argﬁments in Complainants’
, Rerhedy Bﬁef ito m'ean. that Complainants are nof Séeking a CDO against Dakon. The
Commission has, therefore, determined not to issue aCDO agéinst Dakon. ‘

C. Entry of the GEO and Two CDOs Is Not Contrary to the Public Interest

Section 337(d) of the Tariff Act ‘of 1930, as amended, directs the Commission to consider
certain pﬁblié interest factors before issuing a remedy. These publié interest facfors include the
effect of any remedial order on the “public health and welfare, competitive conditions in the United
States economy, the production of like or directly competiiive.anicles in the United States, and
United States consumers.” 19 U.S.C. § 1337(d)(I). The pﬁblic interest analysis does not concefn
whether there is a public interest in issuing a remedial order, but whether issuance of such an order
will adversely affect the public interest. Certain Agricultural Vehicles and C‘omponents Thereof,
Inv. Nb. 337-’TA_-487,‘ Comm’n Op. at 17 (Dec. _2004);_

The record in this investigation contains no evidence that a GEO or the two CDOs would
adversely affect the public health . and ‘welfare, competitive conditions in the United States
economy, the‘ production of like or directly competitive articles in the United States, or Uni-ted
States consumers. See 19 U.S.C. § 1337(d)(1). The Commission requested submissions’from
the public with respect to thé pubiic iﬁterest, but no. _thir'dbpar'ty filed a submission in respohse to
the Commission’s notice. See 84 Fed.' Reg. 45170 (Aug. 28, 2019). In 'addition,‘ the record

shows that Complainants have sufficient capacity to readily replace the infringing products at issue

section 337(d)(2) and (f)(1). The Commission evaluates the GEO here under (d)(2) rather than
(g)(2) because the Settled Respondents participated in the investigation. See 19 U.S.C.

-§§ 1337(d)(2), (g)(1). Further, because Complainants requested a GEO under section 337(d)(2),
then under the language of the statute, the requested CDOs are “[i]n addition to ... taking action
under subsection (d)” and therefore considered under section 337(f)(1). See 19 U.S.C. §
1337(H)(1). Thus, in this investigation, Laerdal does not apply to the Commission’s remedy
analysis. ' '
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if 'the'y are excluded. | See- Comp. Br. at 29-30; see valsov' OUII Br. at 17-18; see also- MSD ét’ 119
‘(citing Complainants’ Sfatement on the Public Interest, at p- 4-5 (June 8, 2018)).

| Accordiﬁgly, the Commission finds that the statutory public interest factors do not preclude
issﬁance of a GEO. |

- D. A Bond of 100 Percent of Entered Value is Appropriate Due to the Absence of
Reliable Pricing Information

During the :60;day period of Presidential review, imported articles otherwise subject to
rgmedial orders are -entitled to gﬁonditibnal entry under bond. | 19 US.C. § 1337(G)(3). The
amount of the bond is specified by the Commission and must be an arﬁbunt sufficient to protect
the complainant from any injury during this 60-day period. Id.; 19 C.F.R. § 210.50(a)(3). The
Commission frequently sets the bond by attempﬁng to eliminate the difference _in ‘sales pric‘es
between the patented »domestic product and the infringing product or altemafcively based upon a
reasonable royélty. Certain Miérosphere Adhesives, Process For Mdking Sqme, and Pr_‘oditcts '
Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366, Comm’n Op.
at 24 (Jan. 1996). In cases where the Corﬁmission finds that the evideénce is either unavailable or
the complainant demonstrates that fhe available evidence is inadequate to base a determination bf
the appropriate amount of the bond, the Commissibn‘ has set'a 100 percent bond. 4Sée Certain
Sqrtétion Systems, Parts Thereof, and Products Contdining Same, Inv. No. 337-TA-460, Comm’n
Op. at 21 (Mar. 2003). The complainant bears the burden of establishing the need for a bond and
the bond amount. Certain Rubber Antidegradants, Components Thereof, and Prods. Containing
Same, Inv. No. 337-TA-533, Comm’n Op. at 39-40 (July 21, 2006).

Here, the ALJ, Complainants, and OUII all recommend a bond in‘ ,thé amount of 100

, peréent. Order No. 1.7 at 78-80; Comp. Br. at 30; QUII Br. at 18-19. For the following reasons,

the Commission agrees that a 100 percent bond is appropriate.
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In this inVestigaﬁon, the Defeiulfing Respondents provided no diSéovery. Thus, there is‘a
lack of reliable pficing informafion. Because of the large number of infringing water filters tﬁat
are offered for sale at substantially varying pfices online, it is not feasible to calculate a pricé :
differéntial or reasonable royalty from that information without additional information. See Order
No. 17 at 78-80; Comp. Br. at.30; OUII Br. at 18-19. Further, the record as it stands lacksA

‘ information sufficient to determine whether any particular online product listing is an unreliable
outlier such fhat it should be excluded from an average price differential calculation. |

Moreover, the Commfssion has seta bond of 100 peréent in similar circumstémces to those
6f this investigation. See Loom Kits, Comm’n Op. at 19 (Tile Commission set the bond at 106

- percent where “the record [] shows that a large number of infrihging loom kits are soid on the

2 &6

Internet at différent prices, the defaulting respondents in th[e] investigation provided no o

discovery, includin'g- discovery about pricing,” and “[t]he record [] lacks a reliable comparison. of

the brice of thé domestic industry products to the price of the infringing products.”).
Accordingly,v the Commission has determined to set the bond in the amount of 100 percent

of the entered value of infringing water filters imported during the period of Presidential review.

IVv. CONCLUSION

" The Comnission has considered the issues of rémedy, the public interest, and bonding and
has determinedv to issue a GEO and CDOs directed to two Defaulting Respondenfs, Angkua
Environmental and Calux. The GEO excludes _from entfy for consurriptidn inté the United States -

~water filters for refrigerators and components therebf that infringe one or more of the asserted
claims of the Asserted PatentS‘. The Commission has also determined to set a bond in the amouht
of 100 percent of the entered value of the infringing water filters for refrigerators and components
thereof imported during the period of Presidential review. The.Commission has also determined

that the public interest‘coﬁsiderations of section 337(d) and (f)(1) do not precludé the issuance of
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the remedies for the violation found. .
‘By order of the Commission. ,
Lisa R. Barton

Secretary to the Commission
Issued: November 15, 2019 -
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
Investigation No. 337-TA-1126
CERTAIN WATER FILTERS AND
COMPONENTS THEREOF

NOTICE OF A COMMISSION DETERMINATION TO REVIEW-IN-PART AN
INITIAL DETERMINATION GRANTING COMPLAINANTS’ MOTION FOR
SUMMARY DETERMINATION OF VIOLATION OF SECTION 337 BY THE
DEFAULTING RESPONDENTS, AND, ON REVIEW, TO MODIFY CERTAIN
PORTIONS OF THE INITIAL DETERMINATION; REQUEST FOR WRITTEN -
SUBMISSIONS ON REMEDY, BONDING, AND THE PUBLIC INTEREST

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to review-in-part an initial determination (“ID”) (Order No. 17) of the presiding
administrative law judge (“ALJ”) granting summary determination of violation of section 337 by
certain defaulting respondents. The limited purpose of the review is to correct an error in a
citation on page 44 and two typos on page 31 of the ID. The Commission requests written
submissions on remedy, bonding, and the public interest.

" FOR FURTHER INFORMATION CONTACT: Lynde Herzbach, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street SW, Washington, D.C. 20436,
telephone 202-205-3228. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
SW, Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at Attps://www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket
(EDIS) at https.//edis.usitc.gov. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
August 1, 2018, based on a complaint, as amended, filed on behalf of Electrolux Home Products,
Inc. of Charlotte, North Carolina, and KX Technologies, LLC of West Haven, Connecticut
(collectively, “Complainants”). 83 Fed. Reg. 37514 (Aug. 1, 2018). The complaint alleges
violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. 1337 (“section 337”)
based on the importation into the United States, the sale for importation, and the sale within the



United States after importation of certain water filters and components thereof by reason of
infringement of certain claims of U.S. Patent Nos. 8,673,146 (“the *146 patent”), 8,137,551 (“the
’551 patent™), 9,233,322 (“the 322 patent”), and 9,901,852 (“the *852 patent™) (collectively, the

"“Asserted Patents”). Id. The Commission’s notice of investigation names eight respondents.
Id  The Office of Unfair Import Investigations (“OUII”) is also a party to the investigation.

On October 3, 2018, the ALJ issued an initial determination finding certain respondents
in default, specifically, Shenzen Calux Purification Technology Co., Limited (“Calux”); JiangSu
Angkua Environmental Technical Co., Ltd. (“Angkua Environmental”); and Shenzhen Dakon
Purification Tech Co., Ltd. (collectively, “the Defaulting Respondents™). See Order No. 9 (Oct.
3, 2018), not reviewed, Notice (Oct. 25,2018). The remaining respondents, specifically,
Ningbo Pureza Limited; HongKong Ecoaqua Co., Limited; Ecolife Technologies, Inc.; Ecopure
Filter Co., Ltd.; and Crystala Filters LLC (“Settled Respondents™), were terminated from the
investigation due to settlement. See Order Nos. 14, 15, 16, not reviewed, Notice (April 1, 2019).

On February 12, 2019, Complainants filed a motion for summary determination of
violation of section 337 by the Defaulting Respondents. Complainants requested a general
exclusion order (“GEQ”) and cease and desist orders (“CDOs”) against all three Defaulting
Respondents. On March 8, 2019, OUII filed a response supporting a finding of a violation as
well as the requested remedies of a GEO and CDOs for two of the Defaulting Respondents
(Calux and Angkua Environmental).

The ALJ issued the subject ID on July 11, 2019, granting the motion for summary
determination and finding a violation of section 337 by the Defaulting Respondents.
Specifically, the ID finds that Complainants established infringement of claims 1-3, 6, 7, and 15
of the *146 patent, claim 49 of the 551 patent, claims 1-3, 7-9, and 12-15 of the *322 patent, and
claims 1, 4-6, 9-11, 14-18, and 21-31 of the *852 patent with respect to each Defaulting '
Respondents’ accused product(s) by substantial, reliable, and probative evidence. The ALJ
recommended that the Commission issue a GEO and CDOs against Calux and Angkua
Environmental.: The ALJ also recommended setting a bond during Presidential review of 100
percent. Id. No party petitioned for review of the subject ID.

The Commission has determined to review the subject ID in part for the limited purpose
of correcting an error in a citation on page 44 and two typos on page 31 of the ID. See ID at 44,
31. The ID’s findings of section 337 violations as to the Defaulting Respondents are based on
substantial, reliable, and probative evidence, and they do not require further substantive review.
- See 19 U.S.C. 1337(d)(2). The Commission has determined not to review the remainder of the
ID.

In connection with the final disposition of this investigation, the Commission may (1)
issue an order that could result in the exclusion of the subject articles from entry into the United
States, and/or (2) issue one or more cease and desist orders that could result in the respondent(s)
being required to cease and desist from engaging in unfair acts in the importation and sale of
such articles. Accordingly, the Commission is interested in receiving written submissions that
address the form of remedy, if any, that should be ordered. If a party seeks exclusion of an
article from entry into the United States for purposes other than entry for consumption, the party



should so indicate and provide information establishing that activities involving other types of
entry either are adversely affecting it or likely to do so. For background, see Certain Devices
for Connecting Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843,
Comm’n Op. at 7-10 (December 1994). In addition, if Complainants seek a cease and desist
order against a respondent, the written submissions should respond to the following requests:

1. Please identify with citations to the record any information regarding
commercially significant inventory in the United States as to each respondent
against whom a cease and desist order is sought. If Complainants also rely
on other significant domestic operations that could undercut the remedy
provided by an exclusion order, please identify with citations to the record
such information as to each respondent against whom a cease and desist
order is sought.

2. In relation to the infringing products, please identify any information in the
record, including allegations in the pleadings, that addresses the existence of
any domestic inventory, any domestic operations, or any sales-related
activity directed at the United States for each respondent against whom a
cease and desist order is sought.

If the Commission contemplates some form of remedy, it must consider the effects of that
remedy upon the public interest. The factors the Commission will consider include the effect

~ that an exclusion order and/or cease and desist orders would have on (1) the public health and

welfare, (2) competitive conditions in the U.S. economy, (3) U.S. production of articles that are

like or directly competitive with those that are subject to investigation, and (4) U.S. consumers.

The Commission is therefore interested in receiving written submissions that address the

- aforementioned public interest factors in the context of this investigation. '

If the Commission orders some form of remedy, the U.S. Trade Representative, as
delegated by the President, has 60 days to approve or disapprove the Commission’s action. See
Presidential Memorandum of July 21, 2005, 70 Fed. Reg. 43251 (July 26, 2005). During this
period, the subject articles would be entitled to enter the United States under bond, in an amount
determined by the Commission and prescribed by the Secretary of the Treasury. The
Commission is therefore interested in receiving submissions concerning the amount of the bond
that should be imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: Parties to the investigation, interested government agencies, and
any other interested parties are encouraged to file written submissions on the issues of remedy,
the public interest, and bonding. Such submissions should address the recommended
determination by the ALJ on remedy and bonding.

Complainant and OUII are also requested to submit proposed remedial orders for the
Commission’s consideration. Complainant is also requested to state the date that the Asserted
Patents expire, to provide the HTSUS subheadings under which the accused products are
imported, and to supply identification information for all known importers of the products at
issue in this investigation.



~ Written submissions and proposed remedial orders must be filed no later than close of
business on September 6, 2019. Reply submissions must be filed no later than the close of
business on September 13,2019. Such submissions should address the ALJ’s recommended
determinations on remedy and bonding made in Order No. 17. No further submissions on these
issues will be permitted unless otherwise ordered by the Commission. '

Persons filing written submissions must file the original document electronically on or
before the deadlines stated above and submit eight true paper copies to the Office of the
Secretary pursuant to section 210.4(f) of the Commission’s Rules of Practice and Procedure (19
CFR 210.4(f)). Submissions should refer to the investigation number (“Inv. No. 337-TA-1126")
in a prominent place on the cover page and/or the first page. (See Handbook on Filing
Procedures, https://www.usitc.gov/documents/handbook _on_filing procedures.pdf). Persons
with questions regarding filing should contact the Secretary at (202) 205-2000.

Any person desiring to submit a document to the Commission in confidence must request
confidential treatment unless the information has already been granted such treatment during the
proceedings. All such requests should be directed to the Secretary of the Commission and must
include a full statement of the reasons why the Commission should grant such treatment. See 19
CFR 210.6. Documents for which confidential treatment by the Commission is sought will be
treated accordingly. A redacted non-confidential version of the document must also be filed
simultaneously with any confidential filing. All information, including confidential business
information and documents for which confidential treatment is properly sought, submitted to the
Commission for purposes of this Investigation may be disclosed to and used: (i) by the
Commission, its employees and Offices, and contract personnel (a) for developing or
maintaining the records of this or a related proceeding, or (b) in internal investigations, audits,
reviews, and evaluations relating to the programs, personnel, and operations of the Commission
including under 5 U.S.C. Appendix 3; or (ii) by U.S. government employees and contract
personnel (all contract personnel will sign appropriate nondisclosure agreements), solely for
cybersecurity purposes. All non-confidential written submissions will be available for public
inspection at the Office of the Secretary and on EDIS. | '

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended, 19 U.S.C. 1337, and in Part 210 of the Commission’s Rules of
Practice and Procedure, 19 CFR Part 210.

By order of the Commission.

>

Lisa R. Barton
Secretary to the Commission
- Issued: August 23,2019
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I Background

A. Institution of the Investigation and Procedural History

By publication of a notice in the Federal Register on August 1, 2018, pursuant to
subsection (b) of section 337 of the Tariff Act of 1930, as amended, the Commission instituted
this investigation to determine:

[W]hether there is a violation of subsection (a)(1)(B) of section

337 in the importation into the United States, the sale for
importation, or the sale within the United States after importation
of products identified in paragraph (2) by reason of infringement of
one or more of claims 1-3, 6, 7, and 15 of the ‘146 patent; claim 49
of the €551 patent; claims 1-3, 7-9, and 12-15 of the ‘322 patent;
and claims 1, 4-6, 9-11, 14-18, and 21-31 of the ‘852 patent; and
whether an industry in the United States exists as required by
subsection (a)(2) of section 337;

(2) Pursuant to section 210.10(b)(1) of the Commission’s Rules of
Practice and Procedure, 19 C.F.R. 210.10(b)(1), the plain language
description of the accused products or category of accused
products, which defines the scope of the investigation, is “water
filter cartridges for refrigerators, including water filter cartridge
assemblies and interconnection subassemblies].]”

83 Fed. Reg. 37514 (Aug. 1, 2018).
The complainants are Electrolux Home Products, Inc. of Charlotte, North Carolina, and
KX Technologies, LLC of West Haven, Connecticut. The named respondents are:

1. Shenzhen Calux Purification Technology Co., Limited of Shenzen,
Guangdong, China,

2. Ningbo Pureza Limited of Yinzhou, Ningbo, China,

3. JiangSu Angkua Environmental Technical Co., Ltd. of RuGao (Jiangsu),
China,

4. Ecopure Filter Co., Ltd. of Qindao (Qingdao), China,

5. Shenzhen Dakon Purification Tech Co., Ltd. of Shenzhen, Guangdong,
China,

6. Hong Kong Ecoaqua Co., Limited of Hong Kong, China,
7. Ecolife Technologies, Inc. of City of Industry, California, and
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8. Crystala Filters LLC of Patterson, New Jersey

The Office of Unfair Import Investigations (“Staff”) is also a party to this investigation. Id.

The target date for completion of this investigation was sét at 15.3 months, i.e., |
November 11, 2019. See Order No. 3 at 2 (Aug. 15, 2018). Accordingly, the initial
determination on alleged violation of section 337 is due on July 11, 2019.

On August 30, 2018, Electrolux Home Products, Inc. (“Electrolux”), and KX
Technologies, LLC (“KXT”) (collectively, “complainants”) filed a motion for an order to show
cause why certain respondénts that had not responded to complainants’ complaint or discovery
requests should not be found in default. Motion Docket No. 1126-4. On September 12, 2018,
the administrative law judge issued an order to show cause, ordering, inter alia, respondents
Shenzhen Calux Purification Technology Co., Limited (“CaluX”); JiangSu Apgkua
Environmental Technical Co., Ltd. (“Angkua Environmental’;)g and Shenzhen Dakon
Purification Tech Co., Ltd. (“Dakon”), to respond by no later than September 27, 2018. See
Order No. 8. None of those respondents responded to the show cause order. On October 3,

-2018, the administrative law judge issued an initial determination finding those respondents
(collectively, “defaulting respondents™) in default. Order No. 9 (Oct. 3, 2018), aff'd, Notice of
the Commission’s Decision Not to Review an Initial Determination Finding Certain Respondents
in Default (Oct. 25, 2018).

The remaining respondents (Ecolife Technologies, Inc., Ecopure Filter Co., Ltd., Hong
Kong Ecoaqua Co. Limited, Ningbo Pureza Limited, and Crystala Filters LLC) appeared in the
investigation. The administrative law judge issued initial determinations terminating these ﬁvé
respondents based on settlement agreements and the entry of consent orders as to each of these

respondents. See Order Nos. 14-16 (Mar. 6, 2019), aff’d, Notice of a Commission Decision Not
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to Review an Initial Determinations Granting Joint Motions for Partial Termination of the
Investigation as to Certain Respondents Based on Consent Order Stipulations and Proposed
Consent Orders; Issuance of Consent Orders (Apr. 1, 20195.

On November 1, 2018, a Markman hearing was held in this investigation. See Order
No. 6 (Sept. 4, 2018) (Procedural Schedule); Markman Tr. 1-84 (Nov. 1,2018). Issuance of a
MarMan order was not reciuired.

On Febmary 6, 2019, complainants filed a notice under 19 C.F.R. § 210.16(c)(2) that
they intend to file a motion %or summafy determination of violations by defaulting respondents
and entry of a general exclusion order. See EDIS Doc. ID No. 666169.

On February 12, 2019, complainants filed a motion for (1) summary determination
that the defaulting respondents have sold for importation into the United States, imported into the
United States, or sold after importation certain water ﬁlters and components thereof (collectively,
“accused products”), that infringe one or more of four U.S. patents owned by KX Technologies,
LLC and licensed exclusively to Electrolux North American, Inc., and, particularly, infringe U.S.
Patent Nos. 8,673,146 (‘146 patent), 8,137,551 (“551 patent), 9,233,322 (‘322 patent), and
9,901,852 (‘852 patent) (collectively, “asserted patents™) in violation of section 337 of the Tariff
Act as amended, 19 US.C. § 1337; (2) summary determinatior_l that complainants satisfy the
domestic industry requirement with respect to the asserted patents; and (3) a recommended
_ determination for entry of a general exclusion order, cease and desist orders directed to the
defaulting respondents, and a bond set at 100 pércent of entered valﬁé during the Presidential
review period. See Motion Docket. No. 1126-18 at 1-2“.

On March 8, 2019, the Staff filed a response supporting the motioh for a finding of a

violation, and supporting the requested remedy of a general exclusion order and cease and desist
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orders for af least certain defaulting respondents. See Staff at 2-3.

B. The Parties

1. Complainants Electrolux Home Products, Inc.; and KX
Technologies, LLC

Complainant KXT is the sole owner of the asserted patents. See Compl., Exs. 5-8
(certified assignment records). KXT is a Delaware compahy with its principal place of business
in West Haven, Connecticut. Compl., §J 14. KXT is primarily in the business of designing and
producing water filtration systems, including the ULTRAWF, WF3CB, and “[ I water
filter products that cbmplainants are relying upon to show a domestic industry. See id.,  20.

Complainant Electrolux is the exclusive licensee to the asserted patents. See Compl., Ex.
24. Electrolux is a Delaware corporation with its headquarters in Charlotte, North Carolina.
Compl., 1 9. Electroluxis a subsidiary of Electrolui North Aﬁierica, Inc., which is itself a
subsidiary of AB Electrolux, a major manufacturer of home appliances, including the Frigidaire®
line of refrigerators. Compl., 9 10-11.

Electrolux purchases the water ﬁltefs that come preinstalled in certain models of its
refrigerator products as well as the replacement filters that it also sells to the consumers of these
products from KXT. See id., J 4. Electrolux also designs, develops, and tests certain models of
refrigerators and their associated ice and water filtration units at a domestic facility in Anderson,

South Carolina. See id., Y 11-13.

2. Respondents

Respondents Calux and Dakon are both Chinese corporations with their principal place of
business in Guangdong, China. See Compl., 99 21-22, 33-36. Respondent Angkua

Environmental is a Chinese corporation with its principal place of business in Rugao, China.
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See id., 9 29-30.

| The defaulting respondents all sell for importation, import, and/or sell after importation
into the United States replacement refrigerator water filters, including the accused products
which are offered and sold for use in the selected models of Electrolux-manufactured
refrigerators designed for the ULTRAWF and WF3CB domestic industry filters. See Mem. at 8‘-
9. The accused water filter products that Angkua Environmental selfs for importation, imports,
a;ndlor sells after importation are known as Tier] RWF1180 and Eternawater EWRF1022. Id. at
9. The accused Water ﬁlte)r products that Calux sells for importation, imports, and/or sells after
importation are known as Mist by Clearwater CWMFO011 and Purneat Frigidaire ULTRAWF
WF3CB. Id. The accused products that Dakon sells for importation, imports, and/or sells after
importation is also known as Purneat Frigidaire ULTRAWF WF3CB. Id. However, there is
evidence that the defaulting respondents sell essentially the same accused replacement water

filter products under many different labels or brand names. See Compl., Ex. 25.

C. Technological Background

The asserted patents are related patents in the same patent family. See Am. Compl., Ex. 1
(‘146 patent), Ex;.2 (°551 patent), Ex. 3 (‘322 patent), Ex. 4 (‘852 patent). The asserted patents
are all entitled “Push Filter with Floating Key Lock.” See id. The asserted patents all claim their
earliest priority to U.S. Patent Application No. 12/188,816, which was filed on August 8, 2008.
See Am. Compl., Ex. 2 (‘551 patent). The first patent in the family issued on March 20, 2012.
See id. |

The asserted patents are directed to a filter assembly with a push-activated lock and
pusﬁ-activated release mechanism (i.e., a push-push lock). See Am. Compl., Ex. 2 (‘551 patent)

at col. 1, Ins. 3-21 (“the filter housing may be attached to, and removed from, the mount by a
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push-actuated release™). The disclosed filter housing assembly has a removable, detachable
filter cartridge and a separate filter base. See id. at col. 9, Ins. 57-59. The ﬁiter cartridge is
composed of a filter head with an attached filter manifold and a filter 'housing (which encloses
filter media such as a carbon block filter). See id. at col. 9, In. 59 — col. 10, In. 30. Figures 1A
and 1B provide an exploded top view and a side plan view of a preferred embodiment of the

filter assembly of the patented invention. See id. at col. 9, Ins. 46-47, col. 10, Ins. 28-30.

FIG 18

’551 Patent at Fig. 1
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The ‘551 patent indicateé that the‘disclosed assembly is intended for use “as a filter for a
refrigerator having a watér dispenser and/or an ice dispenéér.” Id. at col. 2,I Ins. 2-17, col. 17,
Ins. 39-41 (“It is envisioned that the preferred embodiment of the present invention would be
disposed in a refrigerator, most likely within the déof.”).

A unique filter key tha‘t mates with a floating lock on the filter base is connected to the
filter manifold on the filter assembly. See id. at col. 6, Ins. 39-54. The patent describes designs
for the filter key which can “be used simultaneously as a lock and as an identifier for particular
- filter attributes.” Am. Compl., Ex. 2 (‘551 patent) at col. 1, Ins. 7-8; Fig. 2. As disclosed, the
filter key préferably ilas a plurality of fingers that mate and interlock with corresponding drive
keys on the floating lock of the filter base. /d. at col. 12, Ins. 11-63. The following Figures 2A-
2E provide an illustration of a preferred embodiment for the filter key shown from multiple

different views or angles.

52 FIG 2F 54 FIG 2B

’551 Patent at Fig. 2



PUBLIC VERSION

Each of the fingers of the disclosed filter key includes a slanted face for sliding contact with
complementary angled features on the drive keys of the floating lock. /d. at col. 12, In. 64 — col.
13, "lln. 1. Upon the.insertiokn of the filter cartridge, the sliding contact of the filter key’s fingers
will transversely shift the floating lock off of its initial position so that the fingers of the filter
key are inserted within gaps between fhe drive keys of the floating lock. Id. at col. 13, Ins.1-5.

The automatic locking mechanism is specifically designed to provide facile removal and

replacement of the filter cartridge in the filter base. /d. at col. 7, Ins. 20-22.

D. The Products at Issue

1. The Accused Products

Below is a table that provides a summary of the defaulting respondents’ accused

products:

REPRESENTATIVE ACCUSED

DEFAULTING RESPONDENTS PRODUCT(S)

‘Purneat Frigidaire ULTRA WF3CB

Shenzen Calux Purification Technology Co., | Filter One RF22

Limited ‘
Clearwater Filters a/k/a Mist by Clearwater
CWMF011

JiangSu Angkua Environmental Technical Eternawater EWRF1002

Co., Ltd.

Tierl RWF1180

Shenzhen Dakon Purification Tech Co., Ltd.

Purneat Frigidaire ULTRAWF WF3CB

See Mem. at 9.
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2. The Domestic Industry Products

Complainants’ asserted patents are practiced by the domestic industr‘y‘ﬁlters (“DI
Filters™), which are comprised‘ of two production models and one model under development.
The production rﬁodels are the ULTRAWF (“PureSource Ultra” or “Ultra”) and WF3CB
(“PureSource III”’). Below are photos of the DI Filters sold under Electrolux’s Frigidaire®

PureSource Ultra and PureSource 3 brands:

I
.z
i1

Ao
1T I S § ' -
& xl * 3
< - P :
8 3,
2 Q- ;
£ g1,

Frigidaire® PureSource Ultra Frigidaire® PureSource 3

See Am. Compl., Ex. 19C (Barrillon Decl.), 6. Despite the different brand names and model
numbers, the ULTRAWF and WF3CB filters are configured in the same way, with the
~ differences relating mainly to the housings’ Iength, and the characteristics of the carbon block

within the housing. See Am. Compl., Ex. 19C (Barrillon Decl.), § 7. -

[
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See Mc:m. at 14-16; Mem. Ex. A (Beaman Aff.), § 53; Mem. Ex. A (Beaman Aff)) at Ex. G

(. ] Claim Charts).

Il Jurisdiction

No party has contested the Commission’s in rem jurisdiction over the accused products.
Evidence of specific insfances of importation of the accused products were provided in the
amended complaint and accompanying exhibits. See Am. Compl., Ex. 25 a;[ 1;.Am. Compl., Ex.
10 (AGA Decl.); Am. Compl., Ex. 14 and Ex. 37 (Bayne Decl.), ] 4-7, 9; Am. Compl.‘, Ex. 12
(Brixton Holdings Decl.),  26; see also Am. Compl., Ex. 11 (Tierl Decl.), 1] 5-7, 9-11, and 16
(Ex. A). Additionally, evidence of speci;“lc instances of importation of the accused producfs is
discussed in the importaﬁon section of this initial deterfninatidq. Accordingly, it is found that
the Commission has in rem jurisdiction over the accused products.

As indicateci in the Commission’s notice of investigation, discussed above, thi.s
investigation involves the importation of products alleged to infringe United States patents in a
manner that violates section 337 of the Tariff Act, as amended. No party has contested the
Commission’s jurisdiction over the subject matter of this investigation. It is found that the
Commission has éubj ect matter jurisdiction over this investigation.

No party has contested the Commission’s personal jurisdiction over it. In particular, the |
respondenté ilave all been given notice of this in\‘/estigation at least through service of the
. cbrnplaint and notice of investigation. It is therefore found that the Commission has personal

jurisdiction over all parties.

10
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III.  General Principles of Applicable Law

A. Summary Determination |

Section 337 prohibits “[t]he importation into the United States, the sale for importation,
or the sale within the United ‘States after importation by the owner, importer, or consignee, of
articles that (i) infringe a valid and enforceable United States patent ....” 19 U.S.C.

§ 1337(a)(1)(B). A complainant need only prove importétion ofa éingle accused product to
satisfy the importation element. See Certain Trolley Wheel Assemblies, Inv. No. 337-TA-161,
Comm’n Op. at 7-8, USITC Pub. No. 1605 (Nov. 1984).

The Commission Rules provide that “[a]ny party may move with any necessary
éupporting affidavits for a summary determination in its favor upon all or part of the issues to be
determined in the investigation. 19 C.F.R. § 210.18(a). Summary determination “shall be
rendered if pleadings and any depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine iésue as to any material fact and
that the moving party ié entitled to summary determination as a matter of law.” 19 C.F.R.

§ 210.18(b).

B. Claim Construction
Claim construction begins with the plain language of the claim.! Claims should be given
their ordinary and customary meaning as understood by a person of ordinary skill in the art,

viewing the claim terms in the context of the entire patent.? Phillips v. AWH Corp., 415 F.3d

! Only those claim terms that are in controversy need to be construed, and only to the extent
necessary to resolve the controversy. Vanderlande Indus. Nederland BV v. Int’l Trade Comm.,
366 F.3d 1311, 1323 (Fed. Cir. 2004); Vivid Tech., Inc. v. American Sci. & Eng’g, Inc., 200 F.3d
795, 803 (Fed. Cir. 1999).

2 Factors that may be considered when determining the level of ordinary skill in the art include:

11
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1303, 1312-13 (Fed. Cir. 2005), cert. denied, 546 U.S. 1170 (2006).

In some instances, claim terms do not have particular meaning in a field of a;rt, and claim
construction invoives little more than the application of the widely accepted meaning of
coﬁimonly understood words. Phillips, 415 F.3d at 1314. “In such circumstances, general
purpose dictionaries may be helpful.” Id.

In many cases, claim terms have a specialized meaning, and it is necessary to determine
what a person of skill in the art would have understood the disputed claim language to mean.
“Because the‘meaning ofa cléim term as understood by persons of skill in the art is oftén ﬁot
immediately apparent, and because patentees frequently use terms idiosyncratically, the cc;urt
looks to ‘those sources available to the public that show what a person bf skill in the art would
have understoéd disputed claim language to mean.”” Phillips, 415 F.3d at 1314 (quoting
Innova/Pure Water, Inc. v. Safcvzriv Water Filtration Sys., Inc., 381 F.3d 1111, 1116 (Fed. Cir. .
2004)). The public sources identiﬁed in Phillips include “the words of the claims themselves,
the reméinder of the specification, the prosecution history, and extrinsic evidence concerning
felevant scientific principles, the meaning of technical terms, and the state of fhe art.” Id.
(quoting Innova, 381 F.3d at 1116).

In cases in which the meaning of a claim term is uncertain, the spéciﬁcation usually is the

best guide to the meaning of the term. Phillips, 415 F.3d at 1315. As a general rule, the

particular examples or embodiments discussed in the specification are not to be read into the

“(1) the educational level of the inventor; (2) type of problems encountered in the art; (3) prior
art solutions to those problems; (4) rapidity with which innovations are made; (5) sophistication
of the technology; and (6) educational level of active workers in the field.” Environmental
Designs, Ltd. v. Union Oil Co., 713 F.2d 693, 696 (Fed. Cir. 1983), cert. denied, 464 U.S. 1043
(1984). ‘

12
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claims as limitations. Markman v. Westview Instruments, Inc., 52 F.3d 967, 979 (Fed. Cir. 1995)
(en banc), aff’d, 517 U.S. 370 (1996). The specification is, however, always highly relevant to
the claim construction analysis, and is usually dispositive. Phillips, 415 F.3d at 1315 (quoting
Vitronics Corp. v. Con?eptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)). Moreover, “[t]he
construction that stays true to the claim language and most naturally aligns with the patent’s

description of the invention will be, in the end, the correct construction.” Id. at 1316.

C. Infringemént
1. Direct Infringement

Under 35 U.S.C. §271(a), direct infringement consists of making, using, offering to sell,
or selling a patented invention without consent of the patent owner. The complainant in a
section 337 investigation bears the burden of proving iﬁfringement of the asserted patent claims
by a “preponderance of the evidence.” Certain Flooring Products, Inv. No. 337-TA-443,
Comm’n Notice of Final Determination of No Violation of Section 337, 2002 WL 448690, at
*59, (Mar. 22, 2002); Enercon GmbH v. Int’l Trade Comm’n, 151 F.3d 1376 (Fed. Cir. 1998).

| Literal infringement of a claim occurs when every limitation recited in the claim appears '

in the accused device, i.e., when the properly construed qlaim reads on the accused de;/ice
exactly.’ Amhif Enters., Ltd. v. Wawa, Inc., 81 F.3d 1554, 1562 (Fed. Cir. 1996); Southwall
Tech. v. Cardinal IG Co., 54 F.3d 1570, 1575 (Fed Cir. 1995). |

If the accused product does not literally infringe the patent claim, infringement might be

3 Each patent claim élement or limitation is considered material and essential. London v. Carson
Pirie Scott & Co., 946 F.2d 1534, 1538 (Fed. Cir. 1991). If an accused device lacks a limitation
of an independent claim, the device cannot infringe a dependent claim. See Wahpeton Canvas
Co. v. Frontier, Inc., 870 F.2d 1546, 1552 n.9 (Fed. Cir. 1989).

13
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found under the doctrine of equivalents. “Under this doctrine, a product or process that does not
literally infringe upon the express terms of a patent claim may nonetheless be found to infringe if
there is ‘equivalence’ between the elements of the accused product or process and the claimed
elements of the patented invention.” Warner-Jenkinson Co., Inc. v. Hilton Davis Chemical Co.,
520 U.S. 17, 21 (1997) (citing Graver Tank & Mfg. Co. v. Linde Air Products Co., 339 U.S. 605,
609 (1950)). “The determination of equivalence should be applied as an objective inquiry on an
element-by-element basis.”™ Id. at 40.

“An element in the accused product is equivalent to a claim limitation if the differences
betweenl the two are insubstantial. The analysis focuses on whether the element in the accused
device ‘performs substantially the same function in substantially the same way to obtain the
same result’ as the claim limitation.” AquaTex Indus. v. Techniche Solutions, 419 F.3d 1374,
1382 (Fed. Cir. 2005) (quoting Graver Tank, 339 U.S. at 608); accord Absolute Sofiware, 659

F.3d at 1139-40.°

2. Indirect Infringement
a. Induced Infringement
Section 271(b) of the Patent Act provides: “Whoever actively induces infringement of a

patent shall be liable as an infringer.” 35 U.S.C. § 271(b).

4 “Infringement, whether literal or under the doctrine of equivalents, is a question of fact.”
Absolute Software, Inc. v. Stealth Signal, Inc., 659 F.3d 1121, 1130 (Fed. Cir. 2011).

3 “The known interchangeability of substitutes for an element of a patent is one of the express
objective factors noted by Graver Tank as bearing upon whether the accused device is
substantially the same as the patented invention. Independent experimentation by the alleged
infringer would not always reflect upon the objective question whether a person skilled in the art
would have known of the interchangeability between two elements, but in many cases it would
likely be probative of such knowledge.” Warner-Jenkinson, 520 U.S. at 36.

14
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“To prevail on a claim of induced infringement, in addition to inducement by the
defendant, the patentee must also shoW that the asserted patent was directly infringed.” Epcon
Gas Sys. v. Bauer Compressors, Inc., 279 F.3d 1022, 1033 (Fed. Cir. 2002). Further, “[s]ection
271(b) covers active inducement of infringement, which typically iﬁcludes acts that intentionally
cause, urge, encourage, or aid another to directly ihfringe a patent.” Arris Group v. British
Telecomm. PLC, 639 F.3d 1368, 1379 n.13 (Fed. Cir. 2011). The Supreme Court held ;hat
* “induced infringement under § 271(b) requires knowledge that the induced acts constitute patent
infri-ngement.” Global-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 766 (2011) (“Global-
Tech”). The Court further held: “[g]iven the long history of willful blindness[°] an;i its wide
acceptance in the Federal Judiciary, we can see no reason why the doctrine should not apply in
cvi.vil lawsuits for induced patent infringement under 35 U.S.C. § 271(b).” Global-Tech, 563 U.S.

at 768 (footnote omitted).

b. Contributory Infringement |
Section 271(c) of the Patent Act provides: “Whoever offers to sell or sells within the
United States or imports into the United States a component of a patented machine, manufacture,
combination or composition, or a material or apparatus for use in practicing a patented process,
constituting a material part of the invention, knowing the same to be e¢specially made or

especially adapted for use in an infringement of such patent, and not a staple article or

6 “While the Courts of Appeals articulate the doctrine of willful blindness in slightly different
ways, all appear to agree on two basic requirements: (1) the defendant must subjectively believe
that there is a high probability that a fact exists and (2) the defendant must take deliberate actions
to avoid learning of that fact. We think these requirements give willful blindness an
appropriately limited scope that surpasses recklessness and negligence.” Global-Tech, 563 U.S.
at 769. :

15
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commodity of commerce suitable for substantial noninfringing use, shall be liable as a
contributory infringer. 35 U.S.C. § 271(c).

Section 271(c) “covers both contributory infringement of system claims and method
cl-airns.”7 Arris, 639 F.3d at 1376 (footnotes omittéd). To hold a component supplier liable for
contributory inf;ingement, a patent holder must show, inter alia, that (a) the supplier’s product
was used to commit acts of direct infringement; (b) the product’s use constituted a material part
of the invention; (c) the supplier knew its product was especially made or especially adapted for
use in an infringement” of the patent; and (d) thé product is not a staple article-or commodity of

commerce suitable for substantial noninfringing use. Id.

D. Domestic Industry
A violation of section 337(a)(1)(B), (C), (D) or (E) can be found “only if an industry in
the United States, with respect to the articles protected by the patent, copyright, trademark, mask
work, or design concerned, exists or is in the process of being established.” 19 U.S.C. §
1337(a)(2). Section 337(5) further provides:
(3) For purposes of paragraph (2), an industry in the United States
shall be considered to exist if there is in the United States, with

respect to the articles protected by the patent, copyright, trademark,
mask work, or design concerned—

‘ (A) significant investment in plant and equipment;
(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including
engineering, research and development.

7“Claims which recite a ‘system,’ ‘apparatus,’ ‘combiﬁation,’ or the like are all analytically
similar in the sense that their claim limitations include elements rather than method steps. All
such claims can be contributorily infringed by a component supplier.” Arris, 639 F.3d at 1376
n.g8. ,

16
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19 US.C. § 1337(2)(3).

These statutory requirements consist of an economic prong (which requires certain
activities)® and a technical prong ({;vhich requires that these activities relate to the intellectual
property being protected). Certain Stringed Musical Instruments and Components Thereof, Inv.
No. 337-TA-586, Comm’n Op. at 13 (May 16, v2008) (“Stringed Musical Instruments™). The
burden is on]the complainant to show by a preponderance of the evidence that the domestic
industry requirement is satisfied. Certain Multimedia Display and Navigation Devices and
Systems, Components Thereof, and Products Containing Same, Inv. No. 337-TA-694, Comm’n
Op. at 5 (July 22, 2011) (“Navigation Devices”).

“With respect to section 337(a)(3)(A) and (B), the technical prong is the requirement that
the investments in plant or equipment and employnient in labor or capital are actually related to
‘articles protected by’ the intellectual broperty right which forms the basis of the complaint.”
Stringed Musical Instruments, Comm’n Op. at 13-14. “The test for satisfying the ‘technical
prong’ of the industry requirement is essentially same as that for infringement, i.e., a comparison
of domestic products to the asserted claims.” Alloc, Inc. v. Int’l Trade Comm 'n, 342 F.3d 1361,

1375 (Fed. Cir. 2003). “With respect to section 337(a)(3)(C), the technical prong is the

8 The Commission practice is usually to assess the facts relating to the economic prong at the
time that the complaint was filed. See Certain Coaxial Cable Connectors and Components
Thereof and Products Containing Same, Inv. No. 337-TA-560, Comm’n Op. at 39 n.17 (Apr. 14,
2010) (“We note that only activities that occurred before the filing of a complaint with the
Commission are relevant to whether a domestic industry exists or is in the process of being
established under sections 337(a)(2)-(3).”) (citing Bally/Midway Mfg. Co. v. U.S. Int’l Trade
Comm’n, 714 F.2d 1117, 1121 (Fed. Cir. 1983)). In some cases, however, the Commission will
consider later developments in the alleged industry, such as “when a significant and unusual
development occurred after the complaint has been filed.” See Certain Video Game Systems and
Controllers, Inv. No. 337-TA-743, Comm’n Op., at 5-6 (Jan. 20, 2012) (“[I]n appropriate
situations based on the specific facts and circumstances of an investigation, the Commission may
consider activities and investments beyond the filing of the complaint.”).

17
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requirement that the activities of engineering, research and development, and licensing are
actually related to the asserted intellectual property right.” Stringed Musical Instruments,
Comm’n Op. at 13.

With respect to the economic prong, and whethef or not section 337(a)(3)(A) or (B) is
éatisﬁed, the Commission has held that “whethér a complainant has established that its
investment and/or employment activities are significant with respect to the articles protected by
the intellectual property right concerned is not evaluated according to any rigid mathematical
formula.” Certain Printing and Imaging Devices and Components Thereof, Inv. No. 337-TA-
690, Comm’n Op. at 27 (Feb. 17, 2011) (citing Certain Male Prophylactic Devices, Inv. No. 337
TA-546, Comm’n Op. at 39 (Aug. 1, 2007)). thher, the Commission examines “the facts in
each investigation, the article of commerce, and 'the realities of the marketplace.” Id. “The
determvination.takes' info account the nature of the investment and/or employment activities, ‘the
industry in question, and the complainant’s relative size.”” Id. (citing Stringed Musical
Instruments, Comm’n Op. at 26).

With respect to section 337(a)(3)(C), whether an investment in domestic industry is
“substantial” is a fact-dependent inquiry for Which the complainant lbears the burden Qf proof.
Siringed Musical Instruments, Comm’n Op. at 14. There is no minimum monetary expenditure
that a complainant must demonstrate to qualify as a domestic industry under the “substantial |
investment” requirement of this section. Id. at 25. There is no need to define or quantify an
industry in absolute mathematical terms. Id. at 26. Rather, “the requirement for showing the
existence of a domestic industry will depend on the industry in question, and the complainant’s

relative size.” Id at 25-26.
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E. Default

“In any motion requesting the entry of default or the termination of the investigation with
respecf to the last remaining respondent in the investigation, the complainant shall declare
whether it is seeking a general exclusion order.” 19 C.F.R. § 210.16(b)(4)(2). “A party found in
default shall be deemed to have wéived its right to appear, to be served with documents, and to
contest the allegations at issue in the investigation.” 19 C.F.R. § 210.16(b)(4). After a
respondent has been found in default by the Commission, “[t]he facts alleged in the complaint

will be presumed to be true with respect to the defaulting respondent.” 19 C.F.R. § 210.16(c).

IV. Summary Determination
Complainants request the following:

(D) an initial determination that those Respondents who have been found in
default in this Investigation (“Defaulting Respondents”) have violated
Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337,
through their importation into the United States, sale for importation,
and/or sale within the United States after importation of certain water
filters and components thereof (collectively, “Accused Products”), that
infringe one or more of four U.S. patents owned by KX Technologies,
LLC and licensed exclusively to Electrolux North American, Inc., and,
more particularly, of Accused Products that infringe one or more of the
following thirty-two claims (independent claims are shown in bold):

U.S. Patent No. Asserted Claims

8,673,146 1,2,3,6,7

8,137,551 49

9,233,322 1,2,3,7,8,9,12,
13, 14, 15

9,901,852 - 14,15, 16,17, 18,

121, 22, 23, 24, 25,

26,217, 28, 29, 30,
31

19



PUBLIC VERSION

2) an initial determination that Complainants have satisfied both the technical
and economic prongs of the domestic industry requirement of 19 U.S.C. §
1337()(3)[ ]-

Mot. at 1-2.°

The Staff argues: o

The Staff supports Complainants’ Motion for a summary determination of
violation of Section 337 based on the evidence and declarations submitted, and
because the Staff has not identified any material facts in dispute. In the Staff’s
view, Complainants have made the showing necessary to establish that each of the
Defaulting Respondents has violated Section 337. Specifically, Complainants
have set forth substantial, reliable, and probative evidence that:

(1) with respect to the Accused Products, the Defaulting Respondents
have each imported into the United States, sold for importation, or sold
within the United States after importation;

(2) the Accused Products infringe claims 1-3 and 6-7 of the ’ 146 Patent,
claim 49 of the ’551 Patent, claims 1-3, 7-9, and 12-15 of the 322
Patent, and claims 14-18 and 21-31 of the *852 Patent; and

(3) a domestic industry exists with respect to products protected by the
Asserted Patents.

The Staff knows of no reason to dispute the material facts that Complainants have
set forth in their Motion and the declarations submitted therewith. Accordingly,
Complainants motion for summary determination of violation of Section 337 by

* the Defaulting Respondents should be granted.

Staff Resp. at 2.1°

A. Importation

Section 337 prohibitsy “ft]he importation into the United States, the sale for importation,
or the sale within the United States after importation by the owner, importer, or consignee, of
articles that — (i) infringe a valid and enforceable United States patent . ...” 19 U.S.C.

§ 1337(a)(1)(B). A complainant “need only prove importation of a single accused product to

® Emphasis in original unless noted otherwise.

10 Citations omitted unless noted otherwise.
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satisfy the importation element.” Certain Purple Protective Gloves, Inv. No. 337-TA-500, Order
No. 17 at 5 (Sept. 23, 2004); Certain T rolley Wheel AssemBlies, Inv. No. 337-TA-161, Views of
the Commission at 7-8 (Aug. 29, 1984), USITC Pub. No. 1605 (Nov. 1984), available as 1984
WL 951859 (importation of product sample sufficient to establish violation, even though sample
~ “had no commercial value and had not been sold in the United States™). The evidence shows a
specific instance of importation and/or a sale for importation of the accused water filters by each
of the defaulting respondents.

Complainants argue:

There is substantial, reliable, and probative evidence establishing that the

Defaulting Respondents have violated Section 337 through their importation into

the United States, sale for importation, and/or sale within the United States after

importation of the Accused Products that infringe the Asserted Claims of the

Asserted Patents. There is also substantial, reliable, and probative evidence

establishing that non-Respondent importers and sellers have violated Section 337

while operating from abroad and/or behind the protection of anonymous seller
IDs on online sales platforms such as Amazon and eBay.

Mem. at 40.

The Staff argues: “The evidence shows a speciﬁc instance of importation and/o; a sale for
importation of the accused water filters by each of the Defaulting Respondents.” Staff Resp. at
17. |

" For Calux, a declarati‘on from Albert Grazi df AGA Imports LLC %/a Clearwater Filters
(AGA) and attached shipping invoices show that “C_;learwater Filters a/k/a Mist by Clearwater,”
which are sold as replacements for the Frigidaire® ULTRAWF filter cartridge, were sent directly
from Calux in Shenzhen, China to AGA in Lakewood, NJ and/or its importer BINO Products

LLC in New York, NY. See Am. Compl., Ex. 10 (AGA De_c_l.), 99 12-14, 17, and 22 (AGA006-

21



PUBLIC VERSION

009 (shipment invoices)).

For Dakon, evidence shows that KXT’s counsel made a purchése through Alibaba.com
from Michelle Cao of respondent Calux and then was sent, by respondent Dakon, two water
ﬁlters labeled with the brand name “Purneat,” t(; be used as ULTRAWF/WF3 CB replacement
filter cartridges. See Am. Compl., Ex. 37 (Bayne Decl.), § 4-5, Exs. A-D. The Dakon-supplied .
“Purneat” water filters were sent from Shenzhen, China to Wallingford, CT. See id.; see also
Am. Compl., Ex. 14 (Receipts) (shipping invoice).

For Angkua Environmental, a declaration from Kerry Sebree of Brixton Holdings LLC
d/b/a Eternawater and attachéd shipping invoices show that "‘Eternawater” filters, sold as
replacements for the Frigidaire® ULTRAWF filter carfridge, were sent from respondent Angkua
Environmental in RuGao, China to Brixton Holdings LLC in Suwanee, GA. See Am. Compl.,
Ex. 12 (Brixton Holdings Decl.), § 13, 16, 21, 26, Exs. 1-2. A declaration from Jamin Arvig on
behalf of Water Filters Direct LLC and U.S. Water Filters, Inc. d/b/a Tierl (Tierl), and attached
shipping invoices also show that replacement water filters for the F rigidaire® WF3 CB and
ULTRAWF filter cartridge were sent by respondent Angkua Enviromﬁental in RuGao, China to
Tierl in Zumbrota, MN. See Am. Compl., Ex. 11 (Tierl Decl.), 9 9-13, 16-17, Ex. A.

Thus, the administrative law judge has determined that the evidence satisfies the
importation element by specific instances of importatioﬁ and/or a sale for importation of the

accused water filters by each of the defaulting respondents.

B. Infringement
Complainants argue:
The Defaulting Respondents and the Non-Respondent Sellers all sell

identical infringing water filters as replacement for the DI Products. Complainants
and their expert, Dr. Joseph J. Beaman, Sc.D., professor of mechanical
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engineering at the University of Texas, evaluated each of the Accused Products
and determined that they infringe each of the Asserted Patents literally and/or
under the doctrine of equivalents.

Mem. at 26. It is argued:

There is substantial, reliable, and probative evidence establishing that the
Accused Products of the Defaulting Respondents and Non-Respondent Sellers
infringe each Asserted Claim of each Asserted Patent literally and/or under the
doctrine of equivalents. Dr. Beaman evaluated each of the Accused Products as
compared to the Asserted Claims of the Asserted Patents and concluded that each
and every claim was infringed literally and/or under the doctrine of equivalents.
The analysis below is intended to be read in conjunction with the claim charts and
analysis prepared by Dr. Beaman, which further illustrate these concepts in
comparison to the actual Accused Products.

Mem. at 28.!!

The Staff argues: “In the Staff’s view, substantial evidence shows that the Accused
Products of the Defaﬁ}ting Respondents infringe claims 1-3 and 6-7 of the f146’ Pa;tent, claims 1-
3, 7-9, and 12-15 of the *322 Patent, claims 14-18 and 21-31 of the *852 Patent, and claim 49 of
the *S51 Patent.” Staff Resp. at 18-19. |

.Complainants allege infringement of four patents in the same patent family: the ‘146
patent, the ‘551 patent, the ‘322 patent, and the ‘852 patent, all titled “Push Filter with Floating
Key chk.” See Am. Compl., Ex. 1' (‘146 patent); Ex. 2 (‘551 patent); Ex. 3 (‘322 patent); Ex. 4
(‘852 patent). The asserted patents all claim their earliest priority to U.S. Patent Application No.
12/188,816, filed on August 8, 2008. See Am. Compl., Ex. 2 (‘551 patent). In particular,
complainants assert claims 1-3 and 6-7 of the ¢ 146 patent, claims 1-3, 7-9, and 12-15 of the ‘322
patent, claims 14-18 and 21-31 of the ‘852 patent, and claim 49 of the ‘551 patent against

accused products of defaulting respondents. See Mem. at 6. The asserted claims of the 146

1 Footnotes omitted unless noted otherwise.
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patent, ‘322 patent, and ‘852 patent are directed to a filter cartridge or a filter housing assembly.
Claim 49 of the ‘551 patent is directed to a method for attaching a filter housing assembly to a
filter base.

Complainants and their expert, Dr. Joseph J. Beaman, Sc.D., professor of mechanical
engineering at fhe University of Texas, evéluated each of the accused products and determined
that they infringe each of the asserted patents literally and/or under the doctrine of equivalents.

Df. Beaman is an endowed professor and former chair Qf the Deparfment of Mechanical
Engineering at the University of Texas at Austin in Austin, Texas. | See Mem. Ex. A (Beaman
Aff.), 9 1. Dr. Beaman has forty years of experience as a professor in mechanical engineering at
the University of Texas at Austin. Dr. Beaman received Bachelor and Master of .Science degrees
in Mechanical Engineering from the University of Texas at Austin in 1972 and 1975,
respectively. He received a Doctor 0f Science in Mechanical Engineering in 1979 .from
" Massachusetts Institute of Technology in Cambridge, Massachusetts. Dr. Beaman is a registered
professional engineer in Texas. He has received numerous awards and commendations. He was
named a member of the National Academy of Engineers in 2013, and received the Distinggished
Centennial Engineering Research Award at the University of Texas at Austin in 2018. See id.

For each of the defaulting respondents and each of the accused products, complainants
and Dr. Beaman provided limitation-by-limitation infringement claim charts that address all
thirty-two of the aséerted claims of the asserted patents.» See id. at Exs. C-F. The iﬁfringement

 claim charts attached to the “Beaman Affidavit” are organized as follows: (1) Exhibit C includes
- all *551 patent claim charts for each of the defaulting respondents and accused products; (2)
Exhibit D includes all ‘146 patent claim charts for each of the defaulting respondents and

accused products; (3) Exhibit E includes all ‘322 patent claim charts for each of the defaulting
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respondents and accused products; and (4) Exhibit F includes all ‘852 patent claim charts for

each of the defaulting respondents and accused products.

1. Asserted Patents

As noted above, the asserted patents are related patents in the same patent family. See
Am. Compl., Ex. 1 (‘146 patent), Ex. 2 (‘551 patent), Ex. 3 (‘322 patent), Ex. 4 (‘852 patent).
The asserted patents are all entitled “Push Filter with Floating Key Lock.” See id. Tﬁe asserted
patents éll claini their earliest priority to U.S. Patent Application No. 12/1 88,816, which was
filed on August 8, 2008. See Am. Compl., Ex. 2 (‘551 patent). The first patent in the family
issued on March 20, 2012. See id.

The asserted patents are directed to a filter assembly with a push-activated lock and
push-activated' release mechanism (i.e., a push-push lock). See Am. Compl., Ex. 2 (‘551 patent)
at col. 1, Ins. 3-21 (“the filter housing may be attached to, and removed from, the mount by a
push-actuated release). The disclosed ﬁlter housing assembly has a removable, detachablé
filter cartridge and a separate filter base. See id. at col. 9, lﬁs. 57-59. The filter cartridge is
composed of a filter head with an attached filter manifold and a filter housing (which encloses
filter media such as a carbon block filter). See id. at col. 9, In. 59 — col. 10, In. 30. Figures‘ 1A
and 1B provide an exploded top view and a side plan view of a preferred embodiment of the

filter assembly of the pétented invention. See id. at col. 9, Ins. 46-47, col. 10, Ins. 28-30.

25



PUBLIC VERSION

FIG 1B

’551 Patent at Fig. 1
The ‘551 patent instructs that the disclosed assembly is intended for use “as a filter for a
refrigerator having a water dispenser and/or an ice dispense_r.” Id. at col. 2, Ins. 2-17, col. 17,
Ins. 39-41 (“It is envisioned that the preferred embodiment of the present invention would be

disposed in a refrigerator, most likely within the door.”).
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A unique filter key that mates with a floating lock on the filter base is connected to thé
filter manifold on the filter aésembly. See id. at col. 6, Ins. 39-54. The patent describes designs
for the filter key which can “be used simultaneously as a lock and as an identifier for particular
filter attributes.” Am. Compl., Ex. 2 (‘551 patent) at col. 1, Ins. 7-8; Fig. 2. As disclosed, the
filter key preferably has a plurality of fingers that mate and interlock with corresponding drive
keys on the floating lock of the filter base. Id. at col. 12, Ins. 11-63. The following.ﬁgures 2A-
2E provide§ an illustration of a preferred embodiment for-the filter key shown from multiple

different views or angles.

’551 Patent at Fig. 2
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Each of the fingers of the disclosed filter key includes a slanted face for sliding contact with
complementary angled features on the drive keys of the floating lock. Id. at col. 12, In. 64 — col.
" 13, In. 1. Upon the insertion of the filter cartrid‘ge, the sliding contact of the filter key’s fingers
V\;ill transversely shift the floating lock off of its initial position so that the fingers of the filter
key aré inserted within gaps between the drive keys of the floating lock. Id. at col. 13, Ins.1-5.
The automatic locking mechanism is specifically designed to provide for facile removal and
replacement of the filter cartridge in the filter base. Id. at col. 7, Ins. 20-22.

As discussed above, the thirty-two patent claims that are presently at issue in this
investigation are the following: claim_sv 1-3 aﬁd 6-7 of the *146 patent; claim 49 of the *551
patent; claims 1-3, 7-9, and 12-15 of the *322 patent; and claims 14-18 and 21-31 of the *852
patent.

The asserted claims of the *146 patent, 322 patent, and "852 patent are directed to a filter
cartridge or a filter housing assembly. Claim 49 of the *551 patent is directed to a method for

attaching a filter housing assembly to a filter base.

2. A Person of Ordinary Skill in the Art

Neither the compiainants nor the Staff offered any arguments concerhing the technical
qualifications of a person of ordinary skill in the art at the time of the cl;imed inventions.
Nonetheless, the administrative law judge has determined that a person of ordinary skill in the .
art at the time of the claimed inventions woqld have had (1) a mechanical engineering‘degree or
an equivalent education; and (2) two to three years of experience in indﬁstry with regard to fluid

devices or fluid handling apparatus. See Markman Tr. 49 (“We’ve all seem to have come to

terms with a person having ordinary skill in the art having a mechanical engineering degree,

28



PUBLIC VERSION

having experience in industry with regard to fluid devices or fluid handling apparatus.”).

3. Claim Construction
Complainants, the settled respondents, along with the Staff, filed a joint claim
constﬁction chart regarding certain disputed terms from claims of the asserted patents. As
noted, a Markman hearing was held on November 1, 2018.

The parties agreed to the following claim constructions:

extending laterally from said top surface

‘146 patent claim 1 | ‘322 patent claims 1, 12 | ‘852 patent claim 14

extending sideways from the top surface

on each longitudinal side [of said filter key] extending laterally from said top surface

‘322 patent claims 1, 12 | ‘852 patent claim 14

located on both lengthwise sides [of the filter key] extending sidewéys from the top surface

winged extensions

“146 patent claim 1 | 322 patent claims 1, 12, 14, 15 | ‘852 patent claims 14, 16, 17 | *551
patent claim 49

extensions outward from the width of'the body of the protrusion, finger, attachment finger, or
lateral finger

See Mem. at 26-27; see also Staff Resp. at 10.
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The disputed terms are provided in chart form below:

a plurality of spaced protrusions or fingers

‘146 patent claim 1 | ‘322 patent claims 1, 12 | ‘852 patent claim 14

Complainants’ Construction

Settled Respondents’ and Staff’s
Construction o

Plain and ordinary meaning. No construction
necessary

multiple gap-separated projections

laterally facing opposing side faces

‘852 patent claims 25, 28

Complainants’ Construction

Settled Respondents’ and Staff’s
Construction

opposing surfaces oriented in the same
direction as the filter key’s shortest sides

opposing flat surfaces oriented in the same
direction as the filter key’s shortest sides

lateral fingers [of filter key]

‘551 patent claim 49

Complainants’ Construction

Settled Respondents’ and Staff’s
Construction

Plain and ordinary meaning. No construction
necessary ‘

| multiple sideways gap-separated projections

slanted or angled face(s)

“146 patent claim 1 | ‘322 patent claims 1, 12 | ‘852 patent claims 16, 21, 27

Complainants’ Construction

Settled Respondents’ and Staff’s
Construction

surface(s), each of which is slanted or angled

flat surface(s), each of which is slanted or
angled

See Mem. at 26-27; see also Staff Resp. at 10.
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For infringement analysis (discussed below in the infringement sections), Dr. Beamon
considered all claim constructions including those for thé disputed claim terms. See Mem. at 28
(“In the analysis that follows, infringement can be established under any party’s constructions,
both literally and under the doctrine of equivalents.”); Staff Resp. at 10-11 (“Irrespective of
which of these proposed constructions is adopted for each of the disputed claim terms, the
Accused Products and the domestic industry products all satisfy the relevant claim limitations.”
(citing Mem. Ex. A (Beamon Aff.) (applying both constructions in the alternative with no
difference in outcome))); Mem. Ex. A (Beaman Aft.), 4 25 (“I have been instructed to refer to
the claim constructions where agreed upon by the parties, and to consider all parties' claim

constructions where agreemerit has not been reached.”).

4, Accused Products

Below are photographs of each of the accused products:

Tier 1 RWF1180
(Angkua Environmental)

31



PUBLIC VERSION

Eternawater EWRF1022
(Angkua Environmental)

Mist by Clearwater
CWMF011 (Calux)
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Purneat Frigidaire
ULTRAWF WF3CB
(Calux and Dakon)

See Mem. Ex. A (Beaman Aff.) at Ex. C (‘551 patent claim charts).

In each of the accused products, the filter key located on the filter housing has the

following design:
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Filter Key
See id., Y 34 (explaining the accused products “all contain identical filter key structure, which is
a direct copy of a ‘multi-finger’ embodiment of a filter key taught by the asserted patents. These

products are geometrically identical to what is taught by the asserted claims and are identical to

the éomplainants’ Frigidaire® ULTRAWF/WF3CB products that practice the asserted patents.”).

S. Infringement of the ‘146 Patent
Complainants argue that the accuéed products of the defaulting respondents and non-
respondent sellers each infringe claims 1-3, 6, ;md 7 of the ‘146 patent pursuant to 35 U.S.C. §
271(a) literally and under the doctrine of equivalents. See Mem. Ex. A (Beaman Aff.) at Ex. D
(‘146 patent claim charts).

a. Literal Infringement of the ‘146 Patent

Asserted claims 1-3 and 6-7 of the ‘146 patent are all apparatus claims that are directed to
-a filter housing agsembly. See Am. Compl., Ex. 1 (‘146 patent) at claims 1-3, 6-7. The
corﬁplainants provided detailed ciaim charts demonstrating the infringement by theée accused
products. See Mem. Ex. A (Beaman Aff.) at Ex. D (‘146 patent claimb charts). The
administrative law judge has determined the evidence establishes that claims 1-3 and 6-7 of the
“146 patent are literally infringed by the accused products of the defaulﬁng respondents.

b. Infringement of the ‘146 Patent Under the Doctrine of
Equivalents

The ‘146 patent includes asserted claims 1-3, 6, and 7. Complainants note that applicant
submitted arguments in an October 4, 2012 preliminary amendment to distinguish claim 1 over
the cited prior art of Koslow (U.S. Patent No. 5,700,371), stating that Koslow does not teach or

disclose a filter key with a plurality of spaced protrusions or fingers. See Mem. at 34. There
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|
were no claim narrowing aﬁendments presented for dependent claims 2, 3, 6, and 7.

Claim 1 of the ‘146 patent ineludes a filter key located on the top portion of the filter
housing having a plurality of spaced protrusions or fingers extending laterally from the top
surface, where the fingers include winged extensions having slanted or angled faces for mating
attachment. See Am. Compl., Ex. 1 (‘146 patent) at col. 18, Ins. 20-26. These limitations read
directly on the accused products that each have a plurality of spaced protrusions or fingers, and
allow for the application of the doctrine of equivalents under the function-way-resuit test and
insubstantial differences test for other relevant limitations of this claim with respect to the terms,

2% &6

intef alia, “longitudinal sides,” “lateral sides,” “extending laterally from said top surface,”
“winged extensions,” and “slanted or angled faces.” See Mem. Ex. A (Beaman Aff.), §37. -

The dependent claims are entitled to the application of the doctrine of equivalents. For
exarriple, claim 2 provides for fingers having a diamond shaped cross-section. The diamond
shaped cross-section provides for an emeodiment where the shape of the finger lends itself to
shifting the floating lock, and seating within a drive key. F iﬁgers 'having curved features (e.g.,
oval cross-section) that simply round-out a coarser diamond shaped cross-section would shift the
floating lock and seat within the drive keys in the same manner, thus, performing the same
function, in the same way, to produce the same result. See Mem. at 35.

Furthermore, claim 3 provides for enap fit, friction fit, welding, or bonding the filter key
to the filter housing, and each of the accused products includes a filter key which is attached by
snap fit or friction fit to the respective filter housing. Claims 6 and 7 are directly infringed for all
accused designs, and therefore also under any application of the doctrine of equivalents. 1d.

Therefore, the administrative law judge has determined the evidence establishes that

claims 1-3 and 6-7 of the ‘146 patent are also infringed by the accused products under the
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doctrine of equivalents.

6. Infringement of the ‘852 Patent
Complainants argue that the accused products of the defaulting respondents and non-
respondent sellers each infringe claims 14-18, and 21-31 of the ‘852 patent pur51/1ant to 35 U.S.C.
§ 271(a) literally and under the doctrine of equivalents. See Mem. Ex. A (Beaman Aff.) at Ex. F
(‘852 patent claim chafts).

a. Literal Infringement of the ‘852 Patent

Asserted claims 14-18 and 21-31 of the ‘852 patent are all apparatus claims directed to
either a filter housing assembly, a filter cartridge, or a filter key. See Am. Compl., Ex. 4 (‘852
patent) at col. 18, In. 55 —col. 19, In. 18; col. 19, In. 64 —col. 21, In. 9. The complainants
provided detailed claim charts demonstrating the infringement by thesé accused products. See
Mem. Ex. A (Beaman Aff.) at Ex. F (‘852 patent claim charts). The administrative law judge has
determined the evidence establishes that claims 14-18 and 21-31 of the ‘852 patent are literally
infringed by the accused pllo'ducts of the defaulting respondents.

b. Infringement of the ‘852 Patent Under the Doctrine of
Equivalents

The ‘852 patent includes asserted claims 14-18, and 21-31. Complaiﬁants argue that in
an August 30, 2016 preliminary amendment, applicant added new claims 26-28 to be prosecuted
to.de'ﬁne an attachment structure for the filter key. See Mem. at 36. Complainants assert these
claims were added to include the attachment structure, and that the claims were not added to
overcome any cited prior art.

In an interview with the examiner on October 24, 2017, the applicant proposed adding

new claims (originally numbered 29-42) to the application. The proposed claims were
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submitted, “to provide additional protection for different aspects of the invention.” See id.
Furthermore, in a December 27, 2017 amendment, applicant amended originally numbered claim
29 (issued claim 21) and originally numbered claim 35 (issﬁed claim 25) to more clearly‘
delineate the direction of the filter housing axis (extending in an axial direction along the filter
housing). Id. There were no other amendments to these claims, and the limitation for the ﬁlfer
key in each independent claim was allowed without amendment. The filter key limitation
presented in each of these claims is entitled to the full-scope of the doctrine of equivalents.

The applicant amended the preamble of originally numbered ciependent claims 40-42 to .
state their dependence upon the filter key of originally numbered claim 39. The applicant further
submitted ;1 terminal disclaimer. Id.

Claim 14 of the ‘852 patent includes a filter key “having a plurality of spaced prétrusions
or fingers on each longitudinal side of said filter key extending laterally from said top surface
and having winged extensions.” See Am. Compl., Ex. 4 (‘852 patent) at col 18, Ins. 64-66.
These limitations read directly on the accused products that each have a plurality of spaced
protrusions or fingers, and further allows for the appli;:ation of the doctrine of equivalents under
the FWR test and insubstantial differences test for other relevant limitations of this élaim with

9% <

respect to the terms, inter alia, “longitudinal si'des,” “lateral sides,” “extending laterally from -
said top surface,” “winged extensions,” and “slanted or angled faces.” See Mem. Ex. A (Beaman'
Aff), §41. Dependent claims 15-18 are entitled to the application of the doctrine of equivalents.
The doctrine of equivalents allows for these limitations to read on a filter key having a
laterally or sideways extending finger or protrusion. The function performed by having a finger

extend laterally or sideways from said top surface is to shift a floating lock drive key, which a

finger of the accused products extending laterally performs, and based on the geometry of the
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finger/winged extension of the accused products, the floating lock will be shifted by the
finger/winged extension in the same way, producing the same result. See Mem. Ex. A (Beaman
Aff), 99 39, 48.

The terms “winged extensions” and “slanted or angléd faces” are not limited solely to
literal infringement, and the elements of the accused products, represented by “winged
extensions” and/or “slanted or angled faces,” necessarily perform the same function, in-the same
way as required by the patent claims.

With respect to claims 21 and 25 of the ‘852 patent, as noted above, the applicant
amended originally numbered claim 29 (issued claim 21) and originally numbered claim 35
(issued claim 25) to more clearly delineate the direction of the filter housing axis (extending in
an axial direction along the filter housing). See Mem. at 38. There were no other amendments to
these claims. The relevant limitations of these claims are entitled to the application of the
doctrine of equivalents.

Claim 21 includes the limitations:

a filter key located on or connected to the filter housing and having a top surface,

longitudinal sides, and lateral sides shorter than the longitudinal sides, the filter

key having a protrusion extending in a direction parallel to the filter key lateral

sides, wherein the protrusion includes on one side a slanted or angled face angled

with respect to the filter housing axis, and on an opposing side a face having a
substantially straight edge parallel to the filter housing axis;

See Am. Compl., Ex. 4 (‘852 patent) at col. 20, Ins 5-11. Claim 25 includes the limitations:

a filter key located on or connected to the filter housing for mating attachment to
a filter base or manifold, the filter key having a top surface, longitudinal sides,
and lateral sides shorter than the longitudinal sides, the filter key having an
attachment finger extending in a direction parallel to the filter key lateral sides,
wherein the attachment finger includes laterally facing opposing side faces,
wherein one opposing side face forms a first angle with the filter housing axis and

- the other opposing side face forms a second angle with the filter housing axis,
such that the first angle and the second angle are not equal.
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Seev id. at col. 20, Ins. 31-42.

Thesé limitations were allowed Without a claim narrowing amendment, and are entitle& to
the application of the doctrine of equivalents. See Mem. at 39. The claims are applicable to all
the accused products.

Complainants further argue that the term “lateral sides shorter than the longitudinal sides”
identifies a side of the filter key that is in the plane of direction of an aftabhment finger. See
Mem. at 39. Even if a portion of the filter key has a geometrically square configuration (as
opposed to a rectangular configuration), the directional attributes of a “lateral .direction” and
“longitudinal direcﬁon” are applicable. The fact that the lateral side of a square is equal to a
longitudinal side of a square does not alter the function-way-result of the filter key. This is so
because the function of the filter key remains to secure the filter housing to the filter base, and
the assignments of the sides of the filter key used to define the directionality of the attachment
finger(s) ‘are consistent with the location of the finger(s) in relatjon to the filter key. In this
regard, the docgtrine of equivalents remains applicable to thisbclaim limitation. See id.

Both asserted claims include a description on the geometry of the finger. See Am.
Compl., Ex. 4 (‘852 patent) at col. 20, Ins 5-11; col. 20, Ins. 31-42. In both instances, this
asyMetry is equivaleﬁt to the shape of the fingers (Winged extensions) of the accused products.
The asymmetry of the accused products’ ﬁngér designs (whether under complainants’
construction or respondents’ construction) requires the same function of the finger, locking to the
floating lock, in substantially the same way, shifting the floating lock under a camming actioh, to
produce the same result, a locked filter housing to a filter base. See Mem. at 39-40. As

complainants asseﬁ, the same argument applies to dependent claims 22-24 and 26.

Claims 27 and 28 are directed to a filter key, and share the filter key limitations of
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claims 21 and 25, respectively. See, e.g., Mem. Ex. A (Beaman Aff.) at Ex. F (‘852 patent claim
}charts) at 13-17 (Claim 21), 21-25 (Claim 25), 26-34 (Claims 27 and 28). These limitations were
allowed Without a claim narrov;ring amendment and are entitled to the application of the doctrine
of equivalents. The claims are applicable to all accused products. Thérefore, the administrative
law judge has determined the evidence establishes that claims 14-18 and 21-31 of the 852 patent
are also infringed by the accused products under -the doctrine of equivalents. See, e.g., Mem.
Ex A (Beaman Aff.) at Ex. F (‘852 patent claim charts) at 35-37 (Claims 29-31: Angkua

Environmental), 108-10 (Claims 29—3‘1 : Calux), 181-83 (Claims 29-31: Dakon).

7. Infringement of the 322 Patent

Complainants argue that the accused products of defaulting respondents and noﬁ-
respondent sellers each infringe claims 1-3, 7-9, and 12-15 of the ‘322 patent pursuant to 35
U.S.C. § 271(a) literally and under the doctrine of equivalents. See Mem. Ex. A (Beaman Aff.)
at Ex. E (‘322 patent claim charts). -

a. _ Literal Infringement of the ‘322 Patent

Asserted claims 1-3, 7-9, and 12-15 qf the ‘322 patent are all apparatus claims that are
directed to a filter housing assembly. See Am. Compl., Ex. 3 (‘322 patent) at col. 16, Ins. 24 —
39; col. 16, In. 61 ;col. 17, In. 2; col. 17, Ins. 15 — 37. Dr. Beaman has provided detailed claim
charts to show that every limitation of asserted claims 1-3, 7-9, and 12-15 of the ‘322 patent is
present in each of the accused products. See Mem. Ex. A (Beamaq Aff) at Ex. E (‘322 patent
claim charts). |

Claiﬁ 1 of the ‘322 patent includes a filter key located on the fop portion of the filter
housing and having spaced protrusioné or fingers on each longitudinal side extending laterally

from the top surface, where the fingers include winged extensions having slanted or angled faces.
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On the other (bpttom) side of the filter key, a groove receives an elongated protrusion extending
from the top surface of the filter housing. See Mem. Ex. A (Beaman Aff.), 1 40. These
limitations read directly on the accused products that each have a plurality of spaced protrusions
or fingers, and further allows for the application of the doctrine of equivalents under the FWR

test and insubstantial differences test for other relevant limitations of this claim with respect to

2 2% &6

the terms, inter alia, “longitudinal sides,” “lateral sides,” “extending laterally from said top
surface,” “winged extensions,” and “slanted or angled faces” as explained further below. Id.
The same argument applies to independent claim 12. Id., §41.

~The detailed claim charts further demonstrate the infringement of the ‘322 patent by the
accused products. See id. at Ex. E. Accordingly, the administrative law judge has determined
the evidence establishes that ciaims 1-3, 7-9, and 12-15 of the ‘852 patent are literally infringed

by the accused products of the defaulting respondents.

b. Infringement of the ‘322 Patent Under the Doctrine of
Equivalents '

The 322 patent includes asserted claims 1-3, 7-9, and 12-15. These claims were allowed
without any claim narrowing amendments. A terminal disclaimer was submitted for the
allowance of these claims. See Mem. at 32. Complainants argue that the terms discussed above
in connection with literal infringement have exactly the same meaning when applied to the
accﬁsed products and would present equivalents as well. Id. For example, the directional terms

2% 446

(“longitudinal sideé,’-’ “lateral sides” “extending laterally from said top surface”) have equivalent
application to the accused products, and their directional attributes can be applied to the
geometric designs of other multi-finger filter keys. Id. at 32-33.

7

These terms provide directionality, assigning a lateral direction for the direction of the -
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finger, and longitudinal direction perpendicular to the lateral direction. Th¢ term “extending
laterally‘-from said top surface” has the finger extend in a lateral direction sideways from said top
surface. Id. The doctrine of equivalents allows for these limitations to read oﬁ a filter key
having a laterally or sideways extending finger or brotrusion. Thé functioﬁ performed by having
a finger extend laterally or sideways from said top surface is to shift a floating lock drive key,
which a finger of the accused products extending laterally performs, and based on the geometry
of the finger/winged extension of the accused products, the floating lock will be shifted by the
finger/winged extension in the same way, producing the exact same result. See Mem., Ex A
(Beaman Aff.), 9 39, 48.

The terms “winged extensions” and “slanted or angled faces” are not limited solely to
literal infringement; and the elements of the accused products, represented by “winged
extensions’; and/or “slanted or angled faces,” necessarily perform the same function, in the same
way as required by the patent claims. Therefore, the administrative law judge has determined
that the evidence establishes that ciaims 1-3, 7-9, and 12-15 of the ‘322 patent are infringed by

the accused products under the doctrine of equivalents.

8. | Indirect Infringement of the ‘551 Patent
Complainants argue that defaulting respondents were aware of the ‘551 patent, and
intended for their actions to result in a third-party infringing method claim 49 of the ‘551 patent.
See Mem. at 29. The Staff notes that complainants iny appear to allege inducement under
section 271(b) and not contributory infringement under Section 271(c) of the Patent Act. See
Staff Resp. at 24 n8. The Staff states that there is substantial evidence that the defaulting
respondents have induced infringement of asserted claim 49 of the ‘551 patent. See Staff Resp.

at 24; see also Mem. Ex. A (Beaman Aff.) at Ex. C (‘551 patent claim charts).
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'The Staff argues that there is clear evidence in the record that claim 49 of the 551 patent
is being directly infringed by the customérs (or end users) who install the accused products in
their refrigerators. See, e.g., Staff Resp. at 25; ACCO Brands, Inc. v. ABA Locks Mfrs. Co., 501
F.3d 1307, 1313 (Fed. Cir. 2007) (for direct infringement, patentee “must either point to specific
instances of direct infringement or show that the accused device necessary infringes the patent in
suit”); see also Vita-Mix Corp. v. Basic Holding Inc., 581 F.3d 1317, 1326 (Fed. Cir. 2009)
(direct infringement of a method claim may be proven by circumstantial evidence); Moleculon
Research Corp. v. CBS, Inc., 793 F.2d 1261, 1272 (Fed. Cir. 1986) (same).

The Staff argues that in addition to an underlying act of direct infringement, a claim for
induced infringement under 35 U.S.C. § 271(b) also requires that the accused infringer must
have (1) knowledge of or willful blindness to the existence of the patent, ahd (2) specific intent
to induce infringement. See Staff Resp. at‘25-26; see also Global-Tech, 563 U.S. at 768. The
specific intent required to induce infringement may be proven by circumstantial evidence and
may be inferred from all the circumstances. See Commil USA LLC v. Cisco Sys., Inc., 720 F.3d
1361, 1367 (Fed. Cir. 2013), aff’d in relevant part, 135 S.Ct. 1920, 1926-28 (2015); Global-
Tech, 563 U.S. at 770-71.

Asserted claim 49 of the 551 patent directs to a method for attaching a filter housing |
‘assembly to a filter base. See Am. Compl., Ex. 2 (‘551 patent) at col. 24, Ins. 44-45. Dr.
Beaman provided detailed claim charts showing how every limitation of claim 49 of the ‘551
patent is necessarily p;acticed—and that claim 49 is therefore directly infringed—whenever the
accused products of the defaulting respondents are installed in a corresponding filter base. See
Mem. Ex. A (Beaman Aff.) at Ex. C (‘551 patent claim charts). Dr. Beaman also opined that the

only use for the accused products is installation in a corresponding refrigerator filter base, in
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accordance with the method of claim 49 of the ‘551 patent. See id., 11 46-49, Ex. C. The
evidence shows the accused products have no substantial non_-infringing use. See id. There is no
dispute with respect to any of the factual issues contained in the ‘551 patent claim charts.

With respect to knowledge of thé patent, there is circumstantial evidence that defaulting
respondents have copied complainants’ ULTRAWF and/or WF3CB filter products. See, e.g., |
Am. Compl., Ex. 25 (Calux advertisement), Ex. 28 (Dakon advertisement), Ex. 11 at Ex. A
(Angkua Environmental invoices), Ex. 10 at AGA00S, 6, 8 (Calux invoices). Thus, the
defaulting respondents had reason to be éware that there could be intellectual property rights
associated with the ULTRAWF and/or WF3CB filter products. The evidence supports an
inference éf willful blindness by defaulting respondents where they should have known of the
existence of the patent. See Global-Tech, 563 U.S. at 768; see also Certain Network Devices,
Related Software and Components Thereof (II), Inv. No. 337-TA-945, Comm’n Op. at 63 (June

-1, 2017) (affirming findings in initial determination that a respondent willfully blinded itself to
complainants’ patents and its infringement where it, copied certain patented features and
marketed those features to customers).

Additionally, defaulting respondents had actual knowledge of the patent by ﬁo later than
the time that they were served with the complaint and notice of institution of investigation: See
Certain Television Sets, Television Receivers, Television Tuners, and Components Thereof, Inv.
No. 337-TA-910, Comm’n Op. at 41-43 (Oct. 30, 2015) (“In the context of section 337, we
concluded that service of a section 337 complaint can be adequate to provide kﬁowledge of the
asserted patents”). The evidence further demonstrates that at least defaulting respondents

Angkua Environmental and Calux continued selling for importation and/or importing accused

products into the United States after this occurred. See Mem. Ex. B. (Ramos Decl.) at Ex. C
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(Alibaba LLC 002), Ex; E (Alibaba LLC ,004).(sellers “agfeel” and “caluxwell”).

As'to specific intent, the evidence shows that the defaulting respondents are all marketing
vand/or selling their accused products as stated replacements for complainants’ ULTRAWF and
 WF3CB filters. See, e. g., Am. Compl., Ex. 25 (Calux advertisement), Ex. 28 (Dakon
advertisement), Ex. 11 at Ex. A (Angkua Environmental invoices); Ex. 10 at AGAO00S, 6, 8
(Calux invoices). For Angkua Environmental, complainants haye included evidence in the form
of an Amazon listing for its accused “Tier 1” filter product that expréssly provides instructions to
consumers for pfacticing the patented method by attaching the filter product to a compatible
filter base. See Mem. Ex. A (Beaman Aff.) at Ex. C (‘551 patent claim charts) at 5. This is
circumsté.ntial evidence that Angkua Environmental’s customers are committing direct
infringement of claim 49 of the ‘551 patent, and that Angkua Environmental specifically intends
for this infringement to occur.

Accordingly, the administrative law judge finds the record shows defaulting respondents
specifically intended for their accused products to be installed and used in accordance with the
method of clairr;'49 of the ‘551 patent. Therefore, the evidence establishes that defaulting
respondents have induced the infringement of claim 49 of the ‘551 patent.

C. Validity

The patents at issue are presumed valid as a matter of law. 35 U.S.C. § 282. This
presumption of validity may be overcome only by “clear and convincing evidence.” Pﬁzer, Inc.
v. Apotex, Inc., 480 F.3d 1348, 1359 (Fed. Cir. 2007).

Complainants argue: “Under 35 U.S.C. § 282, the Asserted Patents are presumed to be
valid unless proved otherwise by clear and convincing evidence. There is no present dispute that

the patents are valid.” Mem. at 47.
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The Staff argues:

The Staff does not seek to challenge the validity of the Asserted Patents.
“A patent shall be presumed valid,” 35 U.S.C. § 282, and can only be proven
invalid by clear and convincing evidence. Microsoft Corp. v. i4i Ltd. Partnership,

564 U.S. 91 (2011). The Staff is thus of the view that there is no disputed issue of
material fact relating to the validity of the Asserted Patents.

Staff Resp. at 15..

No party has challenged the validity or enforceability of any of the patents at issue. Thus,
therev is no issue of material fact as to the validity or enforceability of the asserted patents. Seq
Lannom Mfg. Co., Inc. v. Int’l Trade Comm’n, 799 F.2d 1572, 1580 (Fed. Cir. 1986)
(Commission did not have authority to redetermiﬁe pétent validity when no defense of invalidity

had been raised). )

.D. Domestic Industry (Technical Prong)

In a section 337 investigation, the complainaﬁt has the burden of proving the existence
(or establishment) of a domestic industry relating to articles protected by the patent-at-issue.
19 U.S.C. § 1337(a)(2). For a patent-based claim, the domestic industry requirement consists of
a technical prong and an economic prong. See, e.g., Certain Variabée Speed Wind Turbines &
Components Thereof, Inv. No. 537-TA-376, Comm’n Op. at 14-17, USITC Pub. No. 3003 (Nov.
1996) (“Wind Turbines™). The complainant bears the burden of establishing that both prongs
have been satisfied. See, e.g., Certain Concealed Cabinet Hinges & Mounting Plates, Inv..No.

337-TA-289, 1990 WL 710375, Comm’n Op. at 22 (Jan. 8, 1990).

With regard to the technical prong, the requirement is satisfied here for each patent at
issue if the domestic industry products are shown to practice at least one claim of the asserted
patent. Wind Turbines at 15; Certain Point of Sale Terminals & Components T héreof, Inv.

No. 337-TA-524, Order No. 40 at 17-18 (Apr. 11, 2005) (“The test for claim coverage for the
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purposes of the domestic industry requirement is the same as that for infringement.”).
Complainants argue:
The technical prong requires that the complainant practice the patents-in-
" suit in the United States. The test for determining whether the technical prong is
met through the practice of the patent “is essentially same as that for
infringement, i.e., a.comparison of domestic products to the asserted claims.”

Each of the three DI Filters—the ULTRAWF, WR3CB, and the | —
practice each of the Asserted Claims of the Asserted Patents.

Mem. at 47.

The Staff argues that complainants have “demonstrated that the following products
satisfy the technical prong of the domestic industry requirement: DI Filters, [ ], and I&W
Modules incorporating DI Filters.” Staff Resp. at 31, see id. at 28-31.

The evidence shows that chplainants satisfy the technical prong of the domestic
industry requirefnent for each of the asserted patents. Each of the three DI Filters—the
ULTRAWF, WR3CB, and the | ]—pfactice each of the asserted claims of the asserted
patents. See Mem. Ex. A (Beaman Aff.), ] 51, 53; Mem. Ex. A (Beaman Aff.) at Ex. B
(ULTRAWF .and WF3CB Claim Charts); Mem. Ex.. A (Beaman Aff.) at Ex. G( ] Claim
Charts). As noted, the | ] uses the same configuration in terms of the patented |

technology. [
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See Mem. at 14-16; Mem. Ex. A (Beaman Aff.), { 53; Mem. Ex. A (Beaman Aff.) at Ex. G
a ] Claim Charts). Complainants’ expert Dr. Beaman providedl detailed claim charts
showing the Seahawk practicing all elements of each of the asserted claims.

The ULTRAWF and WF3CB filters have essentially the same structure, with differences
relating only to the length of the housing and the characteristics of the carbon block within the
housing. See Am. Compl., Ex. 19C (Barrillon Decl.). The following are images of '

complainants’ ULTRAWF and WF3CB filters and a corresponding filter base:

—~ - e - U —

ULTRAWTF and WF3CB filters (side-by-side)
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Corresponding Filter Base (installed in refrigerator)
See Staff Resp. at 28-29.

In Exhibits B and G to his affidavit, complainants’ expert Dr. Beaman provided detailed
claim charts for each asserted patent showing that complainants’ DI Filters satisfy every
limitation of every asserted claim in this investigation: claims 1-3 and 6-7 of the ‘146 patent;
claims 1-3, 7-9, and 12-15 of the ‘322 patent; claims 14-18 and 21-31 of the ‘852 patent; and
claim 49 of the ‘551 patent. See Mem. Ex. A (Beaman Aff.) at Ex. B(ULTRAWF and WF3CB
Claim Charts); Mem. Ex. A (Beaman Aff.) at Ex. G ([ ] Claim Charts). There is no
reason to dispute Dr. Beaman’s assessment that every limitation of claims 1-3 and 6-7 of the
‘146 patent, claims 1-3, 7-9, and 12-15 of the ‘322 patent, claims 14-18 and 21-31 of the ‘852
patent, and claim 49 of; the ‘551 patent is literally found in the DI Filters. Every limitation of the
asserted claims is satisfied under all of the claim constructions proposed‘by the parties.

Complainants provided substantial and probative evidence that their DI Filters practice at
least one claim of each of the asserted patents. Thus, the administrative law judge finds that

complainants have demonstrated that each of the three DI Filters satisfy the technical prong of
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the domestic industry requirement.

E. Domestic Industry (Economic Prong)

With respect to the economic brong, and whether or not section 337(a)(3)(A) or (B) is
satisfied, the Commission has held that “whether a complainant has established that its
investment and/or employment activities are significant with respect to the articles protected by
the intellectual property right concerned is not evaluated according to any rigid mathematical
formula.” Certain Printing and Imaging Devices and Components Thereof, Inv. No. 337-TA-
690, Comm’n Op. at 27 (Feb. 17,,201 1) (citing Certain Male Prophylactic Devices, Inv. No. 337
TA-546, Comm’n Op. at 39 (Aug. 1, 2007)). Rather, the Commission examines “the facts in
each investigation, the article of commerce, and the realities of the marketplace.” Id. “The
detefmihation takes into account the nature of the investment and/or employment éctivities, ‘the
industry in question, and the complainant’s relative size.”” Id. (citing Stringed Musical
Instruments, Comm’n Op. at 26).

With respect to section 337(a)(3)(C), whether an investment in domestic industry is
“substantial” is a fact-dependent inquiry for which the complainant bears the burden of proof.
Stringed Musical Instruments, Comm’n Op. at 14. There is n(; minimum monetary expenditure
that a complainant must demonstrate to qualify as a domestic industry under the “substantial
investment” requirement of this section. Id. at 25. There is no need to define or quantify an
industry in absolute mathematical terms. /d. at 26. Rather, “the requirement for showing the
existence of a domestic industry will depend on the ihdustry in question, aﬁd the complainant’s

relative size.” Id at 25-26.
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Complainants argue:

A domestic industry related to products that practice the Asserted Patents
exists for both KXT and its licensee Electrolux individually, and in the aggregate.
KXT invented, developed, tested, and validated the DI Filters in West Haven, CT,
where it continues to engage in these activities in addition to packaging the DI
Filters. Electrolux collaborated in the development of the DI Filters, and further
implemented those filters in its refrigerators’ ice and water systems, which was a
predicate to creating the market for the DI Filters. KXT’s investments were
significant and substantial because, without those investments, a saleable,
functioning DI Filter would not exist. Likewise, Electrolux’s investments are
substantial because there is no market for the DI Filters other than as filters for its
refrigerators’ ice and water systems, and thus Electrolux’s substantial efforts to
integrate the filters into those systems was vital to both the refrigerators’ function
and to creating the market for the DI Filters. As explained in the detailed analysis
that follows, the total investments of KXT and Electrolux that related to the DI
Filters that practice the Asserted Patents is at least $[ ] in plant,
equipment, labor, capital, and exploitation. -

 Mem. at 48.
Complainants argue:

Electrolux is the exclusive licensee of the Asserted Patents. KXT sells the
DI Filters exclusively to Electrolux to be used. in certain high-end Frigidaire
models. The DI Filters reach end-consumers in two ways: (i) as a pre-installed
component of the water filtration system in certain high-end Frigidaire models,
and (ii) as standalone, OEM replacements that can be purchased separately.

As previously discussed, the DI Filters are comprised of two filters
currently in production, as well as a new filter in development, each of which .
practice the Asserted Patents. The two production products are the ULTRAWF
and WF3CB DI Filters, which are primarily marketed to refrigerator customers
under the brand names of “PureSource Ultra” and “PureSource 3,” respectively.
The next generation filter, which also practices the Asserted Patents, is currently
referred to as the “[ 1.” '

Mem. at 49.

The Staff argues: “the Complainants have satisfied the economic prong of the domestic

industry requirement under each of subsections (A), (B), and/or (C).” Staff Resp. at 31.
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1. Plant and Equipment (Section 337(a)(3)(A))
Regarding KXT, complainants argue:

Evidence of domestic investment in plant and equipment used for activities
related to products practicing the Asserted Patents by KXT is three-fold: 1)
investment in plant, as measured by square footage, for the portion of the West
Haven, CT facility economically associated with activities related to practicing
products; 2) expenditures on facilities at the West Haven, CT facility
economically associated with practicing products; and 3) investment
economically associated with equipment at that facility.

Mem. at 66. With respect to Electrolux, complainants argue:

Electrolux has made substantial domestic investments in plant and equipment
related to products incorporating the DI Filters. Evidence of domestic investment
in plant and equipment used for activities related to products incorporating the DI
Filters by Electrolux is three-fold: (1) investment in plant, as measured by square
footage, for the portion of the Anderson, SC facility economically associated with
activities related to products incorporating DI Filters; (2) expenditures on
facilities at the Anderson, SC facility economically associated with products
incorporating DI Filters; and (3) investment economically associated with
equipment at that facility.

Mem. at 82.
The Staff argues that “the collective plant and equipment investments by KXT and

Electrolux are significant.” Staff Resp. at 35.

Complainant KXT
Complainant KXT has its headquarters at a | ] square foot facility in West Haven,
Connecticut.!? See Mem. Ex. E (Seth Aff.), § 67 (citing Ex. 27 (KXT Floor Plan)). The

evidence shows that nearly all the product development and engineering for the DI Filters was

12 KXT uses its headquarters for multiple purposes, including the research and development and
packaging for certain of its water filtration products, administrative and sales activities, the
manufacture of certain filtration media, and storage space. See Mem. Ex. E (Seth Aff.), ] 44-
45.
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performed by KXT at its headquarters. See id., § 17. Although the DI filters are manufactured
. abroad in Singapore, the evidence further shows that approximately [ ] square feet (about
[ ]%) of KXT’s West Haven headquarters is exclusively used for the post-manufacture
packaging of the DI Filters that are not preinstalled in Electrolux refrigerators but are instead
independently sold as replacement water filters. See Mem. Ex. E (Seth Aff.), ] 67-68 (citing
Ex. 27 (KXT Floor Plan)); see also Mem. Ex. E (Seth Aff.) at Ex. 41 (Barrillon Decl.), § 10
(photograph of KXT’s domestic packaging line).

The evidence shows that between 2015 and 2018 these packaging activities are important
to KXT’S buéiness as they make the product saleable and packaging quality affects the
reputations of KXT. Mem. Ex. E (Seth Aff)), § 79. KXT’s packaging materials include
instructions for installing the DI filters in accordance with asserted claim 49 of the ‘551 patent.
See id., § 65.

The evidence shows that from 201‘5 to June 2018, about | ] square feef of space was
dedicated for packaging activities of DI Filters. See Mem. Ex. E (Seth Aff.), § 68 (citing Ex.b 27
(KXT Floor Plan), KXT0006962).'3 This is about [ % of the total square feet of the facility.
Id. The evidence shows that, in 2617-201 8, workspace was provided for | ] KXT
employees in West Haven, Connecticut to spend some of their time on activities for these
produc&s{. See id., | 68 n13 1-33 (citing Ex. 29 (KXT Investments), KXT0006969-77), Table 1.
In 2018, these empldyees have mofe than[ ] square feet of office wérkspace at KXT’s
headquarters. See Mem. Ex. E (Seth Aff.), 168 n131. From this number, complainants’ expert

Dr. Pallavi Seth specifically allocated [ ] square feet of office workspace at KXT’s West Haven

13 The Seth affidavit cites to “Exhibit 28 “KST Floor Plan,” KXT0006962,” however this floor
plan is Exhibit 27, not Exhibit 28.
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facility as dedicated to the DI filters based on the percentage of time each employee spent on
tasks related to DI filters. See id, ] 68.! o

From 2015 to June 201 8, KXT incurred approximately $[7 ] in real property and
personal tax expenses and $[ ] in utilities expenses. See id., Y 69-70, Table 2.
Complainants’ expert Dr. Seth thus estimates that approximately $[ ] in property taxes and
$[ ] in utilities expenses‘ can be speciﬁcally\allocated to KXTs activities related to the DI
filters. Id. Dr. Seth has also determined that KXT has incurred $[ ] in equipment
depreciation expenses at its West Haven facili’ty ;ied to the packaging line and leak testing
activities directly related to the DI filters. See id., § 71. Accordingly, Dr. Seth concludes that
from 2008-2018, KXT has expended approximately $[ | ] in domestic plant and equipment
expenses tied to the DI Filters. See id., § 72.

The investments by KXT in plant and equipment discussed above are signiﬁcant.: The DI
filters of KXT were invented in West Haven, wher¢ activities related to DI filters in enginéering,
research, materials, packaging, and sales and management were pc;rformed. Mem. at 6, 57, 68-
70; Mem. Ex. E (Seth Aff.), 9 73-74, Table 1. Thus, given KXT’s domestic industry products
would not exist without these investments, under the required contextual é.nalysis, KXT’s plant

and equipment investments are significant.

Complainant Electrolux

Electrolux’s domestic refrigerator operations are headquartered in Anderson, South

Carolina. Mem. at 78. The evidence shows that Electrolux researches and develops refrigeration

14 Dr. Seth states that this is a highly conservative figure in that it fails to account for how other
portions of the West Haven facility (such as laboratory facilities) are also used in relation to the
DI filters and the recent work that KXT has done on the [ ] DI filter. See id., q 68.
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devices and technologies at its Cold Technology Center (“CTC”), whiéh occupiés [ ]
square feet at its Anderson facility. See .Mem. Ex. E (Seth Aff.), § 88. The Ice and Water Group
(“I&W Group”) within the CTC consists of iapproximately [ ]employees:[ ] engineers,

[ ]technician,and [ ] engineering manager. See id., § 84 n153 (citing McCollough Dep.
Tr. 53). The 1&W Group uses approximately | | ] square feet (about [ ]%) of the CTC’s
total square footage to test and develop ice and water modules (“IWMs”). See Mefn. Ex. E (Seth
Aff.), 1 88 n160. It is estimated that, as of the time of ﬁling of the complaint, approximately

[ 1% of the I&W Group’s time was dedicated to IWMs incorporating DI filters. See id., q 89.
This yields an allocation of approximately [ ] square feet to the testing and development of
IWMs incorporating the DI filters.!s

The evidence shows 'that.from 2013 to June 2018, the CTC incurred approximately
| ] in direct rental expenses for the Anderson facility, which amounts to $[ ] per
square foot. See Mem. Ex. E (Seth Aff.), 1 89. For the same period, Dr. Seth determiﬁed that
Electrolux incurred approximately ${ ] in direct rental expenses for engineering work
related to the IWMs incorporating the DI filters. See id., § 89-90.

The evidence shows that Electrolux has further invested a total (non-depreciated) value of
approximately $| ] in equipment assets used fully or partially to support the IWMs
incorporating the DI filters. See id., §91. Additionally, based on asset-level utilization
estimates, depreciation of CTC assets was allocated to the I&W Group in the amount of
${ ]. Id. According to Dr. Seth, a fixed assets depreciation expense of $1 ] can

therefore be allocated to the IWMs incorporating the DI filters. /d.

15 ]. See Mem. Ex. E (Seth Aft.), q 89.
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~ Thus, the evidence shows that Electrolux has expended over M | ] in domestic plant
and equipment depreéiation expenses that are specifically attributable to the DI filters. See Mem.
"Ex. E (Seth Aff.), ] 116, Table 4.!® Electrolux has also separately made significant investments
totaling nearly $| ] for equipment that is used in whole or in part for the DI filters. See
id,q91. The evidence shows that while Electrolux is a sizeable corporation, a significant
portidn of the engineering work performed by the Electrolux I&W Group in Anderson, SC is
specific to the DI filters. See id.!”
The investments by Electrolux in plant and equipment discussed above is significant.
Thus, given Electrolux’s domestic industry products would not exist without these investments,
under the required contextual analysis, Electrolux’s plant and eq}uipment investments are

significant.

Accordingly, there is no dispute and indeed no genuine issue as to any material fact that
complainants satisfy the economic prong of the domestic industry requirement under 19 U.S.C. §

1337(a)(3)(A).

2. Labor and Capital (Section 337(a)(3)(B))
Regarding KXT, complainants argue:

KXT’s domestic efforts directly relate to the DI Filters, and comprise both R&D

16 In Table 4, in the section labelled “Plant & Equipment” under “Electrolux,” see rows marked
“Rent” and “Capitalized Assets.”

17 The I&W Group’s engineering work relating to the DI Filters is based on Mr. Candeo’s
estimate that approximately [ ] of the I&W. Group’s time
was dedicated to [WMs incorporating DI Filters in 2013-2014, 2015-2017, and through June
2018, respectively. See Mem. Ex. E (Seth Aff)) at Ex. 43 (Candeo Dep. Tr.) at 172, 203.
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(including engineering, design, and testing) and packaging operations of the DI
Filters. The initial R&D involved collaborating with Electrolux to design the
filters, testing them internally, and sending them to NSF for certification. Ongoing
R&D activities include continued internal testing, obtaining re-certifications from
NSF, and collaborating with Electrolux to’resolve any issues with the DI Filters
and creating models for potential redesigns.

Mem. at 71. Complainants argue that “Electrolux has also made substantial domestic
investments in employment related to products incorporating DI Filters.” Mem. at 84.
The Staff argues that “Complainants’ collective investment in labor is significant.” Staff

Resp. at 36.

Complainant KXT

As discussed above, KXT employed in 2008-2018, | ] employees on
activities related to DI filters in engineering, research, materials, packaging and sales and
management. Mem. at 68-70; Mem. Ex. E (Seth Aff.), §9.73-74, Table 1.

In 2017, the evidence shows KXT employéd apprqximatély [ ]individuals in its West
Haven facility, of whom [ ] domestic employees who devote some of their time to the DI
filters. See Mem. Ex. E (Seth Aff.), § 46 n86 (citing Ex. 29 (KXT Investments), KXT0006969-
77, at 970-72). | ] of those employees work on product development, materials procurement,
and packaging for the DI filters. Id. Dr. Séth excludes labor costs relating to sales activities
from all DI investment allocations. /d., §47. Dr. Seth has determined that from 2008-2018,
KXT has incurred over $| ] in salary and benefits for research and development,
engiﬁeering, materials, packaging, and related management activities specific to ‘;he DI Filters.

Id. at 9 74, Table 1.
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Complainant Electrolux

The evidence shows that between 2013 and June 2018, Electrolux’s I&W Group at
Anderson, South Carolina incurred $[ ] in total salaries and benefits for its engineers.
See Mem. Ex. E (Seth Aff.), § 96. Dr. Seth allocated approximately $[ ] of these labor
expenses by Electrolux to the DI products. See id. Thus, the record evidence establishes that
Electrolux has made significant investments in labor with respect to the products protected by the

asserted patents.

Thus, the record evidence establishes that complainants have made significant
investments in labor and capital with respect to the products protected by the asserted patents.
There is no dispute and indeed no genuine issue as to any material fact that complainants satisfy

the economic prong of the domestic industry requirement under 19 U.S.C. § 1337(a)(3)(B).

3. Exploitation of the Asserted Patents (Section 337(a)(3)(C))
Regarding KXT, complainants argue:

KXT’s exploitation activities also include working with OEM customer
Electrolux to understand its requirements for KXT’s DI Filters in its current and
future products, meeting and collaborating with Electrolux engineers, design
teams, and architecture teams, and working with other manufacturing teams in
Singapore to ensure KXT’s custom water filtration products, such as the DI
Filters, meet Electrolux’s technical and packaging requirements. Accordingly, the
R&D, design, engineering, testing, and validation investments and activities
exploit the Asserted Patents. - '

Mem. at 74 (citing Mem. Ex. E (Seth Aff), q177.
{

Complainants argue that Electrolux has substantial investments and activities related to

the DI filters and asserted patents in Anderson, South Carolina:
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e Regarding labor, | ] of the I&W Group’s
time was dedicated to IWMs incorporating DI Filters in 2013-2014, 2015-
2017, and through June 2018, respectively. This corresponded to $[ 1

_ in labor costs from 2013 through the June 2018 period. ' :

e Between 2013 and June 2018, the I&W Group consisted of [ ]

engineers, responsible for interfacing and collaborating with KXT, designing
and engineering IWMs, and conducting and reporting on ongoing tests related
to the DI Filters and other components of the IWMs.

e Between 2013 and June 2018, Electrolux incurred $[ ] in direct rental
expense for engineering work related to IWM’s incorporating the DI Filters.

e Fixed assets allocable to ITWMs that utilize the DI Filters that amounts to
| } between 2013 to June 2018.

e Electrolux’s domestic R&D investments in the [ ] DI Filter /project
were approximately $[. ] over the same period.

. [ ] percent of the CTC’s total square feet for testing and development of
IWMs, corresponding to $[ ] per year in rent allocable to the
development and testing of IWMs.

In view of the investments, the nature of the activities, and their relationship
to both the DI Filters and Asserted Patents, Complainants have demonstrated
substantial investments by Electrolux in the Asserted Patents under Section
337(a)(3)(C).

{

Mem. at 91-92.
The Staff argues that complainants have collectively “made substantial investments in
exploitation of the patents which satisfy the economic prong for domestic industry under

subsection (C).” Staff Resp. at 37.

Complainant KXT
The technologies claimed in the Asserted Patents were invented and developed .in the

United States. Mem. at 6, 57. The evidence shows that KXT has expended approximately $[
] allocated to salaries and benefits for its employees who work on research and

development, engineering, materials procurement, and related management specific to the DI
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filters. See Seth Aff, at 36, Table 2.8

These research and development, engineering, materials procurement, and related
management costs are substar;tial. As discussed above, the domestic industry filters of KXT
were designed and developed in the United Stétes, and activities related to DI ﬁlter‘s in
engineering, research, materials, packaging, and management were performed in West Haven.

As such, the domestic industry products of KXT would not exist without these investments, and

under the required contextual analysis, KXT’s research and development costs are substantial.

Complainant Electrolux

The discussion of evidence related to investments by Electrolux in plant and equipment,
and labor, from above is repeated here. As explained by Dr. Seth, the DI filters are a crucial
component of the IWMs. See Mem. Ex. E (Seth Aff.), §97. There is no market for the DI filters
other than for use with their associated IWMs in certain Electrolux refrigerators. Id. Further,
asseﬁed claim 49 of the ‘551 patent is directed to a method for attaching a filter housing
assembly to a filter base, which woulci necessarily need to reside in the IWM. See Am. Compl.,
Ex. 2 (‘551 patent) at claim 49.

The imported filter is a component of the Electrolux refrigerator, a downstream product.
In such cases, the relevant domestic industry can be defined in terms of a downstream product.
See Video Game Systems, Inv. No. 337-TA-770, Comm’n Op at 66-67. The reality of the
marketplace dictates that while filters may be purchased singly, they are exploited with the IWM

in the refrigerator because the filters are a critical component of a system, the IWM within the

18 See Table 2, middle section, $[ 1 (row 7 “Total Salaries +
Benefits for Employees Allocated to DI Filters” — row 11 “Packaging”).
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Electrolux refrigerator.

Nexus to the United States

Section 337(a)(3)(C) requires that the investment occur in the United States. 19 U.S.C. §
1337(a)(3)(C). Electrolux conducts its development, design and exploitation of the DI filters in

Anderson, South Carolina. See Mem. Ex. E (Seth Aff.), 99 19-20, 112.

Whether the Investment Is “Substantial”

The evidence shows that between 2013 and 201 8, Electrolux has invested approximately
M| | ] in plant & equipment (Prong A) and labor expenses (Prong B) specific to IWMs
" incorporating the DI Filters. See Mem. Ex. E (Seth Aff), g §8, Table 3. |

These research and development, éngineering, and related management costs aré
substantial. As discussed above, Electrolux has made substantial invesfments in th¢ United
States to exploit the asserted patents through engineering and research and development.

Accordingly, there is no dispute and indeed no genuine issue as to any material fact, and
it Vis found that cpmplainants satisfy the economic prong of the domestic industry requirement

under 19 U.S.C. § 1337(a)(3)(C).

There is no dispute with respect to the evidence offered by complainants. Complainants
~ presented substahtial, reliable, and probative evidence that the economic prong of the domestic
industry requirement has been satisfied. Therefore, complainants are entitled to a summary

determination that they have satisfied the economic prong of the domestic industry requirement.
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V. Recommended Determination on Remedy and Bonding

The Commission has broad discretion in selecting the form of the remedy in a section
337 uproceeding. See Fuji Photo Film v. International Trade Comm’n, 386 F.3d 1095, 1106-07
(Fedj Cir. 2004); Certain Hydraulic Excavators and Components Thereof, Inv. No. 337-TA-582,
Comm’n Op. at 15 (Feb. 3, 2009), USITC Pub. No. 4115 (Dec. 2009). Where a violation is
found, the Commission generally issues a limited exclusion order directed against products
imported by persons found in violation of the statute. In certain circumstances, however, the
Commission may issue a general exclusion order directed against all infringing products. 19
U.S.C. § 1337(d)(2).

Complainants request, along with a finding of violation, that the administrative law judge -
recommend a remedy in the form of a general exclusion order (GEO) with respect to each of the
asserted claims of the asserted patents. See Mem. at 95. Complainan;ts request that bond during
the presidential review period be set at 100% of the value of the accused products. See Mem. at
121. Complainants also request that cease and desist orders (CDO) be issued against each of the
defaulting respondents. See Mem. at 112.

The Staff supports complainants’ request for a GEO, and request for a 100% bond. See
Staff Resp. at 38, 47. However, the Staff only supports complainants’ request for a CDO against
defaulting respondents Angkua Environmental and Calux, but does not support complainants’

request for a CDO against defaulting respondent Dakon. See id. at 38.

A. General Exclusion Order

A GEO is warranted when “a general exclusion from entry of articles is necessary to
prevent circumvention of an exclusion order limited to products of named persons” or “there is a

pattern of violation of this section and it is difficult to identify the source of infringing products.”
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19 U.S.C. § 1337(d)(2)(A); 19 U.S.C. § 1337(d)(2)(B). Satisfaction of either criterion is
sufficient for imposition of a GEO. Certain Cigarettes and Packaging Thereof, Inv. No.
337-TA-643, Comm’n Op. at 24 (Oct. 1, 2009). The iCommissio.n “now focus|es] principally on
the statutory language itself” when determining whether a GEO is warranted. Certain Ground
Faﬁlt Circuit Interrupters and Products Containing Same, Inv. No. 337-TA-615, Comm’n Op. at
25 (Mar. 27, 2009). The Commission fnay 1;)ok not only to the activities of active respondents,
but alsé to those of nbn—respondents as well as respondents who have defaulted or béen
 terminated from an investigation. See, e.g., Certain Coaxial Cable Connectors and Components
Thereof and Products Containing Same, Inv. No. 337-TA-650, Comm’n Op. at 59 (Apr. 14,
2010).

The Commission has long recognized that it has the authority to issue a general exclusion
order where, as here, some respondents have been found in default. See, e.g., Certain Plastic
Molding Machines With Control Systems Having Programmable Operator Interfaces
Incorporating General Purpose Computers, and Components Thereof 11, Inv. No. '337-TA-462,
Comm’n Opinion, 2003 WL 24011979 at *8 (April 2, 2003) (The Commission made clear that
section 1337(g)(2) applied not only to situatioﬁs in which all respondents were found in default,
but also to situations where some respondents were in default and others were not.).

A GEO is warranted in this investigation both to prevent circumvention of an exclusion
order limited to producfs of named entities, and becéuse there is a pattern of violation of section
337 and it is difficult if not impossible to identify the source of infringing products, as discussed
below.

In the event the Commission does not issue a GEO, the administrative law judge finds

that the default determination is sufficient to establish a violation for the purpose of issuing
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limited exclusion orders directed to the defaulting respondents.!® See 19 C.F.R. § 210.16(c)(1).
Complainants argue:

e The Defaulting Respondents are China-based producers of the
Accused Products that sell their products in bulk to domestic
reseller-customers through the web-giant Alibaba’s sales platform.

e The Defaulting Respondents continued to offer the Accused
Products on Alibaba after the date for responding to the Amended
Complaint had passed.

e Alibaba further revealed that additional Non-Respondent China-
based entities are selling the Accused Products to domestic
) customers. ,

e Itis difficult or impossible to determine the source of the Accused
Product because (1) U.S. Customs and Border Protection (“CBP”)
forms list logistics companies and not the producers, (2) Alibaba
sellers can and do sell the Accused Products to other Alibaba
sellers who then route the Accused Products to the United States,
and (3) the products themselves often include no source-
identifying information.

e The domestic customers of these Alibaba producer-sellers buy the
Accused Products in bulk and then sell through Amazon and
eBay’s sales platforms.

e The Amazon and eBay sellers sell under pseudonymous
“storefront” names on those platforms, which obscure their actual
identities and can be changed at will to, e.g., frustrate enforcement
efforts of rights holders.

e Despite being able to trace some Alibaba sales to Amazon and -
eBay sellers, sources for thousands of Amazon and eBay sellers of
the Accused Products cannot be determined despite having
received full discovery from each of these sales platforms.

Accordingly, without a GEO the widespread infringement by
producers and sellers will continue as before. Should that happen,
Complainants will have very limited ability to trace the sources of the

19 «After a respondent has been found in default by the Commission, the complainant may file
with the Commission a declaration that it is seeking immediate entry of relief against the
respondent in default. The facts alleged in the complaint will be presumed to be true with respect
to the defaulting respondent. The Commission may issue an exclusion order, a cease and desist
order, or both, affecting the defaulting respondent only after considering the effect of such
order(s) upon the public [interest.]” 19 C.F.R. § 210.16(c)(1).
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continued unlawful imports because the domestic sellers of the Accused
Products will be hidden by pseudonymous storefront names that can be
changed at will. Accordingly, and as explained below, the facts support
the issuance of a GEO to stanch the flow of the Accused Products into the
country.

Mem. at 96-97. The Staff agrees. See Staff Resp. at 39-42.

The Comnﬁssion’s authority to issue a GEO in a situatioﬁ such as this one, where some
respondents have been terminated and the remaining respondents have been found in default, is
found in 19 U.S.C. § 1337(d)(2). See Certain Handbags, Luggage, Accessories, ﬁnd Packaging
Thereof, Inv. No. 337-TA-754, Comm’n Op. at 5 n.3 (June 13, 2012) (“Although 19 U.S.C. §
1337(g)(2) governs the consideration of whether to issue a GEO in default cases, this provision
applies only when no respondent appéars to contest the investigation. In this Case,_since séveral
respondents did appear and were later terminated based on consent orders or settlement
agreements, section 337(g)(2) does not apply.”).

Section 337(d)(2) states in relevant part:

(d) Exclusion of articles from entry . . .

(2) The authority of the Commission to order an exclusion from entry of articles
shall be limited to persons determined by the Commission to be violating this
section unless the Commission determines that —

(A)a general exclusion from entry of articles ié necessary to prevent
circumvention of an exclusion order limited to products of named

persons; or

(B) there is a pattern of violation of this section and it is difficult to
" identify the source of infringing products. '

19 U.S.C. § 1337(d)(2). “The standards for finding a violation of 337 under section 337(d)(2)
are the same as those for finding a violation under 337(g)(2).” Certain Digital Multimeters, and

Products with Multimeter Functionality, Inv. No. 337-TA-588, Comm’n Op. at 4 (June 3, 2008).
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In other words, a violation of section 337 under 337(d)(2) must be supported by “substantial,
reliable, and probatiye evidence.” ld at 4 (citing Certain Sildenafil or any Pharmaceutically
Acceptable Salt Thereof bSuch as .Sildenaﬁl Citrate, and Products Containing Same, Inv. 337-TA-
| 489, Comm’n Op. at 5 (Feb. 9, 2004) (under the Administrative Procedure Act, 5 U.S.C. § 556,
a violation under section 337(d) must be supported by “reﬁable, probative, and substantial
evidence”; there is no difference between thi‘s standard and the “substahtial, reliable, and

probative evidence” standard of 337(g)(2)).

1. Necessary to Prevent Circumvention of an LEO

Under section 337(d)(2)(A), the Commission considers whether conditions are ripe for
circumvention of a limited exclusion order. See Certain Electronic Paper Towel Dispensing
- Devices and Components Thereof, Inv. No. 337-TA-718, Comm’n Op. (Pub. Version), at 8, 16
tJan. 20, 2012). In considering whether conditions are ripe for circumvention, the Commission
has relied on “evidence [that] shows the following: (1) there is a strong demand for the [patented
products]; (2) the importation and sale of infringing ptoducts can be extremely profitable...; (3‘)
extensive domestic tnarketing and distribution networks already exist which allow foreign
manufacturers to widely distribute infringing [products] throughout the United States...; (4)
large online marketplaces ... \have emerged which provide both foreign manufacturers and
domestic retails a dedicated, flexible way to sell to consumers; (5) it is difficult to identify the
sources of infringing products because of the ability to package infringing [products] in
unmarked, generic packaging, . . . and (6) manufacturers can easily evade a limited exclusion
order by establishing shell offshore distribution companies with unclear ties to the original
manufacturer.” Certain Inkjet Ink Supplies & Components Thereof (“Inkjet Ink”), Inv. No. 337-

TA-730, Comm’n Op. (Pub. Version), at 4-5 (Feb. 24, 2012).
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As discussed below, conllplainants presented substantial, reliable, and probative evidence
.that a GEO is necessary under section 337(d)(2)(A) to prevent circumvention of a LEO.

The evidence shows ;[hat a GE.O is necessary to prevent circumvention of a LEO. The
evidence showing numerous Amazon and eBay seller listings and generic, unmarked product
shipmenté illustrates a clear risk of circumvention of any LEO in the absence of a GEO. See
Certain T onér Cartridges and Components Thereof, Inv. No. 337-TA-918, Comm’n Op. at 6
(Oct. 1, 2015) (finding the pfactices of “facilitating circumvention through Internet operations;
masking of identities and product sources; and use of unmarked, generic, and/or reseller-branded
packaging” would all indicate a likelihood of circumvention). Furthermore, the distribution
networks that the defaulting respondents use for selling and importing the accused productsb are
not clear. For example, complainants’ attempt to place a product order with defaultipg ‘
respondent Calux resulted in héving the order fulfilled by defaulting respondent Dakon. See Am.
Compl., Ex. 37 (Bayne Decl.), 1 4-5 (Exs. A-D).

The evidence also shows that unnamed and unknown third party resellers are involved in
the importation and/or sale after importation of the accused products in the United States. Sée

Mem. Ex. B. (Ramds Decl.) at Ex. C (Alibaba LLC 002), Ex. E (Alibaba LLC 004); Declaration
of Thai-Hoa X. Nguyen, Esq. in Support of Complainants’ Motion for Summary Determination (
EDIS Doc. ID No. 669342) (Mar. 7, 2019) (“Nguyen Decl.”), § 4-6 (Amazon inventories held
in names of third parties). Moreover, likelihood of circumvenﬁon is increase by evidence that at
least defaulting respondents Calux and Angkua Environmental advertise and/or sell some portion
of their accused products with reseller-branded packaging, making it difficult to identify the
source of the product. See Am. Compl., Ex. 25 (advertising OEM packaging); see also Am. |

Compl., Exs. 10-12.
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1

Accordingly, the issuance of a general exclusion order under 19 U.S.C. § 1337(d)(2)(A)

is appropriate with respect to the asserted patents.

2. Widespread Pattern of Violation Where It Is Difficult to
Identify the Source of Infringing Products

Complainants argue:

There is a clear pattern of violation of Section 377 by the Defaulting

'Respondents and thousands of Non-Respondent Sellers. As noted above, the
Accused Product is being produced abroad, primarily in China, sold into the
United States by Alibaba sellers and possibly others, and then sold in large
volumes on Amazon and eBay. The sellers can change their names and listings at
will to always stay steps ahead of Complainants’ enforcement efforts, and the
pseudonymous names those sellers use to obscure the identities of the sellers can
only be determined through use of subpoenas. Accordingly, a GEO is necessary to
address this widespread unlawful activity. '

Mem. at 100.
As discussed below, complainants presented substantial, reliable, and probative evidence
for the issuance of GEO under section 337(d)(2)(B) directed to the asserted patents dueto a

pattern of violation and the difficulty in identifying the source of infringing earpiece devices.

Widespread Pattern of Violation

As discussed below, the evidence shows a widespread pattern of violation with respect to
the asserted patents.

- In addition to ‘the three defaulting respondents named in this investigation, complainants
presented evidence that thousands of non-respondent sellers are also involved in a clear pattern
of violation. See Mem. at 100. The record shows accused products and other structurally
identical altematfvg to the DI filters are sold on online retailers such Alibaba.com, Amazon, and
eBay. See Mem. at 110; see also.Mem. Ex. I (Aston Decl.) (test buys); Staff Resp. at 39.

Complainants argue that accused products sold on Amazon and eBay originates from Alibaba
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sellers, and from there “thousands and thousands of listings have sold the Accused Products after
importation into the United States.” Mem. at 100.
Complainants provided a “tiny sample” of the non-respondent sellers of the “Accused

Products” on Amazon and eBay:

Non-Respondent Seller Names Online Retailer
Express Parts!! Amazon
OSSOLA Direct or HomeMaster Amazon
COOPLAY _ Amazon
LN3 ' Amazon
TopGlobalStore . Amazon

' MIARA’s Cpllections | Amazon
| Jianyuanhong2223 eBay
| Forcus-professor eBay
Xingg 8660 eBay :
Ghnew88 eBay
Sky-lines eBay

See Mem. at 101; see also Mem. Ex. D (Adair Decl.), { 7-8, Exs. B-C (AMZN0000001-
AMZNO0000002) (containing product listings by sellers using pseudonymous names); Ex. C'
(Conlin Depo.) -at Exs. 1-3 (EBAYOOOOOO1~EBAY0000003). The Commission has found that
such evidence of numerous online sales of infringing imported goods can demonstrate a pattern
of violation of section 337. See, e.g., Certain Loom Kits for Creating Linked Articles, Inv. No.

337-TA4-923, Comm’n Op. at 14 (June 26, 2015) (citing Certain Cases for Portable Electronic
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Devices, Inv. No. 337-TA-867/861, Comm’n Op. at 10 (July 10, 2014)).

Complainants presented evidence that shows that non-respondent sellers, as well as
defaulting respondents, sell allegedly infringing water filters. See Mem. at 98-105; see also
Mem. Ex. A (Beaman Aff.), 9 54-55; Mem. Ex. I (Aston Decl.), 91 6-8, 11; Staff Resp. at 39.

Complainants have presented evidence that despite its efforts to enforce its intellectual
property by identifying and seeking removal and takedown of such product listings on Amazon,
other anonymous infringing listings appeared. See Mem at 108; see also Mem. Ex. I (Aston
Decl.), 115; Mem. Ex. J (CBP Seizure Notices). The evidence from Amazon’s document-
production shows that since the filing of the complaint, thousands of allegedly infringing water
filters listings were created by non-respondent sellers. See Mem at 108-09; see alsq Mem. Ex. D -
(Adair Decl.), 4 7-8 at Exs. B and C (AMZN OOOOOQI and AMZN0000002). According to
complainants, for those entities that have removed théir product listings, either new entities have
appeared, or the original entities may now be operating under different names and continuing to
import allegedly infringing products. See Mem. at 109. The evidence shows that thousands of
non-respondent entities located in muitiple countries including Armenia, Australia, Bahrain,
Bulgaria, Canada, Hong Kong, China, Coiumbia, Costa Rica, Egypt, Greece, Israel, Thailand,
and Vietnam created thousands of allegedly infringing water filter listings. See Mem. at 110; see
also Mem. Ex. C (Cbnlin Dep. Tr.) at Ex. 7 (EBAY0000009).

Thlis, the evidence presented by complainants establishes a widespread availability of

imported allegedly infringing water filters in the United States.
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Difficulty Identifying Sources of Infringing Products

As discussed below, in addition to the widespread pattern of violation evidenced above
and by the defaulting respondents, the evidence establishes that it is difficult to identify the
sources of the infringing products.

| Complainants argue that the industry of water filters, in particular, is susceptible to
repeated violations because many sales after importation are made via Amazon and eBay,
‘making it difficult to both identify and locate manufacturers and sellers. See Mem. at 111.
Complainants further argue that defaulting respondents and non-respondent sellers can and likely
do obscure the sourceg of their allegedly infringing products when selling inté the United States.
See Mem. at 99. The evidence shows that defaulting respondents and non-respondenf sellers
could import accused products or allegedly infringing products to the United States while |
obscuring the identity of the seller and thereby prevent CBP from identifying the accused
‘product from exclusion based on the information provided by the importer. See Mem. at 98-99;
see also Mem. Ex. H(NPL_00001011) (settled respondent Ningbo Pureza Filters sold accused
product for importation to a customer, the CBP form did not identify Pureza aﬁywhere on the
form, and instead listed another entity, [ | ], as the importer of
record); Staff Resp. at 41.

The evidence also shows that inspection of the product itself would not indicate the
ultimate source of the product. See Mem. at 99. Complainants provide evidence that accused
products ship to customers in a generic cardboard shipping box, without any branding identifying
the producer. See Mem. Ex. I (Aston Decl.), 99, 12; see also Mem. at 99. Furthermore, record
evidence shows seizures by CBP of counterfeit Electrolux packaging used by importers that

indicate the original source of the accused product as unknown or at best simply the logistic
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company with the recipient’s address. See Mem. Ex. J (CBP Seizure Notices); see also Mem. at
99; Staff Resp. at 41.

Complainants further state that in efforts to identify sources of infringing product
shipments, they éerved Commission subpoenas on three parties listed as addresses for these
products, and received no response. See Mem. at 99; see also Mem. Ex. K (Subpoenés Duces
Técum and Ad Testificandum to Wonder Cross Wholesale LLC; E Mart Iﬁtl., Inc; and YJD, Inc.).

Based on the undisputed evidence presented, complainants have met their burden of
establishing a pattern of infringement by respondents, and that it’ is difﬁ(_:ult to identify the
sources of infringing products. See 19 U.S.C. § 1337(d)(2)(B). Therefore, the circumstances of
this particular industry are such that a GEO is necessary to provide complainants with an
effective remedy.

Accordingly, the issuance of a GEO under 19 U.S.C. § 1337(d)(2)(B) is appropriate with

respect to the asserted patents.

B. Cease and Desist Orders

Section 337(g)(1) authorizes the Commission to issue cease and desist orders against
defaulted respondents. 19 U.S.C. § 1337(g)(1); see also Certcﬁ'n Hand Dryers and Housing for
Hand Dryers, Inv. No. 337-TA-1015, Comm’n Op. at 9-10 (Oct. 30, 2017) (“Hand Dryers”).
This provfsion provides: |

If—

(A) a complaint is filed against a person under this section;

(B) the complaint and a notice of investigation are served on the person; -

(C) the person fails to respond to the complaint and notice or otherwise fails to
appear to answer the complaint and notice;
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(D) the person fails to show good cause why the person should not be found in-
default; and

(E) the complainant seeks relief limited solely to that person;

the Commission shall presume the facts alleged in the complaint to be true and
shall, upon request, issue an exclusion from entry or a cease and desist order, or
both, limited to that person unless, after considering the effect of such exclusion
or order upon the public health and welfare, competitive conditions in the United
States economy, the production of like or directly competitive articles in the
United States, and United States consumers, the Commission finds that such
exclusion or order should not be issued.

19US.C. § 1337(2)(1).

As discussed above, the Commission has personal jurisdiction over all the respondents in
this investigation. Nevertheless, “[i]n defermining whether the issuance of a CDO against a |
defaulted respondent is appropriate, the Commission considers whether the detaulted respondent

'maintains commercially significant inventories in the United States or has significant domestic
operations that could undercut the remedy provided by an exclusion order.” Hand Dryers, Inv.
No. 337-TA-1015, Comm’n Op. at 10; see also Certain Electric Skin Care Devices, Brushes and
Chargers Therefore, and Kits Cbntaining the Same, Inv. No. 337-TA-959, Comm’n Op. at 21.—31
(Feb. 13, 2017) (“Skin Care Déivices”) (discussion of statutory provision and Commission
precedent). The Commission’s practice recognizes that inasmuch as a défaulted respondent has
chosen not to participate in the investigation, complainants are not able to obtain detailed
information in discovery to support a request for a cease and desist order. See Hand Dryers, Inv.
No. 337-TA-1015, Comrﬁ’n Op. at 10.

As to domestic respondents found in default under section 337(g)(1), the Commission has

consistently inferred the presence of commercially significant inventories in the United States

and granted complainant’s request for relief in the form of a cease and desist order. See Hand
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Dryers, Inv. No. 337-TA-1015, Comm’n Op. at 24 (citing Certain Agricultural Tractors, Lawn
Tractors, Riding Lawnmowers, and Components Thereof, Inv. No. 337-TA-486, Comm’n Op. at
17-18 (July 14, 2003))} Certain Mobile Device Holders and Components Thereof, Inv. No. 337-
TA-1028, Comm’n Op. at 24 (Mar. 22, 2018) (“Mobile Devices™). In this investigation, there are
no domestic respondents found in default.

With respect to the fofeign respondents found in default under section 337(g)(1), the
Commission has declined to presume the presence of domestic inventories in the United States
that would support the issuance of a cease and desist order. Mobile Devices, Inv. No. 337-TA-
1028, Comm’n Op. at 24. Rather, the Commission has examined whether the facts glleged in the
complaint and any other record evidence svupport the inference that the foreign defaulting
respondent or its'agents maintains a commercially significant inventory and/or engages in
significant commercial operations in the United States. See id.; Hand Dryers, Inv. No. 337-TA-
1015, cOnﬁn’n Op. at 11.

For example, the Commission has examined “circumstantial evidence of U.S. distribution
of infringing products with corresponding supporting documents relating to those sales by
foreign defaulting respondents.” Mobile Devices, Inv. No. 337-TA-1028, Comm’n Op. at 24-25
(citing Skz‘h Care Devices, Comm’n Op. at 31; Certain Arrowheads with Deploying Blades and
Components Thereof and Packaging Therefor, Inv. No. 337-TA-977, Comm’n Op. at 18-20
(Apr. 28, 2017) (“Arrowheads”)). |

As discussed below, in this investigation, the evidence supports the issuance of cease and

desist orders against two of the three foreign defaulting respondents.
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Angkua Environmental and Calux

Complainants argue: “Based on the record evidence, foreign defaulting respondents
Calux and Angkua Environmental maintain commercially significant inventories of the accused
products and engage in significant commercial activity in the United States.” Mem. at 116. The
Staff agrees. See Staff Resp. at 44-46.

The evidence supports a CDO againSt Respondent Angkua Environmental. The evidence
demonstrates domestic Amazon inventories containing large quantities of Angkua
Environmental’s accused water filter products. See Nguyen Decl., ] 5-6. Additionally, the
evidence shows that Angkua Environmental has previously imported coinmercial quantities of
hundreds of the accused “Tier 1” filters for Tier 1 in Zumbrota, Minnesota for sale in the U.S.
See Compl., Ex. 11 (Arvig Declr.), 99 8-13 (describing importation and sales of infringing water
filters by Water Filters Direct LLC d/b/a/ Tier 1); Compl., Ex. 11 (Arvig Decl.) at Ex. A
(invoices and shipping documents). |
| The evidence also shows that Angkua Environmental has previously imported

commercial quantities of thousands of the accused “Eternawater” filters for Brixton Holdings,

LLC in Suwaree, Georgia for Brixton for sale in the U.S. See Compl., Ex. 12 (Sebree Decl.),

11-17, 21, 26; Compl., Ex. 12 (Sebree Decl.) at Exs.1-2. In each case, the infringing products
that weré imported by Angkua Environmental were specially branded for the U.S. retailer or.
reseller. See Compl., Ex. 11 (Arvig Decl.), § 7 (describing sales of “Tier I’ and other brand
name filters); Compl., Ex. 12 (Sebree Decl.), § 5 (describiﬁg sales of filters under the brand name
“Eternawater” and other brand namés); see also Skin Care Devices, Comm"n Op. at 32
("‘relabeling or rebadging versions of infringing products” is evidence of invblvement in U.S.

business operations). Thus, the evidence shows that it is reasonable to infer that Angkua
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Environmental has commercially significant domestic inventory and significant U.S. business
operations.

The evidence also supporfs a CDO against respondent Calux. Thé evidence shows that
Calux has previously imported commercial quantities of thousands of th¢ accused “Mist by
Clearwater” ﬁltérs for AGA Imports, LLC (“AGA”) to sell in the U.S. See Compl., Ex. 10v
(Grazi Decl.), § 22-23 (describing sales of filters manufactured by Calux and Pureza, imported
By AGA, and advertised by AGA on Arﬁazon.com, Jet.com, Walmart.com and Ebay.com). The
infringing products that were imported by Calux were specially branded for this U.S. retailer or

i reselléf. See Compl., Ex. 10 (Grazi Decl.), § 6.

The evidence demonstrates that in April 2018, Calux advertised on Alibaba its ability to
supply commercial quantities of 20,000 pieces a month of replacements for the ULTRAWF and
WEF3CB filters under either Calux’s or an OEM brand name of the purchaser’s choosing. See
Compl., Ex. 25 (advertising replacement water filters with “Supply Ability: 20000 Piece/Pieces
per Month ULTRAWF Refrigerator Water Filter” from the “Port: Shenzheh”). The evidence
shows four sales on Alibaba in July and August 2018 by Calux of commercial quantities of water _
filters all for delivery to addresses in the U.S. See Mem. Ex. B. (Ramos Decl.) at Ex. E (Alibaba
LLC 004) (see sales by “caluxwell” for “refrigerator air filter” sales to both an “MRX STORE”
and to a zip code in Texas).

The evidence shows that, at least from 2017 through November 2018, Pufeza has
supplied generic (unlabeled) accused water ﬁfters to Calux. See.Mem. Ex. G (Respondent
Ningbo Pureza Limited’s Responses and Objections to Complainants’ First Set of
Interrogatories) at Response to Interrogatory No. 15. For example, in 2017, Pureza provided

Calux with 62,000 units of these (unlabeled) accused water filters intended for the U.S. market.
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See id. at Response to Interrogatory No. 6. However, the Electrolux reﬁigerators that use the
ULTRAWEF and WE3CB filters are only sold in the U.S. and Canada. See Nguyen Decl., § 9.
The relevant consumer market for the infringing replacement filters that Calux is advertising on
Alibaba exists only in the U.S. and Canada. Id, 99 9-10. (describing the market for ULTRAWF
and WF3CB water filters as 99.6% of the U.S. market and 0.40% of the Canadian m?.rket for
side-by-side .refrigerator models sold by Electrolux). Accordingly, the evidence strongly
suggests that Calux sources the filters from Pureza for the U.S. market. Id.

The evidence shows that complainants’ counsel, Mr.. Todd Bayne, sought to purchase -
water filters directly from Calux over the Alibaba platform in April 2018. Calux’s |
representative, Ms. Cao, asked why Mr. Bayne did not instead purchase the water filters directly
from Amazon. See Am. Compl., Ex. 37 (Bayne Decl.) at Ex. A (asking “[]Why don’t you

directly buy from amazon but buy from the china factory? if just because price reason, I can see

many seller in amazon with good price.”). Ms. Cao sent Mr. Bayne an Amazon link for his

| future product purchases. See Am. Compl., Ex. 37 (Bayne Decl.), § 6. Thus, the evidence shows

that it is reasonable to infer that Calux has significant U.S. business operations and either
currently has commercially significant domestic inventory and/or could stockpile such

inventories to circumvent an exclusion order.

Dakon
Complainants argue:

Based on the record evidence, foreign defaulting respondents Dakon sells
the Accused Products on the online retailer Alibaba under the seller name “Dakon
Ma”. This evidence shows that Dakon has participated in marketing and sales
efforts on the internet directed towards consumers in the United States. As with
Calux and Angkua Environmental, these same facts also support an inference that
the Defaulting Respondents engage in significant commercial activity in the
United States. ' '

77



PUBLIC VERSION

level of a reasonable royalty rate could be ascertained. See Certain Integrated Circuit
Telecommunication Chips and Products Containing Same, Including Dialing Apparatus, Inv.
No. 337-TA-337, Comm’n Op. at 41 (1995). A 100 percent bond has been required when no
effective alternative existed. See Certain Flash Memory Circuits and Products Containing
Same, Inv. No. 337-TA-382, USITC Pub. No. 3046, Comm’n Op. at 26-27 (July 1997) (a 100%
bond imposed when price comparison was not practical because the parties sold products at
different levels of commerce, and the proposed royalty rate appeared to be de minimis and -
without adequate support in the record).

Complainants argue:

None of the Respondents participated in this Investigation and, therefore,
provided no discovery relating to pricing or royalty information. Further, the
infringing imported products are sold at various prices and likely differ depending
on customer and volume purchased. Therefore, inasmuch as no reliable price
differentiation can be determined, the Commission should set a bond rate at 100%
of the entered value of the infringing products. Complainants further submits,

pursuant to 19 U.S.C. §§ 1337(e), ()(3) and 19 C.F.R. § 210.50(a)(3), the
proposed bond is necessary and sufficient to protect it from further injury.

Mem. at 121. |

The Staff agrees. See Staff Resp. at 47.

A bond of 100% is appropriate in this investigation. Inésmuch as the evidence shows that
the sales were made online at various price points and quantities, calcuiating an average price
would be difficult. Given this state of the evidentiary record, and the fact that all of the affected
respondents have defaulted rather than provide discovery, a bond value of 100% is appropriate. |
Under these circumstances, the administrative law judge recommends that the defaulting

respondents be required to post a bond of 100% of entered value during the 60-day Presidential
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review period. This amount should be sufficient to prevent any harm to complainants during the

-

Presidential review period.

V1.  Initial Determination and Order

It is the initial determination of the administrative law judge that complainants’ Motion
No. 1126-18 for summary determination of violation of section 337 by the defauiting
respondents is granted. !

Pursuant to 19 C.F.R. § 210.42(h), this initial determination shall become the
determination of the Commission unless a party files a petition for review of the initial
determination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuaﬁt tol9 C.F.R. §
210.44, orders on its own motion a review of the initial determination or certain issues contained
herein. |

Further, it is recommended that the Commission issue a GEOQ, issue certain CDOs

-discussed above, and that a 100 percent boﬁd be established for importation during the
Presidential review period.

All issues delegated to the administrative law judge, pursuant to the notice of
investigation, have been decided, with dispositions as to all respondents. Accordingly, this
investigation is concluded in its entirefy.

To expedite service of the public version, each party is hereby ordered to file with the
Commission Secretary no later thain July 19, 201‘9, a copy of this initial and recommended
determination with brackets to show any portion considered by the party (or its suppliers of
information) to be confidential, accompanied by a list indicating each page on which such a

bracket is to be found. At least one copy of such a filing shall be served upon the office of the

undersigned, and the brackets shall be marked in red. If a party (and its suppliers of information>
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considers nothing in the initial determination to be confidential, and thus makes no request that
any portion be redacted from the public version, then a statement to that effect shall be filed.?’

So ordered.

David P>Shaw

Administrative Law J udge

Issued: July 11, 2019

20 Confidential business information (“CBI”) is defined in accordance with 19 C.F.R. § 201.6(a)
and § 210.5(a). When redacting CBI or bracketing portions of documents to indicate CBI, a high
level of care must be exercised in order to ensure that non-CBI portions are not redacted or
~indicated. Other than in extremely rare circumstances, block-redaction and block bracketing are
prohibited. In most cases, redaction or bracketing of only discrete CBI words and phrases will
be permitted. '
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CERTAIN WATER FILTERS AND CCMPONENTS THEREOF
' INV. NO. 337-TA-1126

PUBLiC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached Order No. 17 (Initial Determination) has
been served by hand upon the Commission Investi%ltive Attorneﬁ, Claire Comfort, Esq., and
the following parties as indicated, on 7 20 .

Lisa R. Barton, Secretary

U.S. International Trade Commission
500 E Street SW, Room 112A
Washington, DC 20436

FOR COMPLAINANT ELECTROLUX HOME PRODUCTS, INC.:
Andrew F. Pratt, Esq. ( ) Via Hand Delivery
Venable LLP (v Express Delivery
600 Massachusetts Avenue, NW ( ) Via First Class Mail
Washington, DC 20001 ( ) Other:

FOR COMPLAINANT KX TECHNOLOGIES, LLC:

Robert Curcio, Esq. ( ) ViaHand Delivery
Delio, Peterson & Curcio LLC : (v Express Delivery
700 State Street, Suite 402 ( ) Via First Class Mail
New Haven, CT 06511 , ‘ ( ) Other:






