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UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
In the Matter of
CERTAIN MOTORIZED Investigation No. 337-TA-1000
SELF-BALANCING VEHICLES

NOTICE OF A COMMISSION DETERMINATION TO REVIEW-IN-PART AN
INITIAL DETERMINATION FINDING NO VIOLATION OF SECTION 337; ON
REVIEW, TO VACATE ONE PORTION OF THE INITIAL DETERMINATION AND
TAKE NO POSITION ON ONE ISSUE; AND AFFIRMANCE OF THE FINDING OF NO
VIOLATION AND TERMINATION OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.
ACTION: Notice,

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to review-in-part a final initial determination (“ID”) of the presiding administrative
law judge (“ALJ”) finding no violation of section 337. On review, the Commission has
determined to vacate one portion of the ID and to take no position with respect to one issue.
The Commission has also determined to affirm the ID’s finding of no violation of section 337
and has terminated the investigation.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, SW., Washington, D.C. 20436,
telephone (202) 708-2310.  Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
SW., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at Atips.//www.usitc. gov.

The public record for this investigation may be viewed on the Commission's electronic docket
(EDIS) at htips.//edis.usitc.goy. Hearing-impaired persons are advised that information on this
matter can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION:  The Commission instituted this investigation on
May 26, 2016, based on a complaint filed on behalf of Razor USA LLC of Cerritos, California;
and Inventist, Inc. and Shane Chen, both of Camas, Washington. 81 FR 33548-49. The
complaint alleged violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C.
1337, by reason of infringement of certain claims of U.S. Patent No. 8,738,278 (“the *278
patent”). The complaint further alleged violations of section 337 based upon false advertising,



misrepresentation, and unfair competition, the threat or effect of which is to destroy or
substantially injure an industry in the United States or to prevent the establishment of such an
industry. The Commission’s notice of investigation named the following twenty-eight
respondents:  Contixo Co. of Ontario, California and ZTO Store a.k.a. ZTO Trading, Inc. of
Monterey Park, California (collectively, “Contixo”); Joy Hoverboard a/k/a Huizhou Aoge
Enterprise Co. Ltd (“Joy Hoverboard”) of Huizhou, China; Shenzhen Chenduoxing Electronic
Technology Ltd. (“Chenduoxing”), Shareconn International, Inc. (“Shareconn”), and Shenzhen
R.M.T. Technology Co., Ltd. (“RMT”); all of Guangdong, China; Cyboard LLC a/k/a Shark
Empire Inc. (“Cyboard”) of Glendale, California; GyroGlyder.com (“GyroGlyder”) of Stockton,
California; Soibatian Corporation d.b.a. IO Hawk and d.b.a. Smart Wheels (“Soibatian”) of
Glendale, California; PhunkeeDuck, Inc. (“PhunkeeDuck”) of Floral Park, New York; Shenzhen
Jomo Technology Co., Ltd. (“Jomo”) of Shenzhen City, China; Shenzhen Kebe Technology Co.,
Ltd. (“Kebe”) and Shenzhen Supersun Technology Co. Ltd., a.k.a. Aottom (“Supersun”), both of
Shenzhen, China; Twizzle Hoverboard (“Twizzle”) of La Puente, California; Uwheels of Santa
Ana, California; InMotion Entertainment Group LLC (“InMotion”) of Jacksonville, Florida;
HoverTech of Hebron, Kentucky; Leray Group a/k/a ShanDao Trading Co., Ltd. (“Leray”) of
Beijing, China; Spaceboard USA (“Spaceboard”) of Norcross, Georgia; Genius Technologies
a.k.a. Prime Capital (“Genius Technologies™) of Hastings, Minnesota; Hangzhou Chic Intelligent
Co., Ltd. (“Chic”) of Hangzhou, China; Swagway, LLC (“Swagway”) of South Bend, Indiana;,
Modell’s Sporting Goods, Inc. (“Modell’s”) of New York City, New York; Powerboard a.k.a.
Optimum Trading Co. (“Powerboard”) of Hebron, Kentucky; United Integral, Inc. dba Skque
Products (“Skque™) of Irwindale, California; Alibaba Group Holding Ltd. of Causeway Bay,
Hong Kong and Alibaba.com Ltd. of Hangzhou, China (collectively, “Alibaba”); Jetson Electric
Bikes LI.C (“Jetson”) of New York City, New York; and Newegg, Inc. (“Newegg”) of City of
Industry, California. The Office of Unfair Import Investigations (“OUII”) is also a patty to the
investigation. Id. Eight respondents remain in the investigation, i.e., Chic, Swagway,
Modell’s, Powerboard, Skque, Alibaba, Jetson, and Newegg (collectively, “respondents™).

Every other respondent was terminated from the investigation based on a consent order
stipulation and proposed consent order or good cause, or was found in default.

On August 10 and November 17, 2016, respectively, the Commission issued notice of its
determinations not to review the ALJ’s IDs (Order Nos. 11 and 22) terminating the investigation
as to Contixo based on a consent order stipulation and proposed consent order, and as to
InMotion based on a consent order stipulation, proposed consent order, and settlement
agreement. On October 19 and 27, 2016, respectively, the Commission issued notice of its
determinations not to review the ALJ’s IDs (Order Nos. 19 and 20) terminating the investigation
as to claim 9 of the *278 patent and claim 4 of the patent. On September 7, October 11, and
December 13, 2016, respectively, the Commission issued notice of its determinations not to
review the ALJ’s IDs (Order Nos. 14, 18, and 26) finding respondents GyroGlyder, Soibatian,
PhunkeeDuck, Jomo, Kebe, Supersun, Twizzle, and Uwheels in default, respondents Joy
Hoverboard, Chenduoxing, Shareconn, RMT, and Cyboard in default, and respondents .
HoverTech, Leray, and Spaceboard in default, respectively. On January 17,2017, the -
Commission issued notice of its determination not to review the ALJ’s ID (Order No. 27)
terminating the investigation as to Genius Technologies for good cause. On February 15, 2017,
the Commission issued notice of its determination not to review the ALJ’s ID (Order No. 42)
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granting complainants’ unopposed motion to terminate the investigation as to their Lanham Act,
common law, and state unfair and deceptive trade practices allegations under section
337(a)(1)(A).

On May 26, 2017, the ALJ issued his final ID and recommended determination (“RD”)
on remedy and bonding. The ID finds that Alibaba is not an agent of the other respondents and
therefore is not within the jurisdiction of section 337. It also finds that none of the respondents’
accused products infringe the *278 patent, but that all of the defaulting respondents’ accused
products infringe the asserted patent based on taking the allegations in the complaint as true.
The ID also finds that the technical prong of the domestic industry requirement was not satisfied
with respect to the *278 patent. The cover page of the ID/RD, however, states that a violation
of section 337 was found, page 75 of the ID/RD states that a violation was found as to the
defaulting respondents, and the separately issued “Notice Regarding Initial Determination on
Violation of Section 337 and Recommended Determination on Remedy and Bond” (May 26,
2017) (“Notice Regarding the ID”) states that a violation of section 337 was found. On June 5,
2017, the ALJ issued an erratum clarifying that there was no violation of section 337 because
complainants had not satisfied the technical prong of the domestic industry requirement. He
also issued a corrected ID/RD and Notice Regarding the ID on June 5, 2017; however, the error
on page 75 of the ID/RD was not corrected. The Commission clarifies that the erratum also
applies to (1) page 75 of the ID/RD and corrects that page to delete the statement that a violation
has been found as to the defaulting respondents; and (2) footnote 47 on the same page, and
corrects the footnote by striking “infringe the *278 patent” and substituting “violate section 337”.

On June 12,2017, OUII, complainants, respondent Chic, and a group of three
respondents (Swagway, Modell’s, and Newegg) filed separate petitions for review of the final
ID.  On June 20, 2017, OUII, complainants, respondent Jetson, respondent Alibaba, and a group
of four respondents (Swagway, Modell’s, Chic, and Newegg) filed separate responses to the
opposing petitions.

Having examined the record of this investigation, including the 1D, the parties’ petitions
for review, and the responses thereto, the Commission has determined to review-in-part the final
ID. Specifically, the Commission has determined to review (1) the ID’s finding that the
Commission has no jurisdiction over Alibaba; and (2) the ID’s analysis regarding infringement
by the defaulting respondents. The Commission has determined not to review the remainder of
the final ID.

On review with respect to issue (1), the Commission determines to take no position on
the ID’s finding that the Commission has no jurisdiction over Alibaba. On review with respect
to issue (2), the Commission vacates the ID’s findings in the last paragraph on page 39 (and
paragraph 5 on page 72, as well as the first sentence on page 83) that complainants have
. established that the defaulting respondents infringe the *278 patent. . These respondents have
been found in default by virtue of their failure to respond to the complaint and notice of
investigation. See Comm’n Notice (September 7, 2016); Comm’n Notice (October 11, 2016);
Comm’n Notice (December 13, 2016). Section 337(g)(1), 19 U.S.C. 1337(g)(1), provides the
conditions and procedures applicable for issuing a default remedy. In light of the
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Commission’s determination not to review the remainder of the final ID, including but not
limited to the finding that the technical prong of the domestic industry requirement for the *278
patent has not been satisfied, the analysis under Section 337(g)(1) is moot.

The Commission therefore affirms the ID’s finding of no violation of section 337 and
terminates the investigation.

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended, 19 U.S.C. 1337, and in part 210 of the Commission’s Rules of
Practice and Procedure, 19 CFR part 210.

By order of the Commission.

CHFT>
Lisa R. Barton

Secretary to the Commission
Issued: July 28, 2017
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PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
In the Matter of
CERTAIN MOTORIZED SELF-BALANCING Inv. No. 337-TA-1000
VEHICLES

INITIAL DETERMINATION ON VIOLATION OF SECTION 337 AND
RECOMMENDED DETERMINATION ON REMEDY AND BOND

Chief Administrative Law Judge Charles E. Bullock
(May 26, 2017)
Appearances:

For Complainants Razor USA LLC, Inventist, Inc., and Shane Chen

Bruce A. Wessel, Esq.; Adam M. Shapiro, Esq.; and Shelton Turner, Esq. of Irell & Manella
LLP from Los Angeles, CA ‘

David C. McPhie, Esq. and Kamran Vakili, Esq. of Irell & Manella LLP from Newport Beach,
CA :

Jonathan J. Engler, Esq.; Evan H. Langdon, Esq.; and Asha Allam, Esq. of Adduci, Mastriani &
Schaumberg, LLP from Washington, DC

F or Respondent Hangzhou Chic Intelligent Technology Co., Ltd.

Gerald F. Ivey, Esq.; Elizabeth A. Niemeyer, Esq.; Smith R. Brittingham IV, Esq.; Cecilia
Sanabria, Esq.; Kelly C. Lu, Esq.; and Qingyu Yin, Esq. of Finnegan, Henderson, Farabow,
Garrett & Dunner, LLP from Washington, DC

For Respondents Swagway LLC and Modell’s Sporting Goods, Inc.

Lei Mei, Esq.; Robert A. Hall, Esq.; and Jiwei Zhang, Esq. of Mei & Mark from Washington,
DC

Jeff Pearson, Esq. of Mei & Mark from Boca Raton, FL



For Respondents Alibaba Group Holding Ltd. and Alibaba.com Ltd.

Michael R. Franzinger, Esq.; Brian Peter Johnson, Esq.; and Michelle Lyons, Esq. of Sidley
Austin LLP from Washington, DC

Curt H. Holbreich, Esq. of Sidley Austin LLP from San Francisco, CA
Li Shen, Esq. of Sidley Austin LLP from Los Angeles, CA

For Respondent Jetson Electric Bikes LLC

Ezra Sutfon, Esq. of Ezra Sutton & Associates, P.A. from Woodbridge, NJ

- For Respondent Powerboard a.k.a. Optimum Trading Co.
Russell O. Paige, Esq. of Farkas + Toikka, LLP from Washington, DC

For Respondent Newegg, Inc.

Kent E. Baldauf, Jr., Esq. and Bryan P. Clark, Esq. of The Webb LaW Firm from Pittsburgh, PA

For Respondent United Integral, Inc., dba Skaite Products

Jason Chuan, Esq. of The Law Office of Mary Sun from Arcadia, CA

For the Commission Investigative Staff

Margaret Macdonald, Esq., Director; Anne Goalwin, Esq., Supervisory Attorney; and Paul
Gennari, Esq., Investigative Attorney of the Office of Unfair Import Investigations, U.S.
International Trade Commission from Washington, DC



I

II.

III.

IV.

TABLE OF CONTENTS

INTRODUCTION ...ttt sveeaeeneeseenees e eeteee e e eeeeearete e e eeteetenaeee 1
A. Procedural HISTOIY ......ccooeviimiiiiiiniiiiieieet et 1
B. The Private Parties ....covecvereereerieeiereieieeierteereeeir st eereseetearessessasesasssasenneesaens 3
1. COMPIAINANES ...oeiiivreiiie ettt b 3

a) Inventist, INC. ..cocuvieiiiniiiieieeeeeee e 3

b) Shane CREN .......coociiiiiiieeeieeteete ettt be s 3

c) RAzZor USA LLC ...ttt e 3

2. ReSPONAENtS........cocuiviiiiiiriiiiriiiiin e 4

a) Alibaba Group Holding Ltd. and Alibaba.com Ltd. .................. 4

b) Hangzhou Chic Intelligent Technology Co., Ltd.eeeeeiiiiieens 4

c) Swagway, LLC ...t feeeesrreeenne 4

d) Modell’s Sporting Goods, Inc..........cccee.ee. reerree et e eeeneeas 4

e) Jetson Electric Bikes LLC ........... et tee et et er e et a et 4

f) Powerboard a.k.a. Optimum Trading Co. .......cccceviiviininninnnnn. 5

2) United Integral, Inc. dba Skque Products ..........cccovviirninnnnn 5

h) NEWEZE.COM INC. .oouveiiieriiiieeeeeee et 5

C. The Asserted Patent — U.S. Patent No. 8,738,278 .....ovvviiieoiiiiieeeeeeeeienecee 5
D. The Products at ISSUE .......cccoveeunennne e eteereeeeesseeseeeeeeaaeeteenbesnee e satesteeneesanesanas 6
1. The Accused Products.........oceeeeeecieniienieeneeeecececincirnee e 6

2. The Domestic Industry Products.........cccccceeeiviviiininniinniniiiiniinne 6
JURISDICTION AND IMPORTATION ...cooiiiiiiiiriieterieetieecsecrirecee st 7
A. Jurisdiction as to Alibaba.............. Ceteerbeerrerereeeueeseaeesibae et eette ettt estne e rneenntesarasas 7
ORDINARY SKILL IN THE ART ..ottt 11
RELEVANT LAW .ottt ettt sn e st st sat s as e sa et beenie 11
A. INEEINZEMENT....cviieiiiiiiieiiecccce e 11
1. Literal Infrin@ement ..........coceceeviiiiicniiniiniiiie e 12

B. VAIAIEY .ooviviveceieiereeieeie ettt ettt s r e e a e r e e 12
1. ODbVIOUSNESS ..evvverneeeneeereeeeeennes e ete e e e te e e nae et e st et eneesaees 12

2. Written DesSCription......cocveveerieeieeeeriecienieenenineeie s ea s 14

3. Enablement .........ccccoeviiiniiiiiiiiniiiieinees Teveeessnreriesnesesssassesaneres 14

C. DomMESHIC INAUSIIY c..eoiriieeieiteee ettt 15
1. Economic Prong.......cocueeieeiiiinicrieeieenieneiinirnsiresinee et 16

2. Technical PrONg .....cccoevvevieriieiirciccitiiciie e 16

U.S. PATENT NO. 8,738,278 ...ttt sttt ere e ennseraeas 17
A. OVEIVIEW ...eeevveirieerereeeicneccieeeeaeen e teetereeeeteehae e bt e ete s tt et e e et e e raseaaeas 17
1. ASSETTEd CLAIMS 1oevveeieeiie ettt ee et ae e s srae e 17

2. Claim CONSIUCTION . .eeeevreeeeeeereeeeeeeeetiisereeeerasnnseereerersnreeeeerrsnssasassasees 18



B. INTTINZEMENT .....oiiieieiieietcccetec bbb 18

1. CLAIM 1ottt s st b s 18
a) “A two-wheel, self-balancing vehicle device, comprising:” ...18
b) “a first foot placement section and a second foot placement
section that are coupled to one another and are independently
moveable with respect to one another”................co 20
i.  “coupled to one another” .........cccoeevvevincnninnnnnnn. 20
ii.  “independently moveable”..........ccccccoviiviniinninnnn. 22
c) “a first wheel associated with the first foot placement section
- and a second wheel associated with the second foot placement
section, the first and second wheels being spaced apart and
substantially parallel to one another”...........ccccovniiiiiineennn. 26
d) “a first position sensor and a first drive motor configured to
drive the first wheel, a second position sensor and a second
drive motor configured to drive the second wheel; and”......... 27
e) “control logic that drives the first wheel towards self-balancing the
first foot placement section in response to position data from the
first sensor and that drives the second wheel toward self-balancing
the second foot placement section in response to
position data from the second foot placement section.” .......... 27
i “control 1ogic . . 7 i 27
ii.  “from the second foot placement section”................ 31
1) CONCIUSION ..eeevieieiiecieeeiee it et et ss e san e sabe et srae s 37 -
2. Claims 2-3 and 5-8......ooouieiieieeeeeretre ettt 37
3. PLOQUCES ...eovveeireeciie sttt e et e i s sase b s sae e be s be e enbbeeenns 37
4. Defaulting Parties.......oceeeeerierenineniiiiiiiiieecee et 39
C. Domestic Industry — Technical Prong..........cccooveninininiiinniiiiciee 40
1. “independently moveable”........cocciviiiiiininiie 40
2. “from the second foot placement SECtion” .........cccocevveviriinicninennuiennn. 41
3. “coupled t0 0NE ANOTHET ........cvevmeeririeiecrercieieeieceeeiesissai e 42
4, “control logic that [performs the claimed function]”.............cccoeueeeie. 43
5. CONCIUSION ..ttt ettt ettt st s sre e era s 43
D. VALIAILY ©.evoveereeeeeeeeeieeet ettt et 43
1. ODVIOUSIIESS ....vevveerereieeeerieenieeieeteseetesteestene s s e e sas s tsennesaeaeaserbseanees 44
a)  Sasaki and Conrad or Smith......ccccocovivivivmeiccnninnnnnnnn, 4
17 Claim L.t 46
. ii.  Dependent Claims........ccccoeiviivivinnninienieninieieenn 48
b) Li in combination with Conrad (and Sasaki for claims 5-7)....49
o Claim Lot 50
ii. Claims2,3,and 8 ....coviiiiieeereecirecree e 53
. ClAIMS 5-7 cvoeeeeeeeeeereeeeteeeteesrevesasre s te e bese e senes 53
c) Kamen, Nishikawa, and Conrad .........ccccccevveenveienvcnnciniinnnnens 54
1. Claim L.t 55
ii.  Dependent Claims........ccccociiviniiininnininneninienens 58

i



VL

VIL

VIIL

IX.

2. Invalidity under 35 U.S.C. § 112 .o 59

a) Written DesCription.......c..cccevveenieniiniiiienicninniniene e 59
b) Enablement .........coicviiiiiiiiiniieeieeeee et 62
DOMESTIC INDUSTRY — ECONOMIC PRONG.......occcociiviiiiiiiiiinnieniieicereiens 62
A. Razor’s Domestic Industry ... s 62
1. Allocation MethodolOGIes. ........ecveeevieveieeeeieeereieie e 65
a) Headcount-Based Allocation Methodology.................... e 65
b) Sales-Based Allocation Methodology........ccccoveevierciceniinnnenne 66
2. Significant Investment in Plant and Equipment...........cccccoevinnnnnene. ...67
3. Significant Investment in Labor or Capital........c.cccoceeoenivininiiinnnnne. 69

4. Significant Investment in Exploitation, Including Engineering,
' Research and Development or Licensing .........ccceeeeevveeneeneenuenennenennes 70
S. Domestic Industry in the Process of Being Established ..................... 71
6. CONCIUSION ...vveetiieceieeeiee ettt et e e s e s e s e sanesnes 71
B. Inventist’s Domestic INdUSHIY .....cocccoriiiiiiniiniiiiicce e 71
CONCLUSIONS OF LAW ..ottt ettt csneesas e sanessne s san e sns 72
RECOMMENDED DETERMINATION ON REMEDY AND BOND ..................... 73
A. General EXCIUSIon OTder.......coiveirieeeiienienieeceeieeieeeee e sssaeeaeesnnens 73
B. Limited EXClusion Order..........ccceeveeniiniiininniiiiiniiiiiecieceee s 75
C. Cease and Desist Order.................. ereeerteebeeeieesteeahee et e s nae e neeeebn e et e nnreseneeaas 77
D. Bond During Presidential ReView Period............coweverureeimeersereereseesenssescneene. 79
1. Defaulting Respondents ...........cccccevivieniieiiiiiiinciieiieseeeeciens 82
INITIAL DETERMINATION ....ccotiiiiiieiteiienrinitereetet sttt ens s eae s 83

il



LIST OF ABBREVIATIONS

The following abbreviations may be used in this Initial Determination:

CDX Complainants’ demonstrative exhibit
CPX Complainants’ physical exhibit

CX Complainants’ exhibit

CIB Complainants’ initial post-hearing brief
CRB Complainants’ reply post-hearing brief
CPHB Complainants’ pre-hearing brief

Dep Deposition

JX Joint Exhibit

RDX Respondents’ demonstrative exhibit
RPX Respondents’ physical exhibit

RX Respondents’ exhibit

RIB Respondents’ initial post-hearing brief
RRB Respondents’ reply post-hearing brief
RPHB Respondents’ pre-hearing brief

RX Respondents’ exhibit

RIB Respondents’ initial post-hearing brief
RRB | Respondents’ reply post-hearing brief
SIB Staff’s initial post-hearing brief

-SRB Staff’s reply post-hearing brief

SPHB Staff’s pre-hearing brief

Tr. Transcript

PHB Pre-hearing brief

v




UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
In the Matter of
CERTAIN MOTORIZED SELF-BALANCING Inv. No. 337-TA-1000
VEHICLES

INITIAL DETERMINATION ON VIOLATION OF SECTION 337 AND
RECOMMENDED DETERMINATION ON REMEDY AND BOND

Chief Administrative Law Judge Charles E. Bullock .
(May 26, 2017)
Pursuant to the Notice of Investigation, this is the Initial Determination in the matter of
Certain Motorized Self-Balancing Vehicles, Investigation No. 337-TA-1000.
For the reasons stated herein, the undersigned has determined that no violation of section
337 of the Tariff Acf of 1930, as amended, has been found in the importation into the United
States, the sale for importation,\or the sale within the United States after importation of certain

motorized self-balancing vehicles with respect to U.S. Patent No. 8,738,278.



L INTRODUCTION
A. Procedural History
On March 22, 2016, Complainants Razor USA LLC, Inventist, Inc., and Shane Chen
(collectively, “Complainants™) filed a Complaint alleging violations of section 337 based upon
the importation into the United States, the sale for importation, and the sale within the United
States after importation of certain motorized self-balancing vehicles. See 81 Fed. Reg. 33,548-50
(Mar. 22, 2016). Complainants supplemented the Complaint on March 23, April 12 and 13, and
May 5, 2016. Id.
On May 26, 2016, the Commission instituted this Investigation. /d. Specifically, the
Commission instituted this Investigation to determine:
(a) Whether there is a violation of subsection (a)(1)(B) of
section 337 in the importation into the United States,
the sale for importation, or the sale within the United States after
importation of certain motorized self-balancing vehicles by reason
of infringement of one or more of claims 1-9' of the 278 patent,

and whether an industry in the United States exists as required by
subsection (a)(2) of section 337.2

N

Id.

! Claims 4 and 9 have been terminated from this Investigation. (See Order Nos. 19 (Sept. 20, 2016) and 20 (Sept. 27,
2016); see also Notice of Comm’n Determination Not to Review an Initial Determination Terminating the
Investigation as to Claim 9 of U.S. Patent No. 8,738,278 (Oct. 19, 2016); Notice of Comm’n Determination Not to
Review an Initial Determination Terminating the Investigation as to Claim 4 of U.S. Patent No. 8,738,278 (Oct. 27,
2016).) '

2 The Commission also instituted this Investigation to determine “whether there is a violation of subsection (a)(1)(A)
of section 337 in the importation into the United States, or in the sale of certain motorized self-balancing vehicles by
reason of false advertising and misrepresentation and unfair competition, the threat or effect of which is to destroy or
“substantially injure an industry in the United States or to prevent the establishment of such an industry.” 81 Fed.
. Reg. 33,549 (May 26, 2016). These claims have been terminated from this Investigation. (See Order No. 42 (Jan. 30,
2017); see also Notice of Comm’n Determination Not to Review an Initial Determination Terminating the
Investigation as to Complainants’ False Advertising, Misrepresentation, and Unfair Competition Claims under
Section 337(a)(1)(A) (Feb. 15,2017).) .



The Notice of Investigation named 28 respondents; During the course of this
Investigation, a number of respondents have been found in default,’® others have been terminated
based on a consent order stipulation® or for good cause.” On August 9, 2016, the undersigned
found Respbndents GyroGlyder.com, Soibatian Corporation d.b.a. IO Hawk and d.b.a. Smart
Wheels, Shenzhen Kebe Technology Co., Ltd., PhunkeeDuck, Incb., Shenzhen Jomo Technology
Co., Ltd., Shenzhen Supersun Technology Co. Ltd., ak.a. Aottom, Twizzle Hoverboard, and
Uwheels in default.® (See Order No. 14.) On August 11, 2016, the undersigned found five -
additional respondents in default — Joy Hoverboard a/k/a Huizhou Aoge Enterprize Co. Ltd.,,
Shenzhen Chenduoxing Electronic Technology Ltd., Shareconn International, Inc., Shenzhen
R.M.T. Technology Co., and Cyboard LLC a/k/a Shark Empire Inc.” (See Order No. 15.) On
October 27, 2016, the undersigned found Respondents HoverTech, Leray Group a.k.a. ShanDao
Trading Co., Ltd., and Spaceboard USA in default.® (See Order No. 24.) None of the Defaulting
Respondents have contested Complainants’ allegations that they have violated and continue to
violate section 337. Hangzhou Chic Intelligent Technology Co., Ltd. (“Chic”), Swagway, LLC

(“Swagway”’), Modell’s Sporting Goods, Inc. (“Modell’s”), Powerboard a.k.a. Optimum Trading

? Those respondents found in default are referred to herein as the “Defaulting Respondents.”

4 Respondents InMotion Entertainment Group LLC, Contixo Co., and ZTO Store a.k.a. ZTO Trading, Inc. were
terminated based on a consent order stipulation and proposed consent order. (See Order Nos. 11 (July 12, 2016) and
22 (Oct. 19, 2016).) The Commission determined not to review these initial determinations. (See Notice of Comm’n
Determination Not to Review an Initial Determination Terminating the Investigation as to Respondents Contixo Co.
and ZTO Store A.K.A. ZTO Trading, Inc. Based on a Consent Order Stipulation and Consent Order (Aug. 10,
2016); Notice of Comm’n Determination Not to Review an Initial Determination Terminating " the Investigation as
to Respondent InMotion Entertainment Group LLC Based on a Consent Order Stipulation, Proposed Consent Order,
and Settlement Agreement (Nov. 17, 2016).)

> Respondent Genius Technologies a.k.a. Prime Capital was terminated for good cause pursuant to Commission
Rule 210.21(a)(1). (See Order No. 27 (Dec. 15, 2016).) The Commission did not review this initial determination.
(See Notice of a Comm’n Decision Not to Review an Initial Determination Terminating the Investigation as to
Respondent Genius Technologies A.K.A. Prime Capital for Good Cause (Jan. 17,2017).)

® The Commission determined not to review this initial determination. (See Notice of Comm’n Determination Not to
Review an Initial Determination Finding Eight Respondents in Default (Sept. 7, 2016).)

7 The Commission determined not to review this initial determination. (See Notice of Comm’n Determination Not to
Review an Initial Determination Finding Five Respondents in Default (Oct. 11, 2016).)

8 The Commission determined not to review this initial determination. (See Notice of a Comm’n Determination Not
to Review an Initial Determination Finding Three Respondents in Default (Dec. 13, 2016).)

.



Cé. (“Powerboard”), United integral, Inc. dba Skque Products (“Skque”), Alibaba Group
Holding Ltd. and Alibaba.com Ltd. (collectively, “Alibaba™), Jetson Electric Bikes LLC
(“Jetson”), and Newegg, Inc. (collectively, “Respondents™) are the only respondents who remain
active in this Investigation.

The evidentiary hearing was held February 13-17, 2017.

B. The Private Parties

1. Complainants
a) Inventist, Inc.

Inventist is a family-owned and operated corporation organized and existing under the
laws of Washington. (Compl. at § 15.) Inventist conceives, designs, develops, and
coMercializes sports-related products. (/d.)

. | b)  Shane Chen

Shane Chen is the founder, President, and co-owner of Invetist. (Id.) Mr. Chen is also the
owner of the patent-in-suit, subject to certain ekclusive _license rights granted to Razor and
Inventist. (/d. at § 10.)

| c) Razor USA LLC

Razor is a privately-held limited liability company organized and existing under the laws
of Delaware with its principal place of business in Cerritos, California. (/d. at 17.) Razor
designs and develops in the United States human and battery-powered scooters and vehicles. (/d
at § 18.) In November 2015, Razor entered into a patent and trademark license agreement with
Shane Chen and Inventist,‘ whereby Razor was granted certain exclusive rights to the *278 patent.
Razor was also granted the right to use the trademark Hovertrax™ in connection with the Razor

Hovertrax. (Id. at 17 14, 19.)



2. Respondents
a) Alibaba Group Holding Ltd. and Alibaba.com Ltd.

Alibaba Group Holding Ltd. (“AGHL”) is a Céyman Islands holding company with its
principal operating business located in Hong Kong. (/d. at § 21.) AGHL directly or indirectly
owns a number of operating companies, including Alibaba.com Ltd. (“Alibaba.com”). (RIBV at 2
n. 1.) Alibaba.com is a wholly-owned“ subsidiary of ‘AGHL and is also incorporated in the
Cayman Islands. (Compl. at § 23.) Alibaba.com’s principal operatihg business is located iﬁ
‘Hangzhou, China. (Id) Alibaba.com focuses on wholesale commerce for the global market.
(RX-0265C at Q/A 6-7.)

b) Hangzhou Chic Intelligent Technology Co., Ltd.

Chic is a Chinese corporation with its principal plac;e of business located in Hangzhou,
China. (Compl. at928.)

c) | Swagway, LL.C

Swagway is an Indiana corporation with its principal place of business in South Bend, IN.
(Id. at § 53.)

d) Modell’s Sporting Goods, Inc.

Modell’s is a New York corporation with its principal place of business located in New
York, NY. (/d. at§ 42.)

e) Jetson Electric Bikes LLC
Jetson is a limited liability company with its principal place of business in New York,

NY. (/d. at 9 38.)



f) Powerboard a.k.a. Optimum Trading Co.
Powerboard is a U.S. company with its place of business located at 1600 Worldwide
Blvd., Hebron, KY. (/d. at §45.)
g) United Integral, Inc. dba Skque Products
Skque is a California company with its principal place of business in Irwindale, CA. (/d.
atq51.)
h) Newegg.com Inc.
Newegg is a Delaware corporation with its principal place of business in City of Industry,
CA. (Id at§43.)
C. Asserted Patent — U.S. Patent No. 8,738,278
The ’278 patent, entitled “Two-Wheel, Self-Balancing Vehicle with Independently
.Movable Foot Placement Sections,” issued on May 27, 2014. Shen Chen is the named inventor.
The *278 patent is directed to “two-wheel, self-balahcing vehiéles” and, in particular, “to such '
vehicles with two platform sections or areas that are independently movable with respect to one

another.” (JX-001 at 1:15-18.)



D. Products at Issue
1. The Accused Products

Complainants accuse the following products of infringing claim 1-3 and 5-8 of the *278

patent:
RESPONDENT | | ' PRODUCTS AT ISSUE

Chic .Smart B, Smart C, Smart F, Smart S, andl products9

Swagway Swagway X1, VS\r/vagtron T1, Swagtrén T3

Jetson | VS, V6VE |
Skque | Smart Balance Wheel |

Powerboard Hoverboafd |

Modell’s ” | Swagway’s X1, T1, and T3 products

Newegg | ' Swagway’s Xl, Tl, and T3 prod‘ucts“ |

Alibaba - éMc’s Smart B, Sﬁ;aﬂ C, Smart F, and Sxﬁart S products

(CPHB at 16-17, 41, 72.)
2. The Domestic Industry Products
Complainants contend that the following devices practice at least one claim of the *278
patent:
e Inventist Hovertrax

e Razor Hoverfrax and Hovertrax DLX 1.0

® Order No. 44 requested briefing from the parties on whether the Commission has in rem jurisdiction as to Chic’s
products. In their response, Complainants conceded that the Commission has in rem jurisdiction over the
products. (See Complainants’ Response to Order No. 44 at 3 (Feb. 9, 2017) (“The Commission therefore has in rem
jurisdiction over all Chic motorized self-balancing vehicles, including any future products that might fall within the
scope of the NOI such as the. product.”); see also Bullock, Tr. at 13:2-5 (“Ruling in response to Order No. 44.
Based on the parties’ submissions, there appears to be no dispute that the Commission has in rem jurisdiction over
theJl products.”).) To the extent Complainants now argue that the'. products are not sufficiently final and thus any
infringement determination would be akin to an advisory epinion, such an argument has been waived. See Section
V.B.3., infra.



; Razor Hovertrax and .Hovertra).( DLX 2.0

(CPHB at 17; CIB at 7-8.)
IL JURISDICTION AND IMPORTATION

‘With the exception of Alibaba, none of the other Respondents dispute that the
Commission has subject matter, personal,' or in rerﬁ jurisdictiori. (See generally RIB at 2-9; Chic
PHB 11; CX-1348; JX-15C at 85:3-8, 86:3-8; Newegg PHB at 4; JX-llC at 85:14-86:19; CX-
© 591C at .10, .16; CX-216C; JX-17C at 29:1-20; CX-1301 at .31, .32; JX-20C at 87:22-88:2.) In
this regard, Modell’s, Swagway, and Jetson have stipulated that each imports accused products
and/or sells accused products after importation into the United States. (JX-28 (Modell’s); JX-29
(Swagway); TX-30 (Jetson).) |

A. Jurisdiction as to Alibaba

To be liable for a section 337 violation, Alibaba must be found to violate § 1337(a)(1)(B),
which deems unlawﬁﬂ “the importation into the United States, the sale for importation, or the sale
within the United States after importation by the owner, fmporter, or consignee, of articles that
infiinge” the °278 patent. Section 337 defines “ownér, importer, or consignee” to include “any
agent of the owner, importer, or consignee.” 19 U.‘S.C. § l337(a)(4) (emphasis added).

Complaihants‘ assert that “Alibaba’s activities on behalf of many Respondents, including
Chic, establish that Alibaba acts on their behalf as an ‘agent,” pursuant to 19 U.S.C. §1337(a)(4),
and is therefore subject to the Commission’s remedial jurisdiction.”'® (CIB at 2-3 (claiming that

it is “undisputed” that Chic and several Defaulting Respondents irﬁported accused products that

1% According to Complainants, “[a] GEO without a CDO directed to Alibaba will not prevent sales from U.S.
warehouses by the many Chinese Sellers that use Alibaba.com to sell infringing hoverboards after importation.”.
(CRB at 2.) They therefore insist that “[o]nly a CDO directed to Alibaba, ordering it to stop aiding and abetting the
'U.S. sale of the Accused Products, can prevent circumvention of the GEO.” (Id.)

-7 -



were advertised, mafketed, offered for sale, and sold in the United States after importation using
the services of Alibaba.com), 6-7.) In particular, they assert that Alibaba and its employees Were
authorized by Chic to perform — and did perform — many critical sales, marketing, advertising
and transactional tasks in connection with Chic’s sales after importation and in so doing, Alibaba
acted as Chic’s “agent.” (CIB at 4-6 (arguing that Alibaba acted as Chic’s agent beqause it
profited by doing so); CRB at 1 (“But for Alibaba’s involvement, U.S. Buyers would not have
purchased the Accused Products from unknown Chinese Sellers because the buyers would
‘[have] no idea about the credibility of the Chinese Sellers” without the assurances Alibaba
provides.”).)

Alibaba asserts that because it does not import, sell for importation, or sell after
importation the accused products, tﬁe Commission does not have authority to issue a remedial
order against it. (RIB at 2-3.) Alibaba explains that it is neither the seller nor importer of goods;
rather, it is mereiy an electronic venue for participating merchants to mak_es themselves known to
cﬁétomers. (Id. at 3-5.) Alibaba contends that these merchants do ﬁot control it in the manner
required to establish that Alibaba acts as an agent in any alleged sale. (RIB at 3-5 (claiming that
key aspects of any sales transaction (e.g., the terms of the offer, acceptance and delivery) are not
delegated to or performed by Alibaba); RRB at 2 (“That Alibaba’s services may have value to
sellers does not make it their agent.”).) Alibaba also contends that sale after importation requires
proof that the sale is made by the “owner, importer, or consignee” éf the imported articles and
becausé it has not taken title nor imported the products, it is “none of these in any accused

transaction.”'! (RIB at 5-8 (noting that Alibaba’s Free Membership Agreement “plainly” states

! Alibaba asserts that even if it were the agent of the owner, importer, or consignee, it would only potentially be
liable if Alibaba itself were selling the accused products. (RIB at 8.) Alibaba reiterates that it is not the seller and
notes that Complainants do not contend otherwise. (/d.)

-8-



there is no “agency” or “partnership* agreement created).) In addition, Alibaba argues that
having; to pre-screen listings for potential patent infringement would “present immense
challenges for an online marketplace” and also “have major repercussions for the economy,
domestic and international trade, and the intellectual property system.” (/d. at 8-9.)

In Staff’s view, Complainants have not met their burden of proof on this issue. (SIB at
10-18.) First, Staff contends that the agreements relied upon by Complainants to demonstfate
that an agency relationship exists between Chic and Alibaba contain éhoice-of-law provisions.
(SIB at 10-11; SRB at 4-5.) These choice-of-law provisions state that the agreemenfs are to be
goveme'd:by the laws of Hong Kong or the Peoples Republic of Chi.na. (Id.) According to Staff,
Compiainants “have made no attempt to demonstrate an agenéy relationship under Hong Kong
or Chinesé law.” (SIB at 11.) Second, Staff submits that the agreements explicitly state that “no
agency” rglationship éxists. (SIB at 11-12; SRB at 5.) Lastly, Staff asserts that the services
rendered by Alibaba pursuant to the agreements do not establish: that Alibaba is an agent of Chic.
(SIB at 12-18.) | |

~Alibaba does_ﬁot imert or sell the accused products. (RIB at 2.) Complainants do not
allege otherwise. As discussed above, Compiainants’ only theory of liability is that Alibabé acted
as the agent of Chic under 19 U.S.C‘. § 1337(a)(4) in Chic’s alleged sales after its‘importation of
Chic’s accused hoverboards. (CPHB at 18; CIB at 3.) As the party asserting the existence of an
agency relationship, Complainants bear the burden of proof. Karl Rove & Co. v. Thornburgh, 39
F.3d ‘1273, 1296 (5th Cir.ﬁ 1994) (“Agency is néver to be presumed; it must be shown
afﬁrrnati\}e:ly.”) . | | |

In their prehearing brief, Complainants relied on the legal definition of “agency” set forth

in the Restatement and applied by federal courts. (See, e.g., CPHB at 20-28.) Complainants

-9.



appear to have abandoned this theory in their post-hearing briefing. 12 (Se_e generally CIB at 2-7;
CRB at 1-2; G.R. 11.1 (“The post-trial brief shall discuss the issues and evidence tried. . . . All
other issues shall be deemed waived.”).) Now, for the first time in their initial post-hearing brief,
Complainants argue that the term “agent” is not defined in section 337 and should be construed
in accordanceA with “its ordinary or natur_al meaning.”'® (CIB at 4 (citing FDIC v. Meyer, 510
U.S. 471, 476 (1994).) Because Complainants failed to raise this argument in their prehearing
brief, the argument is waived.per Ground Rule 8.2. (See G.R. 8.2 (“Any cpntentions not set forth
in detail . . . shall be deemed abandoned or withdrawn.”).)

The evidence adduced at the hearing demonstrates Alibaba is not acting as an agent of its
on-line marketplace members — like‘Chic — in the sale of goods listed on Alibaba’s website. (See

RX-245; CX-0196.) For example, the Free Membership Agreement expressly states:

82  Alibaba.com and the Member are independent contractors, and no agency, partnership, joint
‘venture, employee-¢mployer or franchiser-franchisee relationship is intended or created by this
Agreement. ‘ .

(RX-245 at § 8.2) The Gold Supplier Services Agreement also contains provisions inconsistent

with finding an agency relationship between Alibaba and its users in any alleged sale after

importation. The agreement provides it is assignable and delegable to anyone, not just those

2 Complainants have not established that U.S. law applies. Moreover, even if U.S. law does apply, unambiguous
contracts are enforced as written. See Wi-LAN USA, Inc. v. Ericsson, Inc., 574 Fed.App’x. 931, 937 (Fed. Cir. 2014
(“When an agreement is unambiguous on its face, it must be enforced according to the plain meaning of its
terms.”).) Here, the evidence establishes that the Alibaba.com agreements have a choice of law provision stating that
" they are governed by Chinese or Hong Kong law. (RX-245 at § 8.7; RX-253 at § 12.7; CX-0196 at § 10.2.)
Complainants provide no analysis regarding whether an agency relationship exists under either Hong Kong or
Chinese law. (See generally CIB at 2-7.) This alone is sufficient to find that Complainants have not met their burden
of proving the existence of an agency relationship.

B Complainants also argue that courts. consistently impute agency where individuals employed by one entity
perform tasks for the benefit of another entity. (CIB at 4.) The undersigned agrees with Respondents that such an
argument is untenable as it “would make everyone from the credit card company who processes the payment, to the
courier who drops the package at the customer’s door, an agent under Section 337.” (RRB at 2; see also SRB at 3-
4.

-10 -



affiliated with Alibaba.com. (CX-0196 at § 10.6.) In the agreement, Alibaba “reserves the right
to change, upgrade, modify, limit or suspend the Services or aﬁy of its related functionalities or
applications at any time temporarily or permanently without prior notice.” (Id', at § 3.3.) Alibaba
also retains the right to modify or suspend the “core features” of the Gold Supplier Service “for
| scheduled or unscheduled maintenance purposes, from time to time at the sole discretion of
Alibaba.com upon notification.” (/d. at § 3.1.)

The undersigned ﬁnds-this evidence dispositive. Accordingly, Complainants have failed
to show that Alibaba is an agent of an owner, importer, or consignee such that Alibaba’s actions
(related to the sale of the accused products) are actionable under: sectioﬁ 337.

III. ORDINARY SKILL IN THE ART

The undersigned has previously determined that llo_ne of ordinary.skill in the art with
respect to the ’278 patent would have had at least (1) a bachelor’s degree in mechanical
enginéering, electrical éngineering, computer science, or a relatéd field, or equivalent experience,
and (2) at least two years of experience in the area of (1) robotics or‘feedback control for
electromechanical syétéms; (ii) mechanical design, dynamic analysis, and/or control design for
mechatronic systéms, or (iii) equivalent experience. (See Order No. 25 at 27 (Nov. 1, 2016).)

IV.  RELEVANT LAW

A. Infringement

Ina secti_On 337 investigation, the complainént bears the burden of proving infringement
of the assert.e(.l: :i)atent claims by a prepphderance of the evidence. Spansion, Inc. v. Int’l Trade
Comm’n, 629 F.3d 1331, 1349 (Fed. Cir. 2010). This standard “requires proving that
infringement was more likely than not to have occurred.” Warner-Lambert Co. v. Teva Pharm.

USA, Inc., 418 F.3d 1326, 1341 n.15 (Fed. Cir. 2005).

-11 -



1. Literal Infringement

Literal infringement is a. ciuestion of fact. Finisar Corp. v. DirecTV Gfp., Inc., 523 F.3d
1323, 1332 (Fed; Cir. 2008). Literal infringement requires the pateﬁtee td prove that the accused
device contains each limitation of the asserted claim(s). If any claim limitation is absent, there is
no literal infringement of that claim as a matter of law. Bayer A_G v. Elan Pharm. Research
Corp., 212 F.3d 1241, 1247 (Fed. Cir. 2000).

B.  Validity

A patent is presumed valid. 35 U.S.C. § 282; Microsoft Corp. v. i4i Ltd. P’ship, 131 S.
Ct. 2238, 2242 (201 1). A respondent who has raised patent invalidity as an affirmative defense
has thé burdeﬁ of overcoming this presumption by clear and convincing evidence. Micrdsoft, 131
S. Ct. ét 2242. As with an infringement analysis, an analysis of ihvalidity involves two steps:
determining fhe scope of the claim and Cdmparing the properly construed claim with the prior art
to determine whether the claimed invention is anticipated and/or rendered obvious.

1. Obviousness (35 U.S.C. § 103)

Under 35 U.S.C. §103, a patent may be found invalid for obviousness if “the differences
bétween the subject matter sought to be patented and.the prior art are such that the subject matter
as a whole would have been obvious at the time the invention‘ was méde to a person having
ordinary skill in the art to which said subject matter pertains.” 35 U.S.C. §103(a). Because
obviousness is determined at the time of invention, rather than the date of application or
litiéation, “[t]he great challenge of the obviousness judgme.nt'is proqeeding without any hint of
hindsight.” Star Scientz‘ﬁ_c,jné. v. RJ. Reynolds Tobacco Co., 655 F.3d 1364, 1375 (Fed. Cir.

2011) (“Star II”).

-12 -



“When a patent is challenged as obvious, the critical inquiry in determining the differences
between the -clarimed invention and the prior art is whether thére is an apparent reasén to combine
the known elements in the fashion claimed by the patent at issue. KSR Int’l Co. v. Teleflex, Inc.,
550 U.S. 398, 417-418 (2007). The Federal Circuit has since held that when a patent is
challenged as obvious, based on a combination of several prior art references,r “the burden falls
on the patent challenger to show by clear and convincing evidence that a person of ordinary skill
in the art would have had reason to attempt to make the composition or device, or carry out the
claimed process, and would have had a reasonable expectation of success 'ivn doing so.”
PharmaSte:ﬁ Therapeutics, Inc. v. ViaCell, Inc.,.49l F.3d i342, 1360 (Fed. Cir. 2007) (citations
omitted). | |

Obviousness is a determination of law based on ﬁnderlying determinations of fact. Star
II, 655 F.3d at 1374. The factual determinations behind a finding of obvioﬁsness include: (1) the
scope and content of the priof art, (2) the level and content bf the prior art, (3) the differences
between the claimed inventién and the prior art, and (4) secondary considerations of non-
obvioﬁsness. KSR, 550 U.S. at 399 (citing Grahcjm v. John Deere Co., 383 U.S. 1, 17 (1966)).
These factual determinations are réfefred to collectively as the “Graham factors.” Secondary
considerations of non-obviousnéss include commeréial success, long felt but unresolved need,
and the failure of ofhers. Id When present, secOndary considerations “give light to the
circumstances surroundmg the origin of the subject matter sought to be patented but they are
not dispositive on the issue of obviousness. Geo. M. Martm Co v. Alliance Mach Sys. Int’l., 618
F.3d 1294, 1304-06 (Fed. Cir. 2010). A court must consider all of the evidence from the Graham
| factors before reaching a decision on obviousness. Fo‘r evidence of secondary cﬁnsiderations to

be given substantial weight in the obviousness determination, its proponent must establish a
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ﬁexus between the evidence and the merits of the claimed iﬁvention. W. Unz’on_ Co. v.
' MoneyGrdm Payment Sys. Inc., 626 F.3d 1361, 1372-73 (Fed. Cir. 2010) (citing In re GPAC
Inc., 57 F.3d 1573, 1580 (Fed. Cir. 1995)).

2. Written Description (35 U.S.C. § 112, 91)

The hallmark of the written description requirement is the disclosure of the invention.
Ariad Pharm., Inc. v. Eli Lilly and Co., 598 F.3d 1336, 1351 (Fed. Cir. 2010) (en banc). _The test
for determining the sufficiency of the written description in a patent requires “an objective
inquiry into the four corners of the specification from the perspective of a person of ordi.nar’y
skill in the art. Based on that inquiry, the ’speciﬁcation must describe an invention understandable
to that skilled artisan and show that the inventor actually invented the invention claimed.” /d.
Compliancé with the written déscription requirement is a question of fact and “the level of detail
required to satisfy the written description requirement varies dépending on the nature and scope
of the claims and on the complexity and predictability of the relevant technology.” Id.

3. Enablement (35 U.S.C. § 112, 91) -

To satisfy the enablement requirement a patent speciﬁcation must “contain a written
description of the inventioﬁ . . to enable any person skilled in the art . . . to make and use the
same.” ‘_35 U.S.C. §112 q1. The specification must enable a person of ordinary skill in the art to
practice the claimed invention without undue experimentation. Transocean Offshore Deepwater
Drilling, Inc. v. Maersk Contractors USA, Inc. 617 F.3d 1296, 1305 (Fed. Cif. 2010). Although
a specification need not disclose minor details that are well known in ‘the art, this is “merely a
rule of supplementation, not a substitute for a basic enabling disclosure.” Aufo. Tech. Int’l Inc.,
v. BMW of N. Am., 501 F.3d 1274‘, 1283 (Fed. Cir. 2007) (quoting Genentech, Inc. v. Novo

Nordisk, A/S, 108 F.3d 1361, 1366 (Fed. Cir. 1997)). “It is the specification, not the knowledge
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of one killed in the art, that must supply the novel aspects of an invention in order to constitute
adequate enablement.” Auto. T éch. 501 F.3d at 1283. | |

‘Enablement is a question of law with underlying questions of fact regarding undue
- experimentation. 7ransocean, ‘61‘7 F.3d at 1305. The factors weighed by a court in determining
whether a disclosure requires undue experimentation include: (1) the quantity obf experimentation
necessary, (2) the amount of direction provided, (3) the presence of working examples, (4) the
nature of the invention, (5) the state of the prior art, (6) the relative skill of those in the art, (7) 
the predictability of the art, and (8) the breadth of the claims. fn re Wands, 858 F.2d 731, 737
(Fed. Cir. 1988). Undue experimentation is “a matter of degree” and “not merely quantitative,
since a considerable arﬁdunt of experimentation is permissible, if it is merely routine, or if the
specification in qvlvlestivon provides é reasonable amount of guidance with respect to the direction
in which the experimentation should proceed.” PPG Indus., Inc., v. Guardian Indus. Corp., 75
F.3d 1558, 1564 (Fed. Cir. 1996); Northpoint Tech, Lid. v MDS 4m, Inc. 413 F.3d 1301, 1318
- (Fed. Cir. 2005).- o | |

C. DAomestic Industry

In a patent-based complaint, a violation of section 337 can be found “only i‘f an industry
in the United States,‘relating to thé articles protected by the patent . . . concerned, exists or is 1n
the process of being established.” 19 U.S.C. § 1337(a)(2). Under Commission precedent, this
“domestic industry ‘r.equirement” of section 337 consists of an economic prong and a technical
préng. Cer.tain'Stringed Musi;al Instruments and Components Thereof, Inv. No. 337-TA-586,
Comm’n Op. at 12-14, 2009 WL 5134139 (U.S.L.T.C. Dec. 2009). The complainant bears the

~ burden of establishing that the domestic industry requirement is satisfied. See Certain Set-Top
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Boxes and Components T}lereof, Inv. No. 337-TA-454, Final Initial Determination at 294, 2002
WL 31556392 (U.S.I.T.C. June 21, 2002) (unreviewed by Commission in relevant part).
1. Economic Prong
Section 337(a)(3) sets forth the following economic criteria for determining the existence
of a domestic industry in such inveotigations:_

(3) For purposes of paragraph (2), an industry in the United States -
shall be considered to exist if there is in the United States, with
respect to the articles protected by the patent, copyright, trademark,
mask work, or design concerned —

- (A) significant investment in plant and equipment;
(B)  significant employment of labor or capital; or
(C)  substantial investment in its exploitation, including engineering,
- research and development, or licensing.

Given that these criteria are listed in the disjunctive, satisfaction of any one of them will be
sufficient to meet the economic prohg .of the domestic industry reqﬁiremént. Certain Intograted
Circuit Chipséts and Prods. Containihg Some, Inv. No. 337-TA-428, Order No. 10, Initial
Determination (unreviewed) (May 4, 2000).
2. Technical Prong

The technical prong of the domestic industry requirement is satisfied when the
complainant in a patent-based section 337 investigation ostablishes that it is practicing or
exploiting the patents at issue. See 19 U.S.C. § 1337(5)(2) and‘(3); Certain Microsphere
Adhesivés, Procéss for Making Same and Prods. Containing Same, Including-Self—Stick
RepositionablelNotes, Inv. No. 337-TA-366, Comm’n Op. at §, 1996 WL 1056095 (U.S.I.T.C._'
Jan. 16, 1996). “The test for satisfying the ‘technlcal prong’ of the industry requiremerlt is
essentially [the] same as that for infringement, i.e., a colnparison of domestic products to the

asserted claims.” Alloc, Inc. v. Int’l Trade Comm’n, 342 F.3d 1361, 1375 (Fed. Cir. 2003). To
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prevail, the patentee must establish by a preponderance of the evidence that the domestic product

practices one or more claims of the patent, either literally or under the doctrine of equivalents.

Bayer, 212 F.3d at 1247. It is sufficient to show that the products practice any claim of that

* patent, not necessarily an asserted claim of that patent. Certain Microsphere Adhesives, Comm’n

Op. at 7-16.

V.

U.S. PATENT NO. 8,738,278
A. Overview
1. Asserted Claims
Complainants are asserting claims 1-3 and 5-8, which read as follows:

A two-wheel, self-balancing vehicle device, comprising: a first foot placement section
and a second foot placement section that are coupled to one another and are

-independently movable with respect to one another; a first wheel associated with the first

foot placement section and a second wheel associated with the second foot placement
section, the first and second wheels being spaced apart and substantially parallel to one
another; a first position sensor and a first drive motor configured to drive the first wheel,
a second position sensor and a second drive motor configured to drive the second wheel,
and control logic that drives the first wheel toward self-balancing the first foot placement
section in response to position data from the first sensor and that drives the second wheel
toward self-balancing the second foot placement section in response to position data from
the second foot placement section.

‘The device of claim 1, wherein the first foot placement section and the second foot

placement section are rotatably coupled to one another.

The device of claim 1, wherein the first foot placement section and the second foot
placement section are positioned substantially linearly between the first and second
wheel.

The device of claim 1, further comprising: a first housing section on which the first foot
placement section is provided, the first housing section housing the first sensor and first
drive motor; and a second housing section on which the second foot placement section is
provided, the second housing section housing the second sensor and second drive motor.

The device of claim 5, wherein the control logic include a first control logic controlling

the first drive motor located in the first housing section and a second control logic
controlling the second drive motor located in the second housing section.
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7. The device of claim 5, wherein the first drive wheel extends from the first housing
section on an end substantially opposite where the first housing section is coupled to the
second housing section, and the second drive wheel extends from the second housing
section on an end substantially opposite where the second housing section is coupled to
the first housing section. ‘

8. The device of claim 1, further comprising a platform sensor provided at at least one of the
first and second foot placement sections that detects when a user is standing on that foot
placement section.

2. Claim Construction

On November 1, 2016, Order No. 25 issued construing the following claim lmitations of

the *278 patent:
TERM Cram(s) ' CLAIM CONSTRUCTION
“control logic” and related | 1 and 6 j electronic control circuitry
terms
“foot placement section” | 1-3, 5, and 7-8 Plain and ordinary meaning
“substantially [parallei/ 1,3,and 7 | " Plain and oidinary meaning 7
linearly/opposite}” - ' B

(Order No. 25 at 8-21 (Nov. 1, 2016).)

B. Ihfringement |

Complainants assert that the accused products infringe claims 1-3 and 5-8 of the 278
patent.

1. Claim 1
a) “A two-wheel, self-balancing vehicle device, comprising:”

The majority of the Respondents do not contest that the preamble is met. 1% The evidence

shows that these accused products satisfy the preamble. (CX-182C at Q/A 203-204 (Chic), 271-

273 (Swagway), 374-375 (Skque); CPX-007 — CPX-012, CPX-015.) Powerboard and Jetson

Y The parties do not address whether the preamble is limiting. In light of the undersigned’s findings, it is
unnecessary to decide this issue.
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allege that their products do not infringe because they are not self-balancing. (RIB at 22-2‘3.) 
Powerboard and Jetson ground this. argument in the fact that “neither the Powerboard nor the
Jetson accused products righted themselves when powered on.” (/d. at 22.)

Complainants assert that “there is no meaningful dispute that all of the Accused Products
pérform self-balancing.” (CIB at 20.) Complainants explain how Dr. Richter veriﬁed_ that each of
the accused products drive the wheels towards self-balancing and that, while he “couldn’t
balance on [the products] with the power oft,” he “could balance on [them] with iche power on.”
(Id. at 21 (quoting Richter, Tr. at 441:4-10).) Complainants further note that the claims do not
require self-balancing in the absence of a human operator riding upon the product. (/d)

* Staff asserts that “[t]hé evidence clearly demonstrates that all the accused products,
including Powerboard’s and J etson’s are self-balancing.” .(SIB at31.)

| Thg ﬁndersigned agrees. with Complainanfs and Staff that the evidence shows that both
Powerboard’s and Jetson’s products are self-balancing. In fact, the evidence is overwhelming on
this point and consists of testimony from each of the testifying experts, one of Chic’s engineers,
and Powerboard’s and Jetspn’s own documents. (CX-182 at 331-332 (Jetson), 413-414
(Powerboard); Richter, Tr. at 531:10-539:1; Nourbakhsh, Tr. at 711:2-17; Singhose, Tr. at
834:24-835:3, 970:8-11.) CPX-013 — CPX-015 (physical accused products); CX-206C at .0001,
.0002 (Powerboard’s product specification describing product as a “self-balancing scooter”);
. CX-1380 at .003 (user manual for Jetson’s V-5 device describing product as a “self-balancing
scooter”); JX-17C at 12:6-16 (deposition transcript of Powerboard employee); Lin, Tf. at 632:22-
25 (Chic engineer).) Respondents — including Powérboard and Je;cson — themselves acknowledge,

without any disclaimer: “There is no dispute that position sensors generate data used to drive the

wheels towards self-balancing.” (RIB at 16.)
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Powerboard and Jetson attempt to circumvent this evidence by arguing that their products
are not self-balancing when not in use by a human occupant. No one disputes that this is true, but
it is irrelevant to this case. There is no requirement in the claim that the device must balance on
its own without a user in order to be “self-balancing.” (Richter, Tr. at 531:10-22.)

For the reasons set forth above, the accused products meet the limitations of the preamble.

b) “a first foot placement section and a second foot placement
section that are coupled to one another and are independently
moveable with respect to one another”

The evidence shows that the accused products include a first foot placement section and a
second foot placement section. (CX-182C at Q/A 205 (Chic), 274 (Swagway), 333 (Jetson), 376
(Skque), 415 (Powerboard); CPX—007 — CPX-009.)

All Respondents" dispute that the foot placement sections are “independently moveable
with respect to one anothér.’.’ Chic also disputes _that “.the foot placemeﬁt sections are “coupled to
one another.”

i. “coupled to one another”

Chic asserts that the foot placement sections “are not ‘coupied to one another’ in the
mechanical sense because they are not touching through a ‘coupling.”” (RIB at 17-18 (citing RX-
357C at Q/A 104-16).) According to Chic, the foot placement sectibns must “touch each other
fhrough a mechanical coupling or otherwise” to meet this limitation. (/d. at 18.)

Complainants contend that the evidence shows that the foot placement sections are

coupled to one another. (CIB at 16 (citing CX-182C at Q/A 205-208, 211, 274-277, 280, 333-

335, 376-378, 415-417).) Complainants also argue that coupling does not require direct physical

13 Respondents Powerboard and Jetson did not present any evidence of noninfringement at the hearing with respect
to their products, as the testimony of their expert was struck from the record. (Order No. 36 (striking the rebuttal
expert report and deposition testimony of Jason Janet and precluding Powerboard and Jetson from presenting
untimely non-infringement contentions); Order No. 55 (striking portions of Jetson’s and Powerboard’s pre-hearing

brief).)
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touching, but can include ‘;cohnections made through an intermediate element such as a coupling
or other mechanical component for joining the two sections.” (/d. (citing CX-182C at Q/A 41-
42).) Complainants note that Chic’s expert, Dr.‘ Nourbakhsh, “applied‘ widely varying
interpretations of ‘coupled” depending on whether he was analyzing infringement or validity, in
violation of well-established Federal Circuit precedent.” (Id. at 16.) F inaily, Complainants
contend that, “based on [Dr. Nourbakhsh’s] understanding of ‘coupled,” even the preferred
embodiment of Figure 1 of the patent would not be congidered to include ‘coupled’ foot.
piacement’ sections.” (Id. at 17 (citing Nourbakhsh, Tr. at 699:18-22).)
| Staff agrees with Complainants that this limitation is met. (SIB at 24.) Staff argues that
Chic’s interpretation of “coupled to one another” “is at odds with the ALJ’s Markman ruling,”
which “rejected the notioﬁ that the claimed ‘foot placement section’ had to be located on a top
- housing member and had to exclude internal components, such as sensofs.” (Id. at 23, 25.) Staff
also notes that “Respondents’ application of this term to the prior art . . . demonstrates that
Respondents tacitly concede that the two foot placement section do not need to touch in order to
be coupled together.” (Id. at 26-27.) |
The evidence shows that the foot placement sections are coupled to one another. (CX-
182C at Q/A 205-208, 211 (Chic), 274-277, 280 (Swagway), 333-335 (Jetson), 376-378 (Skque),
415-417 (Powerboard).) Contrary to Chic’s assertions, coupling does not require direct physical
touching, but can include connections made through an intermediate element such as a coupling

or other mechahical component for joining the two sections. (CX-182C at Q/A 42.) -

Swagway’s expert also agrees that the foot placement sections of Swagway’s product — a device
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>in which the foof placement éections are joined together in a similar manner — is coupled. (RX-
829C at Q/Al 89 (explaining that “foot placement sections [are] coupled...”); Singhose, Tr. at
885:13-15).) |

Additionally, the undersigned does not find Chic’s argument to the contrary persuasive.
In its brief, Chic only dedicates a paragraph to this argument and fails to discuss any speciﬁc
evidence. (RIB at 17-18.) Without more, Chic has not rebutted Complainants’ evidence that the
foot placement sgctions are coupled to one another. |

Chic’s argument is also inconsistent with the position that Chic takes with respect to
invalidity. For purposes of invalidity, Dr. Nourbakhsh testified that it was pbssible to have two
foot placement sections that are coupled, even if they do not directly touch each other, but, for
purposes of infriﬁgement, testified that, without direct physical contact, foot placement sections
- cannot satisfy the coupled limitation. (Nourbakhsh, Tr: at 697:6-9, 698:10- 13.) Dr. Nourbakhsh
admitted that he “used a different 1nterpretat10n of coupled for the Chlc products as compared to -
what [he] used for the prior art.” (Id. at 698:14-17.) Dr. Nourbakhsh even went so far as to say:
that a roller skate- llke device could be considered coupled, as the rider’s legs connect the two.
(Id. at 696:13- 697 9; see also id. at 691:1-695:2 (testlmony regarding prior art references
Conrad, Gang, and Potter).) Dr. Nourbakhsh’s position with respect to invalidity undermines his
position with respect to infringement. Accofdingly, the undersigned does not find his testimony
with respect to coupling credible.

For the reasons sei forth above, the acqused products meet this limitation.

| ii. “indepeﬁdently moveable”
Respondents dispute that the two foot placement sections are independently moveable.

(RIB at 9.) Respondents argue that “just because the [two foot placement] sections can move
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differently does not mean they move independently.” (Id.) According to Respondents, “the
unrebutted evidence establishes that the two sides of the device act in a dependent, not

independent, manner.” (Id. at 9-10.)

— In support, Respondents point to testing performed by Dr.

Singhose showing that “the dependency between the two sides [is] based on . . . mathematical
equations.” (/d. at 12 (citing RX-829C at Q/A 73-132).)

Complainants assert that “the consistent testimony of fact witnesses and experts,
documentary evidence, and repeated live demonstrations of thej products themselves” establishes
that this limitation is met. (CIB at 8.) Complainants pdint to the demonstration of the product by
Dr. Richter in which “with one hand on either side of the éccused Chic product, he could easily
rotate one side of the hoverboard and not the other.” ‘(Id. (citing Richter, Tr. at 541:25-542:12).)

| Complainants’ explain that Dr. Richter also demonstrated independent movability while riding

the vehicle. (/d. (citing Richter, Tr. at 544:5-545:9).)

Complaihants disagree that
- the foot placement sections are not independently moveable. Complainants assert that
‘“thre preferred embodiment expressly permits ‘biasing’ between the two sides.” (Id. at 11.)
“[A]ccording to the t_eachings of the patent itself, the mere fact that mo?ement' of one foot

placement section could cause some attenuated movement or effect on the other does not mean
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that the foot placement sections are not ‘independently moveable.”” (Id. (citing Nourbakhsh, Tr.
at 707:15-19).) |

Staff agrees that the two foot placement sections are independently moveable. Staff
believes that both the testimony of Mr. Lin and the demonstrations performed by Mr. Lin and Dr.
Richter confirm this. (SIB at 20.) Staff also asserts that Dr. Nourbakhsh testified that, even
though one foot placement section is affected By the other through controller software, fhis
would not disqualify the accused products from having independently moveable sections. (Id. at
21 (citing Nourbakhsh, Tr. at 708:3-14).) Staff also argues that Dr. Nourbakhsh conceded that‘
the patent specifically contemplates overcoming a friction or bias force. (Id. at 21-22 (citing -
Nourbakhsh, Tr. at 707:15-19, JX-001 at 3:59-62).)

The undersigned agrees with Complainants and Staff that the foot placement sections are
indépendenﬂy moveable. A simple observation of the accused products confirms this: The first
foot placement Section moves independently of the second foot placement section. (CPX-007 —
CPX-012.) This was demonstrated by multiple individuals during the course of the hearing and is
confirmed by observing the physical exhibits. (Nourbakhsh, Tlr. at 683:1-13; Richter Tr. at
543:25—545:9; CPX-007 — CPX-012, CPX-015). A user can move one foot placement section
with his/her foot while keeping the other foot horizontal, causing the accused product to turn.
(See, e.g., Richtér, Tr; at 543:25-545:9.) Indeed, Dr. Singhose confirmed that, while keeping the
left foot placement section in a horizontal position, he was able to independently move the right
foot placement section over 35 degrees 'withouf impacting the left foot placement section.
(Singhose, Tr. at 846:20-847:17.) The evidence at the hearing confirmed that all of the accused

products operate in the same way, and there was no evidence to contradict this. (Richter, Tr. at
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545:10-14; see also CX-182C at Q/A 205-206, 209-211 (Chic), 274-275, 278-280 (Swagway),
333-335 (Jetson), 376-378 (Skque); 415-417 (Powerboard)).) |
Respondents’ argument to the contrary distorts the plain and ordinary meaning of
“independehtly movable.” A foot placement section can be independently moveable,'yét still be
in_ﬂuenced byr the other foot placement.section. (See, e.g., CX-182C at Q/A 210.) The ’278
patent expressly contemplates this, by disclosing that the foot placement sections are coupled,
yet independently moveable. (JX-001 at 4:60-64.) By virtue of the fact that the foot placement
sections must be joined together in some manner, it is evident that they cannot freely move
withouf some restriction by each other. (Nourbakhsh, Tr. at 707:15-19.) Additionally, the patent
specifically discloses thé type of bias force which forms the basis of Respondents’ argunﬂent. For
example, Respondents’ expert, Dr. Nourbakhsh, testified that the patent discloses a bias

mechanism that could be implemented through software. (Id. at 705:2-18.) This bias mechanism

causes the left and right halves of the machine to return to equivalent angles whenever outside

pressure is removed. (/d. at 705:19-23.) Thus, as conceded by Dr. Nourbakhsh, the patent
‘contemplates the need to overcome a friction or bias force. (Id. at 707:15-19.) Finally, the
evidence confirms that there is nothing in the patent that requires unbounded independent
~ movability of the two foot placement sections. (Richter, Tr. at 549:12—19,YNourbakhsh, Tr. at
701:7-16 (testimony that this claim element does not requjre independence in every possible
way).)

Once again, Respondents’ .position is undermined by the coﬁﬂicting testimony of their
experts when analyzing infringemeﬁt versus invalidity. Both Dr. Nourbakhsh and Dr. Si-ngh'ose
tesfiﬁed that the Sasaki paper titled “St_eering control of the Personal riding-type wheeled Mobile

Platform (PMP)” (hereinafter, “Sasaki”) discloses independently moveable foot placefnent
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sectioné, but thaf fhe accused pfod;lcts do not have this feature. (Nourbakhsh, Tr. at 797:20-
798:8; RX-271 at Q/A 100 (Nourbakhsh Witness Statement); RX-242C at Q/A 104 (Singhose
Witness Statement); Singhose, Tr. at 887:10-15.) For example, Dr. Singhose testiﬁed that the
standing pIate of Sasaki is independently moveable because “the rider places his/her feet on the
standing plate and moves his/her center of gravity to cause deformation of the standing plate to
control movement. This deformation causes the left foot and right foot placement sections of the
| standing plate to move with respect to one another.” (RX-242C at Q/A 104.) Yet, the evidence
shows that the maximum amount of movability between the two foot placement sections in
Sasaki is less than one degree, while it is over 35 degrees in the accused products. (Singhose, Tr.
at 821:18-20, 824:8-10; 846:11-847:17.) At the hearing, Staff even asked Dr. Singhose to
consider a piece of plywood about a half-inch thick, six inches wide, and two and a half fect long
with Whee.ls attached. (Id. at 887:16-888:6.) Dr. Singhose testified that if one drew two squares
on the board to represent two footvplacement secti(;ns, these foot placement sections would be
independently moveable. (Id. at 888:7-18.) It appears as if Respondents’ experts shaped their
testimdny to fit- with their desired conclusions — app‘lying different standards for infringement -
and invalidity to do so. Such testimony undermines their credibility.
For the reasons set forth above, the accused products meet this limitation.
c) “a first wheel associated with the first foot placement section

and a second wheel associated with the second foot placement

‘section, the first and second wheels being spaced apart and

substantially parallel to one another”

The evidence shows that the accused products meet this limitation. (CX-182C at Q/A

214-216 (Chic), 283-285 (Swagway), | .336-338 (Jetson), 379-381 (Skque), 418-420 |

(Powerboard); CPX-007 — CPX-OIS.) Respondents do not contest that this limitation is met.
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d) “a first position sensor and a first drive motor configured to
drive the first wheel, a second position sensor and a second
drive motor configured to drive the second wheel; and”

The evidence shows that the accused products meet this limitation. (CX-182C at Q/A
217-219 (Chic), 286-290 (Swagway), 339-341 (Jetson), 382-384 (Skque), 421-423
(Powerboard); CPX-007 — CPX-015.) Respondents do not contest that this limitation is met.

e) “control logic that drives the first wheel towards self-
balancing the first foot placement section in response to
“position data from the first sensor and that drives the second
wheel toward self-balancing the second foot placement section
in response to position data from the second foot placement
section.” '

The evidence shows that the accused products include a first foot placement section and a
second foot placement section. (CX-182C at Q/A 205-206 (Chic), 274 (Swagway), 333 (Jetson),
376 (Skque). 415 (Powerboard); CPX-007 - 15.)

All respondents dispute that the position data is “from the second foot placement
section.” Additionally, Swagway and Modell’s dispute the “control logic . .. .” limitation.

i “control logic . ..”

According to Respondents, Complainants “failed to present evidence that the alleged
control logic actually pérforms the claimed function.” (RIB at 18.) Respondents contend that, in
order to establish that this limitation Has been met, one must analyze the source code, review
schematics, or undergo reverse-engineering. (/d. at 19.) Because Dr. Richter did not do any of
these things, Respondents argue that Complainants cannot prove that the accused products
actually meet this limitation.

Swagway also contends that the microprocessors identified by Complainants as the

“control logic” cannot drive the wheels. (/d. at 20.) According to Swagway, this microprocessor

“lacks the ability to generate sufficient power to drive the wheel motors.” (/d. (citing RDX-
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359.49; RX—829C at Q/A 153).) Swagway contends that the component that performs this
function “is the motor-drive circuitry” but that this component “is attached to a completely
different electronics board.” (/d.)

Cbmplainants argue that the inspection conducted by Dr. Richter was sufficient to
establish that the control logic performs fhé claimed functions. (CIB at 18 (citihg CX-182C at
Q/A 220-224, 292-296, 342-344, 385-387, 424-426).) Complainants note that Chic’s expert, Dr.
Nourbakhsh, utilized a similar approach and did not find it necessary to analyze source code. (Id.
at 19 (citing Nourbakhsh, Tr. at 708:15-22, 723:7-724:24).) Complainants further explain that‘
Razor’s engineer does “ﬁot even have access to the control logic source code for the initial
design” and found that it was not something he needed “to understand the design and operation”
~ of the products. (/d. (citing McLean, Tr. at 93:10-95:7).) |

Staff agrees with Complainants that this limitation is met. (SIB at 29.) Staff contends "
that, even if Swagway is correct that the identified microprocessor does not actually drive the
wheel motors, there is still infringement. (Id. at 28.) Staff explains: “[T]he microprocessors
identified by Complainants are not required to actually drive the wheels; they are required to
control thé device that drives the wheels.” (Id. at 29.) Staff notes that “there is nothing in the
| claim langﬁage . . . that imposes the additional limitation proposed by Swagway and Modell’s
that the ‘control logic’ must be the device that directly drives the wheels.” (Id.)

Staff further disagrees with Respondents’ argument that Complainants failed to establish
that the control logic actually performs the claimed functions. (/d. at 29.) Staff notes that “Dr.
Singhose testified that in SWagway’s accused products, the measured data from the posiﬁon

sensors located on each side of the device are fed to the control logic which in turn controls the
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motors on each side of the device, for balancing the vehicle.” (Id. at 29 (citing Singhose, Tr. at
970:8-972:10).)

The undersigned agrees with Complainants and Staff that this limitation is met. First, the
undersigned finds that all respondents other than Swagway and Modell’s have waived this
argument, as only Swagway and Modell’s raised this argument in their pre-hearing brief. Thus,
pursuant to Ground Rule 8.2, these arguments are deemed waived with respect to the other
respondents. Additionally, the evidence shows that this limitation is met with respect to Chic,
Skque, Powerboard, and Jetson. (CX-182C at Q/A 220-221 (Chic); 342-344 (Jetson); 385-387
(Skque); 424-426 (Powerboafd); Lin, Tr. at 632:2-25 (testimony that data is sent from the
position sensors to the main control chip and that the main control chip controls the electric
motors, which balance the vehicle; RX-358C at Q/A 9, 16 (direct testimony from Mr. Lin).)

Second, the undersigned is not persuaded by the argument that one must inspect source
code or conduct similar analyses to determine infringement. First, Dr. Nourbekhsh was ableto
" analyze this limitation with respect to the Chic Accused Products without performing a source
code anelysis anel testified that it was not necessary to look at the code to determine whether or
not a prodﬁct infringes. (Nourbakhsh, Tr. 708:15- 709:1.) Additionally, Dr. Singhose himself
was able to determine that this limitation was present in the prior art §vithout requiring a review
of source code. (See, e.g’, RX-271 at Q/A 114-118; 138-139.) If a source code review was a
prerequisite to finding whether this limitation is present, Dr. Singhose would not have been able
to provide his invalidity opinions. Swagway cannot have it both ways: Require source code for
infringement, but contend that it is unnecessary to have source code determine invalidity.

More importantly, however, Dr. Singhose essentially admits that this limitation is likely

met. While he refuses to say so conclusively, the evidence shows that it is more likely than not
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that the control 1ogic driyes the wheels towards self-balancing in-responses to position .data. The‘
evidence shows that the Swagway accused product has control logic and a component that drives
the wheels. (JX-0025 at 148:12-22, 149:10-150:2 (testimony from corporate representative
confirming that there is a controller within the Swagway accused products); RX-829C at Q/A
153 (testimony from Swagway’s expert that there is a component that drives the second wheel).)
Dr. Singhose testified that the control logic sends signals to the motor to control the wheels
~ (Singhose, Tr. at 894:12-23) and that the motors are controlled to drive both Wheel's towards self-
balancing the foot placement sections. (/d. at 970:8-11.) The evidence shows that there are two
" microcontroller units, one of which resides on the left side of the vehicle and the other on the
right.'® (CX-0182C ‘at Q/A 292.) Dr. Singhose testified that the position sensors of the Swagway
accused product likely send data to the control logic of the machine. (Singhose, Tr. at 893:22-
~ 25.) He confirmed that the data obtained from the position sensors makes its way to the control
logic and that the control logic makes certain other decisions about that data, such as sending off
other signals to the motor to control the wheels. (Id. at 894:12-23.) Dr. Singhose further admits
that the Swagway accused products all have electronic circuitry that uses data from sensors as
part of controlling the Vehicle’s motion. (/d. at 862:14-863:9.) While riding the accused product,
Dr. Singhose confirmed that “the control of each motor was influenced by the amount of rotation
or pitch angle of the two respective platform sections” on which he was standing and that “the
pitch angle of the two platforni sections is detected or measured by the position sensor located on
the respective side of the vehicle.” (Jd. at 970:12-15; 970:21-24). Finally, he testified that “the
position data is used” at levast in part “to control the motors to drive the _whééls.” (Id. at 971:18-
| 972:10.) Accordingly, the evidence — mostly from Swagway’s own witnesses — establishes that

this limitation is met.

16 Swagway and Modell’s have now conceded that their products contain position sensors. (SIB at 38 n. 45.)
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-Swagway’s argument that the MiCroprocessor “iacké the ability to generate sufﬁciént
power to drive the wheel motors™ is also insufficient to rebut the evidence of infringement. There
is no requifement in the claims that the control logic must also be the component that provides
the power to drive the wheels. Additionally, the evidence shows that the identified
microprocessor cqntrols the device that controls the wheels. (/d. at 970:8-972: 10.)

Accordingly, the undersigned finds that the accused products meet this limitation.

ii. “from the second foot placement section”

Respondents argue that none of the accused products “meet this limitation because
position dat:a does not come from the ‘second foot placement’ section. Instead, they assert that it
comes from' a sensor that is distant from the second foot placement section.” (RIB at 13.)"7
Respondén;cs contend that “[t]he patent teaches that the foot placement section is, quite explicitly,
a portion of the upper housing, which is itself paﬁ of the ‘platform section.’”v (Id. at 14 (cit‘ing.
JX-0001 at 2:46-63, 5:21-6:3; RDX-376, Richter, Tr. at 298-309; RX-357C at Q/A 63).)
According to Respondents, “[o]nce one determi:nes that the foot placement section is the top
portion of the accused products where the feet must trigger the pressure sensors to operate the
device, it is clear that thi.s claim element is not satisfied.” ({d. at 16.) Respondents explain:
“There is no dispute that . . . the position sensors are located inside the housing; in fact in the.
Jower part of the vehicle, not in the foot placement section that is .on the top housing section in
 the accused products.” (Id. (citing RX-357C at Q/A 134-38, RX-829C at Q/A 145-50, Singhose,
Tr. at 679).) Respondents also assert that “[i]n the accused _}):rdducts, [the foot placement section]

is the rubber pads over the sensors that detect the rider’s presence . . . and there is no dispute that

17 Respondents do not dispute that “position sensors generate data used to drive the wheels towards self-balancing.”
(RIB at 16.) :
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fhe'rubber pads or the top‘portion of the devices where the ride':r places her‘ feet do not provide
position data.” (RRB at 8.) | ”

Complainants assert that “[t]here is no dispute that all of the accused products include
foot placement sections and sensors.” (CIB at 12.) Complainants further contend that Dr.
Richter’s testimony confirms that data from the foot placement sections and sensors generate
control signals that tell the motors how to drive the wheels. (Jd. (citing CX-182C at Q/A 217,
220, 286, 292, 339, 342, 382, 385, 421, 424).) Accordmg to Complainants, “Respondents’
argument that ‘foot placement section’ was limited to a ‘top section or area’ of the vehicle” was
rejected by the Markman Order. (Id. at 14; CRB at 5.) Complainants also assert that whether or
not the sensors are located in the “lower part of the vehicle” rather than in the “top housjng
section” is irrelevant. (CRB at 6.)

Staff agrees that this limitation is met. (SIB at 22.) Staff explains that ‘—

I

. _ Staff notes that the. evidenee shows
| .that Swagway’s accused products operate in the same manner. (Id. (éiting Singhose, Tr. at 970:8-
972:10).). Staff asserts that Respondents’ position “misinterpret[s] the Markman order and
misrepresent[s] the opinions of Complainants’ expert.” (1d.)

The undcfsigned agreés with Respondents that this limitation is not met. The evidence
shows that the'p.osition data sensors are located on each side of the vehicle underneath each foot
pad in a cav1ty of the housing. (RX-358C at Q/A 9, 16; Nourbakhsh, Tr. at 712:16-19, Singhose
Tr. at 970:8- 972 10).) The question then becomes: Is this cavity part of the foot placement

section? Complainants and Staff believe that this question is answered in the affirmative by the
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Markman order. (CRB at 5 '(“Responde.nts focﬁs on rehashing the claim construction issues they
already lost); SIB at 23 (“According to the ALJ, the ‘foot placement section’ . . . can include the
entire housing and internal components, such as sensors.”).) In that order, the undersigned
explained: “Nothing in the *278 patent evidences an express intent by the patentee to require that
foot placement sections be located on a top housing member, or to preclude foot placement
sections from including internal components, such as se,nsors.” (Order No. 25 at 17.). As

2% <<

Complainants note, this Order construes the term “foot placement section” “to permit inclusion
of a corresponding sensor.” (CRB at 6.) This does not mean, however, that a foot placement
section always includes internal components, such as sensors, and it certainly does not mean that
the foot placement section can include the entire housing. Indeed, it is clear from the patent that
the foot placement section is distinct from the housing members. The patent states:
Vehicle 100 may have a first and second platform section 110, 130. Each platform
section 110, 130 may include a housing formed of a bottom housing member 111,
131 and a top housing member 112, 132. The top housing members may have a
foot placement section or area 113, 133 formed integrally therewith or affixed

thereon. The foot placement section is preferably of sufficient size to receive the
foot of a user and may include a tread or the like for traction and/or comfort.

(JX-001 at 2:46-53.) Thus, the patent provides that the foot placement section is part of the larger
housing and platform, not that the entire housing or platform is part of the foot placement
section. Accordingly, the Markman order does not foreclose the possibility that the cavity under
the foot pad is separate from the foot placement section.

The evidence shows that the “foot placement section” is thg area on which the rider must
place his or her foot to operate the device. (Richter, Tr. at 329:3-23 (testimony that “the foot -
placement. section in general should be defined by where you can place your foot functionally
and opérate the vehicle™).) The evidencé further shows that the position sensors in the accused

products are not located within this foot placement section, but are instead located in the bottom
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housing member. Dr. Nourbakhsh testified that “[t]he position sensing system in the Chic Smart
products is located well below the foot placement section. . . . In the Chic Smart products,
position sensors are contained on electronics boards held v;lithin the main cavity of axial rotation
of the device and well away from the foot placement sections.” (RX-357C at Q/A 137, 138.) Dr.
Singhose likewise testified that the position sensor in the Swagway accused products is located
on an electronics board bolted to the bottom of the frame of the product. (RX-829C at Q/A 148.)
The foot placement section, on the other hand, is bolted to the top of the frame. (Id.) Dr.

Singhose includes a demonstrative in his testimony to illustrate his point:

Foot Placement | ,
Section =

(1 af Q/A 148 (showing RDX-359 at 44).) In further support- of his opinion, Dr. Singhose
measured the distance between the rubber foot placement pads and the posiﬁon sensor, finding
that the two were apart by 13 cm using one method and 55 cm using another. (/d. at Q/A 149-
150.) |

Notably, Dr. Richter does not rebut this evidence. In his direct testimony, Dr. Richter
includes pictures of the position sensors but cioes not explain the location of the sensors relative
to the foot placement section. (CX-182C at Q/A 220-224 (Chic), 292-296 (Swagway).) Instead,
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he essentially admits that the sensors are not located near the foot placément pads, but argues
that this doeé not matter. (Id. at Q/A 223 (Chic), 295 (Swagway).) Thus, the evidence clearly
establishes that the position sensor is not in the foot placement section.

Skque, Powerboard, and Jetson did not introduce evidence of non-infringement at the
hearing. It remains, however, Complainants’ burden to establish infringement. In his testimony,
Dr. Richter identifies the position sensors for these accused préducts, but it is unclear if these
sensors are in the top or‘ bottom housing. (CX-182C at Q/A 339; CDX-0182.065 (Jetson), CX-
182C at QA 385; CDX-0182.076 (Skque); CX-182C at Q/A 424; CDX-0182.087 (Powerboard).)
Dr. Richter does not provide any testimony about the location of the sensors relative to the foot
placement séctions. (Id) Without such evidence,.the undersigned finds that Complainants have
failed to eétablish that the control unit receives positio‘n data from the second foot placement
section‘for these products. | | | |

Complainants also argue that, even if the position sensor was not located wifhin the foot
placement section, it still meets the limitation because “the _foot platforfn sections causes position
sensors in either side of the housing to geherate data that is used. to éontrol and balance the
accused products.” (CRB at 6.) The evidence shows that the pitch of the foot placemént section
is related to rthe position 'data sensor. (RX-358C at Q/A 15, Nourbakhsh, Tr. at 711:4-9, 713:25-
715:23.) Dr. Richter testifies that “a person of ordinary skill in’the art would . . . recognize the
fixed and definite ;elationship between the position of the foot placements section and: the
electronic data issued by the position sensor corresponding to that section, yielding a one-to-one
relationship betweeh the foot placemeﬁt section position data aﬁd the position sensor }data (See

- CX-182C at Q/A 223 (Chic), 295 (Swagway).) This does not mean, however, that a person of
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ordinary skill in the art would consider the position data to come from the second foot placement
section. Moreover, Dr. Richer does not provide any evidence to support this statement.
Complainants also imply that the patent contemplates that the position sensor can be part
of the foot placement section, even when it is located in the bottom housing.18 This can, of
course, be true. For example, a vehicle could be doughnut-shaped with the foot placement
section near the bottom. (Nourbakhsh, Tr. at 766:2-767:15.) Such an embodiment would be
consistent with the portion of the patent that provides:
Referring to FIG. 2, a block diagram of components within vehicle 100 in
accordance with the invention is shown. The dot-dash line represents a rough
outline of the housing members. Each platform section preferably includes a
position sensor 120, 140 which may be a gyroscopic sensor, for independent
measurement of the position of the respective platform section. The sensors are

preferably mounted on circuit boards 121, 141, that may be attached to the
interior of the respective bottom housings.

(JX-001 at 3:1-9 (emphasis added.)

Finally, it should be noted that the patentee has ﬁled for a reissue application, noting that :
the last clause of the “control logic” limitation “erroneously ended with the term ‘second foot
placement section’ instead of ‘second sensor.”” (JX-0003.044.) Thus, it was the inventor’s
intention that the sensor need not be located in the secbnd foot placement section and could, for
exémple, be located in the bottom housing. If the claim was written this way, the evidence would
show that this limitation Was met. Courts must, however, “construe the claim as written, not as
the patentees wish they had writtén it.” Chef Am., Inc. v. Lamb-Weston, Inc., 358 F.3d 1371,
1374 (Fed. Cir. 2004). Thus, as the patent is currently written; the undersigned finds that this
limitation is not met because Complaihants have not shown that the position data comes from the

second foot placement section.

'8 Complainants do not explicitly make this argument. Instead, they cite to a portion of the patent without
explanation.
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1] Conclusion
For the reasons set forth above, the undersigned finds that the accused products do not
infringe claim 1 of the *278 patent.
2 Claims 2-3 and 5-8
Because the tmdersiglaed has found that independeﬁt claim 1 is not infringed, it 1s not
necessary to determine whéther dependent claims 2-3 and 5-8 are infringed. The undersigned
notes, however, that Respondents do not appear to dispute that, if claim 1 is mfringed, theﬁ
claims 2-3, 5, and 7-8 are infringed as well. (See RIB at 9-25 (non-infringement portion of the
brief in which Respondents do not specifically address any claims except claims 1 and 6.)
Respondents do, however, dispute that thé additional limitation of claim 6 has beén met.
3. . Products
According to Complainants, “Chic indicates that later this year it wants to sell a product
named - (CIB at 22.').Compla=inants argue that the . Product is not sufficiently final and
thus any opinion on the product would constitute an advisory opinion. (Id.) Complainants further
argue that Chic has not provided sufficient evidence to determine whether the . Product
infringes. (Id. at 23-24.) Complainants write: “The future product was not shown to any of the
experts in this proceeding, and there is no evidence in the record that it exists as anything more
than a concept.” (/d. at 22.)
Respondents state that “[t}he Commission has jurisdiction over Chic’s l products.” (RIB

at 25.) Respbndents also argue that “the unrebutted evidence established that the. products do |

not infringe any asserted claims of the *278 patent.”_
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Staff notes that “Comp‘-lainants did not put forward any contrary i;;fringement. contentions
or expert opinions. The Staff therefore believes that Complainants have not demonstrated that the
. product infringes claim 1.” (SIB at 35.)

Complainants concede that the Commission has in rem jurisdiction over thel products.
(Complainants’ ‘Response to Order No. 44 at 3 (Feb. 9, 2017) (“The Commission therefore has in
rem jurisdiction over all Chic niotorized self-balancing vehicles, including any future products
that xmght fall within the scope of the NOI such as the. product. . .”") Due to this concession,
any arémnent that the design of the. product is not sufficiently final has been waived. Such an
argument specifically relates to whether there is in rem jurisdiction.’ . |

Likewise, Complainants’ argument that there 1s | mnsufficient evidence to assess
h1ﬁ'ingément is uupersuaéive. Complainants could have sought additional discovery, including
by ﬁlmg a motion to coxﬁpel or a request for leave to take discovery out of time. Complainants
chose not to do and cannot therefore now complain that they do not have the discoverﬁr that they
need.

The evidence in the record shows that the . products do not infringe the *278 patent.

This evidence stands unrebutted.?’

Accordingly, the undersigned finds that the . producfs do not infringe claim 1 of the °278

1 Complainants cite, for example, to Certain GPS Chips, Inv. No. 337-TA-596, Initial Determination, USITC Pub.
No. 4133, 2010 WL 1502175 at #34-35 (Mar. 1, 2010) in their brief. (CIB n. 22 n.10.) This case analyzed whether
the Commission had in rem jurisdiction over a design-around product.
20

-38-



patent. Because the . products do not infringe clairﬁ 1, the uﬁdersigned finds that the .
products also do not infringe dependent claims 2-3 or 5-8. |
4. Defaulting Parties

Complaiﬁants assert that “[t]hé allegationsy in the Complainf regarding importation by the
Defaulting Respondents are presumg:d true.” (CIB at 2; see also id. at 7.) Complainants note:
“Once. a party is found in default, ‘the Commission shall presume the facts alleged in the
complaint to be true and shall, upon request, issue ‘an exclusion from entry or a cease and desist
order, or both.” 19 U.S.C. § 1337 (g)(1).

The undersigned finds that Complainants have established that the Defaulting
Respondents’ accused products infringe fhe ’278 patent. In the Complaint, Complainants
asserted that each of the parties and their products infringe. (Cornpi. at § 85, Ex. 79
(Chenduoxing); q 71? Ex. 84 (Cyboard); § 72, Ex. 86 (GyroGlyder), § 73, Ex. 87 (HoverTech),
86, Ex. 80 (Jomo), | 77,"Ex. 91 (Joy Hoverboard), 978, Ex. 92 (Kebe), | 79, Ex. 93 (Leray), §
82, Ex. 96 (PhunkeeDuck), ] 87, Ex. 81 (RMT), 9§ 84, Ex. 98 (Shareconn), § 75, Ex. 89
(Soibatian), 9 90, Ex. 100 at 3 (Spaceboard), § 88, Ex. 82 at 3 (Supersun), I 92, Ex. 101
(Twizzle), and q 93, Ex. 102 at 3 (Uwheels).) Because the Commission presumes the facts
alleged in the complaint to be true, Complainants have satisfied their burden of dg:monstrating
infringerﬁent. Additionally, the undersigned is not aware of any evidence to the contrary with
respect to infringement by the Defaulting Respondents. Accordingly, the undersigned finds that

the Defaulting Respondents” accused products infringe the *278 patent.
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C. Domestic Industry — Technical Prong
- Complainants assert thet the Inventist Hovertrax, the Razor Hovertrax, Razor Hovertrax
DI-X 1.0, and the Razor Hovertrax DLX 2.0 (collectively, “Hovertrax products”) practice claims
1-3 and 5-8 of the *278 patent. (CIB at 25.) Staff agrees. (SIB at 36-38.)

Respondents explain that “the accused and domesﬁc industry products have similar
design'and functionality.” (RIB at 29 (citing Richter, Tr. at 433, 459).)*! Thus, Respondents do
not set forth new arguments with respect to the technical prong, but rather assert that it is not met
“[f]or the same reasons set forth above regarding non-infringement'by thé accused products.”
" (Id. at 29 (“independently moveable™), id. at 30 (“from the second foot placement section”), id.
at 32 (“coupled to one another™), id. at 33 (“control logic that [perfonﬁs the claimed function]”).)

1. “independently moveable”

Respondents allege that “the evidence showed that these products _
I (.« 29.) Therefor, i
Respondents’ opinion, the foot placement sections of the HQvertrax are not “independently
moveable.”

The undersigned agrees with Complainants and Staff that the foot placement sections of
the .Hovertrax are independently moveable. As with the accused products, this can be confirmed
by a simple observatioh of the product. (CPX-0001; CPX-0002; CPX-0005.) A user can move
one foot placement section with his foot while keeping the other foot horizontal, causing the
Hovertrax to turn. (CX-182C at Q/A 76, 111, 153) As discussed above, the fact that the

foot placement sections dependently moveable. The patent contemplates the need to overcome a

2! Besides the specific limitations discussed here, Respondents do not dispute that the Hovertrax products practice
the *278 patent. The evidence shows that the remaining limitations have been met. (CX-182C at Q/A 72-101
(Inventist Hovertrax), 109 —135 (Razor Hovertrax and Hovertrax DLX 1.0), 149-178 (Razor Hovertrax DLX 2.0).)
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friction or bias force and nothing in the patént requires unbounded independent movability of the
two foot placement sections. (See, e.g., Nourbakhsh, Tr. at 705:2-18, 707:7-6; 707:15-19; Richter
Tr. at 549:12-19.) Accordingly, the evidence establishes that the Hovertrax products meet this |
limitation.

2.  “from the second foot placement section”

Respondents argue that “[t]he evidence showed that the Razor Hovertrax 1 has the same
design as the accused products, namely rubber pads on each half of the device with pressure
sensors used to activate the self-balancing functions.” (RIB at 30 (citing CX;OISSC at Q/A 83,
174; RX-357C at Q/A 170).) According to Respondents, “the same arguments set forth above for
the accused products appIy to the Razor Hovertrax l‘d‘omestic industry product.” (Id.)

For the Razor Hovertrax 2 and Inventist Hovertrax products, Respondents assert that “the
positidn sensors are located in the cavity of the housing . . . not in the foot placement section.”
(Id. at 31 (citing CX-185C at Q/A 49; RX:357 at Q/A 194-202).) According to Respondents, -
“Dr. Richter’s testimony that the ‘foot placement section” means one entire half of the device
standsralone on that issue, is contradicted by other more credible witﬁésées, and goes against the
clear language of the patenf and the plain and ordinary rﬁeaning of the English words.” (Id.)

Complainants and Staff do not make any arguments specific to this limitation, instead

_relying on Dr. Richter’s testimony (CIB at 26) and their arguments with respect to infringement
(SIB at 37).

| There is insufficient evidence. :to conclude that the quértrax products meet .this‘

limitation. Most importantly, Dr. Richtér never opines that the pbsition sensors in the Hovertrax

products are located within the second foot placement section. Instead, he refers to an

interrogatory response, in which Complainants assert that the Hovertrax products “each have left
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and rigﬁt position sensor boards located, respectively, in left and right halves of the board. Each
of the left and right position se_nsof boards include respective gyroscopes and accelerometers
detecting levelness of the corresponding half of the board relative to the ground.” (CX-182 at
Q/A 86; see also id. at Q/A 121, 163.) Without more, this evidence is insufficient to establish
that this limitation is met. |

Additionally, there is evidence in the record that. the position sensors are‘not located
within. the second foot placement sections. Dr. Nourbakhsh testified that the position sensors are
located “inside the ‘body cavity’ of each side of the device, well away from each foot placement
section.” (RX-357C at Q/A 195).) In support of his Qpinion, Dr. Nourbakhsh disassembled the
Hovertrax products and éoncluded: “In each disasSémbled model, the gyroscopic/accelerometer
sensors reside on circuit boards well within the body cavity. . .” (Id. at Q/A 196; see also id. at
Q/A 197).) Accordingly, the undersigned ﬁnds that this limitation is not met for the Hovéftrax
products..

3. “coupled to one another”

Respondents allege that “[flor the Razor Hovertrax 1, once one determines the foot
placement sections are the areas where the fider must place her feet to activate the pressure
sensors and operate the device, it is not difficult to conclude that those pénions are not ‘coupled
to one another’ in the mechanical sense because they are not touching ‘through a ‘coupling.’”
(R:IB at 32 (citing RX-357C at Q/A 168-170, 178-180).) With respect to the Razor Hovertrax 2
and Inventist Hovertrax, Respondents allege that the inboard area of the product “is not
designated for [a] user to place his or her feet” and therefore the foot placement sections are not

coupled together. (Id. at 33.)
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.- The evidence shows that the foot placement sections are coupled to one aﬁother. (CX;
182C at Q/A 76, 111, 153.) As explained above, coupling does not require direct physical
touching, but can include connections made through an intermediate element such as a coupling
or other mechanical component for joining the two sections. (Id. at Q/A 42; RX-829C at Q/A
89,107, 109; Singhose, ‘Tr. at 885:13-15.) Accordingly, the evidence establishes that the
Hovertrax products meet this limitation.

4, “control logic that [performs the claimed function]”

Respondents argue tflat it was necessary for Dr. Richter to analyze the computer cbd'e that
runs on the microproéessor to determine whether this limitation is met. (RIB at 33.)

Staff notes that this argument was not raised by Respondents in the pre-ﬁeafing briefs and
is therefore waived. (SIB at 38.) Stéff also believes that Complainants havé denﬁonstrated that
their domestic industry products satisfy this limitation. (Id.)

The undersigned agrees with Staff that this ‘is'sue was not raised in the pre-hearing briefs
and is therefore waived.

S. Conclusion

For the reasons set forth above, the undersigned finds that the Hovertrax products do not
practice claim 1 of the *278 Patent. Because the undersigned has found that the Hovertrax
products do not practice independent claim 1, it is not necessary to determine whether the
Hovertrax products practice dependent claims 2-3 and 5-8.

D. "~ Validity |

Subsequent to the hearing, Complainants requested that the undersigned take judicial
notice of the March 16, 2017 U.S. Patent and Trademark Office decision Denying Institution of

Inter Partes Review. (EDIS Docket No. 605773 (Mar. 17, 2017).) In this decision, the Patent and
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Trial and Appeal Board declined to institute an inter partes review of claims 1-9 of the 2782
Neither Respondents nor Staff opposed the request. Accordingly, Complainants’ request is
hereby granted.
1. Obviousness
The following are the speciﬁg obviousness combinations asserted in this Investigation
and by whom:
e Sasaki + Conrad: Chic, Swagway, Modell’s, and Newegg”

e Sasaki + Smith: Swagway, Modell’s, and Newegg?® %

e Kamen + Nishikawa + Conrad: Chic only®®*’
e Li+ Conrad (+ Sasaki for .claims 5-7): Chic onlyzg’ 29
a) | Sasaki aﬁd Conrad or Smith
Respondents assert that claims 1-3 and 5-8 are invalid in view of Sasaki in combination

with Conrad or Smith. (RIB at 34-40.) Sasaki is a paper entitled “Steering Control of the

Personal Riding-type Wheeled Mobile Platform.” (RX-0208.) It describes a single platform that

22 The undersigned notes that several of the prior art references asserted in this Investigation were also at issue in the
PTAB proceeding.

2 Ground Rule 8.2 requires a party’s contentions to be set forth in detail in the prehearing brief. (See G.R. 8.2.)
Jetson, Powerboard, Skque, and Alibaba.either incorporated by reference the defenses asserted by the other
respondents in their respective prehearing briefs or reserved the right to rely on said defenses. (See Skque PHB at 7;
Jetson/Powerboard PHB at 39-40; Alibaba PHB at 42.) This is not sufficient to comply with Ground Rule 8.2 and as
a result, these respondents have waived their right to assert this obviousness combination.

2 For the same reason as set forth above in Footnote 23, Jetson, Powerboard, Skque, and Alibaba have waived their
right to assert this obviousness combination. (/d.)

25 Chic did not assert this combination in its prehearing brief and have therefore waived this argument per Ground
Rule 8.2. (See Chic PHB at 48.)

26 For the same reason as set forth in Footnote 23, Newegg, Jetson, Powerboard, Skque, and Alibaba have waived
" their right to assert this obviousness combination. (See Newegg PHB at 15; Skque PHB at 7; Jetson/Powerboard
PHB at 39-40; Alibaba at 42.)

2" Swagway and Modell’s did not assert this combination in their prehearing brief and have therefore waived this
argument per Ground Rule 8.2. (See generally Swagway/Modell’s PHB at 99-146.)

28 For the same reason as set forth in Footnote 23, Newegg, Jetson, Powerboard, Skque, and Alibaba have waived
their right to assert this obviousness combination. (See Newegg PHB at 15; Skque PHB at 7; Jetson/Powerboard
PHB at 39-40; Alibaba PHB at 42.)

» Swagway and Modell’s did not assert this combination in their prehearing brief and have therefore waived this
argument per Ground Rule 8.2. (See generally Swagway/Modell’s PHB at 99-146.)
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a rider stands on to drive or steer the mobile platform using forced-sensor based steering. (/d.)

Figure 2 6f Sasaki is reproduced below:

G

Fig. 2 Second prototype (PMP-2) of personal
riding-type wheeled mobile platform

(Id. at .002 (Fig. 2).) Conrad and Smith are articulated skateboards. (RX-0162; RX-0174.) As
Figure 1 illustrates, Conrad discloses front and rear platforms interconnected by a bar, “allowing

the platforms to rotate independently about the common axis.” (RX-0162 at .008 [0006]).

(Id. at .002, Fig. 1.) Smith similarly discloses two foot placement sections connected by a
flexible connector, which allows the two foot placement sections to flex horizontally and

vertically. (RX-0174.0012-.013 at [0035], [0043]-[0044].)
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(Id. at .003 (Fig. 3).)

i Claim 1

Respondents contend that Sasaki discloses most of the elements of claim 1.%° (RIB at 35-
36 (arguing that Sasaki discloses the claimed foot placement sections; first and second wheels
that are substantially parallel to each other; first and second position sensors and drive motors for
driving each wheel and self-balancing the device; and control logic that balances the device in
response to the position data).) While they concede it ‘does not have two “independently
moveable” foot placement sections, Respondents assert that Sasaki discloses that “the standing
plate of the vehicle deforms, causing the left foot and right foot placement sections to move with
respect to one another,” as well as ;‘independent control of the left and right wheels and driving
the wheels based sn the tilt angle of the fider’s platform.” (RIB at 36-3-7.) Thus, Respondents

argue that it would have been obvious to a person of ordinary skill in the art to split the Sasaki

3% They note that if the undersigned agrees with Respondents that the control logic must drive the second wheel
toward self-balancing in response to position data from the second foot placement section and finds that the accused
products do not infringe, then that same interpretation would mean that element [d] is also not present in the prior
art. (RIB at 36 atn.11.)
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device into two separate platférms_ aé téught in articulatéd skateboard references like Conrad-and' |
Smith.*! (RIB at 37; RRB at 20.)

' Complainants dispute that Respondents have proven by clear and convincing evidence
that the asserted claims of the *278 patent would have been obvious in view of Sasaki plus
Conrad or Smith. (CIB at 30-32.) They assert that combining Sasaki With an articulated
skateboard fails to disclose all elements of claim 1. (Id.) For example, Complainants argue that
Sasaki would require “additional cdmponents such as an additional gyroscope” to satisfy claim 1,
and Smith and Conrad lack those components. (CIB at 30 (citing Nourbakhsh, Tr. at 752:25-
753:3, 754:12-20);; CRB at 14-15.) Complainants also contend that Respondénts “have failed to
provide adequate objective rationale to support the proposed combinations and modifications of
Sasaki and Smith or Conrad.” (CIB-af 30-31; vs'ee‘ qlso CRB: ét 14;16.)

Staff likewise does not believe that Sasaki in combination with Comad or Smith renders
the asserted claims obvious. (SIB at 40-43.) In Staff’s view, Sésaki does not disélose “at least
- elements [a], [c] and [d] of claim 17 and Smith and Conrad fail to resolve this deficiency. (SIB
at 40.)

As previously noted, Respondents submit that if the undersigned agrees with their. _
interprétation of the claim requirement that the control logic must drive the second wheel to§vard
self-balancing in response to positio-n data from the second foot placement section and finds that
the accused products do not infringe, then that séme interpretatio'né gwould mean this element is

not present in the prior art. (RIB at 36 n. 11.) The undersigned did indeed agree with

31 They also claim a person of ordinary skill in the art “would know that splitting Sasaki in two based on the :
teachings of Conrad or Smith would only require reproducing the control system and sensing modalities already
present in Sasaki in each half of the device by, for example, adding a second gyroscope.

32 While Conrad or Smith “potentially” add the two independently moveable foot placement sections missing from
Sasaki (i.e., element [a] of claim 1), Staff does not believe elements [c] and [d] of the claim are disclosed in either
Conrad or Smith. (SIB at 42-43.)
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Respondents and as detailed in Section V.B.1.e., found that this limitation is not practiced by the
accused products. Respondents are therefore bound by their concession that this same limitation
is not present in the prior art. Thus, because the “control logic that drives the first wheel toward‘
self-balancing the first foot placement section in response to positipn data from the first sensor
and fhat drives Athe second wheel toward self-balancing the second foot placement seétion in
response to position data from the second foot placement section” limitation is not disclosed in
the asserted prior art, Respondents’ argument that Sasaki in view Qf Conrad}or Smith renders
claim 1 invalid must fail.

Accordingly, the undersigned finds that claim 1 of the *278 patent is not invalid due to
Sasaki in view of Conrad or Smith.

ii. Dependent Claims

Respondents allege that claim 2, 3, and 5-8 are obvious unde_r 35 U.S.C. § 103 in view of
Sasaki and Conrad or Smith. Claims 2, 3, and 5-8 all depend — directly or indirectly — from claim
1 and include all of the limitations of claim 1. Thus, for the reasons stated above in the
discussion of claim 1, the undersigned finds that Respondents have failed to show by clear and

convincing evidence that the combination of Sasaki with Conrad or Smith renders claims 2, 3,

and 5-8 invalid as obvious. See, e.g., Callaway Golf Co. v. Acushnet Co., 576 F.3d 1331, 1344-

33 Even if the Commission determines that the accused products satisfy the entirety of the “control logic” limitation,
Respondents would still be unable to establish that the combination of Sasaki plus Conrad or Smith discloses all the
elements of claim 1. First, Respondents concede that Sasaki does not disclose “a first foot placement section and a
second foot placement section that are coupled to one another and are independently moveable with respect to one
another.” (RIB at 36; see also CX-1520C at Q/A 36, 211.) Second, Sasaki does not disclose “a first position sensor
and a first drive motor configured to drive the first wheel, a second position sensor and a second drive motor
configured to drive the second wheel” as “Sasaki’s principle of operation for controllmg its wheels is not based on
‘independent measurement of the position of [each] respective foot placement section,” but rather on ‘detect[lon] of
the rider’s COG [center of gravity] on the standing base . . . [using] four force plates with strain gauges.”” (CX-
1520C at Q/A 213; see also RX-0208 at .003.) Even Dr. Nourbakhsh admitted on cross-examination that Sasaki
would need additional components such as an additional gyroscope to satisfy claim 1 (Nourbakhsh, Tr. at 752:25-
753:3.) Given that neither Conrad nor Smith discloses any sensors (or electronic components), they cannot cure the
deficiency of Sasaki discussed above. (Nourbakhsh, Tr. at 754:12-20 (admitting that Conrad and Smith have no
sensors; RX-0174; RX-0162.)
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1345 (Fed. Cir. 2009) (finding a dependent claim improperly hgld obvious when the independént .
claim is not obvious).
b) Li ih combination with Conrad (and Sasaki for claims 5-7)
Chic asserts that claims 1-3 and 8 are invalid in view of Li and Consad. (RIB at 46-51.)
Chic further asserts that by adding the housing of Sasaki to the combination of Li and Conrad,
claims 5, 6, and 7 are al‘sé invalid as obvious. (/d.) |
Li discloses a two-wheel sélf-bazlancing vehicle having two platform sections that are

moveable through connecting bars so that they remain in a parallel relationship to each other, as

depicted mn Figurés 4 and 6:
==
6%1,4/
6-1-7
618
&1

B

(RX-0062.052, .067 (Fig. 4-2), .069 (Fig. 6-1).)
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i. Claim 1
Chic claims Li discloses a two-wheel, self-balancing vehicle with a left and a right foot
plate that are connected, but independently movable.** (RIB at 46-47 (citing RX-242C at Q/A
330-336; RX-0062); RRB at 22-23.) It also contends that the vehicle in Li includes “a first
position sensor and a first drive motor configured to drive the first wheel, a second position
sensor and a second drive motor configured to drive the second wheel,” as well as the claimed
“control logic” element of claim 1. (RIB at 47 (arguing, for example, that Li discloses a vehicle
with “a dynamic equilibrium sensor system composed of an acceleration sensor, a gyroscope,
and an encoder, as well as a drive circuit, and a central control system.”).) According to Chic, a
person of ordinary skill in the art “would have found it obvious to provide the disclosed forward-
and backward-drive control in Li to the left and right sides separately based in Conrad . . . in
order to achieve differential drive steering systems,” which may result in a reduction in the “cost.
and complexity of the steering control system.” (/d. at 46.)
Complainants assert that the combination of Li and Conrad fails to render claim 1
~obvious. (CIB at 37-42.) They explain:
'Li itself lacks numerous limitations of claim 1, including based on its use of a
linkage mechanism between step plates that prevents independent motion. Li
also discloses only a single “dynamic equilibrium sensor system composed of
an acceleration sensor, a gyroscope, and an encoder,” and does not show
separate first and second position sensors arranged, as required by the claim, to
affect control logic and motors based on position data from each foot placement
section. And no matter how Li’s sensors are interpreted, there is no sign that its
“computing unit 217 “drives the first wheel toward self-balancing the first foot
placement section in response to position data” from one, and “drives the

second wheel toward self-balancing the second foot placement section in
response to position data” from the other.

3% While Respondents dispute that the platforms of Li are connected by a parallelogram structure, they submit that
even if Li used a parallelogram connector, the device would “still have independently movable platforms because
they can move up and down independently, on uneven ground.” (RIB at 49.)
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(Id. at 39-46 (inferﬁal citations omitted).) Complainants also contend that Chic has failed to
“prove that it would have been obvious to modify Li to make its step plates independently
movable, replacing Li’s own linkage mechanism with Conrad’s skateboard part, and to make
additional modifications (such as adding sensors) to change the basis of Li’s steering mechanism
from a handlebar angle, instead using the tilt of separate first and second foot placement
sections.” (CRB at 22.)
Staff likewise does not believe Chic has demonstrated that claim 1 is obvious based on Li
and Conrad. (SIB at 50; SRB at 13-14.) In Staff’s view, Chic has failed to establish that Li
discloses elements [a], [c] and [d] of claim 1 and Li’s combination with Conrad does not resolve
Li’s deficiencies. (SIB at 50-53.)
The undersigned agrees that Chic has failed to show that 'thc asserted combination
diséloses “a first foot placement section and a second foot placement section that are coupled to

23 446

one another and are independenﬂy movable with respect to one another,” “a first position sensor
and a ﬁrst drive motor configured to drive the first wheel, a second position sensor and a second
drive motor configured to drive the second wheel,” and “control logic that drives the first wheel
toward self—balanciﬁg the first foot placement section in response to position data from the first
sensor and that drives the second wheel toward self-balancing the second foot placement section
in response to position data from the second foot placement section.” For example, because the
linkage system of Li maintains the two foot plaéement sections in a parallel relationship, they are
nof independently moveable. (CX-1520C at Q/A 112 (testifying that “[t]here is no indication, nor
has Respondent cited any teaching, that a rider would be able to move one foot plate without the

other moving in a linked and dependent manner.”); RX-0062.052 at [0061].) In other words,

“[w]here one foot plate descends, the other ascends, and vice versa.” (CX-1520C at Q/A 112.) Li
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also discloses only a single “dynamic equilibrium sensor system cb_mposed of an acceleraﬁon
sensor, a gyroscope, and an encoder” that drives the wheels based on overall positioning of the
vehicle (not based on position data from each foot placement section) and thus, does not show
' séparate first and second positioﬁ sensors arranged as required by the claim. (CX-1520C at Q/A
113, 334; RX-0062.0052 at [0062], .057 at [0077].) Furthermore, as Complainants’- expert

éxplained, “there is no indication that its ‘computing unit 21° “drives the first wheel toward self-
balancing the first foot placement section in response to position data’ from one of them, and
‘drives the second wheel toward self-balancing the second foot placement section in response to
position data’ from the other.” (CX-1520C at Q/A 336.) And, as.discusséd above, Conrad is a
mechanical skateboard with no sensors or electronic components. (See RX-0162.) As such, Li’s
combination with Conrad does not resolve Li’s deficiencies.

Addiﬁonally, Chic has ﬁot demonstrated that one of ordinary”skill in tﬁe art would have'
motivation to. combine the references. TO, successfully invalidate the asserted claims,
Réspondents must provide “an apparent reason to combine the known elements in the fashion
claimed by the patent at issue.” KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 418 (2007); see also
IﬁTbuch Techs. v. VGO Commen’s, 751 F.3d 1327, 1351 (Fed. Cir. 2014) (A reason for
chbining disparate prior art references is a critical component of an obviousness analysis.”)
For this combination, Chic’s expert’s testimony is conclusory in nature. (See, e.g., RX-0242C at
Q/A 341-340.) While he alleges that co::rnbining these two references would result in a reduction
in cosf and complexity in the steering control system, Dr. Nourbakhsh fails to explain how this '
would be possible given that such a modification would result in a complete change in Li’s
principle of operation. (RX-0062.0050-.0051 at [0050]; CX-1520C (Richter) at Q/A 33 8-339.) In

fact, as Dr. Richter testified, modifying the steering control system in the way Chic proposes
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would likely increase, not decrease, the compfexity of the steering system, as well as increase the |
cost due to the need for additionai sensors and/or more control algorithms. (CX-1520C at Q/A
339.) |

For the above reasons, the undersigned finds that claim 1 of the 278 patent is not invalid
" in view of Li and Conrad.

ii. Claims 2, 3, and 8

Chic alleges that claim 2, 3, and 8 are obvious under 35 U.S.C. § 103 in view of Li and.
Conrad. Claims 2, 3, and 8 all depend from claim 1 and include all of the limitations of claim 1.
Thus, for the reasons stated above in the discussion of claim 1, the undersigned finds that Chic
has failed to show by clear aﬂd convincing evidence that the combination of Li with Cohrad
renders claims 2, 3, and 8 in\;alid as obvious. See, e.g., Cdllaway Golf Co., 576 F.3d at 1344-
1345 (finding a dependent claim improperly held obvious when the independent claim is not
obvious).

il Claims 5-7

Chic also contends that claims 5-7 are obvious under 35 U.S.C. § 103 in view of Li,
Conrad and Sasaki. As discussed above in Section V.D.1.a., Sasaki does not disclose at least the .
“a first foot placement section and a second foot placement section that are coupled to one
another and are independently movable with reépect to one another” and “a first position sensor
and a first drive _motor.conﬁgured to drive the first wheel, a second pbsition sensor and a second
drive motor conﬁgured to drive the second wheel” elements and thus, cannot resolve the

deficiencies of Li and Conrad.
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The undersigned th:erefore finds that because claims 5-7 depend from claim 1 and include
- all of the limitations of claim 1, Chic has failed to show by clear and con\;incing evidence that
the combination of Li with Conrad and Sasaki renders these claims invalid as obvious. See, e.g.,
Callaway Golf Co., 576 F.3d at 134‘4-1345.

c) Kamen, Nishikawa, and Conrad

- Chic asserts that claims 1-3 and 5-8 are invalid as obvioﬁs in view of the combination of
Kamen, Nishikawa, and Conrad. (RIB at 41-46.)

-Kamen is a U.S. patent entitled “Personal Mobility Vehicles and Methods.” (RX-OI 11.)
Kamen discloses various embodiments having “a motorized drive, mounted to the ground-
contacting module that causes operation of the vehicle in an operating position that is unstable
with respect to tipping when the motorized drive arrangement is not powered.” (Id. at Abstract.)

Two such embodiments are reproduced below:

(Id. at Figs. 1 and 11.) Nishikawa is also a U.S. patent entitled “Vehicle Steerable by Movement

of Center of Gravity.” (RX-0128.) It discloses a vehicle having “base 2, a step-board 3, two
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wheels 4L, 4R, two drive motors, 5L, SR? [and] four. pressure sensors.” (Id. at 5:10”-15.)
Nishikawa also discloses that instead of the rider standing oﬁ a single platform that is mounted to
the vehicle’s wheels, individual units — that are not coupled or connected to each other — can be
attached to the rider’s feet, like roller skates. (/d. at 9:58-65.) This embodiment is depicted

below:

Fl6. 10

(Id. at Fig. 10.)
i. Claim 1

Chic contends that Kamen and Nishikawa each disclose a type of self-balancing device.
(RIB at 41 (describing Kémen as disclosing one-wheel vehicles, while Nishikawa discloses a
pair of self-balancing vehicles used in a roller skating configuration).) It asserts that a person of
ordinary- skiil in the art “would have been motivated to modify the vehicle of Kamen by
providing two one-wheeled devices—one for each foot of the rider as shown in the roller skaté :
_ conﬁguration of Nishikawa—and couple the two devices based on the disclosures in Conrad to

improve the maneuverability and stability of the vehicle.” (/d. at 41 (citing RX-242C at Q/A
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413-464).) Thus, Chic claimé that the resulting combination “_p:rovides all the elements of claim
1. (Id. at 42 (citing RX-242C at Q/A 420-434).) |
Complainants dispute Chic’s allegations, arguing that Chic — “by retroactively cobbling
- tc;gether three disparate references” — is engaging in “the essence of impermissible hindsight
reasoning.” (CIB at 34.) They insist that Chiq has failed to provide any meaningful explanation
of how and why Kamen, Nishikawa, and Conrad could be combined to render the claims
obvious. (IJ at 34-36.) Staff concurs. In Staff’s view, Chic has not established by clear and
convincing evidence that one of ordinary skill in the art would have had a motivation to combine
these three references to arrive at the invention in claim 1. (SIB at 45-49.)

Complainants and Staff .d(.) not appear to dispute that this combination arguably covers all
the limitations of claim 1. (CIB at 34-36; SIB at 48-49.) Thus, the focus must center on whether
Chic has shown by clear and convincing evidence that one of ordinary skill in the art would have
been motivated to combine these.v three references.”® For tﬁe réasons set forth below, the
undersigned finds that Chic has failed to do so.

To successfully inyalidate the asserted claims, Chic must provide “an apparent reason to
combine the known elemeﬁté in the fashion claimed by the patents at issue.” KSR Int’l, 550 U.S.
at 418. In determining Whether there would have been a motivation to combine prior art
references to arrive at the claimed invention, it is insufficient to simply conclude the combination

would have been obvious without identifying any reason why a person of skill in the art would

35 As both Complainants and Staff correctly note, this type of combination was before the patent examiner during
prosecution of the *278 patent (CIB at 34 (noting “[d]espite awareness of single-wheel, self-balancing vehicles and
articulated skateboards, the Examiner deemed the claimed invention non-obvious.”; SIB at 49.) The background
section of the *278 patent summarizes the prior art as: [1] Segway-type devices that have a single platform and
conceptually similar to Kamen; [2] two-wheel self-balancing vehicles with two platform section that are linked (and
thus not independently moveable); and [3] articulated skateboards like Conrad. (See JX-0001.0007 at 1:24-67.) In
addition, several prior art references (e.g., U.S. applications 2013/0032422, 2013/0032423, and 2013/0228385)
similar to Nishikawa were also cited during prosecution. (/d. at .0002.)
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| héve made the combination. See In re Van Os, 844 F.3d 13597 1361 (Fed. Cir. 20'17); see alsé _
Metalcraft of Mayville, Inc. v. The Toro Co., 848 F.3d 1358, 13.66 (Fed. Cir. 2017). It is also not |
enough for Chic to merely demonstrate that every element of the claimed invention was
- iridependently known in the prior art. KSR Int’l, -350 U.S. at 418 (“av patent composed of several
elements is not proved | obvious merely By demonstrating that each of | its elements was,
"independehtly, known iﬁ the prior art.”) As the Federal Circuit has recognized, “[o]ften, every
elemeﬁt ofa claimed invention can be found in the prior art.” In re Kotzab, 217 F.3d 1365, 1370
(Fed. Cir. 2000). Moreover, “knowledge of a problem and motivation to solve it are entirely
different from motivation to combine particular references.” Inn‘ogenetics, N.V. v. Abbott Labs.,
512 F.3d 1363, 1373 (Fed. Cir‘.-'2008). |

vae‘re, Chié’s and its eXﬁert’s rationales for combining these three disparate references are
conclusory in nature. (RIB at 41-43; RX-0242C at Q/A 423.) For example, Chic argues that it
would have been obvious to rfiodify the vehicle of Karﬁen by providing two one-wheeled devices
— one for each foot of the rider as shoWr; in Nishikawa — (and to céouple the devices based on the
disclosures in Cbnrad) to improve the stability of the vehicle.’® (RIB at 41; see also RX-0242C
at Q/A 423, 426-427.) Accérding to Chic, the ben.e:ﬁt of such a modiﬁcatioh would be “greater
étabiiity.” (RIB at 41; see also RX-0242C at Q/A 423, 433.) Béyond this bare assertion, Chic
doesl not explain why a skilled artisan would have expected this combination to result in a more
stable vehicle. In fact, as Dr. Richter testified, such a combination may very well fesult in the

exact opposite result — i.e., a more unstable and potentially inoperable vehicle. (CX-1502C at

Q/A 290, 292-293; see also RX-0366C at .012 ([ NG

36 Chic’s other argument that Conrad’s coupling of the two Kamen vehicles together would enable “differential
drive steering . . . by simply tilting . . . left and right feet independently of each other” is similarly unavailing. Yet
again, Dr. Nourbakhsh does not explain why a person of ordinary skill in the art would believe coupling two of
Kamen’s single-wheel devices together would yield any improvement in differential drive steering capability. (See
RX-0242C at Q/A 425; CX-1520C at Q/A 291.) a o
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_.) Chic also fails to explain why a person of ordinary skill in the art would
cénnect such different devices with a semi-flexible connector. (Id. at Q/A 290; see also RX-

| 0242C at Q/A 426 (testifying that Conrad was a “suitable mechanism” for providing independent
rotational movement); Nourbakhsh, Tr. at 736:16-20, 750:16-751:7 (cdnceding that there would
be many ways to connect the two Kamen devices together and at deposition, stating that
“independently moveable” foot placement sections would not add any “benefit” from the
perspective of a person of ordinary skill in the art).)

Without any real explanation as to how or why these references would be combined to
arrive at- the claimed invention, it appears that Chic is improperly relying on hindsight
reconstruction or ex post‘reasoning. See KSR, 550 U.S. af 421 (“A factfinder should be aware, of
cours_e,. of the distortion caused by hindsi'ght bias and must be cautious of arguments reliant updn
ex post reasoning.”). And, as the Federal Circuit has stated: “[W]hile we understand that ‘[t}he
obviousness analysis caﬁnot be confined by a formalistic conception of the words teaching,\
suggesti;)n, and motivation,’ we also recognize that we cannot allow hindsight bias to be the
thread that stitches togeth‘er prior art patéhes into something that is the claimed invention.
Metalcraft ofMayville, Inc., 848 F3d at 1367; see also KSR, 550 U.S. at 419, 421.

The undersigned therefore finds that Chic has failed to meet its burden to show that the
assertéd combination renders claim 1 obvious.

ii.> - Dependent Claims
Chic alleges that claims 2-8 ét;e obvious under 35 US.C. § 103 in view of Kamen,

Nishikawa, and Conrad. Claims 2-8 all depend from claim 1 and include all of the limitations of
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ciaim 1. Thus‘, for the reasons stated above in the discussion of claim 1, the undersigned finds
that Chic has failed to show by clear and convincing evidence that one of ordinary skill in the art
would have been motivated to combine these three references to arrive at the claimed invention.
(See CX-1520C at Q/A 294-301.) Accordingly, claims 2-8 are not obvious over the asserted prior
art referenqes.
2, Invalidity under 35 U.S.C. § 112

Respondents contend that the asserted claims are invalid for lack of written description |

and lack of enablement based on the ‘control logic’ claim limitation.”*” (RIB at 55.)
a) Written Description

Respondents assert that the patent specification fails to describe the specific claimed
“control logic” in such a way that a person of ordinary skill in the art would have understood it.
(RIB at 56.) Respondents explain that the 278 patent’s _speciﬁcation “does not disclose what
electronic circuitry or how such electronic circuitry would perfofm the claimed functions to show
that the inventor was in posseésion of the invention at the time of ﬁling.’; (Id. at 57.) According
to Respondents, the patént “diécloses the claimed ‘control logic’ only as an empty box in the
figures | and attributes to it general properties, without explaining how to achieve those
properties.” (Id.)

According to Respondents: “If Mr. Chen possessed the claimed ‘control logic’ on the
filing date, he could and should have described it in the patent’s specification as he did regarding

other aspects of the claimed invention.” (/d. at 56.) Respondents exﬁlain that the evidence shows

37 Ground Rule 8.2 requires a party’s contentions to be set forth in detail in the prehearing brief. (See G.R. 8.2)
Jetson, Powerboard, Alibaba, and Skque either incorporated by reference the defenses asserted by the other
Respondents in their respective prehearing briefs or reserved their rights as to this issue. (See Skque PHB at 7,
Jetson/Powerboard PHB at 39-40; Alibaba PHB at 42-43.) This is not sufficient to comply with Ground Rule 8.2
and as a result, these Respondents have waived the right to assert any § 112 arguments.
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tat M. Chen
I - 5%)

ComplainantS argue that Respondents fail to carry their burden to prove lack of written
description by clear and convincing evidence. (CIB at 48.) Complainants assert that Respondents
“repeat arguments mad¢ during claim construction.” (Id. at 49.) Complainants further assert that
evidence with respect to “the existing knowledge in the particular field, the extent and content of
the prior art, the maturity of the science or technology,” and “the predictability of the aspect at
issue” support a finding that the patent satisfies the written description requirement. (Id. at 49-
51.)

Staff asserts that “the patent is not required to teach all the details involved in the ‘control
logic’ term, as .such are already well known in the art.” (SIB at 56.) .Staff explains that the
undersigned acknowledged as much in the Markman order. (Id.). Staff further asserts that the
’278 sbeciﬁcation also discloses on a high level “the functional bperations of the control circuitry
such that one of ordinary skill ‘in the art would uﬁderstand that the inventor was in possession of
the invention claimed.” (/d.)

A patent’s written description “must clearly allow persons of ordinary skill in the art to
recognize that the inventor invented what is claimed.” Ariad Pharm. v. Eli Lilly & Co., 598 F.3d
1336, 1351 (Fed. Cir. 2010). “In other words, the test for sufficiency is whether the disclosure of
the application relied upon reasonably conveys to those skilled in the art that the inventor had
possession of the claimed subje.ct matter as of the filing date.” Ici “IT]he level éf detail required.
to satisfy the written description réquirement varies depending on the nature and scope of the
claims and on the complexity and predictability‘of the relevant technology.” Id. In making this

determination, courts consider factors such as “the existing knowledge in the particular field, the
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extent- and content of the prior art, the maturity of the sciehce or technology, and the
predictability of the aspeét at issue.” Id.

| The purpose of the written description requirement is to allow a-person of ordinary skill
in the art to recognizé that the inventdr invented what is claimed. Id. Complainants assert that the

“control logic” - while a component of the invention - is not the inventive aspect of what is

claimed. Indeed, Mr. Chen testified that he _
I (Chen. Tr. 149:9-11, 164:15-25, 166:13-167:11.) Accordingly, the

patent ﬁeed not describe the “control logic,” in great detail, just as a patent is not required to
describe a feature or component of an invention that is already within the knowledge of a person
of ordinary skill in the art.>® LizardTech, Inc. v. Earth Resource Mapping, Inc., 424 F.3d 1336,
1345 (Fed. Cir. 2005) (“[Tjhe patent speciﬁcétion is written for a person of skill in the art, and
such a person comes to the patent with the knowledge of what has come before. Placed in that
context, it is unnecessary to spell out every detail .. . only enough must be included to convince
a person of skill in the art that the inventor possessed the invention.”). As Complainants note, the
patent.“likeWise omits détailed discussion of how to build a motor or a gyroscopic position
: s?:nsor.” (CRB at 29.)

Respondents do not dispute that “control logic” was within the knowledge of a persoh of
ordinary skill in the art. They assert that this specific control logic — one that drives the wheels
towards self-balancing — is not adequately described. They do not, however, introduce clear and
convincing evidence that a person‘of skiH would not ﬁndersténd what the inveﬁtor poséessed.

The evidence shows that the “existing khowledge in the particular field” and the “maturity of the

38 Accordingly, Respondents argument that Mr. Chen “could and should have described [the claimed ‘control logic’]
in the patent’s specification as he did regarding other aspects of the claimed invention” falls flat. (See RIB at 56.) “A
patent need not teach, and preferably omits, what is well known in the. art.” Hybritech, Inc. v. Monoclonal
Antibodies, Inc., 802 F.2d 1367, 1384 (Fed. Cir. 1986).
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science of fgchnolo gy” factors both weigh in favor of a determination that the written descripﬁori
requirement is satisfied. The evidence shows that there is a history of self-balancing vehicles
going back to “the ‘60s or ‘70s” and that “the dynamics of self;balancing two wheel vehicles in :
the pitch direction were pretty well understood by the time Shane Chen filed for his 278 patent.”
(Singhose, Tr. at 880:14-881:6.) Therefore, the undersigned finds that the written description
requirement is met.
b) ElllabAlement

Respondents aséert: “To the ext¢nt the CALJ finds that the asserted élaims are not invalid
under 35 U.S.C. § 103 because the claimed ‘control logic’ was not disclosed in the prior art, then
the asserted claims are invalid becausé they are not enabled by the 278 patent’s specification.”
(RIB at 59; see also RRB at 28.) Although the undersigned found that Li, in combination with
Conrad and Sasaki, did not disclose “control logic that drives the first wheel towards self-
balancing . . .,” this finding was not based on a lack of “control logic” in the asserted
.combination, but rather the failure of the asserted combination to disclose that a control logic that
drives one wheel in response to position data from a first sensor and the othe; wheel in response
to position data from a foot placement section. Accordingly, Respondents’ enablement argument
need not be decided.
VI. DOMESTIC INDUSTRY — ECONOMIC PRONG

A. Razor’s Domestic Industry

Complainants use two methods to allocate Razo.r’s expenses under sections 337(a)(3)(A),__
(B), and (C). 19 U.S.C. § -1.337(c)(3)(A), (B), and (C). Complainants state that the first method ié:
a ‘“he‘adcount-based allocation,” which estimates the amount of time that each employee spends

on Hovertrax production-related activities. They argue that this is determined by dividing the
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number of Hd_vertrax full-time eq_uiva!ents (“FTEs”) for each department by the total nu-mbef of
employees in each depaﬁment: (CIB at 59-60.) Complainants assert that the second method 1s a
“sales-based allocation” methodology. They note that the portion of Razor’s U.S. expenses
allocable to Hovertrax is determined by comparing Razor’s U.S. sales of Hovertrax to its U.S.
sales of all of its products. Complainants argue that the reliability of each method is
demonstrated by the fact that the headcount-based and sales-based methodologies yield similar
~ results. (/d. at 6(‘).)'

Complainants assert that Razor has met the economic prong under section 337(a)(3)(A)
because it has made significant investments in plant and equipment at its Cerritos, Califorma
headquarters. Applying the headéount-based allocation method, they state that the portion of
Razor’s plant and equipment expenses for Hovertrax production-related and support activities
was approximately _ between October and December 2015 and $- between January
and September 2016. They note that using the sales-ﬁased allocation of Razor’s Cerritos
headquarters for the same time periods yields $- betWeen October and December 2015 and
$- between January a.nd‘ September 2016. Complainants state that the coméarable figures
for similar activities at‘ its China plant were _ and _, respectively. (/d. at 61-63.)

Complainants also assert that Razor has met the economic prong under section’
337(a)(3)(B) because it bas spent significant amoums on labor and capital at its Cerritos,
California plant. Ap;ilying the headcount-based allocation method, Complainants state that the
portion of Razor’s labor and capital expenses for‘activi-ties for Hovertrax was approximately _ '
' - between October and December 2015 and $- between January and September

2016. They note that using the sales-based allocation for Razor’s Cerritos headquarters for the

same time periods yields $_ between October and December 2015 and _
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bétween January and September 2015. .éomplainants state that the comparable figures for similar
activities at its China plant were _ and $-, respectively. (Id. at 64-66.)

~ Complainants further assert that Razor has met the economic prong under section
337(a)(3)(C) because Razor has spent significant amounts on engineering and research and
dgvelopmexit (“R&D’.’) to exploit the 278 péteﬁt. Applying the headcqlmt-based akiocation
method, they state that t_»hel portion of Razor’s engineering and R&D expenses to exploit the 278
patent was approximately _ between October and December 2015 and $-
between January and September 2‘016. (ld. at 66-68.) Additionally, Complainants argue that
Razor is in the process of establishing a domestic industry for the—. They state that
this process began m January 2016 and continued tMotlgh011t 2016 and 2017. (Id. at 68-69.)

Complainanté disagree with Respondents that the domestic mdugtiy products must be
manufactured in the United States. They also disagr.eg thh Respondents’ assertion that Razor
failed to present evidence establishing a domestic industry at the time the complaint was filed.
According to Complainants, they did present evidence of Razor’s doméstic investments from
O}ct/ober 1015 through September 2016. Comp]’ainénts state that, contrary to Respondents’ |
a-Ileg_étions, they uéed; appropriate headcount-based and sales-based allocation methods.
- Complainants also assert that Razor’s domestic industry expenditureé‘ are not inflated due to the
inclusion of expenses related to_. (CRB at 31-33.)

Respondents argue that Razor’s headcount-based and sales aﬂocation: metﬁod‘s are
impfoiaer methods to determine whether the econbmic prong has been met. Respondents claim
that Complainants’ calculation for Razor’s plant and investments are inaccurate and o\}erstated.
Respondents make similar arguménts with respect to Razor’s investments in labor and capital.

With respect to investments in licensing and R&D, Respondents assert that Complainants have
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not shown that any R&D costs have anything to do with the asserted claims of the 278 patent.
Respondents also state that Complainants’ arguments as to the _ are not supported.
Accordingly, Respondents argue that Complainauts have not demonstrated that Razor meets the
economic prong requirements. (RIB at 63-68; RRB at 29-32.)

Staff agrees that Razor has satisfied the economic prong requirements of 19 U.S.C. §
1337()(3)(A), (B), and (C). (SIB at 58-65; SRB at 16-17.)

1. Allecation Methodologies
a) Headcount-Based Allocation Methodology

The record reflects that Razor does not maintain, in the ordinary course of business,
expense records or employment ;lata on a product-specific basis. (CX-0184C at Q/A 104-107,
Rosolowski, Tr. 572:8-12.) However, Mr. Rosolowski, Razor’s Chief Financial Officer, met with
and instructéd each deparhneht manager and the r.espective staff members to review the .
respective monthly activities and estimate time spent on Hovertrax production-related activities.
(CX-0184C at Q/A 112-119; CX-0265C; CX-0350C; Rosolowski, Tr. 572:25-574:12.)* Mr.
Rosolowski calculated a headcount percentage by dividing the number of Hovertrax FTEs for

each department by the total number of employees in each department:

_Figure VL.01: Headcount Percentage by Debartment »
Global | Quality | R&D | New Brand Executive | Admin.
Sourcing | Control Development | Management | ]

Oct. 2015 — Dec. 20135
Jan. 2016 — Sept. 2016 ' ‘ H

(CX-0184C at Q/A 133-138; CX-0265C; CX-0349C; CX-0350C.)
The undersigned is not persuaded by Respondents’ argument that Razor’s headcount-

r

based allocation is based on employee time spent working on Hovertrax “in any capacity.”

3 Razor’s expenditures on Hovertrax marketing, sales, finance, accounting, human resources, and legal are not
included in the domestic industry analysis. (CX-0184C at Q/A 37, 137, and 145.)
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Complainants have demonstrated that its célcmxla,fibn of the .headcount-based allocatioﬁ_:
methodology is a reasonable means to allocate Razor’s plant, equipmént, and labor. As the_.'.
evidence demonstrates, Razor’s headcount-based methodology is based only on the time of
individuals who perform preproduction and post-manufacturing activities related to Hovertrax.
(CX-0184C at Q/A 105-107, 112.) |
b) . Sales-Based Allocation Methodology

~ With respect to the sales-based allocation methodology, the record reflects that Razor
maintains sales data specific to Hovertrax in the ordinary course of business. (CX’-0184C at Q/A
' 84-95, 98-103.) The portion of Razor’s U.S. expenditures allocable to Hoveﬁr_afc caﬁ be

determined by comparing Razor’s U.S. sales of Hovertrax to its U.S. sales across all of its

products.
Figure VL.02: Sales of Hovertrax Relative to Sales of all Razor Products
; L - Nov.-Dec. 2015 Jan.- Sept. 2016
Hovertrax Sales as % of Total | B o N |

(CX-0184C at Q/A 38-95, 167-169; Rosolowski, Tr. 598:9-599:10; CX-03 546; CX-0353C.) 'fhe '
sales-based allocation methodology is a reasonable and accurate means to allocate Razor’s U.S.
expenses attributable to Hovertrax.*® Certain Ground Fault Circuit Interrupters and Prods.
Containing Samé, Inv. No. 337-TA-739, Comm’n Op. (Pub. Version) at. 74-75 (June 8, 2012)
(Leviton’s use of a sales;based methodology is an integral part of the Commission’s finding of
the economic proﬁ-g determination mn favor of Leviton).

Respondents’ argument that this methodology 1s inappropriate because it is based on
sales revenues is nét persuasive. Revem‘m sales-based allocations are a permissible method of

calculating domestic industry expenditures. Cerfain Laminated Floor Panels, Inv. No. 337-TA-

4 See CX-0184C at Q/A 167-169. "
- 66 -



545,_ Order No. 17 (Initial Determi‘nation.)., 2006 WL 814350, at *2 (Mar. 2, 2006)."
Respondents’ argument that the headcount-based and sales-based allocation percentages do not
show exactly what the percentage was as of March 23, 2016, the date of the filing of the
C(F;mplaint,42 is also not persuasive. Thé data used by Complainants is a reasonable estimate of
_the percentages as of March 23, 2016. As the Commission has stated, “[a] precise accounting is
not necessary” to prove the existence of a domestic industry.” Certain Stringed Musical
Instruments and Components Thereof, Inv. No. 337-TA-586, Comm’n Op. at 25 (May 16, 2008).

2, Significant Investment in Plant and Equipment — 19 U.S.C. §
1337(a)(3)(A)

Razor makes signiﬁcant investments in plant and equipment for activities related to
Hovertrax through eXpenditures at its Cerritos headquarters. (CX-0184C at Q/A 34-37.) Razor
rents its Cerritoé headquarters and Razor’s annual expenditures related to plant and equiprﬁent_
appear on its Income Statement Detail. (1d. at Q/A 2673'0;'43-83; CX-0216C.) Complainants .use
reasonable allocation methodologies to determine the vamount of blant and equipment expenses to
cfeate a Hovertrax-specific analysis to approximate Ra;zor’s.domestic industry expenses and
activities. (CX-0184C at Q/A 138-145; CX-0256C.)* Mr. Rosolowski coded individual generai |
ledger accounts as plant, equipment, labor and R&D, and isolated cost codes for each department
associated with Hovcrtrax production-related activities; and then aggregated the expenses. (/d.)

Razor incurs‘. overall plant expensés such as rent, maintenance, repairs, utilities,
insﬁrance, and préperty tax. (CX-0184C at Q/A 60, 138-141; Rosolowski, Tf. at 605:25-607:4.)

Razor’s total plant expense for its Cerritos headquarters alone was approximately $-

4! The Commission determined not to review this initial determination. (See Notice of Commission Determination
Not to Review an Initial Determination Finding that the Economic prong of the Domestic industry Requirement is
Satisfied (Apr. 7, 2006).)

*2 See Cover letter to Compl. at 1.

* None of Razor’s expenses for its Rialto warehouse were included in this domestic industry analysis. (CX- 0184C
at Q/A 621; Rosolowski, Tr. at 605:14-24; CDX-191C.)

-67 -



between October and December 2015. (CX-0184C at Q/A 60, 138-141; Rosolowski, Tr. at
605:25-607:4; CX-0256C at col. 800 (aggregating plant expenses).)

Razor incurs expenses in the U.S. for equipment used to design, engineer, develop, and
support the Hovertrax, including 3D printing equipment, prototyping equipment, samples, test
equipment, raw material, and welding, cutting and fabn'cation stations, in addition to printers,
computers, software, and furniture. (CX-0184C at 138-141.) Razor’s total equipment expenses
for its Cerritos headquarters alone was approximately _ between October and December
2015. (CX-0184C at 138_-141; CX-0256C at col. 630-800 (aggregate equipment expenses).)

Applying the headcount-based allocation to Razor’s Cerritos headquarters, the portion of

. Razor’s plant and equipment expenses for i)l'odllction-related and support activities for Hovertrax
was approximately $- between October and December 2015. (CX-0184C at Q/A 144-145;
CX-0256C at col. 630-800 (.aggregating plant & equipment expenses).) Applying the sales-based
allocation to Razor’s Cerritos headqﬁaﬂers for each time period, the portion of Razor’s plant and
equipment expenses allocable to Hovertrax was similar, approximately $- between October
and December 2015. The similarity of the results of the headcount and sales allocation

methodologies demonstrates their reliability:

Plant & Equipment Expense for Cerritos Headquarters Allocated to Hovertrax: Oct. — Dec. 2015

‘Cerritos’ Total Plant & Equipment Expenses

Applying Headcount-based Allocation

Applying Sales-based Allocation

(CX-0184C at Q/A 138-141; CX-O2.56C.)
Razor China’s* plant and equipment expenses (excluding taxes) for all activities across

the - product models were approximately _ from October to December 2015,

“ Razor China is Razor’s foreign, in-coun




showing that Razor’s-U.S. relevant activities are significant when compared to similar actiyities
incurred by Razor China. (/d.) |

Accordingly, the undersigned finds that Complainants have demonstrated that Razor
meets the economic prong under section 337(a)(3)(A).

3. Significant Investment in Labor or Capital — 19 U.S.C. § 1337(a)(3)(B)

-Razor has shown that approximately _ people Razor employs at its Cerritos
headqﬁarters are involved in the Hovertrax design, R&D, quality, and testing activities
previously described. (CX-0184C at Q/A 37; 107-115; CX-0256C.) These skilled personnel
include prbduct designers, product developers and testers, materials engineers, electrical
engineers, industrial desiéners, and product managefs.é (CX-0184C at Q/A 50-59, 61; CX-Q 185C
at Q/A 24-27,117-123, 127.) The headcount-based allocation percentages were used to qalculate
the amount of gross péy for each employee to allocate to Hovertrax. (CX-0184C at Q/A 120-122,
125-126, 130-137; CX-O256C at “Cost Allocated to Hovertrax™.) Mr Rosolowski also isolated.
benefits such as 401(k) match, vaéation, payroll taxes, worker’s compensation, and health
insurance charged to each department and ai)plied the headcount allocation. (CX-0184C at Q/A
133; CX-0256C at “employee related cost”.) Aécordiﬁg to IRS Code Secﬁon 41 regarding the
R&D credit for Razor’s business structure, the apbropriate salary for razor’s owners includes all
elements of compensation including any draw, bonus or profit. (CX-0184C at Q/A 123-127; CX-
0263C; CX-0355C; Rosolowski, Tr. at 599:15-600:11.)

Razor’s total labor expense for the employees at its Cerritos headquarters alone was
approximately _ between October through December 2015. (CX-0256C at “Total
Payroll and Related Costs” (aggregating cols. 630-800 and 710).) Applying the heédcount-based
allocation to Razor’s Cerritos headquarters, the portion of Razor’s labor expenses attributable to

production-related and support for Hovertrax was approximately _ from October to
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December 2015. (CX-256C a£ “Direct and Allocated Hovertrax Cost” EMP (cols. 630-800 aﬁd
710).). Af)plying the sales-based allocation to Razor’s Cerritos headquarters for each time period,
th¢ portion of Razor’s labor expenses for prbduction-related and support activities for Hovertrax
was approximately $_ from October to December 2015. (CX-0184C at Q/A 167-169;
CX-0256C.) |

Razor’s total U.S. labor expenses directed to Hovertrax exceed Razor’s total China labor
expénses for all Razor products because China-based expenses are approximately $- from
October to December 2015. (CX-0184C at Q/A 163-166; CX-266C; CX-256C.) Moreover,
Razor’s senior executives are heavily involved in the product development of the Hovertrax.
From October to Decembgr 2015, Mr. Calvin and Mr. Chen dedicated approximately -
- of their time, respectively, to product development, design, and manufacturability activities
related to the Hovertrax 1.0 and 2.0. (CX-0184C at Q/A 56-59; CX-0256C; Rosolowski, Tr. at
603:11-25.)

Accordingly, the undersigned finds that Complainants have demonstrated that Razor
meets the economic prong under section 337(a)(3)(B).‘

4. Significant Investment in Exploitation, Including Engineering,
Research and Development or Licensing — 19 U.S.C. § 1337(a)(3)(C)

Complainants state that Razor practices each and every claim limitation of the ’278
patent. They argue that Razor makes substantial investments specifically directed to engineering
and R&D to exploit the claimed features of the *278 patent. ”

The undersigned has already determined that Razor has met the economic prong under

sections 33_7(a)(3)(A) and (B.) Accordingly, the undersigned need not decide whether Razor

meets the economic prong under section 337(a)(3)(C).

-70 -



5. Domestic Industry in the Process of Being Established

| Complainants failed to identify any iﬁvestments specific to the _ In addition,
they presented evidence that the investments in the — (Rosolowski,
Tr at 591:5-592:4.) Accordingly, the undersigned ﬁnds» that Complainants have not
demonstrated that Razor is in the process of establishing a dorﬁestic industry with respect to the

6. Conclusion

For the reasons set forth above, Razor has satisfied the economic prong of the Domestic
Industry requirement.

B. Inventist’s Domestic Industry

Complainants assert that Inventist has satisfied the domestic industry requirement by
virtue of its licensee Razor’s iﬁvestments and activities directed to the Hovertrax domestic
industry products. (CIB at 69.) Staff agrees. (SIB at 65.) Respondents fnaintain that Inventist,
- like Razor, has failed to establish a protectable domestic industry. (RIB at 68-72.)

The economic prong of the domestic industry requirement can be established where a
complainant bases its claim on the activities of a licensee; See Certain Electronié Devices,
Including Handheld Wireléss Commc’ns Devices, Inv. No. 337-TA-673/667, Order No. 49C
(Pub. Version), Initial Determination at 5 (Nov. 16, 2009) (unreviewed); see also Certain Male
Prophylactic Devices, Inv. No. 337-TA-546, Order No. 22 (Pub. Version) at 7 (Mar. 29, 2006)
(unrevieWed in relevant part) (“Indeed, the economic prong of the domestic industry requirement
can be established where a complainant bases its claim exclusively on the activities of a
contractor/licensee.”). As discussed above in Section VI.A., Razor satisfies the domestic industry -

requirement under § 1337(a)(3)(A) and (B). The undersigned therefore finds that Inventist,
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through the qualifying activities of its licensee Razor, also satisfies the domestic industry

- .
requirement. >

VIIL.

1.

10. |

- CONCLUSIONS OF LAW

The Commission has personal jurisdiction over the parties, and subject-matter
jurisdiction over the accused products.

The importation or sale requirement of section 337 is satisfied as to all
Respondents, except for Alibaba.

Alibaba is not an agent of an owner, importer, or consignee such that Alibaba’s
actions related to the sale of the accused products are actionable under section
337. o

Chic, Swagway, Modell’s, Newegg, Skque, Powerboard and Jetson do not’
infringe claims 1-3 and 5-8 of U.S. Patent No. 8 ,738,278.

GyroGlyder.com, Soibatian Corporation d.b.a. IO Hawk and d.b.a. Smart Wheels,
Shenzhen Kebe Technology Co., Ltd., PhunkeeDuck, Inc., Shenzhen Jomo
Technology Co.; Ltd., Shenzhen Supersun Technology Co. Ltd., a.k.a. Aottom,
Twizzle Hoverboard, Uwheels, Joy Hoverboard a/k/a Huizhou Aoge Enterprize
Co. Ltd., Shenzhen Chenduoxing Electronic Technology Ltd., Shareconn
International, Inc., Shenzhen R.M.T. Technology Co., Cyboard LLC a/k/a Shark
Empire Inc., HoverTech, Leray Group a.k.a. ShanDao Trading Co., Ltd., and
Spaceboard USA infringe claims 1-3 and 5-8 of U.S. Patent No. 8,738,278.

The asserted clalms of U.S. Patent No. 8, 738 278 are not invalid under 35 US.C.
§ 112 for lack of written description.

The asserted claims of U.S. Patent No. 8,738,278 are not invalid under 35 U.S.C.
§ 112 for lack of enablement.

The asserted claims of U.S. Patent No. 8,738,278 aré not in{/alid under 35 U.S.C.
§ 103 for obviousness.

The technical prong of the domestic industry requirement for U.S. Patent No.
8,738,278 has not been satisfied.

The economic prong of the domestic industry requirement has been satisfied.

> While Complainants also contend that Inventist’s own investments in plants and equipment, labor and capital, and
design, development and production-related activities satisfy the economic prong, the undersigned has already
determined that Inventist satisfies the economic prong through the qualifying activities of its licensee Razor. Thus,
the undersigned need not decide whether Inventist’s own investments satisfy the economic prong under sections

337(a)3)(A)-(C).
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VIiI. RECOMMENDED DETERMINATION ON REMEDY AND BONb

The Commission’sv Rules provide that subsequent to an initial determination on the
question of violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, the
administrative law jﬁdge shall issue a recommended determination concerning the appropriate
.remedy in the event that the. Commissién finds a violation of section 337, and the amount of
bond to be posted by respondent during Presidential review of the Commission action under
section 337(j). See 19 C.F.R. § 210.42(a)(1)(ii).

- The Commission has broad discretion in selecting the _forfn, scope and extent of the

remedy in a section 337 proceeding. Viscofan, S.A. v. Int’l Trade Comm’n, 787 F.2d 544, 548
(Fed. Cir. 1986). Under Section 337(d)(1), if the Commission determines as a result of an
investigation that ther\e is a violation of section 337, the Commission is authofized to enter either
a limited or a general exclusion order. 19 U.S.C. § 1337(d)(1). A limited exclusion order
instructs the U.S. Customs and Border Protection (“CBP”) to exclude from entry all articles that
are covered by the patent at issue and that originate from a named respondent in the
investigation. A general exclusion order instructs the CBP to excludé from entry all articles that
are covered by the patent ét issue, without regard to source. Certafn Purple Protective Gloves,
~ Inv. No. 337-TA-500, Cofnm’n. Op. at 5 (Dec. 22, 2004').

A. General Exclusion Order

Section 337(d)(2) provides that a general exclusion order (“GEO”) may issue in cases’
where (a) a general exclusion from entry of articles is necessary to prevent circumvention of an
' eXc_lusion order limited to products of named respondents; or (b) there is a widespread pattern of
Vit;iation of Section 337 and i_tg'is difficult to identify the source of infringing products. 19 U.S.C.

§ 1337(d)(2). The statute essentially codifies Commission practice under Cerfain Airless Paint

Spray Pumps and Components Thereof, Inv. No. 337-TA-90, Comm’n Op. at 18-19, USITC Pub.
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119 (Nov.. 1981) (“Spray Pumps’v’). See Certain Neodymium-]roﬁ-Boron -Magnets, Maghet
Alloys, and Articles Containing the Same, Inv. No. 337-TA-372 (“Magnets”), Comm’n Op. on
Remedy, the Public Interest and Bonding at 5 (USITC Pub. 2964 (1996)) (statutory standards
“do not differ significantly” from the standards set-forth in Spray Pumps).In Magnets, the‘
Commission confirmed that there are two requirements for a general exclusion order: [1] a
“widespread pattern of unauthorized use;” and [2] “certain business conditions from which one
might reasonably infer that foreign manufacturers other than the respondents to the investigation
may attempt to enter the U.S. market with infringing articles.” Id. The focus now is primarily on
the statutory language itself and not an analysis of the Spray Pump factors. Ground Fault Circuit
Interrupters and Prods. Containing Same, Inv. No. 337-TA-615, Comm’n Op. at 25 (Mar. 9,
2009).

| Complainants assert that a gene_ral exclusion order (“GEO”) is necessary because “(A) an
[limited exclusion order] would likely be circumvented and (B) there is a pattern of violation of
Section 337 and sources of infringing hoverboards can be difficult to identify.” (CIB at 76.) vThey
contend that the record supports issuing a GEO under § 1337(d)(2)(A) and (B). (/d. at 77-81
(discussing the factors of demand and profitability, potenﬁal market entrants, persisting sales of
infringing products, well-established channels, private-labeling, deceptive practices, business
conditions, supply chain and distribution relationships, and defaulting respondents).) If a
Violatioh is found only with respect to the Defaulting Respondents, Complainants maintain that a
.GEO is still appropriate because “there is substantial, reliable, and probative evidence” of a
Qiolation of section 337 and the requirements of section 337(d)(2) are met. (Id. at 77.) Staff

concurs. (SIB at 70-75.)
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Resppndents submit that if the Cornmission finds a violation, the evidence shows that
Complainants have failed to carryvtheir burden of showing that a GEO is necessary. (RIB at 75-
76.)

~While a violation has been found as to the Defaulting Respondents, the undersigned does
not agree with Complainants and Staff that a GEO should issue. To obtain a GEO, the
complainant must not only prove that a violation of section 337 has occurred, but must also
satisfy one of two criteria in section 337(d)(2) — it must demonstrate that either. (a) “a general
exclusion from entry of articies is necessary to prevent circumvention of an exclusion order
limited to products of named persons” or (b) “there is a pattern of violation of this.'s‘ection and it
is difficult to identify the sourcé of infringing products.” 19 U.S.C. § 1337(d)(2). The evidence
relied on by Complainants in support of their request predominantly relates to those ‘Respondents
not found to infringe the ’278 pa‘tent.46 (See, e.g., CIB at 76-81.) This is iﬁsufﬁcient for
Complainants to meet the heightened burden of showing that it is entitled to a GEO.

For the reasons stated above, the undérsigned ddés not recommend the .issuance of a
general eXélusion order at this stage of the proceeding,,r.:47

B. Limited Exclusion Order

Under section 337(d), the Commission may issue a limited exclusion order directed to a
respondent;s infringing products. 19 US.C. § 1337(d). A limited exclusion order instructs the
U.S. Customs Service to exclude from entry all articles that are covered by the patent at issue

that originate from a named respondent in the investigation. Fuji Photo Film Co. Ltd. v. Int’l

Trade Comm’n, 474 F.3d 1281, 1286 (2007).

“¢ Complainants cannot simply rely upon the Defaulting Respondents’ defauits to establish its case fora GEO.
47 However, should the Commission determine that the active Respondents do infringe the *278 patent, then the
" undersigned believes the evidence supports issuance of a general exclusion order.
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“In the event a violation is found and the Commission decline.s to issue a general exclusion
otder, Complainants request that a limited exclusion order issue prohibiting Respondents from
importing motorized self-balancing vehicles that infringe the *278 patent. (CIB at 82; CRB at
35)

Respondents submit that if one or more parties are found in violation of section 337, the
proper remedy would be é limited exclusion order. (RIB at 72.) They believe that any limited
exclusion order should “identify and apply to (1) the specific parties who import into the U.S.,
sell for importation into the U.S., or sell within the U.S. the specific products and models found .
to infringe the asserted claims of the asserted patent; and (2) those specific products found to
infringe the asserted claims of the asserted patent.” (Id. at 72-73.) Respondents élso request that
. the limited exclusion order include an exception to allow for service and repair for any products
already sold to consumers prior to the issuance of any order. (d. at 73.)

If a violation is found, Staff believes an LEO should issue against the Respondents found
to infringé the asserted claims of the ’278 patent. (SIB at 75.) Staff does not believe Alibaba
violates section 337 and therefore recommends that “no LEO should include Alibaba‘.” (Id. at
75.) Staff also recommends that any limited exclusion order carve out an exception for Chic’s l
products, to the extent Chic is found in violation of section 337. (Id. at 77; see also SRB at 18 n.
8.) As to the Defaulting Respondents, Staff agrees with Complainants that a limited exclusion
order is an appropriate remedy.*® (Id. at 75-76.)

To the extent the Commission determines that Resp’oﬁdents infringe the asserted claims

of the *278 patent, the undersigned recommends the issuance of a limited exclusion order. The

8 Staff notes that “[a]ssuming a GEO is issued, the LEO against the Defaulting Respondents should be limited to
the allegations in the Complaint that were subsequently withdrawn.” (SIB at 76; SRB at 18.) Staff also believes “the
LEO should prohibit the importation and sale of products falsely advertised as containing Samsung or LG batteries
or as being UL certified to the extent these allegations under 337(a)(1)(A) were asserted against the defaulting
Respondents.” (/d.) :
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undersiénéd beli&e‘the limited exclusion order should specifically identify products because, as
Staff correctly noted, “an exclusion order provides prospective relief and model numbers and
product offerings can ch;mge 0§/er time.” (SIB at 77.) With respect to the Defaulting
Respondents, the undersigned believes a limited exclusion order is the proper remedy given that
the Commission presumes the facts alleged in the complaint to be true.

C. Cease and Desist Order

Undef section 337(f)(1), the Corﬁmission may issue a cease and desist order in addition’
to, or instead of, an exclusion order. 19 U.S.C; § 1337(f)(1). The Commission generally issues a
cease and desist order directed to a domestic respondent when there is a “commercially
significant” amount of infringing, imported product in the Unitgd States that could be sold,
thereby undercutting the remedy provided by an exclusion order. See Certain Crystalline
Cefadroxi_l Monbhydrate, Inv. No. 337-TA-293 USITC Pub. 2391, Comm’n Op. on Remedy, the
Public Interest and Bonding at 37-42 (June 1991); Certain Condensers, Parts Thereof and Prods.
Containing Same, Including Air Conditioners for Automobiles, Inv. No. 337-TA-334 (Remand),
Comm’n Op. at 26-28, 1997 WL 817767, at *11-12 (U.S.L.T.C. Sept. 10, 1997).

Complainants believe that cease and' desist orders (“CDOs”) arevappropriate against all
Respondents. (CIB at 82.) In particular, they assert that CDOs should be directed to Chic,
Swagway, Modell’s, Powerboard, Skque, Jetson, and Newegg based on “their commercially'
significant inventory” and “should explicitly encompass internet and sales activities.” (Id.)
Complainants also assert that “it is reasonable to infer all the Defaulting Respondents “possess or
control commercially significant inventory in the United States’ and CDOs should be issued as to
each of them.” (Id. at 84 (arguing that the domestic Defaﬁlting Respondents are presuméd to

have commercially significant U.S. inventory and the foreign Defaulting Respondents either ship
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accused.prodluctsfr(')m U.S. facilities er maintann accused products in a U'S', warehouse):) In
addition, Compiainants contend thet a CDO as to Alibaba is necessary, even if the Commission
| determines that an LEO is not. (CIB at 84.) They explain that “without a CDO directed to
Alibaba, the relief provided by a GEO and LEO would be seriously undermined or circumvented
as Respondents and non-parties- would continue to advertise, sell, and ship infringing
hoverboards from U.S. warehouses using Alibaba.com.” (CIB at 84-85.)

Respondents assert that Complainants have failed to nrove that a cease and desist order is
a necessary and justified remedy against Alibaba and Newegg. (RIB at 76-79.) They contend
neither Alibaba nor Newegg maintain commercially significant inventory. (Id) The other
Respondents do not disi)ute Complainants’ aﬂegétion that they maintain commercially
significant amounts of the accused products. (See generally RIB at 72-79; RRB at 33-35.)

Staff belieVes that if a violation is found, cease and desist Qrders are warranted as to Chic,
SwagWay, Modell’s, Powerboard, Skque, Jefson, and Newegg because they have Vcommercially
significant ‘inventory in the United States. (SIB at 78; SRB at 19.) Staff also believes cease and
desist orders are appropriate against the dofnestic Defaulting Respondents, as well as the foreign
Defaulting Respondents. (1d.) - | |

The undersigned recommends that cease and desist orders issue as to those Respondents
found to infringe by the Commission. The evidence adduced at the hearing shows that each
Respondent maintains “commercially significant” inventory of the accused products in the
United States. (See, e.g., CX-0591C at .0057; CX-0590C at .0041; JX-0017C at 90:5-91:15,
129:2-130:1; CX-0223C; CX;0546(:3 at .0021; CX-0549C at .0006-.0007; CX-0550C at .0008;
JX-0022C et 152:2-17; JX-0020C at 91:12-92:2, 95:15-25, 96:4-16, 100:20-101:24; CX-1301C |

at .0034; CX-0454C; JX-0019C at 89:17-90:7; CX-0567C at .0012-.0013; CX-0595C at .0052;
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: CX-OOS94C at .0032; CX-0569C at .0045; CX—568C at .0024-.0025; JX-0029C at .0002; JX-
0028C at .0002; CX-0587C at .0005; JX-0011C at 28:22-29:7, 44:1-45:3, 79:4-80:4.)

The undersigned also finds cease and desist orders for all sixteen Defaulting Respondents
to be appropriate. Domestic defaulters CyBoard, GyroGlyder, HoverTech, Soibatian,
PhunkeeDupk, Spaceboard, Twizzle, and Uwheels are presumed to have commercially
signiﬁcant“U.S. inventory. See Certain Electric Skin Care Devices, Brushes and Chargers
Therefor, and Kits Containing Same, Inv. No. 337-TA-959, Comm;n Op. at 28-29 (Feb. 13,
2017) (“[I]n caé.es where the respondent is located in the United States and defaulted under
Section 337(g)(1), the Commission has consistently inferred the presencé of conimercially
significant inventories in the United States based on the facts of record.”). Although the foreign
defaulters are based in C_hina, the evidence ._shows that at least Kéi)e, Leray, Shareconn, RMT,
and Supersun shipped Acqused Products friirn U.S. facilities, and that Jomo maintains accused
products “in [its] USA warehouse.” (Compl. Ex. 17 at 99 14-20, 27-29, 41-44; Compl. Ex. 181 at
94 2-3, 9.) The undersigned therefore agrees w1th Complainants that it is reasonable to infer that
all of the Defaulting Resporidents “possess i)r control commercially signiﬁcarit inventory in the
United States.” Certain Skin Care Devices, Inv. No. 337-TA-959, Cdmm’n Op. at 33 |

D. Bond During Presidentiai Review Period

Pursuant to section 337()(3), tlie Administrative Law judge and the Cominission must
determine the amount of bond to be required of a respondent during the 60-day Presidential
review period following the issuance of pérmanent relief, in the event thgt'thé Commission
determines to issue a remedy. 19 U.S.C. § 1337(j)(3). The purpose of the bond is io protect the

cémplainant from any injury. 19 C.F.R. § 210.42(a)(1)(ii), § 210.50(2)(3).
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When reliable pricé iﬂfonnation is available, the Commissién has often set the bond by
eliminating the differential between the (ibmestic product and the imported, infringing product.
See Microsphere Adhesives, Processes for Making Same, and Prods. Containing Same,
Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366, USITC Pub. 2949, Comm’n
Op. at 24 (Dec. 8, 1995). In other cases, the Commission has turned to alternative approaches,
especially when the level of a reasonable royalty rate could be ascertained. See, e.g., Certain
Integrated Circ?lit Telecomm. Chips and Prods. Containing Same, Including Dialing Apparatus,
Inv. No. 337-TA-337, Comm’n Op. at 41, 1993 WL 13033517, at *24 (US.IT.C. June 22,
1993). A 100 percent bond has been required when no effective alternative existed. See, e.g.,
Certain Flash Memory Circuits and Prods. Containing Same, Inv. No. 337-TA-382, USITC Pub.
No. 30”4.6, Comm’n Op. at 26-27 (July 1997) (imposing a 100% bond wheﬁ price comparison
was not practical because the paﬁies sold products at different levels of commerce, and the
proposed r§ya:lty rate appeared to be de minimus and without adequate support in the record).

Coplamants assert that “[b]ecause Respondents’ infringing hoverboards are lower-
priced, a bond is appropriate to prbtect Complainants from injury due to lost revenue.” (CRB at
* 35.) They submit that price differentials are the most appropriate basis to calculate bond and

request that bond be set as follows:

Respondent| = - Product(s) and Pricing Price Difference Bond‘i’_

Chic ' 1 average price for Smart C and S. CX-560C at .03. , .:
average price for Smart F and B. CX-560C at .03.

Swagway $399.99. CX-594C at .34. _ $150 37.5%

Modell’s $399.99. CX-568C at .27. $150 37.5% |

= | T =

% Complainants’ proposed bond is based on the difference between the average price of $550 for the Razor
Hovertrax 2.0 and DLX 2.0 and the products sold by Chic, Swagway, Modell’s, Jetson, Powerboard, Skque, and
Newegg. (CIB at 85.)
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Respondent Product(s) and Pricing Price Difference Bond‘_g_
Powerboard , -

. - (conservative) | .
Skque ' .
Newegg Average invoice price of $251.72. CX-1221C. $298.28 118%

(CIB at 85; CRB at 35.) Complainants also request a 100% bond for the Defaulting Respondents.
{d.) |

Respondents assert that no bond is necessary in this case. (RIB at 73.) They contend that
Complainants have “failed to establish any evidence of injury that fthey] will incur by reason of

Respondents® activities during any Presidential review period.” (/d.) To the extent bond is

entered, Respondents propose a . bond rate, which they allege is the —
D ¢ i )

Staff mostly agrees with the bonds proposed by Complainants for each Respondent found
in violation. (SIB at 79.) For Chic, however, Staff recommends a $126 bond, per vehicle unit.
(Id) Staff explains that its $126 proposal is the average of _ for Smart C and Smart S
products and K. for Smart F and Smart B products. (/d. at n. 107.)

The undersigned finds that a bond based on price differential is appropriate. The evidence
supports the. bond proposed by Complainants and Staff, with one exception. The undersigned

therefore recommends that bond be set as follows:

RESPONDENT AccUSED PRODUCT(S) AND PRICING " PRICE BoOND, PER
DIFFERENCE | VEHICLE UNIT

Chic E average price for Smart C and S. _
' ' average price for Smart F and B.

Swagway 1$399.99. ‘ $150 37.5%
Modell’s 1$399.99. ' $150 37.5%
Jetson 3- -

PoWerboard
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RESPONDENT AccuUseD PRODUCT(S) AND PRICING . PRICE BoND, PER
DIFFERENCE | VEHICLE UNIT

‘Skque : ﬂ _ .

(CX-0186C at Q/A 49-50; CX-0241C; CX-0560C at .03; CX-0594C at .0034; CX-0568C at
.0027; CX-0567C at .0014; CX-0591C at .0017; JX-0017C at 170:9-11; CX-1301C at .0035.) As
for Newegg, the undersigned recommends no bond be set during the Presidential review peﬁod‘.
Complainants have not introduced any evidence regarding the price of the Swagway products
sold by Newegg.so Without such information, it is impossible to determine the price differential
between the Newegg accused product and Complainants’ products.
- 1. Defaulting Respondents

The undersigned finds that it is appropriate to recommend a bond of 100% of entered
value for the Defaulting Respondents. Certain Video Game Systenis, Accessories, & Components
Thereof, Inv. No. 337-TA-473, Comm’n Op. at 5 (Dec. 24, 2002.) Accordingly, the undersigned
recommends that bond be set in the amount of 100% per vehicle unit for the Defaulting

Respondents’ accused products during the Presidential review period.

% Both Complainants and Staff cite to CX-1221C in their post-hearing briefs, yet CX-1221C was withdrawn and
thus, is not in evidence.
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IX. INITIAL DETERMINATION

Based on the foregoing, it.is the Initial Determination of the undersigned that only the
Defaulting Respondents infringe the asserted claims of U.S. Patent No. 8,738,278. The
undersigned further determines that the asserted patent is not invalid and that the domestic
industry requirement hos not been ssatisﬁed.51 |

The undersigned hereby CERTIFIES to the Commission this Initial Determination and
the Recommended Determination. The parties’ briefs, which include the final exhibits lists, are
not certiﬁod as they are:already in the Commission’s possession in accordance with Commission
rules. 19 C.F.R. § 210.38(a). |

The Secretary shall serve the confidential version of this Initial Determination upon
counsel who are signatories to the Protective Order (Order No. 1.) issued in this Investigation. A
public version will be served at a later date upon all parties of record;

Pursuant to 19 CF.R. § 210.42(h), this Initial Determination shall become the
determination of the Commission unless a party ﬁles a petition for review pursuant to 19 C.F.R.
§'210.43(a) or the Commission, pursuant to 19 C.F.R. §210.44, orders on its own motion a
review of the Initial Determination or certain issues therein.

Within ten days of the date of this document, the parties shall submit to the Office of
Administrative Law Judges a joint statement regarding whether or not they seek to have any.
portion of this document deleied from tiie public version. The parties’ submission shall be made
by hard copy and must include a copy of this Initial D.eter_mination with red _bfackets indicating

any portion asserted to contain confidential business information to be deleted from the public

°! Any arguments from the parties’ pre-hearing briefs incorporated by reference into the parties’ post-hearing briefs
are stricken, unless otherwise discussed herein, as an improper attempt to circumvent the page limits imposed for
post-hearing briefing.
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Version.52 The parties’ submission shall include an index identifying the pages of this document
where proposed redactions are located. The parties’ submission concerning the public version of

this document need not be filed with the Commission Secretary.

SO ORDERED.

e

~C‘leurles E. Bulloc
Chief Administrative Law Judge

52 If the parties submit excessive redactions, they may be required to provide an additional written statement,
supported by declarations from individuals with personal knowledge, justifying each proposed redaction and
specifically explaining why the information sought to be redacted meets the definition for confidential business
information set forth in Commission Rule 201.6(a). 19 C.F.R. § 201.6(a). :
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CERTAIN MOTORIZED SELF-BALANCING VEHICLES Inv. No. 337-TA-1000

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached PUBLIC VERSION INITIAL
DETERMINATION ON VIOLATION OF SECTION 337 AND RECOMMNDED
DETERMINATION ON REMEDY AND BOND has been served by hand upon the
Commission Investigative Attorney, Paul A. Gennari and the following parties as indicated, on
6/9/2017.

Lisa R. Barton, Secretary -

. U.S. International Trade Commission
500 E Street SW, Room 112
Washington, DC 20436

On Behalf of Complainants Razor USA LLC, Inventist, Inc.,

and Shane Chen:
Jonathan J. Engler, Esq [] Via Hand Delivery

- ADDUCI, MASTRIANI & SCHAUMBERG, L.L.P. R\/ia Express Delivery
1133 Connecticut Avenue, NW _ (] Via First Class Mail
Washington, DC 20036 : ] Other:
On Behalf of Respondent Hangzhou Chic Intelligent
Technology Co., Litd.:

© Qingyu Yin, Esq. " [0 Via Hand Delivery =
FINNEGAN, HENDERSON, FARABOW, %Via Express Dehvery
GARRETT & DUNNER, LLP ' - [ Via First Class Mail
901 New York Avenue, NW ] Other:
Washington, DC 20001-4413 ’
On Behalf of Respondent Swagway, LLC and Modell’s
Sporting Goods, Inc.:
Lei Mei [J Via Hand Delivery
MEI & MARK LLP BkVia Express Delivery
818 18™ Street, NW, Suite 410 [ Via First Class Mail
Washington, DC 20006 ] Other:
On Behalf of Respondent Powerboard a.k.a. Optimum
Trading Co.:
L. Peter Farkas [J Via Hand Delivery
FARKAS + TOIKKA, LLP & Via Express Delivery
1101 30th Street, NW, Suite 500 ’ [] Via First Class Mail
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On Bthalf of Respondent Newegg Inc.: ,
Kent E. Baldauf, Jr. » [ Via Hand Delivery
THE WEBB LAW FIRM i Via Express Delivery
One Gateway Center . [ Via First Class Mail
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Pittsburgh, PA 15222

On Behalf of Respondents Alibaba Group Holding Ltd. ¢/o
Alibaba Group Services Limited & Alibaba.com Ltd.:
Michael R. Franzinger

[ Via Hand Delivery

SIDLEY AUSTIN LLP

1501 K Street, NW : . vl Via Express Delivery

Washington, DC 20005 (1 Via First Class Mail
] Other:

 On Behalf of Jetson Electric Bikes LLC:

Ezra Sutton . [0 Via Hand Delivery

EZRA SUTTON, P.A. : K Via Express Delivery

900 Route 9 North, Suite 201 [ Via First Class Mail

Woodbridge, NJ 07095 ] Other:

On Behalf of Respondent United Integral dba Skque
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Jason Chuan [J Via Hand Delivery
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317 E. Foothill Blvd., Ste. 203
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
Investigation No. 337-TA-1000
CERTAIN MOTORIZED

SELF-BALANCING VEHICLES

NOTICE OF A COMMISSION DETERMINATION NOT TO REVIEW AN INITTIAL
DETERMINATION FINDING THREE RESPONDENTS IN DEFAULT

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined not to review an initial determination (“ID”) (Order No. 26) of the presiding
administrative law judge (“ALJ”) finding respondents HoverTech of Hebron, Kentucky; Leray
Group a/k/a ShanDao Trading Co., Ltd. (“Leray”) of Beijing, China; and Spaceboard USA
(“Spaceboard”) of Norcross, Georgia in default.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street SW., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street, S.W.,
Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at https.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at hitps.//edis.usitc.gov. Hearing-impaired persons are advised that information on this matter
can be obtained by contacting the Commission=s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
26, 2016, based on a complaint filed on behalf of Razor USA LLC of Cerritos, California; and -
Inventist, Inc. and Shane Chen, both of Camas, Washington. 81 FR 33548-50. The complaint

" alleges violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. 1337, by reason
~ of infringement of certain claims of U.S. Patent No. 8,738,278. The complaint further alleges =~ =
violations of section 337 based upon false advertising, misrepresentation, and unfair competition,
the threat or effect of which is to destroy or substantially injure an industry in the United States or
to prevent the establishment of such an industry. The Commission’s notice of investigation
named several respondents including HoverTech, Leray, and Spaceboard (collectively, “the
non-responding respondents”). The Office of Unfair Import Investigations (“OUII”) is also a
party to the investigation. The complaint and notice of investigation were served on HoverTech



and Spaceboard, and Leray has refused service of these documents. See Order No. 24 at 2-3.

These non-responding respondents failed to respond to the complaint and notice of investigation.

On October 11, 2016, complainants filed a motion, pursuant to 19 CFR 210.16, for the
following: (1) an order directing respondents HoverTech, Leray, and Spaceboard to show cause
why they should not be found in default for failure to respond to the complaint and notice of
investigation as required by 19 CFR 210.13; and (2) the issuance of an ID finding these three
respondents in default upon their failure to show cause. The non-responding respondents did not
respond to the motion and OUII supported the motion.

On October 27, 2016, the ALJ issued Order No. 24 which required the non-responding
respondents to show cause no later than November 18, 2016, as to why they should not be held in
default and have judgment rendered against them pursuant to 19 CFR part 210.16. No responses
were received from these respondents.

The ALJ issued the subject ID on November 21, 2016, finding the non-responding
respondents in default, pursuant to 19 CFR 210.16, because these three respondents did not
respond to the complaint and notice of investigation and Order No. 24. No party petitioned for
review.

The Commission has determined not to review the subject ID. Accordingly, HoverTech,
Leray, and Spaceboard have been found in default.

The authority for the Commission’s determination is contained in section 337 of the Tariff
Act 0f 1930, as amended, 19 U.S.C. 1337, and in Part 210 of the Commission’s Rules of Practice
and Procedure, 19 CFR part 210.

By order of the Commission.

CHaZ>

Lisa R. Barton .
Secretary to the Commission
Issued: December 13, 2016
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I, Lisa R. Barton, hereby certify that the attached NOTICE has been served by hand
upon the Commission Investigative Attorney, Paul A. Gennari, and the following parties as
indicated, on December 13, 2016.

TR e,
Lisa R. Barton, Secretary
U.S. International Trade Commission

500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainants Razor USA LLC, Investist, Inc., -

and Shane Chen:

Jonathan J. Engler, Esq

ADDUCI, MASTRIANI & SCHAUMBERG, L.L.P.
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Qingyu Yin, Esq.
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On Behalf of Respondents Swagway, LLC and Modell’s

Sporting Goods, Inc.:
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420 Ft. Duquesne Boulevard, Suite 1200 [ Other:

Pittsburgh, PA 15222 '

On Behalf of Respondents Alibaba Group Holding I.td. and

Alibaba.com Ltd.:

Michael R. Franzinger - [ ViaHand Delivery
SIDLEY AUSTIN LLP L] Via Express Delivery
1501 K Street, N.W. ' Via First Class Mail
Washington, D.C. 20005 O Other:

On Behalf of Respondents Jetson Electric Bikes LLC:

Ezra Sutton . [0 ViaHand Delivery
EZRA SUTTON, P.A. O Via Express Delivery
900 Route 9 North. Suite 201 Via First Class Mail
Woodbridge, NJ 07095 [J Other:

On Behalf of Respondents United Integral, Inc. dba Skque

Products:

Jason Chuan . [0 Via Hand Delivery
THE LAW OFFICE OF MARY SUN [ Via Express Delivery
317 E. Foothill Blvd.. Ste 203 Via First Class Mail

Arcadia, CA 91006 [ Other:




CERTAIN MOTORIZED SELF-BALANCING VEHICLES

Certificate of Service — Page 3
Respondents:

Genius Technologies a.k.a. Prime Capital
755 East 31% Street |
Hastings, MN 55033

HoverTech
- 1600 Worldwide Blvd.
Hebron, KY 41048

Leray Group

3/F., HiChina Mansion

No.27 Gulouwai Avenue, Dongcheng District
Beijing 100120 China

Spaceboard USA
604 Oakmont Lane
Norcross, GA 30093

Inv. No. 337-TA-1000

0] Via Hand Delivery
0 Via Express Delivery
& Via First Class Mail
L1 Other:

[ Via Hand Delivery
[] Via Express Delivery
Via First Class Mail
U Other:

(] Via Hand Delivery
[ Via Express Delivery
Via First Class Mail
[ Other:

(] Via Hand Delivery
[J Via Express Delivery
Via First Class Mail
[ Other:




UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
Investigation No. 337-TA-1000
CERTAIN MOTORIZED

SELF-BALANCING VEHICLES

NOTICE OF A COMMISSION DETERMINATION NOT TO REVIEW AN INITIAL
DETERMINATION FINDING FIVE RESPONDENTS IN DEFAULT

AGENCY: U.S. International Trade Commission.
ACTION: Notice,

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined not to review an initial determination (“ID”) (Order No. 18) of the presiding
administrative law judge (“ALJ”) finding respondents Joy Hoverboard a/k/a Huizhou Aoge
Enterprise Co. Ltd (“Joy Hoverboard”) of Huizhou, China; Shenzhen Chenduoxing Electronic
Technology Litd. (“Chenduoxing”), Shareconn International, Inc. (“Shareconn”), and Shenzhen
R.M.T. Technology Co., Ltd. (“RMT”); all of Guangdong, China; and Cyboard LLC a/k/a Shark
Empire Inc. (“Cyboard”) of Glendale, California in default.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street, S.W.,
Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at htips://www.usitc.gov. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at https.//edis.usitc.gov . Hearing-impaired persons are advised that information on this matter
can be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

_SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
26, 2016, based on a complaint filed on behalf of Razor USA LLC of Cerritos, California; and

~ Inventist, Inc. and Shane Chen, both of Camas, Washington. 81 Fed. Reg. 33548-49. The
complaint alleges violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. §
1337, by reason of infringement of certain claims of U.S. Patent No. 8,738,278. The complaint
further alleges violations of section 337 based upon false advertising, misrepresentation, and
unfair competition, the threat or effect of which is to destroy or substantially injure an industry in
the United States or to prevent the establishment of such an industry. The Commission’s notice
of investigation named several respondents including Joy Hoverboard, Chenduoxing, Shareconn,



RMT, and Cyboard (collectively, “the Non-Responding respondents”). The Office of Unfair
Import Investigations (“OUII”) is also a party to the investigation. The complaint and notice of
investigation were served on the Non-Responding respondents on May 20, 2016. See Order No.
15 at2. These Non-Responding respondents failed to respond to the complaint and notice of
investigation.

On July 29, 2016, complainants filed a motion, pursuant to 19 C.F.R. ' 210.16, for the
following: (1) an order directing respondents Joy Hoverboard, Chenduoxing, Shareconn, RMT,
and Cyboard to show cause why they should not be found in default for failure to respond to the
- complaint and notice of investigation as required by 19 C.F.R. ' 210.13; and (2) the issuance of an
ID finding these five respondents in default upon their failure to show cause. The
Non-Responding respondents did not respond to the motion and OUII supported the motion.

On August 11, 2016, the ALJ issued Order No. 15 which required the Non-Responding
respondents to show cause no later than September 6, 2016, as to why they should not be held in
default and have judgment rendered against them pursuant to 19 C.F.R. ' 210.16. No responses
were received from these respondents.

The ALJ issued the subject ID on September 8, 2016, finding the Non-Responding
respondents in default, pursuant to 19 C.F.R. ' 210.16, because these five respondents did not
respond to the complaint and notice of investigation and Order No, 15. No party petitioned for
review.

The Commission has determined not to review the subject ID. Accordingly, Joy
Hoverboard, Chenduoxing, Shareconn, RMT, and Cyboard have been found in default.

The authority for the Commission’s determination is contained in section 337 of the Tariff
Act 0f 1930, as amended, 19 U.S.C. § 1337, and in Part 210 of the Commission’s Rules of Practice
and Procedure, 19 C.F.R. Part 210. : '

By order of the Commission.

Lisa. R. Barton

Secretary to the Commission
Issued: October 11, 2016
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
Investigation No. 337-TA-1000

CERTAIN MOTORIZED -

SELF-BALANCING VEHICLES

'NOTICE OF A COMMISSION DETERMINATION NOT TO REVIEW AN INITIAL
' DETERMINATION FINDING EIGHT RESPONDENTS IN DEFAULT

AGENCY:_ U.S. International Trade Commissidn.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined not to review an initial determination (“ID”) (Order No. 14) of the presiding
administrative law judge (“ALJ”) finding respondents GyroGlyder.com (“GyroGlyder”) of
Stockton, California; Soibatian Corporation d.b.a. IO Hawk and d.b.a. Smart Wheels (“Soibatian”)
of Glendale, California; PhunkeeDuck, Inc. (“PhunkeeDuck”™) of Floral Park, New York;
Shenzhen Jomo Technology Co., Ltd: (“Jomo”) of Shenzhen City, China; Shenzhen Kebe
Technology Co., Ltd. (“Kebe”) and Shenzhen Supersun Technology Co. Ltd., a.k.a. Aottom
(“Supersun”), both of Shenzhen, China; Twizzle Hoverboard (“Twizzle”) of La Puente,
California; and Uwheels of Santa Ana, California in default.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq_., Office of the General -
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street, S W.,
Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at htip./www.usitc.goy. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at hitp.//edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can -
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

- SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on May
26, 2016, based on a complaint filed on behalf of Razor USA LLC of Cerritos, California; and
Inventist, Inc. and Shane Chen, both of Camas, Washington. 81 Fed. Reg. 33548-49. The
complaint alleges violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. §
1337, by reason of infringement of certain claims of U.S. Patent No. 8,738,278. The complaint
further alleges violations of section 337 based upon false advertising, misrepresentation, and
unfair competition, the threat or effect of which is to destroy or substantially injure an industry in



the United States or to prevent the establishment of such an industry. The Commission’s notice
of investigation named several respondents including GyroGlyder, Soibatian, PhunkeeDuck,
Jomo, Kebe, Supersun, Twizzle, and Uwheels (collectively, “the Non-Responding respondents”).
The Office of Unfair Import Investigations (“OUIL”) is also a party to the investigation. The
complaint and notice of investigation were served on the Non-Responding respondents on May 20,
2016. These Non-Responding respondents failed to respond to the complaint and notice of
investigation. '

On July 6, 2016, complainants filed a motion, pursuant to 19 C.F.R. § 210.16, for the
following: (1) an order directing several respondents including GyroGlyder, Soibatian,
PhunkeeDuck, Jomo, Kebe, Supersun, Twizzle, and Uwheels to show cause why they should not
be found in default for failure to respond to the complaint and notice of investigation as required
by 19 C.F.R. § 210.13; and (2) the issuance of an ID finding these respondents in default upon their
failure to show cause. The Non-Responding respondents did not respond to the motion and OUII
supported the motion as to these respondents. :

On July 19, 2016, the ALJ issued Order No. 12 which required the Non-Responding
responidents to show cause no later than August 5, 2016, as to why they should not be held in
default and have judgment rendered against them pursuant to 19 C.F.R. § 210.16. No responses
were received from these respondents. '

The ALJ issued the subject ID on August 9, 2016, finding the Non—Resﬁonding
respondents in default, pursuant to 19 C.F.R. § 210.16, because these respondents did not respond
to the complaint and notice of investigation and Order No. 12. No party petitioned for review.

The Commission has determinied not to review the subject ID..  Accordingly, GyroGlyder,
Soibatian, PhunkeeDuck, Jomo, Kebe, Supersun, Twizzle, and Uwheels have been found in
default. :

The authority for the Commission’s determination is contained in section 337 of the Tariff
Act of 1930, as amended, 19 U.S.C. § 1337, and in Part 210 of the Commission’s Rules of Practice
and Procedure, 19 C.F.R. Part 210. :

By order of the Commission.
Lisa R. Barton

Secretary to the Commission
Issued: September 7,2016 .
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