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UNITED STATES INTERNATIONAL TRADE COMMISSION
o Washington, D.C.

In the Matter of Investigation No. 337-TA-883

CERTAIN OPAQUE POLYMERS |

NOTICE OF COMMISSION DECISION AFFIRMING GRANT OF DEFAULT
AND SANCTIONS; FINDING A VIOLATION OF SECTION 337;
ISSUANCE OF A LIMITED EXCLUSION ORDER AND
CEASE AND DESIST ORDER; TERMINATION
OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission affirmed, with
modification, an initial determination (“ID”) (Order No. 27) by the presiding Administrative Law
Judge (“ALJ”) granting a motion for default and sanctions. The Commission has found a

- violation of section 337 in this investigation and has issued a limited exclusion order prohibiting
importation of certain opaque polymers manufactured using the Complainants’ misappropriated
trade secrets. The Commission has also issued a cease and desist order directed to one
respondent. The Commission has affirmed the assessment and calculation of sanctions including
joint and several liability as to U.S. counsel, but has reversed the ID to the extent that it imposed
joint and several liability on Turkish counsel. The Commission has thereby terminated the
investigation with a finding of violation of section 337.

FOR FURTHER INFORMATION CONTACT: Sidney A. Rosenzweig, Office of the
General Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C.
20436, telephone (202) 708-2532. Copies of non-confidential documents filed in connection
with this investigation are or will be available for inspection during official business hours (8:45
a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E
Street, S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information
concerning the Commission may also be obtained by accessing its Internet server at
http://www.usitc.gov. The public record for this investigation may be viewed on the
Commission's electronic docket (EDIS) at http.//edis.usitc.gov. Hearing-impaired persons are
advised that information on this matter can be obtained by contacting the Commission TDD
terminal on (202) 205-1810. :
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SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on June -
21, 2013, based on a complaint filed by the Dow Chemical Company of Midland, Michigan, and
by Rohm and Haas Company and Rohm and Haas Chemicals LLC, both of Philadelphia,
Pennsylvania (collectively, “Dow”). 78 Fed. Reg. 37571 (June 21, 2013). The complaint

- alleged violations of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), by
reason of the importation into the United States, the salé for importation, and the sale within the
United States after importation of certain opaque polymers that infringe certain claims of four
United States patents. The notice of investigation named five respondents, three of whom remain
in this investigation: Organik Kimya San. ve Tic. A.S of Istanbul, Turkey; Organik Kimya
Netherlands B.V. of Rotterdam-Botlek, Netherlands; and Organik Kimya US, Inc., of Burlington,
Massachusetts (collectively, “Organik Kimya™”). 78 Fed. Reg. at 37571; Notice (Dec. 1, 2014)
(termination as to two of the five originally-named respondents). The complaint and notice of
investigation were amended to add allegations of misappropriation of trade secrets. 78 Fed. Reg.
71643 (Nov. 29, 2013).  The allegations of patent infringement have been withdrawn from the
investigation. See Notice (Dec. 13, 2013) (withdrawal of two asserted patents); Notice (Dec. 1,
2014) (withdrawal of the remaining two asserted patents). The only remaining issues are Dow’s
claims based on trade secret misappropriation and sanctions for discovery abuse.

On May 19, 2014, Dow filed a motion for default and other sanctions against Organik

Kimya for discovery abuse. On May 21, 2014, Organik Kimya filed a motion to terminate based
upon a consent order stipulation. On July 8-9, 2014, the ALJ conducted a hearing on the pending
motions. On October 20, 2014, the ALJ issued an ID (Order No. 27) (“the sanctions ID”) finding
Organik Kimya in default, under Commission Rule 210.42(c), and ordering monetary sanctions
jointly and severally against Organik Kimya and its counsel. Organik Kimya is represented by
Finnegan, Henderson, Farabow, Garrett & Dunner, LLP (“Finnegan”), a law firm in Washington,
D.C., and by Omiir Yarsuvat, an attorney in Istanbul, Turkey. The ALJ denied Organik Kimya’s
motion to terminate the investigation based upon a consent order stipulation.

On October 28, 2014, Organik Kimya filed a petition for review of the sanctions ID. The
same day, Finnegan and Yarsuvat filed separate motions before the Commission to intervene in the

investigation for the purpose of contesting joint liability for the monetary sanction. Finneganand

Yarsuvat also filed provisional petitions for review of the sanctions ID. On November 10, 2014,
Finnegan filed a motion for leave to file a reply in support of its motion to intervene, which Dow
opposed. 3

On December 16, 2014, the Commission granted the motions to intervene and determined
to review the sanctions ID. The Commission notice granting review solicited further briefing on
two questions concerning sanctions and on remedy, the public interest, and bonding.

On December 30, 2014, the parties—Dow, Organik Kimya, Finnegan, and
Yarsuvat—filed opening briefs in response to the Commission notice. (Organik Kimya filed two
briefs.) On January 7, 2015, the parties filed replies. (Dow filed two replies.)



Having examined the record of this investigation, including the ALJ’s sanctions ID, as well -
as the petitions to the Commission and their replies, and the briefs to the Commission and their
replies, the Commission has determined to affirm the ID’s finding of Organik Kimya in default.
See 19 U.S.C. § 1337(h); 19 C.F.R. §§210.16-.17,210.33. The Commission has determined that
the appropriate remedy is the issuance of a limited exclusion order prohibiting, for twenty-five
years, the entry of opaque polymers manufactured using any of the misappropriated trade secrets
identified in Dow’s Disclosure of Misappropriated Trade Secrets (Jan. 29, 2014) (listing trade -
secrets A-ZZ). ‘The Commission has also determined to issue a cease and desist order prohibiting
Organik Kimya U.S., Inc. from, inter alia, importing or selling opaque polymers manufactured
using any of the aforementioned misappropriated trade secrets. ‘The Commission has also
determined that the public interest factors enumerated in section 337(d) and (f), 19 U.S.C. §
1337(d) & (f), do not preclude the issuance of the limited exclusion order or the cease and desist
order. The Commission has determined that no bonding is required during the period of
Presidential review, 19 U.S.C. § 1337()).

The Commission has further determined to affirm the ALJ’s assessment and calculation of
attorneys’ fees and costs against Organik Kimya. The Commission has determined to affirm,
with modification, the ALJ’s determination that Finnegan be held jointly and severally liable with
Organik Kimya for those sanctions. The Commission has determined to reverse the sanctions ID
to the extent that it imposed joint and several liability on Mr. Yarsuvat. The Commission’s
reasoning in support of these determinations is provided in an accompanying Commission
opinion. The investigation is terminated.

Commissioner Schmidtlein dissents, for the reasons to be set forth in her separate opinion,
as to the Commission’s determination on sanctions for Organik Kimya’s counsel. She otherwise
joins the Commission’s determination as to Organik Kimya’s default, the Commission remedial
orders to be issued, and the liability of Organik Kimya for fees and costs.

The Commission’s limited exclusion order and opinion were delivered to the President and
the United States Trade Representative on the day of their issuance.

The authority for the Commission’s determination is contained in section 337 of the Tariff
Act 0f 1930, as amended (19 U.S.C. § 1337), and in Part 210 of the Commission’s Rules of
Practice and Procedure (19 C.F.R. Part 210).

By order of the Commission.

Lisa.R. Barton

Secretary to the Commission

Issued: April 17,2015
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UNITED STATES INTERNATIONAL TRADE COMMISSION
~ Washington, D.C.

In the Matter of | Investigation No. 337-TA-883
CERTAIN OPAQUE POLYMERS

LIMITED EXCLUSION ORDER

The Commissién has found Respondents Organik Kimya San. ve Tic. A.S of Istanbul,
Turkey; Organik Kimya Netherlands B.V. of Rotterdam-Botlek, Netherlands; and Organik Kimya
US, Inc., of Burlington, Massachusetts (collectively, “Resbondents”) in default as a sanction for
discovery abuSe pursuant to section 337(h) of the Tariff Act of 1930, as amended (19 U.S.’C. §
1337(h)) and Commission rules 210.16 and 210.33 (19 C.F.R. §§ 210.16 & 210.33). The
Commission has thereby determined that there is a violation of section 337 in the unlawful
importation, sale for importation and sale after importation by Respondents of opaque polymers
manufactured by or for Respondents using any of the 52 misappropriated trade secrets listed in
Dow’s Disclosure of Misappropriated Trade Secrets (Jan, 29, 2014) (listing trade secrets A-ZZ)
(the “Dow Trade Secrets™).

The Commissién has determined that the apprbpriate form of relief includes a limited
exclusion order prohibiting the unlicensed entry of opaque polymers manufactured using any of
the Dow Trade Secrets by or on behalf o.f Respondents, or their afﬁli_ated companies, parents,
subsidiaries, licensees, contractors or other related business entitie;, or their successors or assigns.

The Commission has determined that the public interest factors enumerated in 19 U.S.C.

§ 1337(d) do not preclude issuance of the limited exclusion order. Finally, the Commission has



determined that the bond during the period of Presidential review shall be zero.

Accordingly, the Commission hereby ORDERS that:

1 Opaque polymers manufactured using any of the Dow Trade Secrets by or on
behalf of, or imported by or on behalf of, Respondents, or their afﬁ.liaf[ed companies, parents,
subsidiaries, licensees, contractors or other related business entities, or their successors or assigns,
are excluded from entry for consumption into the United States, entry for consumption from a
foreign-trade zone, of withdrawal from a warehouse for consumption, for a period of twenty-five
(25) years from the effective date of this order, except under license of the owner of the Dow Trade
Secrets, or as provided by law. |

2. In accordance with 19 U.S.C. § 1337(1), the provisions of this Order shall not apply
to opaque polymers that are imported by and for the use of the United States, or imported for, and
to be used for, the United Sfates with authorization or consent of the Government.

3. Prior to the importation of organic polymers that may be subject to this Order, any
of the persons listed in paragraph 1 of this Order must seek a ruling from the Commission to
determine whether the opaque polymers sought to be imported are covered by this Order.

4; After a Commission determination of admissibility under paragraph 3 of this
Order, persons seeking to import opaque polymers may certify to U.S. Customs and Border
Protection (“CBP”) that they are familiar with the terms of this Order, that they have made

appropriate inquiry, and thereupon state that, to the best of their knowledge and belief, the
| products being imported are not subject to this Order based on that Commission determination.
CBP may require persons who have provided the certification described in this paragraph to
provide such information necessary to substantiate that claim.

5. The Commission may modify this Order in accordance with the procedures
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descr1bed in Rule 210 76 of the Commrss1on S Rules of Pract1ce and Procedure (19 C FR..

‘g§21076)

6.  The Secretéry shall serve ‘copies of this Order upon each 'pérty of record in,this

1nvest1gatron and upon U. S Customs and Border Protectron

7. Notrce of th1s Order shall be pubhshed in the Federal Regzster

"fo_:('.)rder of _the Commissioh-. .

e

LrsaR Barton
. , o Secretary to the Comm1ss1on
Issued: - April 17,2015



CERTAIN OPAQUE POLYMERS

CERTIFICATE OF SERVICE

Inv. No. 337-TA-883

I, Lisa R. Barton, hereby certify that the attached COMMISSION ORDER has been
served upon the following parties as indicated, on April 17, 2015.

Lisa R. Barton, Secretary
U.S. International Trade Commission

500 E Street, SW

Washington, DC 20436

On Behalf of Complainants Rohm and Haas Co., Rohm
and Haas Chemicals LL.C, and The Dow Chemical

Company:

Paul F. Brinkman, Esq.

QUINN EMANUEL URQUHART & SULLIVAN LLP
777 6" Street, NW, 11™ Floor

Washington, DC 20001

On Behalf of Respondents Organik Kimya San. ve Tic.
A.S, Organik Kimva Netherlands B.V., Organik Kimya
US, Inc., Turk International LL.C, and Aalborz
Chemical LLC d/b/a All Chem:

Eric J. Fues, Esq.

FINNEGAN, HENDERSON, FARABOW, GARRETT
& DUNNER LLP

901 New York Avenue, NW

Washington, DC 20001

On Behalf of Respondents Intervenor Finnegan,
Henderson, Farabow, Garrett & Dunner, LLP:

Smith R. Brittingham IV, Esq.

FINNEGAN, HENDERSON, FARABOW GARRETT
& DUNNER LLP

901 New York Avenue, NW

Washington, DC 20001

[ Via Hand Delivery
Via Express Delivery
U] Via First Class Mail
U] Other:

UJ Via Hand Delivery
Via Express Delivery
U] Via First Class Mail
UJ Other:

[J Via Hand Delivery
Via Express Delivery
[J Via First Class Mail
I Other:




CERTAIN OPAQUE POLYMERS Inv. No. 337-TA-883

On Behalf of Respondents Intervenor Omar Yarsuvat:

James B. Altman, Esq. U] Via Hand Delivery
FOSTER, MURPHY, ALTMAN & NICKEL, P.C. X Via Express Delivery
1899 L Street, NW, Suite 1150 ] Via First Class Mail

Washington, DC 20036 ] Other:




UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

~

In the Matter of Investigation No. 337-TA-883

CERTAIN OPAQUE POLYMERS

ORDER TO CEASE AND DESIST
IT IS HEREBY‘ORDERED THAT Organik Kimya US, Inc., of 200 Wheeler Road, 2nd
Floor, Burlington, Massachusetts 01803, cease and desist from conducting any of the following
activities in the United States: importing, selling, marketing, advertising, distributing, offering
for sale, transferring (except for exportation), soliciting United States agents or distributors, or
aiding and abetting other entities in the importation, sale for importation, sale after importaﬁon,
transfér (except for exportation), or distribution of covered products in violation of section 337 of

the Tariff Act of 1930, as amended, 19 U.S.C. § 1337.

L
"Definitions
As used in this Order:
(A)  “Commission” shall mean the United States International Trade Commission.

(B) . “Complainants” shall collectively refer to Rohm énd Haas Company of 100
Independence Mall West, Philadelphia, Pennsylvania 19106;.Rohm and Haas Chemicals LL.C of
100 Independence Mall West, Philadelphia, Pennsylvania 19106; and The Dow Chemical
Company of 2030 Dow Center, Midland, Michigan 48674.

(C) “Respondent” shall mean Organik Kimya US, Inc., of 200 Wheeler Road, 2nd Floor,

Burlington, Massachusetts 01803.



(D) “Person” shall mean an individual, or any non-governmental partnership, firm,
association, corporation, or other legal or business entity or its majority owned or controlled
subsidiaries, or their successors or assigns. |

(E) “United States” shall mean the fifty States, the District of Columbia, and Puerto
Rico.

(F) The terms “import” and “importation” refer to importation for entry for
consumption under the Customs laws of the United States.

(G) The term “covered products” shall mean opaque polymers manufactured by or for
Respondent using any of the 52 misappropriated trade secrets listed in Dow’s Disclosure of
Misappropriated Trade Secrets (Jan, 29, 2014) (listing trade secrets A-ZZ) (the “Dow Trade
Secrets”). | IL.

| Applicability

The provisions of this Cease and Desist .Order shall apply to the Respondent and
to any of its principals, stockholders, officers, directors, employees, agents, licensees,
distributors, controlled (whether by stock ownership or otherwise) and majority owned
business entities, successors, and assigns, and to each of them, insofar as they are
engaging in conduct prohibited by Sectioﬂ 111, infra, for, with, or otherwise on behalf of,
Respondent. IIL |

Conduct Prohibited

The following conduct of Resbondent in the United States is prohibited by the Order.
For a period of twenty-five (25) years from the date of issuance of this Order, Respondent shall
not:

(A) import or sell for importation into the United States any of the covered products;
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(B) market, distribute, offer fof sale, or otherwise transfer (except for exportation), in
the United States imported covered products;
- (C) advertise imported covgred products;
(D) solicit U.S. agents or distributors for imported covered products; or
(E) aid or abet other entities in the importation, sale for importation, sale after
importation, transfer, or distribution of covered products.
IV.
Conduct Permitted

Notwithstanding any other provision of this Order, spéciﬁc conduct otherwise prohibited
by the terms of this Order shall be permitted if, in a written instrument, the owner of the Dow
Trade Secrets licenses or authorizes such specific conduct, or such specific ‘conduct is related to
the importation br sale of covéred products by or for the United States.

V.
Reporting

For purposes of this reporting requirement, the reporting periods ‘shall commence on July
1 of each year and shall end on the subsequent June 30. However, the first report required under
this section shall cover the period from the date of issuance of this Order through June 30, 2015.
This reporting requirement shall continue in force until such time as Respondent will have
truthfully reported, in two consecutive timely filed reports, that it has no inventory of covered
products in the United States.

Within thirty (30) days of the last day of the reporting périod, Respondent shall report to
the Commission: (a) the quantity in units and the value in dollars of covered products that
Respondent has (i) imported and/or (ii) sold in the United Stateé after importation during the

3



reporting ﬁériod? énd (b) thé qﬁantity in ﬁnits aﬁd leue in dollars of reported covered products that
remain in inveritory in the United States at the end of the reporting period. A Respondent filing
written submissions vmust file the oﬁginal document electronically on or before the deadlines
 stated above and submit 8 true paper copies to the Office of the Secretary by noon the next day
pursuaﬁt to Commission rule 210.4(f), 19 C.F.R. § 210.4(f). Submissions should refer to the
investigation number (“Inv. No. 337-TA-883”) in a prominent place on the cover page and/or the
first page. (See Handbook for Electronic Filing Procedures,

http.//www.usitc. gov/secretarv/fed_re,q_notices/rules/handbook_on_électronz'c filing. pdf).

Persons with questions regarding filing should contact the Secretary (202-205-2000). A
Respondent desiring to submit a document to the Commission in:conﬁdence must file the‘original
and a public version of the original with the Office of the Seéretary ahd sefve a copy of the
confidential version on Complainant’s counsel.’

Any failure to make the required report or the ﬁling of any false or inaccurate report shall
constitute a violation of this Order, and the submission of a false or inaccurate report may be
referred to the U.S. Department of Justice as a possible criminal Violatién of 18 U.S.C. §1001.

VI.
Record Keeping and Inspection

(A) For purposes of securing compliance with this Order, Respondent
shall retain any and all records relating to the sale, offer for sale, marketing, or
distribution ‘in the United States of covered products, made and received in the usual and

ordinary course of business, whether in detail or in summary form, for a period of three

! Complainant must file a letter with the Secretary identifying the attorney to receive the
reports or bond information. The designated attorney must be on the protective order entered in
the investigation. '



(3) years from the close of the fiscal year to whicfl they pértain.

(B) For purposes of deteﬁnining or securing compliance with this Order
and for no other purpose, and subject to any privilege recognized by the federal courts of
thé United States, duly authorized rgpresentatives.of the Commission, upon reasonable
written notice by the Commission or its staff, shalj be bermjtted access and the right to
inspect and copy in Respondent’s pfincipal office during office hours, and in the presence
of counsel, or other representatives if Respondent so chooses, all books, ledgers,
accounts, correspondence, memoranda, and other records and documents, both in detail
and in summary form as are required to be retainéd by subparagraph VI(A) of this Order.

VIL | |
‘Service of Cease and Desis‘t Order

Respondent is ordered and directed to:

(A) Serve, within ﬁﬁéen (15) days after the effective date of this Order, a copy of this
Order upon each of its respective officers, directors, managing agents, agents, and employees who
have any responsibility for the impdrtation, marketing, distribution, or sale of impdrted covered
products iﬁ the United States;

(B) Serve, within fifteen (15) days after the succession of any persons refefred to in the
proceeding paragraph, a copy of this Order upon each éuccessorg and

© Maintai_ﬁ such re.ccb)rds- as will show the name, title, and address of each person upon
whom the Order has been served, as described in subparagraphs VII(A) and VII(B) of this Order,
together with the date on which seryice was made.

The bbligations set forth in subparagraphs VII(B) and (C) ;Q,hall remain in effect for
twenty-five (25) years from the date of issuance of this Order.
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VIIL
Confidentiality
Any request for confidential treatment of infqrmation obtained by the Commission
- pursuant to Sections V and VI of this Order should be in'acéordance with Commission Rule 201.6,
19 C.F.R. §201.6. For all reports for which conﬁdeﬁ;ial treatment is sought, Respondent must
provide a public version of such report with co.nﬁdentia'l information redacted.
IX
Enforcement

Violation of this Order may result in any of the actions specified in section 210.75 of the
Commission Rules of Practice ahd i’rocedure (19 C.F.R. §210.75), including an action for civil
penalties in accordance with section:337(_f) of the Tariff Act of 1930, as amended (19 U.S.C. |
§ 1337(f)), and any other action as the Commission may deem appropriate. In determining
whether a Respondent is ih violation of this Order, the Commission may infer facts adverse to a
Respondent if Respondent fails to prOvide adequate or timely information.

: X.
Modification

The Commission may amend_this Order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission’s Rules of Practice and Procedure (19
C.F.R. § 210.76).

By Order of the Com_rﬁission.

Ohaz>

Lisa R. Barton
Secretary to the Commission
Issued: April 17,2015
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PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of Investigation No. 337-TA-883

CERTAIN OPAQUE POLYMERS

COMMISSION OPINION

In this investigation, complainants Dow Chemical Company, Rohm and Haas Company,
and Rohm aﬁd Haas Chemicals LLC (collectively, “Dow”) accused respondents Organik Kimya
San. ve Tic. A.S; Organik Kimya Netherlands B.V.; and Organik Kimya US, Inc. (collectively,
“Organik Kimya™), of violating section 337 of the Tariff Act of 1930 by, infer alia, selling and
importing into the United States certain opaque polymers, which are paint additives, that were
produced using trade secrets misappropriated from Dow. See 78 Fed. Reg. 71643 (Nov. 29,
2013). All other respondents and claims have been terminated from the investigation, and the
initial determination at issue here (Order No. 27) (“the ID” or “the sanctions ID”) is the ALJ’s
final initial determination on violation. The sanctions ID found Organik Kimya in default as a
result of its spoliation of evidence, and ordered Organik Kimya, jointly and severally with its
counsel, to pay certain of Dow’s fees and costs incurred as a result of the spoliation. On review,
the Commission has determined to uphold the ID’s finding that Organik Kimya is in default, and
has issued a limited exclusion order and a cease and desist order. The Commission has

determined to affirm the ID’s assessment of certain fees and costs against Organik Kimya and



PUBLIC VERSION

has determined to affirm, in part, the ID’s determination that certain Organik Kimya counsel are
jointly and severally liable with Organik Kimya for those fees and costs.!
L | BACKGROUND

On May 19, 2014, Dow filed a motion for default and other sanctions against Organik
Kimya for discovery abuse. On May 21, 2014, Organik Kimya filed a motion to terminate based
upon a consent order. On July 8-9, 2014, the presiding administrative law judge (“ALJ”)
conducted a hearing on the pending motions. On October 20, 2014, the ALJ issued an initial
determination (“ID”) finding Organik Kimya in default under Commission Rule 210.42(c), and
ordering monetary sanctions jointly and severally against Organik Kimya and its counsel.
Organik Kimya’s counsel are the law firm Finnegan, Henderson, Farabow, Garrett & Dunner,
LLP; of Washington, DC (“Finnegan”), and Omiir Yarsuvat (“Yarsuvat™), an attorney in
Istanbul, Turkey.” The ALJ denied Organik Kimya’s motion to teminate based upon a consent

order.

! Commissioner Schmidtlein joins the Commission opinion as to Organik Kimya’s
default, the Commission remedial orders to be issued, and the liability of Organik Kimya for
certain fees and costs. She dissents, for the reasons set forth in her separate opinion, as to the
joint and several liability of Organik Kimya counsel for those fees and costs.

2 Commission Rule 210.33(c)(1) permits the award of reasonable expenses against a
“party” or “the attorney advising that party or both.” 19 C.F.R. § 210.33. It is undisputed that
the Commission rule, as well as Federal Rule of Civil Procedure 37(b)(2)(C), upon which the
Commission rule is patterned, see 19 U.S.C. § 1337(h), permits sanctions against firms or
individual attorneys. See, e.g., Thomas Y. Allman, Achieving an Appropriate Balance: The Use
of Counsel Sanctions in Connection with the Resolution of E-Discovery Misconduct, 15 Rich.
J.L. & Tech. 1, 37 (2009) (“Similarly, Rule 37 permits sanctions against law firms, not just
individual lawyers, as authorized under Rule 26(g).” (footnote omitted)); Hyde & Drath v.
Baker, 24 F.3d 1162, 1171 (9th Cir. 1994) (sanctioning a law firm); Certain Hardware Logic
Emulation Sys. & Components Thereof, Inv. No. 337-TA-383, Order No. 96, 1997 WL 665012,
* 33 n.47 (July 31, 1997), adopted by the Commission in relevant part at 1998 WL 105158, *1
(March 6, 1998); Hardware Logic, Comm’n Op. 29-35 (Mar. 16, 1998) (sanctioning a
California-based law firm). The ID refers to the client’s “counsel” but does not name any
particular lawyers at the Finnegan law firm or otherwise distinguish among those lawyers or
between those lawyers and the law firm. Nor have the parties briefed any potential allocation of

[Footnote continued on next page|
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On October 28, 2014, Organik Kimya filed a petition with the Commission for review of
the sanctions ID.> The same day, Finnegan and Yarsuvat filed separate motions before the
Commission to intervene in the investigation for the purpose of disputing joint liability for the
monetary sanction. Finnegan and Yarsuvat also filed provisional petitions for review of the ID,
appended to their motions to intervene. On November 4, 2014, Dow filed a response to Organik
Kimya’s petition, as well as responses to Finnegan’s and Yarsuvat’s motions.” On November
10, 2014, Finnegan filed a motion for leave to file a reply in support of its motion to intervene.®
Dow opposed that motion on November 13, 2014

On December 16, 2014, the Commission determined to review the ID, and granted

counsels’ motions to intervene concerning discovery abuse and sanctions, and Finnegan’s motion

[Footnote continued from previous page]

responsibility between or among such individual lawyers and the law firm. As a result, the
Commission has not made any determination on those questions.

3 Resp’ts’ Pet. for Comm’n Review of the ALJ’s Initial Determination Finding Spoliation
of Evidence, Granting Default Judgment Against Resp’ts, and Requiring Resp’ts to Pay Certain
of Comg)l’ts’ Att’ys Fees and Costs (Oct. 28, 2014) (“Organik Kimya Pet.”).

Finnegan, Henderson, Farabow, Garrett & Dunner, LLP’s Mot. to Intervene for the
Limited Purpose of Defending Its Interests in Light of the Initial Determination Holding Resp’ts
and Their Counsel Jointly and Severally Liable for Certain of Comp’ts’ Att’ys” Fees and Costs
(Oct. 28, 2014) (“Finnegan Pet.”); Motion of Mr. Omiir Yarsuvat to Intervene for the Limited
Purpose of Defending His Interests in Light of the Initial Determination Holding Resp’ts and
Their Counsel Jointly and Severally Liable for Certain of Compl’ts’ Att’ys’ Fees and Costs (Oct.
28, 2014) (“Yarsuvat Pet.”).

> Dow’s Resp. to Organik Kimya’s Pet. for Comm’n Review of the ALJ’s Initial
Determination (Nov. 4, 2014) (“Dow Pet. Reply”); Dow’s Opp’n to Finnegan, Henderson,
Farabow, Garrett & Dunner LLP’s Mot. to Intervene for the Limited Purpose of Defending Its
Interests in Light of the Initial Determination Holding Resp’ts and Their Counsel Jointly and
Severally Liable for Certain of Compl’ts’ Att’ys’ Fees and Costs (Nov. 4, 2014); Dow’s Opp’n
to Mr. Omiir Yarsuvat’s Mot. to Intervene for the Limited Purpose of Defending His Interests in
Light of the Initial Determination Holding Resp’ts and Their Counsel Jointly and Severally
Liable for Certain of Compl’ts’ Att’ys’ Fees and Costs (Nov. 4, 2014)

® Finnegan, Henderson, Farabow, Garrett & Dunner, LLP’s Mot. for Leave to File Reply
Br. in Supp. of Its Mot. to Intervene (Nov. 10, 2014)..

"Dow’s Resp. to Finnegan, Henerson, Farabow, Garrett & Dunner, LLP’s Mot. for Leave
to File Reply Br. in Support of Its Mot. to Intervene (Nov. 13, 2014).
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for leave to file a reply.® The Commission notice of review sought further briefing on the
following two questions:

1. Please brief the law governing what types of notice and opportunity to
present evidence and argument must be provided to counsel before imposing
sanctions on the counsel based on the types of conduct cited on page 112 of the
ID. Please also brief how that governing law applies to Organik Kimya’s counsel
in this investigation, based on the existing record in this investigation. In
answering this question, please specifically address whether and when Organik
Kimya’s counsel was or should have been on notice that counsel might be subject
to sanctions and whether they were given adequate opportunity to present
evidence and argument on any issue of which they had notice.

2. Please discuss duties that counsel may have under ITC rules, ethics rules,
case law, and any other relevant sources with respect to the conduct cited on page
112 of the ID, including duties relating to the implementation of a litigation hold,
a duty to investigate before making a representation to the tribunal, a duty to
avoid willful blindness, or a duty to preserve or take possession of evidence. In
answering this question, please also address any duties that may arise when
counsel has received notice of allegations that the counsel’s client has
intentionally spoliated evidence. Please also explain with citation to the existing
record whether Organik Kimya’s counsel satisfied any such duties in this
investigation.

Notice at 3. The Commission explained that other “issues on review are adequately presented in
the parties’ existing filings,” that the “parties are not to brief the sanction finding Organik
Kimya in default nor Organik Kimya’s liability for monetary sanctions,” and that the briefing

was to be based “upon the existing evidentiary record” and not “new evidence.” Id. at 3-4. The

% In considering whether to grant a motion for intervention, the Commission often looks
to Federal Rule of Civil Procedure 24 for guidance. See, e.g., Certain Electronic Devices With
Imaging Processing Systems, Components Thereof, and Associated Software, Inv. No.
337-TA-724, Comm’n Op. at 57 (Dec. 1, 2011). Based on the factors set forth in the Federal
Rule, see id. (citing Fed. R. Civ. P. 24 and Certain Baseband Processor Chips and Chipsets, Inv.
No. 337-TA-543, Order No. 27 (Feb. 15, 2006)), the Commission determined that the motions to
intervene were timely, that there was a risk that Organik Kimya would not adequately represent

"its counsels’ interest in view of their shared liability, and that granting intervention would not
cause undue delay or prejudice. We note that the ALJ conducted a thorough proceeding,
including multiple teleconferences, submissions, and a hearing on the matters raised in the
counsels’ petitions. However, out of an abundance of caution, counsels’ provisional petitions
and Finnegan’s reply have been deemed of record and have been considered by the Commission,
affording Organik Kimya’s counsel additional opportunities to be heard.
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Commission’s notice also sought submissions from the parties and the public regarding remedy,
the public interest, and bonding. Id. at 4.

On December 30, 2014, in response to the notice of review, the Commission received one
submission each from Dow, Finnegan, and Yarsuvat.” The Commission also recéived on that
same day two submissions from Organik Kimya: one on the sanctions issues under review; and
another on remedy, bond, and the public interest.'® On January 7, 2015, Finnegan and Yarsuvat
filed replies to Dow’s opening brief.!! On that same day, Organik Kimya filed a reply on
remedy,'? and Dow replied to both of Organik Kimya’s opening submissions.”> The
Commission did not receive any submissions from the public.

The issues under review fall into the following four categories: (1) Organik Kimya’s
default; (2) the remedial orders to issue from Organik Kimya’s default; (3) Organik Kimya’s
liability for Dow’s fees and costs; and (4) the joint and several liability of Organik Kimya’s

counsel for those fees and costs.

® Dow’s Written Submission on Certain Issues Under Review and Remedy, Public
Interest and Bonding (Dec. 30, 2014) (“Dow Br.”); Resp. of Finnegan, Henderson, Farabow,
Garrett and Dunner, LLP to Req. for Written Submissions on Issues Under Review (Dec. 30,
2014) (“Finnegan Br.”); Intervenor Omiir Yarsuvat’s Written Submission in Resp. to the
Comm’n’s Determination to Review an Initial Determination Granting Default and Sanctions
(Dec. 30, 2014) (“’Yarsuvat Br.”).

10 Resp’ts Organik Kimya San Ve Tic., A.s, Organik Kimya Netherlands B.V., and
Organik Kimya US, Inc’s Resp. to the Comm’n’s Req. for Written Submissions on Issues Under
Review (Dec. 30, 2014) (“Organik Kimya Sanctions Br.”); Organik Kimya’s Br. on Remedy,
Bond, and the Public Interest (Dec. 30, 2014) (“Organik Kimya Remedy Br.”).

n Rep. of Finnegan, Henderson, Farabow, Garrett & Dunner, LLP Regarding Issues
Under Review (Jan. 7, 2015) (“Finnegan Reply Br.”); Intervenor Omiir Yarsuvat’s Rep. to
Dow’s Written Submission in Resp. to the Commission’s Determination to Rev. an Initial
Determination Granting Default and Sanctions (Jan. 7, 2015) (“Yarsuvat Reply Br.”).

12 Organik Kimya’s Rep. to Dow’s Written Submission on Remedy, Public Interest and
Bonding (Jan. 7, 2015) (“Organik Kimya Remedy Reply Br.”).

B Dow’s Resp. to the Written Submissions of Finnegan, Henderson, Farabow, Garrett &
Dunner, LLP, Omur Yarsuvat and Organik Kimya (Jan 7, 2015) (“Dow Sanctions Reply Br.”);
Dow’s Reponse to Organik Kimya’s Br. on Remedy, Bond, and the Public Interest (Jan. 7, 2015)
(“Dow Remedy Reply Br.”).
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II. THE DEFAULT SANCTION

The ID recites in detail the discovery-related misconduct in this investigation, ID at 20-
99, and we affirm and adopt all of the ID’s factual findings. We also affirm and adopt the AL)’s
determination of default, ID at 99-101. The ID presents a detailed statement of the fécts
concerning spoliation of evidence carried out by Organik Kimya, as confirmed by forensic
examination, in violation of orders compelling discovery and mandating preservation of
evidence, as well as false representations made by Organik Kimya’s counsel concerning the
destruction of relevant evidence.

A. ThelID’s Findings

To briefly summarize, Dow sought a finding of default based on Organik Kimya’s pattern
of destroying documents and obstructing discovery. Organik Kimya denied the existence of a
relationship with former Dow employee Dr. Dilip Nene, see Hr’g Tr. 153-155, 162-163 (July 8,
2014), and Organik Kimya ordered the destruction of certain documents reflecting its
communications with Dr. Nene. See Order No. 16 at 8. Dr. Nene was deceptive in his
deposition testimony about his relationship with Organik Kimya, and destroyed his own
documents. See ID at 32-43; Order No. 15 at 5-7 (Feb. 4, 2014). Organik Kimya insisted—
improbably—that documents concerning its relationship with Nene were actually about its
relationship with Organik Kimya’s Polymer R&D Manager, Guillermo Perez, who also used to
work for Dow. Indeed, Organik Kimya went so far as to argue that internal emails referring to
“Dr. X from R&H” (i.e., Rohm & Haas) actually referred to Dr. Perez, even though Dr. Perez
was copied on those emails. Order No. 16 at 8-9. The ID found Organik Kimya’s misdirection
concerning Dr. X to be “implausible.” Id. at 9. Dow then sought discovery from Dr. Perez and
his evidence was destroyed. ID at 20-25, 43-53; see Order No. 16 at 5 (ordering the inspection

of Dr. Perez’s computer hard drives). Dow also sought discovery from Leonardo Strozzi,

6
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another Organik Kimya employee who used to work for Dow. More evidence was destroyed
despite orders to preserve it. ID at 31, 53-59.
Some of the ID’s most pertinent findings of fact are as follows:

e “[T]he analysis of the Perez laptop revealed that, in complete disregard of Order
No. 16 [requiring Organik Kimya to make available Dr. Perez’s computers for
forensic examination], Organik Kimya essentially wiped the laptop hard drive
clean by overwriting massive amounts of potentially recoverable data in the days
leading up to the inspection.” ID at 22; see also id. at 23 n.8, 70-79, 86-88.

e “The evidence also shows that while Organik Kimya was overwriting the
‘unallocated’ space [on the Perez laptop] . . . , Organik Kimya was manipulating
the clock of the computer to alter the metadata on those copies to hide the fact that
the copies were being made less than a week before the forensic examination.”

Id. at 23.

e “The evidence set forth above leads to the inescapable conclusion that Organik
Kimya acted in bad faith, when, in contravention of Order No. 16, Organik Kimya
undertook the massive spoliation of evidence on Dr. Perez’s laptop through the
repeated copying of the Program File folder and the use of CCleaner. In fact,
were there such a thing, I would find Organik Kimya’s egregious behavior to be
gross bad faith. The scheme carried out by Organik Kimya to destroy evidence,
and then conceal those efforts, including making 108 copies of the Program File
folder, back-dating the computer clock, running WinHex, and then running
CCleaner shows Organik Kimya knew what it was doing was wrong and evinces
an intent to cover-up that known wrong doing. The fact that Organik Kimya did
not tell Stroz Friedberg [Dow’s forensic experts] at the time of the scheduled
forensic examination that its IT personnel had tampered with the laptop is also
evidence of a cover-up. Additionally, a finding of bad faith is supported by the
timing of the spoliation and the thereafter attempted cover-up occurring within
days after I issued Order No. 16 and continuing unabated through the morning of
the scheduled forensic examination.” Id. at 80.

e “These actions by Organik Kimya coupled with the multitude of lies Organik
Kimya knowingly and deliberately presented to the undersigned to hide or explain
away its wrong-doing, leaves no doubt that Organik Kimya destroyed evidence on
Perez’s laptop with the intent to impair Dow’s ability [to] prove its allegations of
trade secret misappropriation.” Id.

e “Despite my admonition during the March 20 [2014] teleconference that I would
be ‘mortally annoyed’ if there was any more destruction of evidence or even the
suggestion of it, and despite on being on notice at the time of the Preservation
Order of the potential massive spoliation on Dr. Perez’s laptop, the forensic
inspection of Mr. Strozzi’s laptop revealed that on March 21, 2014, one day after
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I issued the Preservation Order, someone deleted over 2,700 files from the Strozzi
laptop.” Id. at 30.

The forensic examination of Strozzi’s personal work laptop “also discovered . . .
evidence of at least 20 external storage media devices being connected to his
laptop after May 2013.” Id.

“Before Dow learned from Stroz Friedberg of the existence of these external
storage devices, the evidence shows that on March 31, 2014, Mr. Strozzi took his
computer bag, with his laptop and storage devices, into a bathroom of a highway
rest stop, but ‘accidentally’ left them there.” Id. at 31. The explanation for this
loss is “highly suspect.” Id. at 85.

“Even though the [Strozzi] laptop had already been imaged, I find the loss of the
original evidence (i.e., the laptop itself) is a separate act of spoliation in violation
of my Preservation Order of March 20, 2014. Additionally, the loss of the large
number of external memory devices accessed after the complaint was filed in May
2013 is spoliation in violation of my Preservation Order.” Id. at 31-32; see also
id. at 93-96.

“On February 6, 2014, pursuant to the ALJ’s instruction, counsel for Dr. Nene
provided Dow’s forensic experts Stroz Friedberg with Dr. Nene’s personal laptop.
At the beginning of the inspection, counsel for Dr. Nene disclosed for the first
time that Dr. Nene had replaced his hard drive in mid-2013 and that he no longer
had the original hard drive.” Id. at 36-37 (citation omitted). “Dr. Nene
represented that he began having problems with his personal laptop in April 2013
and that he eventually removed the hard drive and ‘threw it into the household
trash which was subsequently discarded.” Dr. Nene further represented that he
purchased a new hard drive four months later, on August 23, 2013, which he
subsequently installed on his personal laptop without transferring anything over

" from his old hard drive.” Id. at 37 (citation omitted).

During his second deposition, “Dr. Nene admitted that sometime between [June
and July] 2013, Dr. Nene removed the hard drive from his personal laptop, took it
to his garage, smashed it with a hammer and threw it in the garbage. ‘Dr. Nene
testified that he smashed the hard drive to make sure that the information on the
drive could not be recovered. Dr. Nene admitted that in addition to the
destruction of his old hard drive, he also found and destroyed a bag full of old zip
drives.” Id. at 38-39 (citation omitted).

“During a March 20, 2014, teleconference, I ordered preservation of “the “laptop
Dr. Nene received from Organik Kimya during his July 2013 visit to Rotterdam
and all portable storage devices he used since issuance of the first subpoena.” Id.
at 38. “On March 27, 2014, counsel for Dr. Nene delivered the Organik Kimya
issued laptop and four external storage devices to Stroz Friedberg. The four
storage devices were completely empty.” Id. at 38 (citation omitted).
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“Forensic evidence shows that on September 17, 2013, less than a week after
receiving his first subpoena, Dr. Nene opened and reviewed [four files pertinent to
this investigation] on a Fujifilm USB drive . . .. The USB drive was one of the
four removable storage devices provided to Stroz Friedberg on March 27, 2014.
As explained above, when Stroz Friedberg received this device, the files were no
longer there, indicating that Dr. Nene deleted these files sometime between
September 17, 2013 and March 27, 2014. These files indicate that Dr. Nene’s
representations in the November 11, 2013, letter sent by counsel for Dr. Nene to
counsel for Dow indicating that Dr. Nene was unable to locate the requested
materials was a deliberate lie.” Id. at 40 (citation omitted).

“Forensic inspection of the Nene personal laptop revealed a number of deletions
that took place on December 20, 2013, two days after service of Dr. Nene's
second subpoena.” Id. (emphasis in original).

“Further, Stroz Friedberg’s analysis revealed that Dr. Nene’s representation in his
March 7, 2014, declaration that ‘nothing from the discarded hard drive was
transferred onto the new hard drive’ was false.” Id. at 41.

“Dr. Nene deleted a number of files and folders from his personal laptop and
external memory devices in violation of my first subpoena to Dr. Nene, my
Preservation Order of March 20 [2014], and my Order of March 26 [2014].” Id;
see also id. at 96-99.

The ID evaluated these facts, in part, as follows:

Id. at 70.

Organik Kimya’s behavior in this investigation, which resulted in the massive
spoliation of evidence, is reprehensible. ... Ihave no trouble finding Organik
Kimya’s spoliation of evidence on Dr. Perez’s laptop was done in bad faith.
Likewise, I have little trouble finding that the deletion of files from the Strozzi
laptop along with the laptop’s subsequent loss occurred in bad faith. Finally,
with regard to Dr. Nene, I find Organik Kimya’s failure to exercise control
over Nene to preserve his laptop or external storage devices to be at least
reckless. Taken together, I can only conclude that there is a culture at Organik
Kimya that finds its duty to preserve evidence an inconvenience.

The ID explained that “the evidence of Organik Kimya’s bad faith in the destruction of

evidence is manifest.” Id. In particular, the ALJ explained Organik Kimya’s deception relating

to the Perez computer. Central to that deception was an April 4, 2014, letter in which Finnegan,

on behalf of Organik Kimya, represented that Organik Kimya’s tampering with the Perez

computer was innocuous. The letter is quoted extensively in the ID. Id. at 72-73. The ALJ
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concluded that the representations in that letter were both false and implausible: “As it turns
out, . . . this story is completely concocted.” Id. at 74; see also id. at 77; id. at 80 n.14 (“Organik
Kimya’s attempt to cover up its spoliation by uttgring pateﬁtly false statements to the
undersigned should shock the conscience any reasonable person. There can be no excuse for

such conduct.”). The ALJ dissected the representations in Finnegan’s April 4, 2014, letter, as

follows:

[T]he explanations in Organik Kimya’s letter of April 4, 2014, for the
destruction of evidence on the Perez laptop and the behavior that occurred
thereafter to try and cover up the spoliation are not the slightest bit credible on
its face. Any diligent effort by counsel to check the veracity of the
explanations in that letter before it was filed would have revealed them as
false. The filing of this letter with the court exacerbated the discovery dispute
between the parties resulting in the need for multiple filings and
teleconferences, increasing the costs and fees borne by Dow.

ID at 112. The ID also explained: “[T]here is no affirmative evidence in the record that a
litigation hold memo, or equivalent, was issued or disseminated [to Organik Kimya] in this
investigation. Nor is there evidence that an active undertaking was made to preserve evidence in
this investigation.”'* Id. at 112; see also id. at 82-84 & nn.15-16.

The ID concluded:

Lest it be misunderstood, I find Organik Kimya’s abhorrent conduct with
regard to the laptop it issued to Dr. Perez and that it actually possessed at the
time of the spoliation, to be more than sufficient to justify the Default
Sanction against Organik Kimya, along with the Attorneys’ Fees Sanction. 1
also find Organik Kimya’s contumacious and inexcusable conduct with regard
to [the] computer it issued to Mr. Strozzi to be sufficient to independently
justify the most severe sanction . . . .

Id at 116-17.

4 For these and other reasons, id. at 112, the ALJ found Organik Kimya’s counsel jointly
and severally liable with Organik Kimya for the compensatory fees due Dow, id., of
$1,944,379.91, id at 117. The imposition of joint and several liability upon counsel is discussed,
infra, Part V.

10
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B. Proceedings before the ALJ

Procedurally, the effect of the spoliation and evasion in this case was an extraordinary
level of motions practice, briefing, and letter writing to the ALJ by the parties, complemented by
frequent teleconferences and rulings by the ALJ, which culminated in the ID under review. By
way of example, prior to Dow’s May 19, 2014, motion for sanctions, Dow filed at least nine
letters regarding discovery disputes relating to the spoliation, including the need for forensic
investigation of evidence that Organik Kimya attempted to, or actually did, destroy.'> Organik
Kimya (through its counsel, Finnegan) submitted at least eight letters to the ALJ on these
issues.!® Counsel for Dr. Nene and Dr. Perez submitted additional motions, responses, and
letters. Prior to the sanctions motion, Organik Kimya (through Finnegan) opposed various
motions pertinent to the spoliation issues on at least four occasions.'” Dow filed at least six
motions or responses.18 The ALJ conducted pertinent conferences with the parties, on the
record, on January 14, 2014; January 28, 2014; February 20, 2014; February 25, 2014; March 14,
2014; March 19, 2014; March 20, 2015; March 25, 2014; March 26, 2014; and April 7, 2014."
The ALJ issued at least two directly relevant written orders prior to Dow’s motion for sanctions:

Order No. 15 (Feb. 4, 2014) (granting in part Dr. Nene’s motion to quash, but ordering Dr. Nene

15 See Letters from Dow counsel to the ALJ dated: January 10, 2014, January 22, 2014;
January 27, 2014; February 18, 2014; February 20, 2014; March 12, 2014; March 13, 2014;
March 18, 2014; and April 3, 2014.

16 See Letters from Finnegan to the ALJ dated: January 13, 2014; January 23, 2014;
January 24, 2014; February 21, 2014; March 13, 2014; March 14, 2014; March 25, 2015; and
April 4, 2014.

17 See Finnegan Oppositions dated: February 6, 2014; April 22, 2014; April 24, 2014;
and May §, 2014.

18 See Dow Motions dated February 4, 2014; April 14, 2014; and April 29, 2014; Dow
Responses dated January 10, 2014; April 23; 2014; and May 12; 2014.

19 The March 20, 2014, transcript is the Preservation Order cited in the ID, in which the
ALJ ordered Organik Kimya’s counsel to stop the further destruction of evidence. Oral orders
fall within the scope of Commission Rule 210.33 and its counterpart, Federal Rule of Civil
Procedure 37. ID at 27-28.

11
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to comply with certain discovery requests from Dow); Order No. 16 (Feb. 20, 2014) (granting in
part Dow’s motion to compel, and ordering Organik Kimya to make certain computers available
for forensic inspection, copying, and analysis); see also Order No. 17 (Apr. 7, 2014 )
(confidentiality issues concerning Dr. Nene); Order No. 18 (May 6, 2014) (same); Order No. 19
(May 6, 2014) (protective order issues concerning Dr. Perez).

Following Dow’s May 19, 2014, motion for sanctions, there were extensive further
proceedings. Beyond the responsive briefing for Dow’s motioﬁ, Organik Kimya moved to
terminate the investigation by a consent order instead, which would have had the possible effect
of bypassing any findings of litigation misconduct. The ALJ conducted a two-day hearing on
July 8-9, 2014, on the sanctions and consent-order motions. The trial transcript is more than 500
pages long. Following the hearing, the ALJ ordered supplemental briefing from the parties on
certain iséues. See Order No. 25 (Oct. 8, 2014); Order No. 26 (Oct. 16, 2014). On October 20,
2014, the ALJ issued the sanctions ID.

C. The Commission’s Determinations on Review

We affirm all of the ID’s findings concerning the default sanction. Some of the arguments

raised to the Commission, however, warrant additional discussion.
1. Spoliation in Connection with Dr. Perez
What is arguably the most egregious spoliation in this investigation occurred in

connection with Dr. Perez. He is the co-head of research and development for Organik Kimya.
He is also a former employee of Dow’s affiliate Rohm and Haas. While at Rohm and Haas, Dr.
Perez had access to Dow’s proprietary information for making opaque polymers, the
misappropriation of which is at issue in this investigation. On February 20, 2014, the ALJ
ordered forensic inspection of Dr. Perez’s laptop over Organik Kimya’s objection. Order No. 16

at 9. Organik Kimya and its counsel admit that, subsequent to the order, Dr. Perez’s computer

12
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was tampered with, resulting in the permanent loss of an unknown number of files.”® Organik
Kimya Pet. 14-15; Finnegan Pet. 29-30. We affirm the ALJ’s findings of fact relating to the
spoliation of evidence on Dr. Perez’s computer. We also affirm that this spoliation alone is more
than sufficient to justify the sanctions ordered by the ALJ. See ID at 116.
2.  Spoliation in Connection with Mr. Strozzi
Organik Kimya has argued that sanctions should not have been granted based upon the
actions of Mr. Strozzi. Organik Kimya Pet. 42-57. Mr. Strozzi is a former employee of Dow’s
affiliate Rohm and Haas. While at Rohm and Haas, Mr. Strozzi had access to Dow’s proprietary
opaque polymer information. In the spring of 2014, Mr. Strozzi was an employee of Organik
Kimya. On March 20, 2014, the ALJ issued an oral order compelling the inspection of Mr.
Strozzi’s laptop over Organik Kimya’s objection. Seé Hr’g Tr. 6:4-22; 11:17-21 (Mar. 20,
2014). In the same teleconference, the ALJ also ordered the preservation of evidence on Mr.
Strozzi’s laptop. Id. at 8:17-20. Organik Kimya and its counsel admit that the day after the
ALJ’s order Mr. Strozzi deleted 2,742 files from his laptop. Organik Kimya Pet. 16; Finnegan.
Pet. 33. Organik Kimya proffered to the ALJ that Dow “likely” has access to the deleted files.
‘See ID at 95. The ALJ determined that Organik Kimya’s supposition that Dow has access to the
files was presented “without proof” and was not supported by the record. ID at 95-96.
In its petition to the Commission for review of the ID, Organik Kimya attempts to

augment its showing that Dow, through computer forensics, has recovered all of the deleted files

2% Organik Kimya seeks to excuse the spoliation of Dr. Perez’s laptop by arguing that it
had produced some documents and that Dr. Perez had been deposed. Organik Kimya Pet. at 15.
Organik Kimya, however, cites no authority for the proposition that sanctions for the massive
spoliation that occurred here is legally impermissible when the party had produced some amount
of discovery. Nor does Organik Kimya cite authority to support its contention that absent
corroborating evidence of Dr. Perez’s involvement in trade secret misappropriation, the
Commission should find that the evidence destroyed on Dr. Perez’s laptop was not relevant to
Dow’s trade secret claim.

13
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on Mr. Strozzi’s computer. We conclude that Organik Kimya’s argument does not demonstrate
error in the ID for two reasons. First, Organik Kimya’s petition includes factual arguments it did
not present to the ALJ, and we find those arguments waived. Second, even if Organik Kimya’s
argument had not been waived and there were sufficient evidence to conclude that Dow has
access to all 2,742 files that Mr. Strozzi deleted, we would not disturb the ALJ’s determination
that default is an appropriate sanction for the extensive discovery abuse here. As noted above,
the ALJ found the Perez laptop spoliation alone fo be sufficient to justify the ordered sanctions.
See ID at 116. Moreover, the intentional deletion of 2,742 files by Mr. Strozzi is at least
circumstantial evidence relating to the culpable state of mind found by the ALJ. See, e.g., ID at
70. The ALJ was entitled to consider this circumstantial evidence of Organik Kimya’s mens rea
when considering the Perez laptop spoliation and other spoliation by Organik Kimya. See id.
3.  The Availability of Termination by Consent Order

Organik Kimya’s petition for review argued that default was an inappropriate sanction for
the spoliation in this investigation, because Organik Kimya had already agreed to a consent order
of similar effect. Organik Kimya Pet. 31-35; see Order No. 28 (Oct. 20, 2014) (denying Organik
Kimya’s motion for a consent order). Organik Kimya contends that termination by consent is a
lesser and more appropriate remedy. Id. at 31-32. As part of this argument, Organik Kimya
argues that the ID purports to ascribe preclusive effect to the default determination in any future
district court action. Id. at 33-35 (citing ID at 101 n.19 and Hr’g Tr. 380-81 (July 9, 2014)).

* We reject Organik Kimya’s argument that the ALJ erred. Neither the hearing transcript
nor the ID demonstrates that the ALJ selected the sanction of default because of its preclusive
effect in district court as Organik Kimya contends. See ID at 101 n.19. The relevant footnote in
the ID instead describes the disadvantage Dow will have in any future litigation because Organik

Kimya destroyed relevant evidence during this investigation. See id. In any event, the
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preclusive effect, if any, of the default determination here is to be determined by a future tribunal
in which such arguments about preclusion may be made, not by the Commission or the ALJ. See
Smith v. Bayer Corp., 131 S. Ct. 2368, 2375 (2011) (“Deciding whether and how prior litigation
has preclusive effect is usually the bailiwick of the second court . . . .”) (emphasis in original);
see also Midway Motor Lodge v. Innkeepers’ Telemanagement & Equip. Corp., 54 F.3d 406, 409
(7th Cir. 1995); 18 Charles Alan Wright et al., Federal Practice & Procedure § 4405, at 82 (2d
ed. 2002).

The record before us justifies the sanction of default without consideration of any future
preclusive effect of our final determination. The Commission has always reserved the right to
deny termination by consent in appropriate circumstances. 19 C.F.R. § 210.21(c); see Certain
Cigarettes & Packaging Thereof, Inv. No. 337-TA-424, Order No. 21, 2000 WL 64081, at *3
(Jan. 6, 2000) (denying a consent order Because of discovery violations);*' Certain Vehicle
Security Systems & Components Thereof, Inv. No. 227-TA-355, Order No. 16, 1994 WL 930094,
- at *1 (Feb. 7, 1994) (denying a consent order so as to reach patent invalidity questions). The bad
faith exhibited by Organik Kimya in this investigation is such an appropriate circumstance
justifying denial of the consent-order motion. We find no error in the ALJ’s determination that
default is more appropriate in these circumstances than granting a motion for termination by
entry of a consent order. The impact on Organik Kimya’s reputation and deterrent value flowing
from the factual findings of pervasive discovery abuse underlying the default sanction make the
default sanction and consent order inherently unequal. Indeed, this is precisely why Organik
Kimya strenuously seeks to escape, by means of a consent order, from being called out for its

wrongful conduct. We agree with the ALJ’s finding that allowing Organik Kimya to exit the

1 In the Cigarettes investigation, the consent-order motion was later granted after the
respondents at issue had cured their discovery misconduct.
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investigation on consent “without accepting the full measure of its responsibility for its egregious
actions” would not be a sufficient deterrent. /d. If such termination were allowed here, future
parties may decide to engage in discovery abuse with the understanding that if they are caught
they can merely exit the investigation through the consent order procedures without being held
accountable for their misconduct.
4. Arguments Concerning What the Spoliated Evidence Contained

Organik Kimya argues in its petition that the sanction of default is inéppropriate because,
intér alia, the spoliated evidence would not have proved every element of Dow’s trade secret
misappropriation claim. Organik Kimya Pet. at 36. In support of that argument, Organik Kimya
claims that Shepherd v. American Broadcasting Cos., 62 F.3d 1469, 1479 (D.C. Cir. 1995) holds
that “default judgment is only appropriate when spoliated evidence is dispositive of the case.”
Organik Kimya Pet. at 36.

Organik Kimya mischaracterizes Shepherd. The court in Shepherd actually stated,

[Clourts generally respond to document destruction or alteration with the ultimate

sanction of dismissal or default in two types of cases: where the destroyed document is

dispositive of the case, so that an issue-related sanction effectively disposes of the merits

anyway, see, e.g., Synanon Church, 820 F.2d at 427-28; State Farm Fire & Casualty Co.

v. Frigidaire, 146 F.R.D. 160, 163 (N.D.I11.1992); and where the guilty party has engaged

in such wholesale destruction of primary evidence regarding a number of issues that the

district court cannot fashion an effective issue-related sanction, see, e.g., Telectron, Inc.

v. Overhead Door Corp., 116 F.R.D. 107, 135 (S.D.Fla.1987); Wm. T. Thompson Co. v.
General Nutrition Corp., 593 F. Supp. 1443, 1456 (C.D.Cal.1984).

Shepherd, 62 F.3d at 1479. Thus, Organik Kimya omitted the portion of the court’s explanation
in which it wrote that “wholesale destruction of primary evidence regarding a number of issues”
may prohibit the court from fashioning an effective issue-related sanction, even if the destroyed
evidence would not necessarily dispose of the case. Id. Moreover, the fact that certain district
courts may have exercised their discretion not to issue a default sanction under their unique facts,

see Organik Kimya Pet. 36-38, does not prevent the Commission from exercising its discretion
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here to issue a default sanction. See ‘National Hockey League v. Metropolitan Hockey Club, Inc.,
427 U.S. 639, 642 (1976) (default and other discovery sanctions reviewed for abuse of
discretion).

Her¢, the ALJ stated that Organik Kimya’s destruction of evidence “deprived Dow of its
ability to pursue its claim of trade secret misappropriation and me of my ability to oversee a
prehearing process that would facilitate a fair and timely resolution of this investigation on its
merits.” ID at 99. The ALJ also explained why any sanction less than default would be
insufficient. Id. at 99-101. We discern no conflict between the ALJ’s determination and
Shepherd.

Organik Kimya also claims that the spoliated evidence “relates to only one element” of
Dow’s trade secret misappropriation claim—whether the secrets were stolen. Organik Kimya
Pet. at 37. Organik Kimya argues default is inappropriate because Dow must still prove that the
information was both kept secret and has economic value. Id. at 36. Organik Kimya’s argument
is unpersuasive for several reasons.

First, as the ALJ rightly noted, Organik Kimya has made it impossible to know the exact
‘volume and content of destroyed data. See, e.g., ID at 23, 99-101. Because of Organik Kimya’s
bad faith actions, the ALJ properly presumed that the information destroyed was relevant to
Dow’s trade secret claim. See, e.g., id. at 15-17, 86, 88. Organik Kimya’s argument ignores that
justified presumption. Id. at 15-17 (collecting cases).

The ALJ took the additional step of noting that Dow provided “plausible, concrete
suggestions” as to what the spoliated evidence might have been, which satisfies any burden Dow
might have had in seeking sanctions. See ID at 86 (citing Micron Tech., Inc. v. Rambus Inc., 645
F.3d 1311, 1328 (Fed. Cir. 2011)). For example, Dow argued in its sanctions motion to the ALJ

that “there is every reason to believe that the unrecoverable data would also have included
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Dow’s confidential materials, including documents describing certain technology as proprietary
trade secrets and/or discussing how Dow protects this information.” Dow Sanctions Mot. at 52.
 Dow also argued that “the unrecoverable data also likely would have included documents
tending to show that the technology at issue is not generally known,” and that “Organik Kimya
treated Dow’s proprietary information differently and/or refused to share it with others because it
knew that the information gave it a competitive advantage.” Id. We affirm, therefore, that‘Dow
has provided plausible, concrete suggestions as to what the spoliated evidence might have been,
and under the circumstances of this case we presume Dow’s suggestions to be true. Dow
therefore has met any burden it had to show that Dow keeps its trade secrets confidential and that
the secrets have independent economic value.

Moreover, Organik Kimya’s argument that default cannot be entered unless Dow proves
every element of its claim is inconsistent with the fundamental meaning of default. Our rules
provide that a party may be found in default as a sanction for failure to make or cooperate in
discdvery. See 19 C.F.R. §§ 210.16(a)(2), 210.33(b)(5). When a party is found in default, it
loses any right to contest the allegations at issue in the investigation. 19 C.F.R. § 210.16(b)(4).
Organik Kimya would not allow Dow the presumptions contemplated by Rule 210.16(b)(4)
unless Dow has already proven the facts for which the presumptions are an intended substitute.
Organik Kimya’s argument would’ render the waiver remedy in Rule 210.16(b)(4) meaningless,
and we reject it.

Finally, we note that the allegations in Dow’s amended complaint, if deemed to be true,
are sufficient to support a finding of violation of section 337. Regarding the two trade secret
elements disputed by Organik Kimya, we note that paragraphs 64-66 allege facts that
demonstrate the economic value of Dow’s opaque polymer trade secrets and paragraphs 67-73

allege facts that demonstrate the secrecy of Dow’s proprietary opaque polymer information and
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Dow’s steps to preserve that secrecy. Under the legal standard conceded by Organik Kimya (see
Organik Kimya Pet. at 29), Dow’s allegations, when presumed true, support a finding of
violation. Because Organik Kimya is in default, it no longer has a right to contest Dow’s
allegations. 19 C.F.R. § 210.16(b)(4). We therefore presume to be true all allegations of tradé
secret misappropriation in Dow’s amended complaint, and we determine that Organik Kimya has
violated section 337 as described in those allegations. See 19 U.S.C. § 1337(g).
III. REMEDY, BONDING, AND THE PUBLIC INTEREST

Dow proposed remedial orders iﬁ proceedings before the ALJ. See ID at 99-101 & n19.
Specifically, Dow sought a limited exclusion order lasting twenty-five years. See, e.g., Dow’s
Mot. for Default & Other Sanctions Against Organik Kimya 1-2 (May 19, 2014); Dow’s Opp’n
to Rep’ts’ Mot. to Terminate the Investigation Based on Consent Order Stipulation and Proposed
Consent Order 3 (June 2, 2014). Before the Commission, Dow reiterates the propriety of a
twenty-five year exclusion order. Dow Br. 49-55. Dow also argues for a cease and desist order
against Organik Kimya U.S. based upon its commercially significant inventory in the United
States. Id. at 50; see also Dow Remedy Reply Br. 29. Dow does n(;t seek a cease and desist
order against the other Organik Kimya companies. Dow does not seek bond during the
Presidential review period.

Orgénik Kimya’s remedy brief argues that a number of the trade secrets are not secret;
that any exclusion order should be Mo years or less and limited to the specific products at issue;

and that there should be no bond or cease and desist order.” Organik Kimya’s challenge to the

22 These positions are at odds with Organik Kimya’s preferred consent order, which.
contained provisions similar to Dow’s default relief. See, e.g., Organik Kimya’s [Proposed]
Reply in Supp. of Their Mot. to Terminate the Investigation Based on Consent Stipulation and
Proposed Consent Order 2-3 (June 10, 2014) (stating that the proposed consent order, of
indefinite length, could be for longer than twenty-five years but that if “Dow would prefer the

[Footnote continued on next page|)
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scope of an exclusion order is based on whether any and all trade secrets are unknown to the
public and would be difficult to design around. These issues all go the merits, which Organik
Kimya has waived by default. Organik Kimya’s challenge to the issuance of a cease and desist
order directed to Organik Kimya U.S. is based on whether Dow demonstrated commercially
significant inventory, see Dow Br. 50-51, an issue that Organik Kimya has now waived as well
by virtue of its default. See Certain Lens-Fitted Film Packages, Inv. No. 337-TA-406, Comm’n
Op. at 13 (June 28, 1999); Certain Composite Wear Components and Products Containing the
Same, Inv. No. 337-TA-644, Comm’n Op. at 6 (Nov. 24, 2009); see also Dow Remedy Reply Br.
29-30.
Dow’s proposed remedial orders relate to “Dow Trade Secrets” and Organik Kimya

takes Dow to task for failing to list them all:

The scope of Dow’s purported trade secrets is not a mere liability question

that the Commission can ignore when fashioning an appropriate remedy.

Instead, the Initial Determination should have identified Dow’s trade secrets

with sufficient particularity to permit Dow, Organik Kimya, and U.S. Customs

and Border Protection (“CBP”) to determine which products (if any) should

be subject to a remedial order. Dow has not proven any of its purported trade

secrets and, more importantly, the ALJ’s Initial Determination did not identify

any actual Dow trade secrets. Thus, which of Dow’s purported trade secrets

should be included in the scope of an exclusion order—and which should

not—is an issue that cannot be resolved based on the record before the

Commission.
Organik Kimya Remedy Reply Br. 1. But Dow did provide a list of the 52 specific trade secrets
in this investigation. Dow’s Disclosure of Misappropriated Trade Secrets (Jan. 29, 2014) (listing

trade secrets A-ZZ). Indeed, Organik Kimya adopted Dow’s list for the scope of Organik

Kimya’s proposed consent order. See Consent Order Stipulation 7 8-9, at 2-3 (May 21, 2014);

[Footnote continued from previous page)

length of exclusion under the Consent Order be for twenty-five years rather than an indefinite
period, Respondents are amenable to that” so long as it is not bound after a tribunal finds the
underlying right, here trade secret, invalid or unenforceable, see 19 C.F.R. § 210.21(c)(4)(x)).
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Proposed Consent.Order 99 8-9, at 2-3 (May 21, 2014). And Organik Kimya discussed all of the
trade secrets in its opening brief on remedy. Organik Kimya Remedy Br. 7-22. These are the
trade secrets within the scope of the investigation, and the finding of default presumes both the
validity of these trade secrets and Organik Kimya’s misappropriation of them. 19 C.F.R. §
210.16(b)(4).

The Commission has determined, based on the record of this investigation, that a limited
exclusion order prohibiting the importation of articles that utilize the trade secrets identified in
Dow’s January 29, 2014, disclosure, is appropriate. 19 U.S.C. § 1337(d)(1). The Commission
has also determined, based upon Organik Kimya U.S.’s commercially significant inventory of
squ ect opaque polymers in the United States, that a cease and desist order should issue against
it. Id § 1337(£)(1). Dow’s evidence demonstrates that Dow had maintained the secrecy of its
opaque polymers for more than thirty years, until Organik Kimya’s misappropriation, and that it
would have taken Organik Kimya from “22-25 years, possibly longer, to independently develop
a recipe and process to manufacture a commercial opaque polymer comparable to Dow’s.” Dow
Mot. Sanctions, Ex. 5, Cunningham Expert Report § 633 (Mar. 24, 2014); see also id. | 475-
509, 616-632. Accordingly, the 25 years sought by Dow is an appropriate length for the
remedial orders here.

In connection with the issuance of an exclusion order or cease and desist order, the
Commission must consider the effect of such orders “upon the public health and welfare,
competitive conditions in the Unifed States economy, the production of like or directly
competitive articles in the United States, and United States consumers.” 19 U.S.C. § 1337(d)(1),
(£)(1). We find that these public interest factors do not preclude the issuance of the subject
remedial orders. In particular, we reject Organik Kimya’s public interest arguments. Organik
Kimya argues:
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[A] limited exclusion order would be problematic because the ALJ failed to

make a single finding as to which (if any) of Dow’s alleged trade secrets are

actually trade secrets. Therefore, any Commission exclusion order necessarily

will encompass technology that is publicly known and not, in fact, deserving

of protection. As a result, legitimate competition will be frustrated and Dow

will enjoy an undeserved lack of competition with the resulting power to

increase prices and limit choices for its opaque polymer products.
Organik Kimya Remedy Br. 49; see also Organik Kimya Remedy Reply Br. 15-16. This
argument, which has no evidentiary support, takes issue with the existence of remedial orders in
default cases, a matter to which Congress has already spoken. 19 U.S.C. § 1337(g). Congress
has also provided the Commission with the authority to issue sanctions to the same degree as
district courts under Federal Rule of Civil Procedure 37, see 19 U.S.C. § 1337(h), which, as
discussed above, permits default as a sanction for violation of a discovery order, see Fed. R. Civ.
P. 37(b)(2)(A)(vi); see also 19 C.F.R. § 210.33(b)(6).

Organik Kimya’s other argument on the public interest is that Dow’s dominance in this
sector creates competitive conditions in the U.S. economy disfavoring relief, and harm to U.S.
consumers who would pay more for products containing these opaque polymers. Organik Kimya
Remedy Br. 49-50. The opaque polymers here are additives that can reduce the amount of
titanium dioxide used in paint, thereby decreasing cost. ID at 2-3. Thus, substitutes to the
products at issue already exist: paints that use Dow’s opaque polymers; and paints that do not,
but which use extra titanium dioxide to compensate. There is no evidence in the record that
anyone will be deprived of an adequate paint should the Commission issue a limited exclusion
order.
In sum, Organik Kimya offers no substantial argument based upon the facts of this

investigation for precluding the issuance of the Commission remedial orders. Accordingly, the

Commission has determined to issue an exclusion order directed to opaque polymers
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manufactured or imported by or on behalf of Organik Kimya and its affiliates, as well as a cease
and desist order directed to Organik Kimya U.S.

In connection with a limited exclusion order, the pérties dispute the appropriateness of a
certification provision that would permit Organik Kimya’s importation of opaque polymers
based upon its representations to Customs and Border Protection (“CBP”) that the opaque
pdlymers are not made with Dow’s misappropriated trade secrets. Organik Kimya argues that a
certification provision is necessary to make the exclusion order administrable, even once the
trade secrets are all identified. Organik Kimya Remedy Br. 26. Dow argues against a
certification provision here for two reasons: (1) Organik Kimya does not presently make any
other products that might inadvertently get excluded; and (2) given Organik Kimya’s conduct in
this investigation, a later assertion that it made products without the misappropriation of trade
secrets should be met by CBP with “considerable skepticism.” Dow Rerhedy Reply Br. 28.
Thus, Dow argues that, before Organik Kimya is allowed to certify that its opaque polymers are
not made with Dow’s misappropriated trade secrets, CBP should require Organik Kimya to seek
an advisory opinion from the Commission, which would “need to examine the processes used by
Organik Kimya for manufacturing a new product and determine whether Dow’s trade secrets
(which are presumably still unlawfully in Organik Kimya’s possession) were used.” Id.

Under the extraordinary facts of this case—which include the default determination that
Organik Kimya misappropriated trade secrets from Dow (including the deception of former Dow
employees assisting Organik Kimya), as well as Organik Kimya’s misrepresentations concerning
spoliation of evidence—the Commission has determined to require Organik Kimya to obtain a
ruling (via an advisory opinion or a modification proceeding) from the Commission prior to the
importation of opaque polymers that may be subject to the exclusion order. See Canadian

Tarpoly Co. v. USITC, 640 F.2d 121, 125-26 (C.C.P.A. 1981) (affirming the Commission’s
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authority to require an advisory opinion); see also 19 C.F.R. § 210.79 (advisory opinions); 19
C.F.R. § 210.76 (modification proceedings). Should the Commission determine that particular
Organik Kimya products are outside the scope of the exclusion order, Organik Kimya may
certify to Customs that future shipments are identical to the products adjudicated in a post-order
proceeding by the Commission.

Because Dow does not seek a bond during the Presidential review period, Dow Br. 57,
we impose no such bond. vSee Certain Rubber Antidegradants, Components Thereof, and
Products Containing Same, Inv. No. 337-TA-533, Comm’n Op., at 39-40 (Public Version July
21, 2006) (complainant’s burden to establish the appropriateness and amount of the bond).

IV. ATTORNEYS’ FEES ASSESSED AGAINST ORGANIK KIMYA

Organik Kimya’s petition for review, while challenging the default finding, did not
challenge the ALJ’s decision to award Dow with fees and costs related to Organik Kimya’s
- spoliation. Instead, Organik Kimya challenges the ALJ’s calculations. Organik Kimya Pet. 59-
76. We have reviewed Organik Kimya’s arguments, the ID’s findings, and the record of this
investigation. Consistent with Commission Rule 210.33(c), the ALJ’s calculation of monetary
" sanctions were carefully calibrated to compensate Dow solely for such fees and expenses that
were caused by the failure to obey the ALJ’s discovery orders. 1D at 105-112. We affirm and
adopt both the ID’s award of fees and costs and the ID’s calculation of those fees and costs
($1,944,379.91), ID at 101-116, subject to the following discussion regarding joint and several
liability by Organik Kimya counsel.

V. JOINT AND SEVERAL LIABILITY OF COUNSEL

The Commission has accepted the peﬁtions for review from Finnegan and Mr. Yarsuvat,

as well as Finnegan’s reply. The Commission has also received briefing from Finnegan and Mr.

Yarsuvat in response to the Commission notice of review. After considering these submissions,
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as well as the rest of the record of the investigation, the Commission has determined to affirm the
- ALJ’s determination that Finnegan shall be jointly and severally liable with Organik Kimya for
the assessed monetary sanction. The Commission clarifies that Mr. Yarsuvat is not liable for the
monetary sanction.”

A. Joint and Several Liability with Respect to Finnegan

Finnegan’s peﬁtion for review argues that the ALJ erred by holding it jointly and
severally liable for monetary sanctions. Finnegan’s arguments at the petition stage, as well as in
its briefing in response to the Commission briefing, make two principal claims: (1) that
Finnegan was deprived of due process in the proceedings here; and (2) that its conduct was not
culpable.

1. Procedural Considerations

In its petition for review, Finnegan argued that it was not given adequate notice that it
could be jointly and severally liable for monetary sanctions based on discovery abuse.**
Finnegan Pet. at 20-27. Out of an abundance of caution, the Commission solicited further
briefing from the parties, including Finnegan, on this issue. Finnegan contends that its due
process rights were violated because it was not on notice of possible sanctions. Finnegan Br. 5-
7. Had it known that it could have been exposed to sanctions, Finnegan contends that it would
have undertaken a different style of advocacy, and that it is entitled to “a hearing, likely an

evidentiary hearing given the size of the sanctions, to present Finnegan’s defenses to whatever

2 Commissioner Schmidtlein dissents from the Commission’s determinations concerning
Finnegan and Mr. Yarsuvat for the reasons set forth in her separate opinion.
2% Mr. Yarsuvat subscribes to Finnegan’s arguments. Yarsuvat Br. 1.
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allegations were leveled against the firm.”®* Id. We are not persuaded by any of these
arguments for the reasons set forth below.

Section 337(h) provides the Commission with authority to issue sanctions “for abuse of
discovery and abuse of process to the extent authorized by Rule 11 and Rule 37 of the Federal
Rules of Civil Procedure.” 19 U.S.C. § 1337(h). In the exercise of that authority, the
Commission promulgated Commission Rule 210.33, which provides for the issuance of
monetary sanctions to the extent authorized by Federal Rule 37. 19 C.F.R. § 210.33(c)
(authorizing sanctions as governed by Fed. R. Civ. P. 37(b)(2)). Because the ALJ’s assessment
of fees and costs was based upon his authority under Commission Rule 210.33, the Commission
looks to Federal Rule 37 and the cases interpreting it to consider the adequacy of process.*®

In this case, Finnegan had more than adequate notice of possible sanctions. The federal
courts, in interpreting Rule 37, have found that the filing of motions similar to Dow’s provide
adequate notice to attorneys that they may be liable for sanctions. See, e.g., Devaney v. Cont’l |
Am. Ins. Co., 989 F.2d 1154, 1160 (11th Cir. 1993) (“a motion for sanctions under Rule 37, even

one which names only a party, places both that party and its attorney on notice that the court may

25 Finnegan has failed to explain how Organik Kimya’s establishment of an escrow
account affects Finnegan’s arguments concerning due process. Organik Kimya Sanctions Br. 2
(“Organik Kimya is establishing an escrow account in the United States to eliminate any
perception of risk of non-payment of the potential sanction.”); Letter from J. Robert Robertson to
Hon. Lisa R. Barton (Mar. 3, 2015) (“Organik has established an escrow account with Wells
Fargo Bank . . . in the full amount of the sanction recommended by the Administrative Law
Judge, should any sanction be awarded by the Commission in this case.”). As will be discussed,
infra, the Commission has found that Organik Kimya’s ability to pay is not relevant to the
determination that Finnegan is liable for sanctions in this investigation.

26 We are not persuaded by Finnegan’s argument that because Commission Rule
210.33(c) provides the ALJ or the Commission with the discretion not to hold counsel liable for
sanctions that Dow bears a heightened burden to demonstrate the appropriateness of sanctions
against Finnegan. Finnegan Br. 5 n.1. Finnegan cites no authority for the legal proposition that
the grant of discretion not to impose liability imposes a heightened burden on the party seeking
relief, and the Commission is aware of no such authority.
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assess sanctiqns against either or both unless they provide the court with a substantial
justification for their conduct”); see alsb Rates Technology, Inc. v. Mediatrix Telecom, Inc., 688
F.3d 742, 748 (Fed. Cir. 2012); Novick v. AXA Network, LLC, No. 07 Civ. 7767 (AKH) (KNF),
2013 WL 6388362, at *7 (Dec. 6, 2013); Certain Hardware Logic Emulation Sys. and
Components Thereof, Inv. No. 337-TA-383, Orde£ No. 96, 1997 WL 665012, * 33 n.47 (July 31,
1997), adopted by the Commission in relevant part at 1998 WL 105158, *1 (March 6, 1998);
Comm’n Op. 29-35 (Mar. 16, 1998).

But Finnegan had more notice than the motion itself. It was well aware that Dow’s
spoliation accusations pointed to Finnegan as well as to Organik Kimya. On February 20, 2014,
the AL]J rejected Finnegan’s repeated assertions that “Dr. X was Guillermo Perez. Order No. 16
at 8-9. On March 13, 2014, Dow explained to the ALJ that it “should not have taken a court-
ordered inspection to uncover” information about Strozzi and Nene’s misappropriation of trade
secrets and Nene’s spoliation, and alleged a “massive cover-up constructed by Organik Kimya
and Dr. N_ene.” Letter from Paul Brinkman to Hon. Thomas B. Pender 3 (Mar. 13, 2014). That
same letter requested, inter alia, that the ALJ “order counsel for Organik Kimya to provide a
sworn declaration explaining its misrepresentations to the ALJ” concerning Dr. Nene. /d. at 10.
Several days later, a Finnegan attorney said to the ALJ at a telephonic hearing, “now that Dow
has kind of taken a few swings at us, I think my firm needs to be able to respond, too.” Hr’g Tr.
15:18-15:20 (Mar. 19, 2014). Such a statement on the official record in March 2014 by a

- Finnegan attorney that his “firm,” i.e., Finnegan, “needs to be able to respond,” is, standing
alone, compelling evidence that Finnegan had notice and opportunity to respond. Dow
continued to allege misrepresentations by Finnegan in another telephonic hearing a week later.
Hr’g Tr. 13:8-15 (Mar. 26, 2014). Additionally, Dow’s motion for sanctions quoted Commission

Rule 210.33(c), 19 C.F.R. § 210.33(c), which expressly states that attorneys may be liable for
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sanctions for discovery abuse. Dow Mot. for Default and Other Sanctions Against Organik
Kimya 2 (May 19, 2014); Mem. in Supp. of Dow’s Mot. for Default and Other Sanctions Against
Organik Kimya 60-62 (May 19, 2014) (“Dow Sanctions Mem.”). The motion also challenged
the lack of any apparent litigation hold. Id. at 5,76, 78. Furthermore, Dow’s reply on its motion
for sanctions, filed June 9, 2014, expressly stated, “Courts have also been clear that a party and
its counsel are résponsible for ensuring ongoing compliance with its obligétion to preserve
evidence.” Dow Reply in Supp. of Its Mot. for Default and Other Sanctions Against Organik
Kimya 14 (June 9, 2014) (“Dow Sanctions Reply Mem.”). That reply discussed the caselaw
regarding the obligations of counsel. /d. at 14-15. Thus, Dow’s submissions to the ALJ
regarding discovery misconduct and the sanctions papers, as well as the text of the legal
authority cited therein, makes explicit reference to the responsibility and potential liability jointly
shared by counsel. |

Moreover, Dow’s motion for sanctions expressly states that the representations in
Finnegan’s April 4, 2014 letter purporting to explain the Perez laptop tampering were “not
credible” and appended that letter to its motion for sanctions. See, e.g., Dow Sanctions Mem.
27-28 & Ex. 27; see also Dow Sanctions Reply Mem. 9-11. Finnegan had notice of all of the
foregoing at least one month before the sanctions hearing held July 8-9, 2014. In addition,
Finne'gan had sufficient opportunities to respond to the motion and present evidence at the
hearing and in post-hearing briefing to dispute the allegations leveled against Organik Kimya
and against Finnegan. Indeed, well ahead of the hearing, the ALJ advised Finnegan to mount a
defense with evidence. Hr’g Tr. 16:13-16 (Apr. 7, 2014) (“Let’s put it this way. If he [Finnegan
counsel] doesn’t file declarations, then he’s not defending. If he does file declarations, then he is

defending.”).
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We find no error in the exhaustive process afforded by the ALJ. Furthermore, Finnegan
has been afforded additional opportunities to be heard by the Commission in its petitibn for
review of the ID and in its briefing in response to the Commission notice of review.?” For all of
thesé reasons, the Commission concludes that Finnegan has been afforded notice and due
process.

In response to the Commission’s notice of review, Finnegan sets out its due process
arguments at great length, and with citation to numerous authorities. Yet, the bulk of those
authorities are inapposite. For example, this is not a case involving the revocation of criminal
parole, Morrissey v. Brewer, 408 U.S. 471 (1972) (Finnegan Br. 3), or a case involving the
termination of welfare benefits, Mathews v. Eldridge, 424 U.S. 319 (1976) (Finnegan Br. 3). It
is not a case involving claimants to an in rem interpleader. Mullane v. Cehtral Hanover Bank &
Trust Co., 339 U.S. 306 (1950). Instead, this is a case in which the Commission applied its
procedural rule to the parties and counsel appearing before the Commission and awarded fees to
compensate Dow for costs incurred due to discovery misconduct in violation of the ALJ’s orders.
Because the amount of process that is due varies greatly based on the procedural setting for the

alleged deprivation, as well as the nature of the property right itself, Finnegan’s citation of the

2 Despite the ALJ’s positive statements regarding the Finnegan firm, including the
Finnegan attorneys who appeared before him, the ALJ, upon careful review of the evidentiary
record, reasonably found that Finnegan was culpable for Organik Kimya’s misconduct in this
investigation. It has been suggested by Finnegan that these statements counteracted the notice
provided to the firm. The Commission has carefully considered each of these remarks in the
context of counsel’s obligations under the rules with respect to conduct in the discovery process.
Considering all the evidence and arguments presented on notice, the Commission finds that the
statements made by the ALJ do not outweigh the evidence of sufficient notice to the firm that its
conduct in discovery was at issue. Counsel is expected to meet the obligations set forth in Rule
210.33 throughout the course of an investigation. There is no requirement that counsel receive
enhanced and particularized notice of allegations of misconduct. Finnegan’s culpability will be
discussed further, infra.
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aforementioned and many other inapposjte cases provides little guidé.nce about what process is
due in the specific setting of this case.

In its brief to the Commission, Finnegan improperly conflates Federal Rule 37, and
thereby Commission Rule 210.33, with other bases for sanctioning attorneys. See, e.g., Finnegan
Br. 3-4, 13-14. For example, sanctions under a court’s inherent authority require a finding of bad
faith, unlike Rule 37. Roadway Express, Inc. v. Piper, 447 U.S. 752, 763-67 (1980)
(distinguishing Rule 37 sanctions from inherent authority). Federal Rule of Civil Procedure 11
has its own requirements and limited purpose, In re Kunstler, 914 F.2d 505, 52‘2-24 (4th Cir.
1990), which are different from those of Rule 37.

Finnegan also loses sight of Federal Rule 37 in its reliance upon cases in which the
authority for the sanctions—such as inherent authority, Federal Rule of Civil Procedure 11,
Federal Rule of Civil Procedure 37, or 28 U.S.C. § 1927—was unstated or provided inadequate
support for the type of relief granted. Roadway, 447 U.S. at 762-63 (1980) (no attorneys’ fees
under 28 U.S.C. § 1927); Loops, LLC v. Phoenix Trading, Inc., 2014 WL 5859156, at *5-*6
(Fed. Cir. Nov. 13, 2014) (reviewing issuance of sanctions for false deposition testimony, which
fell outside of Fed. R. Civ. P. 37(b)(2)(C) for violating a court order). Commission Rule 210.33,
like Federal Rule of Civil Procedure 37, expressly provides for liability of counsel for certain
fees and costs caused by the failure to obey discovery orders. 19 C.F.R. § 210.33(c)(1); Fed. R.
Civ. P. 37(b)(2)(C). Indeed, the ALJ was quite emphatic about Finnegan’s and Organik Kimya’s

‘misconduct. ID at 112 (“The filing of this [April 4, 2014] letter with the court exacerbated the
discovery dispute between the parties resulting in the need for multiple filings and
teleconferences, increasing the costs and fees born by Dow.”); id. at 80 n.14 (“Organik Kimya’s
attempt to cover up its spoliation by uttering patently false statements,” in Finnegan’s April 4,

2014, letter “ to the undersigned should shock the conscience of any reasonable person. There
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can be no excuse for such conduct.”); see also id. at 116-17. Accordingly, Finnegan’s cited
cases are inapposite.

Similarly, Finnegan improperly relies upon cases in which the presiding judge failed to
explain the relationship between counsel’s conduct and the client’s conduct. In re Yellen &
"Herstic, 804 F.2d 191, 193 (2d Cir. 1986) (Finﬁegan Br. 7); see also Hyde & Drath v. Baker, 24
F.3d 1162, 1172 (9th Cir. 1994) (excusing counsel for certain sanctions for conduct in a
timeframe in which the district court had found counsel blameless) (Finnegan Br. 5). As noted
above, the ID in the present investigation explained counsel’s culpability. ID at 112.

Finnegan’s due process arguments also improperly rely upon cases concerning punitive,
rather than compensatory, awards as are involved here. See Satcorp Int'l Group v. China
National Silk Import & Export Corp., 101 F.3d 3, 5-6 (2d Cir. 1996) (Finnegan Br. 6); Hathcock
v. Navistar International T) ransportatioﬁ Corp., 53 F.3d 36, 39, 42 (4th Cir. 1995) (Finnegan Br.
8). This is not a punitive fine case; the standards are different for punitive and compensatory
sanctions. See Eastcott v. Hasselblad USA, Inc., 564 F. App’x 590, 597 (Fed. Cir. 2014) (“On
remand, the district court must also reconsider any sanctions which are punitive rather than
merely compensatory in nature. When imposing punitive sanctions, such as the portion of the
sanction here made payable to the court, additional procedures are required.”). Indeed,
attorneys’ fees are the “mildest” sanction available under Rule 37. Cine Forty-Second St.
Theatre Corp. v. Allied Artists Pictures Corp., 602 F.2d 1062, 1066 (2d Cir. 1979); ¢f. Roadway
EJ_cpress, 447 U.S. at 767 n.14 (“The due process concerns posed by an outright dismissal are
plainly greater than those presented by assessing counsel fees against lawyers.”).

Finnegan draws a tenuous link to some of these authorities by suggesting that the proper

sanctioning authority for the Commission is Commission Rule 210.4(d), which is the
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Commission’s analogue to Federal Rule of Civil Procedure 11.%® Finnegan Br. 13; see 19 U.S.C.
§ 1337(h) (authorizing sanctions as authorized under Federal Rules 11 and 37). Finnegan argues
that Commission Rule 210.4(d) would have provided Finnegan with additional procedural
protections that Commission Rule 210.33 lacks. Finnegan Br. 13-14, 19. However, neither
Federal Rule 37(b) nor Commission Rule 210.33(c) requires the hearing sought by Finneg.an.29

The ALJ properly exercised authority to sanction under Commission Rule 210.33, as
opposed to Commission Rule 210.4(d). The ALJ expressly found, ID at 104-05, that Finnegan’s
submission of the April 4, 2014, letter violated the ALJ’s discovery orders,*” obstructed
discovery, and exacerbated Dow’s expenses, and that Finnegan’s conduct falls squarely within
the scope of Commission Rule 210.33 (i.e., Federal Rule 37). We affirm the ALJ’s findings.
Tellingly, Finnegan offers no legal support for its proposition that Rule 11 (and thereby
Commission fule 210.4) trumps Rule 37 (and thereby Rule 210.33). To the extent that the two
Commission rules overlap, the ALJ had the authority to choose either. SA Charles Alan Wright
& Arthur R. Miller, Federal Practice & Procedure § 1336, at 625 (3d ed. 2004) (“Indeed, in many
contexts, two or more of these sanctioning sources [i.e., Rule 11, Rule 26(g), Rule 37, or inherent
authority] overlap, and the district judge has the authority to pick among them in terms of their

relative appropriateness.”). In any event, a hearing was conducted by the ALJ with respect to the

28 Federal Rule 11 and Commission Rule 210.4 generally do not apply to discovery
disputes. Fed. R. Civ.P. 11(d); 19 C.F.R. § 210.4(e). We do not reach whether Finnegan’s
conduct could be sanctionable under Commission Rule 210.4.

2 Federal Rule of Civil Procedure 37(a), which is not at issue here, used to include a
hearing requirement, but was amended in 1993 “to make clear that the court can consider such
questions on written submissions as well as on oral hearings.” Advisory Committee’s Notes on
Fed. R. Civ. P. 37(a)(4) (1993) (now Rule 37(a)(5)).

30 See Order No. 16 (Feb. 20, 2014); Transcript of Hearing 6-8 (Mar. 20, 2014). The
other orders that Organik Kimya violated involve misconduct surrounding Dr. Nene and Mr.
Strozzi. See Order No. 15 (Feb. 4, 2014) (regarding Dr. Nene); Transcript of Hearing 8-10 (Mar.
26, 2014) (regarding Mr. Strozzi).
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discovery misconduct here. Finnegan had the opportunity during the two day hearing to present
any evidence it believed to be exculpatory. Inasmuch as fhe subject matter of the hearing
implicated Finnegan’s own conduct as well as Organik Kimya’s, Finnegan’s claim that a second
hearing was legally mandated falls flat.

We affirm the ALJ’s authority to assess joint and several liability upon the reéord
presented to him. In addition, the Commission finds, based upon the entire record of the
investigation, including the additional process afforded to Finnegan through its submissions to
the Commission, that the ALJ’s assessment of monetary sanctions jointly and severally to
compensate Dow for costs and fees caused by the discovery abuse here is appropriate.’’

In making this determination, we reject Finnegan’s arguments that additional process
should have been afforded because of Finnegan’s duties of advocacy. We reject Finnegan’s
apparent contention that there exists a two-tiered scheme of advocacy, in which overzealousness
or recklessness must be permitted until counsel is put on enhanced and particularized notice that
it may share some blame with its client. With regard to Finnegan’s and Organik Kimya’s
general failure to disclose or explain the steps that were taken to preserve evidence, see ID at
112; see also id. at 82-84 & nn.15-16., Finnegan argues as foilows:

Absent such notice, counsel’s sole obligation is to defend the client’s interest to

the best of counsel’s ability, without fear that the representation will be materially

limited by counsel’s own interest in avoiding sanctions. See ABA Model R.

Prof’l Resp. 1.7(a)(2). When counsel receives notice that counsel’s property and

reputation are at issue, counsel must look at all the evidence, including the
litigation hold, in a different light.

3! See McLaughlin v. Phelan Hallinan & Schmeig, LLP, 756 F.3d 240, 250 (3d Cir. 2014)
(finding due process to have been afforded based upon briefing after the district court’s sua
sponte imposition of sanctions under Federal Rule 37); Porter Bridge Loan Co. v. Northrop, 566
Fed. App’x 753, 756-57 (10th Cir. 2014) (holding that all that is required is “an opportunity to
brief the issue™); see also 19 C.F.R. § 210.33(c) (providing the Commission, as well as the ALJ,
with the authority to assess sanctions).
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Finﬁegan Br. 15 (emphasis in original). Finnegan misses the point: Counsel s conduct is always
potentially at issue. Finnegan misreads the ABA model rules.’> ABA Model Rule 1.7 govemé
when counsél must cease representing a client due to a conflict of interest. It does not condone
overzealous advocacy or excuse inadequate investigation by counsel, depending on whether, for
each.next step taken by the attorney, the tribunal has issued a particularized sanction warning
that counsel might incur joint and several liability with the client. As Dow’s reply brief correctly
observes, Federal Rule 37 does not require a specific warning that would cause counsel to shift
into a different gear of advocacy. Dow Sanctions Reply Br. 9. And Dow is also correct that
Finnegan’s reliance upon Rule 1.7 would suggest that Finnegan was obligated to withdraw its
representation, and to this day Finnegan has not done so. /d. at 11; see Hr’g Tr.13-14 (Mar. 19,
2014) (alluding to a “very, very difficult conversation” between Finnegan and Organik Kimya,
which the ALJ understood to regard Finnegan’s repres¢ntation of Organik Kimya).
2. Finnegan’s Culpability

The ALJ gave four reasons for joint and several liability. See ID at 112. First, the ALJ
found that because Organik Kimya is a Turkish company with no significant operations in the
United States, a monetary fee award will be difficult to enforce against Organik Kimya. Id. To
give Dow effective relief, the ALJ stated, Organik Kimya’s counsel should be held jointly liable.

Id. Second, the ALJ noted that a Finnegan attorney was present in Turkey to oversee the

32 Finnegan does not argue that sanctions require a predicate finding of a violation of an
underlying rule of professional responsibility. See generally Richard G. Johnson, Integrating
Legal Ethics & Professional Responsibility with Federal Rule of Civil Procedure 11, Loyola
L.A. L. Rev. 819, 891 (2004) (“All that we know for a fact from the above review is that the
litigation ethics rules have not been used as the Civil Rule 11 standard in over ninety-nine
percent of the Civil Rule 11 cases.”). The ethics rules serve a different purpose than a tribunal’s
rules, and are enforced by different entities. What matters here is whether a Commission rule
has been violated—here one was in view of the breach of the ALJ’s discovery orders—and not
whether state ethics officials would independently sanction the attomey.
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_ inspection of the Perez laptop, but failed to safeguard that laptop from Organik Kimyé’s
tampering. Id. Third, the ALJ criticized an April 4, 2014, letter from Finnegan to the ALJ,
which defends Organik Kimya’s destruction of files on the Perez laptop. Id. The ALJ found that
the letter was submitted without conducting an adequate investigation as to whether the
explanations in the letter were factually correct, and the contents of the letter were “not the
slightest bit credible.” Id. The ALJ further found the filing of the letter “exacerbated the
discovery dispute . . . increasing the costs and fees born by Dow.” Id. Finally, the ALJ noted
there is no evidence that counsel gave litigation hold instructions to Organik Kimya or provided
“evidence that an active undertaking was made to preserve evidence in this investigation.” Id.

Finnegan argues against each basis for joint and several liability. The Commission has
considered these arguments and affirms imposition of joint and several liability on Finnegan, but
does so based only on three of the ID’s bases.

As to the first of the four bases for joint and several liability—Organik Kimya’s ability to
pay—we vacate the statefhent in the ID that joint liability for counsel is appropriate because it
may be difficult for Dow to collect on a judgment solely against Organik Kimya. We agree with
Finnegan that this is not a cognizable factor for imposing liability on counsel.? As discussed
below, we determine that the record supports holding Organik Kimya and Finnegan jointly and
severally liable without consideration of this factor.

Finnegan argues that it was inappropriate for the ALJ to take account of Finnegan’s
presence in Turkey when spoliation of the Perez computer occurred. Finnegan Br. 10-11, 32-34.
We affirm that the ALJ could reasonably consider this factor. The fbrensic imaging of the Perez

laptop in Turkey in February 2014 was ordered by the ALJ over Organik Kimya’s objection. See

33 The Commission decision on this point is independent of Organik Kimya’s
establishment of the escrow account.
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Order No. 16 (Feb. 20, 2014). Finnegan‘ does not dispute that the ALJ’s order mandating the
inspection imposed upon it and its client a duty to preserve all evidence on the laptop. Yet, there
‘was no evidence presented to the ALJ that the Finnegan attorney supervising the inspection took
any action to secure the Perez laptop and the data on it in advance of the inspection. 3% To the
contrary, the record evidence is that the start time of the forensic inspection was delayed by
several hours because the attorney was attending a soccer game the night before the scheduled
date, and desired to avoid morning traffic. See ID at 22. This precise period coincides with the
destruction of files and backdating of the clock on the Perez computer. Id. at 22-25, 80; Letter
form Paul Brinkman to Hon. Thomas B; Pender 2-3 (Mar. 18, 2014); Letter from Paul Brinkman
to Hon. Thomas B. Pender 5 (Apr. 3, 2014); Hr’g Tr. 348:12-22 (July 9, 2014) (Finnegan
counsel explaining, with regard to the spoliation of Dr. Perez’s computer, that “the company has
a position, it’s been fnade of record, there’s evidence on their side that rebuts those contentions,”
and that “with all due respect, I prefer to leave it at that”). Those facts, without any credible
facts to the contrary, support a conclusion that Finnegan did not fulfill its duty to preserve
evidence. See, e.g., Rosenthal Collins Grp., LLC v. Trading Techs. Int’l, Inc., No. 05-C-4088,
2011 WL 722467, at *12 (N.D. Ill. Feb. 23, 2011) (“At a minimum, RCG and its counsel had a

duty to preserve the evidence, which they could have done by taking physical possession of, or

34 While this matter was pending before the Commission, an attorney whose conduct is in
issue initiated a brief social conversation with Commissioner Kieff during a break at a large
annual conference for the bar that practices before the Commission. Commissioner Kieff did not
know the attorney before the conversation and did not become aware that the attorney was
involved in this pending matter until he recognized the attorney’s name several minutes into the
conversation. The subject of this case did not arise during the conversation, which
Commissioner Kieff ended after several minutes. Commissioner Kieff has considered whether
this contact with the attorney impaired the Commissioner’s ability to work on this matter in an
impartial and unbiased manner. Commissioner Kieff properly concluded that it did not.

Commissioner Kieff, joined by Vice Chairman Pinkert, observes that social discussion at
professional gatherings between Commissioners and private individuals—which should be
mindful of ethical and prudential considerations—is valuable and to be expected.
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obtaining forensic images, of the evidence.”); Zubulake v. UBS Warburg LLC, 229 F.R.D. 422,
432 (S.D.N.Y. 2004) (“It is not sufficient to notify all employees of a litigation hold and expect
that the party will then reta_in and produce all relevant information. Counsel must take
affirmative steps to monitor compliance so that all sources of discoverable information are
identified and searched.”). Counsel must remain mindful of its own ongoing—’obligations to
protect the integrity of the evidence and the representations provided to the Commission and
opposing parties on behalf of its client and itself.

As to the ALJ’s third factor, Finnegan’s April 4, 2014, letter, Finnegan does not dispute
that the explanations in that letter about the Perez laptop were false. Finnegan Pet. at 13.
Moreover, Finnegan does not dispute that its filing of the April 4, 2014, letter exacerbated the
discovery dispute, resulting in Dow conductingA further expensive forensic investigétions to prove
that the letter contained false assertions. See ID at 112. In connection with its April 4, 2014,
letter, Finnegan argues that it reasonably relied upon technical evidence presented to it by
Organik Kimya. Finnegan Br. 34-40. We afﬁrrh the discussion of the ALJ rebuffing these same
arguments. ID at 71, 74, 77, 80 n.14; see also Dow Sanctions Reply Br. 26-29. Moreover, Dow
correctly observes that Finnegan did not merely serve as a passive conduit for its client’s
representations, but stood behind those representations without having any basis for supporting
their veracity. Id. at 27. In addition, while Finnegan asserts that it was pressed for time,
Finnegan Br. 39, 43, that does not justify submission of false information to the ALJ. Cf NHL,
427 U.S. at 641-43 (1976) (upholding a district court’s Rule 37 default sanction for failure to
comply with a court order under circumstances with arguably tighter time constraints than those
in the present investigation). As noted by Dow, Finnegan had more time than Finnegan
contends; Dow put the firm and Organik. Kimya on notice of Perez-related issues no later than

March 18, 2014, when Dow counsel submitted a letter to the ALJ that provided specific details
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about the Perez-related tampering. Dow Sanctions Reply Br. 27-28. While we agree with Dow,
we note that even absent those earlier communications, the ALJ could have properly found
Finnegan’s conduct inexcusable in view of Organik Kimya’s other known or alleged instances of
spoliation or obstruction of discovery, including allegations of false testimony under oath.®
Dow’s briefs offer a timeline that demonstrates that Finnegan’s conduct with respect to Dr.
Perez’s laptop was not reasonable in view of Finnegan’s knowledge about what Organik Kimya
had destroyed or attempted to destroy earlier in the investigation.3 8 Dow Br. 4-5, 24-25; Dow
Sanctions Reply Br. 24-25. Indeed, previous acts of spoliation served as the bases for Dow’s
motions that certain computers be made available for forensic examination.>’ By March 20,
2014, the ALJ had already recognizéd the “playing around with hard drives [and] memory

devices” and ordered the parties (an order that should not have been necessary) not “to alter,

35 See, e.g., Letter from Paul Brinkman to Hon. Thomas B. Pender 1-5 (Jan. 10, 2014)
(Organik Kimya’s attempt to destroy documents concerning Dr. Nene); id. at 6 (Dr. Perez’s
involvement to allege that he, and not Dr. Nene is “Dr. X”); Letter from Paul Brinkman to Hon.
Thomas B. Pender 1-3 (Jan. 22, 2014) (deletion of Dr. Nene’s email accounts); Letter from Paul
Brinkman to Hon. Thomas B. Pender 7-8 (Jan. 27, 2014) (Organik Kimya’s refusal to identify
the “guy” who provided Dow production data to Organik Kimya); Letter from Paul Brinkman to
Hon. Thomas B. Pender 1-4 (Feb. 18, 2014) (Dr. Nene’s statement at the beginning of the
forensic inspection that he no longer had the hard drive that he had strenuously fought to protect
from inspection); Letter from Raymond Nimrod to Hon. Thomas B. Pender 2-4 (Mar. 12, 2014)
(Organik Kimya’s continuation of its implausible argument that Dr. Perez is “Dr. X” and
alleging that an Organik Kimya witness, through Finnegan, “provide[d] a false declaration™);
Letter from Paul Brinkman to Hon. Thomas B. Pender 1-10 (Mar. 13, 2014) (accusing Dr. Nene
and one of Organik Kimya’s owners and directors of falsely testifying under oath, and discussing
Strozzi and Nene’s misappropriation, as well as Nene’s spoliation); Letter from Paul Brinkman
to Hon. Thomas B. Pender 1-3 (Mar. 18, 2014) (discussing Organik Kimya’s tampering with Dr.
Perez’s computer).

3¢ Finnegan did not meaningfully rebut Dow’s submissions.

37 See Compl’ts’ Resp. to Non-Party Dilip Nene’s Mot. to Quash Subpoena Duces Tecum
Issued on Behalf of Compl’ts 1-3, 6-14 (Jan. 10, 2014) (Dr. Nene’s and Organik Kimya’s
destruction of records); Mem. in Supp. of Compl’ts’ Mot. to Compel Forensic Examination 3-6
(Feb. 4, 2014) (Organik Kimya’s attempt to destroy its records of communications with Dr.
Nene); see also Order No. 15(Feb. 4, 2014); Order No. 16 (Feb. 20, 2014).
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destroy or otherwise mess with evidence in this case.” Hr’g Tr. 8:15-20 (Mar. 20, 2014); see
also ID at 20-27.

Before the Commission, Finnegan attempts to pin the blame for Finnegan’s April 4,
2014, letter, on its forensic expert, G. Hunter Jones, who Finnegan alleges approved the content
of Finnegan’s letter. Finnegan Br. 36, 39. But thé evidence of record demonstrates that its
expert conducted no substantive investigation into the veracity of the statements made in the
letter before it was submitted to the ALJ. See Dow’s Mot. for Leave to File a Reply in Support
of Its Motion to Submit the Supplemental Expert Rep. of Spencer C. Lynch, Ex. 4 (May 12,
2014, Jones Dep. 22:19-24:17) (Apr. 29, 2014) (stating that prior to his receipt of Dr. Perez’s
laptop, Mr. Jones had not done any work on the case, and that he “did not do much at all before
April 8” because he “had a major hearing in Florida for the first week of April”). In its reply -
brief to the Commission, Finnegan contends that because it “mentioned” a non-testifying expert
(apparently Mr. Ferrara, an associate of Mr. Jones) in its petition for Commission review,
Finnegan acted appropriately in submitting the false April 4, 2014, letter. Finnegan Reply Br.
37. Finnegan had numerous opportunities to introduce evidence concerning Mr. Ferrara in the
course of the proceedings (including in Mr. Jones’s deposition, or at the hearing). That Finnegan
once “mentioned” his name in its petition for Commission review is hardly adequate to support
an inference either that Mr. Ferrara or Finnegan acted reasonably under the circumstancés of this
investigation.

Finnegan argues that “Dow’s standard would” improperly “require counsel to second-
guess both their client and their experts.” Id. We disagree. The reason for this forensic
inspection was the alleged—and, as it turned out, actual—attempts by Organik Kimya and Dr.
Nene to destroy evidence. Mem. in Supp. of Compl’ts” Mot. to Compel Forensic Inspection 3-6

(Feb. 4, 2014) (granted in part as Order No. 16). We affirm the ALJ’s finding that the
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explanaﬁons in the April 4, 2014, letter “are not the slightest bit credible on [their] face” and that
“[a]ny diligent effort by counsel to check the veracity of the explanations in that letter before it
was filed would have revealed them as false.” ID at 112. Given the basis for the forensic
inspection here, the blind or almost blind deference shown by Finnegan toward Organik Kimya’s
offered explanation for its tampering was, and should have been recognized by Finnegan to be,
inappropriate. |

Regarding the litigation hold, which was the ALJ’s fourth basis, Finnegan does not
dispute that it had a duty to preserve evidence independent of Organik Kimya’s duty. See
Telecom Int’l Am. Ltd. v. AT & T Corp., 189 F.R.D. 76, 81 (S.D.N.Y.1999) (“the obligation to
preserVe evidence runs first to counsel”); see also Zubulake, 229 F.R.D. at 433 & n.80 (S.D.N.Y.
2004) (same). Finnegan also does not dispute that it had a duty to explain to Organik Kimya its |
obligations to preserve evidence. See id. at 433. Instead, Finnegan argues that it would have
presented the ALJ with evidence of a litigation hold if Finnegan had notice that it could share
liability for sanctions. Finnegan Pet. at 16; Finnegan Br. 47. The ALJ properly expressed
concern at Organik Kimya’s assertion—through its counsel—of privilege concerning the facts
surrdunding litigation holds in this investigation.® ID at 82-83 n.16. The ALJ properly found
that those facts are not privileged. Id. (citing Brown v. West Corp., 287 F.R.D. 494, 499-500 (D.
Neb. 2012)). Finnegan could have and should have presented the nonprivileged matters

discussed in the ID, id., to the ALJ in a timely manner, regardless of any decisions concerning

3% We are not persuaded by Finnegan’s arguments, Finnegan Br. 47 n.14, that its
‘inadequate demonstration of a litigation hold should be blamed on its Turkish witnesses’
supposed confusion about what the term “litigation hold” means. See ID at 83-84. A review of
the overall transcript of the proceeding makes clear that the witnesses adequately understood the
topic.
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waiver of any ostensibly privileged matters.” As stafed above, we have determined that
Finnegan had sufficient notice of litigation hold accusations and sufficient notice that Finnegan
could be liable for sanctions. As we did earlier, we reject Finnegan’s arguments, Finnegan Br.
47, that overzealousness or recklessness is allowed until couﬁsel is put on enhanced and
parﬁcularized notice that it may share liability with the client.

Finnegan also argues that it fulfilled its document-production obligation because
“Finnegan and Organik Kimya went to great lengths to produce discoverable information to
Dow.” Finnegan Br. 45; see also id. at 44-47. Finnegan further notes that Organik Kimya
produced more in discovery than Dow. Id. That the respondents accused of patent infringement
and trade secret misappropriation possessed more discoverable information than the
complainants can hardly come as a surprise. And that Organik Kimya did not destroy or
suppress all of its own discovery cannot justify the culpable conduct in this investigation.

B. Joint and Several Liability with Respect to Mr. Yarsuvat

Organik Kimya’s Turkish counsel Mr. Yarsuvat filed a petition for review requesting that
the Commission clarify whether he is also jointly and severally liable for monetary sanctions. It
is unclear from the ID whether the ALJ intended Mr. Yé.rsuvat to be held liable. Mr. Yarsuvat
notes that the ALJ did not identify by name the counsel that should be held jointly and severally
liable. He argues that the reasons that the ALJ relied upon for imposing joint liability relate to
Finnegan exclusively. For example, because he and Organik Kimya are both located in Turkey,

Mr. Yarsuvat argues that holding him jointly liable does not accomplish the ALJ’s intention to

39 1t is not clear that the content of any litigation hold—as opposed to the ancillary facts
surrounding the hold’s issuance—should be protected from disclosure either. While “litigation
hold letters are privileged, courts have adopted the view that when spoliation occurs those letters
become discoverable.” Magnetar Techs. Corp. v. Six Flags Theme Park Inc., 886 F. Supp. 2d
466, 482 (D. Del. 2012), aff"d, 2014 WL 545440 (D. Del. Feb. 7, 2014).
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- make collection of the sanction easier. Additionally, Mr. Yarsuvat points out the ALJ identified

n.o evidence that Mr. Yarsuvat knew of or was present during the destruction of any evidence.

We determine that the record does not support holding Mr. Yarsuvat jointly and severally
liable for monetary sanctions. The factors that the ALJ relied upon to impose joint liability for
counsel do not appear to be directed at Mr. Yarsuvat. The ALJ’s first stated basis—
collectability—would not be served by fnaking Mr. Yarsuvat jointly liable. In any event, we
have vacated that basis for joint liability. Next, the ALJ’s analysis of counsel’s presence in
Turkey for the inspection of the Perez laptop focuses on a Finnegan attorney. Additionally, the
April 4, 2014, letter cited by the ALJ was from a Finnegan attorney, and no evidence in the
record suggests Mr. Yarsuvat was involved in drafting or approving the letter. In view of the
foregoing, we clarify that Mr. Ya:fsuvat is not jointly and severally liable for the fees and costs
imposed, based upon the record evidence.
V1. CONCLUSION

We affirm that Organik Kimya is in default as a sanction for spoliation of evidence. We
have issued a limited exclusion order to the subject opaque polymers and a cease and desist order
directed to Organik Kimya U.S. We affirm that Organik Kimya and the Finnegan law firm are
jointly and severally liable for $1,944,379.91 in monetary sanctions. We determine the record is
sufficient to support joint and several liability for Finnegan without consideration of Dow’s
ability to collect from Organik Kimya, and we vacate the statement in the ID citing potential

difficulty in collection as a factor suppbrting joint and several liability. We clarify that Mr.
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-Yarsuvat is not liable for monetary sanctions. We affirm the other findings and conclusions in
the ID to the extent they are consistent with this opinion.

By Order of the Commission.

Zices

Lisa R. Barton
Secretary to the Commission
Issued: April 30,2015
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Dissenting Views of Commissioner Rhonda K. Schmidtlein

I join my colleagues in their determiﬁation regarding both the default and monetary
sanctions against Respondent Organik Kimya for evidence spoliaﬁon. Given the egregious
nature of Organik Kimya’s conduct, I find that the ALJ was justified in imposing these sanctions.
I also agree with the Commission’s determination on remedy, bonding, and the pﬁblic interest.
However, 1 do not join in their decision to hold Organik Kimya’s counsel jointly and severally
liable for the monetary sanctions. As explained below, I find that counsel was not provided
adequate notice and opportunity to be heard prior to the imposition of sanctions. Thus, I would
vacate the sanctions imposed on counsel and remand the issue of attorney sanctions to the ALJ
for further proceedings.’

I BACKGROUND

The attofney sanctions at issue here arose out of an investigation into alleged violations
of section 337 by Organik Kimya through the importation into the United States of opaque
polymérs. Dow’s amended complaint alleged that, among other things, Organik Kimya’s opaque
polymers were produced using trade secrets misappropriated from Dow. As relevant here,
during the investigation Dow uncovered that two of Organik Kimya’s employees as well as a

consultant to the company had each separately destroyed evidence that was responsive to Dow’s

! I note that bifurcation of this case would permit such action to be taken without

delaying the remedial relief sought by Dow. Bifurcation of the issue of attorney sanctions from
the rest of the investigation would allow Dow to obtain the relief it deserves as a result of
Organik Kimya’s violation of section 337 and its appalling conduct during discovery while at the
same time afford counsel procedural due process before the Commission decides whether to also
sanction the lawyers. Indeed, I note that Organik Kimya has established an escrow account in
the full amount of the monetary sanction imposed by the Commission. See Organik Kimya Br.
on Issues under Review at 2 (“Organik Kimya is establishing an escrow account in the United
States to eliminate any perception of risk of non-payment of the potential sanction.”). Thus,
affording counsel procedural due process would not delay Dow actually getting paid in this case.
1
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discovery requests and covered by certain of the ALJ’s discovery orders. Thereafter, on May 19,
2014 Dow moved for default and monetary sanctions against Organik Kimya under Commission
Rule 210.33. The ALJ held a two-day oral argument on Dow’s motion. The ALJ subsequently
issued the Initial Determination (“ID”) at issue on October 20, 2014 finding Organik Kimya in
default as a sanction for evidence spoliation in violaﬁon of discovery orders and ordered Organik
Kimya and its counsel under Rule 210.33(c) to pay costs and attorney fees totaling
$1,944,379.91. Organik Kimya is represented by the Finnegan law firm and attorney Mr.
Yarsuvat, although the ID does nbt specifically identify the counsel sanctioned. Without
elaboration, the ALJ articulated four reasons for his decision to impose sanctions on counsel:
1. Organik Kimya is a Turkish company with no significant U.S. operations, and a
judgment for fees and costs “will be difficult to enforce directly against Organik
Kimya.”

2. Counsel for Organik Kimya was present in Turkey during the forensic computer
inspection of Dr. Perez’s laptop in Turkey when spoliation occurred.

- 3. Organik Kimya’s April 4, 2014 letter, submitted by counsel after a forensic
inspection revealed spoliation of evidence, was not “the slightest bit credible on its
face” and any diligent effort by counsel to check the veracity of the explanations in
the letter would have revealed them as false.

4. There was no affirmative evidence that a litigation hold memorandum, or its

equivalent, was disseminated or that there was “an active undertaking” to preserve
evidence in the investigation. o

ID at 112.

In response to the ALJ’s ID, Finnegan and Mr. Yarsuvat both moved to intervene and
submitted petitions for review. Notably, Finnegan’s petition argues, and Mr. Yarsuvat agrees,
that counsel never received notice that sanctions were being considered against them prior to the
issuance of the ID. They therefore argue the ID’s imposition of sanctions against them violated
their procedural due process rights. On December 16, 2014, the Commission determined to

2
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review the ID and granted counsel’s motions to intervene. The Commission notice of review
sought further briefing from the parties and intervening counsel. Importantly, however, the
Commission did not permit the reopening of the record during Commission review. Notice at 3
(Dec. 16, 2014) (“No new evidence will be considered.”). Counsel were therefore limited to the
record that existed before the ALJ in their briefing before the Commission. As explained below,
I find that counsel was not afforded the protections of procedural due process prior to the
imposition of the sanctions.
IL LEGAL PRINCIPLES

The ALJ sanctioned counsel in this case under Commission Rule 210.33(c). Rule
210.33(c) permits sanctions for violations of discovery orders; it is analogous to Rule 37(b) of
the Federal Rules of Civil Procedure. Rule 210.33(c) reads in relevant part as follows:

If a party or an officer, director, or managing agent of the party or
person designated to testify on behalf of a party fails to obey an
order to provide or permit discovery, the administrative law judge
or the Commission may make such orders in regard to the failure as
are just. In lieu of or in addition to taking action listed in paragraph
(b) of this section and to the extent provided in Rule 37(b)(2) of the
Federal Rules of Civil Procedure, the administrative law judge or
the Commission, upon motion or sua sponte under § 210.25, may
require the party failing to obey the order or the attorney advising
that party or both to pay reasonable expenses, including attorney's
fees, caused by the failure, unless the administrative law judge or
the Commission finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.

19 C.F.R. §210.33(c).

The Due Process clause states that persons shall not “be deprived of life, liberty, or
property, without due process of law.” U.S. CONST. amend. V. It is settled that the Due Process
clause applies to court orders imposing sanctions against counsel. See Roadway Express, Inc. v.

Piper, 447 U.S. 752, 767 (1980). Consistent with the requirements of due process, the Supreme
3
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Court has explained that, “[1}ike other sanctions, attorney’s fees certainly should not be assessed
lightly or without fair notice” and without the opportunity to be heard on the record. Id.
“Providing such notice . . . prevents misunderstandings between the offending party and the
sanctioning judge, provides an orderly manner and calm forum in which each party has had time
to prepare adequately, and certainly aids our review on appeal.” Johnson v. Cherry, 422 F.3d
540, 551 (7th Cir. 2005).

Specifically as to Rule 37, case law establishes that an attorney fee sanction under Rule
37(b) is punitive in nature in that the sanction penalizes for an earlier failure to obey a court
order. Hamilton v. Ford Motor Co., 636 F.2d 745, 747, 749 n.12 (D.C.Cir.1980) (“The principal
purpose of Rule 37(b) is punitive, not compensatory.”); United States, v. Kouri-Perez, 187 F.3d
1, 7-8 (1st Cir. 1999). As a punitive sanctionz, Rule 37 requires, at a minimum, notice and the
opportunity to be heard (i.e., the opportunity to make arguments and present evidence) prior to
imposition. See Bowers v. Nat'l Collegiate Athletic Ass’n, 475 F.3d 524, 544 (3d Cir. 2007)
(“Whenever the district court imposes sanctions on an attorney, it must at a minimum, afford the
attorney notice and opportunity to be heard.”); Hathcock v. Navistar Int’l Trans., 53 F.3d 36, 42
(4th Cir. 1995) (“This court has recognized that a Rule 37 fine is effectively a criminal sanction,

requiring notice and the opportunity to be heard.”).

2 The Commission finds that the monetary sanction imposed on counsel is merely
compensatory, not punitive. I cannot agree. Simply because counsel’s monetary liability
equates to the fees and costs that Dow incurred does not make the sanction less of a penalty to
counsel. See Hamilton, 636 F.2d at 749, n.12 (“It should be reiterated that Rule 37(b) awards are
punitive, not compensatory. No matter who gets the award, defendants will have been
punished.”). Indeed, if the monetary sanction is truly compensatory in nature, and nothing more,
then Organik Kimya’s establishment of the escrow account in the full amount of the sanction
should satisfy the compensatory purpose, leaving no reason to separately sanction counsel.

4
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Further, separate and apart from any financial harm, an attorney sanction carries with it
the stigma of impugning counsel’s professional ethics and competence. See Kouri-Perez, 187
F.3d at 12. “After all, trial counsel are not sanctioned for exemplary conduct.” Id. Accordingly,
“an order rising to the level of a public reprimand [under Rule 37] is a sanction.” Bowers, 475
F.3d at 543. (“[A] public reprimand carries with it the formal censure of the court and may, in
many cases, have more of an adverse effect upon an attorney than a minimal monetary
sanction.”). Procedural due process affords attorneys the right to notice and an opportunity to be
heard before a public reprimand is imposed under Rule 37. Id. at 544.
III. DISCUSSION

A. Dow’s Motion Sought Sanctions Against Organik Kimya and Did Not Seek,
Propose or Argue for Sanctions Against Counsel

On May 19, 2014, Dow moved for sanctions of default and attorney fees and costs
against Organik Kimya. Dow argued that Organik Kimya destroyed and materially altered
massive amounts of evidence, which included the electronic informétion on Dr. Perez’s laptop
and Mr. Strozzi’s laptop. Dow asserted that the spoliation violated several orders, including
Order 16 and the ALJ’s oral March 20 “Preservation Order.” Dow’s motion cited Rule 210.33 as
the basis for imposing sanctions on Organik Kimya.

Although the Commission finds that Dow’s motion provided notice to Organik Kimya’s
counsel, Dow’s motion never indicated that it was seeking sanctions against counsel. For
~ example, Dow’s arguments in its motion included the following: “Organik Kimya destroyed and
materially altered massive amounts of evidence,” (Mem. at 25); “Organik Kimya overrote data”
on Dr. Perez’s laptop, (id. at 25); “Organik Kimya backdated the system clock,” (id. at 28);

“Organik Kimya installed ‘WinHex’” on Dr. Perez’s laptop, (id. at 31); “Organik Kimya used
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‘CCleaner’ to wipe the hard drive the night before the inspection,” (id. at 32); “Organik Kimya
violated at least Order No. 15, Order No. 16, the Preservation Order, the March 26 Order and the
Nene subpoenas,” (id. at 39); “Dow has been severely prejudiced by Organik Kimya’s
spoliation,” (id. at 43); “Organik Kimya is responsible for the actions of its employees” (id. at
56). |

The Commission opinion observes that Dow’s motion cites Organik Kimya’s April 4
letter to the ALJ — a letter signed by Finnegan. Dow’s motion had argued that the statements in
the letter were “not credible” in support of its allegation that Organik Kimya’s acts of spoliation
were conducted with bad faith. Id. at 27, 30, 32. Nowhere, however, does the motion assert that
the letter itself violated a discovery order, a prerequisite to a sanction under Rule 210.33(c) or
that outside counsel acted unreésonably or without good faith in submitting the letter. In fact,
Dow’s motion included a timeline showing the alleged violations of the ALJ discovery orders.
The April 4 letter is not -identiﬁed as a violation. Id. at 41-43. Notably, with regard to whether
monetary sanctions should be imposed, Dow argued that “Organik Kimya should be ordered to
pay monetary sanctions pursuant to Commission Rule 210.33(c).” Id. at 75, 78 (emphasis
added).

The Commission finds that Dow’s reply brief in support of its motion provided notice to
counsel. In the reply brief Dow included a new theory for sanctions, one that was not included in
Dow’s opening motion. Namely, Dow asserted for the first time that the lack of a litigation hold
constituted a separate basis for sanctions. See Dow Sanctions Reply at 14-15. However, Dow’s
reply brief did not argue that outside counsel failed to take appropriate steps to implement a
litigation hold. Instead, Dow again directed its argument to Organik Kimya. Dow argued that

Organik Kimya should be sanctioned for failure to issue a litigation hold to “its employees.” See

6
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id. (emphasis added). Nowhere does Dow argue or raise the question of whether outside counsel
took appropriate steps with regard to a “litigation hold.” Id. at 14. Indeed, the heading to the
relevant section of Dow’s reply reads, “Organik Kimya should be sanctioned for its admitted
failure to issue and distribute a litigation hold.” Answering the question of whether the client
failed to take sufficient steps to preserve evidence does not necessarily mean that its outside
lawyer did not take appropriate action. That is a separate and different question. In my view, to
hold otherwise would make outside counsel a guarantor of the client’s behavior.”

The Commission points to a single sentence in Dow’s reply brief where Dow recites the
undisputed general principle that “a party and its counsel are responsible for ensuring ongoing
compliance with its obligation to preserve evidence.” According to the Commission, this
reference also served to put Finnegan on notice. I cannot agree. I cannot find that, despite the
fact that Dow’s motion papers and arguments were explicitly and universally directed towards
Organik Kimya, the inclusion in a single sentence of a general principle that references both the
client and counsel is sufficient to satisfy the notice requirements of procedural due process. In

any event, the statement must be considered in the context of which it was made. This single

reference to counsel’s responsibility in Dow’s reply brief was made in the context of Dow’s

3 Dow asserts that it argued in its opening brief that the failure to issue a litigation

hold supported its request for monetary sanctions. Dow Resp. to Finnegan’s Petition at 12. The
statements about a litigation hold in the opening brief were not presented as a basis for sanctions.
Moreover, the statements were again explicitly directed to Organik Kimya. See Dow Sanctions
Mem. at 5 (“[Organik Kimya] did not even issue a preservation or litigation hold memo to its
employees to ensure that electronic documents were not deleted.”), at 76 (“Not only did Organik
Kimya fail to produce the documents, it did not even issue a preservation memo, or legal hold
memo, to its employees to ensure that documents were not deleted.”), at 78 (“In violation of the
parties’ September 6, 2013 stipulation on discovery, Organik Kimya failed to take ‘reasonable
steps to preserve potentially relevant ESI . . . such as through a document hold or preservation

notice to relevant custodians and personnel.’”).
' 7
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theory for the basis of the sanctions as argued in Dow’s opening brief. The context was that
Dow was arguing that Organik Kimya should be sanctioned.

The Commission also finds that counsel received notice simply on the basis that Dow
moved for sanctions under Rule 210.33(c). As support, the Commission relies on Devaney v.
Continental American Insurance Company, 989 F.2d 1154 (11th Cir. 1993). In Devaney, the
court held that “a motion for sanctions under Rule 37, even one which names only a party,
placed both that party and counsel on notice that the court may assess sanctions against either or
both unless they provide the court with substantial justification for their conduct.” Id. at 1160. I
do not find the Commission’s view compelling for a number of reasons.

To begin, the Commission is not bound by Devaney and, as explained below, other
regional appellate courts which I find more persuasive and analogous to this case have held the
opposite. Further, Devaney is distinguishable from the current investigation on several key
points. For example, in Devaney the court provided multiple warnings that sanctions were being
considered against counsel personally. See, e.g., 989 F.2d at 1158 (stating that the district court
issued “an order that included a warning to counsel that the district court would likely hold a
post-trial hearing to explore the propriety of Rule 37 and Rule 11 sanctions against them”).
Further, the court issued an order requesting submissions in support of or in opposition to
sanctions; the order referenced the possibility that sanctions could be imposed on éounsel. See
id. Additionally, the court scheduled a hearing in which the topics of discussion specifically
included attorney sanctions. Id. Finally, the discovery motions and relevant court orders in
Devaney related to conduct generally that was within the control of the counsel — providing
responses to interrogatories — not to client spoliation of evidence in a foreign country. Contrary

to Devaney, in the current investigation counsel did not receive any similar notice that sanctions

8
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were being considered against them. As discussed infra, the ALJ’s statements to counsel before
and during the hearing conveyed just the opposite. Thus, Devaney does not compel the outcome
the Commission adopts today. 4

Second, other regional circuit courts have expressed a different view of due process vis-a-
vis Rule 37, which I find more persuasive. For example, the Third Circuit in Bowers v. National
Collegiate Athletic Ass’n, 475 F.3d 524 (3d Cir. 2007), held that a motion for Rule 37 sanctions
against a party did not provide sufficient notice of possible sanctions agaihst counsel. In that
case, defendant Temple moved for Rule 37 sanctions against plaintiff for discovery abuse. In
ruling on Temple’s motion, the district court sanctioned plaintiff’s counsel with a public

reprimand, stating that counsel had acted in bad faith with regard to the alleged discovery abuse.

4 Further, neither Rates Technology, Inc. v. Mediatrix Telecom, Inc., 688 F.3d 742
(Fed. Cir. 2012) nor Certain Hardware Logic Emulation Sys. and Components Thereof, Inv. No.
337-TA-383, Order No. 96, 1997 WL 665012 (July 31, 1997) compel today’s outcome. In Rates
Technology, the Federal Circuit, applying regional circuit law, affirmed the assessment of Rule
37 attorney’s fees against the plaintiff’s attorney where the district court determined that the
attorney and client were equally responsible for the failure to obey the discovery orders. See 688
F.3d at 746-49. Specifically, in that case the district court had issued four orders which required
the attorney to respond to a contention interrogatory seeking plaintiff’s theory of infringement.
See id. at 746-47. Yet, despite these orders — which required disclosure of information within the
possession of the attorney — the attorney was found to have “repeatedly and willfully” failed to
provide adequate responses. /d. at 747. The Federal Circuit noted that when the district court
issued its fourth order it “warned Mr. Hicks that this is indeed the last opportunity to comply
with the directives of this Court and Plaintiff proceeds at its own peril.” Id. at 748. Under these
circumstances, the Federal Circuit explained that the due process rights of the attorney were not
violated when the district court, acting on defendant’s motion for sanctions, assessed attorney’s
fees against the attorney. :

In Hardware Logic, the ALJ assessed monetary sanctions against respondent and its
counsel for discovery abuse where counsel failed to timely produce any detailed information
regarding the accused device and certified “grossly inaccurate and misleading” interrogatory
responses regarding the design of the accused device. In that investigation the evidentiary
hearing established that counsel failed to conduct any inquiry into the accuracy of the
interrogatory responses, including failing to confer with their client. Thus, counsel were shown

to have failed to conduct a reasonable investigation prior to submitting the inaccurate responses.
9



PUBLIC VERSION

On appeal, the Third Circuit reversed the district court’s sanction on the basis that the district
court violated counsel’s right to procedural due process. The court explained (in the context of
Rule 37) that “[w]henever the district court imposes sanctions on an attorney, it must at a
minimum, afford the attorney notice and opportunity to be heard.” Id. at 544. The court thus
determined that the filing of the motion under Rule 37 did not provide notice to counsel. /d. at
545; see also Jones v. Pittsburgh Nat’l Corp., 899 F.2d 1350, 1357 (3rd Cir. 1990) (indicating
that the “mere existence” of a rule or statute concerning sanctions is insufficient to put a party on
notice that sanctions are being contemplated; instead “particularized notice is required to
comport with due process™); Satcorp Int’l v. China Nat’l Silk Import & Export, 101 F.3d 3,6
(2nd Cir. 1996) (finding attorney’s due process rights violated where attorney was not given
notice and the opportunity to be heard before the imposition of Rule 37 sanctions).

Finally, although Rule 210.33(c) is analogous to Rule 37(b) of the Federal Rules of Civil
Procedure, it is worded differently from Rule 37. Rule 37(b) requires that the court “must” order
the disobedient party, the attorney advising that party, or both to pay the reasonable expenses if a
discovery order is violated. Conversely, Rule 210.33(c) states that the ALJ or the Commission
“may” require the party failing to obey the order or the attorney advising that party or both to pay
reasonable expenses. Thus, unlike Rule 37(b), Rule 210.33(c) gives the ALJ and the
Commission discretion as to whether to impose monetary sanctions upon a party or an attorney
or both. In my opinion, the exercise of such discretion can be meaningful and not arbitrary only
if the party to be sanctioned has received notice and an opportunity to be heard as to why
sanctions are not warranted.

Accordingly, I disagree with the view that the mere citation to Rﬁle 210.33(c) in a motion

seeking sanctions against a party provides notice that counsel’s conduct is also at issue. Under

10
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such a view, nearlsl any motion for sanctions under Rule 210.33(c) would invite counsel to
respond on their own behalf, potentially disrupting the attorney-client relationship. Instead, I
find — similar to Bowers — that dué process at a minimum requires actual notice as well as an
opportunity to presént evidence and argument prior to the imposition of attorney’s fees and costs
under Rule 210.33(c). See also Satcorp Int’l, 101 F.3d at 6 (finding attorney’s due process rights
violated where attorney was not given notice and the opportunity to be heard before the
imposition of Rule 37 sanctions); Johnson, 422 F.3d at 551-552 (stating that district court was
required to give attorney alleged to have made false statements notice of the specific conduct for
which it was contemplating sanctions and to afford her the opportunityvto show cause why
sanctions were not in order). Providing such notice “prevents misunderstandings between the:
offending party and the sanctioning judge, provides an orderly manner and calm forum in which
each party has had time to prepare adequately, and certainly aids our review on appeal.”
Johnson, 422 F.3d at 551.

As explained below, there are many questions that I would like addressed before I would
feel comfortable imposing not only a severe monetary penalty on counsel (here, almost $2
million) but also impugning counsel’s integrity and competence as well as potentially damaging
their professional standing in the legal community.

B. Contemporaneous Statements Show an Understanding that Counsel was Not

Accused of Being Culpable and Therefore Not the Target of Any Possible
Sanctions

Even assuming arguendo that Dow’s motion against Organik Kimya and/or the rule itself
could be considered to have provided adequate notice, the record taken as a whole suggests that

counsel’s conduct was not at issue, or, at the least, counsel would have been reasonable to

11
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believe that their conduct was not in question. The record is replete with statements by the ALJ
to the effect that he did not consider counsel’s conduct to be at issue.

For example, during a telephone conference on March 19" between counsel for both
sides (as well as counsel for Dr. Nene) and the ALJ, the Finnegan attorney stated (in reference to
a March 13" letter and a March 18" letter from Dow to the ALJ) that “now that Dow has kind of
taken a few swings at us, I think my firm needs to be able to respond, too.” Mar. 19, 2014 Conf.
Tr. at 15:7-20. Inresponse, the ALJ explicitly states that-he is not of the view that counsel’s
conduct has been implicated. Specifically, the ALJ states:

Mr. [Finnegan attorney], I saw that in the 18th letter, and I would be
flabbergasted beyond belief if your firm had anything to be worried about,
as well as you too, sir. And I'm not drawing any inferences about that, and

I don’t think that Mr. Brinkman wanted me to in that letter. If he did, then I
didn't get it. Do you follow what I'm saying, Mr. [Finnegan attorney]?

Id. at 15:21-16:6 (emphasis added). The Finnegan attorney answers “Yeah. Thank you
very much, your Honor.” Id. at 16:7-8. 3 Dow’s counsel did not correct or otherwise
contradict the ALJ upon hearing this statement.

In light of the ALJ’s statement to counsel noted above, it would have been reasonable to
believe that — absent any further allegations of wrongdoing by counsel — that counsel’s conduct
was not at issue. As described above, no such allegations were included in Dow’s subsequent
motion for sanctions. Thus, after the March 19 teleconference and given that Dow’s motion did

not accuse counsel of wrongdoing or seek sanctions against counsel, it would have been

3 The Commission’s opinion cites Dow’s March 13" letter in which Dow requests

that the ALJ order Organik Kimya’s counsel to provide a sworn declaration explaining their
“misrepresentations” concerning Dr. Nene as providing notice to Finnegan. However, the ALJ
did not order Finnegan to submit such declarations and, as noted above, states that he is not of

the view that counsel’s conduct has been implicated.
12
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reasonable for counsel to believe that their conduct was not at issue regarding the evidence
spoliation.6

Even if there was still a question as to whether counsel’s conduct was at.issue after Dow
filed its motion on May 19th, which I do not believe that there was, that question seemed to have
been put to rest during the July 8-9th oral argument on Dow’s motion. During the course of the
hearing, the ALJ assigned “the highest praise” to Finnegan’s work under the circumstances, and
spontaneously offers after a discussion of the spoliation of the Perez laptop that “I think that you
are not responsible for three separate wipeout programs being run nine times or changing the
clock.” July 2014 Hr’g Tr. at 347:4-18. At the conclusion of the two day proceeding, after
hearing extensively from both parties, the ALJ states that he wants to be “clear for the record”
that “never for a moment, and I want it very, very, very clear, did I doubt the integrity of any of
the counsel from either side” and that there was “no indication” of “anything to connect any of
the attorneys to what happened here.” In fact, he stated “if I'm any kind of a reader of body
language, it’s just the opposite.” Id. at 519:7-25. The ALJ’s full statement is as follows:

All right. You know, I guess we’re done here. I just want to say that never for a

moment, and I want it very, very, very clear, did I doubt the integrity of any of
the counsel from either side.

That’s one of the most difficult things about this case. I don’t want there to be
any thought that I did or that I would. I’ve seen Finnegan too many times in
front of me, and they have always been a model of decorum and reliability.

6 The Commission’s opinion asserts that the ALJ advised Finnegan to mount a

defense with evidence and cites an April 7 conference call with counsel. That is not what the
transcript of the conference shows, however. The transcript shows that the evidence being
discussed were declarations Organik Kimya might submit from “persons in the IT department”
pertaining to the handling of the Perez computer. April 7, 2014 Conf. Tr. at 14:18-15:8. Dow
was asking the ALJ to order Organik Kimya to “provide the declarations now” so that the
employees in the IT department could then be deposed. Id. The parties and the ALJ were not
discussing Finnegan’s conduct or whether it should mount a defense on its own behalf.

13
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And, you know, one of the law firms I like to have practice in front of me. I like
to have Mr. Verhoeven’s law firm, I like Quinn Emanuel too. It’s always a lot
of fun, you know. :

So I don’t see anything, and I want it clear for the record, in case I get hit by a
truck or anything else, knock on wood, I don’t see anything to connect any of
the attorneys to what happened here, that occurred here. There is no indication
of that. In fact, if I'm any kind of a reader of body language, it’s just the
opposite.

Id at 519. (emphasis added).

In my view, the ALJ)’s comments at the end of the hearing reflect and further reinforce an
understanding that counsel’s conduct was not at issue and not the subject of Dow’s motion for
sanctions. There would have been no reason for counsel to believe that they should have moved
to intervene as a party in order to present exculpatory evidence and argument on their own
behalf.”

| In fact, at one point during the discussion of whether Organik Kimya had procedures in
place to preserve evidence, the Finnegan attorney offers to go into detail with regard to a
“litigation hold,” Dow’s counsel objects and the ALJ precludes counsel from providing any such
detail. The éxchange took place as follows:

JUDGE: . .. [A]t the time this litigation was commenced at the ITC, was there a
preservation standard operating procedure order or policy in place?

[FINNEGAN]: In connection with this litigation, your Honor?

7 The Commission suggests that counsel should have withdrawn their representation of
Organik Kimya now that they had notice that their conduct was at issue. In this case, the
Commission does not know what steps the attorneys from Finnegan took to advise Organik
Kimya and certainly does not know the details of counsel’s representation of Organik Kimya. It
is possible that counsel received informed consent from Organik Kimya to continue their
representation. See ABA Model Rule 1.7(b)(4) (permitting representation of a client where there
is a conflict of interest when the client gives informed consent, confirmed in writing). Thus,
without knowing the relevant facts, I cannot make presumptions about the fact that the attorneys
from Finnegan have not withdrawn as counsel for Organik Kimya.

14



PUBLIC VERSION

JUDGE: Yes.

[FINNEGAN]: And the answer to that is I can go through some details about
that. And as a factual matter, I think the answer is yes.

JUDGE: I’'m sorry, I didn’t hear the last.
[FINNEGAN]: As a factual matter, the answer is yes.

[Dow’s counsel then objected and a colloquy between the ALJ and counsel for
both parties followed with regard to the interpretation of certain deposition
testimony from an Organik Kimya employee.]

JUDGE: What I’m going to do is take what I’ve heard under consideration.
Let’s proceed with everything other than this, okay?

[FINNEGAN]: Other than this topic, your Honor?
JUDGE: Yes
[FINNEGAN]: I would — I’'ll move on.

July 2014 Hr’g Tr. at 406:5-409:19.

Under these circumstances, I cannot conclude that counsel has been afforded procedural
due process through adequate notice and opportunity to be heard. In addition, I find that the
circumstances of this investigation as a whole, including the lack of notice and the ALJI’s
statements, constitute “other circumstances™ that would make an award of expenses “unjust”
within the meaning of Rule 210.33(c). See 19 C.F.R. § 210.33(c) (precludes the Commission
from imposing monetary sanctions on counsel if there is a finding that “other circumstances
make an award of expenses unjust”™); Loops, LLC v. Phoenix Trading, Inc.,2014 WL 5859156
(Fed. Cir. Nov. 13, 2014) (Rule 37 requires a determination as to whether the attorney’s conduct

was “substantially justified” or whether “other circumstances make an award of expenses
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unjust”).® In my view, the circumstances of this investigation taken as a whole show that it
would be unjust to sanction counsel without reopening the record for additional fact-finding. It
would be unjust because counsel would have been reasonable to believe that their conduct was
not at issue in light of statements made by the ALJ, and because the record does not show that
counsel had adequate notice and opportunity before or during the two day hearing to present
exculpatory evidence or argument.

C. Without Notice and the Opportunity to Present Evidence and Argument, the
ALJ Erred by Holding Counsel Culpable for the Spoliation of Evidence

As previously noted, the ID provides four bases for holding counsel culpable for the
spoliation of evidence: (1) collectability of the sanction; (2) counsel’s presence in Turkey when
~ the forensic examination of Dr. Perez’s laptop took place; (3) the April 4 letter; and (4) the lack

of evidence of a litigation hold. I join the Commission in determining to vacate the first basis.

8 The Commission’s opinion suggests that the Commission review process cured

any due process infirmities that may have existed in the proceedings before the ALJ. Counsel,
however, was expressly precluded from submitting evidence during Commission review. See
Notice at 3 (Dec. 16, 2014) (“No new evidence will be considered.”). Counsel therefore had no
way of presenting exculpatory evidence to the Commission. Without the ability to present
argument and evidence to the Commission, the central issue becomes whether procedural due
process was afforded in the proceedings before the ALJ. Johnson, 422 F.3d at 553 (“[T]he
opportunity to make her case after the court has imposed sanctions is not an adequate substitute
for an opportunity to be heard in full before sanctions are ever imposed.”); Beatrice Foods Co. v.
New England Printing & Lithographing Co., 899 F.2d 1171, 1177 (Fed. Cir.1990)
(“[R]econsideration after a decision is rendered is not a substitute for a pre-decision hearing,

when such hearing is otherwise required.”).
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For the three remaining bases, I find that without notice and the opportunity to be heard, it was
error for the ALJ to assign culpability to counsel.”

Counsel’s Presence in Turkey

Specifically, with regard to the second basis, counsel’s presence in Turkey, the
Commission finds that no evideﬁce was presented to the ALJ that the Finnegan attorney
supervising the inspection took any action to secure the Perez laptop and the dataon itin
advance of the inspection. That there is no evidence is not surprising given that counse] was
never provided with notice that their conduct in Turkey was at issue and thus no evidence on this
phrticular question was submitted. Before sanctioning counsel, [ would like to know what
actions counsel took (or failed to take) in connection with the production of the Perez laptop in
Turkey, including any specific advice or requests from counsel to Organik Kimya leading up to
the production of the laptop and Organik Kimya’s response to counsel.'’ Here, all we know is

that counsel did not take physical possession of the computer before spoliation, but neither the

? I find that the ALJ’s findings on the three remaining bases directly implicate

counsel’s credibility, ethics, and competence. These are findings that may harm counsel’s
reputation and career. In my view, the findings constitute what is in effect a public reprimand.
Notice and the opportunity to be heard must be provided prior to the imposition of a public
reprimand. See Bowers, 475 F.3d at 544-545. Thus, to the extent Organik Kimya’s
establishment of an escrow account means that it agrees to pay the entire amount of the monetary
sanction, counsel has still incurred a cognizable harm deserving of due process protections. See
Organik Kimya Br. on Issues under Review at 2 (“Organik Kimya is establishing an escrow
account in the United States to eliminate any perception of risk of non-payment of the potential
sanction.”).

10 In its petition for review, Finnegan states that “counsel from Finnegan attended
the inspections with the goal of making sure that Organik Kimya complied with the inspection
requirements of Order No. 16, just as he had during Dow’s two-day plant inspection at Organik
Kimya earlier during discovery.” Finnegan Pet. at 4.
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ALJ nor the Commission cites authority'' or a factual basis'? for concluding that that was a

required duty in this case. No one disputes that counsel has a duty to advise their client to

' The Commission cites Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 433 n.80
(S.D.N.Y. 2004), for the proposition that counsel themselves had a duty to preserve evidence —
presumably by taking possession of it — independent of Organik Kimya’s duty. Zubulake
explains counsel’s duty regarding advising clients on evidence preservation. In discussing the
preservation of backup email, the court states that in certain circumstances such as “[i]n cases
involving a small number of relevant backup tapes, counsel might be advised to take physical
possession of the backup tapes.” Id. at 434. In my view, Zubulake does not articulate a general
duty for counsel to take physical possession of all of its client’s property that is the subject of
discovery. In addition, no authority has been cited indicating that a practice of counsel taking
physical possession of the client’s information is the established standard for litigation at the
Commission. I therefore do not find that a general duty exists at the Commission for counsel to
take possession of their client’s property during discovery. Telecom Int’'l Am. Ltd. v. AT & T
Corp., 189 FR.D. 76, 81 (S.D.N.Y.1999), and Rosenthal Collins Grp., LLC v. Trading Techs.
Int’l, Inc., 2011 WL 722467, at *12 (N.D. Ill. Feb. 23, 2011), cited by the Commission, are
inapposite. Telecom simply discusses the attorney’s “duty to advise and explain to the client its
obligations to retain pertinent documents.” 189 F.R.D. at 81. And in Rosenthal, the court
explained that plaintiff and its counsel could have satisfied their preservation duties by taking
physical possession of evidence that was held by plaintiff’s agent - an agent who was known to
have previously spoliated evidence leading to sanctions earlier in the case and where the agent
interacted with plaintiff through counsel.

12 The Commission finds that Finnegan’s conduct with respect to Dr. Perez’s laptop was
not reasonable in view of what the Commission refers to as Finnegan’s knowledge of destruction
of evidence or attempted destruction of evidence by “Organik Kimya” earlier in the
investigation. The Commission does not cite to any fact-finding in the ID for support, but
instead references Dow’s briefs. A review of the cited pages in Dow’s briefs shows that the
earlier allegations of destruction of evidence related to Dr. Nene, who was a consultant to
Organik Kimya, not an employee. To the extent that the Commission is referring to Dow’s
allegations that Organik Kimya may have destroyed evidence relating to its consultations with
Dr. Nene, a remand for further fact-finding would allow a determination as to whether
Finnegan’s conduct in not taking physical possession of the Perez laptop was reasonable in light
of those allegations. To the extent the Commission is referring to evidence spoliation by Dr.
Nene, the ALJ found in the investigation that, while Organik Kimya should be faulted for failing
to take steps to preserve Dr. Nene’s laptop and external storage devices, Dr. Nene’s bad behavior
could not be imputed to Organik Kimya. ID at 85 (“While it is clear that Dr. Nene intentionally
deleted evidence from his laptop and external storage devices, I do not find the record sufficient
to support imputing that behavior to Organik Kimya™). Given the ALJ’s finding and the fact that
the Commission has precluded additional fact-finding, in my view it is not appropriate to
bootstrap Dr. Nene’s conduct into a basis for concluding that Finnegan should be held liable for
what happened to the laptop of an Organik Kimya employee.
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preserve evidence and an ongoing obligation to monitor théir client’s compliance in order to
ensure that the client is taking the appropriate steps. Whether that duty includes the step of
outside counsel demanding and/or taking physical possession of the client’s information will
depend on the facts of the case. In this case, the record was never developed because the specific
question of Finnegan’s conduct in connection with the prodilction of the Perez laptop was never
put at issue. It remains Ipossible that the facts, once developed, support the conclusion that
counsel should have taken possession of the Perez laptop before it was produced for a forensic
inspection. Without such record, however, I believe it was an error for the ALJ to sanction
counsel for Organik Kimya’s conduct vis-a-vis the Perez laptop. And, in any event, I do not
agree that counsel’s mere presence in the same country as the production can serve as an
appropriate basis for sanctions. See ID at 112 (“Second, counsel for Organik Kimya was present
in Turkey to oversee the inspection of the Perez company-issued laptop when the spoliation
occurred.”).

April 4 Letter

As to the third basis, the April 4 letter, the ID states that the explanations provided therein
are not the “slightest bit credible on their face” and that “[a]ny diligent effort by counsel to check
the veracity of the explanations in that letter before it was filed would have revealed them as

false.” ID at 112. The ID does not, however, address how counsel was deficient in their efforts
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to make a reasonable inquiry.13 It is undisputed that the explanations contained in the letter
turned out to be false. That the statements are false, however, is not a basis by itself to impose
sanctions on counsel. See Loops, 2014 WL 5859156, at *5. The question is whether counsel
conducted a reasonable inquiry before submitting the letter.

Here, the Commission affirms the ID’s finding that the explanations contained in the
April 4™ “are not the slightest bit credible on [their] face [and that] [a]ny diligent effort by
counsel to check the veracity of the explanations in that letter before it was filed would have
revealed them as false.” .The Commission faults Finnegan for relying on a third party IT expert
who, according to the majority opinion, should have but did not conduct what it calls a
“substantive investigation into the veracity of the statements made> in the letter . . ..”
Based on the existing record, I cannot say that Finnegan was not diligent in investigating

the initial allegations regarding the Perez computer spoliation presented in Dow’s March 18

letter (and by extension Dow’s April 3 letter). Again, development of the record in this regard

13 Rule 210.33(c) pertains to sanctions for violation of discovery orders, while Rule

210.4(d), the analog to Rule 11 of the Federal Rules of Civil Procedure, pertains to sanctions
based on attorney representations in written submissions. Given that the letter constitutes a
written submission to the ALJ signed by an attorney and the ID does not find that the letter itself
violated any discovery order, it is not clear to me that Rule 210.33 is the proper basis for any
sanctions based on the letter. Indeed, Finnegan argues that Rule 210.4(d) is the applicable rule
under which to consider the letter. See Finnegan’s Sub. to Issues Under Review at 13-14.
Regardless of which rule is applied, the standard for assessing attorney statements made in a
written submission should be the same: whether the statements were made after an inquiry
reasonable under the circumstances. See 19 C.F.R. § 210.4 (requires attorneys to conduct a
reasonable inquiry into the law and facts before signing pleadings, written motions, or other
documents); see also Advisory Committee Notes on Fed.R.Civ.P. 11 (“The court is expected to
“avoid using the wisdom of hindsight and should test the signer’s conduct by inquiring what was
reasonable to believe at the time the pleading, motion, or other paper was submitted. Thus, what
constitutes a reasonable inquiry may depend on such factors as how much time for investigation
was available to the signer; whether he had to rely on a client for information as to the facts
underlying the pleading, motion, or other paper.”).
20
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may lead me to a different conclusion but, based on the existing record, I cannot agree that the
inquiry conducted by Finnegan before submission of the April 4™ Jetter warrants the imposition
of sanctions.

Here is what the record shows: after receiving the March 18" letter, Organik Kimya
retained Mr. Jones, an independent third-party IT forensic expert whose credentials have not
been challenged. Finnegan Pet. at 9. Finnegan disclosed him to Dow on March 19. Id. Organik
Kimya then filed Mr. Jones’ Protective Order undertaking on March 21, which was a Friday.

See EDIS Doc ID 530221. Thereafter, on Monday, March 24 Finnegan forwarded to Mr. Jones
the report of Dow’s expert, Mr. Lynch. Finnegan Pet. at 9. Subsequently, another of Dow’s
forensic experts, Stroz Friedberg, sent Mr. Jones a copy of the forensic image from the Perez
laptop. Finnegan forwarded additional materials to Mr. Jones, and held a teleconference with
him on March 27, and with a non-testifying expert, Mr. Ferrara, on April 1, attempting to
understand the forensic computer image issues. Id. Mr. Jones testified that after a draft of the
April 4 letter was prepared by Finnegan, he was sent a copy, asked to review and comment on it,
and did not remember proposing any changes to it. See Dow’s Response to Finnegan’s Petition
at 27-28 (citing Jones Tr. at 103:3-17))."*

The contents of the April 4 letter address the then asserted spoliation of Dr. Perez’s
computer. The letter, fof example, acknowledges that Organik Kimya manipulated the computer
by running “certain computer programs and copied files on Dr. Perez’s computer shortly before

the forensic inspection.” April 4, 2014 letter at 3. The letter asserts that the manipulations were

14 Finnegan alleges that the April 4 letter “was based on input from Organik Kimya

and its expert.” See Finnegan’s Sub. to Issues Under Review at 38; Finnegan Pet. at 11. The
fact that Mr. Jones did not propose any edits to the letter should not be summarily taken as an

indication that Finnegan did not perform a reasonable inquiry under the circumstances.
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performed to fix problems with a three-year-old computer, and not with the intent of erasing
files. Finnegan asserts that Mr. Jones’ preliminary review of the Perez forensic image indicated
to him that the anomalies to the computer identified by Dow were consistent with
troubleshooting. Finnegan’s Sub. to Issues Under Review at 37-38. Finnegan asserts that it
relied on this input in its letter. Id.; Finnegan Pet. at 13. In fact, Mr. Jones’ expert report
submitted 11 days after the April 4 letter is consistent with the contents of the letter. See Expert
Report of G. Hunter Jones at ] 37-73. Further, Finnegan did qualify the statements in the April
4 letter. E.g., April 4,2014 letter at 2, 5, 9 (“Organik Kimya’s forensic expert is still in the
process of finalizing his opinions . . . .”; “We understand that in order to test the time server, he
changed the date and time randomly.”; . . . we understand that the Organik Kimya IT
Department installed WinHex to correct the Microsoft Outlook accessibility problems Dr. Perez
was having.”) (emphasis added). 15

The ID concludes that the letter is not “credible on its face.” However, in my opinion,
this finding appears to be at odds with certain comments and positions taken on the record.
Notably, as explained above, at the conclusion of the two day oral argument on Dow’s sanction
motion where the explanations contained in the April 4™ 1etter were discussed extensively, the

ALJ opines that there was no indication that the attorneys were involved with what happened

15 The Commission opinion asserts that Mr. Jones conducted “no substantive

investigation into the veracity of the statements” made in the letter before it was submitted to the
ALJ. It is not clear what is meant by “substantive investigation into the veracity of the
statements.” It seems to suggest that Mr. Jones should have conducted an investigation into the
subjective intent behind the statements apart from an examination of whether the explanations
were technically accurate. In any event, the record shows that Mr. Jones had received the image
of the Perez laptop prior to the letter’s submission and, according to Finnegan, he had provided
input into responding to the allegations of spoliation. See Finnegan’s Sub. to Issues Under
Review at 37-38. I believe that the record should be developed to make a determination whether
Finnegan acted reasonably in these circumstances in relying on Mr. Jones.
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here. July 2014 Hr’g Tr. at 519 (“I want it clear for the record, in case I get hit by a truck or
anything else, knock on wood, I don’t see anything to connect any of the attorneys to what
happened here, that occurred here. There is no indication of that. In fact, if I'm any kind of a
reader of body language, it’s just the opposite.”). In my view, this statement seems wholly
inconsistent with the notion that the explanations contained in the letter submitted by counsel
were not credible on their face.

Further, the notion that the explanations in the April 4™ should be recognized as not
credible on their face to a non-expert is belied by the fact that it took Dow’s computer expert,
Mr. Lynch, over 90 numbered paragraphs in his declaration to address the Perez computer
examination. Dow itself emphasized the difficulty in understanding the Perez laptop in its
motion to supplement the report of Mr. Lynch, stating that “examining a particular device for
evidence of deletion, backdated timestamps and the use of anti-forensic software is much more
time-consuming and complicated” than a one-step forensic examination of an electronic device. |
Reply in Support of Dow’s Motion for Leave at 2. Dow’s brief quoted the deposition testimony
of Mr. Lynch to support the point that the forensic examination of the Perez computer was a
“complicated iterative process.” Id at 3. In light of all this, in my view, the record does not
support the conclusion that the letter can be dgemed not credible on its face from the perspective
of outside counsel who is not an IT forensic computer expert.

If the April 4™ letter is considered credible on its face — which the contemporaneous
statements of both the ALJ and Dow suggests to me that it was — then the question is why was
Finnegan’s reliance on a third-party IT expert not enough. What more should.Finnegan have
done? Additional fact-finding would allow a decision on whether Finnegan acted reasonably in

relying on its experts.
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Litigation Hold

As to the fourth basis, the ID states that “there is no affirmative evidence of record that a
litigation hold memo, or equivalent, was issued or disseminated in this investigation.” 1D at 112.
In this case, the Commission does not know what steps counsel took to advise their client to
identify and preserve evidence and morﬁtor their compliance because the motion for sanctions
was directed at Organik Kimya, not counsel. Again, before imposing what is a severe monetary
sanction and public reprimand, I would like to have the question squarely presented and evidence
submitted with regard to, for example, what advice did counsel provide to their client with regard
to the preservation of evidence; what steps did counsel take to ensure compliance; what was the
client’s response; and what was counsel’s understanding of the client’s response.16

Although the issue has not been explored in the investigation, there is nonetheless record
evidence that indicates counsel did in fact advise Organik Kimya on document preservation. For
example, the declaration of Murat Turaman, who is the Strategic Planning Director at Organik
Kimya, shows that counsel did provide advice on the ALJ’s oral Preservation Order, which
ordered Organik Kimya to preserve Mr. Strozzi’s laptop, among other things, for forensic
examination. The declaration states that Organik Kimya learned of the ALJ ’s preservation

instructions on the afternoon of March 20, the same day the order was issued. Decl. at q 3; see

July 2014 Hr’g Tr. at 298:13-25. The declaration further states that on that evening Mr.

6 In its briefs to the Commission, Finnegan does assert that counsel did undertake

document preservation efforts including “oral document preservation advice provided before
institution of the investigation, written preservation advice provided shortly after institution (and
many months before the February 27-28 inspection) about preserving paper and electronic
documents throughout the proceeding, advice provided during one-on-one interviews with
document custodians about suspending document destruction policies and preserving documents,
and advice about compliance with the ALJ orders.” Finnegan’s Submission in Resp. to Briefing
Questions at 47. _
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Turaman instructed Mr. Strozzi to send the password of his email to “our counsel, as well as
preserve the information in his email account and in his laptop computer.” Decl. at 4. Mr.
Turaman’s knowledge of the ALJ’s Preservation Order could have only originated from Organik
Kimya’s litigation counsel.

Further, during the hearing counsel stated that a document preservation procedure was in
place when directly asked by the ALJ. As noted above, the exchange took place as follows:

JUDGE: ... [A]t the time this litigation was commenced at the ITC, was there a
preservation standard operating procedure order or policy in place?

[FINNEGAN]: In connection with this litigation, your Honor?
JUDGE: Yes.

[FINNEGAN]: And the answer to that is I can go through some details about
that. And as a factual matter, I think the answer is yes.

JUDGE: I’m sorry, I didn’t hear the last.
[FINNEGAN]: As a factual matter, the answer is yes.

[Dow’s counsel then objected and a colloquy between the ALJ and counsel for
both parties followed with regard to the interpretation of certain deposition
testimony from an Organik Kimya employee.]

JUDGE: What I’'m going to do is take what I’ve heard under consideration.
Let’s proceed with everything other than this, okay?

[FINNEGAN]: Other than this topic, your Honor?
JUDGE: Yes

[FINNEGAN]: I would —I'll move on.

July 2014 Hr’g Tr. at 406:5-409:19.

Again, without notice and the opportunity to be heard, I believe it was error for the ALJ

to assign culpability to counsel based on an alleged failure to issue a litigation hold
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memorandum to the client. Indeed, it strikes me as exceedingly unfair to do so after Finnegan
offered to go into detail about the preservation policy in place and the ALJ declined to hear it.

D. Sanctions with Respect to Mr. Yarsuvat

Organik Kimya is represented in this investigation by Finnegan and Mr. Yarsuvat. The
ID does not indicate whether the sanctions were to be imposed on both Finnegan and Mr.
Yarsuvat or just Finnegan. The Commission finds that the record does not support sanctions
against Mr. Yarsuvat and that the bases relied upon for sanctioning counsel do not appear to be
directed at Mr. Yarsuvat. |

My view is that the record on whether attorney sanctions should be imposed has not been
developed because notice was never provided. Given that the record has not been developed,
and that I believe the matter of attorney sanctions should be remanded back to the ALJ, it
appears premature to decide that the record does not support sanctions against Mr. Yarsuvat.
The little that the record does show indicates that, like Finnegan, Mr. Yarsuvat was present in
Turkey when the forensic examination of Dr. Perez’s laptop took place. I would therefore
remand the issue of sanctions as to Mr. Yarsuvat for additional fact-finding. In so doing I do not
mean to suggest that Mr. Yarsuvat should be sanctioned. I simply cannot arbitrarily assign or not -
assign culpability based on the record as it currently exists.
IV. CONCLUSION

Before the Commission sanctions counsel under Rule 210.33(c)— an action that impugns
counsel’s integrity and which harms the reputation and potentially career — tha.lt counsel should
receive notice that their conduct is at issue and the opportunity to present evidence and argument

on their behalf. In this investigation, I find that Organik Kimya’s counsel did not receive
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adequate notice or opportunity. I therefore would bifurcate the proceedings, vacate the sanctions

imposed on counsel and remand the issue to the ALJ for additional proceedings.
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SUMMARY: Notice is hereby given that the U.S. International Trade Commission has granted
motions by Finnegan, Henderson, Farabow, Garrett & Dunner, LLP (“Finnegan”) and Omiir
Yarsuvat (“Yarsuvat”) to intervene in this investigation for a limited purpose. The Commission
has further determined to review an initial determination (“ID”’) (Order No. 27) issued by the
presiding administrative law judge (“ALJ”) finding respondents Organik Kimya San. ve Tic. A.S
of Istanbul, Turkey; Organik Kimya Netherlands B.V. of Rotterdam-Botlek, Netherlands; and
Organik Kimya US, Inc., of Burlington, Massachusetts (collectively, “Organik Kimya™) to be in
default as a sanction for discovery abuse and ordering monetary sanctions. Accordingly, the
Commission requests written submissions, under the schedule set forth below, on certain issues
under review and on the issues of remedy, public interest, and bonding.

FOR FURTHER INFORMATION CONTACT: Clark S. Cheney, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-2661. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street, S.W.,
Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at http.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at http.//edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission TDD terminal on (202) 205-1810.



SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on June
21,2013, based on a complaint filed by the Dow Chemical Company of Midland, Michigan, and
by Rohm and Haas Company and Rohm and Haas Chemicals LLC, both of Philadelphia,
Pennsylvania (collectively, “Dow™). 78 Fed. Reg. 37571 (June 21, 2013). The complaint
alleged violations of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), by
reason of the importation into the United States, the sale for importation, and the sale within the
United States after importation of certain opaque polymers that infringe certain claims of four
United States patents: U.S. Patent Nos. 6,020,435; 6,252,004; 7,435,783; and 7,803,878. The
notice of investigation named five respondents: the three Organik Kimya respondents noted
above; Turk International LLC of Aptos, California (“Turk”); and Aalborz Chemical LLC d/b/a
All Chem of Grand Rapids, Michigan (“Aalborz”). The complaint and notice of investigation
were amended to add allegations of misappropriation of trade secrets. 78 Fed. Reg. 71643 (Nov.
29, 2013). The Office of Unfair Import Investigations is not a party to this investigation.

On December 13, 2013, the Commission determined not to review an initial determination
(Order No. 11) terminating the investigation with respect to U.S. Patent Nos. 7,435,783; and
7,803,878.

On May 19, 2014, Dow filed a motion for default and other sanctions against Organik
Kimya for discovery abuse. On May 21, 2014, Organik Kimya filed a motion to terminate based
upon a consent order stipulation. On July 8-9, 2014, the ALJ conducted a hearing on the pending
motions. On October 20, 2014, the ALJ issued an ID (Order No. 27) finding Organik Kimya in
default, under Commission Rule 210.42(c), and ordering monetary sanctions jointly and severally
against Organik Kimya and its counsel. Organik Kimya is represented by Finnegan, a law firm in
Washington, DC, and by Yarsuvat, an attorney in Istanbul, Turkey. The ALJ denied Organik
Kimya’s motion to terminate the investigation based upon a consent order stipulation.

On October 28, 2014, Organik Kimya filed a petition for review of the sanctions ID. The
same day, Finnegan and Yarsuvat filed separate motions befoie the Commission to intervene in the
investigation for the purpose of contesting joint liability for the monetary sanction. Finnegan and
Yarsuvat also filed provisional petitions for review of the sanctions ID. On November 10, 2014,
Finnegan filed a motion for leave to file a reply in support of its motion to intervene, which Dow
opposed. The Commission extended the time for determining whether to review the sanctions ID
until December 16, 2014.

On October 30, 2014, Dow filed an unopposed motion to withdraw the amended complaint
as to the two remaining asserted patents, U.S. Patent Nos. 6,020,435 and 6,252,004, and to
withdraw all allegations against Turk and Aalborz. On November 3, 2014, the ALJ granted the
motion in an ID (Order No. 29), and on December 1, 2014, the Commission determined not to
review the ID. Accordingly, the only remaining respondents in the investigation are the Organik
Kimya respondents. The only remaining issues are Dow’s claims based on trade secret
misappropriation and the sanctions ID.



The Commission has determined to grant the motion by Finnegan for leave to file a reply in
support of its motion to intervene and has considered the reply. The Commission has further
determined to grant the petitions by Finnegan and Yarsuvat to intervene in this investigation for
the limited purpose of disputing joint and several liability for the monetary sanctions imposed in
the sanctions ID. The Commission has considered the petitions for review filed by Finnegan and
Yarsuvat, in addition to the petition for review filed by Organik Kimya and the oppositions thereto
filed by Dow.

In light of the intervention by Finnegan and Yarsuvat, the Commission has determined to
review the sanctions ID. In connection with its review, the Commission requests responses only
to the following questions. The parties are to brief their positions with reference to the applicable
law and citations to the existing evidentiary record. No new evidence will be considered.

1. Please brief the law governing what types of notice and opportunity to present
evidence and argument must be provided to counsel before imposing sanctions on the
counsel based on the types of conduct cited on page 112 of the ID. Please also brief how
that governing law applies to Organik Kimya’s counsel in this investigation, based on the
existing record in this investigation. In answering this question, please specifically
address whether and when Organik Kimya’s counsel was or should have been on notice
that counsel might be subject to sanctions and whether they were given adequate
opportunity to present evidence and argument on any issue of which they had notice.

2. Please discuss duties that counsel may have under ITC rules, ethics rules, case law,
and any other relevant sources with respect to the conduct cited on page 112 of the ID,
including duties relating to the implementation of a litigation hold, a duty to investigate
before making a representation to the tribunal, a duty to avoid willful blindness, or a duty to
preserve or take possession of evidence. In answering this question, please also address
any duties that may arise when counsel has received notice of allegations that the counsel’s
client has intentionally spoliated evidence. Please also explain with citation to the
existing record whether Organik Kimya’s counsel satisfied any such duties in this
investigation. ‘

Other issues on review are adequately presented in the pafties’ existing filings. The
parties are not to brief the sanction finding Organik Kimya in default nor Organik Kimya’s liability
for monetary sanctions.

In connection with the final disposition of this investigation, the Commission may:
(1) issue an order that could result in the exclusion of articles manufactured or imported by the
respondents; and/or (2) issue a cease and desist order that could result in the respondents being
required to cease and desist from engaging in unfair acts in the importation and sale of such
articles. Accordingly, the Commission is interested in receiving written submissions that address
the form of remedy, if any, that should be ordered. If a party seeks exclusion of an article from
entry into the United States for purposes other than entry for consumption, the party should so
indicate and provide information establishing that activities involving other types of entry either
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are adversely affecting it or likely to do so. For background, see Certain Devices for Connecting
Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843, Comm’n Op. at
7-10 (December 1994).

If the Commission contemplates some form of remedy, it must consider the effects of that
remedy upon the public interest. The factors that the Commission will consider include the effect
that the exclusion order and/or cease and desists orders would have on (1) the public health and
welfare, (2) competitive conditions in the U.S. economy, (3) U.S. production of articles that are
like or directly competitive with those that are subject to investigation, and (4) U.S. consumers.
The Commission is therefore interested in receiving written submissions that address the
aforementioned public interest factors in the context of this investigation.

* If the Commission orders some form of remedy, the U.S. Trade Representative, as
delegated by the President, has 60 days to approve or disapprove the Commission’s action. See
Presidential Memorandum of July 21, 2005, 70 Fed. Reg. 43251 (July 26, 2005). During this
period, the subject articles would be entitled to enter the United States under bond, in an amount
determined by the Commission and prescribed by the Secretary of the Treasury. The
Commission is therefore interested in receiving submissions concerning the amount of the bond
that should be imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: Parties to the investigation, interested government agencies, and
any other interested parties are encouraged to file written submissions on the issues of remedy, the
public interest, and bonding. Complainants are requested to submit proposed remedial orders for
the Commission’s consideration. Complainants are further requested to state the date upon which
the patents expire and the HTSUS numbers under which the accused products are imported and to
provide identification information for all known importers of the subject articles.

Written submissions and proposed remedial orders must be filed no later than the close of
business on December 30, 2014. Reply submissions must be filed no later than the close of
business on January 7,2015. No further submissions on these issues will be permitted unless
otherwise ordered by the Commission. ‘

Persons filing written submissions must file the original document electronically on or
before the deadline stated above and submit eight true paper copies to the Office of the Secretary
pursuant to section 210.4(f) of the Commission’s Rules of Practice and Procedure (19 CFR
§ 210.4(f)). Submissions should refer to the investigation number (‘‘Inv. No. 337-TA—883"*) in a
prominent place on the cover page and/or the first page. (See Handbook for Electronic Filing
Procedures, http://www.usitc.gov/secretary/fed_reg notices/rules/
handbook on_electronic_filing.pdf). Persons with questions regarding filing should contact the
Secretary (202-205-2000).

Any person desiring to submit a document to the Commission in confidence must request
confidential treatment. All such requests should be directed to the Secretary to the Commission
and must include a full statement of the reasons why the Commission should grant such treatment.
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See 19 C.F.R. § 201.6. Documents for which confidential treatment by the Commission is
properly sought will be treated accordingly. A redacted nonconfidential version of the document
must also be filed simultaneously with any confidential filing. All nonconfidential written
submissions will be available for public inspection at the Office of the Secretary and on EDIS.

The authority for the Commission’s determination is contained in section 337 of the Tariff
Act of 1930, as amended (19 U.S.C. § 1337), and in Part 210 of the Commission’s Rules of
Practice and Procedure (19 C.F.R. Part 210).

By order of the Commission.

CHAE>

Lisa R. Barton
Secretary to the Commission

Issued: December 16, 2014
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Paul F. Brinkman, Esq.
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& DUNNER LLP

901 New York Avenue, NW

Washington, DC 20001
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