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UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
" In'the Matter of
CERTAIN MULTIPLE MODE Invéstigatidn No. 337-TA-895
OUTDOOR GRILLS AND PARTS
THEREOF

NOTICE OF COMMISSION’S FINAL DETERMINATION FINDING A VIOLATION
OF SECTION 337; ISSUANCE OF A LIMITED EXCLUSION ORDER AND CEASE
AND DESIST ORDERS TERMINATION OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has found a
violation of Section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), in the
“unlawful importation, sale for importation, and sale after importation by respondents The
Brinkmann Corporation (“Brinkmann”) of Dallas, Texas; Outdoor Leisure Products, Inc.
(“OLP”) of Neosho, Missouri; Dongguan Kingsun Enterprises Co., Ltd. (“Kingsun”) of
Dongguan City, China; Academy, Ltd. (“Academy”) of Katy, Texas; and Ningbo Huige Outdoor
Products Co., Ltd. (“Huige”) of Zhejiang Province, China, of certain multiple mode outdoor
grills and parts thereof by reason of infringement of one or more claims of U.S. Patent No.
8,381,712 (“the *712 patent”). The Commission also found defaulted respondent Keesung
Manufacturing Co., Ltd. (“Keesung”) of Guangzhou, China in violation pursuant to Section
337(g)(1). The Commission’s determination is final, and the investigation is terminated.

FOR FURTHER INFORMATION CONTACT: Cathy Chen, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-2392. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,

S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at Attp.//www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket (EDIS)
at http://edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.




SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
September 26, 2013, based on a complaint filed on behalf of A&J Manufacturing, LLC of St.
Simons, Georgia and A&J Manufacturing, Inc. of Green Cove Springs, Florida (collectively,
“A&J” or “Complainants™). 78 Fed. Reg. 59373 (Sept. 26, 2013). The complaint alleged

_violations of Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the sale for

importation, importation, or sale within thé United States after importation of certain multiple
mode outdoor grills and parts thereof by reason of infringement of certain claims of the *712
patent, the claim of U.S. Patent No. D660,646, and the claim of U.S. Patent No. D662,773. The
Commission’s notice of investigation, as amended, named numerous respondents including
Brinkmann, OLP, Kingsun, Academy, Huige, Char-Broil, LLC (“Char-Broil”), and Fudeer
Electric Appliance Co., Ltd. (“Fudeer”). The Office of Unfair Import Investigations (“OUII”) is
also a party to this investigation. '

~ On January 9, 2014, the Commission determined not to review an initial determination
finding respondent Keesung in default. Order No. 16 (Dec. 20, 2013).

- On June 24, 2014, the Commission affirmed-in-part and vacated-in-part an initial
determination granting-in-part a motion for summary determination of non-infringement filed by
Char-Broil, Fudeer, OLP, Kingsun, Tractor Supply Co., and Chant Kitchen Equipment (HK) Ltd.
The Commission found that Complainants admit that the following redesigned grills do not
infringe the *712 patent: (1) Chant/Tractor Supply’s New Model 1046761; (2) Rankam’s
Member’s Mark Grill, Model No. GR2071001-MM (Ver. 2) and (3) Rankam’s Smoke Canyon
Grill, Model No. GR2034205-SC (Ver. 2). Comm’n Op. at 1 (Jun. 24, 2014). The Commission
found the other redesigned products at issue were within the scope of the investigation. Id. The
Commission adopted the ALJ’s construction of the “openable [] cover” limitations of claims 1
and 17 on modified grounds. Id. The Commission affirmed the ALJ’s finding of non-
infringement of claims 1 and 17 for the Char-Broil Oklahoma Joe Longhorn Model 12210767
Grill and adopted the ALJ’s findings that the redesigned grills do not infringe claims 1 and 17 on
modified grounds. Id. The Commission also found that the “openable [] cover means”
limitations of claim 10 are means-plus-function limitations and directed the ALJ to make
findings consistent with its means-plus-function interpretation. d. at 2.

On July 31, 2014, the Commission determined not to review an initial determination
granting a motion for partial termination of the investigation based on withdrawal of allegations
in the complaint concerning the two asserted design patents. See Order No. 50 (Jul. 14, 2014).

On September 26, 2014, the ALJ issued the final Initial Determination (“ID”), finding a
violation of section 337 as to respondents Brinkmann, OLP, Kingsun, Academy, and Huige
based upon his determinations: (i) that certain, but not all, accused products infringe at least one
claim of the 712 patent; (ii) that the domestic industry requirement has been satisfied with
respect to the *712 patent; and (iii) that the asserted claims of the 712 patent have not been

.shown by clear and convincing evidence to be invalid. On October 9, 2014, the ALJ issued his
" Recommended Determination on remedy and bonding.



-On October 14, 2014, A&]J filed a petition for review of certain aspects of the final ID’s

findings concerning claim construction and infringement. On the same day, Brinkmann, OLP,
and Academy together sought review of certain aspects of the final ID’s findings regarding
validity. OLP separately challenged certain aspects of the final ID’s ﬁndmgs regarding claim
construction and infringement. Academy and Huige petitioned for review of the ID’s
determination (Order No. 47) to exclude evidence and testimony concerning their redesigns, and
the ALJY’s refusal to make a determination as to whether those redesigns infringe the asserted
claims of the *712 patent. Responses to the petitions were filed on October 22, 2014.

On December 2, 2014, the Commission determined to review the final ID in part and
requested briefing on issues it determined to review, and on remedy, the public interest, and
bonding. 79 Fed. Reg. 72700-02 (Dec. 8, 2014). Specifically, with respect to the 712 patent,
the Commission determined to review: (1) the ID’s construction of the “exhaust” and “exhaust
means” limitations in claims 10 and 16, and related findings regarding infringement of claims
10-16; (2) the ID’s findings regarding infringement of claims 1, 4, and 6-8 by the accused Dyna-
Glo grills imported by respondent GHP Group, Incorporated; (3) the ID’s findings regarding
infringement of claims 1, 2, 4-8, 10, 11, and 13-15 by the accused Char-Broil Model No.
463724512 grill; and (4) the ID’s finding that the 712 patent was not shown to be invalid.

On December 12, 2014, A&J and OUII each filed initial written submissions regarding
issues on review, remedy, the public interest, and bonding. On the same day, the respondents
jointly filed their initial written submission regarding issues on review, remedy, the public
interest, and bonding. Responses to the initial written submissions were filed on December 19,
2014.

Having examined the record of this investigation, including the parties’ submissions and
responses thereto, the Commission has determined that 35 U.S.C. § 112, 9 6 applies to the
“exhaust means” and “exhaust” limitations in claims 10 and 16. Based on the Commission’s
interpretation of claims 10-16, the Commission has determined (i) that the accused Brinkmann
- 810-3821 grill infringes claims 10, 11, 13, 15, and 16; (ii) that the accused Academy/Huige grills
infringe claims 10-13, 15, and 16; and (iii) that the other accused Brinkmann grills, the
OLP/Kingsun redesigned grills, the OLP/Kingsun original grills, and the Char-Broil/Fudeer grills
do not infringe any of claims 10-16 of the *712 patent. The Commission vacates the ID’s finding
that the DGB730SNB-D grill does not infringe claims 1, 4, and 6-8 of the’712 patent. The
Commission also reverses the ID’s finding that the DGI810CSB-D grill does not infringe claims
-1, 4, and 6-8 of the’712 patent. With respect to the accused Char-Broil/Fudeer grill, Model No.
463724512, the Commission has determined to affirm, with modified reasoning, the ID’s finding
that the grill does not infringe any asserted claims of the *712 patent. The Commission has
further determined to affirm, with modified reasoning, the ID’s finding that the asserted claims
of the *712 patent have not been proven invalid as obvious. Accordingly, the Commission has
found a violation of section 337 as to respondents Brinkmann, OLP, Kingsun, Academy, and
Huige, and defaulted respondent Keesung,

‘The Commission has determined that the appropriate form of relief is a limited exclusion
order prohibiting the unlicensed entry of covered multiple mode outdoor grills and parts thereof

"3



manufactured by, for, or on behalf of Brinkmann, OLP, ngsun Academy, Huige, and
Keesung, or any of their affiliated compames parents, subsidiaries, licensees, or other related
business entities, or their successors or assigns. The Commission has also determined to issue
cease and desist orders prohibiting Brinkmann, OLP, and Academy from further importing, -

~ selling, and distributing articles that infringe certain claims of the *712 patent in the United
States. The orders include the followmg exemptlons (1) conduct licensed or authorized by the
owner of the *712 patent; (2) conduct related to covered products imported by or for the United
States; and (3) the importation, distribution, and sale of parts for use in the maintenance, service,
or repair of covered products purchased prior to the effective date of the orders. The
Commission has carefully considered the submissions of the parties and has determined that the
public interest factors enumerated in section 337(d)(1), (f)(1), and (g)(1) do not preclude
issuance of its orders. - )

Finally, the Commission has determined that excluded multiple mode outdoor grills and
parts thereof may be imported and sold in the United States during the period of Présidential
review (19 U.S.C. § 1337(j)) with the posting of a bond of 100 percent of the entered value for
all covered articles manufactured by, for, or on behalf of Keesung, and the posting of a bond of
zero percent for all covered articles manufactured by, for, or on behalf of Brinkmann, OLP,
Kingsun, Academy, and Huige. The Commission’s Orders and Opinion were delivered to the
President and to the United States Trade Representative on the day of their issuance.

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1337), and in Part 210 of the Commission’s Rules
of Practice and Procedure (19 C.F.R. Part 210).

By order of the Commission.

Lisa R. Barton
‘ _ Secretary to the Commission
Issued: February 3, 2015



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washmgton, D.C. '

* In the Matter of

CERTAIN MULTIPLE MODE Inv. No. 337-TA-895
OUTDOOR GRILLS AND PARTS
THEREOF

LIMITED EXCLUSION ORDER
The Commission found that there is a violation of Section 337 of the Taﬁff Act of 1930;
as amended (19 U.S.C. § 1337), in the unlawful importation, sale for importation, and sale after
importation by Respondents The Brinkmann Corporation (“Brinkmaﬁn”) of Dallas, Texas;
Outdoof Leisure Products, Inc. (“'OLP”jAof Neosho, Missouri; Dongguan Kingsun Enterprises

Co., Ltd. (“Kingsun”)'of Dongguan City, China; Academy, Ltd. (“Academy™) of Katy, Texas;

and Ningbo Huige Outdoor Products Co., Ltd. (“Huige”) of Zhejiang Province, China, of certain

multipl¢ mode outdoor grills and parts thereof by reason of infringement of one or more claims
of U.S. Patent No. 8,381,712 (\“the ’712 patent”™).

The Commission also found Respondent Keesung Manufaéturing Co., Ltd. (“Keesung”)
of Guangzhbu, China in défault pursuant to section 337(g)(1) and 19 C.F.R. § 210.16 for failing
to respond to the Notice of Investigation and a complaint that alleged a violation of Section 337
of the Tariff Act of 1930, as amended (19 U.S.C. § 1337), with respect to the unlawful
impq;tatioh, sale for importation, and sale after importation into the United States of certain
multiple mode outdoor grills and parts thereof by reason of infringement of one or more claims

of the *712 patent.



Having reviewed the record of this investigation, including the written submissions of the
parties, the Commission has made its determination on the issues of remedy, the public interest,

and bonding. The Commission has determined that the appropriate form of relief is a limited

" exclusion order prohibiting the unlicensed entry of covered multiple mode outdoor grills and

parts thereof manufactured by, for, or on behalf of Brinkmann, OLP, Kingsun, Academy, Huige,
and Keesung, or aﬁy of their affiliated companies, parents, subsidiaries, or other relatéd business
entities, or their successors or assigns. | |

The Commission has also determined that the public iﬁterest factors enumerated in
19 US.C. §§ i337(d)(1) and 1337(g)(1) do.not preclude the issuance of the limited exclusion
order.. ) |

During the Presidential review peﬁod, the Commission has further determint_ed toseta
bond of 100 percent of the entered value for all covered products manufactured by, for, or on

behalf of Keesung, and to set a bond of zero percent of the entered value for all covered products

- manufactured by, for, or on behalf of Brinkmann, OLP, Kingsun, Academy, and Huige.

Accordingly, the Commission heréby ORDERS that:

1. Multiple mode outdoor grills and parts théreof covered by oﬁe or more of claims
1,2,4,6-11, 13, and 15-20 of the *712 patent and that are ménufactured abroad
by or on behalf of, or imported by or on behalf of Brinkmann or any of its
affiliated companies, parents, subsidiaries, or other related business entities, or its
successors or assigns, are excluded from enfry for consumption into the United
States, entry for consumption from a foreigﬁ trade zone, or wi.thdrawal from a
warehouse for consumption, for the remaining term of the patent, except under |

license of the patent owner or as provided by law, and except for parts imported



folr usé in the maintenance, service, or repair of multiple mode outdoor grills
purchased prior to the éffective date of this Order.

Multiple mode outdoor grills and parts thereof covered by one or more of claims
1;9 of the ."7_12. f)éte'ﬁt and that aré .mar.uilfac.t-urec-lvabr'o.ad by or»c>)n béhalf .of, bbr
imported by or on behalf of OLP, Kingsun, or any of their affiliated companies,
parents, subsidiaries, or other related business entities, or their successors or
assigns, are excluded from entry for consumption into the United States, entry for
consumption from a foreign_ trade zone, or withdrawal from a warehouse for
consumption, for the remaim’pg term of tﬁe patent, except under license of the
patent owner or as provided by law, and except for parts. imported for use in the
maintenance, serviéé, or repair of multiple mode outdoor grills purchased prior to
the effective date of this Order. |

Multiple mode outdoor grills and parts thereof covered by one or more of claims
1-13, 15, and 16 of the *712 patent and that are manufactured abroad by or on
behalf of, or imported by or on behalf of Academy, Huige, or any of their
affiliated companies, parents, subsidiaries, or other related business entities, or
their successors or assigns, are excluded from entry for consumption into the
United States, entry for consuinptioﬁ from a foreign trade zone, or withdrawal
from a warehouse for consumption, for the remaining term 6f the patent, except
under license of the patent owner or as provided by law, and except for parts
imported for use in the maintenance, service, or repair of multiple mode outdoor |
grills purchased prior to the effective date of this Order.

Mulﬁple mode outdoor grills and parts thereof covered by one or more of claims

1,4, 6-10, 13, 15, and 16 of the *712 patent and that are manufactured abroad by
3



or on behalf of, or imported by or on behalf of Keesung, or any of its affiliated
companies, parents, subsidiaries, or other related business entities, or its
successors or assigns, are excluded frofn ent;‘y for c_:onsumpﬁon into the United
States, entry for consumption from a foreign trade zone, or withdrawal from a
warehouse fof consumption, for the remaining terrh of the patent, exceiat under
license of the patent owner or as provided by law, and except for parts imported
for use in the maintenance, service, or repair of multiple mode outdoor grills.
purchased prior to the effective date of this Order.

Notwithstanding paragraphs 1-4 of this Order,.the multiple mode outdoor grills
and parts thereof are entitled to entry into the United States for consumption,
enfry for consumption from a foreign-trade zone, or withdrawal from a warehouse
for consumption under bond in the amount of 100 percent of the entered value for
all covered products manufactured by, for, or on behalf of Keesung, and zero
percent of the entered value for all covered products ma/nufactured by, for, or on
behalf of Brinkmann, OLP, Kingsu-n, Academy, and Huige pursuant to |
subsection (j).of Section 337 (19 U.S.C. § 1337(j)) and the Presidential
Memorandurﬁ for the United States Trade Representative of J uly 21, 2005 (70
Fed. Reg. 43,251), from the day after this Order is receive_d by the United States
Trade Representative until such time as the Unitéd States Trade Represehtative
notifies the Commission that this Order is approved or disaﬁprovcd but, in any
eve‘:nt,v not later than sixty days after the date of receipt of this Order.

At the discretion of U.S. Cusfoms and Border Protection (“CBP”) and pursuant to
procedures that it establishes, persons seeking to import multiple mode outdoor

grills and parts thereof that are potentially subject to this Order may be required to



certify that they are familiar with the terms of this Order, that they have made
appropriate inquiry, and thereupon state that, to the best of their knowledge and
belief, the products being imported are not excluded from entry under one or more
of paragraphs .1.-4 of th.i-s'Orciér. At ité .disc.r.etio.r.l; CﬁP rﬁéy réquiré peféon; -who”
have provided the certification described in this paragraph to furnish such records
or analyses as are necessary to substantiate the certification.

7. The provisions of this Order shall not apply to multiple mode outdoor grills and
parts thereof found to be non-infringing as detailed.in the Commission Opinion
dated June 27, 2014, the final initial determination dated September 26, 2014 at
pages 54-57 and 59, and the Commission Opinion dated February 3, 2015 at
pages 27-36.

| 8. In accordance With 19 U.S.C. § 1337(1), the provisions of this Order shall not
apply to multiple mode outdoor grills and parts thereof imported by and for the
use of the United States, or imported for, and to be used for, the United States
with the authorization or consent of the Government. |

9. The Commission may modify this Order in accordance with the procedures
described in section 210.76 of the Commission’s Rules of Practice and Procedure
(19 C.F.R. § 210.76).

10.  The Secretary shall serve copies of this Order upon each party of record in this
investigation and upon the Department‘of Health and Human Services, the
Department of Justice, the Federal Trade Commission, and U.S. Customs and

Border Protection.



11.  Notice of this Order shall be published in the Federal Register.

By Order of the Commission.

Lisa R. Barton
- Secretary to the Commission

Issued: February 3, 2015



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
CERTAIN MULTIPLE MODE OUTDOOR Investigation No. 337-TA-895
GRILLS AND PARTS THEREOF

CEASE AND DESIST ORDER
IT IS HEREBY ORDERED THAT Outdoor Leisure Products, Inc. of 45400 Doniphan
Drive, Neosho, Missouri 64850, cease and desist from conducting any of the following activities
.in the United Statés: importing, selling, marketing, advertising, distributing, transferring (except
for exportation), and soliciting U.S. agents or distributors for multiple mode outdoor grills and
parts thereof that infringe one or more of claims 1-9 of U.S. Patent No. 8,381,712 (“the *712

patent”) in violation of Section 337 of the Tariff Act of 1930, as amended (19 U.S.C. § 1337).

I.
Definitions
As used in this order:
(A)  “Commission” shall mean the United States International Trade Commission.

(B) “Complainants” shall mean A&J Manufacturing, LLC of St. Simons, Georgia,
and A&J Manufacturing, Inc. of Green Cove Springs, Florida.

(C)  “Respondent” shall mean Outdoor Leisure Products, Inc. of Neosho, Missouri.

tD) “Person” shall mean an individual, or any non- governmeﬁtal partnership, ﬁﬁn,
association, corporation, or other legal or business entity other than Respondent or
its majority-owned or controlled subsidiaﬁes, successors, or assigns.

(E)  “United States” shall mean the fifty States, the District of Columbia, and Puerto

Rico.



(F)

(&)

The terms “import” and “importation” refer to importation for entry for
consumption under the Customs laws of the United States.

The term “covered products” shall mean multiple mode outdoor grills and parts

thereof that infringe one or more of claims 1-9 of the *712 patent. Covered

products shall not include multiple mode outdoor grills and parts thereof found td

be non-infringing as detailed in the Commission Opinion dated June 27, 2014, the

~ final initial determination issued on September 26, 2014 at pages 54-57 and 59,

and the Commission Opinion dated February 3, 2015 at pages 27-36.

1L
Applicability

The provisions of this Cease and Desist order shall apply to the Respondent and to any of

its principals, stockholders, officers, directors, employees, agents, distributors, controlled

(whether by stock ownership or otherwise) and majority-owned business entities, successors, and

assigns, and to each of them, insofar as they are engaging in conduct prohibited by section III,

infra, for, with, or otherwise on behalf of Respondent.

TIL.
Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by this Order.

For the remaining term of the *712 patent, Respondent shall not:

(A)
B)

©
(D)

import or sell for importation into the United States cdvered products;
market, distribute, sell, or otherwise transfer (except for‘exportation) in the United
States importéd Wcovered products;
advertise imported covered produbts;

solicit U.S. agents or distributors for imported covered products; or



(E)  aid or abet other entities in the importation, sale for importation, sale after
importation, transfer, or distribution of covered products.

IV.
Conduct Permitted

Notwithstanding any other provision of this Order, Respondent shall Be permitted:

A. To distribute or sell parts imported for use in the maintenance, service, or repair
of multiple mode outdoor grills purchased prior to the effective date of this Order;

B. To engage in specific conduct otherwise prohibited by the terms of this Order if,
ina writtén instrument, the owner of the *712 patent authorizes or licenses such
specific conduct; or.

C. To engage in specific conduct otherwise prohibited by the terms _of this Order if
such specific conduct is related to the importation or same of covered products by
or for the .United States.

V.
Reporting

For purposes of this requirement, the reporting periods shall commence on January 1 of
each year and shall end on the subsequent December 31. The first report required under this
section shall cover the period from the date of issuance of this order through December 31, 2015.
This reporting requirement shall continue in force until such time as Respondent has truthfully
reported, in two consecutive timely filed repoﬁs, that they have no inventory of covered products
in the United States. _

Within thirty V(3 0) days of the last day of the repérting [;eriod, Réspoﬁdent shéll report to
the Commission (a) the quantity in units and the value in dollars of covered products that it has

(i) imported and/or (ii) sold in the United States after importation during the reporting period,



and (b) the quantity in units and value in dollars of reported covered products that remain in -
inventory in the United States at the end of the réporting- period.’

Respondents filing written submissions must file the original document electronically on
or before the deadlines stated above and éiibmit eight (8) true paper copies to the Office of the
Secretary by noon the next day pursuant to section 210.4(f) of the Commission’s Rules of
Practice and Procedure (19 C.F.R. § 210.4(f)). Submissions should refer to the investigation
number (“Inv. No. 337-TA-895”) in a prominent place on the cover pages and/or the first page.

| (See Handbook for Electronic Filing Procedures,
http://www.usitc.gov/secretary/fed reg notices/rules/handbook_on_electronic_filing.pdf).
Pérsons with questions regarding filing should contact the Secretary (202-205-2000). If
Respondent desires to submit a document to the Commission in confidence, it must file the
original and a public version of the original with the Office of the Secretary and must serve a
copy of the confidential version on Complainants’ counsel.!

Any failure to make the required report or the ﬁling of any false or inaccurate report shall
constitute a vielation of this order, and the submissic;n of a false or inaccurate report may be

referred to the U.S. Department of Justice as a possible criminal violation of 18 U.S.C. § 1001.

VI.
Record-Keeping and Inspection

(A)  For the purpose of securing compliance with this Order, Respondent shall retain
any and all records relating to the sale, offer for sale, marketing, or distribution in

the United States of covered products, made and received in the usual and

! Complainants must file a letter with the Secretary identifying the attorney to receive
reports and bond information associated with this order. The designated attorney must be on the
protective order entered in the investigation. -



ordinary course of business, whether in detail or in summary form, for a period of
three (3) yeafsl from the close of the fiscal year to which they pertain.

(B)  For the purposes of determining or securing compliance with this Order and for
.1.10 ofher ﬁurpase, éﬁbjéét to-ény ﬁriviiege Afeco;g»nizéd by ihe fédéfél co~1.1rts. 6f tﬁé
United Stateé, and upon reasonable written notice by the Commission or its staff,
duly authorized representatives of the Commission shail be permitted access and
the right to inspect and copy, in Respondent's principal offices during office
hours, and in the presence of counsel or other representatives if Respondent so
chooses, all books, ledgers, accounts, correspondence, memoranda, and other
records and documents, in detail and in summary form, that must be retained
under subparagraph VI(A) of this Order.

VII.
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)  Serve, within fifteen days after the effective date of this Ofder, a copy of this
Order upon each of its respective officers, directors, managing agents, agenté, and
employees who have any responsibility for the impértation, marketing,
distribution, or salé of imported covered products in the United States;

(B)  Serve, within fifteen days after the succession of any pérsons referred to in
subparagraph VII(A) of this order, a copy of the Order upon each successor; aﬁd

(C) - Maintain such records as will show the name, title, and address of each person
upon whom the Order has been served, as described in subparagraphs VII(A) and

VII(B) of this order, together with the date on which service was made.
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The obligations set forth in subparagraphs VII(B) and VII(C) shall remain in effect until

the expirétion date of the *712 patent.

VIIL
_Confidentiality

Any request for confidential treatment of information obtained by the Commission
pursuant to Section V or VI of this Order should be made in accordance with section 201.6 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 201.6). For all reports for which
confidential treatment is sought, Respondent must provide a public version of such report.with

confidential information redacted.

IX.
Enforcement

Violation of this order may result in any of the actions specified in section 210.75 of the
Commission's Rules of Practice and Procedure (19 C.F.R. § 210.75), including an action for civil
penalties under section 337(f) of the Tariff Act of 1930 (19 U.S.C. §’ 1337(f)), as well as any |
other action that the Commission deems appropriate. In determining whether Respondent is in
violation of this order, the Commission may infer facts adverse to Respondent if it fails to
provide adequate or timely information.

. X,
Modification

‘The Commission may amend this order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission's Rules of Practice and Procedure (19 '
C.F.R. § 210.76).

XI. -
Bonding

~ The conduct prohibited by section III of this order may be continued during the sixfy (60)

day period in which this Order is under review by the United States Trade Representative, as



7

delegated by the President (70 Fed. Reg. 43,251 (Jul. 21, 2005)), subject to Respondent posting
of a bond in the amount of zero percent of the entered value of the covered products. This bond
provision does not apply to conduct that is otherwise permitted by Section IV of this Order.
Covered p?odué:ts i?ﬁpoir%ed on or-.';lfter' -the &até éf iséﬁanéé of.fhis brde? are- .subj-éct t;)- the- éntr?
bond as set forth in the exclusion order issued by the Commission, and are not subject to this
bond provision.

The bond is to be posted in accordance with the procedures eétablished by the
Commission for thé posting of bonds by complainants in connection with the issuance of
temporary exclusion orders. (S’eé 19 C.F.R. § 210.68). The bond and any accompanying
documentation are to be provided to and approved by the Commission prior to the
commencement éf conduct that is otherwise prohibited by Section III of this Order. Upon the
Secretary's acceptance of the bond, (a) the Secretary will serve an acceptance letter on all parties,
and (b) Respondent must serve a copy of thé bond and any'accompanyin-g documentation on
Complainants’ counsel..2

The bond is to be forfeited in the event that the United States Trade Representative
approves this Order (or does not disapprove it within the review period), unless (i) the U.S. Court
of Appeals for the Federal Circuit, in a final judgment, reverses any Commission final
determination and order as to Respondent on appeal, or (ii) Respondent exports or destroys the
products subject to this bond and provides certification to that effect that is satisfaétory to the
Commission.

The bond is to be released in the event the United States Trade Representative

disapproves this Order and no subsequent order is issued by the Commission and approved (or

2 See note 1 above.



not disapproved) by the United States Trade Representative, upon service on Respondentl of an
~ order issued by the Commission based upon application therefore made by Respondent to the

Commission.
By Order of the Commission.

Lisa R. Barton
Secretary to the Commission

Issued: February 3,2015



UNITED STATES INTERNATIONAL TRADE COMMISS][ON
Washington, D.C.

In the Matter of

CERTAIN MULTIPLE MODE OUTDOOR | Investigation No. 337-TA-895
GRILLS AND PARTS THEREQF

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THAT The Brinkmann Corporation of 4215 McEwan
Road, Dallas, Texas 75244, cease and desist from conducting any of the following activities in
the United States: importing, selling, marketing, advertising, distributing, transferring (e;cept.for
exportation), and soliciting U.S. agents or distributors for multiple mode outdoor grills and parts
thereof that infringe one or more of claims 1,2,4,6-11, 13, and }5-20 of U.S. Patent No.
8,381,712 (“the 712 patent™) in violation of Section 337 of the Tariff Act of 1930, as amended
(19 U.S.C. § 1337). |

I.
Definitions

As used in this order:

(A)  “Commission” shall mean the United States International Trade Commission.

(B)  “Complainants” shall mean A&J Manufacturing, LLC of St. “Si.fnons, Georgia,
and A&J Manufacturing, Inc. of. Green Cove Springs, Florida.

(C)  “Respondent” shall mean The Brinkmann Corporation ;)f Dallas, Texas.

(D)  “Person” shall mean an individual, or any non-governmental partnership, firm,
association, corporation, or other legal or business éntity other than Respondent or

its majority-owned or controlled subsidiaries, successors, or assigns.
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“United States” shall mean the fifty States, the District of Columbia, and Puerto
Rico.

The terms “import” and “importation” refer to importation for entry for

* consumption under the Customs laws of the United States.

The term “covered products” shall mean multiple mode outdoor grills and parté
thereof that infringe one or more of élaims 1,2,4,6-11, 13, and 15;20 of the 712
patent. Covered products shall not include multiple mode outdoor grills and parts
thereof found to be non-infringing as detailed in the Commission Opinion dated
June 27, 2014, the final initial detennination issued on September 26, 2014 at
pages 54-57 and 59, and the Commission Opinion dated February 3, 2015 at
pages 27-36. |

II.
Applicability

The provisions of this Cease and Desist order shall apply to the Respondent and to any of

its principals, stockholders, officers, directors, employees, agents, distributors, controlled
(whether by stock ownership or otherwise) and majority-owned business entities, successors, and
assigns, and to each of them, insofar as they are engaging in conduct prohibited by section III, -

infra, for, with, or otherwise on behalf of Respondent.

I11.
Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by this Order.

For the remaining term of the *712 patent, Respondent shall not:

(A)  import or sell for importation into the United States covered products;

®)

" market, distribute, sell, or otherwise transfer (except for exportation) in the United

States imported covered products;



(C)  advertise imported covered products;

(D)  solicit U.S. agents or distributors for imported covered products; or

(E) - aid or abet other entities in the importation, sale for importation, sale after
importation; transfer, or distributior-i of ééveféd p};)duéfs. -

IV,
Conduct Permitted

Notwithstanding any dther provision of this Order, Respondent shall be permitted:

A. To distribute or sell parts imported for use in the maintenance, service, or repair

of multiple mode outdoor grills purchased prior to the effective date of this Order;
- B. Toengage in specific conduct otherwise prohibited by the terms of this Order if,

in é written instrument, the owner of the *712 patent authorizes or licenses such
specific conduct; or |

C. To engage in specific éonduct otherwise prohibited by the terms of this Order if
such specific conduct is related to the importation or same of covered pfoducts by
or for the United States.

V.
Reporting

For purposes of this requirement, the reporting periods shall commence' on January 1 of
each year and shall end on the subsequent December 31. The first report required under this
section shall covef the period from the date of issuance of this order thrdugh December 31, 2015.
This reporting requirement shall continue in force until such time as Respondent has truthfully
reported, in two consecutive timely filed reports, that they have no inventory of covered products
in the United States. |

Within thirty (30) days of the last day of the reporting period, Respondent shall report to

the Commiission (a) the quantity in units and the value in dollars of covered products that it has



(1) imported and/or (ii) sold in the United States after importation during the reporting period,
and (b) the quantity in units and value in dollars of reported covered products that remain in
inventory in the United States at the end of the reporting period.

" Respondents filing written submissions must file the original document electronically on
or before the deadlines stated above and submit eight (8) true paper copies to the Office of the
Secretary by noon the next day pursuant to section 210.4(f) of the Commission’s Rul-es of
Practice and Procedure (19 C.F.R. § 210.4(f)). Submissions should refer to the inveétigation
number (“Inv. No. 337-TA-895”) in a_prominent place on the cover pages and/or the first page.
(See Handbook for Electronic Filing Procedures, -
http://www.usitc.gov/ secreté'r'y/fed_reg_notices/rules/hahdbookwon_eiectronic_ﬁling.pdt).
Persons with questions regarding ﬁling should contact the Secretary (202-205-2000). If
Respondent desires to submif a document to the Commission in confidence, it must file the
original and a public version of the original with the Office of the Secretary and must serve a
copy of the c_onﬁdential version on Complainants’ counsel.!

Any failufe to make ;[he required report or the filing of any false or inaccurate report shall
constitute a violation of this order, and the submission of a false or inaccurate report may be
referfed to the U.S. Department o:f Justice as a possible criminal violation of 18 U.S.C. § 1001.

VL
Record-Keeping and Inspection

(A)  For the purpose of securing compliance with this Order, Respondent shall retain
any and all records relating to the sale, offer for sale, marketihg, or distribution in

the United States of covered products, made and received in the usual and

' Complainants must file a letter with the Secretary identifying the attorney to receive
reports and bond information associated with this order. The designated attorney must be on the
protective order entered in the investigation. -



®

ordinary course of business, whether in detail or in summary form, for a period of

three (3) years from the close of the fiscal year to which they pertain.

For the purposes of determining or securing compliance with this Order and for

" no other purpose, subject to any privilege recognized by the federal courts of the

United States, and upon reasonable written notice by the Commission or its staff,
duly authorized representatives of the Commission shall be permitted access and
the right to inspect and copy, in Respondent's principal offices during office
hours, and in the presence of counsel or other representatives if Respondent so
chooses, all books, ledgers, accounts, correspondence, mémoranda, and othér
record‘sband documents, in detail and in summary form, that must be\retained
under subparagraph VI(A) of this Order. '

: VIIL -
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)

B)

©

Serve, within fifteen days after the effective date of this Ofder, a copy of this
Order upon each of its respective officers, directors, managing agents, agents, and
employees who have any responsibility for the importation, marketing,
distribution, or sale of imported covered products in the United States;

Serve, within fifteen days after the succession of any persons referred to in
subparagraph VII(A) of this order, a copy of the Order upon each successor; and
Maintain such records as will show the name, title, and address of each berson
upon \ANho‘m the Order has been served, as described in subparagraphs VII(A) and

VII(B) of this order, together with the date on which service was made.
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The obligations set forth in subparagraphs VII(B) and VII(C) shall remain in effect until
the expiration date of the *712 patent. |

VIIL
Confidentiality

Any request for conﬁde‘ntial treatment of information obtained by the Commission
pursuant to Section V or VI of this Order éhould be made in accordé'nce with section 201.6 of the
Commission's Rules of Practice and Procedure (19 C.F.R. § 201.6). For all reports for which -
confidential treatment is sought, Respondent must provide a public version of such report with

confidential information redacted.

IX.
Enforcement

Violation of this order may résult in any of the actions specified in section 210.75 of the
Commission's Rules‘ of Practice and Procedure (19 C.F.R. § 210.75), including an action for civil
penalties under section 337(f) of the Tariff Act' 0f 1930, as amended (19 U.S.C. § 1337(f)), as
well as any other action that the Commission deems appropriate. In determining whether |
Respondent is in violation of this order, the Commission may infer facts adverse to Respondent
if it fails to provide adequate or timely information.

X.
Modification

The Commission may amend this order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission's Rules of Practice and Procedure (19
C.F.R. § 210.76).

XI.
Bonding

The conduct prohibited by section III of this order may be continued during the sixty (60)

day period in which this Order is under review by the United States Trade Representative, as



.delegated by the President (70 Fed. Reg. 43,251 (Jul. 26, 2005)), subject to Réspondent posting
of a bond in the amount of zero percent of the entered value of the covered producfs. This bond
provision does not apply to conduct that is otherwise permitted by Section IV of this Order.
ACovelreci .}.)rodnlilcts ﬁnpéfted én o.r> aftéf thé daté 'of iséuaﬂce of thié .Ord'e-r aré squ ect to thé. entfy
bond as set forth in the exclusion order issued By the Cominission, and are not subject to this
bond provision.

The bond is to be posted in accordance with the procedures established by the
Commission for the posting of bonds by complainants in connection with the issuance of
temporary exclusion orders. (See 19 C.F.R. § 210.68). The bond and any accompanying
documentation are to be provided to and approved by the Commission prior to the
commencement of conduct that is otherWise prohibited by Section III of this Order. Upon the
Secretary's acceptance of the Bond, (a) the Seéretary will serve an accepté.nce letter on all parties,
and (b) Respondent must serve a copy of the bond and any accompanying documentation on
Complainants® counsel.?

The bond is to be forfeited in the event that the United States Trade Representative
approves this Order (or does not disapprove it within the review period), unless (i) the U.S. Court
of Appeals for the Federal Cifcuit, in a final judgment, reverses any Commission final
determination and order as to Respondent on appeal, or (ii) Respondent expovrts or destroys the
products subject to this bond and provides éertiﬁcation to that effect that is satisfactory to‘ the
Commission.

The bond is to be released in the event the United Sta.tes Trade Representative

disapproves this Order and no subsequent order is issued by the Commission and approved (or

2 See note 1 above.



not disapproved) by the United States Trade Representative, upon service on Respondent of an
~order issued by the Commission based upon application therefore made by Respondent to the

‘Commission.

~

By Order of the Commission.

Lisa R Barton '

Secretary to the Commission

~ Issued:  February 3,2015 |



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN MULTIPLE MODE OUTDOOR | Investigation No. 337-TA-895
GRILLS AND PARTS THEREOF

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THAT Academy, Ltd. of 1800 N. Mason Road, Katy,
Texas 77449, cease and desist from conducting any of the following activities in the United
States: importing, selling, marketing, advertising, distributing, transferring (except for
exportation), and soliciting U.S. agents or distributors for multiple mode outdoor grills and parts
thereof that infringe one of more of claims 1-13, 15, and 16 of U.S. Patént No. 8,381,712 (“the
"712 patent”) in violation of Section 337 of the Tariff Act of 1930, as amended (19 U.S.C. §
1337).

I
Definitions

As used in this order:

(A)  “Commission” shall mean the United States International Trade Commission.

B) “Complainants” shall mean A&J Manufacturing, LLC of St. Simons, Georgia,
and A&J Manufacturing, Inc. of Green Cove Springs, Florida.

(C)  “Respondent” shall mean Academy, Ltd. of Katy, Texas.

(D)  “Person” shall mean an individual, or any non-governmental partnership, firm,
association, corporation, or other legal or business entity other than Respondent or

its majority-owned or controlled subsidiaries, successors, or assigns..
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(E)  “United States” shall mean the fifty States, the District of Columbia, and Puefto
Rico.
(F)  The terms “import” and “hnporfation” refer to importation for entry for
‘consumption under the Customs laws of the United States.
(G) The tefrn “covered products” shall mean multiple mode outdoor grills énd parts
theréof-’ that infringe one or more of claims 1-13, 15, and 16 of the *712 patent.
Covered products shall not include multiple mode outdoor grills and parts theréof

found to be non-infringing as detailed in the Commission Opinion dated June 27,

2014, the final initial determination issued on September 26,' 2014 at pages 54-57

and 59, and the Commission Opinion dated February 3, 2015 at pages 27-36.

II.
Applicability

The provisions of this Cease and Desist order shall apply to the Respondent and to any of

its principals, stockholders, officers, directors, employees, agents, distributors, controlled

(whether by stock ownership or otherwise) and majority-owned business entities, successors, and.

assigns, and to each of them, insofar as they are engaging in conduct prohibited by section III,
infra, for, with, or otherwise on behalf of Respondent.

IIL
Conduct Prohibited

The ‘following conduct of Respondent in the United States is prohibited by thié Order.
For the remaining term of the *712 patent, Respondent shall not:
(A)  import or sell for importation into the United States covered products;
(B)  market, distribute, sell, or otherwise transfer (except for exportation) in the United
States imported covered products;-

© advertise imported covered products;



D) solicit U.S. agents or distributors for imported covered products; or
(E)  aid or abet other entities in the importation, sale for impbrtation, sale after
importation, transfer, or distribution of covered products.
Conduct Permitted
Notwithstanding any other provision of this Order, Respoﬁdent shall be permitted:
A. To distribute or sell parts importéd for use in thé maintenance, service, or repair
of multiple mode outdoor grills purchased prior to the effective date of this Order;
B. To engage in specific conduct otherwise prohibited by the terms of this Order if,
ina Written.instrument,.' the owner of the *712 patent authorizes or licenses such
specific conduct; or
C. To engage in specific ;f:_‘qonduct otherwise prohibited by the terms of this Order if
such specific conductjfrfs related to the importation or same of covered products by
or for the United Statés. '

V.
Reporting

For purposes of this requirérrlent, the reporting periods shall commence on January 1 of
each year and shall end on the subséquent December 31. The first report required under this
section shall cover the period from the date of issuanée of this order through December 31, 201.5.
This reporting requirement shall continue in force until such time as Respondent has truthfully
reported, in two consecutive timely filed reports, that they have no inventory of covered products
in the United States.

Within thirty (30) days of the last day of the reporting period, Reépondent shall report to
the Commission (a) the quantity in units and the value in dollars of covered products that it has

@ imporﬁted' and/or (ii) sold in the United States after importation during the reporting period,



and (b) the quantity in units and value in dollars of reported covered products that remain in
inventbfy in the United States at the end of the reporting period.

Respondents filing written submissions must file the original document electronically on

* or before the deadlines stated above and submit eié,ht (8) true pajier ébpieé to the Office of the

Secretary by noon the next day pursuant to section 210.4(f) of the Commission’s Rules of
Practice and Procedure (19 C.F.R. § 210.4(f)). Submissions should refer to the investigation
number (“Inv. No. 337-TA-895") in a prominent place on the cover pages and/or the first page.
(See Handbook for Electronic Filing Prbcedures,
http://www.usitc. gov/secretary/fed_reg__notices/ruiés/handbook_on_electronic_ﬁling.pdt).
Persons with questions regarding filing shéuld contact the Secretary (202-205-2000). If
Respondent desires to sﬁbmit a document to the Commission in confidence, it must file the
originé.l and a ﬁublic version of the original with the Ofﬁée of the Secretary and must serve-a
copy of the confidential version on Complainants’ counsel.'

Any failure to make the required report or the filing of any false or inaccurate report shall
constitute a violation of this order, and the §ubmi§sion of a false or inaccurate report may be;
referred to the U.S. Department of Justice as a possible criminal Violation of 18 U.S.C. § 1001.

VL
Record-Keeping and Inspection

(A)  For the purpose of securing compliance with this Order, Respondent shall retain
any and all records relatiné to the sale, offer for sale, marketing, or distribution in

the United States of covered products, made and received in the usual and

! Complainants must file a letter with the Secretary identifying the attorney to receive
- reports and bond information associated with this order. The designated attorney must be on the
protective order entered in the investigation.



ordinary course of business, whether in detail or in summary form, for a period of
three (3) years from the close of the fiscal year td which they pertain.

(B)  For the purposes of determining or securing compliance with this Order and for

" 1o other pur'pose-,'subjrect to any priﬁlegé recbgniied b.y.thévfedé.ral courts of the

United States, and upon reasonable written notice by the Commission or its staff,
duly authorized repre‘sentative‘s of the Commission shall be permitted access and
the right to inspect and copy, in Respondent’s principal offices during office
hours, and in the presence of counsel or other representatives if Respondent so
chooses, all books, ledgers, accoﬁnts, correspondence, memoranda, and other
records and docum;ents, in detail and 1n summary form, that must be' retained
under subparagraph V‘I(A) of this Order.

VII
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)  Serve, within fifteen days after the effective date of this O;der, a copy of this
Order upon each of its respective officers, directors, managing agents, agents, and
employees who have any responsibility for the iIﬁportation, marketing,
distribution, or sale of imported covered products in the United States;

(B)  Serve, within fifteen days after the succession of a;ly persons referred to in
subpar;clgraph VII(A) of this order, a copy of the Order upon each successor; and

(C)  Maintain such records as will show the name, title, and address of each person
upon whom the Order has been served, as described in subparagraphs VII(A) and

VII(B) of this order, together with the date on which service was made.

.......
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The obligations set forth in subparagraphs VII(B) and VII(C) shall remain in effect until

the expiration date of the *712 patent.

VIIL |
.. Confidentiality

Any request for confidential treatment of information obtained by the Commission
pursuant to Section V or VI of this Order should be made in accordance with section 201.6 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 201.6). For all reports for which
confidential treatment is sought, Respondent must provide a public version of such report with
confidential information redacted. | |

IX.
Enforcement

Violation of this order may result in any of the actions specified in section 210.75 of the
Commission’s Rules of Practice and Procedure (19 C.F.R. § 210.75), including an action for
civil penalties under section 337(f) of the Tariff Act of 1930 (19 U.S.C. § 1337(f)), as well as
any other action that the Commission deems appropriate. In determining whether Respondent is
in violation of this order, the Commission may infer facts ad{/erse to Respondent if it fails to
provide adequate or timely information.

X.
Modification

The Commission may amend this order on its own motion or in accordance with the
procedure described in section 210.76 of the Commission’s Rules of Practice and Procedure (19
C.F.R. § 210.76).

XI.
Bonding

The conduct prohibited by section III of this order may be continued during the sixty (60)

day period in which this Order is under review by the Un’jted States Trade Representative, as
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‘delegated by the Pfesident (70 Fed. Reg. 43,251 (Jul. 21, 2005)), subject to Respondenf posting
ofa Bond in the amount of zero percent of the entered value of the covered products. This bond
provision does not apply to conduct that is otherwise permitted by Section IV of this Order.
Covered products ifﬁpoﬁed on or after the date of issuance of this Order are eﬁbj ect to the entry.
bond as set forth in the exclusion order issued by the Commission, and are not subject to this
bond provision.

The bond is to be posted in accordance with the procedures established by the
Commission for the posting of bonds by complainants in connection with the issuance of
temporary exclusion orders. (See 19 C.F.R. § 210.68). The bond and any accompanying
documentation are to be provided to and approved by the Commission pfior to the
commencement of conduct that is otherwise prohibited by Section III of this Order. Upon the
Secretary's acceptance of the bond, (a) the Secretary will serve an acceptance letter on all parties,
and (b) Respondent must serve a copy of the bond and any accompanying documentation on |

- Complainants® counsel.?

The bond is to be forfeited in the event that the United States Trade Representative
approves this Order (or does not disapprove it within the review period), unless (i) the U.S. Court
of Appeals for the Federal Circuit, in a final judgment, reverses any Commission final
determination and order as to Respondent on appeal, or (ii) Respondent exports or destroys the _
products subject to this bond and providee certification to that effect that is satisfactory to the
Commission. |

The bond is to be released in the event the United States Trade Representative

disapproves this Order and no subsequent order is issued by the Commission and approved (or

2 See note 1 above.
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not disapproved) by the United States Trade Representative, upon service on Respondent of an
order issued by the Commission based upon application therefore made by Respondeni to the

Commission.
By Order of the Commission.

Lisa R. Barton
Secretary to the Commission

Issued: February 3, 2015























































































UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.
In the Matter of
CERTAIN MULTIPLE MODE Investigation No. 337-TA-895
OUTDOOR GRILLS AND PARTS :
THEREOF

NOTICE OF THE COMMISSION’S DPETERMINATION TO REVIEW-IN-PART A
FINAL INITIAL DETERMINATION FINDING A VIOLATION OF SECTION 337;
SCHEDULE FOR FILING WRITTEN SUBMISSIONS ON THE ISSUES UNDER
REVIEW AND ON REMEDY, THE PUBLIC INTEREST AND BONDING

AGENCY:; U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to review-in-part the final initial determination (“ID”) issued by the presiding
administrative law judge (“*ALJ”) on September 26, 2014, finding a violation of section 337 of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in this investigation.

FOR FURTHER INFORMATION CONTACT: Cathy Chen, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 205-2392. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the

- Commission may also be obtained by accessing its Internet server at http./www.usitc.gov. The
public record for this investigation may be viewed on the Commission’s electronic docket (EDIS)
at http.//edis. usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
September 26, 2013, based on a complaint filed on behalf of A&J Manufacturing, LLC of St. .
Simons, Georgia and A&J Manufacturing, Inc. of Green Cove Springs, Florida (collectively,
“A&J” or “Complainants™). 78 Fed. Reg. 59373 (Sept. 26, 2013). The complaint alleged
violations of Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the sale for
importation, importation, or sale within the United States after importation of certain multiple
mode outdoor grills and parts thereof by reason of infringement of certain claims of U.S. Patent



No. 8,381,712, U.S. Patent No. D660,646, and U.S. Patent No. D662,773 patent. The
Commission’s notice of investigation, as amended, named numerous respondents including: The
Brinkmann Corporation (“Brinkmann”); Academy Ltd., d/b/a Academy Sports + Outdoors
(“Academy”); Ningbo Huige Outdoor Products Co. (“Huige”); Char-Broil, LLC (“Char-Broil”);
Zhejiang Fudeer Electric Appliance Co., Ltd (“Fudeer”); Outdoor Leisure Products, Incorporated
(“OLP”); Dongguan Kingsun Enterprises Co., Ltd. (“Kingsun™); and Keesung Manufacturing Co.,
Ltd. (“Keesung”) (collectively “the Respondents™). The Office of Unfair Import Investigations
(OUII) is also a party-to this investigation.

On June 24, 2014, the Commission affirmed-in-part and vacated-in-part an initial

~ determination granting-in-part a motion for summary determination of non-infringement filed by
Char-Broil, Fudeer, OLP, Kingsun, Tractor Supply Co. (“TSC”), and Chant Kitchen Equipment
(HK) Ltd. (“Chant”). The Commission found that Complainants admit that the following
redesigned grills do not infringe the 712 patent: (1) Chant/Tractor Supply’s New Model
1046761; (2) Rankam’s Member’s Mark Grill, Model No. GR2071001-MM (Ver. 2) and (3)
Rankam’s Smoke Canyon Grill, Model No. GR2034205-SC (Ver. 2). Comm’n Op. at 1 (Jun. 24,
2014). The Commission found the other redesigned products at issue were within the scope of
the investigation. /d The Commission adopted the ALJ’s construction of the “openable [] cover’
limitations of claims 1 and 17 on modified grounds. /d The Commission affirmed the ALJ’s
finding of non-infringement of claims 1 and 17 for the Char-Broil Oklahoma Joe Longhorn
Model 12210767 Grill and adopted the ALJ’s findings that the redesigned grills do not infringe
claims 1 and 17 on modified grounds. /d. The Commission also found that the “openable []
cover means” limitations of claim 10 are means-plus-function limitations and directed the ALJ to
make findings consistent with its means-plus-function interpretation. Id. at 2. '

b

On September 26, 2014, the ALJ issued the final ID, finding a violation of section 337 as
to Respondents Brinkmann, OLP, Kingsun, Academy, and Huige based upon his determinations:
(1) that certain, but not all, accused products infringe at least one claim of the *712 patent; (ii)
that the domestic industry requirement has been satisfied with respect to the *712 patent; and (iii)
that the asserted claims of the *712 patent have not been shown by clear and convincing evidence
to be invalid. On October 9, 2014, the ALJ issued his recommended determination on remedy
and bonding. '

On October 14, 2014, A&J filed a petition for review of the following issues: (1) the
ALJ’s interpretation of the scope of claim 10 of the *712 patent; (2) the ALJ’s finding that
certain Char-Broil Grills and the certain redesigned OLP Grills do not satisfy the “openable []
cover means” limitations of claim 10 of the *712 patent; and (3) the ALJ’s finding that the Char-
Broil Model 463724512 and GHP DGB730SNB-D grills do not satisfy the claim limitation that
the first cover “includes at least one exhaust” in claims 1, 10, and 17 of the *712 patent.

On the same day, Respondents Academy, Huige, OLP, and Brinkmann filed three
separate petitions for review of the final ID. Brinkmann, OLP, and Academy together seek
review of the following determinations: (1) that the asserted claims have not been shown by
clear and convincing evidence to be invalid as obvious over U.S. Patent No. 5,632,265 in view of
U.S. Patent No. 4,773,319 (“Holland ’319”) and U.S. Patent No. 6,606,986; and (2) that the
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asserted claims have not been shown by clear and convincing evidence to be invalid as obvious
over U.S. Patent No. 6,189,528, either alone or in view of Holland *319. OLP separately
challenges the ALJ’s construction of the claim term “exhaust,” and his finding that certain OLP
products infringe claims 1-16 of the 712 patent. Academy and Huige petition for review of the
ALJ’s determination (Order No. 47) to‘exclude evidence and testimony concerning their
redesigns, and the ALJ’s refusal to make a determination as to whether those redesigns infringe
~ the ’712 patent. A&J, Respondents, and OUII each filed a response to the petitions on October
22,2014. '

, Having examined the record of this investigation, including the final ID, the petitions for
review, and the responses thereto, the Commission has determined to.review the final ID in part.
Specifically, the Commission has determined to review: (1) the ID’s construction of the “exhaust”
and “exhaust means” limitations in claims 10 and 16, and related findings regarding infringement
of claims 10-16; (2) the ID’s findings regarding infringement of claims 1, 4, and 6-8 by the
accused Dyna-Glo grills imported by Respondent GHP; (3) the ID’s findings regarding
infringement of claims 1, 2, 4-8, 10, 11, and 13-15 by the accused Char-Broil Model No.
463724512 grill; and (4) the ID’s finding that the *712 patent was not shown to be invalid.

The parties are requested to brief their positions on the issues under review with reference
to the applicable law and the evidentiary record. In connection with its review, the Commission
requests responses to the following questions only. Each party’s brief responding to the
following questions should be no more than 60 pages.

1. Discuss whether the “exhaust” limitation and/or the “exhaust means” limitations in
claims 10 and 16 should be interpreted as means-plus-function limitations, including
whether any presumption that these limitations are means-plus-function limitations
has been rebutted. :

2. If the “exhaust” limitation and/or the “exhaust means” limitations in claims 10 and 16
are correctly interpreted as means-plus-function limitations, (a) please identify the
functions claimed in these limitations, as well as what structure(s) in the specification
perform the claimed functions, and (b) discuss whether the limitations of claims 10-
16 are met by the accused products at issue in the final ID.

3. Please discuss whether A&J waived petition of the ID’s finding that the Dyna-Glo
DGJ810CSB-D grill does not infringe any asserted claim of the 712 patent because it
lacks the claimed “exhaust” and “exhaust means” on its openable covers. Assuming
that A&J did not waive this finding, please discuss whether the DGJ810CSB-D grill
infringes claims 1, 4, and 6-8 of the 712 patent.

4. The Commission is not changing its interpretation of the claim term “includes,”
which requires that an “exhaust” be located on the “openable [] cover,” as set forthin
the Commission’s Opinion on June 27, 2014. Assuming that the asserted claims
“ require that an “exhaust” be located on (but not necessarily wholly within) the
“openable [] cover,” please discuss with citations to the record evidence whether the
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Char-Broil Model No. 463724512 grilvl and the GHP DGB730SNB-D grill satisfy the
“includes at least one exhaust” limitation for the claimed “first cover” in claim 1
and/or claim 10. R

5. The ID found that the Respondents did not prove by clear and convincing evidence
that the asserted claims of the 712 patent have been shown to be invalid as obvious
over U.S. Patent No. 5,632,265 (“Koziol”) in view of U.S. Patent No. 4,773,319
(“Holland °319”) and/or U.S. Patent No. 6,606,986 (“Holland *986”). Please discuss
what evidence supports or does not support modifying Koziol to include the smoke
stacks disclosed in Holland *319 and/or Holland *986. If the “exhaust” limitation
and/or the “exhaust means” limitations in claims 10 and 16 are correctly interpreted
as means-plus-function limitations, please discuss whether the means-plus-function
limitations of claims 10 and 16 are met by the prior art combination.

6. The ID found that the Respondents did not prove by clear and convincing evidence
that the asserted claims of the *712 patent have been shown to be invalid as obvious
over U.S. Patent No. 6,189,528 (“Oliver”) in view of Holland ’319. Please discuss
what evidence supports or does not support modifying Oliver to include the smoke
stacks disclosed in Holland *319. Please also discuss what evidence supports or does
not support interpreting the lid ends 18 as described at column 4, line 67 to column 5,
line 2 in Oliver as part of the “openable [] cover” and “openable [] cover means,” and
whether the space between the lid ends and the lid reflector meets the ALJ’s
construction of “exhaust.” If the “exhaust” limitation and/or the “exhaust means”
limitations in claims 10 and 16 are correctly interpreted as means-plus-function
limitations, please discuss whether the means-plus-function limitations of claims 10
and 16 are met by the prior art combination.

7. Please discuss the evidence in the record that shows or does not show that the
limitations in each of the dependent claims are disclosed in the prior art.

8. What record evidence supports a ﬁndihg that OLP maintains commercially significant
inventories of its original grills in the United States?

9. What relief, if any, does A&J request as to defaulting respondent Keesung?

In connection with the final disposition of this investigation, the Commission may (1)
issue an order that could result in the exclusion of the subject articles from entry into the United
States, and/or (2) issue one or more cease and desist orders that could result in the respondent(s)
being required to cease and desist from engaging in unfair acts in the importation and sale of
such articles. Accordingly, the Commission is interested in receiving written submissions that
address the form of remedy, if any, that should be ordered. If a party seeks exclusion of an
article from entry into the United States for purposes other than entry for consumption, the party
should so indicate and provide information establishing that activities involving other types of
entry either are adversely affecting it or likely to do so. For background, see Certain Devices for
Connecting Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843



(December 1994) (Commission Opinion).

If the Commission contemplates some form of remedy, it must consider the effects of that
remedy upon the public interest. The factors the Commission will consider include the effect
that an exclusion order and/or cease and desist orders would have on (1) the public health and
welfare, (2) competitive conditions in the U.S. economy, (3) U.S. production of articles that are
like or directly competitive with those that are subject to investigation, and (4) U.S. consumers.
The Commission is therefore interested in receiving written submissions that address the
aforementioned public interest factors in the context of this investigation.

If the Commission orders some form of remedy, the U.S. Trade Representative, as
delegated by the President, has 60 days to approve or disapprove the Commission’s action. See
Presidential Memorandum of July 21, 2005, 70 Fed. Reg. 43251 (July 26, 2005). During this
period, the subject articles would be entitled to. enter the United States under bond, in an amount
determined by the Commission.. The Commission is therefore interested in receiving
submissions concerning the amount of the bond that should be imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: The parties to the investigation are requested to file written
submissions on the issues identified in this notice. Parties to the investigation, interested
government agencies, and any other interested parties are encouraged to file written submissions
on the issues of remedy, the public interest, and bonding. Such submissions should address the
recommended determination by the ALJ on remedy and bonding with respect to the asserted
patent. Complainant and OUII are also requested to submit proposed remedial orders for the
Commission’s consideration. Complainant is further requested to state the date that the patent
expires and the HTSUS numbers under which the accused products are imported, and provide
identification information for all known importers of the subject articles. A party’s written
submission on the issues of remedy, the public interest, and bonding do not count towards its 60-
page limit. The written submissions and proposed remedial orders must be filed no later than
close of business on Friday, December 12, 2014. Reply submissions must be filed no later than
the close of business on Friday, December 19, 2014. No further submlssmns on these issues will
be permitted unless otherwise ordered by the Commission.

Persons filing written submissions must file the original document electronically on or
before the deadlines stated above and submit eight (8) true paper copies to the Office of the
Secretary by noon the next day pursuant to section 210.4(f) of the Commission's Rules of
Practice and Procedure (19 C.F.R. 210.4(f)). Submissions should refer to the investigation
number (“Inv. No. 337-TA-895”) in a prominent place on the cover page and/or the first page
(See Handbook for Electronic Filing Procedures,
http://www.usitc.gov/secretary/fed_reg_notices/rules/handbook_on_electronic_

- filing.pdf). Persons with questions regarding filing should contact the Secretary (202-205-2000).

Any person desiring to submit a document to the Commission in confidence must request
confidential treatment. All such requests should be directed to the Secretary to the Commission
and must include a full statement of the reasons why the Commission should grant such
treatment. See 19 C.F.R. § 201.6. Documents for which confidential treatment by the
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conﬁdentlal written submissions will be avarlable for pubhc 1nspect10n at the Ofﬁce of the
Secretary and on EDIS : :

S The authorrty for the Commrssron S determ1nat10n is conta1ned in section 337 of the
; Tarrff Act of 1930, as amended (19 U.S.C. § 1337), and in Part 210 of the Commission’s Rules

~ of Practrce and Procedure (19 C F.R. Part 210)

By order of the Comm1ssron

W%@

' Lisa R. Barton
‘ Secretary to the Commission
Issued: December 2, 2014 - .
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. '

In the Matter of

CERTAIN MULTIPLE MODE OUTDOOR Investigation No. 337-TA-895
GRILLS AND PARTS THEREOF

COMMISSION OPINION

This investigation was instituted on September 26, 2013, based on a cbmplaint filed on
behalf of A&J Manufacturing, LLC of St. Simons, Georgia and A&J Manufacturing, Inc. of
Green Cove Springs, Florida (collectively “A&J” or “Complainants™). 78 Fed. Reg. 59373
(Sept. 26, 2013). The complaint, as amended, alleged violations of section 337 of the Tariff Act
of 1930, as amended, 19 U.S.C. § 1337, in the sale for importation, importation, or sale within
the United States after importation of cértain multiple mode outdoor grills and parts thereof by
reason of infringement of claims 1-20 of U.S. Patent No. 8,381,712 (“the *712 patent™), the claim
of U.S. Patent No. D660,646, and the claim of U.S. Patent No. D662,773. Only the allegations
pertaining to the 712 patent remain in the investigation. On July 31, 2014, the Commission
determined not to review an initial determination granting a motion for partial termination of the
investigation based on withdrawal of allegations in the complaint concerning the two asserted
design patents. See Order No. 50 (Jul. 14, 2014).

The investigation is now before the Commission for a final disposition on the issues
under review, remedy, the public interest, and bonding. The Commission has determined to
affirm, with modified reasoning, the administrative law judge’s (“ALJ”) final initial

determination (“ID”) finding that there is a violation of section 337 of the Tariff Act of 1930, as
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amended (19 U.S.C. § 1337), in the unlawful importation; sale for importation, and sale after
importation by respondents The Brinkmann Corporation (“Brinkmaﬁn”) of Dallas, Texas;
Outdoor Leisure Products, Inc. (“OLP”) of ‘Nec)sho, Missouri; Dongguan Kingsun Enterprisés
Co., Ltd. (“Kingsun”) of Dongguan City, China; Academy, Ltd. (“Academy”) of Katy, Texas;
and Ningbo Huige Outdoor Products Co., Ltd. (“Huige”) of Zhejiang Province, China; of certain
multiple mode outdoor grills and parts thereof by reason of infringement of one or more claims
of the *712 patent. The Commission also found respondent Keesung Manufacturing Co., Ltd.
(“Keesﬁhg”) of Guangzhou, China in default pursuant to section‘ 337(g)(1) and 19 C.F.R. §
210.16 for failing to respond to the Notice of Investigation and the complaint. The Commission
has further determined to afﬁrrﬁ, with modified reasoning, the ID’s finding that resandents

* Char-Broil, LLC (“Char-Broil”) of Columbus, Georgia; and Zhejiang Fudeer Electric Appliance |
Co., Ltd. (“Fudeer”) of Zhejiang Province, China have not violated section 337 in connection
with the *712 patent. The Commission adopts the final ID to the extent it does not conflict with
this opinion.

Having found a violation of section 337 in this investigatiof;, the Commission has
determined that the appropriate form of relief is: (1) a limited exclusion order (“LEO”)
prohibiting the unlicensed entry of covered multiple mode outdoor grills and parts thereof
manufactured by, for, or on behalf of Brinkmann, OLP, Kingsun, Academy, Huige, and
Keesung, or any of their affiliated companies, parents, subsidiaries, or other related business
entities, or their successors or assigns; and (2) ceasé and desist orders (“CDO”) prohibiting
Brinkmann, OLP, and Academy from conducting any of the following activities in the United
States: importing, selling, marketing, advertising, distributing, transferring (except for

exportation), and soliciting U.S. agents or distributors for multiple mode outdoor grills and parts



PUBLIC VERSION

thereof that infringe ohe or more claims of the ’712.patent. The orders include the following
exemptions: (1) conduct licensed or authorized by the owner of the *712 patent; (2) conduct
related to covered products imported by or for the United States; and (3) the importation,
distribution, and sale of parts for use in the maintenance, service, or repair of covered products
purchased prior to the date the orders become final within the meaning of 19 U.S.C. § 1337()).

The Commission has further determined that the public interest factofs enumerated in
section 337(d), (f), and (g) (19 U.S.C. §§ 1337(d), (f), and (g)) do not preclude issuance of the
orders. During the period of Presidential review (19 U.S.C. § 1337(j)), the Commission has |
determined to set a bond in the amount of 100 percent of the entered vaiue for all covered
products manufactured by, for, or on behalf of defaulted respondent Keesung, and to set a bond
in the amount of zero percent of the entered value for all covered products manufactured by, for,
or on behalf of Brinkmann, OLP, Kingsun, Academy, and Huige.
L BACKGROUND

A. Procedural History

The Commission instituted this investigation on September 26, 2013, based on a
complaint filed on behalf of A&J . 78 Fed. Reg. 59373 (Sept. 26, 2013). The complaint, as
amended, alleged violations of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. §
1337, in the sale for importation, importation, or sale within the United States after importation
of certain multiple mode outdoor grills and parts thereof by reason of infringement of claims 1-
20 of the >712 patent, the claim of U.S. Patent No. D660,646, and the claim of U.S. Patent No.
D662,773." The Commission’s notice of investigation, as amended, named numerous

respondents, including Brinkmann, OLP, Kingsun, Academy, Huige, Char-Broil, and Fudeer

' ! See supra at 1.
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(coll_ectiifely “the Remaining Respondents”). The Office of Unfair Import Investigations was

also a party to this investigation.

Numerous respondents named in the notice of investigation were terminated from the

investigation based on:

Substitution of respondent Char-Broil for respondent W.C. Bradley Co.;

‘Name change of respondent Kamado Joe Company to Premier Specialty Brands,

LLC;

Withdrawal of allegations in the complaint directed to Kmart Corporation; Sears
Brands Management Corporation; Sears Holdings Corporation; and Sears,
Roebuck & Company;

Consent orders and/or settlement agreements: HEB Grocery Company, LP d/b/a
H-E-B; Guangdong Canbo Electrical Co., Ltd.; Ningbo Spring Communication
Technologies Co. Ltd.; Premier Specialty Brands, LLC; Wuxi Joyray
International Corporation; GHP Group, Incorporated (“GHP”); Tractor Supply
Co. (“TSC”), Chant Kitchen Equipment (HK) Ltd. (“Chant”); and Rankam Metal
Products Manufactory Limited, USA (“Rankam™); and

A finding that Keesung was in default.

See 1D at 2-3, 5-6.

On March 5, 2014, respondents Char-Broil, Fudeer, OLP, Kingsun, TSC, and Chant filed

a motion for summary determination of non-infringement of the asserted claims of the 712

patent. On March 24, 2014, A&J opposed the motion, and the Commission Investigative

Attorney (“IA”) filed a response in partial support of the motion. On April 17, 2014, the ALJ

granted the motion in part. Order No. 33. The ALJ construed the term “openable [] cover” to

mean “a cover that excludes any portion of the grill enclosure that is not openable (i.e. fixed).”

Id at 4. The ALJ found that the applicant had disclaimed any construction of the term “openable

[] cover” that included non-openable/ﬁxed portions of the grill as a result of the claim

amendments made on August 25, 2011. /d. at 7-8. The ALJ also found that the applicant’s
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argument in his appeal brief to the PTO’s Board of Patent Appeal and Interferences (“BPAI”)
cleaﬂy and unmistakably showed that the applicant did not regard the fixed portion of thé grill
enclosure as “openable.” Id. at 6.

In Order No. 33, the ALJ ruled on eight different products/product lines:

(1) Char-Broil Oklahoma Joe Combination Charcoal/Gas
Longhorn Grill, Model Number 12210767 (“the Char-
Broil 12210767 grill”);

(ii) Char-Broil Oklahoma Joe Combination Charcoal/Gas
Longhorn Grill, Model Number 14201767 (“the Char-
Broil 14201767 grill”);

(ii1) Char-Broil Model 463724512 Charcoal/Gas Grill
Combination (“the Char-Broil 463724512 grill”);

(iv) Char-Broil Charcoal/Gas Combo 1010 Deluxe, Model
No. 463724514 (“the Char-Broil 463724514 grill™);

V) Rankam Model No. GR2034205-SC (Ver 2);

(vi) Rankam Model No. GR2071001-MM (Ver 2);

(vii) Outdoor Leisuré Products Smoke Hollow Model

Numbers PS9500, 8000, 8500, 3500, 3300, and 6500
(“the OLP/Kingsun Redesigned Grills”); and
(viii) - Chant Red Stone Model 1046761.
Id at 8. The ALJ found that seven of the products did not meet the “openable [] cover”
limitations of the asserted independent claims and therefore did not infringe. The ALJ also
found that a question of fact existed with respect to the Char-Broil 463724512 grill.
Accordingly, the ALJ denied the motion for summary determination with respect to that grill, but
 granted it as to the other grills.
On June 24, 2014, the Commission affirmed-in-part and vacated-in-part Order No. 33.
The Commission adopted the ALJ’s construction of the term “openable [] cover,” which the
Commission summarized as follows:
The ALJ determined that the plain language of the disputed claim
term “openable [ ] cover” requires that the cover be openable, and
that in view of the prosecution history of the ‘712 patent, the

“openable [ ] cover” limitations cannot be met by grills having
exhausts on fixed portions of the grill.
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Comm’n SD Op. at 6 (Jun. 27, 2014) (emphasis added). The Commission also determined that
the term “openable [] cover means” in claim 10 is a means-plus-function limitation and vacated
the ALJY’s grant of summéry determination as to that claim because the ALJ had not construed
“openable [] cover means” as a means-plus function limitatién. Id at 13. The Commission
found that the claimed function was “selectively covering the [] grill,” and instructed the ALJ to
identify structure in the specification that performed the claimed function. Id. at 14-15.

The Commission also found that A&J ackno@ledged that Rankam Model No.
GR2034205-SC (Ver 2), Rankam Model No. GR2071001-MM (Ver 2), and Chant Red Stone
Model No. 1046761 do not infringe the asserted claims of the *712 patent. Id. at 16. The
Commission determined that the other four products/product lines at issue did not infringe claims
1 and 17 of the *712 patent. Specifically, the Commission found that:

e The Char-Broil 12201767 grill does not infringe because it does not have exhausts on
the “openable [] covers,” id. at 22;

e The Char-Broil 14201767 grill does not infringe because “the first and second
openable grill covers do not include any exhausts. Instead, a single smokestack is
located on a fixed portion of the grill to provide ventilation for one of the cooking
units and lateral vents are located on the fixed portion of the grill to provide
ventilation for the second cooking unit,” id.;

e The Char-Broil 463724514 grill does not infringe because “the first and second
openable grill covers do not-include any exhausts. Instead, the grills include vents
located on the fireboxes, which are fixed portions of the grill,” id. at 23; and

e Each of the OLP/Kingsun Redesigned Grills does not infringe because each grill

“does not include an exhaust or smokestack on the openable covers of at least one of
the cooking units,” id. at 24.

An evidentiary hearing was held in this investigation from July 15-18, 2014.
Respondents Brinkmann, OLP, Kingsun, Char-Broil, Fudeer, Academy, and Huige appeared at

the hearing.
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On September 26, 2014, the ALJ issued his.ﬁnal ID, finding a \.ziolation of section 337 as
to Brinkmann, OLP, Kingsun, Aéademy, and Huige based upon his determinations: (i) that
certain, but not all, accused products infringe at least one claim of the *712 patent; (i1) that the -
domestic industry requirement has been satisfied with respect to the *712 patent; and (ii1) that the
asserted claims of the >712 patent have not been shown by clear and convincing evidence to be
invaiid. |

The ID also found that the following products do not infringe any asserted claim of the
712 pateﬁt: (i) Char-Broil/Fudeer Model Nos. 463724512, 12201767, 463724514, and
14201767 (collectively, “the Char-Broil/Fudeer Grills”); (ii) the OLP/Kingsun Redesigned
Grills; and (iii) GHP’s Dyna-Glo Model Nos. DGJ810CSB-D and DGB730SNB-D (collectively,
“the GHP Grills”). ID at 57, 59, 62. Thus, the ID found no violation as to Respondents Char-
Broil, Fudeer, and GHP.? See id. at 1, 103. On October 9, 2014, the ALJ issued his
recommended determination (“RD”) on remedy and bonding.

On October 14, 2014, complainant A&]J filed a petition for review of (1) the ID’s
interpretation of the scope of claim 10 of the 712 patent; (2) the ID’s ﬁndihg that the accused
Char-Broil/Fudeer Grills and the OLP/Kingsun Redesigned Grills do not satisfy the “openable []
cbver means” limitations of claim 10 of the *712 patent; and (3) the ID’s finding that the Char-
Broil 463724512 grill and GHP’s DGB730SNB-D grill do not satisfy the claim limitation that
the first cover “includes at least one exhaust” in claims 1, 10, and 17 of the *712 patent. On the

same day, respondents Brinkmann, OLP, and Academy together sought review of the following

2 GHP was terminated from this investigation on August 25, 2014 based on a settlement
agreement, license, and consent order. See Notice of the Commission’s Determination Not to
Review an Initial Determination Terminating GHP Group, Inc. Based on a Settlement
Agreement, Patent License Agreement and Issuance of a Consent Orders; Issuance of a Consent
Order (Aug. 25, 2014).
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determinations: (1) that the asserted claims have not been shown by clear and convincing
evidence to be invalid as obvious over U.S. Patent No. 5,632,265 (“Koziol”) in view of U.S.
Patent No. 4,773,319 (“Holland °319”) and U.S. Patent No. 6,606,986 (“Holland *986”); and (2)
that the asserted claims have not been shown by clear and convincing evidence to be invalid as
obvious over U.S. Patent No. 6,189,528 (“Oliver™), either alone or in view of Holland *319.
Respondent OLP separately challenged the ID’s construction of the claim term “exhaust,” and its
finding that certain OLP products infringe claims 1-16 of the *712 patent. Respondents
Academy and Huige petitioned for review of the ALJ’s determination (Order No. 47) to exclude
evidence and testimony concerning their redesigns, and the ALJ’s refusal to make a
determination as to whether those redesi gns infringe the *712 ﬁatent. A&J, the Remaining
Respondents, and the IA each filed a response to the petitions on October 22, 2014.

No party sought review of the following determinations of the ID: (1) that the
Commission has subject matter, personal, and in rem jurisdiction in this investigation; (2) that
certain accused products have been or have not been imported or sold for importation into the
United States; (3) that Brinkmann’s 3820 grill does not infringe any asserted claim of tfie 712
patenf; (4) that Brinkmann’s 38’21 grill infringes claims 1, 2, 4, 6-10, 13, and 15-20 of the *712
patent; (5) that Brinkmann’s 3800 and 3802 grills infringe claims 1, 4, 6-10, 13, and 15-20 of the
>712 patent; (6) that Academy’s DLX2012, DLX2013, and CG3023 griils infringe claims 1-13,
15, and 16 of the *712 patent; (7) that the Huige Sear & Smoke Triad grill infringes claims 1-13,
15, and 16 of the *712 patent; (8) that GHP’s DGJ810CSB-D gﬁll does not infringe claims 1, 4,
and 6-8 of the >712 patent; and (9) that the domestic industry requirement has been satisfied with

respect to the *712 patent.
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On December 2, 2014, the Commission determined to review the final ID in part and
requested additional briefing from the parties on certain issues. Specifically, the Commission
determined to review: (1) the ID’s construction of the “exhaust” and “exhaust means”
limitations in claims 10 and 16 of the *712 patent, and related findings regarding infringement of
those claims; (2) the ID’s findings regarding infringement of claims 1, 4, and 6-8 of the °712
patent by the GHP Grills; (3) the ID’s findings regarding infringemeﬁt of claims 1, 2, 4-8, 10, 11,
and 13-15 of the >712 patent by the Char-Broil 463724512 grill; and (4) the ID’s finding that the
>712 patent was not shown to be invalid. 79 Fed. Reg. 72700-02 (Dec. 8,2014). The |
Commission also solicited briefing from the parties and from the public on the issues of remedy,
bonding, and the public interest. On December 12, 2014, the parties filed written submissions on
the issues under review, and on remedy, bonding, and the public interest. On December 19,
2014, the parties filed reply submissions. |

B. U.S. Patent No. 8,381,712

The 712 patent relates to a “simultaneous multiple cooking mode barbecue grill” having
a first cooking mode unit and a second cooking mode unit that can be “operated simultaneously
to prepare food using multiple cooking modes.” JX-1 (the *712 patent) at Abstract. Claims 1-20
are asserted. The asserted independent claims each relate to cooking units having “openable []
cover[s]” that “includes at least one exhaust.” Id. at 4:54, 6:60. The asserted independent claims
and dependent claim 16 recite:

Claim 1. A barbecue grill having multiple cooking units, cofnprising:

a support structure configured to support a pluralit_y of cooking units;

a first cooking unit configured to cook food using gas cooking fuel, the first .
cooking unit attached to the support structure and including at least one first grill,
the first cooking unit further including an openable first cover attached to the first
cooking unit that selectively covers the first grill, wherein the first cover includes
at least one exhaust; and
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a second cooking unit configured to cook food using solid cooking fuel, the
second cooking unit attached to the support structure and including at least one
second grill, the second cooking unit further including an openable second cover
attached to the second cooking unit that selectively covers the second grill,
wherein the second cover includes at least one exhaust,

wherein the first cooking unit and the second cooking unit are simultaneously
operable to cook food and the first grill and second grill are selectively and
independently coverable. '

Claim 10. A barbecue grill having multiple means for cooking, comprising:

a first means for cooking food using gas cooking fuel, the first means for cooking
including at least one first grill and an openable first cover means for selectively
covering the first grill, wherein the first cover means is attached to the first means
for cooking and includes at least one exhaust;

a second means for cooking food using solid cooking fuel, the second means for
cooking including at least one second grill and an openable second cover means
for selectively covering the second grill, wherein the second cover means is
attached to the second means for cooking and includes at least one exhaust
means; and

a structure means for supporting the first means for cooking and the second means
for cooking;

wherein the first means for cooking and the second means for cooking are
simultaneously operable to cook food and the first grill and second grill are
selectively and independently coverable.

Claim 16. The barbecue grill of claim 10, wherein the configuration of the at
least one exhaust means of the first cover means includes a configuration of at
least two exhaust means.

Claim 17. A barbecue grill having multiple cooking units, comprising:
a support structure configured to support a plurality of cooking units;

a first cooking unit supported by the support structure, the first cooking unit
having a substantially cylindrical shape, the first cooking unit configured to cook
food using gas cooking fuel, the first cooking unit including at least one first grill
and an openable first cover attached to the first cooking unit that selectively
covers the first grill, wherein the first cover includes at least one exhaust; and

a second cooking unit supported by the support structure, the second cooking unit
having a substantially cylindrical shape, the second cooking unit configured to
cook food using solid cooking fuel, the second cooking unit including at least one
second grill and an openable second cover attached to the second cooking unit

10
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that selectively covers the second grill, wherein the second cover includes at
least one exhaust,

wherein the first cooking unit and the second cooking unit are simultaneously
operable to cook food and the first grill and second grill are selectively and
independently coverable.

Id at 4:54-5:8, 5:40-59, 6:22-47 (emphasis added).
1. Relevant Prosecution History
The applicant’s oﬁginally filed claims sought broad coverage. See JX-7 at 10-14. The
applicant amended the claims to distinguish the claimed invention from the prior art cited by the
U.S. Patent and Trademark Office (“PTO”) examiner on August 25, 2011, to add the following
narrowing limitations:
(1) that the recited cover be “openable”; and
(ii) that the cover include “at least one exhaust.” |
Id. at 259-63. To rebut the examiner’s prior art rejections, the applicant argued that the claim
language added to independent claims 22, 32, and 40 (issued as claims 1, 10, and 17,
respectively) regarding the exhausts included on the first and second covers formed the basis of
patentability for these claims. Id. at 269-75. In particular, the applicant distinguished the prior
art U.S. Patent No. 4,665,891 (“Nemec”) and U.S. Patent No. 6,209,533 (“Ganard”) references
by stating:
[N]either Nemec nor Ganard teaches or suggests that the
configuration of one smoke stacks [sic] on the cover of one
cooking unit would be based on the type of fuel used in that
cooking unit, and that the configuration of another smoke stack on
the cover of another cooking unit would be based on the type of
fuel used in that other cooking unit. Thus, applicant submits that
Nemec and Ganard fail to teach or suggest . . . “an openable first
cover. . . includ[ing] at least one exhaust” . . . and “an openable

second cover attached to the second cooking unit... includ[ing] at
Jleast one exhaust.”

11
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Id at 270-71. However, even the narrowed claims were finally rejected over U.S. Patent No.
4,878,477 (“McLane”) in view of U.S. Patent No. 4,700,618 (“Cox™). Id. at 295. The examiner
- found that McLane disclosed all of the claimed limitations except for the “openable [] cover”
limitations and the [] cover includes at least one exhaust™ limitations of claim 22. Id. at 295.
The exarnin¢r, however, found that Cox taught these limitations of claim 22, and stated that
placing the exhausts “on the first or second cover” was a mere rearrangement of parts that would
not affect th¢ functioning of the units. /d. at 295-99. The examiner also rejected the narrowed
claims under 35 U.S.C. § 112, first paragraph, for lack of written description, and objected to the
drawings as not showing every feature of the claimed invention, in part because the exhausts and
the cover were not shown. Id. at 293-94. The examiner made similar rejectioné with respect to
claims 32 and 40. Id. at 296-99.

In response ;[0 the § 112 rejection and the objection to the drawings, the applicant
amended the drawings and added language to the specification defining each of the lids 111, 121,
211, 221, 311, and 321 in FIGS. 1-3 as an “openable [] cover” and each of the sniokes’tacks 112,
122,212,222, 312, and 322 in FIGS. 1-3 as an “exhaust.” See id af 342-43. The applicant made
no amendment relating to the fourth cooking mode unit 324 depicted in Figure 3.

The applicant later argued in his appeal brief to the BPAI that claim 22 (issued as claim
1) was not rendered obvious over McLane in view of Cox because (1) “[i]t would not have been
obvious to modify the teachings of McLahe in view of the teachings of Cox because doing so
would render McLane unsatisfactory for its intended purpose™; and (2) “[e]ven if McLane and
Cox could be combined as suggestedv, the combination still does not teach or suggest ‘wherein
the first cover includes at least one exhaust,” and ‘wherein the second cover includes at least one

exhaust,’ as recited in claim 22 in light of the prior art of record which teaches away from

12
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combining the features of claim 22.” Id at 383, 387. With respect to his second argument, the

applicant stated:

The Office suggests that combining the barbecue grill of McLane

- with the oven/smoker enclosures and chimneys described in Cox
would render obvious “wherein the first cover includes at least one
exhaust” and “wherein the second cover includes at least one
exhaust,” as recited claim 22. Office Action, pp. 7-8. Assuming,
for the sake of argument, that this combination is even possible
(which it is not), at best it would result in a barbecue grill with
chimneys connected to exit ports on the fixed portions of the
oven/smoker enclosures which are not openable (i.e., not
covers). Thus, even if the references could be combined in the
manner suggested in the Office Action, the combination still fails
to teach “wherein the first cover includes at least one exhaust,” and
“wherein the second cover includes at least one exhaust,” as
recited in claim 22. In its rejection of claim 22, the Office
acknowledges the fact that Cox does not disclose these features of
claim 22.

Id at 387 (emphasis added). As part of its second argument, the applicant also argued that the
prior art of record, specifically Oliver, taught away from including exhausts on the openable
covers. Id at 388.

Ina séparate section of the appeal brief, the applicant argued for the patentability of claim
32 (issued as claim 10), stating: |

Appellant respectfully submits that the combination of McLane
and Cox fails to render obvious the features of claim 32 for
similar reasons to those discussed above with reference to
claim 22. Specifically, the cited references fail to render obvious
the features of claim 32 at least because (1) the combination of the

* compact, portable barbecue grill having shallow, upwardly-open
housings described in McLane with the oven/smoker enclosures
and chimneys described in Cox would render McLane

~ unsatisfactory for its intended purpose with regard to claim 32, and
(2) even if the references could be combined as suggested the
combination of McLane and Cox fails to teach or suggest
“wherein the first cover means...includes at least one exhaust”
and “wherein the second cover means...includes at least one
exhaust means,” as recited in claim 32, in light of Oliver which
teaches away from combining the features of claim 32.

13
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For at least the reasons presented herein, it would not have been
obvious to combine the teachings of McLane with those of Cox,
and the combination of McLane and Cox further does not teach or
suggest all of the features of claim 32. Appellant respectfully
requests that the Board reverse the rejection of claim 32.

Id. at 389-90 (emphasis added). Thereafter, the pending claims were allowed. In the Notice of

Allowance, the examiner stated the reasons for allowance:

Id. at413.

C.

As regards the invention recited in independent claims 22, 32, and
40, the combination recited in the claim is novel and unobvious. Of
particular interest is appellant’s argument regarding the
modification of McLane. Specifically, the arguments clearly
establish that such modification would render McLane’s invention
unsatisfactory for its intended purpose. Appellant’s arguments are
further convincing regarding the teaching away by McLane which
teaches away from the claimed invention and modifying references
in providing independent covers for the grills that are required to
be upwardly open and disposable. Yet another prior art reference
Oliver (6,189,528 — cited on the PTO-892 form mailed 3/31/08)
discloses a grill with dual chambers and independent covers, and
even mentions that either gas or solid fuel may be utilized.
Nevertheless, Oliver fails to disclose or make obvious multiple
distinct fuels at one time among other limitations required by the
claims. The prior art of record does not anticipate, nor make
obvious, the claimed invention, alone or in combination therewith.

Products at Issue

The accused products allegedly include multiple mode outdoor grills having at least two

cooking units that are simultaneously operable to cook food using gas and solid fuels. The

accused products, except for the GHP Grills, are listed in the final ID at pages 47-48.

14
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II. ISSUES UNDER REVIEW

A. The ID’s construction of “gxhaust” and “exhaust means” in claims 10 and 16,
and related findings on infringement of claims 10-16

1. Claim Construction

Claim 10 recites “the first cover means . . . includes at least one exhaust” [hereinafter,
“the first cover means clause”], JX-1 at 5:46-47 (emphasis added), and “the second cover means
. .. includes at least one exhaust means” [hereinafter, “the second cover means clause”], id. at
5:53 (emphasis addc;,d). Claim 16 recites that “the configuration of the at least one exhaust
means of the first cover means includes a conﬁgurati_én of at least two exhaust means.” Id. at
6:22-24 (emphasis added).

The ID determinedvthat the “exhaust” and “exhaust means” limitations in claims 10 and
16 should be afforded the same meaning as the “exhaust” limitations in claims 1 and 17. ID at
32-33. The ID rejected A&J’s request to construe the “exhaust means’ limitation of claim 10 as
a means-plus-function limitation because it found that A&]J failed to raise this argument in its
.pre—hearing brief and A&]J failed to articulate any construction of “exhaust means” that was
different from its proposed construction for the “exhaust” limitation. Id. at 32-33, n. 13.
Accordingly, the ID construed all of the “exhaust” and “exhaust means” limitations in thé
asserted claims to mean “a passage in the cover through which smoke, waste gases and/or
cooking vapors pass out of the cooking unit.” Id. at 37.

The Commission determined to review the ID’s construction of the “exhaust” and
“exhaust means” limitations in claims 10 and 16 of the *712 patent, and related findings
regarding infringement of those claims. Complainant A&J argued in its. pre-hearing brief that

“[bJecause Claim 10 and its dependent claims are unquestionably written in means-plus-function

15
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format, they must be construed as provided in 35 U.S.C. § 112(f).” ComplPRHB? at SS.
Moreover, at the evidentiary hearing, A&J argued that “exhaust means” is a means-plus-function
limitation, despite A&J now, before t‘he‘ Commission, abandqning its argument that “exhaust
means” should be interpreted under § 112, 6.* Tr. at 363:15-18; ComplSub at 1-5. However,
A&]J failed to articulate any construction of “exhaust means” that is different than its proposed
construction for the term “exhaust.” ComplPRHB at 48-49; see ID at 32-33 n.13 (citing
ComplPHB’ at 14-15, 17); Tr. at 29:1-6; ComplSub at 5.

At the outset, we recognize that all parties now argue, before the Commission, that the
“exhaust” and “exhaust means” limitations in claim 10 should be construed in the same manner
as the “exhaust” limitations in claims 1 and 17. ComplSub® at 4; ComplRSub’ at 1-2; RespSub®
at 10; see ID at 33. Even though the parties do not contest the ID’s construction of the “exhaust
means” limitation in claims 10 and 16 to be identical to the “exhaust” limitations in claims 1 and

17, this does not relieve the Commission of its responsibility to interpret the claims as a matter of

? Complainants A&J Manufacturing, LLC and A&J Manufacturing, Inc.’s Prehearing
Statement & Brief (Jun. 20, 2014).

4 Paragraph 6 of 35 U.S.C. § 112 was replaced with newly designated § 112(f) when §
4(c)(6) of the Leahy-Smith America Invents Act (“AIA”), Pub. L. No. 112-29, took effect on
September 16, 2012. Because the patent application that led to the 712 patent was filed before
the effective date of the AIA, we apply the pre-AIA version of that section.

> Complainants A&J Manufacturing, LLC and A&J Manufacturing, Inc’s Posthearing
Brief (Jul. 31, 2014). '

8 Complainants’ Briefing on Commission Review of Final Initial Determination (Dec. 12,
2014).

7 Complainants’ Reply to Respondents’ and Staff’s Briefing on Commission Review of
Final Initial Determination (Dec. 19, 2014).

® Respondents’ Written Submission in Response to Commission’s Determination to
Review-In-Part Final Initial Determination Finding a Violation of Section 337 (Dec. 12, 2014).

16
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law. See Rodﬁne PLC v. Seagate Tech., Inc., 174 F.3d 1294, 1302 (Fed. Cir. 1999) (stating that
even though the appellant appeared to have conceded that the “positioning means” element
invoked § 112, § 6 and devoted its argument on appeal to the function and corresponding
structure implicated by that limitation, that concession “does not relieve this court of its
responsibility to jnterpret the claims as a matter of law”). To interpret the claims, the
Commissjon must decide the subsidiary question of whether the claim term “exhaust means”
invokes § 112, 6. See id.; Robert Bosch, LLC v. Snap-On Inc., 769 F.3d 1094, 1098 (Fed. Cir.
2014) (“Deteﬁnining whether certain claim language invokes § 112, § 6 ‘is an exercise in claim
construction and is therefore a question of law.’”)). |

Having considered all of the parties’ submissions and the record evidence, the
Commission has determined that § 112, 9§ 6 applies to the “exhaust” and “exhaust means”
limitations in claims 10 and 16 because the intrinsic evidence shows that the patentee plearly
intended for them to be construed as means-plus-function limitations. We address first the
“exhaust means” limitations in claims 10 and 16, before addressing the “exhaust” limitation in
claim 10.

a. “exhaust means” in claims 10 and 16

The use of the word “fneans” results in a presumption that a claim term is a means-plus-
function limitation. See Robert Bosch, LLC, 769 F.3d at 1097. The presumption may be
rebutted if the claim itself recites sufficient structure for performing the claimed function. See
Cole v. Kimberly—Clark Corp., 102 F.3d 524, 531 (Fed. Cir. 1996). “The question is whether the
claim language names particular structures or, instead, refers oniy to a general category of
whatever may perform specified functions.” Robert Bosch, LLC, 769 F.3d at 1099 (citing

Laitram Corp. v. Rexnord, Inc., 939 F.2d 1533, 1536 (Fed. Cir. 1991)). When a term only
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indicates what the recited means “does, not what it is structurally,” the claim is properly
construed under § 112, § 6. Laitram Corp., 939 F.2d at 1536. For example, in Biomedino, LLC
v. Waters Techs. Corp., 490 F.3d 946 (Fed. Cir. 2007), the Court held that the term “control” in
the phrase “control means for automatically operating said valving” failed to convey sufficient
structure to rebut the presumption that means-plus-function claiming applied because “‘control’
is simply an adjective describing ‘means’: it is ﬂot a structure or material capable of performing
the identified function.” Id. at 949-50.

In determining whether § 112, 6 appblies and whether the presumption has been
rebutted, we rely primarily on the claim language itéelf, but also rely on other intrinsic evidence,
such as th¢ prosecution history. See Rodime PLC, 174 F.3d at 1302 (citing York Prods., Inc. v.
Central Tractor, 99 F.3d 1568, 1574 (Fed. Cir. 1996)); Cole, 102 F.3d at 531 (“We decide on an
element-by-element basis, based upon the patent and its prosecution history, Whether'§ 112,96

| applies.”); Kreepy Krauly U.S.A., Inc. v. Sta—Rite Indus.; Inc., 1998 WL 196750, at *3 (Fed. Cir.
1998) (unpublished opinion) (conclﬁding that “[n]othing in [the claim at issue] or the prosecution
history suggests that the claim language at issue was intended to be construed in means-plus-
function form™); Greenberg v. Ethicon Endo—Surgery, Inc., 91 F.3d 1580, 1584 (Fed. Cir. 1996)
(considering prosecution history to determine whether means-plus-function applies).
Looking first at the claim language itself, we find that the term “exhaust means” fails to

convey sufficient structure to rebut the presumption that means-plus-function claiming applies

2

because “exhaust” is simply an adjective describing “means”—it is not a structure or material
capable of performing the claimed function. See infra at section IL.A.1.c. A&J argues in its

submission that, in every instance of the term “means for” in claim 10, there is explicit

description of the function which the means perform. ComplSub at 3. By contrast, the “means

18



PUBLIC VERSION

for” signal is not used with the “exhaust” and “exhaust means” limitations, nor does the claim
laﬁguage include further description of a function performed. See id at 4. Therefore, A&J
éppears to argue, and we agree, that the term “exhaust” indicates what the claim element does,
not what it is structurally. See Laitram Corp., 939 F.2d at 1536.

The Commission’s construction of the term “exhaust” in claims 1 and 17 does not in and
of itself rebut the presumption that “exhaust means” in claims 10 and 16 invokes § 112,96. As
the Federal Circuit held in Laitram Corp., a patentee cannot escape the express maﬂdate of
§ 112, 9 6 by the presence of other claims specifically claiming the disclosed structure which
underlies the means clause or an equivalent of that structure. 939 F.2d at 1538. To find
otﬁerWise would improperly conflate construction of a means—pius—function limitation under
§ 112, 9 6 with the ordinary rules of construction applicable to other limitations. The distinction
is important because only means-plus-function limitations will be narrowly construed under
§ 112, § 6 as limited to the “structure, material, or acts described in the specification and
equivalents thereof.” 35 U.S.C. § 112, 9 6; Al-Site Corp. v. VSI Int’l, Inc., 174 F.3d 1308, 1320 |
(Fed. Cir. 1999) (stating that in comparison to claims that do not contain means-plus-function
limitations, claims subject to § 112, 4 6 are generally viewed to be more narrow in scope). A
claim’s remaining limitations will be subject to ordinary rules of construction and the broader
application of the doctrine of equivalents. See General Elec. Co. v. Nintendo Co., 179 F.3d
1350, 1360 (Fed. Cir. 1999). Here, the patentee drafted one set of claims using the word
“exhaust” as a noun to denote structure, as in claims 1 and 17, and another set of claims using the
words “exhaust means” where “exhaust” is used as an adjective, as in claims 10 and 16. See Tr.
(Thuma) at 342:17-343:2 (testifying that the \.Jvord “exhaust” can be used as an adjective

modifying a noun or as a noun implying some sort of structure). Accordingly, the Commission’s
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construction of “exhaust” in claims 1 and 17 does not imply that the presumption that the
“exhaust means” limitations in claims 10 and 16 invoke § 112, 9§ 6 has been rebutted.

Any doubt as to the proper construction of “exhaust means” in claims 10 and ‘16 is
resolved by the prosecution history, which makes clear that the patentee deliberately chose to
draft the “exhaust means” as a mean-plus-function limitation, and the examiner understood it as
such. Specifically, in its August 25, 2011 amendment, the patentee requested that the examiner
“interpret claims 32-37 [issued as claims 10-15] in accordance with 35 U.S.C. § 112, 9 6,” and
the examiner consistently did so. See JX-7 at 266-67, 299-301. The patentee argued that the
specification provided exaxﬁples of structure corresponding to each of the recited means in
claims 10 and 16. Id. at 267. In particular, the patentee identiﬁed two smokestacks on the first
cooking mode unit 110 in Fig. 1 and two smokestacks on the first cooking dee unit 210 in Fig.
2 as examples of structure corresponding to the recited “at least one exhaust means™ of the first
cover. Id. In addition, the patentee identified a smokestack on the second cooking mode unit
120 in Fig. 1 and a smokestack on the second cooking mode unit 220 in Fig. 2 as examples of
structure corresponding to the recited “at least one exhausf means” of the second cover. Id.

In the face of this explicit direction provided by the intrinsic evidence, the only
arguments offered to support the contention that the presumption has been rebutted rely
essentially on expert testimony. In some circumstances, expert testimony may be probative of
whether a claim term itself corresponds to sufficiently definite structure. Lighting Ballast
Control LLC v. Philips Elecs. N. Am. Corp., 498 F. App’x 986, 990 (Fed. Cir. 2013) reh’g en |
banc granted, opinion reinstated by Lighting Ballast Control LLC v. Philips Electronics N. Am.
Corp., 744 F.3d 1272 (Fed. Cir. 2014) (en banc). Here, the IA refers to Dr. Stevick’s testimony

that “a person of ordinary skill in the art would find that the term “exhaust means” recites
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sufficiently definite structure — an exhaust — such that the term should not be construed as a
means-plus-function limitation.” IASub’ at 2 (quoting RX-190C at Q42). We find Dr. Stevick’s
testimony conclusory, unhelpful, and directly in conflict with the intrinsic evidence. See Robert
Bosch, LLC, 769 F.3d at 1101 (finding expert’s statements regarding the structural meanings of
claim terms as both conclusory and unhelpful); Lighting World, Inc. v. Birchwood Lighting, Inc.,
382 F.3d 1354, 1358 (Fed. Cir. 2004) (explaining that even when expert evidénce-has been
offered with respect to the iésue of claim construction, a court must determine whefher that
evidence comports with the intrinsic evidence in the case). We, thus, give no weight to Dr.:
Stevick’s testimony in light of the explicit prosecution histqry. See Vitronics Corp. v.
Conceptronic, Inc., 90 F.3d 1576, 1584 (Fed. Cir. 1996) (“[E]ven if the judge permissibly
decided to hear all the possible evidence before construing the claim, the expert testimony, which
was inconsistent with the specification and file history, should have been accorded no weight.”).
Moreover, there is no evidence that “exhaust” was used synonymously with a defined
class of structures at the time the application was ﬁled, unlike the testimony considered in
Rembrandt Data Techs., LP v. AOL, 641 F.3d 1331 (Fed. Cir. 2001). In Rembrandt, the Court
held that the terms “fractional rate encoding means™ and “trellis encoding means” were not
governed by § 112, 9 6 because expert testimony confirmed that they were coﬁmonly used in
publications to identify defined algorithms known in the art. Id at 1340-41. Here, the parties’
primary dispute with respect to the “exhaust” limitations was “what structu‘re,‘ if any, the term
requires.” ID at 33. Before the ALJ and the Commission, the parties argued extensively as to

the type of structures covered by the claimed “exhaust,” but did not agree on a specific defined

? Brief of the Office of Unfair Import Investigations on the Issues Under Review and on
Remedy, the Public Interest, and Bonding (Dec. 12, 2014).
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group. For example, one expert testified that a person of ordinary skill in the art would interpret
“exhaust” to include “channels, ducts, vents, pipes, louvers, dampers, or smokestacks, or any
other structure that defines an opening or passage to allow smoke, vapor and/or gas to escape the
cooking unit.” Id. at 34 (citing CX-891C at Q19). However, “merely listing examples of
possible structures is insufficient to avoid invocation of § 112, 9 6.” Robert Bosch, LLC, 769
F.3d at 1101. “Indeed, means-plus-function language that deﬁnes a category in functional terms
will typically cover examples of étructures that fall within it . . .[t]his is not a basis for
distinguishing structural language from § 112, 9 6 language.” /d.

- To summarize, the Commission finds that § 112, 9 6 presumptively applies to the
“exhaust means” limitations in ;:la‘ims‘ 10 and 16 because those limitations employ traditional
“means” language and the prosecution history explicitly discloses that the patentee and the
examiner understood “exhaust means” to be construed undef § 112, 6. The record evidence
does not overcome the presumption that “exhaust means™ is a mcans-plus—fuhction limitation
since the claim language does not link the‘means with any further function or struéture, other

than “exhaust.” Accordingly, the Commission finds that the “exhaust means” limitations in

claims 10 and 16 are governed by § 112, 16.'°

10 Commissioner Schmidtlein agrees with the determination that 35 U.S.C. § 112,96
governs the construction of the claim limitation “exhaust means” in claims 10 and 16. She
reaches this determination based on the prosecution history. She does not, however, join the
Commission to the extent that it determines that § 112, 4 6 governs on the basis of the claim
language by itself. .

The use of the word “means” in a claim triggers a rebuttable presumption that § 112, 9 6
applies. TecSec, Inv. v. Int’l Bus. Mach., Corp., 731 F.3d 1336, 1347 (Fed. Cir. 2013). The
Federal Circuit has instructed that the intrinsic evidence of the patent should be considered
before making a determination as to whether § 112, 4 6 applies. See Inventio AG v.
Thyssenkrupp Elevator Ams. Corp., 649 F.3d 1350, 1356 (Fed. Cir. 2011). In this case, as noted
in the Commission’s opinion, the patentee unmistakably stated in the prosecution history that
“exhaust means” in claims 10 and 16 should be governed by § 112, 6. Therefore, in
Commissioner Schmidtlein’s view, given that the prosecution history is unequivocal on this
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b. “exhaust” in claim 10
The Commission finds that it is also appropriate to interpret the “exhaust” limitation in
claim 10 under § 112, 1 6 because the claim language indicates that the patentee inadvertently
omitted the word “means” after the word “exhaust” in the first cover means clause. Any doubt

about the claim’s drafting error and the patentee’s intent is resolved by the prosecution history.

point, the prosecution history dictates that “exhaust means” should be treated as a means-plus-
function limitation. See Springs Window Fashions LP v. Novo Indus., LP, 323 F.3d 989, 995
(Fed. Cir. 2003) (“The public notice function of a patent and its prosecution history requires that
a patentee be held to what he declares during the prosecution of his patent.”).

The Commission explains that the word “exhaust” in the limitation “exhaust means” in
claims 10 and 16 is an adjective and in such a context fails to convey sufficient structure to one
of ordinary skill in the art. The Commission further explains that the word “exhaust” in claims 1
and 17 denotes structure on the basis that it is used there as a noun. Commissioner Schmidtlein
does not agree that simply adding “means” to the word “exhaust” changes whether sufficient
structure is conveyed to one of ordinary skill in the art. On the contrary, determining whether
the limitation “exhaust means” conveys sufficient structure turns on the question of whether the
word “exhaust” by itself conveys sufficient structure. See, e.g., TecSec, Inv., 731 F.3d at 1347
(holding that the limitation “system memory means” does not invoke § 112, § 6 because the
words “system memory” by themselves convey sufficient structure). In this case, the word
“exhaust” has already been construed by the Commission in claims 1 and 17. See Rexnord Corp.
v. Laitram Corp., 274 F.3d 1336, 1342 (Fed. Cir. 2001) (“[A] claim term should be construed
consistently with its appearance in other places in the same claim or in other claims of the same
patent.”). When the Commission construed the word “exhaust” in claims 1 and 17, the
Commission did not apply § 112, § 6. In not applying § 112, § 6, the Commission effectively
found that the word “exhaust” conveys sufficient structure. See Lighting World, Inc., 382 F.3d at
1358 (explaining that the presumption that § 112, § 6 does not apply when the word “means” is
not used can be overcome by showing that “the claim term fails to recite sufficiently definite
structure™). There is nothing on the face of claims 10 and 16 to suggest that the word “exhaust™
in the limitation “exhaust means” should be construed differently than the word “exhaust” in
claims 1 and 17. It is only when the prosecution history is consulted that the patentee’s intention
becomes clear. In fact, in this case, the patentee’s intention is undeniably clear. The analysis
may be different in a case where the prosecution history is muddled or not so clear.

Accordingly, in finding that the presumption has not been overcome, Commissioner
Schmidtlein relies on the prosecution history for construing “exhaust means” in claims 10 and 16
and not the claim language standing alone. See TecSec, Inv., 731 F.3d at 1345-46 (explaining
that the patentee’s statements in the prosecution history were sufficient to overcome construction
suggested by the claim language).
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A court can éorrect a patent if “(1) the correction is not subject to reasonable debate
based on consideration of the claim language and the specification and (2) the prosecution
history does not suggest a different interpretation of the claims.” Group One Ltd v. Hallmark
Cards, Inc., 407 F.3d 1297, 1303 (Fed. Cir. 2005) (quoting Novo Indus., L.P. v. Micro Molds
Corp., 350 F.3d 1348, 1357 (Fed. Cir. 2003)). The error in claim 10 is apparent on the face of
the patent because claim 16, which depends from claim 10, recites “exhaust means of the first |
cover means.” JX-1 at 6:22-24 (emphasis added). Without this antecedent reference to the
“exhaust [means]” of the first c;)ver means of claim 10, claim 16 would be found invalid for
indefiniteness. See Hoffer v. Microsoft Corp., 405 F.3d 1326, 1331 (Fed. Cir. 2005) (stating that
absent evidence of culpability or intent to deceive, a patent claim should not be invalidated based
on an obvious clerical error). Here, even A&J concedes that “means” was inadvertently omitted
during prosecution. ComplSub at 2-3.

Indeed, the prosecution history supports our finding that the patentee inadvertently struck
out the word “meané” from the first cover means clause in claim 10. Id. Specifically, in
fcsponse to the May 25, 2011 office action, thé patentee on August 25,_ 2011 amended claim 32
(issued as claim 10) to recite “the first cover means . . . includes at least one exhaust means” and
“the second cover means . . . includes at least one exhaust means.” JX-7 at 260-61 (emphasis
added). In the same amendment, thé patentee added new claim 44 (issued as claim 16), which
depends from claim 32, to recite that the “exhaust means of the first cover means includes a
configuration of at least two exhaust means.” Id. at 263 (emphasis added). Subsequently, the
patentee on January 31, 2012 mistakenly struck out the word “means” from the first coyer’means

clause but not from the second cover means clause, as shown below.
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32. (Currently amended) A barbecue grill having multiple means for cooking, comprising:
a first means for cooking food using gas cooking fuel, the first means for cooking
including at least one first geill and an openable first cover means for selectively covering the

first grill, wherein the first cover means is attached to the first means for cooking and includes at

least one exhaust rea el aced

FRERS;
a second means for cooking food using solid cooking fucl, the sccond means for cooking

including at least onc sécond grilf and an openable second cover means for selectively covering

the second grill, whercin the second cover mceabs 1S aftached 1o the sccond means for cooking
and includes at lcast one exhaust means havinga-corfiguration-based-on-the-type-of-fuel-used-in
the-first cooking means; and '

a structure mcaﬁs. for supporting the first means for cooking and the sccond means for
cooking; ' |

wherein the first means for cooking and the sccond means for cooking are simultancousty
operable to cook food and the first grill and second grill are selectively and independently

coverable.

Id. at 345-46. The patentee did not amend claim 44 (issued as claim 16). Id. at 348. In view of
the intrinsic evidence, we reject the Remaining Respondents’ argument that the “exhaust means”
in claim 16 should be interpreted as referring to the “exhaust” of the first cover means in claim
10. RespSub at 10-11. |

The prosecution history does not suggest a different interpretation of the “exhaust”
limitation in claim 10. Just as the Supreme Court found in Essex, the Commission finds that the
omission of the word “means” from the first instance of “exhaust” in claim 10 was inadveﬁent
and unnoticed. See I.T.S. Rubber Co. v. Essex Rubber Co., 272 U.S. 429, 441-42 (1926)
(affirming the district court’s interpretation of the words “upper edge” to mean “[rear] upper
edge” because the omission of the word “rear” was inadvertent and unnoticed in view of the
intrinsic evidence). The patentee called no attention to the omission and did not differentiate
“exhaust” and “exhaust means” in claim 10 in an effort to avoid prior art. See id. As noted

above, complainant A&J agrees that the omission is a drafting error. The Commission thus finds
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that “exhaust” should be construed as the same as “exhaust means” and have the same effect as if
“means’; had been included. See id.

Furthérmore, if by the omission of the word “means,” claim 10 should otherwise be
regarded as having the same scope as the plain and ordinary meaning of “exhaust” in claims 1
and 17, thereby making the scope of claim 10 broader than what the patentee intended and what
the examiner understood, such a construction would conflict with the patentee’s express intent to
limit “exhaust [means]” of the first cover means to the corresponding structures disclosed in the
’712 patent. Phillips v. AWH Corp., 415 F.3d 1303, 1317 (Fed. Cir. 2005) (en banc) (stating that
“the prosecution history can inform the meaning of claim language by demonstrating how the
inventor understood the invention and whether the inventor limited the invention in the course of
prosecution, making the claim scope narrower than it would otherwise be”).

C. Construction of the “exhaust means” and “exhaust” limitations
in claims 10 and 16 under 35 U.S.C. § 112, 9 6

Because we have concluded that both the “exhaust means™ and “exhaust” limitations in
claims 10 and 16 invoke § 112, 9 6, we now must construe those limitations by identifying the
claimed function and the correspoﬁding structure described in the specification that performs the
function. Applied Med. Res. Corp. v. U.S. Surgical Corp., 448 F.3d 1324, 1332 (Fea. Cir. 2006).
The IA and the Remaining Respondents assert that the function is “carrying smoke outside of the
[first/second] means for cooking.” RespSub at 12; [ASub at 3. A&J asserts that the function
should be “to permit smoke, waste gases and/or cooking vapors to pass out of each respective
means for cooking food.” CompiSub at 6. As stated above, the ID construed “exhaust™ in
claims 1 and 17 to mean “a passage in the cover through which smoke, waste gases, and/or
cooking vapors pass out of the cooking unit.” ID at 37. The Commission adopts A&J’s

proposed function for “exhaust means” — “to permit smoke, waste and/or cooking vapors to pass
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out of each respective means for cooking food,” which is consistent with the ID’s construction of
“exhaust” in claims 1 and 17 aﬂd the expert testimony regarding a person skilled in the art’s
understanding of the function of “exhaust” in the context of the patent claims and specification.
See zd at 34-37.

All parties agree that the corresponding structure described in the specification that
performs the function “to permit smoke, waste gases and/or cooking vapors to pass out of each
respective means for cooking food” is met by the smokestacks shown in Figs. 1-3 of the *712
patent. Namely, elements 112 (Fig. 1), 212 (Fig. 2), and 312 (Fig. 3) are the structures
corre_sponding to the “exhaust [means]” included with the first cover means in claims 10 and 16,
and elements 122 (Fig. 1), 222 (Fig. 2), and 322 (Fig. 3) are the structures corresponding to the
“exhaust means” included with the second cover means in claim 10. JX-1 at 2:32-34, 2:36-38,
3:4-7, 3:36-39; JX-7 at 267; RespSub at 12; IASub at 3-4; ComplSub at 6. As noted above, the
patentee identified these structures as corresponding to the exhaust means in the prosecution
history. JX-7 at 267.

2. Infringement

“Literal infringement of a § 112, 9 6 limitation requires that the relevant structure in the
accused product perform the identical function recited in the claim and be identical or equivalent
to the corresponding structure in the specification.” Odetics, Inc. v. Storage T ech Corp., 185 |
F.3d 1259, 1267 (Fed. Cir. 1999). Such a limitation “is literally met by structure, materials, or
acts in the accused device that perform the claimed function in substantially the same way to
achieve substantially the same result.” Id. at 1268.

As discussed above, complainant A&J argued before the ALJ that “exhaust means™

should be construed under § 112, § 6. Supra at 15-16. When claims 10 and 16 are properly
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construed, the Commission finds that the record evidence shows that Brinkmann’s 3821 grill and
the Academy/Huige grills satisfy the “exhaust” and “exhaust means” limitetions in claims 10 and
16, and that Brinkmahn’s 3800 & 3802 grills, the OLP/Kingsun Redesigned Grills, the
OLP/Kingsun Original Grills, and the Char-Broil/Fudeer grills do not satisfy the “exhaust™ and
“exhaust means” limitations in claims 10 and 16.

A&]J argues that if the “exhaust” and “exhaust means” limitations in claims 10 and 16 are
construed as means-plus-function limitations, record evidence supports a finding that the accused
grills include structures identical or equivalent to the smokestacks disclosed in the *712 patent.
See ComplSub at 7-11. A&J’s expert, Mr. Thuma, acknowledged that “[c]laim 10 is a means-
plus-function claim” and stated that he understood that claim 10 “is interpreted to cover
. structures shown in the patent that perform the functions stated.” -CX-890C at Q34. However,
the evidence of infringement that A&J cites is little more than its expert’s conclusory testimony
that “[a]ll of these means-plus—function limitations are met by elements” of the accused products.
Id. at Q34 (Brinkmann 3800), Q74 (OLP/Kingsun Original Grills), Q45 (Char-Broil 463724512
grill).

Based on the record evidence, the Commission finds fhat Brinkmann’s 3800 and 3802
grills,!" the OLP/Kingsun Original Grills, and the Char-Broil 463724512 grill do not satisfy the
“exhaust” and “exhaust means” limitations in claims 10-16 because A&J has put forth no
evidence showing that the alleged exhaust means in these accused grills are identicai to or
structurally equivalent to the smokestacks described in the *712 patent. Specifically, A&J cites

to no evidence of record as to whether the lateral vents in Brinkmann’s 3800 & 3802 grills and

' The parties have stipulated that Brinkmann’s 3802 grill is representatlve of
Brinkmann’s 3800 grill. ID at 51 (citing CX-223).
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the OL‘P/Kingsun Original Grills are identical to or structural equivalents of the smokestacks
~disclosed in the 712 patent. Nor does A&J cite to any evidence of record as to whether the
channel opening and butterfly vents in the Char-Broil 463724512 grill are identical to or
structural equivalents of the smokestacks disclosed in the ’712 patent. Indeed, A&J’s theory of
infringement of claims 10-16 is solely based on the plain and ordinary meaning of “exhaust,”
even though 112, 9 6 limits means-plus-function limitations to the structures set forth in the
patent specification and equivalents thereof. See ID at 32-33 n.13; Applied Med. Res. Corp., 448
F.3d at 1332. By failing to present evidence of infringement of claims 10-16 based on a proper
construction of “exhaust means” under § 112, § 6, A&]J has failed to meet its burden of proof of
infringement with respect to these accused grills.

The parties appear to agree that construing the “exhaust” and “exhaust means” limitations
in claims 10 and 16 under § 112, § 6 does not change the ID’s finding of inﬁingement as to
Bri;lkmann’s 3821 grill and the Academy/Huige grills because both their gas grill covers and
their charcoal grill covers include smokestacks, and all other limitations of these claims are met.
See ComplSub at 7-8 (citing CDX-47 at 11; CX-19 at 34; CX-890C at 13; RX-208 at 2), 9-10
(citing RX-369, RX-370, RX-371, CX-110); IASub at 4-5. The Commission’s construction of
claims 10 and 16 also does not change the ID’s finding of non-infringement as to the
OLP/Kingsun Redesigned Grills and thé Char-Broil 12201767, 463724514, and 14201767 grills
because those grills wefe found to have exhausts on the fixed portions of the grills. See ID at 56- -
57,59. F urthér, the Commission’s construction of clainﬁs 10 and 16 does not change the ID’s
finding of non-infringemént as to the Char-Broil 463724512 grill because that grill was found to

have a gap located between the cover and the fixed portion of the gas grill, as discussed below,
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~ and A&J submitted no evidence that this gap is identical to or the structural equivalent of the
smokestacks disclosed in the ‘712 patent. Id. at 56.

A&]J argues that Brinkmann’s 3820 grill should be found to infringe because it also
employs smokestacks on both covers. CqmpISub at 7-8. However, the ID found no violation as
to this grill because A&J offered no evidence tha;[ it was imported, sold, or offered for sale at any
time during the term of the 712 patent. ID at 54; IARSub at 3 n.1. As A&J fails to identify any
evidence of importation or sale df these products, the Commission éfﬁrms rthe ID’s finding.
| In view of the above, the Commission affirms the ID’s finding that Brinkmann’s 3820
grill does not infringe claims 10-16. The Commission affirms, with modified reasoning, the ID’s
finding that the Char-Broil/Fudeer grills and the OLP/Kingsun Redesigned Grills do not infringe
any claims of the *712 patent. The Commission also affirms, with modified reasoning, the ID’s
finding vthat Brinkmann’s 3821 grill infringes claims 10, 11, 13, 15, and 16, and that the
Academy/Huige grills infringe claims 10-13, 15, and 16 of the *712 patent. In addition, the-
Commission reverses the ID’s finding that Brinkmann’s 3800 and 3802 grills infringe claims 10,
13, 15, and 16, and the ID’s ﬁnding that the OLP/Kingsun Original Grills infringe claims 10-16
of the *712 patent.

B. The ID’s finding regarding infringemeht by the Char-Broil 463724512 grill

All of the asserted claims of the *712 patent require that a “first cover” or “first cover
means” “includes at least one exhaust’; or “exhaust means.” The ALJ’s summary determination
(“SD”) construed the term “includes” to require that the “at least one exhaust” be located “on”
the openable cover. See Order No. 33 at 9 (finding that the Char-Broil 12201767 grill does not
infringe the asserted claims because it “provides exhausts on the fixed portions of .the grill as

opposed to the openable covers”). The SD also found that the patentee’s narrowing amendments

made during prosecution estopped A&J from asserting infringement under the doctrine of
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equivalents. /d. The Commission subsequently adopted the SD’s construction of “inciudes.”
See, e.g., Comm’n SD Op. at 22 (“[TThe Oklahoma Joe Longhorn Model 12201767 grill does not
have exhausts on the ‘openable '[] covers.””), 24 (“Each of the redesigned OLP grills do not
include an exhaust or smokestack on the openable covers of at least one of the cooking units.”).

The ALJ, applying the Commission’s construction of “includes,” analyzed all of the
record evidence and weighed the credibility of the witnesses at the eyidentiary hearing before
determining that the evidence shows that the Char-Broil 463724512 grill does not infringe
because it “does not have an exhaust on its openable cover,” as the asserted claims require. ID at
56 (citing RX-2178C (Stevick RWS) at 105-107; RX-606C.0005). Specifically, the ID found
Dr. Stevick’s testimony that “a person of ordinary skill in the art would understand the gap or
space to be located adjacent to and below . . . the openable cover and not on the openable cover”
more credible than the testimony .of A&J’s expert, Mr. Thuma. See id. (citing CX-890C (Thuma
WS) at Q41-45); RX-2178C (Stevick RWS) at Q105. The ID also found that Mr. Thuma’s
testimony confirmed the conclusion that th'e‘élleged exhaust is below the openable cover, and not
on the openable cover. ID at 56 (citing Tr. (Thuma) at 341). On review, the Commission finds
no error, much less clear error, with these findings.

Indeed, the undisputed record evidence with respect to the Char-Broil 463724512 grill is
as follows:

e The alleged exhalist on the gas grill cover is the “space there between the
openable lid and the grill body.” Tr. (Thuma) at 341:3-8 (emphasis added); see
also Tr. (Stevick) at 991:23-24 (“an opening that’s between the body and the
1id”); RX-2178C at Q105 (testifying that “a person of ordinary skill in the art
would understand the gap or space to be located adjacent to and below . . . the
openable cover and not on the openable cover”); ID at 56, 62; Tr. (Gafford) at

797:1-5 (testifying that the space is the “gap between the firebox and the 1id™);
RX-587C.0019 (Gafford) (same).
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e A fold is machined into the gas grill cover to help keep rain from dripping down
inside the firebox. Tr. (Gafford) at 797:21-798:4; see also Tr. (Thuma) at 361:13-
15 (“a rain edge to keep rain out from . . . going inside the actual grill itself”).

o The bottom edge of the space is “the top of the body of the grill” and “the top
edge of the body of the grill remains stationary” and “doesn’t move.” Tr.
(Thuma) at 348:2-6, 358:9-18, 359:1-2, 13-14; see also Tr. (Stevick) at 992:4-9
(“The bottom edge of this opening is part of the enclosure or the body.”); Tr.
(Gafford) at 797:6-9 (testifying that “the firebox is all the part that doesn’t move”
and “[t]he lid is the part that moves™).

The photograph below shows the back side of the gas grill of the Char-Broil 463724512 grill to

which this testimony refers.

o (RX-GOGC.OOD
Based on the undisputed record evidence, we affirm the ID’s finding that the space between the
lid and the grill body of the Char-Broil 463724512 grill does not satisfy the “openable [] cover...
includes at least one exhaust” limitations. See RX-0606C; RX-2178C (Stevick RWS) .at Q97-
107; Tr. (Thuma) at 341:3-8; RX-0411.0023.

In response to the Commission’s question, Respondents contend that it would be
procedurally improper and prejudicial for the Commission to adopt as part of the construction of
“includes” the concept that an exhaust may be “on” but not “wholly within” the cover because
that question was never raised before the ALJ and no party introduced evidence on this issue.

RespSub at 17. As stated in the Commission’s notice, the “Commission is not changing its
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interpretatiqn of the claim term ‘includes,” which requires that an ‘exhaust’ be located or the
‘openable [] cover.”” .79 Fed. Reg. 72701 (Dec. 8, 2014). The Commission agrees that any
alteration of its construction of “includes” (whether in claim construction or in application of the
claim term) to include any fixed portion of the grill would run contrary to the law of the case and
the totality of the record evidence that was before the ALJ.

We also agree with the Remaining‘Respondents that a construction of “includes” that
allows any fixed portion of the griil to be a part of the “exhaust” or “exhaust means” conflicts
with the Commission’s constructions of “openable [] cover” and “openable [] cover means.”

The Commission construed “openable [] cover” inclaims 1 and 17 to mean “a cover that
excludes any portion of the grill that is not openable (i.e., fixed)” after finding that the patentee
during prosecution disclaimed from the scope of “openable [] cover” any fixed portion of the

- grill. Comm’n SD Op. at 11-12 (emphasis added). The Commission adopted the ID’s
construction of “openable [] cover means” to exclude any portion ef the grill enclosure that is not
openable (i.e., fixed). ID at 38. The undisputed evidence shows that the gas grill of the Char-
Broil 463724512 grill has an opening that is surrounded on the top and sides by the openable
cover and the bottom By the grill body. See supra at 31-32. Such an opening is not sufficient to
satisfy the “includes” limitation because the undisputed evidence shows that the bottorﬁ edge of
the opening is part of the fixed portion of the grill. Id. A contrary finding would be inconsistent
with the Commission’s constructions of “openable [] cover” and “openable [] cover means”™ to
exclude any fixed portion of the grill.

In view of the above, the Commission has determined to affirm, with modified reasoning,

the ID’s finding that the Char-Broil 463724512 grill does not infringe any claims of the *712
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patent because it does not satisfy the “includes at least one exhaust” and the “includes at least

one exhaust means” limitations.'?

C. The ID’s findings regarding infringement of claims 1, 4, and 6-8 by the GHP
Grills

The ID found that the GHP Grills should not be subject to an exclusion order in light of

the settlement and license agreement between A&J and GHP." ID at 62. Nevertheless, the ID

12 Commissioner Schmidtlein disagrees with the determination that the Char-Broil
463724512 grill has not been shown to infringe claims 1, 2, and 4-8 of the 712 patent.

The sole issue presented on infringement for the Char-Broil 463724512 grill is whether
the grill satisfies the “includes at least one exhaust” limitation for the claimed “first cover.” The
word “exhaust” in claims 1 and 17 has been construed to require “a passage in the cover”
through which smoke, waste gases, and/or cooking vapors pass out of the cooking unit. See ID
at 37; 79 Fed. Reg. 72700-02 (Dec. 8, 2014); 19 C.F.R. § 210.42(h)(2). Additionally, the
Commission has previously determined in this investigation that an exhaust located wholly
within the fixed part of the grill was not “on” the cover and therefore did not infringe. See
Comm’n SD Op. at 22, 24. Consistent with these prior determinations, she finds that the Char-
Broil 463724512 gas grill’s openable cover “includes” an exhaust.

A&J’s expert, Mr. Thuma, testified that the Char-Broil 463724512 grill has a large
channel exhaust “on” the cover of the gas unit. See CX-0890C (Thuma WS) at Q43. Mr. Thuma
further testified that the gas grill cover surrounds the exhaust passage on three sides such that the
exhaust passage/structure extends a height measured at 1 3/8 units into the cover. See Tr.
(Thuma) at 347:15-16; 358:3-8. Finally, Mr. Thuma’s testimony, which appears to be
uncontested, shows that when the cover of the gas grill is opened, the exhaust structure changes
position and moves along with the cover. See Tr. (Thuma) at 359:1-5; 370:22-371:13. To
Commissioner Schmidtlein, this is persuasive evidence that the openable cover “includes” an
exhaust and that the exhaust is “on” as well as “in” the openable cover and not on any part of the
fixed portion of the grill. '

Finally, Commissioner Schmidtlein’s own examination of the example of the grill
introduced into evidence confirms that the exhaust structure is “on” and “in” the openable cover.
See Centricut, LLC v. Esab Group, Inc., 390 F.3d 1361, 1369 (Fed. Cir. 2004) (explaining that in
“many patent cases expert testimony [on infringement] will not be necessary because the
technology will be easily understandable without the need for expert explanatory testimony”).
Indeed, in RX-606C and RPX-0023 (the physical example of the Char-Broil 463724512 grill
introduced into evidence) the exhaust structure is clearly observable as “on” or “in” the openable
cover of the grill.

Accordingly, in Commissioner Schmidtlein’s view, the record evidence does not support
the ID’s determination that the Char-Broil 463724512 grill does not infringe the ‘712 patent.
The expert testimony in conjunction with her observations as a fact-finder lead her to conclude
that A&J satisfied its burden in showing that the Char-Broil 463724512 gas grill’s openable
cover “includes” an exhaust. She would therefore find that the grill infringes claims 1, 2, and 4-8
of the *712 patent.
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determined that both grills “do not infringe any asserted claim because they lack the claimed
‘exhaust’ or ‘exhaust means’ on their openable covers, as the claims require.” Id. In making this
finding, the ID cited only record evidence showing that a channel opening in the DGB730SNB-
D grill is below the openable cover, and not on the openable cover. Id. (citing RX-411.0023). |

As noted above, GHP was terminated from this investigation on August 25, 2014, based
on a settlement agreement, license, and consent order. Supra at 7, n.2. The patent license
agreement grants GHP “a non-exclusive, non-transferable license, during the term of this
Agreement, to make, have made by others, use, sell, distribute, offer to sell, import and have
imported by others Licensed Products,” up to an annual maximum number of units each calendar
year. Joint Motion to Terminate Investigation as to GHP Group, Inc. Based on Settlement
Agreement and Consent Order and Motion to Sfay Investigation as to GHP, Ex. Hat 1. The
license agreement includes the GHP Grills as Licensed Products. Accordingly, GHP is
authorized “to make, have madé by others, use, sell, distribute, offer to sell, import and have
impoﬁed by others” the DGB730SNB-D and DGJ810CSB-D grills under the terms of the patent
license. |

A&J argues that respondent Keesung, the manufacturer of the DGB73OSNB-D grill, was
not a party to its agreement with GHP and, therefore, it has no assurance that Keesung cannot or
will not begin selling the DGB73OSNB-D grill for importation through another importer or
distributor that is not authorized under the GHP license agreement. ComplRSub at 21. Keesung
has been found in default pursuant to section 337(g)(1) and 19 C.F.R. § 210.16. Order No. 16
(Dec. 20, 2013). Under Rule 210.16(cv), the “facts alleged in the complaint will be presumed to

be true with respect to the defaulting respondent.” 19 C.F.R. § 210.16(c). The complaint alleges

'3 The DGB730SNB-D grill is manufactured by defaulted respondent Keesung. The
DGJ810CSB-D grill is manufactured by respondent Kingsun.
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that “the units of the Dyna-Gio DGB730SNB-D manufactured By Keesung in China and sold for
importation into the United States, irﬁported into the United States and/or sold after importation
in the United States, infringe claims 1,4,6,7,8,9,10, 13, 15,'and 16 of the *712 patent.”
Amended Complaint at 41. Accordingly, the Commission presumes the facts alleged in the
complaint, as amended, to be true and vacates the ID’s finding that the DGB730SNB-D grill
does not infringe the asserted claims of the 712 patent. 19 U.S.C. § 1337(g)(1).

The Commission has also determined to reverse the ID’s finding that the DGJ810CSB-D
grill does not infringe the asserted claims of the’712 patent. The ID cited only record evidence
showing that a channel opening in the DGB730SNB-D grill is below the openable cover, and not

- on the openable cover, as the basis for finding non-infringement with respect to the |
DGJ810CSB-D grill. ID at 62 (citing RX-411.0023). However, the record evidence shows that
the exhausts on the DGJ810CSB-D grill are located on the openable cover. See CPX-5 at 11,
CDX-48, CX-890C at Q65-68, RX-412, RX-414. A&J’s expert, Mr. Thuma, testified that the
DGJ810CSB-D grfll meets each and every limitation of claim 1. CX-890C at Q65-68. A&]J also

. presented undisputed evidence that the DGJ810CSB-D grill satisfies the limitations in dependent

claims 4 and 6-8. See CDX-48. Accordingly, the Commission finds that the DGJ 810CSB-D.
grill infringes claims 1, 4, and 6-8 of the’712 patent; howéver, GHP is permitted “to make, have
made by others, use, sell, distribute, offer to sell, import and have imported by others” this

product pursuant to the terms of its license agreement.
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D. The ID’s finding that the *712 patent was not shown to be invalid
1. Obviousness over Koziol in view of Holland ’319 and/or Holland ’986

Respondents contend that the asserted claims of the *712 patent are invalid as obvious
under 35 U.S.C. § 103. over Koziol (RX-48) in view of Holland *319 (RX-28) and/or Holland
'986 (RX-72).

The ID noted that Koziol wés not before the examiner during prosecution of the 712
patent, but he found Koziol to be cumulative of Oliver, a reference that was considered by the
examiner. ID at 71 (citing Tr. (Stevick) at 908). The ID also found that Koziol “discloses an
assembly for mounting multipl¢ barbeque grills on a common post or support,” id. at 69 (citing
RX-48 at Abstract), but that Koziol does not teach the following:

(1) The details of grilling devices, such as grills having openable covers, either.
attached to the grill body or not; RX-190C (Stevick WS) at Q196 (“K021ol does

not specifically teach that the covers or lids are openable.”);

(2) The use of an exhaust in a grill, much less placement of an exhaust in an openablei
cover versus exhaust below the cooking area of the grill; RX-190C at Q181, 198;

(3) The placement or use of a cooking grate, or cooking grill; RX-190C at Q194;
(4) Any disclosure of cooking simultaneously with two different fuels; the Koziol

patent is directed to a mounting assembly, and Koziol does not disclose a device
for simultaneous multi-mode cooking; CX-900C (Thuma RWS) at Q60-64.

Id. at 70-71. The ID further found that Respondents did not show that a person skilled in the art
would have necessarily modified Koziol into the multimode grill disclosed in the *712 patent.
Id. at 71. The ID rejected the Respondents’ obviousness argument to combine the smokestacks
disclosed in either of the Holland references with the cooking apparatus taught by Koziol
because the Respondents applied their proposed construction of “exhaust” instead of the ID’s

construction of the term. Id. at 72.
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The Commission has determined to affirm, with modified réasoning, the ID’s finding that
the asserted claims of the 712 patent have not been proven invalid as obvious over Koziol in
view of the Holland references. The Commission finds that Koziol, even when combined with
the teachings of the Holland references, fails to teach a first cooking unit [or means for cooking
food] and a secoﬁd cooking unit [or means for cooking food] that are simultaneously operable to
cook food using gas and solid cooking fuels respectively, and openable covers [or openable
cover means] including at least one exhaust [or exhaust means].

The asserted claims of the ’712 patent require twé cooking units [or means for cooking
food] attached to a common support structure, one unit that useé gas cooking fuel and another
unit that uses a solid cooking fuel. The ID did not explicitly find whether Koziol discloses this
cooking combination. See id. at 69-72. A&J’s expert, Mr. Thuma, testified that one could
assume the combination if one had the benefit of hindsight. CX-900C (Thuma) -at Q65. Based
on the record evidence, the Commission finds that a person of ordinary skill in the art would
understand that Koziol discloses a gas cooking unit and a charcoal cooking unit attached to a
common support structure. FIG. 6 of Koziol discloses a gas barbecue grill unit 20 and an
auxiliary gas burner unit 85, both attached to support member 1.2. RX-48 at 4:17-34. The gas
grill 20 could be considered the “first cooking unit.” The “second cooking unit” is the charcoal
unit 81 attached to the support member 20, as shown in FIG. 5 of Koziol. Id. at 4:10-13.
Although the gas grill 20 is not shown on the same support structure as the charcoal grill 81,
Koziol teaches that:

While preferred embodiments have been described above, it should
be readily apparent to those skilled in the art that a number of
modifications and changes may be made without departing from
the spirit and scope of the invention. For example, . . .while a gas

grill unit has been utilized in conjunction with an auxiliary unit, it
is apparent that a charcoal grill unit such as indicated at 81, could
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likewise be employed. Barbeque grill units which utilize both gas
and charcoal are also becoming popular. These also can be readily
accommodated because of the gas supply lines 64 and 65.

Id at 5:27-40. In view of all that Koziol teaches, we find that a person skilled in the art would
understand to combine the charcoal unit 81 with the gas grill 20 on the coxﬁmon support member
12. See RPet. at 32-33 (citing RX-190C at Q200).

Even though Koziol discloses this cooking combination, the ID identified four limitations
of the asserted claims that are absent in Koziol: (i) “openable [] cover” and “openable [] cover
méans”; (ii) “exhaust” and “exhaust means”; (iii) cooking simultaneously with two different
fuels; and (iv) cooking grate or grill. See ID at 70-71. As explained below, the Commission
affirms, with modified reasoning, the ID’s findings regarding the first three limitations (i)-(iii),
but vacates the ID’s finding regarding the last limitation, (iv), 1 e., Koziol does not teach the
“placement or use of a cooking grate, or cooking grill”. Id. at 71.

The Remaining Respondents concede that the cooking units 20/21, and 81 do not
explicitly disclose a cover that is openable and attached to a cooking unit. RPvet14 at 31, 32.
However, the Remaining Respondents argue that “[o]ne of ordinary skill would have uﬁderstood
that handles on the fronts of the covers in Figs. 3-6 and 1 1 [highlighted in yellow in the original
exhibits and reproduced below] indicate that the covers are hinged on the back side and rotate
open in the standard manner as depicted in burner unit 85 on the right side in Fig. 6, where ‘a
cover is also provided at 93 which is hinged by the hinges 94.”” Id. at 21 (citing RX-190C

(Stevick WS, Q196) (quoting RX-48 at 4:36-37)) (emphasis added).

14 Petition for Review of ALJ’s Final Initial Determination on Violation of Section 337
by Respondents the Brinkmann Corporation, Outdoor Leisure Products, Inc., and Academy, Ltd.
(d/b/a Academy Sports + Outdoors) (Oct. 14, 2014)
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RX-190C at Q196 (FIGS. 3, 6, & 11 of Koziol - RX-0048.0002, 0048.0003, & 0048.0005;
- RDX-0005.0003)

The Remaining Respondents also claim that Mr. Thuma not only admitted that he had seen grills
similar to those disclosed in Koziol that operate in this manner, but more importantly, he testified
that he could not identify any grill similar to Koziol that did not operate in this manner. Id.
(citing Tr. (Thuma) 481:15-482:1). Finally, they argue that Koziol discloses at least as much as
the 712 patent with regard to “openable [] cover.” Id.

The Commission finds that the Remaining Respondents have not proven by clear and
convincing evidence that Koziol discloses “openable [] cover” or “openable [] cover means.”
We find no support for Dr. Stevick’s assumption that the parts of the units highlighted in yellow
above are handles or have anything to do with covers. Contrary to the Remaining Respondents’
contention that Koziol discloses as_much as the >712 patent, the *712 patent explicitly idehtiﬁes

b elements 111, 121, 211, 221, 311, and 321 in FIGS. 1-3 as “openable cover[s].” Although FIG.
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6 of Koziol does show an openable cover (element 93), there is no indication that thié cover is
incorpofated in any of the other units. And, even if the other units did have a éover, there is no
indication that the cover would have been attached to a common support structure, as required by -
the claims. Tr. (Thuma) at 478:2-480:19 (testifying that Koziol says noth‘ing about handles on
grill covers and if the Koziol grill has a handle in the fronf, it might also have a handle in the rear
of the unit such that two handles could be used to lift off the cover entirely).

In addition, the Remaining Respondents have not shown by clear and cénvincing
evidence that Koziol discloses simultaneous operation of two cooking grills using different fuels.
As the ID found, Koziol discloses an assembly for mounting multiple barbeque grills on a
common support structure, but Koziol is silent as to simultaneous multimode cooking, and does
not describe the use of grills or any details of the cooking units to be mounted on the support
structure. ID at 70. The Remaining Respondents provide no evidence that Koziol teaches this
limitation, other than arguing that “[t}here is nothing in Koziol that would prevent the grills
shown and descﬁbed from operating simultaneously, and as a matter of common sense there
would be no reason to combin¢ two cooking units on a single support structure unless they wefe
independently and simultaneously operabie.” RPet at 24. The Remaining Respondents cite to
several statements by A&J’s expert, butvnone of Mr. Thuma’s cited statements support the
Remaining Respondents’ argument. Id. at 24-25.

After analyzing Koziol, the ID acknowledged Respondents’ argument that the Holland
references disclose one or two smokestack(s) on the openablé cover of a grill, but rejected their
argument based on the combination of Koziol and either Holland *319 and/or Holland *986
because “the claim term ‘exhaust’ does not require a smoke stack or chimney-type exhaust.” 1D

at 72. The Commission finds this .legal reasoning erroneous because there is no dispute that a
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| smokestack meets the ID’s construction of “exhaust” and the Commission’s construction of
“exhaust means.”

Nevertheless, the Commission finds that the Remaining Respondents have not presented
clear and convincing evidence that one of ordinary skill the art would have modified Koziol’s
cooking apparatus to include the smokestacks disclosed in the Holland references on its covers.
Mr. Thuma admitted that Koziol'necessarily includes some manner of exhausting gases. RPet at
26 (citing Tr. at 488:1-11). However, the manner of exhausting gases that is disclosed in Koziol

~ is not on the grills themselves but, instead, “cut outs” 30, 31, 33, and 35 in the support sfructure
(as shown in FIG. 1) “provide combustion air and clearance for the gas feed lines and the usual
burner venturi tubes.” RX-48 at 3:48-54, 3:3-8. The Remaining Respondents concede that
Koziol is silent as to any type of “exhaust” or “exhaust means” on the grills themselves (either
on the alleged covers or fixed grill body). RespSub at 24 (citing RX-48.0007 at 3:52-56). We
agree with A&J that Koziol does not teach exhausts or “exhaust means” and nothing in Koziol
provides any teaching, suggestion, or motivation to add exhausts or “exhaust means” on the
covers rather than below the surface .of the cooking grill, or elsewhere in the grill body.
ComplSub at 27-28.

The evidence that the Remaining Respondents rely on in support of their argument to
modify Koziol incorrectly assumes that Koziol’s cooking units have openable covers and that all
that is at issue is simply a matter of adding smokestacks to those covers. For example, the
Rerhaining Respondents argue that it Would have been obvious to modify t-he openable covers of
Koziol to add one or more smokestacks, as disclosed by Holland *319, because A&J’s expert
conceded that the smokestacks in Holland *319 perform the same function as the smokestacks in

the *712 patent, and that the motivation for including the smokestacks in the *712 patent would
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have beeh the same motivation for including smokestacks in Holland *319. RPét at 26-27 (citing
Tr. (Thuma) at 419:10-23). As another example, the Remaining Respondents contend that it is
undisputed tha‘f where the entire upper half of the grill is an openable cover, “the logical and
common location for exhausts is in the cover” so that the exhaust is above the cooking surface.
Id. at 27 (citing RX-48 at Q198); see also Tr. at 936:24-937:8; RX-591 at Q45-53.

Even if adding smokestacks to Koziol is “the predictable use of prior art elements
-according to their established functions,” the Remaining Respondents present no evidence that
the smokestacks would have been added on the covers instead of any fixed portion of the grills.
Id. (quoting KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 417 (2007)). They concede that the
redesigned Rankam grill, for example, shows a method for exhausting a grill by including vents
| in the body of a grill and below the cooking surface. RespRSub!’ at 24. The Commission has
found that other accused grills, such as the Char-Broil 12201767 grill and the OLP/Kingsun
Redesigned Grills, include smokestacks on the fixed portion of the grills.‘ Comm’n SD Op. at
21-22, 24-25. |

In view of the above, the Commission afﬁrmé, with modified reasoning, the ID’s finding
that the independent claims of the >712 patent have not been proven invalid as obvious over
Koziol in view of the Holland references. Additionally, the Commission adopts the ID’s finding
that evidence of secondary considerations of non-obviousness weigh against a finding of

obviousness. See ID at 78-82. ’

> Respondents’ Reply to Complainants® and Staff’s Briefing on Commission’s
Determination to Review-In-Part Final Initial Determination Finding a Violation of Section 337
(Dec. 19, 2014).
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2. Obviousness over Oliver alone or in view of Holland °319

Respondents contend that the asserted claims are invalid as obvious over Oliver (RX-64)
alone, or in view of Holland 319,

The ID noted that Oliver was before the PTO and considered by the examiner. Id at 73.
The ID found that the only suggestion in Oliver of simultaneous cooking with both gas and solid
fuel is in the configuration of FIG. 20. However, he found that that configuration does not show
two cooking units because the removal of body ends 16 allows for access for the propane burner
94 and makes the body of cooking unit 104 an open trough without any separation into a first
cooking unit and a second cooking unit capable of independent operation, which the ’712 patent
requires. Id. at 76-77. The ID also found that Oliver does not specify using four body ends in
the double width cooker configuration as requifed to form two separate cooking units. /d. at 75. |
The ID further found that a person of skill in the art would not confuse a griddle as shown in
FIG. 20 with a grill and, thus, Oliver does not teach cooking on a grill over gas. Id. at 77 (citing
CX-900C at Q41).‘ As with Koziol, the ID rejected the Respondents’ obviousness argument to
combine the smokestacks disclosed in Holland *319 with the cooking apparatus taught by Oliver
because the Respondents applied their proposed construction of “exhaust” instead of the ID’s
construction of the term. Id. at 77-78.

The Commission has determined to affirm, with modified reasoning, that the Remaining
Respondents failed to prove by clear and convincing evidence that the asserted claims of the
>712 patent are invalid as obvious over Oliver in view of Holland *319 because the prior art
combination fails to teach or suggest a gas cooking unit including a grill, and openable covers [or

openable cover means] including at least one exhaust [or exhaust means].
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First, we find the ID erred in interpreting the independent claims of the *712 patent to .
require that the first and second cooking units be “capable of independent operation.” Id. at 77.
Independent claims 1, 10 and 17 require that the two cooking units are “simul.taneously
operable,” but do not require that they are independently operable. Indeed, only dependent
claims 4 and 13 require independent operation of the cooking units.

Second, we agree with the Remaining Respondents that the specification and prosecution
history éf the *712 patent does not support the ID’s conclusion that FIG. 20 of Oliver lacks two
separate cooking units. RPet ét 36-37. The specification describes the embodiment shown in
FIG. 20 as a “double width cooker” “in which two cooking systems are configured to operate
together.” RX-64 at 2:49-52, 6:17-18. With respect to the prosecution history, the examiner, in
the first office action, described Oliver as disclosing “a simultaneous multiple cobking mode
barbecue grill (see fig. 20), comprising a first cooking mode unit configured to prepare food in a
first cooking mode (the grill on the left uses propane tank 96); a second cooking mode unit
configured to pref)are food in a second cooking mode (col. 2, In. 5 1;55; the grill on the right uses
charcoal) ....” JX-7 at 50. Subsequently, in the Notice of Allowance, the examiner stated that
Oliver “discloses a grill with dual chambers and independent covers, and evén mentions that
either gas or solid fuel may be utilized.” Id. at 413 (emphasis added). Indeed, the patentee
characterized FIGS. 19 and 20 of Oliver as “dual unit embodiment,” and described FIG. 20 as
.having two units. /d. at 70 (emphasis added).

The Commission finds that the ID incorrectly adopted A&J’s argurhent that the
configuration in FIG. 20 does not show two cooking units because there is a trough at the
bottom. ID at 77. While it is true that the specification describes that the body ends on the gas

cooking unit side of the double width cooker (FIG. 20) may be omitted, there is no evidence that
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the same is true of the body ends on the charcoal cooking unit side. We agree with the ID’s
finding that “[i]n évery case in which Oliver describes a configuration that can use gas fuel to
cook, the body ends 16 are omitted.” ID at 76 (citing Fig 15, RX-64 at 5:62-64). On the flip
side, in every case in which Oliver describes a configuration that uses charcoal to cook, the body
ends 16 are included. See, e.g., RX-64 at 3:12-13 (“A body end 16 at each end of reflector 12
c}oses the ends of the body portion of the cooker.”). The same is true for the double width
cookers described in Oliver. See id. at 6:28-33 (“Cooker 102 may be assembled with body ends
16 for use with one or two grates 48 to suppoﬁ fuel such as charcoal or wood. Cooker 104 may
be assembled . . . without body ends 16 to provide propane heat for cooking.”) (emphasis
addeci). One of ordinary skill in the art would recognize that the body ends are necessary to
confine the charcoal inside the grill to prevent the “start [of] grass fires” and for “ciraft control,”
which were two of Oliver’s central concerns. RPet at 37 (citing RX-64 at 1:23 and 1:36; Tr.
(Stevick) at 876:23-877:21 and 882:3-889:3). Because Oliver discloses the use of body ends 16
in every embodiment that includes a cooker using charcoal, the charcoal cooking unit that is
combined with the gas cooking unit in FIG. 20 would also include body ends, thereby separating
itself ffom the gas cooking unit in FIG. 20. See id. at 36-37 (citing Tr. (Stevick) at 876:23-
889:3). Accordingly, the Commission finds that the charcoal cooking unit and the gas cooking
unit shown in FIG. 20 each constitute a “cooking unit” within the meaning of the *712 patent.
Id. at 38 (citing Tr. at 876:18-877:21).

Third, the ID’s conclusion that Oliver lacks disclosure of dual-mode cooking
simultaneously with gas and charcoal contradicts the teachings of Oliver. The examiner who
issued the first office action found that Oliver disclosed a barbeque grill that included a gas

cooking unit and a charcoal cooking unit that “operated simultaneously to prepare food using
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multiple cooking modes.” JX-7 at 50 (citing RX-64 at 6:25-26). Subsequently, a different
examiner allowed the claims in part because “Oliver fails to disclose or make obvious multiple
distinct fuels at one time among other limitations required by the claims.” Id. at 413 (emphasis
added). We agree with the first examiner’s interpretation of Oliver and believe that the
subsequent examiner incorrectly interpreted Oliver. In the summary of the invention, Oliver
describes that the disclosed system “includes a number of different cooking modes” and “[s]ome
of these modes may be carried out simultaneously.” RX-64 at 1:46-50. Oliver teaches that FIG.
20 shows dual gas and charcoal capability, and that they can be operated simultaneously. Id. at
2:52-55 (FIG. 20 shows that “a container of fuel is positioned alohg one end thereof for cooking
on a griddle on one side of the cooking system, and a charcoal grill is used on the other side.b”);
6:25-26 (“In this embodiment [of FIG. 20], oﬁe can griddle and grill simultaneously.”).
Accordingly, thé Commission finds that Oliver discloses dual-mode cooking simultaneously
with gas and charcoal.

Nevertheless, the Commission finds that the asserted claims are not obvious over Oliver
in view of Holland *319 because the asserted claims require that the gas cooking unit includes a
grill, but Fig. 20 shows a griddle on a gas cooking unit. We agree with the ID’s finding that
“Oliver does not teach cooking on a grill over gas.” ID at 77 (citing CX-900C at Q41). The
record evidence shows that Oliver teaches away from using a grill with gas. CX-900C at Q41.
Specifically, A&J’s expert, Mr. Thuma, testified that “Oliver’s teachings about holding in radiant
heat would discourage the skilled artisan from trying to use the Oliver gas burner with a grill,
because the body ends 16 must be omitted.” /d. at Q39.

After analyzing Oliver, the ID acknowledged Respondents’ argumenf that Holland *319

discloses smokestacks on the openable cover of a grill, but rejected Respondents’ argument
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based on the combination of Oliver and Holland *3 19' because “the claim term ‘exhaust’ does not
reqﬁire a smoke stack or chimney-type exhaust.” ID at 77-78. The Commission finds that the |
ID’s rationale for rejecting Respondents’ obviousness argument is incorrect, although we
ultimately agree that the Remaining Respondents have failed to preseht clear and convincing
evidence that one of ordinary skill the art would have modiﬁéd Oliver’s cooking apparatus to
jnclude the smqkestacks disclosed in Holland *319.

There is no dispute that a smokestack meets the ID’s construction of “exhaust” and the
Commission’s construction of “exhaust means.” However, we agree with A&J that a person of
ordinary skill in the art would not be motivated to place smokestacks as taught by Holland 319
on the covers (or lid reflectors) disclosed in Oliver because that would defeat one of the
objectives of Oliver, a cooking system that can be broken down, stored {flat, ‘and easily
transported, and would conflict with Oliver’s purposes of reflecting and holding in radiant heat.
AJResp'® at 19-20. Oliver describes a “portable grill easily carried as components, which r_flay
be stacked as generally flat parts, to be carried 1n a compact container, and may be easily
assembled without tools é.nd used in various modes.” RX-64 at Abstract. Oliver criticized that
the prior art systems’ open lid designs “lose heat, [and] do not reflect heat to food beiﬁg cooked.”
Id at 1:27-28. Oliver describes that the function of its lid reflectors are to “reduce the loss of
heat” within the cookers. Id. at 6:61-63. Therefore, the Commission finds that Oliver explicitly
teaches away from including exhausts on its lid reflectors. We note that the patenteelmade these

same arguments in its appeal brief before the BPAI. See JX-7 at 388.

'* Complainants’ Combined Response in Opposition to Respondents’ Petitions for
Review of Final Initial Determination of Non-Infringement of U.S. Patent No. 8,381,712 (Oct.
22,2014).
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Finally, the Remaining Respondents have not shown by clear and convincing evidence
that Oliver alone satisfies the “exhaust” or “exhaust means” limitations in the asserted claims.
Oliver discloses that prior art systems are inefficient by design because of “[i]nadequate draft
control” and “[n]o combustion air control,” RX-64 at 1:21-26, and that the purpose of the
invention is to improve “draft control,” making it possible to start a “charcoal fire, even in rain,
by positioning body and lid ends to control draft,” id. at 1:53-55. Oliver teaches that “lid ends 18
may be slid along rods 28 and 30 to vary the distance from lid 14 to vary flow of draft air for the
fire.” Id at 4:67-5:2. Additionally, Claim 18 of Oliver recites “wherein at least one of the lid
ends may be spaced apart from the lid reflector to provide combustion air for the cooker.” Id. at
10:35-37. Therefore, Oliver teaches that the purpose of the opening created by the space
between the lid end and thé lid reflector is for “vary[ing] flow of draft air for the fire,” id. at
4:67-5:2, and “to provide combustion air for the cooker,” id. at 10:35-37. See also id. at 6:41-43
(“controlling draft with lid ends 19”). However, Olivef is silent as to whether smoke, waste
gases and/or cooking \;apors pass out of the opening between the lid and the lid reflector, and the -
Remaining Respondents have not presented clear and convincing evidence that it does so.
Therefore, the Commission finds that the opening created by the space between the lid end and
the ﬁd reflector does not satisfy the ID’s construction of “exhaust,” i.e., “a passage in the cover
through wﬁich smoke, waste gases and/or cooking vapors pass out of the cooking unit.” Nor
does the Commission find that the opening created by the space between the lid and the lid
reflector satisfies thé Commission’s construction of “exhaust means” because it has not been
shown that the opening performs the function “to permit smoke, waste gases and/or cooking
vapors to pass out of each respective means for cooking food” and there is no evidence showing

that such an opening is a structural equivalent of the smokestacks disclosed in the *712 patent.
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Moreover, Oliver teaches that the opening between the lid end and the lid reflector can be
created in single cooker 10 (FIGS. 1-3 & IO) (id. at 4:67-5:2) and the double width cooker
shown in FIG. 21 (id. at 6:41-43), but Oliver is silent as to whether the opening can be created in
the double width cooker 104 of FIG. 20. The opening may not be possible in cooker 104 if one
of the cooking units uses a propane tank because the brackets 76 that hold the propane tank 96
would prevent the lid end from sliding along rods 128 and 130. See id. at 6:30-39. For this
reason, the Commission finds that an opening between the lid end and the 1id reflector cannot be
created in a double width cooker that uses propane fuel for cooking.

A&]J argues that Oliver’s disclosure of sliding a lid along rods to create an opening does
not teach an “exhaust” because the opening is not a permanent feature of a cover. See AJResp at
17-18. We reject this argument because the asserted claims do not require any sort of
permanency with respeét to the “exhaust” or “exhaust means” limitations.

In view of the above, the Commission has determined to affirm, with modified reasoning,
the ID’s finding that the independent claims of the *712 patent have not been proven invalid as
obvious over Oliver in view of Holland *319. Additionally, the Commission adopts the ID’s
finding that evidence of secondary considerations of non-obviousness weigh against a finding of
obviousness. 1D at 78-82.

3. Dependent claims

The Commission has determined to affirm, with modified reasoning, the ID’s finding that

the dependent claims of the *712 patent have not been proven invalid for the reasons discussed

above with respect to the independent claims.
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E. Remedy, Public Interest, and Bonding
1. Reﬁedy

The Commission is authorized to issue a limited exclusion order (“LEO”) excluding the
articles of the person(s) found in violation. 19 U.S.C. §1337 (d)(1), (g)(1). If certain criteria are
met, the Commission may issue a general exclusion order (“GEO”) excluding all infringing
goods regardless of the source. 19 U.S.C. §1337 (d)(2), (2)(2). The Commission may also issue
a cease and desist order (“CDO”) directed to any entity violating section 337, ordering it to cease
and desist from engaging in the unfair methods or acts involved. 19 U.S.C. §1337 (£)(1), (g)(1).
In general, the Commission issues CDOs to persons or business entities that have a
“commercially significant” domestic inventory of subject articles that have already been
imported, in order to prevent continued unfair acts with respect to violating articles. See, e.g.,
Certain Integrated Repeaters, Inil. No. 337-TA-435, Comm’n Op. at 27 (Aug. 2002).

a. Genéral Exclusion Order

A&]J argues that a GEO is necessary to prevent circumvention of a LEO and to address
the widespread pattern of violation of section 337 in this investigation. According to A&J, a
GEO is necessary to prevent circumvention of a LEO because (1) the demand for multiple mode
grills in the U.S. market is established and growing as shown by A&J’s and Respondents’ sales
volumes and profitability; (2) multiple mode grills are sold throhgh well-established marketing
and distribution networks, which include brick-and-mortar retail establishments and the online
market; and (3) there are a large number of non-respondent Chinese manufacturers that produce
‘multiple mode grills and there is no significant barrier to the expansion of their foreign

production. ComlemdySub17 at 5-9. A&J asserts that there is a widespread pattern of violation

'7 Complainants® Submission on Remedy, Public Interest, and Bonding (Dec. 12, 2014).
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as demonstrated by the significant volume of imports of Respondents’ accused grills, and the
substantial number of entities worldwide that either manufacture or are capable of manufacturing
infringing grills for importation into the United States. Id. at 10. Finally, A&J asserts that a
GEO is appropriate because it is difficult to identify the source of infringing products when grills
are not typically branded with the manufacturer’s name. Id. at 11-12.

The ALJ declined to recommend é GEO because (1) A&J failed to name the importer
Blue Rhino dufing the course of the investigation; (2) none of the Respondents are likely to
circumvent an LEO; and (3) the Commission has already determined that certain design-around
products do not infringe. RD at 3-4. A&J argues that the fact that it did not name Blue Rhino, a
newly discovered importer of infringing grills, is not a sufficiént basis for denying the issuance
of a GEO. ComplRmdySub at 12 n. 1 (citing e.g., Certain Ground Fault Circuit Interrupters &
Prods. Containing Same (“Certain GFCT’), Inv. No. 337-TA-739, Comm’n Op. at 87-92 (June
8, 2012) (rejecting argument that a complainant must name all known respondents and refusing
to carve a non-named party from the GEO)). A&J also argues that there is no evidence that
creating a non-infringing redesigned grill would be easy or that new entrants would even want to
introduce redesigns that have not been commercially tested. Id. at 13-14.

The Remaining Respondents argue that there is no widespread violation because A&J
presented no evidence that any of the non-respondent manufacturers identified during the hearing
had actually imported a multiple mode'grill. RespRmdySub18 at 3-4. The Remaining
Respondents also argue that it is not difficult to icientify the source of the infringing products as
shown by the ease with which A&J’s economic expert, Dr. Button, was able to identify

manufacturers of potentially infringing grills. /d. at 4. The Remaining Respondents further

'8 Respondents’ Written Submission on the Issues of Remedy, the Public Interest, and
Bonding (Dec. 12, 2014). ’
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;rgue that a GEO is unnecessary given the time neéded by new entrants to bring multiple mode
grills to market and the barriers to éntry to such market. Id. at 5.

The IA believes that A&J has neither shown a likelihood of circumvention, nor a
widespread pattern of violation and ciifﬁculty in ascertaining the source of infringing goods.
IASub at 16-18. To the contrary, the IA argues that the evidence shows that circumvention is
unlikely. Jd. at 18 (citing Tr. at 507:9-508:1). |

The Commission has “broad discretion in selecting the form, scope and extent of the
remedy.” Viscofan, S.A. v. Int’l Trade Commn, 7-87 F.2d 544, 548 (Fed. Cir. 1986). The
Commission may issue a GEO under section 337(d)(2) only when at least one of two conditions
are met:

(A) a general exclusion from entry of articles is necessary to prevent
circumvention of an exclusion order limited to products of named persons; or

(B) there is a pattern of violation of this section and it is difficult to identify the
source of infringing products.

19 U.S.C. § 1337(d)(2) (emphasis added).

The record evidence cited by A&J does vnot support a conclusion that a GEO is necessary
to prevent circumvention of a LEO or to address a pattern of violation and that it is difficult to
identify the source of infringing products. A&J’s evidence consists of unsupported attorney
arguments and speculative assumptions that potential non;respondent manufacturers and
importers may circumvent an LEO. ComplRmdySub at 13-14. A&J concedes that there is no
evidence that any of the Regpondents found in violation of section 337 are likely to circumvent a
LEO. See id. at 5; IASub at 16-17 (citing Tr. at 507:9-508:1). By contrast, in Certain GFCI, the
Commission found that two of the respondents in the investigation may have been attempting to

.circumvent the LEO issued in an earlier investigation, and evidence further showed that some
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respondents and other potential manufacturers have a propensity and ébility to change names and
corporate forms. Certain GFCI, Comm’n Op. at 88-89. More recently, the Commission issued a

- GEO under sections 337(d)(2)(A) and (B) because the evidence showed that the defaulting
respondents have, or are capable of, changing names, facilities, or corporate strqcture to avoid
detection. Certain Cases for Portable Electronic Devices, Inv. Nos. 337-TA-861/867, Comm’n
Op. at 9-10 (June 20, 2014)7 In that same investigation, the Commission also found that
evidence of pervasive internet auctions selling counterfeit ﬁfoducts covered by the asserted
patent demonstrated that the respondents can easily circumvent a LEO. Id. at 9.

Moreover, the Commission has already determined that certain .design-around multiple
mode grills, as well as some of the accused products, do not infringe the *712 patent. We agree
With the IA that “it is more likely that manufacturers would design around the asserted patent,
instead of circumventing any remedial order.” IASub at 17. We find unpersuasive A&J’s
unsupported assertion that reliance on the redesigns requires new market entrants. to risk
rejection by the marketplace. ComleRmdySub19 at 2. Accordingly, the Commission finds that
the factual requirements for the issuaﬁce of a GEO under section 337(d)(2)(A) or (B) have n(.)tv
been met. 19 U.S.C. § 1337(d)(2). |

b. | Limited Exclusion Orders

The Commissioﬁ ﬁnds.that a limited exclusion order preventing entry of the infringing
products of Brinkmann, OLP, Kingsun, Academy, and Huige is appropriate. RD at 7. In
addition, as requested by A&J, the LEO should also be issged against the accused products of
defaulted party Keesung. Specifically, as to Keesung, A&J requests that any LEO issued by the

Commission should include this defaulted respondent, but reflect the fact that the DGB730SNB-

- ' Complainants’ Reply Submission on Remedy, Public Interest, and Bonding (Dec. 19,
2014).
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D grill may be sold to GHP under license. ComleSub.. at 21. The IA belie?es that no remedy
should issue in this investigation as to Keesung because A&J’s allegations as to Keesung appear
limited to the GHP DGB730SNB-D grill, and that grill was the subject of a settlement agreement
between A&J and GHP. IARSub at 9. A&J argues that Keesung was not a party to its
agreement with GHP and, therefore, it has no assurance that Keesung cannot or will not begin
selling the DGB730SNB-D grill for importation through another importer or di‘stributor.
ComplRSub. at 21. Here, Keesung was found in default under section 337(g)(1), which states
that the Commission “shall, upon request, issue an exclusion from entry” directed to a
respondent found in default. 19 U.S.C. § 1337(g)(1); Order No. 16 (Dec. 20, 2013). The
Commission has determined to grant A&J’s request and the LEO will include Keesung (except
as authorized by the patent liéense agreement between GHP and A&J or other such license).

The Remaining Respondents request that any remedial order be narrowly tailored to
identify the model numbers of the grills that are found not to infringe any claims of the *712
patent, to include a certification provision, and to include an exception for continued sales of
service and repair parts for grills that were sold before issuance of the order. RespRmdySub at
8-12. We address each of these requests below.

The Remaining Respondents request that any remedial order identify with specificity
what grills are not infringing. The Commission has previously stated that because A&J admits
that three redesigned products do not infringe, those redesigned products will be exempted from
any remedy that might issue in this investigation. Comm’n SD Op. at 16. Those three redesigned
products are (1) Rankam Model No. GR2034205-SC (Ver 2); (2) Rankam Model No.

: GR2071.001-MM (Ver 2); and (3) Chant Red Stone Model 1046761. Id. The remedial orders

issued in this investigation also exempt all other products that have been found not to infringe,
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i.e., the OLP/Kingsun Redesigned Grills and the Char-Broil/Fudeer grills, and identify the pages
in the Commission’s Opinions that discuss these non-infringing products. See Certain
Electronic Digital Media Devices and Components Thereof, Inv. No. 337-TA-796, Comm’n Op.
at 107 (Aug. 9, 2013).

The Remaining Respondents also réquest that any remedy “cover only those grills found
to infﬁnge.” RespRmdySub at 12. To the extent they are suggesting that our orde;s should
explicitly identify the specific models of | grills found to infringe, we reject this suggestion.

The RD adopted Respondents’ request that any LEO include a provision that would allow
them to certify that the products being imported are not excluded from entry under the LEO. RD
at 6. A&J argues that a certification provision is unnecessary because the asserted claims are
neither product-by-process claims nor claims that cover products requiring complicated and
costly reverse engineering procedures to determine infringement. ComplRRmdySub at 2-3
(citing Certain Ink Jet Print Cartridges and Components Thereof, Inv. No. 337-TA-446, USITC
Pub. 3549, Comm’n Op. at 10-11 (Oct. 2002)). However, it has been Commission practice for
the past several years to include certification provisions in all exclusion orders to aid Customs
and Border Protection (“CBP”) in enforcing the Commission’s remedial orders. iARSub at 12;
Certain Mobile Devices, Associated Soﬁware, and Components Thereof, Inv. No. 337-TA-744,
Comm’n Op., 2012 WL 3715788 at *13 (June 5, 2012). Therefore, the LEO includes a
certification provision.

The RD rejected the Respondents’® request that any LEO should exempt from its scope all
activities related to, and component parts utilized in, the servicing or r¢pair of previouély sold |
accused products and any merchandise delivered pursuant to preexisting contracts because

Respondents did not show how and to what extent their customers or others would be harmed
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absent this exemption. RD at 6. The IA and A&J agree with the RD’s recommendation. See
ComlemdySub‘.at 15-16; JASub at 18-19; IARSub at 12. The Remaining Respondents contend
that consumers who legally purchased accused grills should be permitted to continue to purchase
parts to maintain those grills in a safe and working manner. RespRmdySub at 11. They alsc;
contend that some of the grills were imported and sold before the *712 patent issued in 2013. /d.
Additionally, they argue that A&J did not present any evidence establishing which parts are
unique to the accused grills and which are standard parts also used in non-accused single-mode
grills. Id. The Remaining Respondents assert that it would be unfair to exclude parts that are
also used to repair non-accused single-mode grills. Id at 11-12. Moreover, even if alternative
products are avéilable, the Remaining Respondents submit that the Commission has found that
the public interest is served by an exemption from any exclusion order for the importation of
parts and components used in the maintenance, service, repair, or replacement of accused
products previously sbld in the United States. Id; Certain Liquid Crystal Displéy Devices &
Products Containing the Same, Inv. No. 337-TA-631, Comm'n Op. at 27 (July 14, 2009) (“the
public interest weighs in favor of an exgmption to allow importation of service and replacement
parts™); Certain Integrated Circuits, Chipsets, & Products Containing Same, Inv. No. 337-TA-
786, Final Initial Determination, 2012 WL 3610787 at *88 (July 12, 2012). The Commission
most recently included such an exemption in the remedial orders issued in Certain Sleep-
Disordered Breathing Treatment Systems énd Components Thereof, Inv. No. 337-TA-890,
Comm’n Op. at 47 (Dec. 23, 2014), which involved medical devices used to treat certain health
conditions. In this investigation, Respondents cite the need for customers to be able to purchase
replacement parts to keep their grills in safe operable condition. RespRmdySub at11.

Accordingly, the remedial orders here provide for an exemption for the importation of parts for
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use in the service, repair and maintenance of accused products previously sold in the United
States. |
c. Cease and Desist Ordefs

.The RD also recommended that CDOs issue as to Respondents Brinkmann, OLP,
‘Academy, and Char-Broil if a violation is found as to those Respondents. RD at 10. The RD
found that those Respondents maintain commercially significant inventories in the United States.
Id at 8.

Brinkmann and Academy do not challenge the RD’s findings that they maintain
commercially significant inventories of infringing grills in the United States. RD at 7-8." The
reéord evidence supports the ID’s findings. See CX-0171C.0029; JX-0017C at 109; CX-0163C
at 29-30; seevalso CDX-42C. Thus, cease and desist orders against Brinkmann and Academy are
warranted. Char-Broil has not been found in violation of section 337.

As to whether a CDO is proper against OLP, A&J asserts that as of March 27, 2014, OLP
held [ ] units of an assortment of three of its original grill models in its Neosho, Missouri
facility, and an additional [ ] grills at Kingsun’s warehouse in China. ComplSub at 45. A&J
contends that these numbers constitute commercially significant inventory. ComplRSub at 20.

The IA believes that evidence of the [ ] original grills maintained at OLP’s warehouse in
Neosho, Missouri supports> the ID’s finding that OLP maintains a commercially significant
inventory of the OLP grills that have been found to infringe the *712 patent. IARSub ét 8 (citing
CX-889C at Q536-41, 553, 554). |

The Remaining Respondents argue that A&J bears the burden of proving that a
responderit has a commercially significant inventory in the United States. RespSub at 49. They

contend that the RD’s finding of commercially significant inventory was based on evidence of
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over [ ] grills, notthe [ ] grills that the Commission found infringing, and Dr. Button’s
testimony that a commercially significant inventory would be based on a finding that both the
original and the redesigned grills infringe. Id. at 51.

The sole issue presented by the parties is whether the record evidence supports a finding
that the [ ] units stored in OLP’s Neosho facility constitute a commeréiélly significant
inventory. The [ ] units stored in OLP’s Neosho fac;,ility consist of the 1200SH, SHSOOO, and.
SH7000 model grills. CX-709C. A&]J has shown with record evidence that, beéause these grills
are relatively expensive products, sale of this inventory by OLP would adversely impact A&J.
See CX-329C at 1 (1200SH model sold for [ ] by Orchard Supply Company LLC in 2013); 14
(SH5000 model sold for [ ] at Farm King in 2013); 15 (SH7000 model sold for[ ] at ACE
Hardware Corp. in .2013). Accordingly, the Commission finds that the [ ] units constitute a
commercially significant inventofy.

As discussed above with réspect to the LEO, the remedial orders exclude the distribution
and sale of parts for use in the maintenance, service, or repair of covered products previously
sold in the United States.

2, Public Interest

The Commission must wéigh the effect that remedial orders will have on four pﬁblic
interest factors when determining whether the issuance of such orders is appropriate: (1) the
public health and welfare; (2) competitive conditions in the U.S. economy; (3) the production of
like or competitive articles in the U.S.; and (4) U.S. consumers. 19 U.S.C. §§1337(d), (f), (g)-
The Commission considers these public interest factors in determining the appropriate remedy in

each investigation.
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A&J argues that a remedial order would not have an adverse effect on the public interest.
ComplRmdySub at 19. First, A&J contends that the public interest favors the protection of U.S.
intellectual property rights. Id. Second, A&J asserts that competitive conditions in the U.S.
economy and produétion of like or directly cdmpetitive articles will not be negatively impacted
by a remedial order. Id at 20. Third, A&J argués that multiple mode grills are not the type of
products that should raise public interest coﬁcems in a section 337 investigation. Id.

The IA’s submissions did not discuss public interest.

The Remaining Respondents do not argue that the public interest counsels against issuing
a remedy in this investigation, but, rather, they argue that any remedy should be narrowly
tailored to cover only those grills found to infringe. RespRmdySub at 8-12. The request to tailor
the remedial orders to cover specific models of grills has been addreés_ed above. Supra at 55-56.

In view of the evidence of record here, the Commission finds that the remedial orders
discussed above woul.d not have an adverse impact on the public health and welfare, competitive
| conditions in the U.S. economy, the production of like or competitive articles in the United |
States, or U.S. consumers.. Accordingly, the Commission has determined that the public interest
factors enumerated in section.337(d)., (f), and (g) (19 U.S.C. §§ 1337(d), (f), and (g)) do not
preclude issuance of its remedial orders.

3. Bonding

During the 60-day period of Presidential review, irﬁponed articles otherwise subject to
remedial orders are entitled to‘conditional entry under bond. 19 U.S.C. § 1337(j)(3). The amount
of the bond specified by the Commission must be an amount sufficient to protect the
complainant from any injury. Id.; 19 C.F.R. § 210.50(a)(3). The Commission frequently sets the

bond by attempting to eliminate the difference in sales prices between the patented domestic
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product and the infringing product: or basing the bond upon a reasonable royalty rate based on the
evidence of record. Certain Microsphere Adhesives, Process For Making Same, and Produéts
Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366, Comm’n Op.
at 24, USITC Pub. No. 2949 (Jan. 1996). Complainant bears the burden of establishing the need
for a bond amount in the first place. Certain Rubber Antidegradants, Components Thereof and
Products Containing Same, Inv. No. 337-TA-533, Comm’n Op. at 39-40 (July 21, 2006).

| A&J érgues that the bondvrate should be set at [ ] per grill based on its lost profits. See
RD at 12. The RD rejected A&J’s loét profits calculation because its analysis did not account for
non-infringing alternatives and it did not address whether A&J would have the manufacturing
and marketing capébility to exploit exceés demand in the absence of excluded products. Id.
Moreover, the RD noted that the Commission has previously declined to use lost profits as a
basis for establishing the approp'riate' bond rate. Id. (éiting Certain Hardwa;e Logic Emulation
Systems & Components Thereof, Inv. No. 337-TA-383, Comm’n Op. at 41 (Apr. 1, 1998)).

The RD also rejected A&J ’s belated argument that the bond should be set at 100% of the
entered value of Respondents’ products on the basis that a bond rate cannot be set based on
pricing differentials or a reasonable royalty. Id. at 13. The RD noted that A&J failed to make
this argument in its prehearing brief. Moreover, it found that an appropriate bond rate cannot be
set based on a reasonable royalty because A&J withheld from respondents the terms of its
licensing agreements that may bear on this issue. /d. As such, the RD recommended that no
bond be imposed during the period of Presidential review.

All of the parties agree that price differential and royalty rates are not appropriate for
determining bond in this investigation. /d at 11. Asto A&J’s lost profits analysis, regardless of

whether the Commission applies such an analysis in determining bond rates, A&J’s evidence is

61



PUBLIC VERSION

flawed because it does not account for non-infringing alternatives. Moreover, the analysis does
not address whether A&J would have the manufacturing and marketing capability to exploit
excess demand in the absence of excluded grills. Id. at 12. In addition, A&J does not assert, nor
does the evidence show, that a bond amount can be set based on the price differential between
the imported products and A&J’s domestic industry products. Further, because A&J has not
disclosedrthe terms of its licenses for the ‘712 patent to respondents, there is insufficient
evidence to establish an appropriate bond amount based on reasonable royalty. Therefore, the
Commission has determined to set a bond in the amount of zero percent during the period of
Presidential review for all covered products imported by or manufactured by, for; or on behalf of
Brinkmann, OLP, Kingsun, Acade@y, and Huige. See Certain Liguid Crystal Display Devices,
Inv. No. 337-TA-631, Comm’n Op. at 28 (July 10, 2009).

With respect to the defaulted respondent Keesung, the Commission has determined to
impose a bond of 100 percent of the entered value of the imported infringing products. See
Certain Digital Photo Frames and Image Display Devices and Components Thereof, Inv. No.
337-TA-807,VCon.1m’n Op. ;t 12-18 (Mar. 12, 2013).

By order of the Commission.

e

Lisa R. Barton
Secretary to the Commission

Issued: February 20, 2015
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