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PREFACE

The annual Operation of the Trade Agreements Program report is one of the
principal means by which the U.S. International Trade Commission (USITC) provides
the U.S. Congress with factual information on trade policy and its administration. The
report also serves as a historical record of the major trade-related activities of the United
States, for use as a general reference by Government officials and others with an interest
in U.S. trade relations. This report is the 40th in a series to be submitted under section
163(b) of the Trade Act of 1974 and its predecessor legislation. The trade agreements
program includes “all activities consisting of, or related to, the administration of
international agreements which primarily concern trade and which are concluded
pursuant to the authority vested in the President by the Constitution ” and
Congressional legislation.2 Among such laws are the Reciprocal Trade Agreements Act
of 1934 (which initiated the trade agreements program), the Trade Expansion Act of
1962, the Trade Act of 1974, the Trade Agreements Act of 1979, the Trade and Tariff
Act of 1984, and the Omnibus Trade and Competitiveness Act of 1988.

The report consists of a summary, an overview, five chapters, and appendices. The
overview sketches the economic and international trade environment within which U.S.
trade policy was conducted in 1988. Chapter 1 treats special topics that highlight
developments in trade activities during the year. Chapter 2 focuses on activities in the
General Agreement on Tariffs and Trade (GATT), the main area of multilateral
trade-agreement activities. Such activities outside the GATT are reported in chapter 3.
Chapter 4 discusses bilateral relations between the United States and its major trading
partners. The administrative actions taken under U.S. laws, including decisions taken on
remedial actions available to U.S. industry and labor, are discussed in chapter 5. The
period covered in the report is calendar year 1988, although occasionally, to enable the
reader to understand developments more fully, events in early 1989 are also mentioned.

! Sec. 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat. 1978) directs that “the
International Trade Commission shall submit to the Congress, at least once a year, a factual report on
the operations of the trade agreements program.”

2 Executive Order No. 11846, Mar. 27, 1975.
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Summary

Selected Issues in Trade Agreements Activities in 1988

In 1988, the value of world merchandise trade increased by an estimated 14.1
percent, due in large part to growth in trade volume and the continued depression of the
dollar’s value. Cooperation among industrial powers stimulated global expansion, but
significant imbalances in trade performances persisted—particularly for Japan, Germany,
and the United States. Although several developing countries took steps to rationalize
their economies, a solution to the debt problems in many less developed countries
(LDCs) remained elusive in 1988. Interest in regional integration continued with the
ratification of the United States-Canada Free Trade Agreement (FTA) and the EC’s
plans to integrate further by 1992. For the first time in seven years the U.S.
merchandise trade deficit declined, dropping by 19.4 percent from an all-time high in
1987. In 1988, growth in U.S. exports outpaced imports by three-to-one bringing the
merchandise trade deficit down to $137.3 billion.

Chapter 1 of this report highlights two developments in 1988 that are of significance
to U.S. trade: (1) passage of the Omnibus Trade and Competitiveness Act of 1988, and
(2) the midterm review of the Uruguay Round of GATT trade negotiations.

After prolonged debate, the Omnibus Trade and Competitiveness Act of 1988
became law on August 23, 1988. The act is a major revision to U.S. trade laws,
affecting a wide range of trade activities. Most notably the act provides the President
with new authority to enter intc trade agreements, approves the U.S. accession to the
Harmonized System (HS), effective January 1, 1989, and strengthens the ability of the
U.S. Government to act against unfair foreign trade practices. During the year numerous
trading partners expressed concern about provisions in the act that allow, under certain
circumstances, for mandatory retaliatory action by the United States against those
partners with unfair trading practices. Some countries contend that this aspect of the act
violates provisions of the GATT and cite it as evidence that the United States is
becoming increasingly protectionist. The act also includes provisions affecting import
relief, export enhancement, and education and training to enhance American
competitiveness.

The general objectives of the Uruguay Round of Multilateral Trade Negotiations,
which was launched in September 1986, are to resist protectionism, liberalize trade,
strengthen existing GATT rules, and to extend coverage to new areas of trade. In
December 1988, Contracting Parties met in Montreal, Canada for the midterm review of
the Uruguay Round trade negotiations with the dual goals of sustaining momentum for
the talks and defining a framework for the negotiations over the remaining 2 years. By
the review’s conclusion, agreements were reported in 11 of the 15 negotiating groups.
One such agreement was a framework to guide future negotiations on services trade.
Also, the tropical products negotiating group agreed to implement a set of tariff and
nontariff trade concessions—due to its “fast track” status, it was the only group to
negotiate any actual concessions by the midterm review. However, disagreement
between the United States and the EC over the scope and timing of subsidy reforms
prevented the agriculture group from reaching agreement. These differences eluded
compromise and delayed continuation of Uruguay Round negotiations until April 1989.
Other groups not reaching agreement until April were those covering intellectual property
rights, textiles and clothing, and safeguards.

The General Agreement on Tariffs and Trade
and the Tokyo Round Agreements

The General Agreement on Tariffs and Trade (GATT) is a multilateral agreement
drafted 41 years ago that sets forth general rules of conduct for trade between signatory
countries. GATT activities during 1988 are reviewed in chapter 2. The GATT is both a
comprehensive set of rules governing most aspects of international trade, and provides a
forum for multilateral trade negotiations and the resolution of disputes among the
contracting parties. GATT membership continued to grow in 1988, reaching 96
members by yearend, with applications for accession from 9 other countries under
consideration.
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The organizational structure that adminicters the T"ATT Uruguay Round of trade
negotiations consists of the Trade Negotiatiornisn Committee (TNC), plus three groups
which report to it: the Group of Negotiauons on Goods (GNG), the Group of
Negotiations on Services (GNS), and the Surveillance Body, which oversees the
ministers’ commitment to standstill and rollback of protectionist measures. By the end
of 1988, the Surveillance Body received a total of 20 notifications covering 25 measures,
and 19 requests for rollback undertakings. The first formal rollback offer by a
participant came from the EC in 1988, followed later in the year by Japan. During the
year, the 15 negotiating groups, which report to the GNG and GNS, considered various
proposals submitted by participants, and focused on producing agreements on work
programs and timetables covering the remaining 2 years of negotiations. The GNG and
GNS met at various times during 1988 to discuss the issues raised by the negotiating
groups, and the TNC held its ministerial-level midterm review in December.
Developments during 1988 in each of the issue-specific negotiating groups of the
Uruguay Round are reported in chapter 2.

Aside from the Uruguay Round negotiations, work of the GATT committees and
actions taken under the General Agreement continued, but with less intensity than in
previous years because of the negotiations. One notable exception was the record
number of trade disputes brought before the GATT Council. In 1988, 14 panels were
established to consider complaints, compared with seven in 1987 and a previous average
of 2-3 per year. Last year, the United States requested six panel reviews of trade
practices, while two panels were requested to examine U.S. measures.

Chapter 2 reviews developments in each of the working groups of the Uruguay Round
negotiations, as well as the regular activities of the committees and working groups of
GATT, notifications and other activities taken under GATT articles, and GATT
activities under the nine Tokyo Round agreements. Six of the Tokyo Round agreements
establish rules of conduct governing the use of nontariff measures (codes on subsidies
and countervailing duties, government procurement, standards, import licensing
procedures, customs, valuation, and antidumping), and three are sectoral agreements
covering trade in civil aircraft, bovine meat, and dairy products.

Trade Activities Outside the Gatt

In addition to the GATT, several other international organizations deal with
international trade issues. The Organization for Economic Cooperation and
Development (OECD) and the United Nations Conference on Trade and Development
(UNCTAD) provide forums for consultation and policy coordination on issues including,
but not limited to, trade. Their work often complements the work done in GATT.
Other bodies such as the Customs Cooperation Council (CCC) and the international
commodity organizations coordinate and regulate specific aspects of international trade.
Chapter 3 discusses 1988 activities in these organizations and also covers the U.S.
bilateral investment treaty program, the United States-Israel FTA, the United
States-Soviet Grain Agreement, and progress on trade agreements in the services sector.

At its May Ministerial meeting, the 24 member OECD agreed to support the Uruguay
Round negotiations by developing a “framework approach” on all negotiating topics by
the midterm review. The ministers also noted favorable trends in economic growth,
expansion of world trade accompanied by a narrowing of major external imbalances, and
the resilience of OECD economies following the October 1987 stock market crash.

The Agriculture and Trade Committees of the OECD presented a joint report at the
meeting, citing only limited progress by member countries in reforming agricultural
policies. During the year, the OECD Secretariat completed a work on protectionism and
structural adjustment in agriculture, manufacturing, and services sectors. Noting the
“heavy burden” imposed on consumers by these policies, the Secretariat urged member
governments to refrain from assistance and strive for liberal trade policies. In another
development, the OECD concluded in a July 1988 report that member countries and
newly industrializing economies (NIEs) of East Asia (South Korea, Taiwan, Hong Kong,
and Singapore) should strive to develop a more coherent form of interaction in the
international economy. To initiate a dialogue, members of OECD and representatives
from the NIEs met in January 1989.
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The work of the CCC in 1988 centered on implementation of the Harmonized
System Convention, which entered into force on January 1, 1988. Following the
enactment of the Omnibus Trade and Competitiveness Act of 1988, the United States
deposited its instrument of ratification to the Convention. The Tariff Schedules of the
United States were replaced with the Harmonized Tariff Schedule (HTS), effective
January 1, 1989.

The United Nations Conference on Trade and Development (UNCTAD) continued
to focus on the problems of protectionism and structural adjustment, in 1988. The
Secretariat cited little progress in decreasing trade restrictions and reiterated the need for
governments to encourage structural adjustment by allowing competitive forces to play a
greater role in certain sectors. At its spring 1988 meeting, the Trade and Development
Board (TDB) considered a program for promoting trade among countries with different
economic systems. In an April 1988 meeting, 48 developing countries adopted an
agreement to establish the Global System of Trade Preferences (GSTP), a program to
promote trade among developing countries.

Activities in eight international commodity agreements (ICAs) are also discussed in
chapter 3. Four ICAs (coffee, natural rubber, tin, and cocoa) contain price-stabilization
mechanisms. At the end of 1988, the United States was participating in six ICAs, those
covering coffee, sugar, wheat, jute, natural rubber, and tropical timber, although U.S.
voting rights under the agreement covering sugar were suspended in November for the
failure to pay its 1988 budget assessment in full. New agreements for sugar and natural
rubber entered into effect in March and November of 1988, respectively. The
agreement covering tin has ceased to function for all practical purposes since the collapse
of the price of tin in 1985.

. The United States-Israel FTA concluded its third year of operation in 1988. In terms
of dollar value, U.S. exports to Israel continued to grow, increasing by 18 percent last
year. The value of U.S. imports that entered under special duty provisions of the FTA,
however, declined to $717 million from $763 million in 1987. These imports accounted
for 24 percent of total U.S. imports from Israel last year. The bilateral trade balance
remained in Israel’s favor for the third year.

After 9 months of negotiations, the United States and the Soviet Union failed to
conclude a new long-term grain agreement, but agreed in November to extend the
predecessor United States-Soviet S-year Long-Term Grain Agreement (LTA), which
expired on September 30. The extension covers the period October 1, 1988-December
31, 1990 during which time the two sides will resume negotiations. The extended
agreement calls for purchases by the U.S.S.R. of at least 9 million metric tons (mmt) of
U.S. grains during each agreement year. During the last agreement year (October
1987-September 1988), total U.S.S.R. purchases of U.S. grains amounted to 14.5
(mmt), well above the minimum required.

For several years, the United States has advocated liberalizing services trade. During
1988, the OECD and UNCTAD continued work programs in many areas of the services
sector. The OECD released reports on tourism, transportation, communications, and
maritime services. UNCTAD produced reports on maritime and information services, as
well as a study considering general aspects of services trade. Activities in three major
services sectors (insurance; telecommunications; and architectural, engineering, and
construction) are also reported in chapter 3.

Developments in Major U.S. Trading Partners

In 1988, the U.S. merchandise trade deficit was $137.3 billion, of which $97.3
billion (71 percent) was with the countries under review in this report: the European
Community (EC), Canada, Japan, Mexico, Taiwan, the Republic of Korea (Korea), and
Brazil. The largest bilateral merchandise trade deficit in 1988 was with Japan ($53.1
billion, or 39 percent of the total U.S. merchandise trade deficit), followed by Taiwan
(814.0 billion, or 10 percent), and the EC ($12.7 billion, or 9 percent). The U.S.
merchandise trade deficit with the NIEs of Asia covered in this report totaled $23.7
billion, or 17 percent of the total U.S. merchandise trade deficit.

Xvii

Xvii



Xviii

U.S.-EC trade relations continued to be strained by disputes in 1988. The major
conflict arose from the EC’s ban of imports of meat from animals treated with hormones,
which took effect January 1, 1988. Although the EC had granted a grace period of 1
year to the United States, last minute negotiations at the end of 1988 failed to resolve the
dispute and the ban was implemented on January 1, 1989. The Unites States
immediately executed retaliatory measures which were followed by a threat of
counter-retaliatory measures by the EC before an interim agreement was reached on
May 3, 1989. U.S.-EC relations were also marked by a sharp disagreement during the
midterm review of the Uruguay Round of trade negotiations over the issue of agricultural
subsidies. ‘

Trade relations between the United States and Canada in 1988 continued to be
dominated by the United States-Canada FTA, which was formally ratified during the
year. The U.S. House of Representatives approved the FTA on August 9 followed by
the Senate on September 23, 1988. Following a protracted debate that included calling
a national election, the Canadian Parliament approved the pact on December 30, 1988.
Bilateral disputes focused on discriminatory practices of some of Canada’s Provincial
boards toward U.S. alcoholic beverages, and on a decision by President Reagan to
continue, albeit at a scaled-down rate, a S-year tariff on U.S. imports of shakes and
shingles from Canada,that was originally levied in 1986.

Although in 1988 the U.S.-Japan bilateral trade deficit declined by 7.5 percent from
its record level in 1987, trade relations were still strained due to a number of disputes
that were unresolved from previous years. By the year end, however, the United States
and Japan had reached accords to liberalize Japan's quotas on beef and citrus, to phase
out quotas on a number of processed foods, and to give U.S. firms greater access to
major Japanese construction projects. Japan also agreed to joint development of the
FSX fighter plane, a plan which received final approval in the spring of 1989, following
prolonged debate in the U.S. Congress. Despite continued confrontations, the two
countries maintained a strong relationship, managed to exercise restraint, and continued
to consult with each other to resolve trade disputes.

Bilateral relations between the United States and Mexico continued to improve in
1988. Both parties began to use the consultative mechanism provided in the 1987
“framework” agreement for discussing mutual trade and investment concerns, and
Mexico began phasing out its system of prior import licensing. The debt issue continued
to be a major aspect of bilateral relations.

In an effort to address its trade surplus with the United States, Taiwan adopted a
large number of general trade liberalization measures in 1988. These measures included
lowering tariffs, easing restrictions on foreign investment, and adoption of a trade action
plan.

Trade relations between the United States and Korea were marked by numerous
disputes. One of the most contentious issues was a disagreement over Korean exchange
rate policies. Korea continued to have a trade surplus with the United States and has
been criticized as being slow to liberalize its markets. A number of section 301 petitions
involving market access in Korea were filed under U.S. law.

Brazil and the United States continued to disagree on several key trade issues in
1988. During the year, the United States imposed sanctions in reprisal for Brazil's lack
of protection for pharmaceutical and chemical patents, while the country’s informatics
policies continued to be a source of major bilateral friction.

,

Administration of U.S. Trade Laws and Regulations

Chapter S reviews activities related to the administration of U.S. trade laws in 1988.
Actions under import relief laws, unfair trade laws, and certain law provisions are
included.

In 1988, the U.S. International Trade Commission undertook one investigation

under section 201 of the Trade Act of 1974, the U.S. “escape clause” law. The
Commission made a negative determination with respect to the domestic knife industry;
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consequently, no import relief was provided. The Commission also conducted one
investigation under section 203 of the Trade Act of 1974, to provide advice to the
President with regard to import relief already in place under section 201 with respect to
imports of red cedar shakes and shingles. Following receipt of the Commission’s advice,
the President decided to accelerate reductions of import relief for the shake and shingle
industry. The Commission did not conduct any investigations under section 406 to
determine whether imports of an article produced in a Communist country were causing
market disruption.

The U.S. Department of Commerce and the Commission conducted numerous
antidumping and countervailing duty (CVD) investigations, although the number
completed declined from previous years. Commerce completed 18 final antidumping
investigations in 1988, compared with 43 investigations in 1987. The Commission
completed 38 preliminary and 11 final antidumping investigations, compared with 20
preliminary and 51 final investigations last year. In 1988, antidumping duty orders were
issued as a result of 8 investigations on a total of 6 products from 4 countries. Commerce
completed 11 final CVD investigations compared with 21 final CVD investigations in
1987. The Commission completed 10 preliminary and 2 final CVD investigations,
compared with 3 preliminary and 19 final CVD investigations completed last year. In
1988, countervailing duty orders were issued on certain steel products from Malaysia and
Argentina, and aluminum redraw rod from Venezuela.

The Commission completed 18 investigations under section 337 of the Tariff Act of
1930, compared with 21 in 1987. Five exclusion orders and one cease-and-desist order
were issued.

In 1988, private parties filed six section 301 (of the Trade Act of 1974) petitions and
the United States Trade Representative initiated one investigation. The investigations
initiated in 1988 involved Korean practices regarding beef and wine, Argentine patent
protection, EC scrap metal restrictions, and Japanese barriers to construction services.
In two other new investigations, involving restrictions on cigarettes in Korea and citrus
fruits in Japan, bilateral settlements were reached and the investigations were terminated.
Retaliatory measures were invoked in connection with two section 301 actions initiated
prior to 1988: the Animal Hormone Directive of the EC, and Brazil’s lack of patent
protection. Rulings under GATT or Tokyo Round Code dispute settlement mechanisms
were being sought in seven of the cases active in 1988.

Duty-free imports entering the United States under the Generalized System of
Preferences (GSP) program totaled almost $18.4 billion in 1988, up from $16.3 billion
the previous year. Changes stemming from the 1987 annual review became effective July
1, 1988. As a result of the annual review, products accounting for a total of $22.5 billion
in 1987 imports from 16 countries were excluded from duty-free access under the
statutory competitive-need provision. During the year, Bahrain, Bermuda, Brunei,
Nauru, Panama, and Chile each lost GSP beneficiary status. On January 1, 1989,
Taiwan, Korea, Hong Kong, and Singapore were removed from the list of GSP
beneficiaries.

The Caribbean Basin Economic Recovery Act (CBERA) finished its fifth year of
operation at the end of 1988. Imports entering the United States duty-free under
CBERA provisions totaled $800.8 million in 1988, or 13 percent of overall imports from
the region. This figure is down slightly from $802.6 million in 1987. As in 1987, beef
continued to be the leading product imported free of duty under the CBERA.
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Overview:
The International Economic Environment In 1988

Global economic performance was much stronger in 1988 than expected, owing
largely to the successful defusion of the confidence crisis that gripped world financial
markets during the fourth quarter of 1987. But progress in dismantling obstacles to trade
and eliminating international payments imbalances lagged far behind the pace of output
and trade.

Economic and Trade Policy

The cooperative reaction of the industrial countries to the worldwide drop in equity
values during the closing quarter of 1987 made the continuation of global economic
expansion possible in 1988 and beyond. Unlike during the aftermath of the 1929 stock
market crash, central banks increased national money supplies following the 1987 crash,
and expansionary monetary policy—supplemented by cautiously stimulative fiscal policies
in Japan and West Germany—remained in force through 1988. Coordinated
intervention by central banks in foreign exchange markets stabilized the U.S. dollar and
helped restore confidence in the effectiveness of international economic cooperation.
Confidence was further bolstered by renewed commitment of the U.S. Government to
curb the Federal deficit, by the credible pledge of all industrialized countries to keep
inflation under control, and by signs in early 1988 that the U.S. trade deficit had begun
to subside. Low energy prices and profitable investment opportunities created by
technological changes made the supply side responsive to stimulation, clinching the
success of growth-promoting economic policies.!

As a result of stronger domestic expansion in the rest of the industrialized world than
in the United States, combined with the relatively low value of the dollar2, U.S. exports
grew faster than imports while both Japanese and West German imports grew faster than
exports. Prosperity in the industrialized world generated demand for imports from the
rest of the world, which in turn, allowed for increases in trade, further stimulating
growth. .

An intractable mixture of signs of progress and stagnation characterized trade
relations in 1988. Although financial markets were further liberalized, and in principle
most nations remained committed to preserving and strengthening the international
trading system, tax distortions, subsidies and regulations hampering competition through
nontariff barriers did not diminish. With the enactment of the Omnibus Trade and
Competitiveness Act of 1988 fears of a nascent U.S. protectionism were largely
dispelled. It became evident that the thrust of the new U.S. trade law is to pry open
national markets hitherto closed to the United States, as well as to other exporters.

At the midterm review session of the Uruguay Round of muliilateral trade
negotiations, some tentative progress was made in concluding agreements, identifying
obstacles to further agreements, and in providing political momentum for the successful
completion of the round. The deadlock between the United States and the European
Community (EC) over agricultural subsidy programs was the most serious obstacle to the
midterm session’s full success, and a compromise between the two sides was not reached
until April 1989.

Initiatives towards regional economic integration figured prominently in 1988. The
historic trade pact between the United States and Canada, and the 1987 comprehensive
framework agreement between the United States and Mexico became operational.

! According to the Organization for Economic Cooperation and Development (OECD), real economic
expansion was 3.8 percent in the United States in 1988, 3.5 percent in Western Europe, 6.0 percent in
Japan, and 4.0 percent in the OECD as a whole. In 1988, real domestic demand increased by 3.0
percent in the United States, by 4.0 percent in Western Europe, and by 7.5 percent in Japan.

2 The dollar’s exchange rate value—nominal, trade weighted (effective)—depreciated by 6.0 percent
during 1988 as the upshot of fluctuations and central bank interventions in currency markets to keep the
dollar from falling during the first half of 1988 and from rising during the second half. From its peak in
February 1985, the dollar depreciated by 37.0 percent by the end of 1988.
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Work for the planned completion of the EC single market program by 1992 continued,
as did efforts towards regional integration in other parts of the world. A significant
improvement in East-West economic relations promised new business opportunities for
the market economies.

An end to the debt problems of certain LDCs remained elusive. Total developing
country debt increased by 3.0 percent to an estimated $1.3 trillion in 1988—roughly one
half of these countries’ combined GNP.2 In a number of heavily indebted developing
countries per capita income growth slowed and has declined in some others. In most
others, the burden of adjustment fell increasingly on investment. The imbalance
between the growth of population and output showed no signs of abating among LDCs.
Nevertheless, several developing countries made steps to rationalize their economies in
1988 and some—such as Brazil, Chile, Colombia, and Mexico—succeeded in increasing
their nontraditional exports. The international strategy to resolve debt problems over the
long run inched closer to consensus. This strategy consists of voluntary debt reduction
by the creditor countries, including debt-for-equity swaps and debt forgiveness,
acceptance of sustained adjustment programs by the debtor countries, and an enhanced
role by the international financial organizations to channel resources from the creditor to
the debtor countries.4

World Trade in 1988

The value of world merchandise trade increased by an estimated 14.1 percent from
$2.49 trillion in 1987 to a record high $2.84 trillion in 1988.5 Greater volume accounted
for the bulk of the increase although inflation and the dollar’s continued depreciation on
foreign exchange markets also contributed to the rise. The volume of world merchandise
trade grew by a robust 8.5 percent in 1988, 3.0 percentage points above both the 1987
rise in world trade and the 1988 rise in world output. In 1988, growth in the volume of
trade accelerated for the fourth consecutive year and it exceeded growth in world output
for the sixth consecutive year. Showing no change from 1987, developed countries as a
group accounted for 71 percent of. world trade in 1988, developing countries for 19
percent and the nonmarket economy countries (NME’s) for 10 percent.®

The aggregate value of developed country exports grew by 15.6 percent and the
volume of exports by 8.0 percent. The aggregate value of developed country imports
increased by 13.8 percent and the volume of these imports by 9.0 percent. The U.S.
share was 17.2 percent of world trade in 1988, followed by West Germany with 12.6
percent and Japan with 9.9 percent. The growth of U.S. exports—the largest among the
Group 7 countries? in 1988—exceeded the growth of U.S. imports by more than 3 times.
As a result, the U.S. merchandise trade deficit declined by $33 billion from 1987 to
1988. Japan’s surplus declined from $80 billion to $78 billion, whereas West Germany’s
surplus increased from $66 billion to $72 billion. The deficit on the United Kingdom's
merchandise trade account, however, doubled from $23 billion in 1987 to $46 billion in
1988. France’s deficit declined by one half from $10 billion to $5 billion, whereas Italy’s
defécit edged up from $9 billion to $10 billion. Canada’s surplus declined from $5 billion
to $3 billion.

The aggregate value of developing country exports increased by 11.0 percent and the
volume by 9.5 percent. The aggregate value of developing country imports grew by 16.4
percent and the volume of these imports by 10.0 percent. The combined trade surplus
of the 15 heavily indebted countries® increased for the second consecutive year,

2 World Bank News Release, No. 89/S17, p. 2.

4 Two international organizations to catalyze the transfer of resources from the developed to the
developing countries were established in 1988: the Multilateral Investment Guaranty Agency under the
aegis of the World Bank, and the Inter-American Investment Corporation under the aegis of the Inter-
American Development Bank. Interview with World Bank, External Affairs Division, Apr. 18, 1989.
8 Unless otherwise noted, all numerical and analytical information in this section is based on preliminary
GATT estimates, exports, f.o.b, imports, c.i.f. See GATT Press Release No. 1453, Feb. 21, 1989,
© For details on the 1988 trade performance of these countries, see under appropriate sections of the
57th Quarterly Report to the Congress and Trade Policy Committee on Trade Between the United States
and the Nonmarket Economy Countries During 1988, USITC Publication 2176, April 1989.

7 The Group 7 countries are the United States, Canada, France, Italy, Japan, the United Kingdom, and
West Germany.

® The countries are Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Ivory Coast, Mexico,
Morocco, Nigeria, Peru, Philippines, Uruguay, Venezuela, and Yugoslavia.
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reaching nearly $28 billion in 1988. The terms of trade deteriorated for members of the
Organization for Petroleum Exporting Countries (OPEC) but increased for several
non-fuel primary commodity exporting countries.® The aggregate volume of exports by
the OPEC members increased by 8.5 percent.in 1988, but the volume of imports by the
group declined by 1.5 percent.’® The aggregate volume of exports of non-OPEC
developing countries increased by 10.0 percent in 1988 and imports by these countries
12.0 percent. Early estimates indicate that the combined volume of surplus of the Newly
Industrialized Economies of Asia (NIEs) moderated from 1987 to 1988.

At 10.5 percent, the growth of world manufactures trade exceeded the average
growth of total world trade in 1988. Trade in mining products (including oil production)
grew by 7.0 percent and trade in agricultural products increased by 4.0 percent despite a
decline in agricultural production. Trade within the East Asian region and Transpacific
trade grew at the fastest rates and Transatlantic trade and trade within Western Europe
at the slowest rates in 1988.

U.S. Trade Performance

U.S. merchandise exports grew 3 times faster than imports in 1988. As a net result,
the U.S. merchandise trade deficit declined by 19.4 percent from its all-time high of
$170.3 billion in 1987 to $137.3 billion in 1988.17 This was the first decline in the
deficit in 7 years. In manufactures trade, the U.S. deficit declined from $137.7 billion in
1987 to $119.1 billion in 1988. In agricultural trade, the U.S. surplus widened from
$6.5 billion to $14.5 billion over the period, and in business service!2 trade, from $3.1
billion to $7.8 billion.

From 1987 to 1988, the U.S. deficit in merchandise trade with Japan declined from
$59.8 billion in 1987 to $55.4 billion, with the East Asian NIEs'3 from $37.7 billion to
$31.6 billion, with the EC from $24.3 billion to $12.8 billion, with Canada from
$11.7 billion to $10.6 billion, and with Mexico from $5.9 billion to $2.9 billion.

U.S. exports soared by 26.8 percent to $322.2 billion in 1988.'4 The volume of
overall U.S. exports increased by 21.5 percent in 1988.15 Manufactures exports surged
by 27.6 percent to $255.3 billion. Major gains in manufactures exports were reported in
autos (except to Canada), spacecraft and parts, iron and steel mill products, musical
instruments and recording media, synthetic resins and plastics, and a wide variety of
machinery. Major non-manufactures gainers were nonmonetary gold, wheat, corn,
animal feeds and coal. U.S. exports to the East Asian NIEs expanded by 48.1 percent,
to Mexico by 41.6 percent, to Japan by 33.6 percent, to the EC by 25.3 percent, and to
Canada by 18.5 percent. Exports to the developing countries as a whole grew by 30.8
percent in 1988, the sharpest rise since the onset of the debt crisis in 1982. The
exceptionally strong U.S. export performance was attributed mainly to strong foreign
economic activity and the effects of the dollar’s depreciation'® that substantially
increased the international competitiveness of U.S. goods.1?

® Whereas the annual average of oil spot prices slid by 22.2 percent during 1988, non fuel primary
commodity prices—the major export earners for many non-OPEC developing countries—increased by
25.0 percent. Since the dollar unit value of manufactured exports increased by 6.0 percent, it is
apparent that oil prices declined in real as well as in nominal terms, whereas non fuel primary
commodity prices recovered in real as well as in nominal terms.

9 Deceleration in the decline of the volume of OPEC imports from 13.5 percent in 1987 contributed to
the acceleration of the overall growth in world merchandise trade volume from 1987 to 1988.

11 U.S. trade data were obtained from official U.S. Department of Commerce statistics, exports, f.a.s.
and imports, c.i.f. Beginning with the January 1989 data, the U.S. Department of Commerce has been
reporting imports only on customs basis in its most comprehensive monthly compilation of trade
statistics, United States Department of Commerce News, (F%‘900)

'2 Travel, passenger fares, other transportation, royalties and license fees, and other private services.
U.S. Department of Commerce, Survey of Current Business, March 1989, table 1.2, p. 40.

3 East Asian NICs are Hong Kong, Korea, Singapore, and Taiwan.

14 Exports increased by 3.8 fpercent from 1985 to 1986, and by 11.2 percent from 1986 to 1987. Thus,
the above reported increase from 1987 to 1988 was the third consecutive increase in the growth of exports
since the 1.8 percent decline from 1984 to 198S.

e r;dgesxghandise exports in 1982 constant dollars increased from $280.1 billion in 1987 to $340.4 billion
in .

'¢ U.S. Department of Commerce, Business America, Apr. 10, 1989, p. 2.

'7 The delayed reaction of U.S. exports and imports 1o exchange rate changes has been generally
expl;in%d by the so-called “J-curve effect.” USITC International Economic Review, June 1986,
pPp. - 0.
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U.S. imports increased by 8.3 percent to $459.6 billion in 1988.'® The volume of
overall U.S. imports increased by 6.4 percent.'® Manufactures imports increased by
10.9 percent to $374.4 billion. Major increases in manufactures imports were registered
in autos from Canada, electrical machinery, chemicals, office machines, synthetic resins
and plastics, and iron and steel mill products. However, the value of auto imports from
Japan declined by 7.0 percent, and that of autos from other sources than Japan and
Canada by 15.0 percent. Major nonmanufactures import gains occurred in crude rubber
and petroleum products. However, the value of crude petroleum imports declined by
10.0 percent. U.S. imports from Mexico increased by 14.7 percent, from Canada by
13.9 percent, from the East Asian NICs by 8.5 percent, from Japan by 5.8 percent, and
from the EC by 4.6 percent. Imports from the developing countries as a whole grew by
8.1 percent. The evolution of the U.S. import structure reflected a faster growth in
investment than in personal consumption expenditures in 1988. U.S. capital goods
imports (except autos) increased by 18.6 percent (22.3 percent in volume) in 1988, and
consumer goods imports by 7.7 percent (0.3 percent in volume).

® Imports swelled by 26.0- percent from 1983 to 1984. The rate of increase moderated to 6.3 percent
from 1984 to 1985, but started to accelerate again. Imports increased by 7.2 percent from 1985 to 1986,
and by 8.9 percent from 1986 to 1987. Thus the above reported rate represents an interruption in two
consecutive years of acceleration.

® U.S. imports in 1982 constant dollars increased from $439.0 billion in 1987 to $467.3 billion in 1988,
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Chapter 1

Selected Issues in Trade
Agreements Activities in 1988

Introduction

This chapter examines two developments in
1988 that are likely to be of significance to U.S.
trade, the enactment of the Omnibus Trade and
Competitiveness Act of 1988, and the Montreal
midterm review of the Uruguay Round of trade
negotiations. The Omnibus Trade and
Competitiveness Act of 1988 became law in
August 1988 after a lengthy period of drafting
and compromising between both houses of
Congress, and between Congress and the
Administration. The Act, containing provisions
affecting a wide variety of trade-related topics,
revised numerous U.S. trade laws. The new Act,
for example, seeks to strengthen U.S. efforts to
fight unfair foreign trade practices, provides the
President with new authority to enter into trade
agreements, and approves U.S. accession to the
Harmonized System. The major sections of the
act deal with: trade, customs, and tariff laws;
-export enhancement; international financial
policy; agricultural trade; foreign corrupt
practices amendments, investment, and tech-
‘nology; education and training for American
competitiveness; the Buy American Act of 1988;
- small business; patents; and ocean and air
transportation.

In December, Contracting Parties to the
General Agreement on Tariffs and Trade
(GATT) held a ministerial meeting to review
progress and chart the future direction of
negotiations at the midpoint of a four-year round
of multilateral trade negotiations. The ministers
reached agreement on how to proceed with
negotiations in 11 of 15 negotiating areas.!
Further negotiations on those topics, however,
were put on hold until April 1989, when
frameworks for negotiations in the other four
areas were agreed upon. The framework agree-
ments included an agreement on negotiations to
develop rules covering trade in services;
agreement to begin eliminating import barriers in
seven categories of tropical products; agreed that
.all measures affecting agricultural trade, directly
or indirectly, will be subject to negotiation; agreed
that future talks on trade-related aspects of

* intellectual property rights (TRIPs) will include
discussion of applicability of GATT principles,

' The areas of agreement were tariffs, nontariff
measures, tropical products, natural resource-based
products, GATT articles, MTN agreements and
arrangements, subsidies and countervailing measures,
dispute settlement, trade-related investment measures,
functioning of the GATT system, and services.

enforcement, and dispute settlement; agreed that
a draft safeguards text which will serve as the

* basis for future negotiations in the round should

be prepared by June 1989; and agreed to begin
substantive negotiations on how to integrate trade
in textiles and clothing into the GATT.

Omnibus Trade And Competitiveness
Act Of 1988

Introduction

On August 23, 1988, President Reagan signed
into law a bill2 making numerous changes to U.S.
laws pertaining to international trade and
business. The Omnibus Trade and Competi-
tiveness Act was the culmination of several years
of debate in Congress. The bill signed by the
President was identical to a bill he had vetoed
earlier in the year, except that it deleted
provisions from the first bill pertaining to advance
notice of plant closings, and restrictions on
exports of refined petroleum products produced
from Alaskan crude oil. This section summarizes
provisions in the act pertaining to trade
agreement negotiation issues, market access,
import relief, and national security. Special
attention is paid to those provisions most relevant
to the trade agreements program and to the work
of the U.S. International Trade Commission
(USITC).

Trade Agreement Negotiation Issues

Negotiating Objectives

Under prior law, the express overall objectives
of the United States were: more open and
equitable access to foreign markets, and the
harmonization, reduction or elimination of trade
distorting devices. Subtitle A of title I of the 1988
act expressly adds the objective of obtaining “a
more effective system of international trading
disciplines and procedures.”

Several more narrow “principal” U.S.
negotiating objectives are also added. Prior law
contained objectives concerning a number of
areas, such as services, foreign direct investment,
high technology, safeguards, reciprocal access to
foreign markets, and GATT revision. Among the
new goals are:

@ “transparency,” through the observance of
“open and equitable procedures in trade
matters” by members of GATT;

® “rules to address large and persistent global
current account surpluses of countries”;

® greater coordination between international
trade and monetary systems and
institutions;

2 Public Law 100-418. The Act incorporates as
legislative history the conference report to H.R. 3 (100th
Cong., 2nd Sess., (1988)), the bill vetoed by the
President.
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® international rules for agricultural trade;
increases in U.S. agricultural exports
though reductions in foreign barriers and
subsidies; international agreements to
reduce overall agricultural production by
developed countries; and

® greater protection of intellectual property
rights by foreign countries; inclusion within
GATT of rules - and enforcement
procedures for protection of such rights.

Trade Agreement Negotiating Authority

The act also provides the President with new
authority to enter into trade agreements with
respect to both tariffs and nontariff barriers.
Under the tariff authority, which runs until June
1, 1993, the President may conclude multilateral
agreements concerning tariffs and, with certain
restrictions, may implement such agreements by
proclaiming changes in rates of tariffs.®
Reductions in tariffs must be made in stages
unless the International Trade Commission
advises the President that an article is not
produced in the United States. The President
must obtain congressional approval, under
“fast-track” procedures described below, for any
increases in tariffs or for reductions resulting in
rates that are less than 50% of the rates prevailing
on the date of enactment of the 1988 Act, unless
those original rates are 5% ad valorem or less.

The act also authorizes the President to
negotiate agreements pertaining to nontariff
barriers, and to negotiate bilateral agreements
regarding both tariff and nontariff barriers.4# Such
agreements must “make progress” in meeting the
negotiating objectives of the United States
described above. The agreements .require con-
gressional  approval through implementing
legislation. For agreements entered into before
June 1, 1991, Congress will consider the
implementing legislation according to expedited
“fast-track” procedures. Such procedures call for
a straight up-or-down vote: no amendments are
allowed.5

In determining whether to make a formal
offer to enter into an agreement under these
provisions, the President is required to take into
account advice or information provided by,
among others, the International Trade

3 See title I, subtitle A of the 1988 Act. Similar authority
had been provided by the Trade Act of 1974 for the
Tokyo Round of MTNs and had expired in 1980.

4 Similar authority for both such types of negotiations
was provided in the Trade Act of 1974, as amended,
and had expired in January of 1988.

¢ “Fast-track” procedures are not to apply to any
implementing bill where both houses pass “procedural
disapproval resolutions” on grounds that the President
has not sufficiently consulted with Congress on trade
negotiations. If the President requests, the applicability
of “fast-track” procedures will be extended by 2 years,
unless either house adopts a disapproval resolution.

Commission and advisory committees established
by the President, including the Advisory Com-
mittee for Trade Policy and Negotiations.

Under the Act, the President is to determine
by June 1, 1993, whether any major industrial
country that is a party to a multilateral agreement
concluded under these provisions has failed to
provide market access to United States firms
equal to that provided under the agreement by
the United States to the firms of that country. For
such countries, the President is to recommend
legislation preventing the application of the
benefits of the agreement to some or all articles of
that country.

Enactment of the Harmonized Tariff
Schedule :

Subtitle B of title I of the act contains formal
approval for accession by the United States to the
International Convention on the Harmonized
Commodity Description and Coding System
(Convention).® The act provides for amendment
of the tariff schedules of the United States so that
the numbering and categories applicable to
imported articles coincide with the nomenclature
of the Harmonized System. The act set January
1, 1989 as the effective date for this new
Harmonized Tariff Schedule (HTS) of the United
States.”

The act provides that the U.S. Trade
Representative (USTR) is to coordinate United
States policy regarding the Convention. The
Departments of Treasury and Commerce and the
USITC are to develop proposals and represent
the United States in regard to procedural and
technical issues relating to the Convention in the
Customs Cooperation Council.

The USITC is to keep the HTS continually
under review and is to recommend rate-neutral
revisions to the HTS to keep it up to date and
consistent with the Convention. Based upon
Commission recommendations, the President may
proclaim modifications to the HTS. In 1990, the
Commission is to submit a report to the President
and to Congress on the first year of operation of
the HTS.

¢ For a discussion of the Harmonized Tariff System, see
Operation of the Trade Agreements Program, 39th
Report, 1987, pp. 1-12 to 1-16. The Harmonized
System is technically known as the International
Convention on the Harmonized Commodity Description
and Coding System, done at Brussels on June 14, 1983,
and the Protocol Thereto, done at Brussels on June 24,
1986, submitted to the Congress on June 15, 1987. See
secs. 1202 and 1203 of the 1988 Act.

7 The Act also alters the rates of duties on a number of
articles. Permanent changes are made for such items as
broadwoven fabrics, work gloves and grapefruit.
Temporary changes are made for frozen cranberries,
certain bicycle parts, and a number of chemicals.



Other trade agreements issues

The act provides for the implementation of
the Nairobi Protocol,® retroactively to 1985. The
Protocol calls for duty-free treatment for certain
visual and auditory materials, printed matter,
tools for maintenance or repair of scientific
instruments, and articles for handicapped
persons. The act provides authority for the
President to proclaim tariff changes necessary to
implement the 1987 United States-European
Community Agreement on Citrus and Pasta. The
act also extends the effectiveness of the
International Coffee Agreement Act of 1980
from October 1, 1986, to October 1, 1989.

State trading enterprises

Subtitle A of title I of the act also provides
that before the United States consents to the
admission of any major foreign country to the
GATT, the President is to determine whether
“state trading enterprises” are major players in
‘the economy of that country and whether such
enterprises unduly burden or restrict United
States trade. Where the President makes such a
determination, the United States is only to
consent to the admission if Congress enacts a law
providing for admission, or if the country pledges
that its enterprises will make purchases and sales
according to commercial considerations and will
afford U.S. companies opportunities to compete
for such purchases and sales.

International financial policy

Subtitle A of title III of the act provides
among other things that the President is to seek
multilateral and bilateral agreements on better
coordination of macroeconomic policies and
stabilization of exchange rates at levels that would
improve the current account balance of the
United States. In addition, the Secretary of the
Treasury is directed to analyze annually whether
countries with significant global and bilateral
trade surpluses manipulate exchange rates. Unless
the Secretary finds that negotiations would “have
a serious detrimental impact on vital national
economic and security interests,” the Treasury
Secretary is to negotiate with such countries to
ensure that their exchange rates are adjusted
“regularly and promptly” to achieve a more
favorable balance of payments for the United
States.

Agriculture

Title IV, subtitle C of the act provides that if a
law has not been enacted implementing a GATT
agreement on agricultural trade and if the
President does not certify by early 1990 that

@ Protocol to the Agreement on the Importation of
Educational, Scientific, and Cultural Materials (Florence
Agreement). See title I, subtitle A of the 1988 Act.

farmers. If the President certifies that such a
program would harm further negotiations, then
substantial progress has been made in GATT
agricultural negotiations, he is to implement a
program of favorable loan repayment rates for the
President must instead make available for export
sale $2 billion in excess commodities, to increase
the U.S. presence in foreign markets. The
President may block this release by certifying that
it would create a “substantial impediment” to a
GATT agreement.

Responsibilities for trade functions

Trade Representative

The act expands the responsibilities of the
USTR.® Under prior law, the Trade
Representative was the chief U.S. representative
for trade negotiations, chaired the executive
branch interagency trade organization (the Trade
Policy Committee), and was responsible for and
reported to the President and Congress on the
trade agreements program.

The act adds that the USTR is to “have
primary responsibility for developing, and for
coordinating the implementation of, U.S. trade
policy,” and to be the President’s principal trade
advisor and spokesman. The act expresses the
sense of the Congress that the USTR is to be the
senior representative on any body advising the
President on trade matters, and is to be included
in all international meetings at which international
trade is a major topic. The act further expresses
the sense of the Congress that the USTR should
designate a special trade assistant for small
business and should consult with the Director of
the Small Business Administration on trade policy
and negotiations.

The act adds new responsibilities for the
USTR regarding unfair trade practices. The
USTR is to coordinate the application of
interagency resources to unfair trade cases and to
provide information to responsible agencies and
Congress on significant unfair trade practices.
The USTR is to be assisted in carrying out these
functions by an executive branch “interagency
unfair trade practices advisory committee.” The
USTR may also seek the advice of the USITC.

Congressional advisors

The act provides for additional Congressional
advisors on trade policy and negotiations.10
Under prior law, the Speaker of the House and
the President pro tempore of the Senate could
select up to 5 members of each House to serve as
such advisors. Under the Act, the leader of each
House may designate additional advisors from
committees having jurisdiction over legislation
likely to be affected by specific trade policy

® See title I, subtitle F of the 1988 Act.
10 See title I, subtitle F of the 1988 Act.



matters or negotiations. No more than 3 members
of any single committee may be so designated.

Market Access

Section 301 of the Trade Act of 1974

The act makes a number of significant
changes to chapter 1 of title III of the Trade Act
of 1974 (section 301).1" Section 301 concerns
investigations and actions concerning denial of
United States rights under trade agreements and
other  “unjustifiable,” “unreasonable” or
“discriminatory” acts by foreign countries.’? The
act transfers the formal responsibilities for taking
action under section 301 from the President to
the USTR. The President retains power to direct
the USTR in the exercise of these responsibilities.

The act provides for mandatory retaliatory
action in certain circumstances. Under prior law,
where the USTR found an offending practice by a
foreign country, the President was directed to
take action under section 301 if “appropriate.”
Under the Act, where the USTR finds that U.S.
rights under trade agreements are being denied,
or that acts of foreign countries are
“unjustifiable” and burden or restrict commerce
of the United States, the USTR “shall” take
action. There are a number of exceptions to this
requirement for mandatory action, including
situations in which a dispute-resolution panel
under a U.S. trade agreement (including the
GATT) determines that United States rights are
not being violated, the country has agreed to
eliminate—or is making progress toward
eliminating—the offending practice, or the USTR
finds that taking action would cause serious harm
to national security.

The USTR has discretion as to whether to
take action when foreign acts or policies are
found to be “unreasonable” or “discriminatory”
and to burden or restrict U.S. commerce. The act
adds export targeting and a persistent pattern of
denial of workers’ rights to the list of
“unreasonable” acts.

A major provision added by the act concerns
the identification of certain “priority” countries
and practices which limit U.S. exports or
investment abroad, and the subsequent initiation
of investigations concerning them. This is the
so-called “super 301" provision. In May 1989
and April 1990, the Trade Representative is to
submit to Congress a list of “priority countries”
and “priority practices.”'® These designations

1 See title I, subtitle C of the 1988 Act.

'2 For a discussion of investigations and actions under
section 301 in 1988, see ch. §.

'3 In May 1989, the USTR designated Japan, Brazil, and
India as “priority countries” in regard to super 301.
Priority practices listed were ban on government
procurement of foreign satellites, exclusionary
procurement of supercomputers, and restrictive standards

are to be based upon the pervasive nature of
actions which limit U.S. foreign investment or
exports,- and the presumably enhanced potential
for U.S. exports should those practices be
eliminated. The act requires the USTR to initiate
investigations concerning each priority practice of
each priority country. The USTR has discretion
as to whether to initiate investigations concerning
other priority practices.

In addition, the USTR is required to produce
annually a list of “priority countries” which fail to
provide protection for intellectual property rights
or market access for U.S. persons that rely on
such rights. This is the so-called “special 301"
provision.'* Such designations are to be based
upon considerations similar to those mentioned
above. The Trade Representative is to initiate
investigations against each priority country
identified.

The act expands the list of actions the USTR
may take against countries found to engage in
offending practices. Now included is the
negotiation of an agreement in which the
offending country agrees to end the offending
practices or to provide compensatory benefits to
the United States. The USTR is to monitor the
compliance of foreign countries with agreements
entered into wunder section 301. When
unsatisfactory implementation is found, the USTR
is to decide what further action to take.

The act gives the USTR the power to modify
or terminate action under section 301 due to
changed circumstances. In addition, the USTR is
to terminate those actions which have been in
operation for at least 4 years, unless the domestic
industry concerned requests continuation and the
Trade Representative decides that continuation is
appropriate after considering certain factors.

Other provisions .

Telecommunications products

The act sets up a scheme similar to super 301
in regard to telecommunications products. Under
the Act, the USTR is to designate “priority
countries” based on the extent of trade barriers
to U.S. firms and the potential for U.S. exports of
telecommunication products and services.’® The
USTR is to add or delete countries from the list of

3—Continued

on wood products (Japan); import bans and other
licensing restrictions (Brazil); and trade-related
investment measures, and insurance market practices
(India).

'4 In May 1989, the USTR designated no countries as
“priority countries” under special 301. However, USTR
created a “priority watch list” of trading partners that
“maintain intellectual property-related practices or
barriers to market access that are of particular concern.”
Countries listed were Brazil, India, Mexico, People’'s
Republic of China, Republic of Korea, Saudi Arabia,
Taiwan, and Thailand. Seventeen additional countries
were placed on a “watch list.”

' See title I, subtitle C of the 1988 Act. In February
1989, the USTR submitted to Congress a list designating
Korea and the European Community as “priority
countries” in regard to telecommunications trade.



“priority countries” as appropriate. The President
is required to initiate negotiations with each
priority country. If negotiations are unsuccessful,
the President is to take appropriate action, which
may include actions allowed under section 301,
suspension or termination of trade agreements
with respect to telecommunications products, or
prohibition of U.S. Government purchases of
telecommunications products of that country.

Government purchases

Title VII of the 1988 act amends the Buy
American Act of 1933 in several significant
respects. Regulations interpreting the 1933 act
provided for certain. price preferences for U.S.
goods and services in Government procurement.
The 1988 act provides that no agency of the
Federal Government may contract for foreign
goods or services from certain countries identified
annually by the President. These countries are
(1) those bound by and in violation of the GATT
Agreement on Government Procurement
(Agreement), and (2) those countries whose
goods or services are acquired “in significant
amounts” by the U.S. Government and which
discriminate against U.S. products or services in
Government purchases. Exceptions are for
least-developed countries, for goods and services
procured outside the United States, and where

the ban would be contrary to the public interest-

or would result in insufficient competition.

Before imposing a ban, the President is to
seek to negotiate the elimination of the
discrimination. In the case of a country and
products or services covered by the Agreement,
this may include a request for formal dispute
resolution procedures under the Agreement. The
act provides that the President may limit the ban
on procurement to coincide with the extent of the
foreign discrimination. He may terminate the ban
if the country makes improvement, or if a dispute
resolution panel finds in favor of the foreign
country. This provision of the act is to cease to be
effective on April 30, 1996, unless Congress
extends it.

Government securities

The act provides that persons of a foreign
country are not to be allowed new or continued
designation as “primary dealers” of Government
debt instruments in the United States where that
country discriminates against U.S. citizens
regarding opportunities to underwrite and
distribute Government debt instruments.'®

Persons from Canada and Israel are excepted, as-

well as designations that were made before
August, 1987. :

16 See title III, subtitle F of the 1988 Act.

Import Relief Laws

Countervailing and antidumping duty
investigations

The act made several changes to the laws
relating to countervailing and antidumping duty
investigations.1? Discussed here are the
amendments pertaining to prevention of
circumvention, short life cycle products, material
injury and threat factors, and cumulation.

The act provides that in certain circumstances
the Department of Commerce may include within
the scope of an outstanding countervailing or
antidumping duty order additional merchandise
in order to prevent circumvention of the order.
Such merchandise may include parts used to
create a finished product that is subject to an
order, merchandise assembled or completed in a
third country, merchandise altered in minor
respects, and similar merchandise developed after
the initiation of the investigation. Except in the
case of merchandise altered in minor respects, if
the USITC has made a prior affirmative injury
determination concerning the original
merchandise, the statute provides for
consultations between the Commission and
Commerce over whether the proposed inclusion
would be inconsistent with the prior Commission
determination.

The act provides that certain domestic entities
may petition the Commission to establish a
product category for particular “short life cycle
merchandise” that has become the subject of two

_or more affirmative anti-dumping determinations.

Short life cycle merchandise is defined as
merchandise that, due to technological
advancements, is likely to become outmoded
within four years from when it became
commercially available. In an investigation
involving merchandise in such a category,
established by the Commission, Commerce is to

make an expedited dumping determination in . .

certain circumstances.

The act modifies the list of factors the
Commission is to consider in its assessment of the
effects of imports on the domestic industry. For
both material injury and threat, the Commission
is to consider, in addition to the factors already
contained in prior laws, “the actual and potential
negative effects on the existing development and
production efforts of the domestic industry,
including efforts to develop a derivative or more
advanced version of the like product.” As to
material injury, the act directs the Commission to
weigh effects of imports “within the context of the
business cycle and conditions of competition that
are distinctive to the affected industry.” The act
also replaces price “undercutting” with price
“underselling” by the imports in the list of factors
to be considered by the Commission.

17 See title I, subtitle C of the 1988 Act.



Under prior law, in its consideration of
material injury, the Commission was to assess
cumulatively the impact of imports under
investigation from more than one country if such
imports competed with each other and with the
domestic like product. The 1988 act provides that
when similar conditions are met the Commission
may also cumulatively assess imports in its
consideration of threat of material injury. The
- Commission may forego cumulation if imports
from a particular country are “negligible and have
no discernible impact on the domestic industry.”

In addition, the act provides that authorized
representatives of parties are to be afforded
expanded access under protective order to
proprietary business information obtained by the
Commission and Commerce in antidumping and
countervailing duty investigations.

Intellectual property rights

Section 337 of the Tariff Act of 193018

Section 337 of the Tariff Act of 1930 governs
investigations by the USITC concerning
infringement of patents, copyrights, and
trademarks, and other unfair import practices. In
investigations involving violations based on
infringement of a valid and enforceable U.S.
patent, or a registered trademark, copyright or
mask work, the 1988 act eliminates the
requirement that the Commission find injury to
the domestic industry before finding a violation.
The act also defines the term domestic “industry”
for these investigations. An industry is defined to
exist if there is “significant investment in plant
and equipment, significant employment of labor
or capital, or substantial investment in
exploitation (of the patent, etc.), including
engineering, research and development, or
licensing.”

The act retains the previous industry and
injury test for investigations involving other unfair
acts or methods of competition in import trade.
For all investigations, the act eliminates the
requirement that the Commission find that the
domestic industry is “efficiently and economically
operated” before ordering relief. In addition, the
Commission is given explicit authority to
terminate an investigation based wupon a
settlement agreement or by issuing a consent
order, without making a determination of whether
there is a violation of section 337.

The act adds a deadline for Commission
decisions on whether to grant temporary
exclusion or cease and desist orders. Prior to the
1988 Act, there was no statutory deadline for
such determinations, although Commission rules
provided for a deadline of 7 months. The act

1@ See title I, subtitle C of the 1988 Act.

requires the Commission to decide on a request
within 90 days from the publication of notice of
institution of the investigation in the Federal
Register, or within 150 days in a case that the
Commission designates as “more complicated.”
The Commission may require the complainant to
post a bond as a prerequisite to the granting of
temporary relief.

The act provides for the issuance of exclusion
orders and cease and desist orders in cases where
respondents, after notice, do not make an
appearance in an investigation. Where relief is
requested against a respondent who fails to
appear without good cause, the Commission is to
presume the facts as alleged by complainant and,
with certain exceptions, is to issue a remedial
order limited to that respondent. The
Commission may issue a general exclusion order,
applicable to imports from all countries, where no
respondent appears and a violation is shown by
“substantial, reliable, and probative evidence.”

The act provides that the Commission may
direct that goods imported in violation of an
exclusion order be seized and forfeited to the
United States in certain circumstances. The goods
may be seized and forfeited if the owner,
importer, consignee, or the agent of any such
person, had entry of the goods previously denied
because of the exclusion order and was given a
written warning that further attempts to import
the goods would result in forfeiture.

Process patents

Subject to several procedural requirements
and certain exceptions, title IX of the 1988 act
makes it a violation of patent law to sell or use
within the United States, or import into the
United States, a product made in any country by
means of a process patented in the United States.
Under prior law, a process patent could generally
be infringed only if the process was practiced in
the United States. Thus, it would not be a
violation to make a product in another country
and import it into the United States. Such action
could violate section 337, but that section, unlike
district court patent infringement actions, does
not provide for monetary damages. Thus, it will
now be possible to recover monetary damages for
the importation, sale, or use in the United States
of a product made by means of a process
patented in the United States.

Positive Adjustment to Import Competition
(section 201)

General

Chapter 1 of title II of the Trade Act of 1974
(section 201), the so-called U.S. escape clause
law, concerns investigations by.the USITC to
determine whether increased imports of an article
have been a substantial cause of serious injury or
threat to a domestic industry. The act does not
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change the basic injury standard, which is based
on that of article XIX of the GATT. However,
the act places additional emphasis on industry
adjustment during the relief period.'® The act
provides that following an affirmative injury
determination by the USITC, the President is to
take action that will “facilitate efforts by the
domestic industry to make a positive adjustment
to import competition and provide greater
economic and social benefits than costs.” The
act states that such positive adjustment may
include the transfer of labor and capital to other
“productive pursuits.” A petitioner may submit a
“plan to facilitate positive adjustment to import
competition.”

Under prior law, the Commission was to
report its findings to the President within 6
months from the initiation of the investigation. If
the Commission found injury, it would include in
the findings its recommendations for Presidential
action in the form. of duties, other import
restrictions, or trade adjustment assistance. The
act provides that the injury determination is to be
made by the Commission within 120 days, and its
recommendations as to action, if any, within 180
days of the filing of a petition or receipt of a
request. The Commission is to hold a public
hearing before making each of the two
determinations. In addition, the Commission is to

provide in any recommendations to the President’

its assessment of the short- and long-term effects
of following and of not following its
recommendations.

The act expands the types of action the
Commission may recommend to the President, as
well as the types of action the President is
authorized to take. In addition to actions
provided for in prior law, the Commission may
now recommend that the President undertake
negotiations to address the underlying cause of
the injury, or that he implement any other action
otherwise authorized under law. The President
may take the additional actions of allocating
import licenses, initiating international
negotiations, submitting legislative proposals, and
any actions otherwise authorized by law. In
addition, the act authorizes follow-up action by
the President “to eliminate any circumvention of
any action previously taken.”

The act expands the reporting requirements of
the Commission. For each industry for whose
benefit action is being taken, the Commission is
to make biennial reports to Congress and the
President on its monitoring of industry
developments. In addition, the Commission must
now conduct an evaluation, which is to include a
public hearing, of the effectiveness of each
concluded action or set of actions.

19 See title I, subtitle D of the 1988 Act.

Provisional relief

The act contains new provisions for the
granting of provisional relief in an investigation
under section 201 in the form of duties or
quantitative restrictions, in two different sets of
circumstances. A petitioner may allege the
existence of “critical circumstances,” defined to
exist where delayed action would be ineffective
because of a substantial increase in imports over a
relatively short period. In general, the
Commission makes a determination on whether
critical circumstances exist at the same time as it
makes its injury determination.

In addition, an entity producing a product
that is like or directly competitive with an
imported perishable agricultural product may
request that the Trade Representative ask the
Commission to monitor the imported product.
After at least 90 days of monitoring by the
Commission, the entity may request the
Commission to determine within 21 days whether
increased imports of the product are a substantial
cause of serious injury that requires immediate
action. '

If the Commission makes an affirmative
determination regarding critical circumstances or
a perishable agricultural product, it reports to the
President the amount or extent of provisional
relief in the form of a tariff, quota, or both,
necessary to address the injury. The President is
to decide what provisional relief to provide, if
any, within 7 days after receiving the
Commission’s report. Provisional relief terminates
following a negative determination by the
Commission at the conclusion of the normal
180-day investigation, Presidential action (or
inaction) after the 180-day investigation, or when
the President finds changed circumstances.

Market Disruption

Section 406 of the Trade Act of 1974
concerns investigations by the USITC into
whether imports from a Communist country are
causing “market disruption.” Based upon an
affirmative determination, the President may take
actions similar to those permitted in the case of
section 201 actions.20

The act explains the terms “increasing
rapidly” and “significant cause” of injury of
section 406. The Conference Report expresses
concern that the Commission had adopted an
unduly restrictive interpretation of these terms.
The act also provides several factors that the
Commission is to consider in making its
determination as to “market disruption.” The
factors include volume of imports, effects -of

20 The chang:s made by the Act in regard to the types of
actions the President is authorized to take in
investigations under section 201 are not extended to
investigations under section 406. See title I, subtitle D of
the 1988 Act.
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imports on prices in the United States, effects on
U.S. producers, and “evidence of disruptive
pricing practices, or other efforts to unfairly
manage trade patterns.”

Trade Adjustment Assistance

Chapter 2 of title II of the Trade Act of 1974
provides for trade adjustment assistance (TAA)
to eligible workers in the form of trade
readjustment allowances, training and other
employment services, and relocation and job
search allowances. Chapter 3 provides for TAA
to firms in the form of technical assistance.

The act requires the President to seek the
negotiation of an agreement altering GATT rules
to allow countries to impose a uniform fee on
imports of up to 0.15% for the purpose of funding
trade adjustment assistance programs. If such an
agreement is reached, the fee would go into effect
in the United States.2! If negotiations prove
unsuccessful, the fee is to g into effect two years
from the date of passage “of the Act, unless the
President certifies that the fee is not in the
national economic interest. Even with such a
certification, the fee is to go into effect if
Congress passes a joint resolution disapproving
the President’s certification. The act also extends
the sunset date for authorization of trade
adjustment assistance for workers and firms from
September of 1991 to September of 1993.22

National Security

S;ction 232 of the Trade Expansion Act of
1962

Section 232 of the Trade Expansion Act of
1962 concerns investigations by the Secretary of
Commerce into whether articles are being
imported into the United States in such quantities
or under such circumstances as to threaten
national security. Based upon the Secretary’s
report, the President may take actions against the
imports.

Subtitle E of title I of the 1988 act shortens
the time period for the Secretary of Commerce’s
investigation from one year to 270 days. The act
also adds a deadline of 90 days for the President
to decide upon what action to take in response to
an affirmative determination by the Secretary.
The deadline for reporting this decision to
Congress is shortened from 60 to 30 days.

21 See title I, subtitle D of the 1988 Act. The United
States would seek consent from parties with which the
United States maintains a free-trade agreement before
g.zpplying such a fee to goods from those countries.

The Act also authorizes nearly $1 billion for fiscal
year 1989 for programs under title III of the Job Training
Partnership Act, and removes the requirement that states
match some or all of the funds made available to them
under title III. Title III provides funds for readjustment
activities such as job search, training, relocation
assistance and supportive services. See title VI, subtitle
D of the 1988 Act.

Export Controls

The 1988 act reduces restrictions on U.S.
exports. The act provides that all licensing
requirements are to be rescinded for exports to
those countries of the Coordinating Committee on
Multilateral Export Controls (COCOM)23, or
equivalent countries, that maintain effective
systems of export controls. In addition, for
exports to other free world countries, export
licenses are no longer to be required for exports
of goods which, if exported to a “controlled”
country, would require only notification but not
approval of COCOM. These are so-called
administration exception note-level goods. With
certain exceptions, the act also eliminates the
license requirement for re-exports among
COCOM countries, and expands the exemption
for licenses for re-export to other countries.

The act limits the list of items subject to
control for national security reasons. Any control
unilaterally maintained by the United States is to
be ended within 6 months, except for items for
which the Secretary of Commerce makes a
finding of no foreign availability, or for which the
President is “actively pursuing negotiations” with
other countries to end foreign availability. The act
eliminates controls over goods found to be less
sophisticated than those for which foreign
availability is found. Disputes between the
Secretaries of Commerce and Defense over the
inclusion of items on the control list are to be
resolved within 40 days.

The act imposes sanctions upon two foreign
firms found to have violated export control
provisions, and establishes a new set of sanctions
for future violations. The act declares that the
sale of sophisticated milling machinery to the
Soviet Union for use in manufacturing submarines
had a “serious impact” upon Western security
interests.2¢ The act prohibits for 3 years the
importation or Government procurement of or
contracting for any product or service of the
Toshiba Machine Company, the Kongsberg
Trading Company, and any other entity found by
the President to have knowingly facilitated the
sale. The act also prohibits for 3 years U.S.
Government procurement of or contracting for
any product or service of the parent companies,
Toshiba Corporation and Kongsberg
Vaapenfabrikk. The act makes exceptions to the
sanctions for certain defense-related contracts or
goods, certain pre-existing contracts, spare parts,
components essential to U.S. products, and
routine servicing.

The act provides for mandatory and
discretionary sanctions for future violations. The
President is to apply sanctions where a

2 See title II, subtitle D of the 1988 Act. COCOM
member countries are the members of the North Atlantic
Treaty Organization minus Iceland, plus Japan.

24 For a discussion of export control violations, see
Operation of the Trade Agreements Program, 39th
Report, 1987, pp. 4-25 to 4-26.



government or firm violates COCOM rules and
the export is found to have a “serious adverse
impact on the strategic balance of forces.”
Sanctions include a prohibition on imports and
government procurement and contracting for two
to five years for the company involved and, with
exceptions, for related companies. Sanctions
would contain similar exceptions to those found
in the sapctions against Toshiba.

The President is to seek compensation from
the violating company through negotiations and,
where appropriate, in Federal court. The
President has discretion whether to impose
sanctions for up to S years when he finds a
violation of export control rules, but does not find
a serious adverse impact on Western security
interests.

The Midterm Review of the
Uruguay Round

Overview

The end of 1988 marked the mid-point of the
Uruguay Round of multilateral trade negotiations,
which was launched in September 1986 by the
trade ministers of GATT’s member nations.?® In
December 1988, the trade ministers of nearly 100
participating countries assembled in Montreal,
Canada for a midterm review of developments in
the trade round.?2® As a formal ministerial-level
session of the Trade Negotiations Committee
(TNC), the body responsible for oversight of the
round, the meeting was lead by the TNC
chairman Ricardo Zerbino, Uruguayan Minister
of Finance. The goal of the Montreal Ministerial
meeting was to provide the political momentum to
keep the Uruguay Round on track and to define
guidelines for negotiations over the remaining two
years of the round.2? )

At the meeting, agreement was reached in
most areas. However, the United States and the
European Community were unable to agree on a
negotiating plan to liberalize trade in agriculture.
Agriculture was not the only area on which
participants were unable to reach agreement;

28 At the close of a September 1986 meeting in Punta del
Este, Uruguay, GATT trade ministers launched the
Uruguay Round of Multilateral Trade Negotiations. The
Ministerial Declaration agreed to at the meeting
contained a standstill and rollback commitment to curb
protectionist actions pending completion of negotiations;
scheduled 4 years of talks during which participants will
try to improve GATT rules, notably those covering )
agriculture, safeguards, dispute settlement, and nontariff
measures; and committed participants to try to develop
GATT rules covering trade in services, intellectual
property rights, and investment. For a discussion of the
Punta del Este GATT Ministerial, see Operation of the
Trade Agreements Program, 38th Report, 1986, USITC
Publication 1995, pp. 1-1 to 1-7. = -

28 The formal name of the meeting was “Meeting of the
Trade Negotiations Committee at the Ministerial Level.”
27 For further information on the Uruguay Round
developments in 1988, see ch. 2 of this report.

others included trade-related aspects of
intellectual property rights (TRIPs), safeguards,
and textiles and clothing. As a result of the lack
of agreement on the four outstanding issues,
several Latin American countries refused to go
forward and approve texts on which they had
made compromises in view of benefits they hoped
to gain in agriculture concessions.28 Their stance
was- that concessions agreed to in other areas
must be balanced with agreement in the
agricultural talks, a critical area for their
economies. Agreement on negotiations in
agriculture is essential to these countries, as their -
economies rely heavily on agricultural exports.29
These countries wanted to see commitments on
specific agricultural products, not just a broad
commitment to the reform of farm trade. These
developing countries held fast to this position
despite intensive consultations with the United
States and other developed countries.30

The meeting, which began on December §,
was extended an extra day to December 9, yet
was adjourned without compromise on the four
topics. As a result, final adoption of the entire
package of negotiating plans was postponed.
Trade ministers parted with an agreement to try
to resolve their differences by April 1989, in time
for a meeting of the TNC at the senior-official
level in Geneva.

The  agriculture dispute overshadowed
successful results achieved in Montreal in many
other areas. Ministers reviewed texts of
guidelines, agreements, negotiating frameworks,
and progress reports submitted by the 15
negotiating groups.3! They approved texts for 11
of the 15 groups.32 In tropical products,
negotiators had successfully completed a package
of trade concessions prior to the meeting. Seme
of the most notable agreed texts dealt with such
topics as services, dispute settlement, and the
functioning of the GATT system. Discussions on
services resulted in a framework to guide further

2 Among the countries that were not willing to support
the approval of the package without agriculture were
Uruguay, Colombia, Brazil, Argentina, Chile, and Peru,
some of which are members of the Cairns group of
agricultural exporting countries. See International Trade
Reporter, Vol. 5, No. 49, Dec. 14, 1988, p. 1618. The
Cairns Group includes Argentina, Australia, Brazil,
Canada, Chile, Colombia, Hungary, Indonesia,
Malaysia, New Zealand, the Philippines, Thailand, and
Uruguay. The group’s name comes from the Australian
city where the members first met in August 1986 and
called for “the removal of market access barriers,
substantial reduction of agricultural subsidies and the
elimination, within an agreed period, of subsidies
affecting agricultural trade.”

2 FOCUS: GATT Newsletter, No. 59, January 1989,

. 2.
'-‘BSee International Trade Reporter, Vol. 5§, No. 49,
Dec. 14, 1988, p. 1618.
3 For more details on the activities in each of the
negotiating groups, see ch. 2 . ;
32 This section presents highlights_ of the midterm review
and its outcome. Greater detail on the progress of the
Uruguay Round and each of the negotiating groups in
1988 is contained in ch. 2.
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negotiations that aims to extend GATT principles
such as transparency, national treatment, and
nondiscrimination to trade in services. Ministers
agreed to procedures that improve GATT’s ability
to settle trade disputes and to enhance the
functioning of the GATT through more systematic
surveillance of trade policies. Highlights of the
areas of disagreement and of the agreed-upon
texts from the Montreal meeting, and a summary
of the April 1989 resolution of the 4 disputed
topics, are provided below.33

Areas of Disagreement

Agriculture34

Agriculture was the most difficult subject to
resolve. The U.S. and EC were unable to resolve
differences in negotiating objectives related to the
timing and the scale of reform to be undertaken
or when and how far to go in eliminating farm
subsidies and other trade distorting measures.
The United States argued that negotiators should
agree to eliminate all measures that distort trade
in agriculture within a given time frame. The EC
was willing to agree only to “substantial
reduction,” rather than elimination, of farm
subsidies.3%

A compromise on agriculture was reached at
the April 1989 resumption of the midterm review.
The agreement on agriculture provides that the
process for the negotiations will take place over
the next 18 months. In the long term, the
objective of the negotiations will be substantial
progressive reductions in agricultural support and
protection. Ministers agreed that implementation
of the long-term reform measures would begin in
1991. The United States expects this commitment
to lead to the correction and prevention of
restrictions and distortions in global agricultural
trade.38 Negotiators agreed that all measures,
with either direct or indirect effects, will be put
on the table for final bargaining. They also agreed
to submit all proposals on how to arrive at a
market-oriented agricultural trading system and
on possible changes in agriculture-related GATT

3 The final text containing midterm review agreements
can be found in GATT, “News of the Uruguay Round of
Multilateral Trade Negotiations,” Press Release NUR
023, Dec. 14, 1988.

34 The negotiating objectives of the Agriculture Group, as
detailed in the Punta del Este Declaration, were to
achieve greater liberalization of trade in agriculture
through (lg improving market access by reducing import
barriers, (2) improving the competitive environment by
increased discipline in the use of subsidies and other
measures affecting trade, and (3) minimizing the adverse
trade effects of health and sanitary regulations.

3 As pointed out by USTR Yeutter, the EC's position on
agriculture stems in part from “powerful farm blocs,
particularly in France, and the Community's extensive
export subsidy policies.” “U.S. Objectives in the New
Round of MTN, " Testimony of Ambassador Clayton
Yeutter before the U.S. Senate Committee on Finance,
May 14, 1986.

% Financial Times, Apr. 21, 1989, p. 12.
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rules and disciplines by the end of 1989. Pro-
posals to harmonize sanitary and phytosanitary
regulations will also be submitted and considered.
As for short-term measures, participants agreed
to hold domestic and export support and
protection at or below current levels during 1989.
By October 1989, negotiators plan to reveal
specifics regarding intended reductions in support
and protection levels during 1990.

Intellectual Property 37

In intellectual property negotiations, some
developing countries, such as Brazil and India,
continue their longstanding opposition to
conducting negotiations on intellectual property
rights within the context of the GATT. This
opposition predates the start of the Uruguay
Round. The Indian delegation, with some support
from other countries, maintained that the
competent organization to deal with these matters
is the World Intellectual Property Organization
(WIPO). The Indian delegation blocked action
on intellectual property rights at the Montreal
meeting, as they did not want standards or
enforcement provisions for intellectual property
rights.38 The group of developed and developing
countries that are willing to negotiate,
nevertheless, narrowed their differences
substantially at the Montreal meeting, in spite of
being unable to reach final agreement before its
close.39

The United States favors developing GATT
rules on TRIPs. This effort grows from increasing
concern by the U.S. private sector about trade in
counterfeit goods in recent years, particularly in
industries such as computer software and
pharmaceuticals.40

At the April meeting, members agreed that
future GATT negotiations on TRIPs should
include: the applicability of the basic principles
of the GATT and of relevant international
intellectual property agreements or conventions;
the provision of adequate standards and
principles concerning the availability, scope and
use of TRIPs; the provision of “effective and
appropriate” means to enforce TRIPs; and the
provision of “effective and expeditious”
procedures to prevent and settle disputes.

37 The negotiating objective outlined at the Punta del
Este meeting for intellectual property are to promote
effective and adequate protection of intellectual property
rights and to ensure that such protection is implemented
in ways that do not obstruct legitimate trade.

% “Special Report, the GATT Negotiations: Mid-Term
Review for the Uruguay Round.” Washington
International Business Report, vol. XVII, No. 88-13,
p. 4 , December 1988.

3 “The Uruguay Round at Mid-Term,"” Business
America, vol. 110, No. 1, Jan. 16, 1989.NF. S.

40 “UJ.S. Objectives in the New Round of Multilateral
Trade Negotiations,” Testimony of Ambassador Clayton
Yeutter before the U.S. Senate Committee on Finance,
May 14, 1986.
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Representatives also agreed that negotiations
should include development of a “multilateral
framework of principles, rules, and disciplines”
dealing with trade in counterfeit goods, and that
the negotiations “should be conducive to a
mutually supportive relationship between GATT
and WIPO.”

Safeguards*!

The two-part safeguards text that Ministers
could not agree to approve, consisted of a work
plan and a timetable for further negotiations in
the group on safeguards. Although many
elements of the text were not controversial, a few
points of disagreement remained. India, with
support from a few other developing countries,
was unable to persuade other countries to agree
to its position. They sought agreement that
safeguard actions should have time limits; that
they should be nondiscriminatory rather than
selective;42 and that “grey area” measures,
- usually safeguard-like actions taken without
following GATT safeguard rules and applied
selectively, should be eliminated. These are some
of the same stumbling blocks as have been
encountered for years.*

Although no consensus emerged in April on
specific means to strengthen article XIX,
negotiators reached a compromise that enables
the work of this negotiating group to go forward.
They set a June 1989 deadline for the
preparation of a draft text that will serve as the
basis for negotiations in the remainder of the
round. Participants were encouraged to submit
their proposals by the end of April. The April text
stresses the importance of reaching a
comprehensive agreement which establishes
multilateral control over safeguard measures.
Negotiators envision an agreement that will
reinforce the disciplines of the General

41 Negotiators are working toward an agreement that will
reinforce the discipline of article XIX of the General
Agretemem on “emergency” or “escape clause” import
relief.

42 Some countries have long argued that GATT
safeguards provisions would be more effective and better
adhered to if the measures could be taken selectively
against those countries mainly responsible for import
surges. This concept, known as “selectivity” is not
currently allowed under GATT article XIX, which
requires nondiscriminatory, global restraints. GATT,
News of the Uruguay Round of Multilateral Trade
Ngesggtiations. Press Release No. NUR 00§, July 3,

1

4 According to the 1982 Ministerial Declaration, a
comprehensive understanding on proposed safeguards
was to be presented by the Safeguards Committee of
Contracting Parties in 1983. Despite universal agreement
on the need for a safeguards code, wide disagreement
persists over some of the fundamental concepts involved,
i.e. selectivity and grey area measures. For further
discussion on safeguard negotiations, see Operation of
the Trade Agreements Program, 34th Report, 1982,

Pp. 74-75, 35th Report, 1983, p. 59, 37th Report,
1985, pp. 47-48. :

Agreement and elaborate on transparency,
criteria for action such as serious injury,
digressivity (or the progressive reduction of
measures), structural adjustment, compensation
and retaliation, and procedures for notification,
consultation, surveillance, and dispute settlement.
The United States would like to see such an
agreement deal with so-called grey area measures,
or safeguard-type actions that are implemented
without using GATT procedures and that are
currently outside of multilateral control. GATT
member countries differ in their aims in this
regard. Some would like to see the negotiations
allow grey area measures to be subject to
multilateral scrutiny, while others would like to
see them eliminated. Because of the remaining
differences, approval for the plan for safeguard
negotiations was gained only with the
understanding that it did not bind participants to

“any specific positions regarding the final outcome

on major negotiating issues.

Textiles and Clothing*4

In textiles and clothing negotiations, a number
of countries have tabled proposals, but the group
as a whole did not agree on a common negotiating
plan in time for the Montreal meeting. Some of
the proposals that have been made include (1) a
phaseout of MFA restrictions beginning on the
expiration of the present MFA protocol (July 31,
1991), (2) a freeze on further restrictions under
the MFA, and (3) a commitment by all
participants to contribute towards liberalization of
textiles and clothing trade.4®5 The United States
opposes the suggestion of a freeze on existing
textile restraints.¢ Some developing countries
want liberalization of trade in textiles, including
the application of GATT principles.

The text agreed to in April contained several
points regarding future Uruguay Round
negotiations on textiles and clothing. First, GATT
members agreed on the importance of the textiles
and clothing sector for the economies of many
countries, notably many developing countries.
Second, they agreed that textiles and clothing
negotiations are “one of the key elements” of the
Uruguay Round negotiations, and that
negotiations in this sector should contribute to
further trade liberalization. Third,

4 Textiles and clothing negotiations are intended to
develop a means to eventually eliminate the Multifiber
Arrangement (MFA) and bring textiles under GATT
rules. The MFA allows the signatories to it to establish
quantitative limits on textile and apparel imports to
prevent market disruption in the importing country.
These restrictions are a departure from the GATT
provision of MFN treatment. The only principal textile
importing or exporting country that has not signed the
MFA is Taiwan.

- 48 “News of the Uruguay Round of Multilateral Trade

Negotiations,” Information and Media Relations of the
General Agreement on Tariffs and Trade, NUR 023,
Dec. 14, 1988.

4 “Accord Sighted in 4 Key Areas,” The Journal of
Commerce, Apr. 5, 1989, p. 1.
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the GATT representatives agreed on certain
points for achieving “substantive results” in
textiles and clothing, including agreement to
begin “substantive negotiations” in April 1989 to
allow parties to reach agreement by December
1990 on modalities for the integration of the
sector into the GATT; agreement that such
modalities for the integration process of the sector
into the GATT should include phasing out
current restrictions on textiles and clothing under
the MFA and other forms of restriction not
consistent with GATT rules and disciplines;
agreement to invite participants to table
additional proposals by June 30, 1989 on how to
meet these goals; and agreement that the least
developed countries should be accorded special
treatment.

Areas of Agreement

Ministers agreed to the direction of future
negotiations and other aspects of the talks on the
11 other negotiating topics. This section
summarizes the outcome of discussions in these
areas. Agreement on negotiating plans were
reached in a number of areas before the midterm
review convened. A few groups made progress in
discussions but did not reach substantive results at
the Montreal meeting. Such groups were directed
by the ministers to begin considering concrete
proposals as soon as possible in 1989.47 The only
group that actually concluded a set of trade
concessions by yearend is the tropical products
negotiating group, whose work was slated for “fast
track” treatment in the Punta del Este Ministerial
Declaration.

Dispute Settlement4®

Consensus on measures to streamline GATT
dispute settlement had been reached by the time
of the midterm review. Ministers at Montreal
agreed to reforms that include (1) time limits on
the stages of the process, (2) provision of a timely
and flexible arbitration mechanism as an
alternative to normal dispute settlement
procedures, (3) expedited selection of dispute
settlement panel members, (4) use of standard
terms of reference (the mandate of a panel), (5)
harmonization of procedures where more than
one country levels a complaint, and (6) improved
surveillance of implementation of panel reports
by the GATT Council once they are adopted.4®

‘7hSe2e write-ups on the individual negotiating groups in
c

48 Negotiations on dispute settlement will aim to “ensure
prompt and effective resolution of disputes . . . to
improve and strengthen the rules and procedures of the
dispute settlement process.” “The Uruguay Round—
Decisions of January 28, 1987,” GATT Press Release
No. 1405, Feb. §, 1987 P- 23.

4 GATT members intend to begin implementing the
agreed upon improvements to the dispute settlement
procedures after the meeting of the TNC in April 1989.
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For the duration of the Uruguay Round, the
group’s negotiators will continue to work toward
agreement on improvements in other aspects of
the dispute settlement process.

The United States urged that the agreed upon
procedures should take effect provisionally on
January 1, 1989. Since the agreements of all
committees were on hold, implementation was
deferred until after the TNC meeting in early
April 1989.50

Functioning of the GATT System5‘

In Montreal, ministers agreed to authorize a
Trade Policy Review Mechanism (TPRM) i
which Contracting Parties would examine
individual members’ national policies that affect
the international trading environment. Such
examinations are to occur on a regular basis.
Ministers also agreed to hold meetings of the
Contracting  Parties  with  ministerial-level
involvement at least every two years. With regard
to cooperation with international financial
institutions, the ministers agreed only to call for
continuing exchanges of information between
senior officials of the GATT, the IMF, and the
World Bank.

Participants  generally agreed to the
understanding that surveillance through TPRM,
while promoting closer adherence to GATT
principles through greater transparency and
understanding, should not be a basis for the
enforcement of specific obligations under GATT
or a substitute for dispute settlement
procedures.52 They agreed that the function of
the review mechanism is to examine the impact of
a Contracting Party’s trade policies and practices
on the multilateral trading system. This will be
accomplished by the periodic filing and review of
full reports which will describe each member’s
trade policies and practices. In the interim,
contracting parties will provide brief reports
noting any significant changes in their trade
policies.

GATT Articless3

The group had achieved no final agreement
on changes in particular articles by the midterm

% In April, Contracting Parties agreed to implement the
changes to dispute settlement procedures for all disputes
brought to the GATT after May 1, 1989.

8 The objective of this negotiating group is to improve
the institutional features of the GATT such as (1
surveillance and monitoring of trade policies and
practices, (2) the effectiveness of its decision making,
and (3) its relationship with other international
organizations responsible for monetary and fiscal affairs.
82 GATT, News of the Uruguay Round of Multilateral
Trade Negot:anons, NUR 020, Nov. 4, 1988.

3 GATT members plan on streng!hemng GATT by
improving some of its rules. Certain articles, such as
article XVII on state trading enterprises, XXIV on
customs unions and free-trade areas, and XXVIII on
modification of concessions, have been singled out for
improvement of their effectiveness and observance.
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review. Therefore, in Montreal, the trade
ministers reviewed the work done thus far in the
group and urged negotiators to submit any further
proposals no later than December 1989.

MTN Agreements and Arrangements5

At the midterm review, Ministers reviewed
and summarized the progress of the group and
the existing areas of agreement. The Ministers
noted the importance of the group in promoting
improvements and wider membership in the
MTN agreements and the importance of the
group’s work in fostering the effectiveness of the
GATT and the stability and predictability of
trade. The Ministers directed the early
submission of draft agreements to help expedite
these negotiations.

Natural Resource-based Products5®

At the Montreal meeting, trade ministers
agreed that the group should continue its
examination of issues related to trade in natural
resource-based products and to pursue a
negotiating plan for these products. The group
agreed that its discussions would cover products
in three sectors: fisheries, forestry, and
nonferrous metals and minerals. Because of the
potential overlap with other negotiations, the
ministers also agreed that the group must ensure
that its negotiations are consistent with activities
in other negotiating groups. Finally, the group's
participants were directed to provide relevant
data on trade and barriers in the agreed-upon
product areas by the end of March 1989.

Nontariff MeasuresS8

The midterm review text on nontariff
measures was drafted prior to the Montreal
meeting and did not present any areas of
disagreement at that time. The declaration
worked out by the ministers developed a work
plan for future efforts of the group and allowed
for the use of a variety of negotiating techniques.
The work plan envisions the start of detailed
negotiations by June 1989.

- 8 The Punta del Este declaration assigned this group the
task of improving the operation of the codes negotiated
during the Tokyo Round. These codes include
antidumping, subsidies and countervailing duties,
standards, government procurement, customs valuation, -
and import licensing.

8 Tariffs, NTM's, and tariff escalation affecting trade
in processed and semiprocessed natural resource products
will be the focus of these negotiations. “The Uruguay
Round—Decisions of January 28, 1987,” GATT Press
Release No. 1405, Feb. 5, 1987, p. 12.

% In negotiations on nontariff barriers, the central aim,
like that in tariff negotiations, is to liberalize global
market access. “The Uruguay Round—Decisions of
January 28, 1987,” GATT Press Release No. 1405,
Feb. 5, 1987, p. 10.

Services5

Discussions on services resulted in a
framework  agreement to guide further
negotiations. The framework includes GATT
principles of transparency in laws and regulations,
national treatment for foreign suppliers, and
nondiscrimination. Agreement on the services
text, whose controversial history made it a prime
candidate for discord, was no small achievement.
Even before the launching of this round, Brazil
and India had most strenuously opposed the
inclusion of services. They saw disadvantages to
opening up trade in a sector in which the United
States and other developed countries have a
distinct competitive lead.58

An agreement in services was actively sought
by the United States because the services industry
accounts for about $60 billion annually in U.S.
exports. Prior to the launching of the Uruguay
Round, USTR Yeutter stated that the United
States needs “to act now to develop meaningful
rules to discipline government actions that restrict
or distort the movement of services
internationally before protectionism in this sector
curtails our access to foreign markets.”59

The ability to arrive at an agreement,
therefore, was seen as one of the successes of the
Montreal meeting.6® The agreement on services
reached at the midterm review established a work
program and a timetable for progress over the
next two years. It established fundamental
principles to cover negotiations including national
treatment, transparency, most-favored-nation
treatment, and market access. It also paved the
way for negotiations to begin on sectoral coverage
of the framework agreement. Consistent with a
longstanding U.S. position, the agreement does
not expressly authorize sectoral reciprocity.
Efforts by some developing countries to narrow
the scope of the services negotiations and to
include extensive language on special and
differential treatment did not succeed. The
United States had opposed these efforts.?

87 The objectives of the services negotiations are 10
expand and liberalize services trade by establishing a
multilateral framework of principles and rules and
elaborating possible disciplines for individual service
sectors.

® Diane C. Yu and Charles H. Blum, “The New GATT
Round Preliminary Developments and Future Plans: A
Report from the Administration,” In U.S. Trade Law
and Policy, Commercial Law and Practice Course
Handbook Series, No. 408, Practicing Law Institute:
1987, p. 412.

89 “U.S. Objectives in the New Round of Multilateral
Trade Negotiations,” Testimony of Ambassador Clayton
Yeutter before the U.S. Senate Committee on Finance,
May 14, 1986.

8 “The Uruguay Round at Mid-Term,” Business
America, Vol. 110, No.1, Jan. 16, 1989, p. 1 and 6.
® Ibid., p. 6.
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Subsidies and Countervailing MeasuresS2

A framework to guide negotiations for the
duration of the trade round was approved by the
trade ministers at Montreal. The framework
includes elements of the so-called traffic light
approach similar to that suggested earlier by the
United States and Switzerland. The three subsidy
categories outlined in the framework include
prohibited (red), permitted but actionable or
countervailable (yellow), and permitted (green).
It also discussed areas for improvement in
remedies, dispute settlement, and notification
procedures. While the United States supported
the framework as covering all issues raised in the
U.S. proposal, it has reservations concerning
certain aspects such as definitional issues,
countervailing duty procedures, and permitted
subsidies.&?

Tariffsé4

At Montreal, ministers established an
ambitious target for overall tariff reductions. They
agreed that substantive negotiations on tariffs
would begin in July 1989. The agreed overall
approach to negotiations is one which allows the
flexibility to use request-offer or other approaches
so long as the overall target is achieved. Until
July, ministers directed negotiators to exchange
trade and tariff data and finalize the procedures
and approaches necessary to  conduct
negotiations.

Trade-related Investment Measures8s

At Montreal, trade ministers agreed that the
group should continue to work toward identifying
trade-distorting or restrictive measures and
studying ways to avoid their adverse effects.
Ministers urged participants to begin making
detailed written proposals early in 1989.

Tropical Products®é

By the time of the midterm review, certain
countries, both developed and developing, had
agreed to a number of tariff and nontariff
concessions in the tropical products negotiating

©2 This group will examine the subsidies-related
provisions of the General Agreement as well as the MTN
code on subsidies and countervailing measures in order 1o
improve all GATT rules and disciplines relating to the
measures.

8 “Uruguay Round Mid-Term Review,” Business
America, Jan. 16, 1989, p. 7.

&4 The agreed negotiating objectives for tariffs call for
their reduction or elimination.

8% The group will examine GATT articles that could
apply to trade restrictive and distorting effects of
investment measures and the means to avoid adverse
effects on trade. .

e The Tropical Products negotiations were slated for
“fast-track” treatment, meaning the negotiations would
be completed as soon as possible.
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group.8?” The concessions are worth some $25
billion.88 Participants agreed that implementation
of these concessions would begin as soon as
possible. Although other midterm results were
temporarily put on hold after the Montreal
meeting, most countries, with the exception of the
United States, indicated that they planned to
begin implementing the tropical products
concessions in early 1989. The planned U.S.
concessions®® consist of reducing tariffs on 49
tropical products by 25 percent.” The United
States, which has consistently linked the
agricultlre and tropical products negotiating
topics,’0 stated that its implementation of the
tropical products concessions would depend on
progress made in the agriculture negotiations.”2
Further efforts by all countries to eliminate
measures affecting tropical products will continue
throughout the round.

Summary

U.S. trade negotiators believed the midterm
review did make important headway in forging
agreement for the final phase of negotiations in
new areas such as services and in strengthening
the GATT as an institution through improved
dispute settlement and surveillance procedures.”
In spite of the delay in completing the midterm
review, negotiators reaffirmed their determination
to conclude the Round in 1990, as planned.”
After the meeting, C. William Verity, Secretary of
Commerce, reaffirmed the U.S. commitment to
an open multilateral trading system. He said that
“the free flow of goods and services around the
world is key to the short- and long-term
competitiveness of U.S. industry and improves
the well-being of the American people.” He also
said that the “the meetings in Montreal
demonstrated that negotiations will not be
easy....but the eventual successful outcome of the
Uruguay Round is the best hope we have for a
healthier and more dynamic trading system.”75

¢7 The agreement provides for elimination to begin in
1989 of import barriers on 100 of about 270 tariff lines
included in the seven product groups. Both industrialized
countries—the United States, the EC, Japan, Canada,
Australia, Sweden, Norway, Finland, Switzerland, and
Austria—and developing countries—Brazil, Columbia,
Mexico, the Philippines, Thailand, Nicaragua, and
Malaysia—offered concessions.

8 FOCUS: GATT Newsletter, No. 59, January 1989,

. 1.
& The concessions were put into effect after the April
1989 TNC meeting.
70 “The Uruguay Round at Mid-Term,” Business
America, Vol. 110, No. 1, Jan. 16, 1989, p. 6.
7' Many of the categories of tropical products under
discussion are agricultural in nature.
72 “The Uruguay Round at Mid Term,” Business
America, Vol. 110, No. 1, Jan. 16, 1989, p. 6.
7 Ibid, p. 3.
74 Ibid, p. 2.
8 Ibid, pp. 3-4.
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The United States hailed the four agreements
of the April 1989 TNC meeting as potentially a
major step for improvement in the world trading
system. After the meeting, USTR Carla Hills
declared that “If we can achieve final agreement
in each of the 15 negotiating groups, the world
trading system will be highly strengthened.” Guy
Legras, chief agriculture negotiator for the EC,
described the outcome of the Geneva meeting as
a “balanced agreement, and if you were to ask
me who was the winner. . . , the winner was
realism and the multilateral trading system.”
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Chapter 2

The General Agreement on
Tariffs and Trade and the Tokyo
Round Agreements

Introduction

In 1988, the General Agreement on Tariffs
and Trade (GATT) reached the mid-point of the
Uruguay Round, the eighth round of multilateral
trade negotiations conducted since its inception.
Negotiated in 1947 among 23 countries, the
GATT had a membership of 96 countries at the
end of 1988, with several more countries seeking
to accede. The term GATT has come to refer to
both a multilateral agreement and an organi-
zation.' Thus, the GATT is both a comprehensive
set of rules governing most aspects of
international trade and a forum sponsoring
discussions and negotiations of any and all
trade-related concerns members may raise.

Administration and governance of the GATT
are conducted by the Contracting Parties? and the
Council of Representatives (the Council). The
Contracting Parties and the Council also oversee
implementation of the Tokyo Round agreements.
The Contracting Parties meet annually to oversee
the operation and direction of GATT. The ann-

ual sessions provide a forum for review of GATT

activities pursued during the preceding year and
for decisions on work for the following year. In
the interim, the Council usually meets monthy to
oversee virtually all GATT activities and to act on
behalf of the Contracting Parties on both routine
and urgent matters. Proposals that are
particularly controversial, as well as those in the
formative stage, are debated at Council meetings
until consensus on a course of action is reached.
Work is then parceled out to committees or
specially created bodies. Figure 1 presents the
orgainzational structure of the GATT.

This chapter reports on 1988 developments in
the Uruguay Round negotiations, activities of the
GATT Contracting Parties, the Council, and the
committees of the GATT, and actions taken
under GATT articles. The final section reviews
the activities of the bodies responsible for
implementation of the Tokyo Round agreements
covering nontariff measures and certain sectors.

GATT Activities During 1988

In 1988, the groups conducting the Uruguay
Round negotiations worked under pressure to

! In this chapter, the acronym GATT, as commonly
used, refers not only to the agreement but also to the
secretariat and bodies administering it and to the whole
of trade-related activities carried out under its auspices.
The use of the term General Agreement refers solely to
the actual legal document.

2 In this report, the conventional practice is followed of
using the term “Contracting Parties” (capitalized) to refer
to the parties to the General Agreement acting formally

achieve some concrete results which were
presented at the yearend midterm review session
attended by trade ministers of negotiating
countries.3 Significant resources of the country
delegations and the GATT Secretariat were
denoted to the activities of these groups. Thus,
the regular and routine activities of the GATT
were fairly low key compared with those of
previous years. One notable exception in the area
of regular GATT activity in 1988 was dispute
settlement. A record number of trade disputes
were brought before the GATT Council and in 14
instances panels were established to consider the
complaints. Even in 1987, the seven panels
established far outpaced the prior average of the
establishment of 2 to 3 new panels a year. Also,
one country, Lesotho, acceded to the GATT in
1988, bringing to 96 the total number of
contracting parties.

Uruguay Round Negotiations

A meeting of GATT trade ministers held in
Punta del Este, Uruguay, on September 15-20,
1986, initiated the Uruguay Round of Multilateral
Trade Negotiations (MTN). The resulting
Ministerial Declaration scheduled 4 years of
negotiations in which participants are expected to
consider proposals to improve the GATT rules,
notably those covering agriculture, subsidies,
safeguards, dispute settlement, and nontariff
measures (NTM’s). New areas of negotiation on
services, intellectual property rights, and
investment measures were also included.# In
December 1988, the negotiators reported to the
ministerial-level midterm review in Montreal,
Canada.5 The following sections report on the
progress of the negotiations thoughout 1988 and
summarize the positions which evolved at the
ministerial session.

A special administrative structure was set up
to administer the Uruguay Round negotiations. Its
groups and subgroups set their own schedules of
frequent meetings which national delegates must
attend. The Punta del Este Ministerial
Declaration established a Trade Negotiations
Committee (TNC) that began meeting before the
end of 1986 to initiate its task of coordinating
negotiating activities. The TNC is responsible for
oversight of every aspect of the negotiations. Also
formed were a Group of Negotiations on Goods
(GNG) and a Group of Negotiations on Services
(GNS), and a Surveillance Body that oversees the
Ministers’ commitment to standstill and rollback
protectionist measures. All three groups report to
the TNC. Fourteen negotiating groups report to
the GNG. The GNS and the Surveillance Body do
not have subgroups.

2—Continued

as a body. References to individual contracting parties,
or to several contracting parties, are lowercase.

3 For a discussion of the midterm review, see ch. 1.

4 For full text of the Ministerial Declaration, see app. A
of Operation of the Trade Agreements Program, 38th
Report, 1986, USITC Publication 1995.

5 For an account of the debate at the midterm review and
its outcome, see ch. 1.
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Figure 1
Organizational structure of the GATT
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The TNC met in July 1988 to review progress
reports on negotiations and to plan for the
December ministerial-level session. Reports were
presented by the GNG, the GNS, and the
Surveillance Body. Regarding the ministerial,
some delegations stressed its importance in terms
of providing a positive signal on reform of the
trading system, while others noted that the
ministerial needed to be viewed as only one step
in the conduct of the round with a final deadline
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for results in 1990.6 The TNC selected Ricardo
Zerbino, Minister of Economy and Finance of
Uruguay, to chair the TNC Ministerial meeting.
In December, the TNC met in ministerial-level
session in Montreal, Canada to consider the
progress reports and negotiating proposals of all
of the Uruguay Round negotiating groups.
Although trade ministers were in accord on most
of the proposals put forth at the meeting,
intractable differences on 4 items (agriculture,
intellectual property, safeguards, and textiles)

¢ GATT, “News of the Uruguay Round,” Press Release
No. NUR 018, pp. 2-3.
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resulted in agreement to reconvene in April 1989
to finalize approval of negotiating results thus
far.7

Surveillance Body

GATT members viewed the development of
protectionism since the end of the 1970’s as
necessitating the adoption of firm standstill and
rollback commitments that would go beyond
simple efforts by governments to do their best to
avoid introducing or maintaining protectionist
measures.8 The Surveillance Body is responsible
for overseeing the standstill and rollback
commitment. Participants may bring actions or
measures taken by their own governments or by
other members to the attention of this body
through a process of written notifications.®

In early 1988, the body continued to consider
notification regarding breach of standstill
commitments and received its first formal
rollback offer from a participant. At the March
meeting, Chile reported the U.S. suspension of
GSP benefits to its products as an action that both
violated non-discrimination principles of the
General Agreement and the  standstill
commitment.’® A number of delegations also
complained of new EC import restraints on
apples. Australia noted a recent increase in EC
restrictions on manufactured beef. Also, the EC
complained of several U.S. measures, including
“buy America” provisions, domestic paper
procurement for banknotes, and sourcing of
motor vehicles for the U.S. Defense Department.

The first rollback offer was received from the
EC in March. The offer proposed the elimination
of over 100 of the EC’s quantitative restrictions
covering a variety of industrial and agricultural
products. Although the move was welcomed,
several countries noted that products of interest
to them were not included on the list so that the
offer might have a discriminatory effect.!!

. By June 1988, a large number of notifications
of standstill violations were considered by the
committee. Participants also debated the lack of
progress on rollback undertakings and stressed

7 At the April 1989 meeting, negotiators achieved
agreement on negotiating plans for the four areas of
disagreement left outstanding at the December 1988
meeling. See a detailed report on the ministerial meeting
and the points of debate in ch. 1 of this report.

® GATT Ministerial Session—Background Notes, GATT
Press Release No. 1395, Sept. 10, 1986, pp. 2-3.

° Notifications so addressed to the Surveillance Body are
then circulated to all participants, along with any ’
comments or other factual information received.
Procedures on rollback commitments operate in a similar
fashion except that consultations concerning a possible
rollback commitment are undertaken by interested parties
and the results reported to the Surveillance Body. “The
Uruguay Round—Decisions of 28 January 1987,” GATT
Press Release No. 1405, Feb. 5, 1987, p. 4.

' GATT, “News of the Uruguay Round,” Press Release
No. NUR 015, Mar. 31, 1988.

"' GATT, “News of the Uruguay Round,” Press Release
No. NUR 015, Mar. 31, 1988, p. 6. -

the importance of achieving some results by the
midterm review.2 By the end of the year, the
Surveillance Body had received a total of 20
notifications of standstill violations covering
nearly 25 different measures. Many of the
notifications concerned U.S. and EC measures,
but measures of Indonesia, Brazil, Canada,
Switzerland, and Sweden were also named. Also,
19 requests for rollback undertakings were on file
regarding measures of the United States, Japan,
the EC, Canada, Finland, Norway, Sweden, and
Brazil. Two offers of rollback undertakings had
been presented, one by Japan and one by the EC.
Although consultations regarding these
notification had been conducted, no actual
rollback actions had as yet been taken.

Group of Negotiations on Services

At the September 1986 GATT ministerial
meeting in Punta del Este, the participants agreed
to include trade in services on the agenda of the
Uruguay Round Negotiations. The objectives of
the GNS are to expand and liberalize services
trade by establishing a multilateral framework of
principles and rules and elaborating possible
disciplines for individual service sectors.

The Uruguay Round Group of Negotiations
on Services (GNS) met several times in 1988. In
1988, several contracting parties tabled proposals
in the GNS. In March, Argentina made the first
proposal by a developing country in the GNS.
The proposal stated that any agreement on
services trade produced by the Uruguay Round
must ensure that the interests of LDC service
industries are fully taken into account. The
proposal stated that a services agreement should
emerge in tandem with a commitment to transfer
technology. The Argentine paper also said that an
international services agreement should not erode
or overrule national laws.

At the May meeting of the GNS, the United
States, Canada, and Japan presented various
proposals regarding trade in services. The U.S. .
proposal sought to break a negotiating stalemate
in the GNS, and conclude an agreement by the
scheduled end of the negotiations in 1990 (a U.S.
proposal for a framework agreement on services
had been tabled in November 1987). The United
States suggested a three phase approach to
proceeding with the negotiations; (1) a general
rules drafting phase, (2) a sectoral coverage
phase, and (3) a further liberalization phase.
Canada also called on the group to develop a
“working hypothesis” for services negotiations,
which would consider issues that negotiations
must deal with, and take into account the factors
an agreement would have to include. In addition,
Japan tabled a paper which detailed the Japanese
Government’s views on regulation of trade in
services.

12 GATT, “News of the Uruguay Round,” Press Release
No. NUR 017, June 30, 1988.
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At a July meeting of the GNS, Australia
tabled a detailed plan to liberalize international
trade in services, including banking, insurance,
consulting, and transportation. The proposal
envisions an international accord on a set of
principles, such as nondiscrimination and
national treatment, with which each country can
bring its relevant national laws and regulations
into conformity. To improve transparency of laws
and regulations, the proposal also stated that all
laws and regulations relevant to a particular
service sector in any country should be made
available at the request of any signatory.

Mexico also tabled a proposal at the July GNS
meeting. The proposal called for “relative
reciprocity,” meaning special consideration for
LDCs in a services pact. Mexico stated that labor
flows should be included in the GNS talks,
because many LDCs have a comparative
advantage in labor-intensive services. The
Mexican proposal stated that there should be no
automatic right of establishment by foreign
companies in service sectors abroad. They also
advocated accelerated transfer of technology
from developed to developing countries.

The GNS met again in November, prior to the
midterm review. The Group approved a report on
the various opinions within the GNS, but did not
address specific issues. The report was prepared
for the Montreal Ministerial meeting. Prior to the
midterm review, several delegates described the
work of the group over the preceding two years as
having made no progress toward reaching an
international services agreement.

Group of Negotiations on Goods

During 1988 the Group of Negotiations on
Goods (GNG) discussed issues raised by the 14
topical negotiating groups whose activities it
oversees. In February, the group completed its
review of 1987 developments and, though
generally satisfied with progress at that time,
discussed the importance of further momentum
and of observing standstill and rollback
commitments. In the group’s July meetings some
developing country delegations expressed concern
about the seeming lack of progress in some
areas.”? However, some industrial country
delegations observed that while not all
negotiations were progressing at the same rate,
overall, “remarkable” progress was being made.4
In its November meeting, the GNG reviewed the
progress reports and proposals submitted by the
14 negotiating groups. Certain proposals were
accepted while others required further
consultations. The group agreed to present the
TNC with the full set of proposals, most of which

3 GATT, “News of the Uruguay Round," Press Release
No. NUR 018, Aug. 2, 1988, pp. 2-3.

4 GATT, “News of the Uruguay Round,” Press Release
No. NUR 018, Aug. 2, 1988, p. 4.

20

were agreed upon, while a few would require
further negotiations at the Ministerial-level
session.5 -

The 14 issue-specific negotiating groups that
report to the GNG serve as the negotiating forums
for the various Uruguay Round agenda topics
related to trade in goods. The 14 subgroups held
several rounds of meetings in 1988, with a view to
achieving progress by the December ministerial.
Highlights of the groups’ activities throughout
1988 are described below.1®

Tariffs?

The negotiating objectives for this group call
for the reduction or elimination of tariffs. In the
initial phase in 1987, participants submitted
proposals on possible tariff-cutting approaches.
Since 1987, the group has held 10 formal
meetings and numerous informal consultations. In
the early stages, the common view emerged that
some form of tariff cutting formula, perhaps
combined with request-offer  negotiating
procedures could be effective.® Although
delegates differed somewhat on which approach
to emphasize, the idea of combining the two
approaches still prevailed at yearend. The group
also discussed possible ways in which the -
negotiations could apply “special and differential
treatment” to developing countries.®

In 1988, several more proposals were
introduced. A group of countries submitted a
proposal for a comprehensive negotiating
approach taking into account a broad range of

'8 GATT, “News of the Uruguay Round,” Press release
No. NUR 022, Nov. 30, 1988.

'8 Future negotiating plans agreed upon at the midterm
review are described in ch. 1. All but four of the
negotiating proposals of these 14 groups were agreed
upon at the Montreal Meeting. Areas of continued
debate were agriculture, intellectual property rights,
safeguards, and textiles. Formal approval of the other
proposals was postponed until agreement could be
reached in April 1989 on these outstanding issues.

'7 Tariff-cutting exercises, traditionally the focus of trade
rounds, have substantially reduced tariff levels over the
last 40 years. At times, an across-the-board,
tariff-cutting formula was used, with general rules for
departures from the formula. Tariff negotiations entail
binding commitments not to impose tariffs that are above
agreed-upon levels on specific products.

8 Request—offer negotiations entail, for example, the
tabling by negotiators of requests to particular countries
for the elimination of specific measures or barriers in
return for offers to eliminate a barrier of concern to the
country concerned. This method is quite different than
the use of a formula approach that effects reductions on
an across-the-board basis.

° One proposal suggested that developed countries bind
all their tariffs at zero levels but apply these on a
preferential basis only to developing countries for 10
years and apply these to all contracting parties after that
period. In exchange, it proposed that developing
countries would bind most tariffs (currently only small
portions of developing countries’ tariffs are bound), and
agree to begin reducing tariff levels at the end of the ten
year period. Another proposal suggested that
tariff-cutting formulas applied to developed countries

~should differ from those applied to developing countries.
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issues.2? Another proposal urged that an overall
target for tariff reductions should be established
and that such targets would offer added
momentum to negotiations. Another proposal
addressed several concerns attributed to
developing-country trade: seeking ways to lower
high tariffs that particularly affect developing
country products, improvements in rules of
origin, and linkage to nontariff measures that
could impair the value of tariff concessions. One
delegation also proposed the use of an automatic
system that would improve transparency by
efficiently disseminating information on tariffs.

Nontariff measures

In negotiations on nontariff measures, the
central aim, like that in tariff negotiations, is to
liberalize global market access. Part of the
group’s main preliminary task was to develop an
adequate data base for negotiations.

In February, the group adopted a decision on
agreed steps to move the negotiations forward.
The decision established a timetable of submitting
proposals for negotiating approaches, requests
and offers, and procedural issues by June 1988.
Also, the Australian delegation introduced a
suggestion on using an industry measurement
system called the “effective rate of assistance”
(ERA). This was discussed as a possible way of
assessing offers on these measures as well as
tariffs.2? The group also discussed proposals
submitted by Japan, the United States, the EC,
Poland, Australia, New Zealand, Canada, and
Czechoslovakia, as well as a joint submission from
a group of 15 countries. By the end of 1988 an
inventory of nontariff measures was drawn up that
will  facilitate the bilateral request-offer
negotiating approach. Rule-making in certain
problem areas was another proposed negotiating
approach. In this vein, further submissions
proposed rule-making negotiations in the areas of
preshipment inspection, rules of origin, import
deposit systems, charges for services and other
import taxes, signature of existing codes, and
consular formalities. A third proposed negotiating
technique is to liberalize certain areas using a
formula approach that would, for example, entail
agreed levels of reductions in quotas or
reductions in other kinds of nontariff barriers
through use of some form of comparative
measurement technique. Options suggested for
the formula approach included licensing, price
support, import prohibitions, quantitative
restrictions, tariff quotas, voluntary restraint

20 For example, the proposal addressed tariff reduction
or elimination through formulas and special criteria for
dealing with tariff peaks and tariff escalation. It also
addressed options such as binding a greater proportion of
tariff schedules, and the determination of base rates and
dates upon which to negotiate. -
zl‘ggisATT,G GATT FOCUS, Vol. No. 54, April-May

, p. 6.

arrangements, and export subsidies and levies,
although some of these are also under
consideration in proposals that entail a
request-offer approach.

Agriculture2

Under the negotiating plan adopted in
January 1987, the negotiators worked toward
identifying major problems, drawing on the work
accomplished since 1983 in the Committee on
Trade in Agriculture, and on gathering further
information on agricultural measures and policies.
During 1988, the group continued to examine
proposals tabled in 1987 and also considered new
proposals submitted by participants. The main
issues discussed included short-term action,
strengthening GATT rules for long-term changes,
sanitary and phytosanitary regulations, aggregate
measurement of support AMS, food security, and
special and differential treatment.

In February, a technical sub-group was
established to conduct further examination of
issues such as the development of an AMS to aid
negotiations. The negotiating group agreed on
procedures for submission of AMS data and
estimates. Work of the technical group was
authorized in spite of lack of final consensus on
whether or how any AMS would be used in
negotiations. By yearend, six participants had
submitted data to the technical group. The
technical group also reported back to the
agriculture group suggesting various options for
using AMS in negotiations.

In September a working group on sanitary and
phytosanitary regulations was established to
examine technical issues on this aspect of
negotiations. The working group invited experts
from related international organizations to attend
meetings and provide assistance.

During the fall, further submissions had been
received from the Cairns Group of agricultural
exporters,23 Egypt, Jamaica, Mexico, Morocco,
Peru, the EC, the Nordic countries, Switzerland,
and the United States. The group was able to
arrive at a checklist of important issues to be
addressed in further consultations.24

22 The negotiating objectives of the Agriculture Group are
to achieve greater liberalization of trade in agriculture
through (1) improving market access, (2) improving the
competitive environment, and (3) minimizing the adverse
trade effects of health and sanitary regulations.

2 The Cairns Group includes Argentina, Australia,
Brazil, Canada, Chile, Colombia, Hungary, Indonesia,
Malaysia, New Zealand, the Philippines, Thailand, and
Uruguay. The group's name derives from the Australian
city where the members first met in August 1986 and
called for the removai of market access barriers,
substantial reduction of agricultural subsidies, and the
elimination, within an agreed period, of subsidies
affecting agricultural trade.

24 In the April 1989 meeting of the TNC at the
senior-official level, a compromise was reached on the
language of negotiating guidelines for agriculture. See
section on the midterm review in ch. 1 of this report for
a discription of the debate regarding agriculture.
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Tropical products

Negotiations on tropical products were
included on the negotiating agenda of the
Uruguay Round in recognition of the importance
of trade in this sector to developing countries.
Since the start of the round, negotiators in this
group have compiled background material and
considered proposals for negotiating techniques.25
Negotiations on tropical products were slated to
receive “fast track” treatment, i.e., to be
completed ahead of some other issues.26 During
1988, the group achieved a package of
concessions—the first negotiating group to reach
this point in the negotiating process.

In January meetings, the group agreed on
procedures for negotiations in order to obtain
results by the end of 1988. Participants agreed to
first submit indicative lists to elaborate on general
approaches, formulas, or measures and to include
product or country specific negotiating requests.
The group scheduled rounds of multilateral
consultations for June to be followed by a review
of progress in the fall. A proposal was received
that suggested a formula approach for reducing or
eliminating tariffs on these products. Also, one
participant tabled an offer to further improve
GSP and MFN treatment for tropical products.
By September, five initial offers or
elaborations—involving leading markets and
hundreds of tropical products—were tabled.
Japan tabled an initial offer covering some 144
tropical products: 123 proposed for tariff
reduction or elimination, and others for the
removal of certain nontariff measures. The
United States, while reiterating a previous
proposal based on its submission to the
Agriculture Committee2?, stated it was prepared
to negotiate the elimination of all market-access
barriers on some 128 agricultural tropical

28 Defining which products are “tropical” products and
which are to be covered in negotiations has wrought
disagreement among developed and developing countries.
In general, developing countries favor a definition with
broad coverage, whereas developed countries favor a
definition that is narrower in scope. Seven groups that
have been identified under the narrow definition include
(1) tropical beverages, (2) spices, cut flowers, and
plants, (3) certain oil seeds and vegetable oils, (4)
tobacco, tobacco products, rice, manioc, and tropical
roots, (5) tropical fruits, (6) tropical wood and wood
products and natural rubber and rubber products, and
(7) jute and hard fibers. Even within these categories,
however, there is disagreement over the product coverage
for negotiations. For more information see Vincent
Cable, “Tropical Products,” in The Uruguay Round: A
Handbook on the Multilateral Trade Negotiations, J.
Michael Finger and Andrzej Olechowski, eds., The
World Bank (Washington, DC, November 1987).

26 “The Uruguay Round - Decisions of 28 January '
19871,1" GATT Press Release No. 1405, Feb. 5, 1987,
& The United States presented a proposal in November
1987 referring participants to its proposal put forth in the
agriculture group, noting that the majority of tropical
products are agricultural. Also, the United States
offered a faster track for the phaseout of restrictions on
tropical agricultural products than for other agricultural
products. Regarding nonagricultural tropical products,
the United States suggested negotiations employing the
request-offer procedure.
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products, which make up over 75 per cent of the
value of its imports of such products.?28 With the
several significant offers, including previous ones
from the EC?® and other participants, the
committee was able to proceed into the next
stage—consultations and negotiations.

Safeguards3°

Negotiations on  safeguards seek a
comprehensive agreement that will reinforce the
disciplines of the General Agreement, and
elaborate on other issues such as transparency,
criteria for action such as serious injury,
digressivity,3! structural adjustment, compen-
sation and retaliation, and means for notification,
consultation, surveillance, and dispute settlement.
These basic elements have been the focus of
inconclusive safeguards discussions in the past.32
Participation in this group has been active. Since
the beginning of the trade round, the negotiating
group has considered proposals submitted by
Australia, Hong Kong, Korea, New Zealand,
Singapore, Egypt, Switzerland, Japan, India, the
Nordic countries, Mexico and Yugoslavia.
Discussion papers were circulated by the United
States, China, Argentina, and India.

By September 1988, the group had agreed to
authorize its chairman to begin drafting a
comprehensive agreement on safeguards. The
group urged that any further proposals for
consideration as part of the agreement should be
submitted by March 1989, and that negotiations
of the draft text would begin in midyear 1989.

MTN agreements and arrangements>

This group’s mandate is to work on improving
the operation of the codes negotiated during the

2 GATT, “News of the Uruguay Round of Multilateral
Trade Negotiations,” Press Release No. NUR 019, Oct.
1988, p. 7.

2 In Opctober 1987, the EC tabled an offer to reduce
progressively or eliminate tariffs and quantitative
restrictions on a wide range of tropical products. This
proposal was seen as a significant advance in .
negotiations of the Group on Tropical Products. The EC
was the first major importer to make such a sweeping

_ offer. Several conditions were linked to the EC offer,

however. The EC called for multilateral burden-sharing,
reciprocity by the main beneficiaries, and a reduction of
export restrictions by the dominant suppliers of tropical
raw materials. GATT, “News of the Uruguay Round of
Multilateral Trade Negotiations,” Press Release No.
NUR 010, Nov. 3, 1987.

% Safeguards are emergency actions by governments,
sometimes covered by GATT art. XIX, to temporarily
restrain imports to protect domestic industries from an
influx of the imported product, thereby allowing the
domestic industry time to adjust to import competition.
3 Digressivity refers to the principle that safeguards
measures should be enacted so as to be progressively
reduced over time.

32 See Operation of the Trade Agreements Program,
31st Report, 1979, USITC Publication 1121, p. 54, and
34th Report, 1982, USITC Publication 1414, p. 17.

3 The MTN agreements and arrangements, also known
as “codes,” were negotiated during the Tokyo Round.
For descriptions of these instruments and accounts of
recent activities under their auspices, see section on
“Implementation of the Tokyo Round Agreements” later
in this chapter.
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Tokyo Round.3* During the past two years the
group has focused most of its attention on the
Standards Code, the Import Licensing Agreement
and the Antidumping Code. Some issues related
to the Customs Valuation Code, the Subsidies
Code, and the Government Procurement Code
have also been raised.

The negotiating group met four times in 1988
to examine proposals and clarify outstanding
issues. Some draft texts of agreements were
proposed. During 1989 the group plans to revise
these texts and consider others that are
submitted. The group recognized the degree to
which the administrative committees of the
respective codes had made contributions to the
work of the negotiating group.

Subsidies and countervailing measures

Distinct from the group on MTN agreements
and arrangements, this group is examining the
subsidies-related provisions of the General
Agreement as well as the MTN code on subsidies
and countervailing measures in order to improve
all GATT rules and disciplines relating to the
measures. In 1988, the group held five formal
meetings and several informal sessions. In
February, the group began the year with general
discussions on the fundamental objectives of
GATT provisions covering subsidies and
countervailing measures (articles XVI and VI
respectively) and agreed to begin discussing
specific proposals on improving GATT discipline
over subsidies and countervailing duties at the
ensuing meetings.3 By yearend 1988, the group
had agreed on a proposed framework for
negotiations. The group indicated that the
framework was not intended to prejudge any
specific outcome of the negotiations or to restrict
flexibility.

GATT articles

While the work of other negotiating groups
-covers issues relevant to numerous articles of the
GATT, this negotiating group has singled out
certain articles for particular attention to
improving their effectiveness and observance. In
1988 meetings, the group discussed proposals on
the reform of 12 different GATT articles. A
major topic of discussion has been article XXVIII
that provides for the modification of schedules of
tariff concessions. Among the concerns were an
increasing tendency for negotiating rights to
become concentrated in the hands of large
suppliers accompanied by an inability of small
suppliers to protect their interests in tariff
negotiations due to a lack of such rights.

% Some of the codes cover NTMs such as antidumping,

subsidies and countervailing duties (CVDs), standards,

government procurement, customs valuation, and import

licensing. Three other agreements cover sector trade in

bovine meat, dairy products, and civil aircraft.

‘;“gsGSATT,SGATT FOCUS, Vol. No. 53, February-March
, p- 5.

Negotiators have also discussed refining the
terms “principal supplying interest” and
“substantial interest.”38  Others argued that
article XXVIII worked well and had been used
with restraint. The problem of coverage of new
(often high-technology) products and possible
pre-emptive increases in tariffs on such products
was raised with respect to difficulties in
determining compensation due under article
XXVIII. Submissions were also introduced
regarding the terms of succession of de facto
countries under article XXVI:5 and regarding the
security exceptions to the General Agreement
contained in article XXI.

Among other articles discussed are those on
customs unions and free-trade areas—criticized
for causing unintended discrimination among
contracting parties without adequate examination
and clearance in the GATT (art. XXIV); state
trading (art. XVII)—in which some delegations
believe clarification of obligations is necessary;
GATT waivers (art. XXV:5)—with some
delegations proposing that they be subject to fixed
time limits; balance-of-payments (article XII) and
exchange rates (article XV) provisions3”—with
questions raised about the relationship of these
articles to developments in the international
monetary  system; nonapplication of the
agreement between particular parties (art.
XXXV); and accession to the GATT under
procedures designed for former territories (art.
XXVI:5)—suggesting that such accessions be
subject to more thorough review. Of particular
interest to the United States are reform of the
provisions on balance of payments and state
trading.38

Dispute settlement

Negotiations on dispute settlement aim to
“ensure prompt and effective resolution of

disputes . . . to improve and strengthen the rules
and procedures of the dispute settlement
process.”3®  Improved dispute settlement

procedures is one of the topics of high priority for
the United States, a country that makes frequent
use of the process.

In the first two years of negotiations, the
group had received twenty-five written proposals
submitted on behalf of thirty-eight participants.

% These terms are used to indicate which suppliers have
the right to participate in the tariff renegotiations.

37 Some delegations expressed their continued doubts
about the need for negotiations on articles pertaining to
balance-of-payments restrictions (arts. XII, XIV, and
XVIII) and exchange controls (art. XV). GATT,
“News of the Uruguay Round of Multilateral Trade
Nesg’;atiations," Press Release No. NUR 009, Oct. 27,
1987.

% “Uruguay Round Mid-Term Review,” Business
America, Jan. 16, 1989, p. 7.

% “The Uruguay Round - Decisions of 28 January
1987,” GATT Press Release No. 1405, Feb. §, 1987,
p- 20. 23
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The group also asked the Secretariat to prepare a
number of “non-papers”, including two
“check-lists of main issues for discussion.” These
were circulated to all participants in 1988 at April
and July meetings. The very large number of
proposals, submissions, and Secretariat notes
have enabled the group, in the course of its
deliberations, to hold extensive discussions on the
existing GATT .dispute settlement procedures,
practices, and the proposals for improvement. As
a result of the work carried out, and in spite of
the fact that certain issues still require further
consideration in the future work of the group, a
consensus developed that a number of specific
improvements in the field of dispute settlement in
GATT were both desirable and attainable.

Functioning of the GATT system

The objective of this negotiating group is to
improve institutional features of the GATT such
as (1) surveillance and monitoring of trade
policies and practices, (2) the effectiveness of its
decisionmaking, and (3) its relationship with
other international organizations responsible for
monetary and financial affairs. In pursuing these
objectives the central aim is to enhance the
integrity and credibility of GATT as an
institution.

In January meetings of the group, proposals
on closer Ministerial involvement in GATT
through regular Ministerial-level sessions of the
Contracting Parties met with broad support. The
need for improved transparency in trade policies
through annual reporting by all Contracting
Parties and regular trade policy reviews was also
widely accepted. They agreed to begin discussing
a formal outline for trade policy reports.40

A proposal considered in September
suggested the establishment of a small Ministerial
group. Such a group could, in the view of those
proposing it, be consultative in nature but not a
decision-making body. However, concerns were
expressed by other participants regarding the
restricted nature (i.e. restricting membership to a
select number of GATT members) of such a
group and its proposed functions. Strong views,
both for and against, were expressed concerning
the appropriateness and  desirability of
establishing such a group. The negotiating group
was unable to arrive at a consensus on this
question.

Trade-related aspects of intellectual property
rights

The objective of the negotiations on
intellectual property rights is to promote effective
and adequate protection of intellectual property
rights and to ensure that such protection is not
implemented in ways that may obstruct legitimate

“ GATT, GATT FOCUS, Vol. No. 53, February-March
1988, p. S. .
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trade. Negotiators plan to develop a framework of
principles, rules, and disciplines covering trade in
counterfeit goods. During its two years of
discussions thus far, the group has focused on
four tasks: hosting discussions on the manner in
which intellectual property issues can distort or
impede trade; reviewing ways to clarify the
meaning of GATT provisions that are intended to
ensure that measures related to intellectual
property rights do not cause restrictions or
discrimination = between @ GATT members;
considering numerous proposals and suggestions
of participants; and developing a broad approach
to creating a multilateral framework of principles,
rules, and disciplines to address problems of trade
in counterfeit goods. A number of differences in
views experienced over the period of negotiations
in this group remained unresolved at yearend.
For example, because of the lack of GATT rules
covering many of the issues raised, some
delegations have called for new rules, and others
have argued that this lack of rules confirms that
some issues are not appropriate for the group to
address.

Trade-related investment measures

This group’s mandate is to examine GATT
articles that could apply to trade restrictive and
distorting effects of investment measures and to
develop means to avoid their adverse effects on
trade. During 1988 meetings, the group continued
to discuss the trade effects of investment
measures and their effect on the operation of
GATT articles. A few participants presented
empirical studies on these effects. While some
participants argued that the studies showed that
such measures have significant trade-restrictive
effects, others described the studies as insufficient
to alter their views that most such measures do
not affect trade and should be addressed on a
case-by-case basis rather than through new GATT
disciplines. Participants also discussed how to
differentiate the direct and indirect effects of
these measures as well as how to distinguish which
effects should be considered to be trade
restrictive and distorting.4!

Natural resource-based products

Tariffs, NTMs, and tariff escalation affecting
trade in processed and semiprocessed natural
resource products is the focus of this negotiating
group. Since formed, the group has held nine
formal meetings as well as several informal
sessions. Some delegations supported expanding
the number of products under consideration in
the group. Since other delegations feared that an
expansion of coverage would slow progress of its
group, they agreed that the proposal would
require further discussion.42 The group also

4 GATT, GATT FOCUS, Vol. No. 54, April-May
1988, p. 6.

2 GATT, GATT FOCUS, Vol. No. 53, February-March
1988, p. 6.
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discussed a negotiating proposal concerning tariff
and nontariff measures on these products. The
group has recognized the extent to which natural
resource-based products are simultaneously
affected by work in other negotiating groups.

Textiles and clothing

Textiles and clothing negotiations in the
Uruguay Round are intended to develop a means
to eventually integrate this sector into the GATT.
The textiles and clothing negotiating group held
six meetings in 1988. The group began to
consider proposals to establish “techniques and
modalities” which would permit such integration
to take place. On the question of modalities, the
group discussed the merits of a transitional phase
for switching from the MFA to GATT rules in
textiles and clothing trade.

Indonesia submitted a comprehensive pro-
posal on behalf of developing countries. The
proposal was drafted by the 19 members of the

International Textiles and Clothing Bureau

(ITCB), whose member are LDC exporters of
textiles and clothing.4® The proposal envisioned a
multiple process of removal of MFA restrictions,
elimination of MFA concepts and practices that
are incompatible with the GATT, effective
application of GATT principles that relate to
LDC trade in textiles and clothing, and
termination of the MFA and all its associated
bilateral agreements.

The ITCB members also advanced several
proposals at the September meeting of the group.
They suggested to ministers scheduled to meet at
the December midterm review, that a selective,
discriminatory regime for textiles has no place
under strengthened GATT rules, and that
negotiating results in the textiles and clothing
group are crucial. They suggested that
examination of modalities by the group is
finished, and that the ministers should adopt the
previous ITCB proposal as a framework for
substantive negotiations. Also at the September
meeting, Canada advanced a proposal that
outlined a range of options for modalities to
integrate the textiles and clothing sector into the
GATT. The proposal presented modalities which
fit into two categories, one focused exclusively on
phasing out the MFA, and the other pertained to
phasing out the MFA in the context of provisions
which would permit integration of textiles and
clothing into the GATT.

Regular GATT Activities

Standing committees of the GATT attended
to their regular responsibilities in 1988, as
described below. Some committees continued to

43 The ITCB members are Argentina, Bangladesh,
Brazil, Colombia, China, Egypt, India, Indonesia,
Jamaica, Republic of Korea, Mexico, Pakistan, Peru,
Hong Kong, Sri Lanka, Turkey, Uruguay, Yugoslavia,
and Macao.

be less active this year because of the demands of
Uruguay Round activities on the resources of the
secretariat and country delegations. In some
instances, activities that certain standing
committees would normally undertake are being
addressed within the context of the Uruguay
Round negotiating groups. For example, since the
work of the Committee on Trade and Agriculture
is subsumed by the Uruguay Round negotiating
group on agriculture, it did not meet in 1987 or
1988. Also, the Consultative Group of 18
(CG-18),4 which operates like a steering
committee of the GATT, did not meet in 1988
because its function is presently supplanted by
Uruguay Round negotiations, and it will continue
to suspend its meetings in 1989.

The Annual Session of the Contracting
Parties, held on November 7-8, was brief, with
most delegations commenting on the progress of
the Uruguay Round. In his opening statement,
the Chairman of the Contracting Parties noted
that the “Uruguay Round has already enhanced
the international authority” of the GATT as
evidenced by the “extraordinary increase in
resort to the dispute settlement procedures.”
“Governments do not use institutions like this
one, unless they believe in them,” he said.45
Routine business was also conducted at the
meeting with the adoption of the annual reports
of the Committee on Trade and Development
and of the Tokyo Round Code Committees and
Councils, and the election of officers for 1989.

Tariff Concessions

The Committee on Tariff Concessions,
mandated by the Tokyo Round of Multilateral
Trade Negotiations, was established in 1980. The
Committee manages the gradual reduction of
tariffs and oversees maintenance of GATT tariff
schedules.46 It also provides a forum for
discussion on any tariff-related concerns. As part
of this mandate, the Committee is overseeing the
GATT article XXVIII (amendment of tariff
schedules) negotiations associated with the
implementation of the new tariff nomenclature
known as the Harmonized Commodity
Description and Coding System (the Harmonized
System) .47

44 The group discusses formative issues and assists the
Contracting Parties in assessing formulation and
implementation of GATT policies. The CG-18 was
established on a temporary basis in 1975 and was made
permanent in 1979. Its membership, consisting of both
developed and developing country members, rotates
annually.

48 Forty-fourth session of the GATT Contracting Parties,
opening statement by the Chairman, Australian
Ambassador Alan Oxley, GATT Press Release, No.
GATT/1455, Nov. 7, 1988.

48 GATT Activities 1986, Geneva, June 1986, pp. 23-24.
47 Developed by the Customs Cooperation Council in
Brussels, the Harmonized System unifies and standardize
the nomenclature used in the classification of traded
goods for duty and statistical purposes. 25
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On January 1, 1988, the Harmonized System
(HS) officially entered into force. The following
countries have introduced the system: Australia,
Austria, Canada, the EC, Finland, Hong Kong,
Japan, Korea, New Zealand, Norway, Sweden,
Switzerland, and Zimbabwe. As noted by the
GATT secretariat, the HS “has replaced a variety
of different customs classification systems which,
for many years, have complicated trade and
frontier formalities. . . . It allows a far greater
degree of detail in trade statistics than was
possible previously—a matter of considerable
importance in trade negotiations as well as to the
conduct of trade itself.”48 The United States had
not implemented the HS as of the end of 1988.4¢

In the wake of HS implementation, the
committee approved the text of a decision
concerning the treatment of floating initial
negotiating rights. Initial negotiators are those
countries that, wunder the request-offer
negotiations, were the primary country negotiating
a given concession. Formula based tariff
negotiations, carried out during the Kennedy and
Tokyo Rounds, obscured who the initial
negotiating country was. Since the HS requires
renegotiation under article XXVIII, this decision
was adopted so countries who were the initial
negotiators would still be considered as such.

Contracting parties may obtain a waiver from
their tariff concession obligations under article II
of the General Agreement in order to implement
the HS pending the completion of the required
article XXVIII renegotiations.5¢ Several waivers
have also been accepted as a result of the HS. In
addition, the Committee continued its ongoing
efforts related to the Harmonized System data
base and the compilation of looseleaf schedules
of GATT tariff concessions.5' As of the end of
1988, sixty-one contracting parties (the EC is
counted as one memberg), had looseleaf
schedules, with forty-two being circulated and
fourteen approved.

Trade and Development

The Committee on Trade and Development
(CTD) is responsible for examining issues of
interest to developing countries in the area of
international trade. Under this mandate, the
Committee monitors developments in
international trade and reports on the effects of
these developments on developing countries’
economies. Also, the Committee oversees
implementation of the provisions of part IV of

48 GATT Press Release, No. 1436, June 29, 1988.

49 As a result of the passage of the Omnibus Trade and
Competitiveness Act of 1988, the U.S. was able to
implement the HS on Jan. 1, 1989.

% The countries granted a waiver were Indonesia,
Bangladesh, Israel, Malaysia, Mexico, Sri Lanka, and
Yugoslavia.

8! GATT members view the data base, in conjunction
with the tariff study file, as an important asset in the
Uruguay Round negotiations.
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GATT and monitors the operation of the
“enabling clause.”52

During 1988, the Committee met in April,
July, and October to discuss several issues
regarding the trade of developing countries.
Members reviewed developments in the Uruguay
Round as well as recent developments in
international trade. The implementation of part
IV and the enabling clause were also reviewed.
Other items of the Committee’s agenda included
an assessment of the work of its subcommittees,
the expansion of trade among developing
countries, and technical assistance to developing
countries. Another subject of discussion was the
trade agreements between Brazil, Argentina, and
Uruguay under the auspices of the Latin
American Integration Association.

Issues that were raised at CTD meetings in
reference to the Uruguay Round were special and
differential treatment, fuller participation, and
reciprocity. Some representatives were concerned
that the developing countries were making
unilateral concessions without indications that
their contributions would lead to improved
market access in the developed world.

At the October meeting, the Committee
discussed developments in international trade
based on the Secretariat’s draft report covering
the period April-August 1988. Brazil thought that
the Secretariat’s appraisal of the world economic
and financial situation “was overly optimistic; .
even the modest recovery in the industrialized
countries was endangered by the persistence of
some pervasive trends negatively affecting the
world economy as a whole.” Brazil also noted
that the rise in LDC debt (40 percent of their
GNP), the fall in the terms of trade (20 percent
from 1982 to 1987), and the plummeting of
commercial bank financing were “major negative
factors.”s3

As part of its review of the implementation of
part IV and the enabling clause, the Committee
considered notifications made by various
governments. One notification concerned the
U.S. withdrawal of Chile from the Generalized
System of Preferences (GSP) schedule due to
allegations that Chile was not granting its workers
their internationally recognized rights. Chile has

82 Pt. IV, added in 1969, and the “enabling clause,”
negotiated during the Tokyo Round, allow special
consideration of interests of developing countries. The
enabling clause allows developing countries to receive
differential and more favorable treatment from other
GATT members with regard to the following (1) tariffs
accorded under the Generalized System of Preferences;
(2) nontariff measures (NTMs) governed by GATT
codes; (3) tariffs and, under certain conditions, NTM's
among developing countries under regional or global
trade arrangements; and (4) measures applied to the
least developed countries in particular. The enabling
clause also provides for adherence by developing
countries to the obligations of GATT membership that is
commensurate with each country’s level of economic
development.

8 GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. §.
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subsequently requested consultations under
article XXII.54  Another issue covered was
theU.S. removal of GSP benefits to Hong Kong,

Korea, and Singapore. Japan notified the.

committee of the addition of New Caledonia and
Burma to its GSP scheme.

The Committee examined the role of the.

Subcommittee on Trade of the Least Developed
Countries in 1988.55 The Committee Chairman
noted that the subcommittee will be expected to
review Uruguay Round issues relevant to least
developed countries on a continuing basis. The
Subcommittee met in February 1988.

In reviewing technical assistance activities,
representatives of developing countries noted the
usefulness of technical assistance activities in
helping to improve their participation in
negotiations. The possibility of establishing a trust
fund which would be financed by voluntary
contributions to support technical activities over
the next few years was discussed. Questions were
raised on how the trust fund would operate, what
projects would be involved, and how the technical
assistance activities would be monitored. The
Committee took note of the points made and the
questions addressed.

The United States, at the September meeting,
requested that the trade provisions of the
agreements between Brazil, Argentina, and
Uruguay be notified to GATT so that they can be
examined.5¢ The United States said that it was
“disappointed at the unsatisfactory response to its
request for transparency, which showed that these
countries did not recognize their obligations to
notify the agreements and have a review of the
provisions and effects.”57 The United States
believed that it was justified in seeking the
establishment of a working party. By the end of
1988, the issue of establishing a working party on
this issue had not been resolved.

Balance-of-Payments Restrictions

Under certain articles of the General
Agreement, countries may erect temporary
import barriers when experiencing payments
imbalances. Although quantitative restrictions are
generally prohibited by GATT, exemptions under

84 See the subsequent section on Dispute Settlement for
more information.

8 The term “least developed countries” refers to those
countries that are the least developed of the developing
countries. The Subcommittee on Trade of the Least
Developed Countries concentrates primarily on the '
following three issues: (1) expansion and diversification
of the trade of least developed countries, (2)
strengthening of technical cooperation regarding trade,
and (3) integration of these countries into the GATT
trading system. The Subcommittee has also hosted a
series of consultations between the interested least
developed countries and their trading partners.

% GATT, GATT FOCUS, Vol. No. 57,
September-October 1988, p. 4.

87 GATT, GATT FOCUS, Vol. No. 57,
September-October 1988, p. 8. .

articles XII and XVIII$8 can be applied in-
conjunction with consultations with the
Committee on Balance of Payments Import
Restrictions. In accordance with procedures and
decisions adopted by the Contracting Parties, the
Committee regularly holds consultations with
countries invoking such restrictions for the
duration of the measures.59 The Committee
monitors the restrictions and the country’s
progress in moving toward liberalization. All
countries whose trade may be affected by import
restrictions may participate in the consultations.

Several countries have notified such
restrictions since 1979 and engaged in regular
consultations concerning their application. Over
the past ten years consultations have been
conducted with Argentina, Bangladesh, Brazil,
Colombia, Egypt, Ghana, Greece, Hungary,
India, Israel, Italy, Korea, Nigeria, Pakistan,
Peru, the Philippines, Portugal, Sri Lanka,
Tunisia, Turkey, and Yugoslavia. Greece,
Hungary, Italy, and Portugal have succeeded in
phasing out their balance-of-payments measures
and are no longer subject to committee
consultation.

)

Both full consultations and consultations
under simplified procedures, known as
miniconsultations, may be undertaken. In 1988,
the Committee conducted full consultations with
Egypt and Turkey. Miniconsultations were held
with  Argentina, Bangladesh, Nigeria, the
Philippines, Tunisia, and Yugoslavia. In 1989, the
Committee plans to have full consultations with
India, Israel, Korea, and Pakistan. Minicon-
sultations are scheduled with Brazil, Colombia,
Ghana, Peru, and Sri Lanka for 1989.

GATT Integrated Data Base

The Director-General gave the Council the
progress report on the GATT Integrated Data
Base (IDB) in May 1988. In November 1987, the
Council authorized the Secretariat to begin work
on the IDB. The design of the system has been.
adopted in reference to the precise nature of the
trade, tariff, and quantitative restrictions data to
be maintained by the Secretariat. In the Council
meeting, the Director-General reported that there

88 Art. XII provides for the implementation of import
restrictions by contracting parties in order to safeguard
the balance-of-payments position. Such measures taken
by them to “forestall.’. . or to stop a serious decline in
its monetary reserves” or in the case of low monetary
reserves “to achieve a reasonable rate of increase in its
reserves” are to be maintained only to the extent that the
conditions justify their application and are to be
progressively relaxed. In addition, unnecessary damage

-10 the interest of other contracting parties is to be

avoided. Art. XVIII provides for the terms under which
developing countries may take these and other measures
for the purposes of development in exception to normal
obligations under the General Agreement.

8% The Committee’s work is based on the Declaration on
Trade Measures Taken for Balance-of-Payments
Purposes, adopted by the Contracting Parties on Nov.
28, 1979. GATT, Basic Instruments and Selected
Documents, Supp. 26th, p. 205. 27
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were 25 countries®® (counting the EC as one
member) that have indicated their intention to
participate in the system. Five more countries8’
have indicated they will participate. At this point,
the percentage of trade covered by the IDB would
represent 91.2 per cent of total trade of GATT
contracting parties.

Exports of Domestically Prohibited Goods

At the Punta Del Este Ministerial meeting,
several countries requested that the exports of
domestically prohibited goods should be included
in the Uruguay Round. Other countries believed
that the issue should be addressed in regular
GATT activities. The latter view was adopted.
Two informal consultations with the Secretariat
were held in 1988 concerning the exportation of
domestically prohibited goods. At issue is whether
countries should be allowed to export goods that
are domestically prohibited because they are
harmful to the public or the environment. For
example, pharmaceuticals with possible serious
side effects or at the experimental stage have
been exported to developing countries. Examples
of other products deemed unsafe under domestic
laws but still exported can include certain
chemicals, pesticides, and insecticides. Another
consideration is the disposal of industrial, toxic
and other wastes. Some countries have bans on
the disposal of these materials yet export them to
other countries.

Some developing countries believe that the
GATT should address these issues. Other
countries pointed out that there are other
organizations that have prepared guidelines and
procedures for notification and exchange of
information. However, since these guidelines are
voluntary, certain developing countries believe
“that GATT could draw up rules to strengthen
the implementation of these arrangements.”62

During the course of the consultations, some
developing countries explained why there was a
need for some type of GATT rules. In some of
these countries, “customs services [do] not have
sufficient control facilities to check the validity of
the certificates of exporting firms.”83

Also, they argued that these countries simply
do not know which products are prohibited in the
exporting country’s domestic market.

% The countries are: Argentina, Australia, Brazil,
Canada, Chile, Colombia, Czechoslovakia, EC (12
countries), Finland, Hong Kong, Hungary, Iceland,
India, Jamaica, Japan, Korea, Mexico, New Zealand,
Norway, Poland, Sweden, Switzerland, Turkey, United
States, and Uruguay.

8 These countries are: Austria, Egypt, Morocco,
Malaysia, and Pakistan.

82 GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. 2.

& GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. 2.

28

In the November meeting of the Contracting
Parties, the Secretariat reported the results of the
two informal rounds of talks. The Contracting -
Parties “agreed that the consultations should be
pursued so as to identify more accurately the role
GATT could play and the work it could
undertake.”64

Textiles

Much of the work related to trade in textiles
in the GATT during 1988 focused on reviewing
proposals in the textiles and clothing negotiating
group®® for integrating the sector into the GATT,
plus the required annual review of textiles and
clothing by the Textiles Committee.56

The Textiles Committee undertook its annual
review of the MFA, as required under articles
10:4 and 11:12 of the arrangement, in late 1988.
As part of the review, the Committee considered
reports by the Textiles Surveillance Body (TSB),
the Subcommittee on Adjustments?, and a
statistical report prepared by the GATT
Secretariat.88 The report by the TSB covered
developments in textiles trade between October
1, 1987 and September 23, 1988.6¢ The report
notes the status on acceptances of the MFA as of
September 23, 1988; reports on the membership
of the TSB and the range of its work during the
period under review; discusses notifications
received by the TSB of various measures taken by
members, including bilateral agreements; presents
recommendations and observations by the TSB
based on its review of those notifications; and
concludes with an appreciation of the application
of the MFA during the first two years of the 1986
extension. The Committee also considered two
other reports. One report, prepared by the GATT
Secretariat, dealt with recent changes in demand,
production, employment, and trade in textiles
and clothing. The report described short-term
changes in these indicators for 1987 and the first
half of 1988. The other report was prepared by
the Subcommittee on Adjustment of the Textiles
Committee. This report focused on developments

8 GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. 2.

8 For a discussion of the work of the Textiles and
Clothing Negotiating Group, see the section “Uruguay
Round negotiations.”

® For a description of the Textiles Committee, see the
Operation of the Trade Agreements Program, 36th
Report, 1984, USITC Publication 1725, pp. 46-48.

€7 The Subcommittee on Adjustment, established under
the 1981 extension of the MFA, is empowered to review
periodically autonomous and government-created policies
and measures that are designed to facilitate adjustment
to changing market conditions in textiles and clothing.
¢ The TSB'’s role is to supervise the implementation of
the MFA.

® For a discussion of the extension of the MFA, see
Operation of the Trade Agreements Program, 38th
Report 1986, USITC Publication 1995, pp. 1-7 to 1-12.
This was the second report by the TSB transmitted to the
Textiles Committee under the 1986 extension of the
MFA. The first report covered the period Aug. 1, 1986
to Sept. 30, 1987.
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in the textiles and clothing industries of exporting
and importing member countries during
1978-86/87, developments in trade in textiles
and clothing in the same two groups of countries,
the adjustment process by textile and clothing
industries to changing conditions in the sector
during the period under review, government
measures to facilitate adjustment, and a general
review of market access conditions in textiles and
clothing.

Actions Under Articles of the General
Agreement

Emergency Actions on Imports (art. XIX)

Article XIX of the General Agreement, also
known as the “escape clause,” allows GATT
members to escape temporarily from their
negotiated GATT commitments and impose
emergency, restrictive trade measures when

actual or threatened serious injury to a domestic’

industry is demonstrated.’?0 A country exercising
article XIX is required to notify the GATT and
consult with affected exporting countries to
arrange compensation. The incentive to negotiate
stems from the right of affected countries to
suspend unilaterally “substantially equivalent
concessions or other obligations.”

70 Since art. XIX provides that a concession may be
suspended, withdrawn, or modified only “to the extent
and for such time as may be necessary to prevent or
remedy” the injury, the suspensions are of a temporary
nature.

In 1988 a number of article XIX actions were
notified or in effect as a result of previous
notifications (see table 1). During 1988, South
Africa extended its suspension of tariff bindings
on footwear. The revised rate of duty is 30
percent or an established duty per pair. The EC
(Portugal) will limit imports of refrigerators and
freezers from third countries to not less than
15,000 units. This. limitation was in effect until
December 31, 1988. The EC (Spain) extended its
import limitations of certain steel products until
the end of 1988. Spain also included tin plate
under the extension.

Dispute Settlement (arts. XXII and XXIII)

When a member country fails to respect a
tariff concession or other obligation, or engages in
a trade practice inconsistent with GATT
provisions, the General Agreement allows
affected members to seek redress through the
dispute settlement procedures of articles XXII
and XXIII. More general in nature, article XXII
provides for bilateral consultations on any matter
affecting the operation of the General
Agreement. If article XXII discussions do not
resolve an issue, use of article XXIII:1 elevates
the dispute to a more advanced stage of
consultations.”? -

7Y Under art. XXIII:1, the affected country makes
“written representation or proposals to the other
contracting party or parties” concerned. When thus
approached, a GATT member is required to give
“sympathetic consideration to the representations or
proposals made to it."”

Table 1
Article XIX actions in effect as of Dec. 31, 1988
Implementing Date
Country Type of Product Notified?
Australia........... P Filament lamps July 1983
Canada Leather footwear July 1982
Canada Nonleather footwear November 1981
Canada Yellow onions October 1982
Canada . . Beef and veal January 1985
Chile . Edible vegetable oils December 1985
(0 4T N Sugar August 1984
Chile ......... e e it e Wheat ' September 1985
Chile ... .ttt ittt it teinainenenanas Vegetable and oilseed oils December 1985
European Community ..........coovvvivvennnnnans Dried grapes November 1982
European Community . ...........cccoiiivennennnn Morello cherries July 1985
European Community . ............coiiivennnnnn. Sweet potatoes May 1986
European Community . ..............cciiiivnan., Digital quartz watches May 1984
European Community ...............ccoiivinennn. Squid July 1987
European Community . ...........c.civiiievnnnrnnn Urea January 1987
European Community . ............cccvivinvnnennn. Steel January 1988
European Community ..........c.cciiviiinrnennnn. Refrigerators and freezers May 1988
South Africa ..........iiiiiiiiiiiiiinnnrnennnen Optical fiber and bundies October 1987
South Africa ..........ciitiiiintnninnennennanns Footwear March 1988
United States ...............coiviiiinnninrnnnns Specialty steel July 1983
1 Date of distribution of notification.
Source: GATT.
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If bilateral consultations fail to vyield a
mutually satisfactory solution, the matter may be
referred to the GATT under article XXIII:2. At
this point, the usual procedure is to refer the
dispute to a panel.72 The panel reports its
findings to the GATT Council where the decision
is made, on behalf of the Contracting Parties,
whether or not to adopt the report and its
recommendations.’”® If an adopted recommen-
dation calling for elimination of a GATT-
inconsistent practice is ignored, the complaining
country may request the Contracting Parties to
authorize it to suspend “appropriate” concessions
vis-a-vis the offending country. However, such
authorization is rarely requested.’#

A determination to improve the dispute
-settlement process formed part of the 1982
Ministerial Declaration and is now a subject of
the Uruguay Round negotiations. Some progress
on modifications has resulted from the 1982
initiative; there is widespread sentiment that the
process is cumbersome and time consuming.”5
For example, a roster of nongovernmental
experts to serve on dispute settlement panels was
developed. In 1988, experts from the roster were
called upon to serve on panels and contracting
parties continued to nominate new names to be
added to the list.7®¢ Also in 1988, the Council
agreed that all panel reports would be
automatically derestricted, and therefore publicly
available, once adopted by the Council. This
move would improve transparency in the
dissemination of panel findings and recom-
mendations.

Consultations

During 1988, GATT members held article
XXII consultations, which are relatively informal,
on a variety of issues. Article XXIII:1
consultations are the next and more formal step

72 The panel is composed of persons selected from the

delegations of contracting parties not engaged in the

dispute and sometimes of another individual chosen from

a roster of candidates compiled by GATT members.

The panel members are expected to act as disinterested

mediators and not as representatives of their
overnments.

Panel reports normally contain suggested remedies that
the Contracting Parties may choose to adopt as
recommendations to the disputing parties. Bilateral
settlement among parties to a dispute is possible at every
phase of the process, up until final adoption of a panel
report by the Council.

74 According to the final paragraph of art. XXIII, after
such suspension by the complainant, the offending
country also has the right (within 60 days) to withdraw’
from the GATT. .

7 For further details on proposals to improve the dispute
settlement process, see Review of the Ef#’gtivcness of
Trade Dispute Settlement Under the GATT and Tokyo -
Round Agreements, (Investigation No. 332-212), USITC
Publication 1793, December 198S.

7 The Contracting Parties adopted the roster proposal at
the end of 1984. In November 1985, they approved a
list of candidates for this roster and since that time have
continued to maintain the list and have called upon
individuals from the list to participate in panels.
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in the dispute settlement process. Some of the
article XXIII:1 consultations, which had not
reached the panel (art. XXIII:2) stage by the end
of 1988 concerned complaints by Chile, Canada,
and the United States.

Chile engaged in article XXIII:1 consultations
with the EC in April 1988 about the EC's
suspension of licenses to import apples from
Chile. Chile later requested a panel. Chile argued
that the measure not only nullified the benefit of
tariff concessions but also was contrary to the
Uruguay Round standstill commitment.

Canada entered into article XXII
consultations with the United States regarding
U.S. quotas on ice cream established in 1970
under the Agricultural Adjustment Act.”7 In
December, Canada requested article XXIII:1
consultations on the matter.

In March 1988, the United States informed
the Council that it was requesting consultations
with the EC under article XXIII: 1 on a ban
Greece had been imposing since November 1987
on almond imports. The United States requested
a panel on the matter in May, but a panel was not
established at that time. Bilateral consultations
continued and the request for a panel was not
renewed during 1988.

Panels requested by the United States

Canadian restrictions on ice cream and
yogurt.—In December 1988, the United States
requested a panel regarding certain quantitative
restrictions imposed by Canada on imports of ice
cream and yogurt. During 1988, Canada
introduced a measure that required import
permits for these products. Although Canada had
not announced a level of imports to be granted
permits, the United States alleged that Canada
was only granting permits based on past
performance.”® The United States argued that
the Canadian measures were inconsistent with
GATT article XI's general prohibition against
quotas. The Council agreed to establish a panel
and designated the terms of reference. The
Council Chairman agreed to begin consultations
with the parties to determine the composition of
the panel.

Norwegian restrictions on apple and pear
imports.—In March 1988, the United States
requested a panel on Norway's restrictions on the
imports of apples and' pears. The United States
argued that the restrictions, implemented through
seasonal import licensing, violate GATT article

77 Although Canada recognized that the United States
was granted a GATT waiver for implementation of the
Act in 1955, it argued that changed conditions no longer
require the U.S. measure, thus the United States is not
abiding with the conditions of the waiver.

7 GATT, GATT FOCUS, Vol. No. 59,
January-February 1989, p. 3.
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X1 that prohibits the imposition of quotas.”® The
Council agreed to establish the panel. By June the
terms of reference and composition of the panel
were decided, and the panel began meeting in
July.

Swedish restrictions on apple and pear
imports.—In May 1988 the United States
requested the establishment of a panel on
Sweden’s restrictions on the import of apples and
pears. The Council deferred the matter and in
June the United States reported that bilateral
consultations had been resumed. In October the
United States informed the Council that it
intended to renew its request for a panel. At the
November Annual Session of the Contracting
Parties, Sweden informed GATT members that
consultations had arrived at a draft agreement
involving modifications to Sweden’s restrictions
on these imports. The United States suspended its
request for a panel.80

Korean restrictions on beef imports.—The
Council considered a U.S. request for a panel
regarding Korea’s import restrictions on bovine
meat®! in March and April 1988, and in May
agreed to establish the panel concurrent with the
setting up of a panel requested by Australia on
the same matter (see below). The United States
argued that the Korean restrictions violate GATT
article XI (banning quotas) and nullify and impair
the benefit of tariff concessions. The composition
of the two panels was agreed upon by September
1988. Also in September, a third panel was
established at the request of New Zealand
regarding the Korean measures. The work of the
panel was continuing at yearend.

EC subsidies on oilseeds and related
animal-feed proteins.—In May 1988, the United
States requested the Council to establish a panel
on EC payments and subsidies paid to processors
and producers of oilseeds and related animal-feed
proteins. The United States argued that the EC
program was inconsistent with GATT article III
provisions for national treatment and that the
measures nullify and impair trade concessions in
violation of GATT article II. In June, the Council
agreed to establish a panel. By September, the
composition and terms of reference were still
subject to negotiation among the parties.82

7 The Norwegian restrictions generally took effect from
the beginning of the domestic harvest season and
remained in effect until domestic supplies were sold.

% GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. 2.

81 The United States alleged that under Korea's beef
import licensing system no import licenses had been
granted since 1984 except for certain types of beef for
use in hotels and that in 1985 even the hotel-related
imports were denied. See also “Enforcement of Trade
Agreements and Response to Unfair Foreign Practices”
section of ch. § of this report.

82 See also “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices™ section of ch. 5 of
this report.

EC restrictions on apple imports.—In July
1988, the United States first requested the
Council to set up a panel on EC apple import
restrictions but asked that the decision be
deferred while bilateral consultations were in
progress. The EC regulation took effect in April
1988 and provided that no licenses for import of
U.S. apples would be issued until August 1988.83
The United States argued that the action was
inconsistent with GATT article XI that prohibits
quotas and that it nullified the benefit of tariff
concessions on apples. The EC argued that the
measure conforms to article XI. In September
1988, the Council agreed to establish a panel and
by October the composition and terms of
reference were determined. During 1988, Chile
also requested and obtained a panel on the EC
apple restrictions (see below).

Canadian measures on exports of unprocessed
salmon and herring.—The Council agreed to
establish a panel in April 1987 to consider the
U.S. complaint about Canada’s ban on the export
of unprocessed herring and salmon.8 The report
of the panel was presented to the Annual Session
of the Contracting Parties in December 1987.
The Contracting Parties referred the report to the
Council for consideration. At the March 1988
Council meeting, Canada agreed to adopt the
panel report. The report concluded that Canada’s
prohibitions were’ contrary to article XI:1 and
were without justification under the exceptions
provided in articles XI:2 or XX(g). The report
urged the Contracting Parties to recommend that
Canada bring its measures into conformity with
GATT rules.85 The report also noted that the
Canadian measures were not necessary for the
application of quality-control standards, since
Canada prohibited the export of such products
regardless of whether or not they met Canadian
standards.88 At the Council meeting in May
1988, the Council conducted follow-up
discussions of Canada’s progress in implementing
the adopted recommendations of the panel.

EC Third-Country Meat Directive.—In
October 1987, the Council considered a request
by the United States to establish a panel on the
EC’s  directive  setting  regulations for
meat-handling facilities. The United States argued
that the regulation was inconsistent with article 111
(on discrimination against imported products)
and nullified or impaired U.S. benefits under the

® EC Regulation No. 1040, Apr. 20, 1988. The action
established a fixed total quota of 521,731 metric tons,
mostly allocated among 5 countries (Argentina, Chile,
South Africa, New Zealand, and Australia) with a small
portion of the quota left for all other countries.

84 See also the “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices” section of ch. 5 of
this report.

8 GATT, Report of the Panel, “Canada—Measures
Affecting Exports of Unprocessed Herring and Salmon,"”
Doc. no. L/6268, Nov. 20, 1987, Adopted March 1988.
baid (;:ATT. GATT FOCUS, Vol. no. 54, April-May 1988,
p- 2.
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GATT. At the December 1987 Annual Session of
the Contracting Parties, the establishment of a
panel .was authorized. Consultations on the
composition and terms of reference of the panel
were suspended in 1988 due to bilateral
discussions between the United States and the EC
on the matter.8?

Indian import restrictions on almonds.—In
June 1987, the United States informed the
Council that it was holding article XXIII:1
consultations as well as consultations under the
dispute settlement provisions (article 4.2) of the
Import Licensing Agreement concerning India’s
licensing regime and tariffs affecting U.S. almond
exports. In July, the United States requested that
a panel be established on the issue. In November
1987, the Council agreed to establish a panel.
Although by April 1988 the United States and
India had agreed to the terms of reference and
composition of the panel, in June, the two parties
informed the GATT that they had reached a
bilateral solution to the dispute, and the United
States withdrew its complaint.88

Japanese restrictions on imports of certain
agricultural products.—In October 1986, a panel
was established at the request of the United States
to examine Japanese restrictions on imports of
certain agricultural products. The United States
argued, among other things, that the Japanese
restrictions, in effect since 1963, on 12 categories
of agricultural products,8® are administered
contrary to GATT article XI, which deals with
quantitative restrictions. In December 1987, the
report of the panel was completed and in
February 1988, the report was considered and
adopted at a GATT Council meeting. The panel
found Japan’s measures to be inconsistent with
GATT rules and suggested the Contracting Parties
recommend that Japan eliminate or bring into
GATT conformity its quotas on the products.80

Follow up discussion was held over the
ensuing three months.®! Japan agreed to end
quotas on seven categories of products by April 1,
1990. On four other product categories, Japan
will partially lift quotas, provide substantial

87 For further details see the “European Community”
section of ch. 4 and the “Enforcement of Trade
Agreements and Response to Unfair Foreign Practices”
section of ch. S of this report.

9% See also the “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices” section of ch. 5 of
this report.

e The products involved are preserved, concentrated, or
sweetened milk and cream; processed cheese; dried
leguminous vegetables; starch and inulin; groundnuts;
prepared or preserved meat of bovine animals; certain
other sugars and syrups; fruit puree and pastes; fruit pulp
and pineapple; fruit and vegetable juices; tomato ketchup
and sauce; and certain food preparations. See GATT,
GATT Activities 1986, Geneva: June 1987, p. 56.

% GATT, Report of the Panel, “Japan-Restrictions on
imports of Certain Agricultural Products,” Doc. No.
L/6253, Nov. 18, 1987, Adopted February 1988.

® For further details see the “Japan” section of ch. 4.
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access, or offer compensation.92 In September,
Japan provided written notification to the GATT
of its market-opening measures relevant to the
disputed agricultural products.

Follow-up on EC tariff preferences on citrus
products.—In 1984, the report of the panel
examining this U.S. complaint was completed.s®
However, the report was unable to achieve
adoption by the GATT Council. Frustrated with
EC blockage of the Council’s adoption of the
panel report, the U.S. President instituted
unilateral action under section 301 of the Trade
Act of 1974. Through these means, the dispute
was finally resolved in August 1986 with an
agreement between the United States and the EC
on a package of compensatory tariff adjustments.
However, final implementation of the terms of
this agreement required passage of certain
provisions of the U.S. trade bill under
consideration in Congress during 1988. The
provisions, which granted the U.S. President
authority to effect the agreed wupon tariff
adjustments, were included in the new trade law
that passed in August 1988.94

Panels examining U.S. measures

Complaint by Brazil on retaliatory U.S. tariff
increases.—In October 1988, the United States
increased rates of duty on imports from Brazil of
several products.®s In December, Brazil requested
the Council to establish a panel to examine its
allegation that the U.S. measures nullified and
impaired Brazilian rights under GATT articles I
(most-favored-nation  treatment) and II
(maintenance of tariff concessions). Brazil
claimed the unilateral action (taken by the United
States under the authority of section 301 of U.S.
trade laws) lacked any legal foundation in GATT
rules. The United States argued that the action

%2 The United States had also requested and obtained a
panel regarding Japanese restrictions on additional
]&nculmral products, namely beef and citrus products, in
ay 1988. Following the resolution of the main case on
Japanese agriculture restrictions, the United States
withdrew its complaint on beef and citrus in July 1988.
% The United States contended that EC tariff preferences
on imports of citrus products from Mediterranean
countries violated MFN obligations and thus nullified and
impaired benefits to the United States of negotiated tanff
concessions. The panel concluded that the EC
preferences would be inconsistent with art. I:1 of the
General Agreement unless the preferences were otherwise
permitted under provisions of the GATT or under a
decision of the Contracting Parties. To redress the
adverse effects the United States had suffered as a result
of the preferences, the panel suggested that the EC
reduce the MFN tariff rates on fresh oranges and
lemons, or extend the period of application of lower
MFN tariff rates on fresh oranges and reduce the MFN
tariff rates on fresh lemons. See GATT, GATT
Activities 1984, Geneva, June 1985, p. 37.
% For more details on this subject, see the section of ch.
5 on the “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices.”
9 These products included non-benzenoid drugs, paper
products, and consumer electronics. See also
“Enforcement of Trade Agreements and Response to
Unfair Foreign Practices” section of ch. § of this report.
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followed two years of “fruitless” discussions with
Brazil regarding inadequate protection of
intellectual property rights for pharmaceutical and
chemical products. Although GATT delegates
representing 37 member countries supported the
panel request, the United States indicated that it
was not prepared to respond to the request at that
time.?¢ The Council agreed to revert to the
matter at subsequent meetings.

Complaint by Australia on the sugar import
regime.—In September 1988 the Council agreed
to Australia’s request for a panel to examine U.S.
restrictions on sugar imports. Australia argued
that the U.S. sugar import restrictions were not
consistent with GATT article XI which prohibits
the use of quotas. Australia also alleged that the
quotas, in effect since 1982, have become
increasingly restrictive. Subsequently, consult-
ations were initiated to determine the panel’s
composition and terms of reference.

Complaint by the EC on Section 337
action.—In June 1987, the EC informed the
Council that it had requested consultations under
article XXIII:1 with the United States in April
and May with little response. In July, the EC
requested the Council to establish a panel to
examine the U.S. section 337 (patent
infringement) case on aramid fibers. The EC
argued that section 337 procedures violated
national treatment provisions of the GATT
because imported goods were subjected to
different procedures and standards than
domestically produced goods. In October 1987,
the Council established a panel which began
meeting in February 1988.97

Complaints by Canada and the EC on the
customs user fee.—In November 1986, Canada
requested article XXIII:1 consultations on U.S.
customs user fees, which became effective on
December 1, 1986, as part of the Omnibus
Budget Reconciliation Act of 1986.9¢ In March
1987, the Council considered requests by the EC
and Canada to establish a panel. The parties had
agreed to the panel members and its terms of
reference by May 1987. In November, the report
of the panel was completed and circulated to the
parties. The report was adopted at the February
1988 Council meeting. The panel found that the
U.S. fee caused amounts to be levied that were in
excess of the “cost of services rendered” which is

% GATT, GATT FOCUS, Vol. No. 59,
January-February 1989, p. 3.

97 In January 1989, the panel report was circulated to the
contracting parties. According to newspaper articles, the
panel report ruled in favor of the EC position, and was
completed but not presented to the Contracting Parties by
the end of 1988 (see Inside U.S. Trade, Apr. 14, 1989,

. 7.
B‘ Canada argued that the imposition of the fees on an
ad valorem basis does not correspond to the cost of
providing the service of processing the import of a
product. )

required on under GATT articles II:2(c) and
VIII:1(a). The panel recommended that the
United States bring the fee into conformity with
GATT obligations.?® During 1988, the EC and
Canada encouraged the United States to comply
with the ruling but no further action was taken by
the U.S. during 1988.

EC complaint against Japan on the
U.S.-Japan semiconductor arrangement.—In
March 1987, the EC requested that the Council
establish a panel to examine the arrangement
between the United States and Japan on trade in
semiconductors.'® The United States is not a
party to the case, but was, however, given special
third-party status. The Chairman of the Council
was authorized to hold consultations between the
parties. In April, the Chairman reported on the
consultations and the Council agreed to establish
a panel. Negotiations on the terms of reference
and members of the panel were completed in
June 1987.

In April 1988, the panel report was presented
to the Council and in May the Council agreed to
adopt the report. The panel found that certain
aspects of Japanese implementation of the
semiconductor agreement were inconsistent with
article XI:1 but did not find evidence of
discrimination in favor of U.S. products. The
panel recommended that Japan amend its
measures relating to semiconductor exports to
bring them into conformity with the GATT, while
noting that Japan had already changed certain of
its export procedures.0 Follow-up on
implementation of the panel report was discussed
in the Council in October, and in December the
EC informed the Council that Japan had not yet
completed steps to modify its practices.102

. Canadian complaint against U.S. restrictions
on imports of products containing sugar'®3,— At
the request of Canada, the Council agreed to
establish a panel in March 1985 to examine a
U.S. action imposing quotas on certain articles
containing sugar. Formation of the panel was

% GATT, Report of the Panel, “United States Customs
User Fee,” Doc. No. 6264, Nov. 25, 1987, Adopted
February 1988.

190 In August 1987, the EC and the United States held
consultations under art. XXIII:1 concerning certain
aspects of the U.S.-Japan semiconductor agreement. No
?anel has been requested.

%" GATT, Report of the Panel, “Japan—Trade in
Semiconductors,” Doc. No. 6309, Mar. 24, 1988,
adogted April 1988. )

102 See also the “Enforcement of Trade Agreements and
Response to Unfair Foreign Practices” section of ch. 5 of
this report.

'® During 1988, the EC requested the establishment of a
panel regarding these U.S. measures that are subject to a
GATT waiver regarding agricultural programs and
implemented under the headnote to chapter 10 of the
U.S. Tariff Schedule. The United States blocked a
panel, however, arguing that the EC had not
satisfactorily explained the legal basis for the claim. See
GA';'T. GATT FOCUS, Vol. No. 59, January-February
1989, p. 4.
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deferred, however, because of bilateral
discussions between the United States and
Canada on the issue. No further progress on
bilateral discussions was reported in 1988.104

Follow-up on complaints by Canada, the EC,
and  Mexico regarding U.S. Superfund
Reauthorization.—In November 1986, the EC
requested article XXII:1 consultations with the
United States on internal taxes on petroleum,
petroleum products, and chemical derivatives.195
In November, Canada also requested article
XXIII:1 consultations with the United States on
the superfund measure, and Mexico requested
further information on the legislation.

In February 1987, the Council agreed to
establish a panel on the matter and by June 1987
it adopted the panel report. The panel concluded
that the tax on petroleum was inconsistent with
article III:2 and that the Contracting Parties
should recommend that the United States bring
the measure into conformity with GATT
obligations. However, the panel did not find that
the tax on “certain imported substances” was
inconsistent with GATT rules.'® The Council
also took note of the U.S. statement that the
penalty rate was not likely to be applied. In
December 1987, several contracting parties urged
the United States to take measures to comply with
the recommendations of the panel report.

In February 1988, the matter was again
discussed in meetings of the GATT Council. In
March, the EC requested authorization to
retaliate by suspending the application of
concessions vis-a-vis the United States. The EC
request was considered but not acted upon in any
succeeding Council meeting throughout 1988. In
December the EC informed the Council that
consultations were underway with the United
States regarding compensation.107

%4 On May 19, 1985, the President modified the original
proclamation that was the subject of Canada’s complaint
by deleting several products that contain only small
amounts of sugar from the quota list. Quotas on the
remaining products are to remain in effect until the
President has acted on a report by the USITC on the
matter. Canada postponed further action in the GATT
to await the outcome of any further Presidential action.
As of April 1989, the President had not acted on the
USITC's report submitted in September 1985, nor had
he released the report to the public.

198 The complaint concerned the “Superfund
Reauthorization and Amendments Act of 1986,
particularly the incrcased tax on petroleum with a
differential between 8.2 cents per barrel for domestic oil
and 11.7 cents per barrel on imported petroleum
products. The EC argued that the tax differential
discriminates against imported products and is therefore
contrary to GATT art. III, which deals with national
treatment.

1% GATT, Report of the Panel, “United States —Taxes
on Petroleum and certain Imported Substances,” Doc.
No. L/6175, June 5, 1987, adopted June 1987.

197 GATT, GATT FOCUS, Vol. No. 59,
January-February 1989, p. 4.
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Follow-up on the Nicaraguan complaint
against the U.S. trade embargo.%—In July 1985,
Nicaragua requested the formation of a panel on
the U.S. imposition of a trade embargo against
Nicaragua.'%® The panel report was considered at
the Council meeting in early November 1986 and
the Council chairman agreed to discuss the report
with the parties, but the discussions yielded no
positive results. Nicaragua continued to raise the
issue in the Council throughout 1987, and the
Chairman continued to attempt to hold
consultations among the parties. In November
1987, Nicaragua complained to the Council of the
continued imposition of the trade embargo for an
additional six months. With no change in the
U.S. position forthcoming, Nicaragua coninued to
raise the issue from time to time in Council
meetings during 1988.

Cases among other countries

AustralialNew  Zealand complaints on
Japanese beef import restrictions.—In May 1988
Australia requested and obtained a dispute
settlement panel regarding Japanese restrictions
on imports of beef. In June, New Zealand also
requested a panel on the matter. Among the
allegations made by the two countries were that
Japan’s beef imports, controlled by quotas and
licensing, were complex and lacked transparency,
and violated GATT prohibitions on the use of
quotas (article XI). The United States and Japan
were at the same time engaged in dispute
settlement discussions regarding this and other
Japanese agricultural restrictions (see above).
Following Japanese market-opening measures,
Australia and New Zealand both withdrew their
complaints in July 1988.

Australian complaint on Korean beef import
restrictions.—In April 1988, Australia requested
a dispute settlement panel regarding Korea's
import ban on beef that was implemented through
a restrictive import licensing system.''® Australia
noted that in 1983, the year preceding the
institution of the ban, Korea had been its third
largest market for beef exports. The Council
agreed to establish a panel in May. By
September, the panel has been formed.

New Zealand complaint on Korean beef
import restrictions.—New Zealand requested the
establishment of a panel on Korea’s beef import
restrictions in June 1988.1"" New Zealand
reported that prior to the institution of the import
ban, Korea had been its second largest export

108 Effective May 7, 1985, the President banned all trade
with Nicaragua (Executive Order No. 12513, May 1,
1985) and justified this measure under art. XXI (national
security exemption) of the GATT.

1@ The Council agreed in October 1985 to establish a
panel with the U.S. understanding that the role of the
panel would not entail any judgment on the validity of
the use of national security exceptions (art. XXI).

110 See the previously mentioned case brought by the
United States on the same matter.

111 See the above-mentioned cases brought by the United
States and Australia on the same matter.
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market for beef. New Zealand argued that the
measures violated GATT provisions regarding the
use of quotas and import licensing. The Council
agreed to establish a panel in September and
authorized the Council Chairman to begin
consultations on the composition of the panel.

Canadian complaint on Japanese tariffs on
lumber.—In March 1988, Canada requested a
panel on Japan's restrictions on the importation
of spruce-pine-fir dimension lumber. Canada
argued that the eight percent tariff Japan was
applying to this lumber was inconsistent with
GATT article I because imports of other types of
wood that constitute “like products”1'?2 enter
Japan at a zero rate of duty. The Council agreed
to establish a panel and by June the disputing
parties had agreed upon the terms of reference
and composition of the panel. Panel meetings
commenced in July.

Japanese complaint on EC regulations on
imports of parts and components.—In May 1988,
Japan raised concern about the adoption by the
EC in June 1987 of antidumping regulations
applied against. local EC production that made
use of imported parts.''® Japan argued that the
EC measures did not fulfill the requirements of
GATT Article VI and that they were aimed at
“obliging firms to use parts originating in the EC”
thus resulting in discrimination against imports.114
In September, Japan informed the Council that
consultations under article XXIII:1 with the EC
were ongoing. In October the Council agreed to
Japan’s request to establish a panel.

Chilean complaint on the EC’s import
licensing of apples.—In March 1988, Chile raised
its concern at the Council regarding the EC's
establishment of a system to grant import licenses
for dessert apples.1’ Chile argued that the EC
measure violated, among other things, GATT
. articles I, II, XI, and XIII as well as Part IV and
provisions on import licensing. Chile’s complaint
was considered again in April. In May, Chile
requested the establishment of a panel. The
Council agreed, and by August 1988 the panel’s
members and terms of reference were completed
and the panel began meeting.

Follow-up on EC complaint on Japanese
' measures affecting imported wines and alcoholic
beverages.—In July 1986, the EC requested
consultations with Japan about the level of
customs duties, structure of the liquor tax system,
and labeling practices affecting wines and

112 Under the meaning of GATT article I:1.

113 The measure is intended to ensure that imports of
parts and components do not become a means to
circumvent antidumping duties on finished products.
The measure was implemented under EC Council
Regulation No. 1761/87, June 22, 1987 and later
incorporated in Council Regulation No. 2423/88,
July 11, 1988.

114 See GATT FOCUS, Vol. No. 58,
November-December 1988, p. 9 .

118 See above for details of the U.S. dispute regarding
the EC import licensing system for apples.

alcoholic beverages. Canada also joined in the
consultations. In February 1987, the Council
agreed to establish a panel.

The panel concluded that Japanese taxes on
certain imported alcoholic beverages were
inconsistent with article III:1 and 2 regarding
discrimination  against imported  products.
Further, the panel found that taxes on certain
liquors were applied in a manner that afforded

. protection to domestic producers. At the same

time, the panel did not find that Japanese labeling
practices on liquor bottles were inconsistent with
its GATT obligations. The panel recommen-
dation, adopted by the Contracting Parties,
suggested that Japan bring its taxes on certain
alcoholic beverages into conformity with GATT
obligations. During 1988, the Council conducted
a followup on the implementation by Japan of the
panel report. Japan reported that revision of the
liquor tax would require a decision by the Diet,
and that the legislative process would take time.

EC complaint on certain practices of a
Canadian Provincial (Quebec) liquor board.—In
March 1985, the Council established a panel
under article XXIII:2 at the request of the EC.
The EC alleged certain practices of the Quebec
liquor board, in particular a markup on the sale
price of certain alcoholic beverages, as well as
other forms of restriction and discrimination, are
inconsistent with the GATT.'® As a result, the
EC claimed the Quebec liquor board actions
resulted in imports receiving less favorable
treatment than domestic products. The panel
report, finding Canadian practices inconsistent
with GATT article II and XI, was completed and
circulated to the parties in November 1987. In
March 1988, the report was adopted by the
Council .17

Follow-up on South African complaint on
Canadian (Ontario) sales tax.—The dispute
between South Africa and Canada began in May
1983 when the Provincial Government of Ontario
exempted the Canadian Maple Leaf gold coin-
from the 7 percent Ontario retail sales tax, but
did not exempt imported gold coins from the tax.
The Council established a panel in November
1984. The panel report was considered by the
Council in September and November 1985 but
was not adopted.’® Although Canada reported
to the Council in February 1986 that the

16 The importation, distribution, and sale of alcoholic
beverages in Canada is controlled by Provincial liquor
boards.

17 GATT, Report of the Panel, “Panel on Import,
Distribution and Sale of Alcoholic Drinks by Canadian
Provincial Marketing Agencies,” Doc. No. L/6304,
Feb. 5, 1988, Adopted March 1988.

1@ The report concluded that the Ontario retail sales tax
was not consistent with the national treatment provisions
of art. III:2 that require equal treatment of domestic and
imported products. It further suggested that the
Contracting Parties call on Canada to ensure that the
actions of the Ontario Province conform to those
obligations. GATT, GATT FOCUS, Vol. No. 57,
February-March 1986, pp. 1-2.
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Provincial tax measure had been rescinded, it
willnot agree to adoption of the report. Canada
and some other delegations remain opposed to
certain rulings of the panel.11®

Customs Unions and Free-trade Areas (art.
XXIV) : ‘

The GATT permits regional trading
arrangements among countries that  agree to
abolish trade barriers between each other under
article XXIV of the General Agreement as an
exception to the general rule of MFN treatment.
This exception recognizes the value of “closer
integration of national economies through freer
trade.” These country groupings must meet
certain rules that are meant to ensure that the
arrangements facilitate trade without causin
harm to trade with outside countries.!
Therefore, the GATT normally sets up working
parties to examine trade aspects of newly formed
customs unions or free-trade areas and requires
the members of such arrangements to report on
its functioning on a biannual basis.

In March 1987, the Council agreed to
establish a working party to examine the Third
ACP-EEC Convention signed at Lome. In
September 1988, the working party introduced its
report. The working party had reviewed such
matters as the presentation of statistical
information, the scope of the MFN treatment to
the ACP States, the application of the safeguard
clause, and the purchases of goods and services
from third countries. The Council adopted the
working party's report.

In October 1987, Canada and the United
States informed the Council of the free-trade
arrangement concluded between them on
October 3, 1987. The agreement was signed on
January 2, 1988. In the February meeting, the
United States and Canada notified GATT that
the text of the agreement was not available for
circulation until the representative governments
had approved the agreement.2!

In February 1986, the GATT Council agreed
to set up a working party under article XXIV:S§ to
examine the effect of the accession of Spain and
Portugal to the EC. The working party, whose
membership consisted of all interested parties,
also examined the information on the accession
package with a view to determining whether or
not tariff and other trade-related changes
resulting from enlargement conformed to the
GATT. In the October 1988 meeting, the GATT
Council adopted the report of the working party.

1% For example, Canada agreed with the panel finding
that the measure violated national treatment provisions of
the GATT but not with the finding that the measure
violated MFN principles since only the Canadian Maple
Leaf, and no other gold coin, whether produced in
Canada or any country abroad, were exempted from the
tax. GATT, GATT FOCUS, lbid.

120 gATT, GATT Activities 1986, Geneva, June 1987,
p. 64.

121 The Canada-U.S. Free Trade Agreement took effect
on Jan. 2, 1989.
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‘'was adopted in January 1988.124

The working party was unable to reach an agreed
upon conclusion as to whether the accession was
consistent with the General Agreement. The
report therefore only summarized the discussions.

Several countries expressed concern over the
accession of Spain and Portugal to the EC. The
United States was “disappointed” with the
report’s conclusion. It considered that the
inconsistency with article XXIV:5 had been

. clearly demonstrated: the trade restrictions, both

tariff and nontariff, imposed at the time of
enlargement were on the whole higher and more
restrictive than the general incidence of such
barriers prior to Spain’s and Portugal’s accession
to the Community.’22 Due to the inconclusive
working party report, several countries reserved
their full rights pending the completion of their
negotiations with the Community under article
XXIV:6. These included Canada, New Zealand,
and Japan.

Negotiations on Modification of Schedules
(art. XXVIII)

Article XXVIII provides the mechanism by
which a contracting party may modify or withdraw
tariff concessions. The contracting party wishing
to take this action must enter into negotiations
not only with the contracting parties primarily
concerned, but also with other contracting parties
having a substantial interest in the concession.
The article is based on the principle of balanced
compensation through compensatory adjustment
in the tariffs on other products.'? Its provisions
are also used when a tariff rate is adjusted, or a
product is reclassified for administrative or
judicial reasons. Contracting parties wishing to
take recourse to the provisions of article XXVIII
must notify the GATT and submit a request to the
Council for authorization to enter into
negotiations.

In recent years a number of negotiations on
the adjustments to GATT tariff schedules are
being undertaken in conjunction with adoption of
the Harmonized System tariff nomenclature.
Article XXVIII is the vehicle for negotiations on
compensation due as a result of changes in GATT
bound tariff rates affected by conversion to the
Harmonized System. The Harmonized System
Among the
countries completing HS renegotiation under
article XXVIII are Brazil, Turkey, Indonesia,
Bangladesh, Israel, Malaysia, Mexico, Sri Lanka,
and Yugoslavia.

122 GATT, GATT FOCUS, Vol. No. 58,
November-December 1988, p. 3.

2 Art. XXVIII states that “in such negotiations and
agreement, which may include provision for
compensatory adjustment with respect to other products,
the contracting parties concerned shall endeavor to
maintain a general level of reciprocal and mutually
advantageous concessions not less favorable to trade than
that provided for in this Agreement prior to such
negotiations.”

124 See the section of this chapter on Committee on
l’{‘ériff Concessions for more information concerning the
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The frequent use of article XXVIII by GATT
members has prompted an examination of the
article and possible revision. Issues that have
been raised concerning article XXVIII within the
context of the Uruguay Round include the
determination of suppliers’ right, calculation of
compensation and new products, and instability
of concessions. In a joint communication to the
Negotiating Group on GATT Articles, fifteen
countries urged that the present situation be
improved. They reasoned that “because trade in
many products is concentrated in favor of larger
countries, they [GATT members] have lost
suppliers’ rights they originally possessed.”125 As
for calculation of compensation, the present rules
are based on the value of trade during a reference
period. Many countries believe that the
calculation should be based on the growth
potential for exports of the product. The stability
of concessions is being undermined by the
increasing recourse to article XXVIII:S which
allows a country to renegotiate without
authorization all or some of a schedule.126
Various countries pointed out that this provision
was being used more and more as a safeguard
measure, and should therefore be subject to
stricter conditions. 127

During 1988 Morocco was granted the
authority to renegotiate its concessions under
article XXVIII. The country has recently enacted
a temporary fiscal levy of 12.5 percent on imports
to help alleviate its budget deficit. The levy
replaces the special import tax and the customs
stamp duty. The Moroccan Government has
sought to ensure that the total amount of bound
duties was not affected; however, four products
will need to be renegotiated. 28

Accessions to the GATT (arts. XXVI and
XXXIII)

Article XXXIII contains the normal
procedures for accession under which the
Contracting Parties may accept the accession of a
new member by a two-thirds majority vote.12?
Article XXVI provides for accession under simple
procedures for former territories applying the

‘12;s(t.!‘ut‘».'l"l"‘i GATT FOCUS, Vol. No. 54, April-May
':9’8681\%"1'5. GATT FOCUS, Vol. No. 54, April-May

, p. S.
‘13978%}ATT5. GATT FOCUS, Vol. No. 54, April-May

, p. 5.
28 These four products are sulphur, asbestos, coal, and
newsprint.
128 The process of accession under art. XXXIII can be
complex and time consuming. Application sets off a
series of negotiations in which the applicant offers trade
concessions to existing contracting parties as an “entry
price” for joining the GATT. Normally, a working party
is established to study the country's request and
information on its trade patterns and the administration
of its trade regime. Although unilateral tariff
concessions have been the most traditional form of entry
concessions, countries joining the GATT in recent years

GATT rules on a de facto basis.’3 In 1988,
several applications to the GATT filed in 1986 or
1987 were still under consideration. 31

In 1988, Lesotho became the 96th GATT
Contracting Party under the procedures of article
XXVI requiring a simple declaration to that
effect. Working parties set up to examine
accession requests received information on the
foreign trade regimes of Bolivia, Bulgaria, and El
Salvador during 1988. Consultations regarding
the terms of reference for the working party to
examine the accession of Bulgaria, initiated in
November 1986, are continuing. The working
party on the accession of Tunisia completed its
report in February, but by yearend the Council
had not completed consideration of the report.
Other applications for full accession that are
under consideration include those from China,
Costa Rica, and Algeria. Honduras, El Salvador,
and Guatemala have each applied for provisional
membership.

The total number of Contracting Parties in
1988 was 96. A full list of GATT members, as of
December 31, 1988 is presented in the
tabulation at the top of the next page.

Implementation of the Tokyo
Round Agreements

The following section describes the
implementation and operation of the nine Tokyo
Round agreements and arrangements (informally
referred to as the Tokyo Round codes) during
1988,132 as carried out by their respective

12®—Continued

have frequently been asked to make nontariff concessions
such as paring down export subsidies, or refraining from
dumping practices. Once accepted, however, new
members would be on equal footing with other members
in negotiating new agreements and mutual tariff
reductions in the Uruguay Round.

130 Art. XXVI states that “if any of the customs
territories . . . possesses or acquires full autonomy in the
conduct of its external relations . . . such territory shall,’
upon sponsorship through a declaration by the
responsible contracting party establishing the fact, be
deemed a contracting party.” Nations not in this
category must accede under the procedures of art.
XXXIII.

13" The Uruguay Round sparked significant interest in
seeking accession to the GATT by nonmember countries.
For example, during 1987, Botswana, Antigua and
Barbuda, and Morocco acceded to the GATT. During
the Tokyo Round, a number of countries that were not
contracting parties were allowed to participate fully in
negotiations. For this round, however, the rules on
participation are more restrictive.

In the Tokyo Round, allowance was made for
countries that were not contracting parties to participate
in negotiations. However, part 1, section F of the
Ministerial Declaration of the Uruguay Round essentially
limits participation in these negotiations to contracting
parties or countries that have applied for accession to the
GATT as of a certain date. A copy of the Ministerial
Declaration is contained in app. A of Operation of the
Trade Agreements Program, 38th Report, 1986, USITC
Publication 1995.

132 The Tokyo Round agreements, published in GATT,
Basic Instruments and Selected Documents, Supp. 26,
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Contracting Parties to the GATT (96, plus 1 provisional accession)

Antigua and Denmark
Barbuda Dominican
Argentina Republic
Australia Egypt
Austria Finland
Bangladesh France
Barbados Gabon
Belgium Gambia :
Belize Germany, Federal
Benin Republic of
Botswana Ghana
Brazil Greece
Burkina Faso Guyana
Burma Haiti
Burundi Hong Kong
Cameroon Hungary
Canada lceland
Central African India
Republic Indonesia
Chad Ireland
Chile Italy
Colombia Israel
Congo Ivory Coast
Cuba Jamaica
Cyprus Japan
Czechoslovakia Kenya

Korea, Republic of

Sierra Leone

Kuwait Singapore
Lesotho!' South Africa
Madagascar Luxembourg
Malawl Spain
Malaysia Sri Lanka
Maldives Suriname
Malita Sweden
Mauritania Switzerland
Mauritius Tanzania
Mexico Thailand
Morocco Togo
Netherlands Trinidad and
New Zealand Tobago
Nicaragua Tunisia
Niger Turkey
Nigeria Uganda
Norway United Kingdom
Pakistan United States of
Peru America
Philippines Uruguay
Poland Yugoslavia
Portugal Zaire
Romania Zambia
Rwanda Zimbabwe
Senegal

' New member in 1988.
2 Provisional accession.

Countries to whose territories the GATT has been applied and that now, as independent states, maintain
a de facto application of the GATT pending final decisions as to their future commercial policy (28)

Algeria Grenada

Angola Guinea-Bissau
Bahamas Kampuchea
Bahrain Kiribati

Brunel Mali

Cape Verde Mozambique
Dominica Papua New Guinea
IE:'ciqluatorlal Guinea Qatar

St. Christopher Tonga
and Nevis Tuvalu
St. Lucla United Arab
St. Vincent Emirates
Sao Tome and Yemen, People's
Principe Democratic
Seychelles Republic of
Solomon Islands
Swaziland

administrative committees or councils.!3 Six of
these agreements establish rules of conduct
governing the use of NTM'’s (subsidies and
countervailing duties, government procurement,
standards, import licensing procedures, customs
valuation and antidumping), and three are
sectoral agreements (civil aircraft, bovine meat,
and dairy products). GATT members are not
required to join the codes, and not all have
chosen to do so. For this reason, code signatories
have assessed the record of operation of the
agreements since their entry into force and
focused on ways to improve their operation and
encourage more GATT members to accede. The
current status of participation in each of the
agreements, as of year end, is shown in table 2.

V92— Continued

pp. 8-188, entered into force on Jan. 1, 1980, except
for those on government procurement and on customs
valuation, which entered into force on Jan. 1, 1981.
The Customs Valuation Agreement, however, was
ir}:lplégxemed on July 1, 1980, by the United States and
the . .

13 The Committees or Councils, composed of the
signatories of each code, are charged with overseeing
implementation of code provisions and meet two or more
times a year on a regular basis. Meetings may also be
convened in special sessions to address a particular
problem raised by a member. The Committees address
questions on interpretation of code provisions and
code-related disputes among signatories.
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Code on Subsidies and Countervailing
Duties

The Code on Subsidies and Countervailing
Duties, also referred to as the Subsidies Code,
elaborates upon provisions of the General
Agreement concerning the use of subsidies and
countervailing duties. It sets guidelines for resort
to these measures and establishes agreed upon
rights and obligations to ensure that subsidy
practices of one party to the agreement do not
injure the trading interests of another party and
that countervailing measures do not unjustifiably
impede trade.34 During 1988, no new
signatories acceded to the code, thus membership
stands at 24 signatories.13%

134 If one signatory's subsidized exports cause material
injury to another signatory’s domestic industry, the
injured party may either impose countervailing duties to
offset the margin of subsidy or request that the exporting
country eliminate or limit the effect of the subsidy. The
Code also allows a signatory to seek redress for cases in
which another signatory’s subsidized exports displace its
exports in third-country markets.

135 See table 2 for a full listing of this Code's
membership. In 1987, Spain and Portugal withdrew as
individual members and are now members under the
auspices of the EC.
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Table 2
Signatories to the Tokyo Round agreements: Status as of Dec. 31, 1988
(Accepted (A); signed, acceptance pending (S); provisional acceptance (P); new member 1988(*))
Gov't Dairy Customs Import Civil Anti-

Stand- procure- Subsi- Bovine prod- valu- licen- air- dump-
Countries ards ment dies meats ucts ation sing craft ing

Contracting Parties:

“Argentina ........... Al
Australia . . ..
Austria ...
Belgium . ..
Belize .....
Botswana ..

A
Al A
A A A
A

A
A
A

>>0n
>>
>>

A
Al
A

>
>>

>
>
>>>
> >»>» TV >»>>

Colombia ....... ..
Czechoslovakia ......

Bavbt

ypt ..
EC® ...
Finland ...
France ....
Greece ......
Hong Kong# ..
Hungary .....
India ......
Indonesia .
Ireland .. ..
Israel ...
Italy ....
Japan .
Korea ....
Lesotho ...
Luxembourg
Malawi .....
Mexico ......

Netheriands ..

New Zealand ...
Nigeria ......

Norway ...
Pakistan ...
Philippines . .
Poland . ...
Portugal ..
Romania ..
Rwanda ....
Singapore ....
South Africa . .
Spain........
Sweden . .....

-

.......

>2>
>>>
>>>
>0
>>> > >>
n>» > 0>
>>»r> >

>

>
>>>
>>>
>>>

>

>

Al

>>>
%

»>>
> > »>

>
>
>
>>

>>
|

>>> > >

>> > >

>>

>>» §> > >3>>>> >

>>>

>>> ®~

Tunisia § .......
-Turkey .........
United Kingdom . .
United States . ..
Uruguay .......
West Germany . ..
Yugoslavia ..........
Zimbabwe ...........
Noncontracting
Parties:
Bulgaria ............ A A
Guatemala .......... Al
Paraguay ........ ce P

A‘

>> >PP> >0ud> >>> >>> > >P> > >PPOdpdr>

>»>
>
>
>
>

Al

» >> > >»
4

>>

signatories 39 12 24 . 27 16 27 27 22 25

' Reservation, condition, declaration, or any combination.

2 The EC is a signatory to all the agreements. Because the Standards Agreement and the Civil Alrcraft Agreement
zover matters that go beyond the authority of the EC, each of the EC Member States is also a signatory to these
greements.

3 Hong Kong, which had been applying several of the Codes under the auspices of the United *
Kingdom, changed its status under the Codes in 1986 and is now a signatory in its individual capacity. A
4 Provisional accession to the GATT.

Source: The GATT.
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Each year, the Committee on Subsidies and
Countervailing Measures reviews national
legislation, reports on countervail actions, and
notifications on subsidy programs submitted by
signatories. In 1988, the Committee also
addressed some dispute settlement matters raised
by signatories. It discussed, but was still unable to
adopt, several outstanding reports of dispute
settlement panels and engaged in conciliation of a
complaint by Brazil concerning a U.S.
countervailing duty action. Activities of the
Code’s Group of Experts on the Calculation of a
Subsidy remained suspended this year.

Dispute Settlement?36

During 1988, the Committee discussed
dispute settlement matters at several of its
meetings and also engaged in conciliation efforts.
It continued to review the four as yet unadopted
reports of dispute settlement panels. Two
outstanding reports, one on EC wheat flour
subsidies and one on EC pasta subsidies, were
submitted to the Committee in 1983.137 The
other two reports concern the U.S. definition of
industry for wine and grape products,3®
submitted in 1986, and Canadian countervailing
duties on beef imports, submitted in late 1987.
None of the outstanding panel reports were
adopted by the Committee during 1988.

The panel report concerning Canadian
countervailing duties on beef imports from the EC

138 A dispute may be brought for settlement under the
Subsidies Code when the issues involved are covered by
the Code and when parties to the dispute are Code
signatories. Under Code dispute settlement procedures,
a signatory whose exports are affected may request
consultations with the exporting country. If consultations
do not yield a mutually acceptable solution, conciliation
by the Code Committee is available. If conciliation also
fails, the Committee sets up a panel upon the request of
either party, and draws on the panel’'s findings to make
recommendations to the disputing parties. Finally, if the
Committee determines that its recommendations have not
been implemented within a reasonable period of time, it
may authorize the injured party to take countermeasures.
137 These panel reports are still pending. The United
States indirectly addressed the issue of pasta subsidies by
raising the tariffs on certain pasta products in retaliation
for EC blockage of adoption of the panel report on citrus
preferences in July 1985. See the discussion of the EC
citrus preferences in Operation of the Trade Agreements
Program, 37th Report, 1985, USITC Publication 1871,
P- 243. For a detailed discussion of wheat flour and
pasta disputes, see the Operation of the Trade
Agreements Program, 34th Report, 1982, pp. 23-25.

138 A panel report on the U.S. definition of industry
concerning wine and grape products, completed in March
1986, also awaits adoption. In February 1985, the
Committee established a panel to investigate the dispute
concerning an EC complaint that certain provisions of
the U.S. Trade and Tariff Act of 1984 contravened the
Code. The complaint questioned the U.S. definition of
industry for wine and grape products under which grape
growers were temporarily granted standing, as part of the
wine-producing industry, to file petitions with the USITC
alleging injury or threat of injury resulting from dumped
or subsidized wine imports.
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was considered twice in 1987 and again in
February and May 1988. In August 1986, the EC
first raised its complaint about the Canadian
action on imports of boneless manufactured or
processed beef from the EC. In October 1986,
the Committee established a panel on the subject.
During 1988, Canada continued to express
reservations about the implications of the panel
ruling for the certain principles that underlie the
functioning of the agreement. Canada argued that
injury to cattle producers, not only beef
processors, must be taken into consideration in
arriving at the countervailing duty determination.
The panel disagreed with this view, referring to
the use of “objective criteria” as called for in the
code to arrive at a definition of industry in this
and other instances. Canada argued that this
interpretation resulted in a narrow definition of
industry and denied certain producers protection
intended by countervailing duty laws. The EC
responded that the panel’s conclusions were well
founded based upon the agreement’s existing
definition of “domestic industry.” While
countries are obligated to comply with existing
provisions, the EC added, they need to address
perceived deficiencies within the context of
Uruguay Round negotiations.'3® No solution to
the impasse was achieved in 1988.

In May the Chairman of the Committee
assessed the operation of the code’s dispute
settlement mechanisms and offered some
suggestions for resolving problems related to the
four outstanding reports. Noting that the dispute
settlement mechanism was deteriorating due to
divergent interpretations of the rules on both
subsidies and countervailing measures, he offered
a few suggestions to try to alleviate the impasse.
He proposed that some of the questions of
interpretation could be examined by relevant
Uruguay Round negotiating groups. He also
suggested that some form of recognition of the
reports could be undertaken, including adopting
some and “taking note” of others, accompanied
by “understandings” regarding the most
controversial issues. One country pointed out that
such recognition of the reports would still leave
unresolved whether to implement
recommendations of the panels. The suggestions
were not further considered by yearend.

In July 1988, a special meeting was held to
consider a request by Brazil for conciliation under
the procedures of article 17:1 of the Code. The
subject of Brazil’s complaint was the collection of
countervailing duties by the United States on
nonrubber footwear imported from Brazil. Since
conciliation efforts were unable to resolve the
matter, the Committee agreed in October to
establish a dispute settlement panel.140

1% The question of defining “domestic industry” was also
a key issue in the wine dispute mentioned above.

140 Selection of the panel members was completed by
January 1989.
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Notification and Review

Through Committee review of notifications,
signatories can examine each others’ subsidy
programs and raise questions regarding
consistency with the agreement.'*! Under the
exercise, in which signatories submit national
CVD laws for examination by the Committee, 22
of the 24 members have thus far presented their
legislation. During 1988, the Committee
examined the legislation of Brazil,’¥2 Korea,3
Japan,'# the Philippines,’* and Pakistan.8
The Committee received notifications of
amendments in countervailing duty laws and
regulations from the EC,'47 Australia, 48 and New
Zealand.'?® It undertook an examination of the
EC notification, and agreed to discuss the
notifications of Australia and New Zealand at
subsequent meetings.

Signatories are also required to submit
semiannual reports on all CVD actions. These
reports were discussed by the Committee, and
members exchanged information on cases of
particular interest. For the first half of 1988,
several signatories notified that they had taken no
countervailing duty actions. These consisted of
Austria, Brazil, Canada, Chile, EC, Egypt,
Finland, Hong Kong, India, Israel, Japan, Korea,
Norway, Sweden, Switzerland, and Uruguay.
During the second half of 1988, countries
reporting that no countervailing duty actions were
taken included Brazil, Chile, EC, Egypt, Finland,
Hong Kong, India, Israel, Japan, Korea, Norway,
Pakistan, Philippines, Sweden, Turkey, and
Yugoslavia. Actions under countervailing duty
proceedings during 1988 were notified by
Australia, Canada, the EC, New Zealand and the
United States. A summary of semiannual reports
on CVD actions taken in 1988 appears in
appendix table B-1, except for the report of the
United States. 150

141 GATT art. XVI:1 requires all GATT members to
respond once every 3 years to a questionnaire regarding
the host country’s subsidy programs and to update these
notifications in the intervening years.

142 Decree No. 93.962 of Jan. 22, 1987.

143 Article 13 of the Customs Act and Article 4 13 of the
Presidential Decree of the Customs Act. :

144 Guidelines for the Conduct of Countervailing Duty
Investigations.

148 Section 302 of Presidential Decree No. 1464 and
Department of Finance Order no. 300.

48 Ordinance No. III of 1983. :
147 EC Council Regulation No. 2423/88, July 11, 1988
on protection against dumped or subsidized imports from
non-EC countries. Commission Decision No. 2424/88,
July 29, 1988 on protection against dumped or subsidized
imports from countries not members of the European
Coal and Steel Community.

148 Antidumping Authority Act 1988, Customs
Legislation Amendment Act 1988, and Customs Tariff
Amendment Act 1988.

148 Part VA (revised) of the Customs Act 1966.

f°° l;l‘ss CVD actions are discussed and listed separately
in ch. §. :

Group of Experts on the Calculation of a
Subsidy v

The Group of Experts is charged with
resolving signatories’ differing interpretations on
the calculation of the amount of a subsidy. The
Group of Experts remained inactive in 1988 due
to the demands of the Uruguay Round on several
of its members.'5! Thus, no new draft guidelines
were produced during the year. The code
Committee continued to discuss draft guidelines
submitted by the Group in 1985 on application of
the concept of specificity. Although the
Committee remained unable to adopt the draft
guidelines, even countries raising objections to
certain aspects of the draft indicated that they
were applying the principles contained therein.
The Committee urged other signatories to do
likewise.

Government Procurement Code

The Government Procurement Code entered
its eighth year of operation in 1988.1%2 The Code
was designed to eliminate one of several nontariff

barriers to market access for companies
competing abroad. @ The Code requires
governments to provide national treatment

regarding government procurement for covered
procurement and to establish common -and more
transparent procedures for providing information
on proposed purchases, opening and awarding
bids, and settling disputes.15?

The Committee on Government Procurement,
which administers the Code, met in formal
session twice in 1988 and four times in its
Informal Working Group on Negotiations.'54 As
in 1987, the primary focus of the Committee’s
work was on phase two of the renegotiations of
the Agreement as required in article IX:6(b).155

161 In June 1987, the Committee agreed to suspend the
activities of the Group. The Committee agreed that the
Group would reconvene as necessary.

182 Th2e 12 signatories to the agreement are listed in
table 2.

183 Most Governments employ procurement practices that
limit foreign competition. Art. III of the GATT
specifically states that GATT rules restricting the use of
internal regulations as barriers to trade do not apply to
“procurements by governmental agencies of products
purchased for government purposes.” This exclusion
allows GATT signatories to discriminate against foreign
suppliers or products in buying products for their own
use. Countries that sign the Agreement on Government
Procurement agree not to discriminate against other
signatories in procurements by specific government
agencies (referred to as code covered entities) under
certain conditions. Each signatory selects which of its
agencies it will submit to code coverage. For further
detail see the Operation of the Trade Agreements
Pro7glram, 37th Report, 1985, USITC Publication 1871,

p. 71.

164 The Informal Working Group was established in 1985
to redraft proposals to the Code. Its mandate was
expanded in 1987 to include all issues under negotiation.
The group met in March, May, July, and October 1988.
186 Article 1X:6(b) provides that no later than 3 years
after the Code enters into force, negotiations must be
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The Committee also reviewed statistical reports,
discussed problems in implementation and
administrative matters, and cases brought under
article I:1(c) and article VIII:4.

As previously agreed to in 1986, upon
completion of the first phase of renegotiations,
the Protocol Amending the Agreement entered
into force on February 14, 1988. The Protocol
contains a number of amendments, the majority
of which stem from U.S. proposals and will bring
Code obligations more into line with U.S.
practices. The major amendments include: the
lowering of the threshold level (minimum value of
government contracts) from 150,000 Special
Drawing Rights (SDRs) to 130,000 SDRs; the
inclusion of leasing contracts under coverage of
the Agreement; extending the minimum
thirty-day period for submitting bids to forty days;
a requirement that signatories publish within sixty
days after the award of a Code-covered contract
certain information on contracts awarded;
publishing all contracts awarded through
non-competitive bidding, single tendering, and
identify the Code exception; extending the
application of the principle of national treatment
to locally-established suppliers; prohibiting
entities from seeking or accepting advice from a
firm that may have a commercial interest in the
procurement when preparing technical
specifications; easing the qualification of foreign
firms by ensuring that all parties follow the same
qualification  procedures; setting increasing
discipline over the use of options clauses; and
ensuring “reasonable” dates for delivery of goods.
These amendments will serve to improve the
monitoring of compliance with the Code by
signatories, increase transparency, and prevent
discrimination against locally established suppliers
with foreign affiliation or ownership. These new
disciplines bring the Agreement more into line
with current U.S. procurement practices.58

188—Continued

undertaken to broaden and improve the Agreement. The
renegotiations, formally launched at the Committee's
November 1983 meeting, had three main aims: (1)
improving the Code's operation; (2) exploring the
possibility of applying the Agreement to service and
leasing contracts; and (3) broadening the Code, by
covering additional entities, and/or by lowering the
minimum contract amount, below which purchases are
exempt (the threshold level).

The Committee completed the first phase of
renegotiations on Nov. 21, 1986. The Committee made
formal decisions on three important areas: (1) adopt a
series of amendments to improve the functioning of the
Code; (2) continue to work towards the coverage of
service contracts under the Code; and (3) continue
negotiations on increasing the number of entities and
procurements covered by the Code, particularly in the
sectors of telecommunications, heavy electrical, and
transportation equipment. See also Operation of the
Trade Agreements Program, 39th Report, 1987, USITC
Publication 2095, pp. 2-21 to 2-22.

186 “] atest Amendments To The Agreement on
Government Procurement Now Incorporated In Revised
GATT Text”, GATT Press Release No. 1435, May 24,
1988. See also Operation of the Trade Agreements
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During 1988, Committee work continued on
the second phase of renegotiations, focusing on
expanding the Code’s coverage to procurements
in the sectors of energy, telecommunications,
transportation, water, and to service contracts.
Work in the second phase is proceeding along two
tracks, one dealing with goods contracts and the
second with services contracts. At the March
meeting the Committee received a report from
the Informal Working Group on Negotiations.
The report noted that in the area of broadening
the Agreement, discussions on what might
constitute appropriate criteria and relevant
considerations in order to determine the possible
coverage were held. As a result of the discussions,
a number of issues were identified which might be
relevant and it was agreed that these issues would
be more fully discussed at future meetings.

In the area of service contracts, a number of
delegations submitted information on the
procurement of services to clarify the applicability
of the Agreement to such contracts, and to
identify any potential problems that might exist
with application of the current procedures to
procurement of services contracts. Discussions on
these issues are continuing. The Committee
reviewed 1986 statistical reports at both meetings
and discussed proposals to improve government
procurement statistics. It was decided to examine
the possibility of agreeing on classifications for
statistical reporting purposes based on 2-digit, or
possibly 4-digit level of the Harmonized system.
The question of uniform application of definition
of origin was also taken up. As a first step, it was
decided that members would explain, preferably
in writing, what rules of origin were currently
being used by each signatory in (1) the
implementation of Code obligations and (2) the
statistical reports. The Committee also examined
national implementing legislation and practices at
both its meetings. With regard to U.S. practices,
several Parties expressed concern with the
possible extension of United States buy-national
legislation which could have a negative impact on
their ability and willingness to conclude Article
IX:6(b) negotiations.

Standards Code

The Standards Code, formally known as the
Agreement on Technical Barriers to Trade,
entered into force on January 1, 1980. The Code
establishes international principles by which
signatories (currently 39) are to conduct their
standards-related activities, and establishes a
Committee composed of the signatories to
oversee implementation and administration of the
Agreement.57 Its aim is to ensure that technical

1%8—Continued

Program, 38th Report, 1986, USITC Publication 1995,
pep. 2-18 to 2-19.

167 The 39 signatories to the Code are listed in table 2.
Two non-contracting parties, Bulgaria and Ecuador were
granted observer status in 1988.
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regulations and product standards'*® do not
create unnecessary obstacles to trade.'5®

- The Committee on Technical Barriers to
Trade (TBT), which administers the Code, met
three times in 1988 to discuss proposed
improvements to the Code, problems in its
implementation, to exchange information, and to
take care of administrative matters. The
Committee continued its discussions of the
negotiating proposals on standards to support
work being done for the Uruguay Round. The
(TBT) Committee is submitting specific proposals
for consideration to the Uruguay Round
Negotiating Group on MTN Agreements and
Arrangements. Of the 13 proposals under
discussion in the Committee and submitted in the
context of Uruguay Round negotiations, the
United States has submitted four negotiating
proposals for consideration.'®® The Committee
agreed to a Nordic proposal to review the
definitions annexed to the Agreement in light of
the revised International Organization for
Standardization Guide 2 on definitions. The EC’s
animal hormone directive came under fire from
the United States again in 1988 when the United
States expressed its concern with the EC’s
blockage of the formation of a technical experts
group.'®  In the fall, the Committee held its
annual review of the operation and
implementation of the Agreement. At its
September meeting it also held the required third
three year review of the Agreement’s operation.

Of the four U.S. proposals, two included
procedures and processes under the Code and
two dealt with improving transparency. In
February, 1988, the United States circulated a
proposal on “Procedures for Issuing Product

%8 Compliance with a technical regulation is mandatory,
and compliance with product standards is voluntary.
Both technical regulation and standard are terms
referring to a technical specification for a product, which
includes any of the following: (a) the specification of
the characteristics of a product, including, but not
limited to, levels of quality, performance, safety or
dimensions; (b) specifications related to the terminology,
symbols, testing and test methods, packaging, or
marking or labeling requirements applicable to a product;
or, (c) administrative procedures related to the
application of (a) or (b).

189 Signatory governments are required to ensure that
technical regulations and standards are not prepared,
adopted, or applied in such a way as to unnecessarily
obstruct international trade. Whenever possible,
standards are 1o be stated in terms of performance
characteristics, rather than specific designs. The
agreement also seeks to open further national standards -
setting procedures to foreigners by allowing interested
foreign parties time to comment on proposed standards,
technical regulations and certifications systems that may
affect trade.

%0 Office of the U.S. Trade Representative, 1989,
Draft-Third Triennial Report To The U.S. Congress On
The Agreement On Technical Barriers To Trade and see
Operation of the Trade Agreements Program, 39th
Report, 1987, USITC Publication 2095, p. 2-23.

181 Ibid., and see also the ch. 4 section on the EC for
further details on this issue.

Approval.” This proposal partially elaborates on
the U.S. suggestion in 1985 that the Agreement
be made more explicit in the areas of testing,
inspection and approval. The U.S. proposal
builds on the principles of the Agreement,
extending most-favored-nation and national
treatment to product approval procedures.
Responses to date have been generally positive
and discussions are continuing.'2 During 1988,
the United States once again expressed its
concern with the lack of transparency in regional
standards activities. Of particular concern are two
European standards bodies, the European
Committee for Electrotechnical Standardization
and the European Committee for
Standardization. Regional standards organizations
frequently have requirements or procedures that
prevent non-members from effectively
participating in the organizations’ standardization
and certification activities or limit the ability of
non-members to comment or otherwise provide
input in their activities. As a result, the United
States believes that standards or rules for
certification adopted by such bodies undermine
the Agreement by discriminating in favor of
technologies used by their members. The United
States has highlighted this issue in both the
second and third three-year reviews and in
Uruguay Round discussions. At the July meeting
the United States introduced a proposal which
would provide for increased transparency in the
activities of regional bodies or systems. Discussion
of this issue will continue in the Committee.'63

Agreement on Import Licensing Procedures

In 1988, the Committee on Import Licensing
held 2 meetings in April and September. The
Committee has held 22 regular meetings overall
since the Agreement entered into force.'®4 At
the end of the year, there were 27 signatories, the
same number as in 1987.'65 At the April
meeting, Mexico, which became a signatory in
July 1987 subject to ratification, notified the
Committee . that the Agreement had been
accepted by its authorities and entered into force
on March 10, 1988. Mexico gave details of its
latest measures in liberalizing import permits and
quotas and promised to continue its policy of
eliminating prior import permits.'6¢ At the same

182 Office of the U.S. Trade Representative, 1989,
Draft-Third Triennial Report To The U.S. Congress On
The Agreement On Technical Barriers To Trade.

163 Ibid.

'e4 The Agreement on Import Licensing Procedures
entered into force on Jan. 1, 1980, committing signatory
governments to simplify procedures importers must follow
to obtain licenses. Products traded internationally are
sometimes subject to bureaucratic delays and additional
costs as a result of cumbersome import licensing
systems. Such systems act therefore as barriers to
international trade.

188 For a full listing of the signatories, see table 2.

188 See also the Mexico section in ch. 4 of this report.
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meeting, Poland, which became a signatory in
1986, presented information concerning its own
new import regulations which also aim at
liberalizing and simplifying import procedures.
Discussions on compliance with the Agreement
on Import Licensing Procedures (the Agreement)
and on the work program continued during the
year under review. Signatories communicated to
the Committee changes in their laws, regulations,
and administrative developments relevant to the
Agreement, and 10 more signatories updated
their responses on the GATT questionnaire on
import licensing procedures. The Committee also
continued the discussion it started in 1987 of its
work relationship with the Uruguay Round.
Signatories generally accepted that the Committee
should be kept informed of proposals introduced
into the Negotiating Group; in turn, the
Committee should be informing the Negotiating
Group of relevant work done in the Committee.
However, one Party warned against using the
Committee as an “alternative forum for
negotiations.”

The work program on the appropriate
definition of import licensing, and some other
terms in the Agreement to be distinguished from
this definition, also continued in 1988.

Customs Valuation Code

The Customs Valuation Code establishes a
uniform system of rules to determine the customs
value for imported goods.'8?” The Code provides
detailed rules for determining the value of
imported goods used as a basis for assessing ad
valorem customs duties. The rules are designed to
promote a fair, uniform, and neutral system of
valuatien and to preclude the use of arbitrary or
fictitious values.'®®  With greater uniformity of
practices applied by signatories, exporters and
importers are able to estimate more reliably how
their goods will be valued by customs authorities.
The total number of signatories to the code in
1988 was 27.169

87 The Customs Valuation Code, formally titled the
Agreement on Implementation of Article VII, entered
into force internationally on Jan. 1, 1981, although the
United States and the EC agreed to implement the
agreement on July 1, 1980.

%@ The Code establishes a primary method of valuation
and a series of alternative methods to be applied in a
prescribed sequence. First, the transaction value method
is applied when the duty is levied on the price actually
paid or payable for the goods with a limited number of
adjustments. If the primary method is not feasible, the
second alternative is to use the transaction value of an
“identical” good sold to the same importing country.
The third method uses the transaction value of a
“similar” good that is sold. If none of these methods
are possible, other reasonable means consistent with the
agreement may be used. A signatory to the agreement is
permitted to determine customs value on either an f.o0.b.
(free-on-board) or c.i.f. (cost, insurance, and freight)
basis. The United States uses f.o.b., and most other
countries use c.i.f.

189 See table 2 for a full listing of this Code's
membership.
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In 1988, several countries effected changes in
the status of their membership. Spain’s
withdrawal from the Code in its individual
capacity to be represented under the auspices of
the EC took effect on January 25, 1988. India,
which had been granted extensions of its date for
ending delayed implementation of the Code,
reported that implementing legislation was finally
brought into force in August.70 Mexico, having
joined the Code in 1987, ratified its acceptance in
February. 171

Committee Activities

During 1988, the Committee on Customs
Valuation discussed various topics relating to the
Code’s operation. To promote transparency, the
signatories must inform the Committee of changes
in customs laws and regulations and in their
administration. During 1988, the Committee
examined the national implementing legislation of
Argentina, Australia, Brazil, and Zimbabwe.
Technical assistance, to aid developing countries
as they join and prepare for application of the
Agreement, is also a priority activity.

The Committee completed a review of
information on the status of the application of two
decisions adopted in 1984—one on the treatment
of interest charges and the other on the valuation
of computer software. The Committee agreed that
the items could be discussed upon request at any
future meetings.

Preshipment inspection practices carried out
by some countries had been a topic of discussion
in 1987. This year, the Committee noted that the
practices were now under consideration in certain
negotiating groups of the Uruguay Round and
agreed to suspend the topic from the agenda at
present and revert again to it at a later date if
requested.72

Technical Committee

During 1988, the Technical Committee of the
Customs Valuation Code Committee adopted

170 Of the Code’s 27 signatories, 21 (counting the EC
member countries as one unit) are currently applying the
agreement and the remainder have delayed application
under the provisions of art. 21:1 of the agreement.
Those now applying the Agreement include Australia,
Austria, Botswana, Brazil, Canada, Czechoslovakia, the
EC, Finland, Hong Kong, Hungary, India, Japan,
Korea, New Zealand, Norway, Romania, South Africa,
Sweden, Switzerland, the United States, and Yugoslavia.
71 Mexico is among the countries who have delayed the
application of the Agreement under the provisions of art.
21.1

172 At 1987 meetings, the Committee discussed the
activities of private inspection companies involved in the
valuation of goods on behalf of Governments (a practice
known as preshipment inspection). The issue, raised by
the United States, also elicited concern from other
signatories. The United States’ tabling of the issue in
the Committee followed a sec. 301 petition filed by the
Florida Exporters’ Association. The petition was
withdrawn after a commitment made by the USTR to
pursue the matter on several fronts, including this
Committee. See also, Preshipment Inspection Programs
and their Effects on U.S. Commerce, USITC Publication
2003, August 1987.
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several advisory opinions on technical matters.
One of the adopted texts clarified the treatment
of situations where the sale or price of a good
being valued is subject to some condition or
consideration for which a value <can be
determined. Two of the opinions regarded quota
charges, one addressed charges paid by the buyer
to the seller and the other addressed charges paid
by the buyer to a third person. The final three
opinions that were adopted concerned the
application or implications of certain articles of
the Agreement and the Protocol (article 11,
article 13, and article 17 of the Agreement and
paragraph 7 of the Protocol).

Antidumping Code

The Antidumping Code prescribes the proper
conduct for antidumping investigations and the
imposition of antidumping duties based on
provisions of the General Agreement.'”® It sets
guidelines for the use of these measures and
related practices such as retroactive application of
antidumping duties and price undertakings.!74
The Code also obligates developed countries to
give special consideration to the developing
countries before applying antidumping duties.
Mexico, having signed the code in July 1987,
completed acceptance in February 1988. New
Zealand became a new member of the agreement
in May 1988, bringing the total number of
signatories to 25.175 :

Committee Activities

Regular activities of the Committee on
Antidumping Practices include reviewing national
antidumping legislation and antidumping actions
reported by signatories. The Committee has
charged an ad hoc group with drafting
recommendations on the interpretation and
implementation of various aspects of the Code.
The results of the group’s work are then reviewed
by the Committee. The Committee is also
responsible for conciliation and settlement of
disputes among signatories regarding application
of the Code’s provisions.

7 The agreement, formally called The Agreement on
Implementation of Article VI of the GATT, was
negotiated during the Tokyo Round in 1973-79 as a
replacement to the original Antidumping Agreement.
The renegotiation was conducted to bring certain
provisions, especially those concerning determination of
injury, price undertakings, and the collection of
antidumping duties, into line with similar provisions in
the Agreement on Subsidies and Countervailing Duties
also concluded in the Tokyo Round.

174 In price undertakings, the exporter volunteers “. . .
to revise its prices or to cease . . . [dumping] . . . so
that the authorities are satisfied that the injurious effect
of the dumping is eliminated,”

178 See table 2 for a full listing of the Code members.

Dispute Settlement

During 1988, the Committee considered two
requests for conciliation under article 15:3 of the
code. One request, from Sweden, concerned
U.S. antidumping duties on imports of seamless,
stainless steel pipes from Sweden. In response to
Sweden’s request, the Committee held a special
committee meeting in early October to review
information on the complaint. At the next regular
Committee meeting Sweden requested the
establishment of a panel.

Since the United States urged continued
efforts to arrive at a bilateral solution, the
Committee declined to establish a panel at that
time.

In late October, Japan requested the
Committee to consider conciliation of certain
regulations being implemented by the EC.176
Japan noted that it had requested the EC to
amend the regulation that provides for
antidumping duties on imported parts and
components used for assembly in the EC to
ensure its consistency with the Code and General
Agreement. Japan pointed out that the EC had
imposed duties on Japanese imports of electronic
typewriters, electronic weighing scales, and
photocopiers assembled or produced by
Japanese-related companies in the EC. Although
a number of members supported Japan’s request
for conciliation, the EC rejected the idea.'”7 The
EC argued that it did not cover matters relevant
to the Code and, moreover, was already under
consideration by a GATT panel.78

Notification and Review

The Committee discusses questions raised by
members regarding the consistency of national
legislation with the Code’s provisions and
questions members raise regarding antidumping
actions taken against their exports. During 1988,
the Committee received notification of-
amendments to antidumping laws or regulations
from Australia,’”® the EC,'80 Mexico,'8' ‘and

178 EC Council Regulation No. 1761/87, June 22, 1987.
177 Japan had successfully requested consultations
regarding the EC regulation earlier in the year. These
consultations were conducted at a special meeting in
May 1988.

178 See the “Dispute Settlement” section of “Actions
Under the Articles of the General Agreement” earlier in
this chapter.

179 Antidumping Authority Act 1988, Customs
Legislation (Antidumping) Amendment Act 1988, and
Customs Tariff (Antidumping) Amendment Act 1988.
1% Council Regulation No. 2423/88, July 11, 1988 on
protection against dumped or subsidized imports from
countries not members of the EC and Commission
Decision No 2424/88/ECSC, July 29, 1988 on protection
against dumped or subsidized imports from countries not
members of the European Coal and Steel Community.

81 Foreign Trade Regulation Act Implementing Article
131 of the Constitution of the United Mexican States,
Regulations Against Unfair International Trade Practices,
and Decree Amending and Supplementing the
Regulations Against Unfair International Trade Practices.
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New Zealand.82 ]t also concluded discussions on
the antidumping laws of Australia,'® Japan,'84
Korea,'®s India,'8® Brazil,'8? the EC,'88 and
Pakistan.189

Parties to the Code report antidumping
actions to the Committee on a semiannual basis.
During the first half of 1988, countries reporting
that no antidumping actions were taken included
Austria, Czechoslovakia, Egypt, Hong Kong,
Hungary, Japan, Norway, Pakistan, Poland,
Romania, Singapore, Sweden, Switzerland, and
Yugoslavia. Antidumping actions were reported
by Australia, Brazil, Canada, the EC, Finland,
Korea, Mexico, and New Zealand for the first
half of 1988 and by Australia, Canada, the EC,
Finland, Korea, Mexico, and the United States
for the second half of 1988. Details of these
actions are contained in appendix table B-2.190

Ad Hoc Group on Implementation of the
Code

During 1988, the Ad Hoc Group continued to
discuss proposed recommendations on price
undertaking in various contexts: (1) price
undertakings in  antidumping proceedings
involving imports from developing countries, (2)
revision of price undertakings, and (3)
termination of price undertakings.'®' The Group
had not yet been able to arrive at a consensus on
draft recommendations but the Group’s
Chairman noted that the Group would seek to
complete its discussions on price undertakings in
upcoming meetings. The Code Committee also
referred a matter to the Ad Hoc Group raised by
Finland regarding translation problems in
antidumping duty investigations.

Agreement on Trade in Civil Aircraft

The Agreement on Trade in Civil Aircraft
provides for duty-free treatment of identified civil
aircraft, civil aircraft engines, and civil aircraft
parts. The agreement also seeks to eliminate

82 Customs Act of 1966, as amended, part VA.

&3 Customs Notice No. 87/169.

184 Guidelines for the conduct of antidumping and
countervailing duty investigations.

198 Article 10 of the Korean Customs Act and the related
Presidential Decree.

'*¢ Indian Customs Tariff (Second Amendment) Act of
1982 and the Customs Tariff Rules of 198S.

187 Resolution No. 00-1227 of the Brazilian Customs
Policy Commission.

1% EC Commission Notice on reimbursement of
antidumping duties.

18 Pakistani Ordinance No. III of 1983.

1% Actions undertaken by the United States are also
reported to the Code Committee; however, these are
discussed and listed separately in ch. §.

91 An “undertaking” normally occurs when the
investigating country accepts an offer by the exporter
concerned to take unilateral price-related action so as to
eliminate the injury caused by the imports. When an
undertaking is accepted, the investigation is terminated
without duties being imposed.
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NTMs, such as the use of official export credits
and certain government purchase policies. No
new countries joined the Code in 1988, leaving at
22 the total number of signatories.92

The Committee on Trade in Civil Aircraft
held two regular meetings and one special
meeting in 1988. In 1986, the Committee
finalized work on the transposition into the
Harmonized System nomenclature of the Annex
to the Agreement, which enumerates the products
covered by the Code. In December 1986, the
Committee adopted the Protocol Amending the
Annex to the Agreement. The Protocol was open
for signature until December 31, 1987 and
entered into force on January 1, 1988 for those
signatories who had accepted it. Two
signatories—the United States and
Romania—were unable to accept the Protocol
because they did not have the legal basis to adopt
the Harmonized System. In order to accomodate
these outstanding acceptances, the Committee
drafted a second Protocol (1988), equivalent to
the first Protocol (1986). However, at a special
meeting on November 9, the Committee decided
against opening a new Protocol (1988) and
instead agreed to extend the date for the
acceptance of the original Protocol (1986)
indefinitely.

The Committee also exchanged views on U.S.
aircraft maintenance regulations, possible
government mandated offsets in civil aircraft sales
in Spain and Greece, and bilateral consultations
under way on the interpretation of articles 4 and
6 of the Civil Aircraft Code. These latter
discussions on articles 4 and 6 are taking place as
a result of the U.S.-EC dispute over subsidization
of Airbus Industries.'® The United States alleges
that the Airbus project is contrary to the
obligations of the Airbus partner governments
under the Civil Aircraft Code, specifically articles
4 and 6, which prohibit unfair inducements for
potential purchasers and trade distorting
subsidies, respectively. In 1987, the Committee
agreed that clarification of these articles would be
discussed in regular ongoing sessions, as long as
the discussion related to civil aviation in general
rather than Airbus in particular. In 1988, no
breakthroughs were achieved, but the United
States remained committed to a negotiated
solution. U.S. officials also suggested that any
progress achieved with the EC and the four
Airbus partner governments should be extended
multilaterally as quickly as possible.

International Dairy Arrangement

The primary objectives of the GATT
International Dairy Arrangement (IDA) are to

192 See table 2 for a full listing of this Code's
membership.

193 For a full discussion of the Airbus dispute, see ch. 4
section on the EC.
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expand and liberalize world trade in dairy
products by improving international cooper-
ation.1®  Activities under the Arrangement,
which also includes Protocols on certain milk
powders, milk fat (including butter), and certain
cheeses, are coordinated by the International
Dairy Products Council. % With no new
members joining in 1988, 16 signatories
(including the EC representing its member states)
constituted the total membership of the IDA.198
The United States is no longer a member.%7
During the Council’s two meetings in 1988, it

undertook its tasks of evaluating the world market -

for dairy products,'9® assessing minimum export
price levels, and reviewing the functioning of the
Arrangement.

As a result of suggestions made in 1987 on the
working methods of the Council, improvements in
1988 meetings and procedures were noted. The
Council was able to reduce the duration of
meetings and the amount of documentation
required. Its statistical material was also
improved. The Council agreed to continue
considering further improvements in its methods
and procedures. In light of the implementation of
the Harmonized System by most signatories, the
Council also agreed to update relevant provisions
of the Arrangement and Protocols to reflect the
new commodity description and coding system.
The old provisions would remain valid for any

signatory that had not yet implemented the new

system:.

With respect to market conditions the Council
observed that the world market for dairy products
had improved in 1988 with world milk production
returning to its 1986 level following a 1 percent
drop in 1987 and a firming of prices for cheese
and milk powder as international trade in these
products recovered. It also noted a decline in
milk deliveries and a reduction in intervention
stocks of butter and skimmed milk powder. More
stable prices and improved trade in butter were
noted and foreseen to continue in view of

expected improvement in the balance between

supply and demand in 1988-89.

During 1988 price reviews, the Council
decided that the improved market situation

1% GATT, Basic Instruments and Selected Documents,

Sup%.‘ 26, p. 91.

% The three Protocols annexed to the Arrangement are
the Protocol Re; Certain Milk Powders, the
Protocol Rnw& Fat, and the Protocol Regarding
Certain Cheeses. .

188 See table 2 for a full list of members.

197 For a discussion of the controversy over reduced-price
sales of surplus butter stocks that led to U.S. withdrawal
from the arrangement, effective Feb. 14, 1985, see
Operation of the Trade Agreements Program, 36th
Report, 1984, USITC Publication 1725, p. 72.

1% To accomplish this task, the Council normall
considers such items as national policies, food aid, data
regarding products, and reports of the Committees that
oversee the three protocols.

warranted raising minimum export prices for
certain dairy products in March and again in
September. Effective September 21, 1988,
minimum prices per ton were raised to §1,050 for
skimmed milk powder and buttermilk powder, to
$1,150 for whole milk powder, to $1,350 for
certain cheeses, to $1,250 for butter, and to
$1,500 for anhydrous milk fat. :

Arrangement Regarding Bovine Meat

The Arrangement Regarding Bovine Meat
(the Arrangement) promotes international
cooperation towards expansion, liberalization,
and stabilization of trade in meat and livestock. 199
Total membership of the Arrangement is 27
signatories representing 38 countries.2® The
signatories include all major beef exporting and
importing countries, except the U.S.S.R. Under
the Arrangement, the signatories collect and
distribute data on production and trade. They
also consult on market conditions and discuss
problems raised by members. The International
Meat Council (IMC) is responsible for
administration of the Arrangement. The Meat
Market Analysis Group (MMAG) is a subsidiary
body of the IMC that is responsible for reviewing
the situation and outlook for the bovine meat

- market.

During 1988 the IMC met twice to consider
ways to improve its- effectiveness, the meat
market conditions, and policy questions. Two
proposals that had been under discussion since
they were tabled in December 1985 were
withdrawn by reason of the efforts underway in
the Uruguay Round, particularly negotiations
within the Group on Agriculture.20' The IMC
approved two proposals on procedural issues, one
on the distribution of statistical questionnaires
and another on the circulation of written -
statements at meetings of the MMAG. Members
also engaged in discussions of the implications of
the new Harmonized System for commodity
descriptions and coding for trade in bovine meat.
At one meeting, the EC shared information
regarding some changes in its Common
Agricultural Policy (CAP)2%2 that were related to
the meat sector.

1% GATT, Basic Instruments and Selected Documents,
Sup& 26, p. 84.
200 The EC is counted as one signatory representing its
12 member countries. See table 2 for a full listing of
Code members.
201 The proposals suggested the use of objective criteria
or indicators for facilitating the IMC's responsibility for
early detection of imbalances within world meat markets.
The proposals stemmed from discussions of complaints
by members, such as entina, New Zealand, and

ruguay, about perceived imbalances in the international
meat market. In particular, these members claimed that
EC subsidies, contrary to art. I of the Arrangement, had
boosted the EC’s market share, making it a major world
supplier, and destabilized the world meat market. For
further details, see the Operation of the Trade
Agreements Program, 36th Report, 1984, USITC
Publication 1725 p. 73.
202 For further information on the CAP, see the section
on the EC of ch. 4 of this report.
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The MMAG also convened twice in 1988 in
meetings that preceded those of the IMC. The
MMAG observed that the mid-1986 meat price
recovery in some markets had continued through
1987-88 and had expanded to cover most
international and domestic markets. Key factors
perceived as contributing to this price trend were
noted. Such factors included the end of cattle
herd liquidation as well as herd rebuilding,
declining production levels, stronger import
demand, and low export availabilities in some
areas. However, the MMAG noted that a trend
of decreasing beef and veal consumption is
occurring in an increasing number of countries.
At the same time, concern was expressed about
the possible future impact of factors such as as
high stock levels in some regions during a period
of declining meat consumption trends in a
number of countries.
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Chapter 3

Trade Activities Outside
the GATT

Introduction

Although the General Agreement on Tariffs
and Trade (GATT) provides the broad
international framework for  conducting
international trade, several other organizations
also deal with international trade issues, notably
the Organization for Economic Cooperation and
Development (OECD) and the United Nations
Conference for Trade and Development
(UNCTAD). The OECD and the UNCTAD
provide forums for consultation and policy
coordination on issues including, but not limited
to, trade. They cover a wider range of subjects
than the GATT, and do not aim for the same
degree of specific international obligation
required of GATT members. Nevertheless, the
work of these organizations often complements
the work done in the GATT. Other bodies such
as the Customs Cooperation Council (CCC) and
the international commodity organizations cover a
narrower purview than the GATT and provide a
basis for coordinating and regulating certain
specific aspects of international trade.

This chapter discusses U.S. participation in
the OECD, the UNCTAD, the CCC, and
international commodity organizations. It also
covers the U.S. bilateral investment treaty
program, the United States-Israel Free-Trade
Area Agreement, the United States-Soviet Grain
Agreement, and progress on trade agreements in
the services sector.

Organization for Economic Cooperation
and Development

The OECD is a forum for industrialized
countries to consult and coordinate on a broad
range of economic issues facing them.! Its
objectives are to (1) promote the financial
stability and economic growth of members, (2)
promote sound economic development of
nonmembers, and (3) expand world trade on a
multilateral, nondiscriminatory basis. Its decisions
"are not binding on individual members. The
following section discusses the organization’s
main trade-related activities.

! Current members of the OECD are Australia, Austria,
Belgium, Canada, Denmark, Finland, France, West
Germany, Greece, Iceland, Ireland, Italy, Japan,
Luxembourg, the Netherlands, New Zealand, Norway,
Portugal, Spain, Sweden, Switzerland, Turkey, the
United Kingdom, and the United States. The
Commission of the EC and Yugoslavia, under special
status, also take part in activities of the organization.

Ministerial Declaration

On May 18 and 19, 1988, ministers from
OECD member countries met in Paris for their
annual conference. Highlights of the conference
were: an agreement to develop a “framework
approach” for all the Uruguay Round negotiating
topics by yearend; the observation that there were
encouraging features in the current economic
situation; a reaffirmation of international
cooperation as an important element of both
macro- and microeconomic policies; and an
assessment that management of developing
country debt should continue on a case-by-case
basis. The ministers also discussed general
economic policy goals of specific member
countries.

In their declaration, the  ministers
acknowledged that work in the Uruguay Round
negotiations had been proceeding at a satisfactory
pace. The ministers sought to ensure momentum
of the talks by urging the “greatest possible
advance” on the negotiations in the coming
months. To that end, the ministers agreed to
develop a “framework approach” on all
negotiating topics by the December midterm
review of the Uruguay Round to allow successful
completion of the negotiations within the
following two years.

The ministers agreed that there were several
“encouraging features” of the world economic
situation. For example, they noted that growth in
OECD countries quickened in the second half of
1987, with expansion entering its sixth year. The
ministers also pointed out that world trade was
“growing robustly,” and that major external
imbalances were narrowing gradually. In addition,
the ministers observed that OECD economies

proved “more resilient” to the October stock

market crisis than expected. OECD governments
agreed to build upon these and other recent
economic developments to enhance job-creating,
noninflationary growth.

In the declaration, the OECD ministers
identified international cooperation as “an
important ingredient” of both macro- and
microeconomic policies. They agreed that their
respective governments would contribute to
cooperation by pursuing monetary and fiscal
policies aimed at supporting job-creating,
noninflationary growth, correcting external
imbalances, containing budget deficits, striking
appropriate balances between domestic saving
and investment, maintaining orderly financial
markets, and achieving greater exchange-rate
stability. The ministers also agreed to intensify
action, both domestic and international, to
reform structural policies, particularly in trade,
agriculture, industrial subsidies, tax systems,
financial markets, and international investment.

On the subject of developing country debt,
the ministers agreed that management of debt
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issues should proceed on a case-by-case basis.
They noted that while most developing countries
still face debt difficulties, growing world trade,
firmer commodity prices, adjustment policies
followed by many debtor countries, and a
widening menu of techniques to deal with debt
problems have eased some of the debt difficulties.
They concluded that generalized approaches or
across-the-board measures are inappropriate to
counteract the differing problems of indebted
developing countries.

Consensus among the ministers was also
reached on the general economic policy goals for
certain member countries. The ministers
identified cutting the federal budget deficit as
“the essential requirement” for the U.S.
economy. The economy of Japan, they said,
needs to sustain economic growth led by strong
domestic demand and rising imports. For Europe,
the ministers cited continued structural reforms
and flexible implementation of macroeconomic
policies as essential for sustained growth in
demand and production.

Agricultural Trade

The question of how to reform world
agricultural trade has been a subject of OECD
work for several years.2 At the 1988 ministerial
meeting, the Agriculture and Trade Committees
of the OECD presented the ministers with a joint
report which summarized recent developments in
main commodity markets,3 estimated the cost to
consumers and taxpayers of national agricultural
support programs, and speculated about the
prospects for agricultural reform. The ministers
endorsed the conclusions of the report. The study
stated that during 1987-88 the balance between
supply and demand in the main commodity
markets was slightly better than in previous years.
Also, world agricultural trade rose by an
estimated 1 percent in 1987, the report said,
compared with 4 percent in 1986 and no growth
in 1985. The OECD projected a rise in cereals
trade by about 6.5 percent during 1987-88, but a
fall in sugar imports by about 3 percent during the
same period. It characterized trade in livestock as
“stagnant,” largely due to reduced dairy
production. The OECD projected these trends to
continue in the medium term.

In recent years, the OECD has used producer
subsidy equivalents (PSEs) and consumer subsidy
equivalents (CSEs) to measure the share of
assistance in the value of each country’s
agricultural output on a commodity-by-

2 For a recent, comprehensive OECD study of the
estimated costs of government intervention in the
agricultural sector, see OECD, National Policies and
Agricultural Trade (Paris, 1987).

3 %‘he OECD examined the grain, meat and dairy
products, fruit and vegetables, and sugar markets.

S0

commodity basis.4# As cited in their joint report,
the Agriculture and Trade Committees found that
in recent years the PSEs of many member
countries have been rising: from 16 percent in
1979-81 to 35 percent in 1986 for the United
States; from 37 percent in 1979-81 to 50 percent
in 1988 for the EC; from 57 percent in 1979-81
to 75 percent in 1986 for Japan; from 24 percent
in 1979-81 to 45 percent in 1986 for Canada;
from 18 percent in 1979-81 to 20 percent in
1985 for New Zealand; and from 9 percent in
1979-81 to 15 percent in 1986 for Australia. In
terms of types of assistance, the OECD identified
a “sharp jump” in direct payment assistance,
particularly in the United States, which was
largely in the form of deficiency payments. CSE
trends were largely similar to PSE trends, the
OECD reported, except in countries where PSE
increases were caused by direct payments or
other nonmarket means of support.

In the joint report, the Agriculture and Trade
Committees also discussed the prospects for
reform of agricultural trade policies. They stated
that policy changes of member countries thus far
have been short-term reactions to current
conditions, and not fundamental structural
reform. The Committees noted that member
governments are reluctant to rely only on price
cuts for creating a balance between supply and
demand and that they instead use various
administrative measures to regulate production.
Although most member governments have pegged
or reduced support prices, the Committees found
these cuts to be insufficient in lowering output to
a level that would allow balance to prevail in
agricultural markets. The Committees concluded
that “it is imperative that policy reform efforts
that are beginning in OECD ' countries be
strengthened, both at the domestic and
international levels. Effective reform is more than
ever a matter of urgency.”

Echoing the findings of the joint report, the
OECD ministers declared that there had been
“only limited progress overall” in agricultural
policy reform by member governments since their
last annual meeting. They implored that “policy
reform efforts be strengthened by all member
countries as a matter of urgency.” In addition,

4 Both of the subsidy equivalents are designed to measure
all policies that assist producers and consumers of
agricultural commodities. The producer subsidy
equivalent is defined as the payment that would be
required to compensate farmers for the loss of income
resulting from the removal of a given policy measure.
The consumer subsidy equivalent corresponds to the
implicit tax on consumption resulting from a given policy
measure and to any subsidies to consumption. They are
broader measures of assistance than nominal or effective
rates of protection. See OECD, National Policies and
Agriculture Trade, 1987. For a discussion of previous
work by the OECD estimating PSEs and CSEs of
member countries, see USITC, Operation of the Trade
Agreements Program, 39th Report, 1987, USITC .
Publication 2095, p. 3-2.
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they stated that reform measures already
introduced need to be “underpinned by further
positive actions” to contribute to “much-needed
structural adjustment” and to the success of the
Uruguay Round. They also urged member
countries to develop a framework approach to
agricultural trade at the Uruguay Round midterm
review.

The ministers also agreed on action regarding
specific ongoing work of the OECD on
agricultural issues. They agreed to pursue work on
monitoring agricultural reform and structural
adjustment, analyze the effects of reform
measures planned or taken, and to update
estimates of member countries’ PSEs and CSEs.
They also agreed that the Organization should
study the “possible contribution to agricultural
reform” that use of certain measures by member
governments might make. These measures
include quantitative limitation of production or
resources used in agriculture, direct income
support, other measures aimed at facilitating
structural adjustment, and policies for rural
development including environmental aspects.

Export Credits Arrangement

The Arrangement on Guidelines for Officially
Supported Export Credits (the Arrangement) was
designed to regulate government-sponsored
subsidies on export credits. Every 6 months (in
January and July) the minimum interest rates
chargeable by official export finance agencies of
member governments are subject to automatic
revision to reflect changes in the market interest
rates.> In July 1988, the final element of a 1987
agreement to reform the use of mixed credits,
requiring a larger portion of mixed credits to be
made up of a grant element, came into effect.®
The reforms—which also included a revised
method for calculating the grant element of

8 For a discussion of the automatic adjustment

mechanism, see the Operation of the Trade Agreements

Progragt, 3.951}3 Report, 1983, USITC Publication 1535,
p. 118-119.

B For a discussion of the reform package, see the

Operation of the Trade Agreements Program, 39th

report, 1987, USITC Publication 2095, p. 3-3.

Table 3

mixed credits, and increased the minimum
interest rates on commercial loans that benefit
from subsidies on official export credits—were
designed to make mixed credits more expensive
for lending countries, thereby limiting their use.

Minimum interest rates that member countries
may charge on officially supported export credit
offers are set by an automatic adjustment
mechanism and fall into three categories
depending on the economic status of the recipient
country (relatively rich, intermediate, and
relatively poor) and on the term of the financing
(2 to 5 years and over 5 years).” Interest rates
set on July 15, 1988, are shown in table 3 along
with changes made on January 15, 1988.8

On July 15, the minimum rate on credits to
“relatively rich” countries was discontinued.®
Both the short- and long-term interest rates for
the remaining groups of countries rose by
0.3 percentage points. The short-term interest
rate for intermediate countries rose to
9.15 percent, and to 8.30 percent for relatively
poor countries. The long-term rate for
intermediate countries rose to 9.65 percent, and
to 8.30 percent for relatively poor countries.

Investment

When the OECD was formed in 1960 the free
international movement of private capital flows
was cited as a generally desirable objective, with
members agreeing to “pursue their efforts to
extend the liberalization of capital movements.”
In 1961, this principle of liberalization was

7 A movement of one-half of 1 percent in the
weighted-average bond rates denominated in U.S.
dollars, West German marks, British pounds sterling,
French francs, and Japanese yen induces automatic
adjustment of the minimum interest rates.

® The OECD-authorized minimum interest rates are
typically reviewed each January and July. No review was
conducted in January, 1989.

® Credits for this category of countries are now governed
by commercial interest reference rates (CIRR). The
CIRRs are adjusted for each lender country currency
based on market rates, and are subject to revision on the
15th of each month. The switch to the CIRRs is in line
with the March 1987 agreement to reform export
financing.

Minimum Interest rates, for ggﬂclally supported export credits, by repayment periods,! guidelines set on

July 15, 1988 and Jan. 15, 1

{In percent)

2 to 5 years Over 5 years
Country type? Present Former Present Former
Relatively rich . .......... ... ... i i, 10.15 - 10.40
Intermediate ............. ... . i it 9.15 8.85 9.65 9.35
Relatively poor® .. ... ... ittt 8.30 8.00 8.30 8.00

' The rates adopted in Jan. 1988 are shown in the “Former” column.

2 Relatively rich countries are defined as having a per capita Gross National Product (GNP) over $4,000; intermediate
countries, per capita GNP between $681 and $4,000; and relatively poor countries, per capita GNP below $681.

3 Countries In this category are eligible for financing from the International Development Association, which provides

interest-free loans to the least developed countries.
Source: OECD.
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embodied in the Code of Liberalization of Capital
Movements (the Code), to which all members
adhere. The Committee on Capital Movements
and Invisible Transactions (CMIT) oversees
application of the Code. Its oversight functions
include scrutinizing restrictions and recom-
mending their relaxation or removal.

In their 1988 communique, OECD ministers
expressed concern about “emerging protectionist
pressures” in international investment. They
committed themselves to (1) resisting such
pressures, (2) maintaining an open investment
climate, (3) fulfilling their commitments in that
respect, particularly in the OECD codes, and (4)
strengthening the OECD National Treatment
instrument.

In 1976, member governments adopted the

Guidelines for Multinational Enterprises, which
present their expectations regarding the behavior
and activities of multinational enterprises
(MNEs). These guidelines, designed to provide
greater transparency for MNE activities, included
a list of items for publication in MNE financial
reports. In March 1988, the Committee on
International Investment and Multinational
Enterprises and the OECD Council released
clarifications of the guidelines.10 The
clarifications offer general explanations of the
guidelines as well as detailed insight into specific
aspects of accounting and reporting of banks and
insurance companies covered under the
guidelines. The clarifications do not modify the
guidelines, but rather try to explain the meaning
of the existing provisions to those preparing and
using published reports of MNEs.

In 1979 the OECD Committee on Investments
and Multinational Enterprises (CIME)
established a Working Group on Accounting
Standards. The group developed the original set
of clarifications in 1983 as well as those
mentioned above. The Working Group has also
been exploring ways to promote increased
comparability of financial information and
harmonization of accounting standards in
member countries. To meet this objective, the
Working Group adopted several goals, it (1) tries
to promote exchange of views and information on
recent developments in the accounting field, (2)
seeks to identify major problem areas for
comparability and harmonization of accounting
concepts, (3) works to give those problems
national and international attention, and (4)
considers  future efforts to  harmonize
international accounting standards. In 1988, the
Working Group published a survey of accounting
practices utilized by insurance companies in
member countries.'' The survey revealed “wide

% See OECD, “Multinational Enterprises and Disclosure
of Information: Clarification of the OECD Guidelines, "
Paris, 1988.

1" OECD, “Operating Results of Insurance Companies:
Current Practices in OECD countries, " Paris, 1988.
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divergencies in accounting practices” creating
incomparability of financial statements,
sometimes even within the same country. The
Working Group stated that harmonization of
accounting practices is necessary to improve
comparability of financial statements. It said that
if such harmonization is not feasible in the near
future, then explanations of accounting practices
used and their effects on operating results should
accompany financial statements.

Protectionism and Structural Adjustment

In 1988, the OECD Secretariat presented a
program of structural reform for member
countries.’? The program identified measures
which must be taken “to allow the full play of
competition” in agricultural, manufacturing, and
services sectors. The Secretariat characterized
OECD countries’ agricultural policies as “quite
simply unsustainable.” The Secretariat said that
protection and subsidies in agriculture, imposed
with a high and increasing cost to consumers,
encourage “massive overproduction,” and can
lead to goods being dumped at artificially low
prices. Agriculture must be exposed to market
forces, the Secretariat said, to solve these
problems. It added, however, that income
support to poorer farmers may be justified,
particularly for those working in regionally,
environmentally, or strategically important areas.

The OECD said that industrial policies have
often retarded structural adjustment in
smokestack industries and other sectors facing
increased international competition. Textiles,
shipbuilding, steel, energy-intensive industries
such as base chemicals, nonferrous metals, and
transport were identified as examples of sectors
that have received direct and indirect assistance
resulting in a “heavy burden” on consumers and
taxpayers. However, the Secretariat observed that
such assistance has not necessarily meant greater
economic viability for the affected sectors. On the
other hand, promotion of high-technology
industries has often produced “disappointing”
results, according to the Secretariat. This has
been ‘particularly true, the OECD said, when
policies try to create comparative advantage in a
sector considered strategically important.

The OECD stated that exposure to
international competition is “the most effective
means” to stimulate adaption to change and
maximize efficiency. Liberal trade is not simply a
means to promote economic efficiency, the
OECD said, but the “key” to advancing the
consumer’s interest in the economy. It predicted
that future increases in the standard of living will
be derived from greater economic integration of

12 OECD, “Structural Adjustment and Economic
Performance,” Paris, 1988. See also OECD Observer,
No. 149 December 1987/January 1988. The entire issue
is devoted to the subject of structural adjustment and
economic performance.
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economies. The Secretariat declared that
reversing protectionist actions of recent years and
strengthening and expanding the multilateral
trading system are of “vital interest” to OECD
members and developing countries alike.

In the December issue of its biannual
Economic Outlook,’® the OECD commented
upon the need for structural reform in member
countries. The report said that “all member
countries have important structural problems to
address.” It said that two structural problems
shared by the economies of member states, the
EC, and the world are distortions in the
agricultural sector, and trade protection. The
Secretariat concluded that the needed structural
adjustments would be more productive and less
difficult to achieve if pursued in the context of
international cooperative action.

Relations with Newly Industrializing
Economies

The role of the newly industrializing
economies (NIEs) of East Asia (South Korea,
Taiwan, Hong Kong, and Singapore) in the world
economy has been the subject of increasing
activity by the OECD. In the OECD ministerial
communique, the ministers declared that the
development of the NIEs provided those
economies “with the opportunity to play an
increased role in the cooperative effort to manage
the open world economy.” They added that
economic advancement by the NIEs. also confers
upon the NIEs greater responsibility to participate
in the international adjustment process
“commensurate with their capacity.” The OECD
ministers concluded that discussions with the
NIEs could lead to better mutual understanding
and the convergence of views on international
economic policy cooperation.

In the June 1988 Economic Outlook,'* the
OECD said that the economic performance of
these four economies, and the current-account
surpluses of Taiwan and South Korea “raised
questions and concerns about their role in the
international economy.” In a July study,'s the
OECD examined the development of the NIEs
and their effect on the international economy in
general, and the implications for OECD countries
in particular. The report stated that “more
coherent interaction into the international
economy” for these economies is a problem
facing both the NIEs and OECD members. It
concluded that this problem requires adjustment
by both sides.

3 OECD, Economic Outlook, No. 44, Paris, 1988.
14 OECD, Economic Outlook, No. 43, Paris, 1988.
8 OECD, “Newly Industrializing Countries: Challenge
and Opportunity for OECD Industries,” Paris, 1988.

The first effort at developing a relationship
between OECD members and the NIEs occurred
in January 1989. At that time, the OECD
cosponsored an informal seminar which brought
together representatives from member countries
and the East Asian NIEs. The meeting was
designed to launch informal discussions in areas
of common economic interest to OECD members
and the NIEs, and to help promote better
understanding between the two groups. Officials,
academics, and businesspersons from OECD
countries met with their counterparts from the
NIEs during two days of meetings to discuss world
economic issues and ways to ease trade tensions.

The Paris meeting was co-sponsored by the
Institut Francais des Relations Internationales, an
independent research organization. The meeting
was dubbed an “informal seminar,” with
participants acting in their personal capacity, to
avoid a discussion of particular trade imbalances
and disputes, and also to allow attendees to talk
with the delegation from Taiwan (no OECD
country has formal diplomatic relations with
Taiwan).

The meeting was not a forum for the NIEs to
discuss membership in the OECD, but rather a
general session concerned with the international
economy. One participant characterized the
meeting as primarily an opportunity for
participants to talk about the desirability or
necessity of having closer policy coordination,
“particularly in the macro-economic field.” He
said that an institutional link between the OECD
and the NIEs might develop at some point in the
future, “but that’s a totally other thing and many
OECD countries have considerable doubts about
this.” In general, OECD members must adhere
to codes on capital and currency movement,
direct investment and trade which generally
require more liberal flows of capital and currency
than some of the NIEs currently allow. '

Customs Cooperation Council

The work of the Council during 1988 revolved
around the newly effective Harmonized System
Convention, which entered into force on January
1, 1988. The Harmonized System Committee
undertook its responsibility to administer the
nomenclature, included in the Convention as the
basis for tariff, statistical and transport
documentation programs of the Contracting
Parties. A major effort that began early in the
year was the resolution of all previously submitted
questions, requests for classification opinions, and
issues relating to the Explanatory Notes to the
nomenclature. During the period in which the
Convention was open for signature, a
considerable volume of such inquiries
accumulated; however, to avoid complicating the
ratification process, it had been previously agreed
that they would be left for the Committee to
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handle after the Convention had entered into
force.

The Council’s funding situation, a significant
obstacle during 1987, has improved somewhat
with the payment by the United States of a
portion of its budget assessment and arrearages.
In its role as a full participant in the Harmonized
System Convention, the United States has an
interest in ensuring the Council’s ability to
function.

Following the enactment of the Omnibus
Trade and Competitiveness Act of 1988, the
United States deposited its instrument of
ratification to the Convention. At the close of
December 31, 1988, the Tariff Schedule of the
United States was replaced with the Harmonized
Tariff Schedule (HTS), in the format of the
Harmonized System. Its implementation has
created some confusion for importers but, with a
small number of exceptions, the change over has
proceeded quietly. The most publicized of these
exceptions has involved the classification of sport
utility vehicles under the HTS, an. issue clarified
by the Department of the Treasury in the Spring
of 1989.

United Nations Conference on Trade
and Development

UNCTAD was created as an organ of the
United Nations General Assembly in 1974 for the
purpose of promoting international trade,
especially with a view to accelerating the
economic advancement of developing countries.
Since its inception, UNCTAD’s role has been
limited largely to the exchange of views on trade
and aid programs among countries that are at
different stages of economic development and
have different economic systems.'® -

UNCTAD convenes in conference once every
4 vyears. The most recent conference was
UNCTAD VII, held in July-August 1987.
Between  conferences, the Trade and
Development Board (TDB), UNCTAD’s
governing body, oversees UNCTAD’s functions.?
The TDB holds two or more regular sessions per
year and an occasional special session. In 1988,
the TDB convened its 34th session (second part)
in April, and its 35th session (first part) in
September. The following sections discuss the
topics that have been the focus of ongoing
trade-related work at UNCTAD.

¢ UNCTAD's membership is open to all countries that
are members of the United Nations or of any of the
a}encies related to the organization.
7 The TDB implements conference decisions, initiates
research studies on trade and related development
problems, and carries out preparatory work for the
conferences. Seven committees aid the TDB with its
work: the Committees on (1) Commodities, (2)
Manufactures, (3) Invisibles and Financing Related to
Trade, (4) Shipping, (5) Preferences, (6) Transfer of
Technology, and (7) Economic Cooperation Among
lz)eveloping Countries. These committees meet every
years.
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The Integrated Program for Commodities

and the Common Fund

The integrated commodity program proposed
by developing countries and unanimously adopted
at UNCTAD’s fourth session in 1976 calls for a
series of commodity-pricing agreements within a
general framework, and a common fund to be
used primarily for buffer-stock financing.'® The
purpose of the Integrated Program for
Commodities (IPC) is to “expand and diversify
the trade of developing countries, improve and
diversify their productive capacity, and improve
their productivity and increase their export
earnings. . . .”'® Eighteen commodities were
initially identified for IPC action. To date,
agreements covering natural rubber, jute, and
tropical timber have been concluded within the
framework of the IPC.20

In 1980, the Common Fund for Commodities
(CFC) was conceived as a mechanism to assist
LDC commodity exporters. The CFC was
designed to operate with three accounts. The
First Account is to provide financing on attractive
terms for price stabilization activities through
international buffer stock operations. The Second
Account is to provide concessional loans or grants
to developing country producers for such
activities as productivity improvements, research,
market promotion, and vertical diversification.
The Third Account within the Fund was proposed
in 1985 by the Group of Experts on
Compensatory Financing of Export Earnings
Shortfalls. The purpose of this compensatory
financing facility would be to even out the
earnings developing countries obtain from their
export commodities.

The CFC, designed to finance commodity
buffer stock operations for price stabilization,
requires ratification by 90 member states
accounting for at least two-thirds of the Fund’s
directly contributed capital of $470 million to
become operational. By the end of 1988, the
CFC had received over 100 ratifications
accounting for more than two-thirds of the
Fund’s directly contributed capital, more than

% Most international commodity agreements use buffer
stocks as their price controlling mechanism. As
commodity prices fall to a predetermined floor, the buffer
stock manager begins buying to halt the price decline and
build up stocks. Conversely, when prices rise to a
predetermined ceiling, the manager begins selling to
restrain increases in market prices.

® Proceedings of the United Nations Conference on
Trade and Development, vol. 1, Report and Annexes,

. 7.
k In addition to the agreements on natural rubber, jute
and tropical timber negotiated within the IPC framework,
there is provision for international commodity agreements
covering coffee, sugar, wheat, cocoa, and tin. For a
detailed discussion of U.S. participation in all
international commodity agreements, see the section that
follows, entitled “Negotiation and Operation of
International Commodity Agreements.”
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enough to bring the agreement into force. A
formal launch of the agreement, which may take
place in 1989, will require member states to start
financing the first account. The Netherlands,
Indonesia, Ghana, and Denmark have been
mentioned as possible sites for the Fund’s
headquarters. The United States does not
participate in the Common Fund or buffer-stock
operations, preferring to rely on market forces to
determine commodity prices.

In December 1988, the UNCTAD Committee
on Commodities held its 13th session. The
meeting included a review of the overall world
commodity situation, and of consultations
between producers and consumers of individual
commodities not covered by international
commodity agreements. The committee agreed to
continue both its review of the wide variety of
factors that affect world commodity markets, and
its  monitoring of the outcome  of
intergovernmental discussions on commodities
not covered by international commodity
agreements.

Protectionism and Structural Adjustment

Resolution 159 (VI), adopted at UNCTAD's
sixth conference in 1983, calls upon the TDB to
undertake an annual review of the problems of
protectionism and structural adjustment, to
formulate appropriate recommendations
concerning protectionism, to review and monitor
trade developments; and, when appropriate, to
make general policy recommendations
concerning structural adjustment. In addition, a
new work program mandated by the 28th TDB
session in March 1984, invited governments to
provide information on factors relevant to the
issues of protectionism and structural adjustment
in the course of the TDB annual review.2!

The main documentation prepared by the
UNCTAD Secretariat for the annual review of
protectionism and structural adjustment was
“Problems of. Protectionism and Structural
Adjustment, Part I: Restrictions on Trade, and
Part II: Trends in Production and Trade in All
Sectors and Their Underlying Factors.”22 Part 1
of the report, “Restrictions on Trade,”
summarizes developments in trade actions and
trade legislation in 1987. In this section the
Secretariat stated that despite (1) efforts by

developed countries to reinforce economic policy

coordination, (2) an increased awareness of the
necessity to review domestic agricultural policies,

2! See the Operation of the Trade Agreements Program,
36th Report, 1984, USITC Publication 1725, p. 85, for
a discussion of this work program.

22 UNCTAD, “Protectionism and Structural Adjustment,
Problems of Protectionism and Structural Adjustment:
Part 1, Introduction and Restrictions on Trade; and Part
2, Trends in Production and Trade in All Sectors and
Their Underlying Factors.” TD/B/1160 Parts I and II,
Feb. 3, 1988. :

and (3) commitments to multilateral trade
negotiations, “there has been no significant
improvement in the fundamental conditions” that
have given rise to the “current crisis in the
international trading system.” The Secretariat
also acknowledged that pressures for legislated
protectionism have “remained very strong,” with
governments resorting to bilateral deals to reduce
trade frictions, sometimes imposing retaliatory
measures against the allegedly unfair trade
practices of other trading partners. The
Secretariat concluded that economic conditions
call for increased macroeconomic policy
coordination, “a determined resistance“ to
protectionist appeals, a need for greater
transparency in national policies, and a
heightened awareness of the national and
international effects of domestic policies.

On the standstill and rollback of protectionist
measures, the Secretariat observed that there had
not been “a visible decrease” in the range of
trade restrictions in place. In its report, the
Secretariat stated that pressure for import relief
“continues unabated” with the frequent
application of many so-called “grey-area”
measures. The Secretariat did report, however, a
decrease in the number of antidumping
procedures instituted between July 1986-
June 1987 compared with the previous 12-month
period. The Secretariat also identified what it
called “a clear complementarity between tariffs
and nontariff measures (NTMs),” stating that
developing countries could benefit fully only from
liberalization of both tariffs and NTMs.
According to the UNCTAD report, a relatively
large share of imports from developing countries
is outside GSP product coverage and is subject to
high tariffs, while LDC exports that do qualify for
GSP programs encounter “relatively less
favorable” preference margins as MFN tariff rates
continue to decline.

Finally, the Secretariat suggested that greater
“economy-wide awareness” of the effects of trade
restrictions for certain industries should help
governments withstand protectionist pressures,
thereby contributing to the strengthening of the
international trading system. To that end, the
Secretariat suggested that a need exists for closer
public scrutiny of proposed domestic protectionist
measures. Such examination, it said, could be
carried out through the creation of “national
bodies” to evaluate proposed trade measures on
the basis of their likely domestic and international
economic effects.

The second part of the Secretariat’s report to
the TDB for the review of protectionism and
structural adjustment was called “Trends in
Production and Trade in All Sectors and Their
Underlying Factors.” . This part of the report
analyzes changing patterns of production and
trade in agricultural, industrial, and service
sectors, and highlights economic policies and
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structural adjustment in pursuit of international
competitiveness. The Secretariat said that
agricultural production in the 1980s has
maintained a similar rate of growth compared
with that of the 1970s, but that the growth of
manufacturing output was slower during 1980-84
than 1975-80. World trade in both sectors, the
Secretariat pointed out, has experienced a
“marked slowdown” in recent years. Trade in
manufactured goods grew at an annual rate of
1.4 percent per year between 1980-85, while
developing countries experienced a 5.4 percent
decline of manufactured exports in 1985, the
Secretariat observed. The Secretariat went on to
state that only about 1.5 percent of apparent
consumption of manufactured goods in developed
countries comes from developing countries. It
also noted that dependence of developed
countries on developing countries for food and
processed and manufactured goods has declined
in recent years.

The Secretariat summarized certain economic
conditions and needed policy adjustments in
developed and developing countries. In
developed countries it identified (1) a continued
need for policies enhancing competitiveness in
product markets and efficiency in factor markets,
(2) a need for greater adjustment of agricultural
policies in response to changes in agricultural
markets, and (3) an existing reluctance of
governments to allow competitive forces to play a
greater role in certain industrial sectors. In
developing countries, the Secretariat said that
greater efficiency depends on “domestic supply
side measures” to stimulate investment, output,
and productivity. However, the Secretariat said
that although developing countries may attempt to
adjust the structure of their economies to improve
productive efficiency, it is “difficult to see” how
LDCs can export enough to service their debts
and achieve “adjustment with growth” without a
reasonably  favorable external economic
environment and adequate external financing.

The UNCTAD Data Base on Trade
Measures

The second session of UNCTAD's
Intergovernmental Group of Experts (IGE) on
Definitions and Methodology Employed in the
UNCTAD Data Base on Trade Measures was
held in Geneva during May 16-20, 1988. The
data base, available on request from the
UNCTAD Secretariat, is an inventory of nontariff
measures (NTMs) imposed by member
countries.23 This database records trade

23 At the Spring 1988 meeting of the Trade and
Development Board, the TDB decided that the
UNCTAD Secretariat would provide, on request, the
information contained in the data base (TDB decision
354 XXXIV). See UNCTAD “Report of the Trade and
Development Board on the Second Part of its
Thirty-Fourth Session,” Aug. 1, 1988, TD/B/1174
(Vol. II), p. 15.
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measures of the United States, Japan, the
European Community, and about 70 developing
countries.

The IGE agreed to encourage the Secretariat
to expand the country coverage and scope of
trade measures in the data base, allow member
states to make both general and tariff-line-specific
comments on measures associated with their
country (all such measures will be considered an
integral part of the data base at all times,
including dissemination), encourage updating of
the data base by the Secretariat, and begin
transition to the Harmonized System as countries
adopt the nomenclature. Member states were
invited to verify the data.

Regarding use of the data base material, the
IGE recommended that the Secretariat encourage
users of the data to take into account the fact that
the information has been collected and made
available by the UNCTAD Secretariat, and that
any comments constitute an integral part of the
data base. The Group also urged the Secretariat
to continue refining its methodology and to
examine the comparability of data for improving
its assessment of measures. When aggregating
measures, the Secretariat is to make clear which
measures were included or not included for the
analysis. The Secretariat was also urged “to
continue its efforts to refine its methodology and
improve its assessment of measures” in the data
base. This statement reflects the concern shared
by several member countries regarding the
practice of the Secretariat of counting measures
with little or no trade effect equally with measures
that may be very restrictive.

Trade Relations Among Countries Having
Different Economic and Social Systems

Promoting trade and economic cooperation
among countries having different economic and
social systems2¢ has been a subject of particular
interest to UNCTAD.25 The Final Act of
UNCTAD VII directed the TDB to consider the
development of a program aimed at promoting
intersystems trade, in particular East-South
trade.28 At its Spring 1988 meeting, the TDB

24 The subject “Trade Relations Among Countries
Having Different Economic and Social Systems” can
refer to either East-West trade or East-South trade, the
latter being trade between centrally planned economy
countries of Eastern Europe and the developing
countries. “Intersystems trade” is another term for the
same concept.

28 For a discussion of recent UNCTAD work on this
subject, see Operation of the Trade Agreements
Program, 38th Report, 1986, USITC Publication 199§,
PP. 3-7 to 3-8. See also a report by the UNCTAD
Secretariat, “Promotion of trade and economic
co-operation among countries having different economic
and social systems, with particular consideration given to
the interests of developing countries,” TD/B/1104,

June 25, 1986.

28 In the area of intersystems trade, the Secretariat stated
that the Final Act of UNCTAD VII “contemplates”
several measures which, if fully implemented would
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considered such a program. Elements of the
program address East-West-South cooperation,
the strengthening of existing East-South relations,
the possibility of a multilateral framework to
enhance East-South relations, the needs of least
developed countries, technical cooperation,
actions in support of the program, and other
issues. The TDB decided that additional
comment on its program should be transmitted to
the Spring 1989 session of the TDB.

The Secretariat prepared a report for the
1988 Spring TDB detailing recent developments
in trade relations among countries having
different economic and social systems.2” The
report focused on major trends in the economic
developments of Eastern European countries and
their foreign trading systems, intersystems trade
and economic cooperation, and actions arising
from the Final Act of UNCTAD VII related to
intersystems trade.

On the subject of economic developments in
Eastern Europe, the Secretariat stated that
economic restructuring in many Eastern
European countries created short-term pressures
on their economies. This pressure, the Secretariat
said, inhibited Eastern European Governments
from taking advantage of the new economic
mechanisms and regulations created by their
restructuring. In addition, the report noted that
the economic activity of most Eastern European
countries slowed during 1986 and 1987.

The Secretariat made several observations
regarding intersystems trade. The Secretariat said
that East-South trade increased moderately in
value terms in 1986 and 1987, despite
“unfavorable factors” influencing the trade of
Eastern European and developing countries. This
East-South trade, the Secretariat stated, largely
continued between traditional trading partners,
with trade between the Soviet Union and
developing countries accounting for about
two-thirds of East-South trade. The Secretariat
hailed economic and technical cooperation

26—Continued

promote intersystems trade, particularly East-South trade
and economic relations. These measures would aim for
implementation of national and international policies to
accelerate and sustain growth and provide a greater role
for nonmarket economies in the development process of
LDCs. The relevant provisions of the Final Act on these
issues are paragraphs 30 (c) and 105 (28). Fora
discussion of the Final Act of UNCTAD VII, see )
USITC, Operation of the Trade Agreements Program,
39th Report, 1987, USITC Publication 2095, pp. 3-6 to
3-7. For the East-South program, see UNCTAD,
“Report of the Trade and Development Board on the
Second Part of its Thirty-Fourth Session,” Aug. 1, 1988,
TD/B/1174 (Vol. 1I), pp. 15-20.

. ¥ UNCTAD, “Trade relations among countries having
different economic and social systems and all trade flows
resulting therefrom: Trends and policies in trade and
economic cooperation among countries having different
:;%r;onﬁc and social systems,” TD/B/1164, Feb. 9,

programs and some improvements in GSP
benefits offered by nonmarket economy countries
as “important features” in East-South trade.
East-West trade, the Secretariat said, has been
plagued with “sluggish overall development” since
1980.

The Secretariat advanced several suggestions
regarding intersystems trade pursuant to the Final
Act of UNCTAD VII. The Secretariat suggested
that an exchange of ideas on how intersystems
trade could be strengthened, and identification of
“modalities appropriate for trade expansion”
could be useful starting points. The results of a
follow-up discussion might be reported to the
spring 1989 session of the TDB. The Secretariat
also suggested that UNCTAD’s technical
assistance program could be expanded to “make
it more responsive to requirements emerging from
recent evolutions” in Eastern Europe and the
world economy.

Trade Preference Schemes

The Generalized System of Preferences

The GSP is a framework under which
developed countries provide preferential tariff
treatment - to certain goods exported by
developing countries.22 The system was designed
to facilitate the industrialization of developing
countries by giving them preferential tariff rates in
developed-country markets, thus accelerating
their economic growth. The UNCTAD Special
Committee on Preferences is responsible for
overseeing the GSP.

The Committee on Preferences held its 15th
session in May, 1988. The meeting concluded
without any conclusions or recommendations.
Prior to the meeting, the UNCTAD Secretariat
provided the committee with an update of its
annual report on the implementation,
maintenance, improvement and utilization of the
GSP.22 The main changes in GSP schemes
worldwide described in the update included
modifications by the EC, the United States, and
Norway to their respective GSP programs.
Changes noted in the U.S. GSP program were the
U.S. decisions to drop goods from Chile for GSP
eligibility due to that country’s alleged failure to
uphold workers’ rights, and graduation of South
Korea, Taiwan, Singapore, and Hong Kong from

28 For a discussion of the operation of the U.S. GSP
system in 1988, see ch. §.

2 The 11th annual report on the implementation of the
GSP had been grepared for the 15th session of the
Committee on Preferences, which was originally
scheduled for October 1987. In light of the
postponement of the meeting to May 1988, the
Secretariat provided an update of the annual review in
the document “Review of the Implementation,
Maintenance, Improvement and Utilization of the
Generalized System of Preferences,” TD/B/C.5/111
Add. 1, Feb. 29, 1988. For a discussion of the 11th
annual review of the GSP, see Operation of the Trade
Agreements Program, 39th Report, 1987, USITC
Publication 2095, pp. 3-10 to 3-11. 57
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the program.®® The update also reported on
recent research under the auspices of the
Committee on Preferences which assessed the
effects of GSP. The research focused on the
effects on exports from LDCs of quantitative
limitations on preferential treatment under the
schemes of the EC, the United States, and Japan.
The studies found that the limitations on
preferences had, in general, lowered the import
shares of affected beneficiaries, but not increased
the import shares of less competitive
beneficiaries.

The Global System of Trade Preferences

In 1988, developing countries agreed to
establish the Global System of Trade Preferences
(GSTP), which is a mechanism designed to boost
significantly trade among developing countries.
Increased trade is envisioned through creation of
a preferential trading system for LDCs that would
reduce tariffs, para-tariffs (e.g., seasonal tariffs),
and nontariff measures—equally among
participating countries—for all types of products,
for direct trade measures including medium- and
long-term contracts, and for sectoral agreements.

At an April meeting in Belgrade, 48 countries
agreed to adopt the GSTP agreement.3' The first
round of negotiations for the GSTP began in
Brasilia in May 1986. At the April 1988 meeting,
the participating countries exchanged bilateral
trade concessions, which were extended to all
GSTP countries on an MFN basis. The agreement
will allow member countries to take safeguard
measures in the event of serious injury, or the
threat thereof, to domestic producers of like or
similar products arising due to increased imports
under GSTP preferences. The agreement also
contains provisions regarding serious balance of
payments difficulties, rules of origin, preferences
for the least developed countries, and dispute
settlement. The UNCTAD Secretariat provided
support to participating countries within the
framework of its program for economic
cooperation among developing countries. The
agreement becomes operational 30 days after
15 participants which  have exchanged
concessions formally approve the agreement, and
deposit their instruments of ratification with the
Government of Yugoslavia.

% A further discussion of these modifications is
contained in the ch. § section on the U.S. GSP program.
31 Participants in the GSTP are Algeria, Angola,
Argentina, Bangladesh, Benin, Bolivia, Brazil,
Cameroon, Chile, Colombia, Cuba, Democratic People’s
Republic of Korea, Egypt, Ecuador, Ghana, Guinea,
Guyana, Haiti, India, Indonesia, Iran, Iraq, Libya,
Malaysia, Mexico, Morocco, Mozambique, Nicaragua,
Nigeria, Pakistan, Peru, Philippines, Qatar, Republic of
Korea, Romania, Singapore, Sri Lanka, Sudan,
Thailand, Trinidad and Tobago, Tunisia, Tanzania,
Uruguay, Venezuela, Vietnam, Yugoslavia, Zaire, and
Zimbabwe.
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Negotiation and Operation of
International Commodity Agreements

The negotiation of international commodity
agreements grew out of the concern of both
commodity producing and consuming nations
over the disruptive effects of wide fluctuations in
commodity prices. During the mid-1970s,
international commodity agreements became an
issue of particular interest, reflecting the
importance of commodities trade to the
developing countries. Since then, commodities
policy has been in the forefront of North-South
dialogue. UNCTAD is the most active forum for
discussion of this issue.

The following sections summarize the 1988
operation of international commodity agreements
covering coffee, sugar, wheat, cocoa, and tin3, as.
well as the IPC agreements on natural rubber,
jute, and tropical timber. Four of these
agreements (coffee, natural rubber, tin, and
cocoa) contain specific price-stabilization
mechanisms designed to reduce fluctuations in
prices, improve long-run producer earnings, and
deliver a steady, adequate, and reasonably priced
supply of the commodity to consumers. These
agreements provide for market intervention by a
variety of means. Buying and selling of buffer
stocks to moderate price swings is one prominent
method. Assigning production and export quotas
is another. In price-stabilization arrangements,
the proposed price range must be compatible with
the long-term market trend. In addition, the
price-affecting mechanism must be sufficiently
flexible to cause prices to move in both upward
and downward ' directions. In contrast, the
agreements covering sugar, wheat, jute, and
tropical timber are not specifically designed to
minimize price fluctuations. Instead, they seek to
promote research and market development of the
respective commodities.

At the end of 1988, the United States was
participating in six of the eight international
commodity agreements, those covering coffee,
sugar, wheat, jute, natural rubber, and tropical
timber. The United States may enter into
international commodity agreements through
executive  agreements, treaties  requiring
ratification by a two-thirds majority of the Senate,
or specifically enacted legislation. A treaty is the
customary route. In general, the U.S.
Government has  reservations concerning
international price-stabilization schemes on the
grounds that they might create long-term market
distortions. In the U.S. view, world markets
should be allowed to operate freely and without
government interference. U.S. policy is generally
to promote research and development funding

32 The agreement covering tin has ceased to function for
all practical purposes since the collapse of the price of
tin in 1985. However, this section examines activities of
the Association of Tin Producing Countries, which tries
to impose tin export controls on member nations.
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rather than market intervention. The United
States is willing, however, to consider
participating in commodity agreements if there is
a demonstrated need in the market, if they are
economically sound and market oriented, and if
they offer a balance between producer and
consumer interests.

In 1988 there were several developments
affecting various commodity agreements. In
March, a new International Sugar Agreement
(ISA) came into effect. The United States signed
the ISA as an executive agreement on March 23,
1988. A new International Natural Rubber
Agreement (INRA) came into effect during the
last week of December, 1988. The new INRA will
remain in effect for 5 years, with the option of a 2
year extension. The United States singed the new
INRA in November 1988. The first International
Jute Agreement (IJA), which had been set to
expire in January 1989 after S years of operation,
was extended for two additional years. During this
period, member countries will negotiate on a
second 1JA.

Dramatically higher prices in 1988 for certain
metals and agricultural raw materials resulted in
an overall rise in the IMF’s index of non-oil
commodity prices over the previous year’s level.
The index marked an increase for the second
year in a row, rising by 23.4 percent in 1988.
Agricultural raw materials, on average, were
priced 9.4 percent above average 1987 levels,
reflecting  higher prices for fine wool
(63.3 percent), natural rubber (20.4 percent),
jute (15.3 percent), and hides (9.8 percent).
Metal prices on average went up by 48.2 percent
in 1988, weighted heavily by nickel and
aluminum price rises. Nickel prices increased by
183.0 percent, largely in response to an
export-levy dispute in the Dominican Republic
coinciding with low inventories and strong
demand for stainless steel. Aluminum prices
increased by 62.7 percent, due to increased
demand in the automobile industry, low
inventories, and strikes.

Coffee

The current International Coffee Agreement
(ICA) entered into force provisionally in October
1983 and definitively on September 11, 1985.
The United States participates in the ICA along
with 74 other nations, including 50 producing
countries that account for more than 99 percent
of the coffee entering world trade. The agreement
covers a 6-year period that may be extended for
an additional 2 years under the present terms.
The International Coffee Organization (ICO)
administers the ICA under rules and regulations
?sgg;ished by the International Coffee Council

ICC).

In 1988, the terms of the ICA remained
essentially unchanged from those of the previous
year. The agreement has no provision for a buffer
stock, but does provide for export quotas to
stabilize prices. Each exporting member country
is assigned an annual coffee export quota, and is
required to affix a certificate of origin to coffee
exports. Importing member countries are
required to refuse any shipments from exporting
countries not accompanied by valid ICA
certificates. The ICC set the 1987-88 quota at
58 million 60-kilogram bags (a bag is about
132 pounds), of which 54.4 million were
allocated to the larger producers entitled to a
“basic” quota. The remaining 3.6 million bags
were assigned to the smaller producers which are
exempt from quota cuts. As a result of low prices,
quotas were cut five times in the 1987-88 crop
year resulting in a final global quota of
51.5 million bags.

U.S. Department of Agriculture (USDA)
officials report that in return for the consumer
countries’ acceptance of the quota setting formula
for the 1987-88 crop year that the producers
favored, producers accepted the consumers’
formula for 1988-89. The consumers’ formula
moved quota distribution marginally closer to
quotas based on current levels of production,
stocks, and trade, and was favored by the United
States. The global quota for coffee year 1988-89
was set at 56 million bags and was evenly
allocated over the four quarters of the coffee
year. Each quarter was allocated 10.4 million
bags of Arabicas (a coffee type) and 3.6 million
bags of Robustas (a coffee type). Quota
distribution between large and small producers
was left unchanged from 1987-88. Under the
rules of the ICA, quotas can be reduced a
maximum of 3 million bags, to a minimum of 53
million bags for the 1988-89 crop year compared
with 51.5 million bags in 1987-88. Eighty-four
percent of the global quota for 1988-89 ‘is
“fixed,” based on exportable production
(production less domestic consumption), and a
percentage for exports to member countries for
crop years 1981-82 to 1987-88, excluding the
lowest year. Sixteen percent is “variable,” based
on verified stocks at the end of crop years
1987-88 or 1988-89. Quotas were adjustable by
coffee type (Arabica or Robusta) in 1988-89.
Two quota increases took place in the first
quarter of the 1988-89 year for Arabica coffees,
as rising prices reflected a shortage of this type.

Table 4 indicates that during 1984-88, the
average annual ICO composite indicator price
(1979 basis) ranged from $1.08 to $1.71 per
pound. In 1988, the monthly average composite
indicator price ranged from a low of $1.07 per
pound in August to a high of $1.24 per pound in
December, and averaged $1.16 per pound for
the year. 59



Table 4

%'.8.4.-';8 coffee: International Coffee Organization monthly average composite indicator prices, 1979 basis,

(Per pound)

Period 1984 1985 1986 1987 1988
January .........c0ciiiiiien, $1.38 $1.35 $2.04 $1.18 $1.15
February .. 1.41 1.33 1.91 1.16 1.21
March .... 1.43 1.32 2.04 1.01 1.18
April ... 1.44 1.32 1.92 1.04 1.16
May.... 1.48 1.32 1.77 1.1 1.16
June ......... it 1.45 1.31 1.54 1.02 1.19
JUIY it e e 1.41 1. 1.49 .96 1.14
August ........ i 1.43 - 1.20 1.54 .98 1.07
September .................... 1.42 1.19 1.81 1.05 1.14
October ..............c.cvvut 1.36 1.26 1.63 1.1 1.14
November .................... 1.38 1. 1.49 1.16 1.14
December .................... 1.34 1.75 1.31 1.15 1.24

Average .................. 1.41 1.33 1.7 1.08 1.16

Source: Complled from ICO data reported by the U.S. Department of Agriculture and the U.S. Department of

Commerce.

The current coffee pact expires in September
1989. Preliminary discussions on a new
agreement were held in April 1988. The United
States and the European Community indicated
that they would not agree to an extension of the
current ICA without modifications. Their main
concerns were that the current agreement did not
provide enough quality mild coffees within the
global quota and that discount sales were being
made to nonmember countries.33 A first round
of talks to negotiate a new agreement was held in
November 1988, but resulted in a deadlock over
framework changes.

Sugar

The 1987 International Sugar Agreement
(ISA) entered into force on January 1, 1988,
following expiration of the 1984 ISA. The
International Sugar Organization (ISO), located
in London, administers the agreement.
Concluded on September 11, 1987, the current
ISA is scheduled to operate for 3 years, but may
be renewed for 2 additional years. Like its
predecessor agreement, the 1987 ISA is merely
an administrative agreement—it does not contain
economic provisions to control prices through a
system of buffer stocks.3* The only change the

3 Some producers are willing to sell coffee to
nonmembers at a lower price once their export quotas to
members have been exhausted. As a result, a two tier
market has developed, which undermines the ability of
the coffee agreement to successfully defend the market.
34 The 1977 ISA, predecessor to the 1984 ISA, :
contained a market stabilization mechanism which
functioned through a system of buffer stocks and export
quotas that were manipulated to dampen fluctuations in
the free market price of sugar. The 1977 ISA was
generally ineffective in controlling the free market price
of sugar. This ineffectiveness was in large part the resuilt
of sugar's unique characteristics. Sugar is one of the
most widely grown crops in the world, owing to the fact
that identical refined sugar is obtained from tropically

own su%arcane and from temperately grown sugarbeets.
ndividual countries also heavily regulate their
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1987 ISA makes with regard to previous
agreements is the method of financing the ISO.
Rather than an even split between importers and
exporters, importers are liable for only
42.5 percent of the costs, with exporters
accountable for the remaining 57.5 percent. This
change was primarily made to more equitably
distribute the burden of payment between the two
groups as more exporters than importers are
signatories to the ISA.

As of October 1988, the Organization
consisted of 43 members, including . nine
importing countries—Canada, Finland, East

Germany, Japan, Korea, Norway, Sweden, the
Soviet Union, and the United States—and
34 exporting countries. Voting rights are assessed
in proportion to each member’s contribution to
the administrative budget. In November 1988,
U.S. voting rights were suspended for failure to
pay its 1988 budget assessment in full. The
United States participated in the 1984 ISA and its
predecessor agreements. .

During 1982-84, the target price range in the
ISA was 13 to 23 cents per pound. The use of
target prices was discontinued after 1984. Actual
prices have been below the 1982-84 target range
since February 1982. Table 5 presents the world
market prices for 1983-88.

34—Continued

production and trade in sugar. Relatively little sugar is
traded on the so-called free market. The free market
thus bears a disproportionate share of sugar shortages
and surpluses, with price instability being the result.
When crop failures reduce supplies, producing countries
supply their domestic needs first, preferential
arrangements second, and free-market demand last.
The free-market world price often soars as a result.
Similarly, when there are bumper harvests, the free
market becomes a distress market and prices plummet.
Furthermore, since sugarcane is a perennial crop that
requires about 20 months from planting to reach full
production (which then is continued for several years),
the price swings are usually extended (especially those on
the down side).
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Table 5§

Raw sugar: Monthly world market prices, 1977 ISA basis,' 1983-88
’ (In cents per pound)

Period 1983 1984 1985 1986 1987 1988
January ...... 6.03 6.97 3.62 4.86 6.49 9.66
Febru;yry ..... 6.43 6.64 3.70 §.57 7.38 8.53
March ........ 6.20 6.42 3.83 6.95 7.56 8.53
April ......... 9.58 5.99 3.42 8.33 6.68 8.54
May.......... 9.45 5.61 2.82 7.63 6.73 8.90
June ......... 10.74 5.63 2.78 6.33 6.44 10.56
July .......... 10.53 4.54 3.18 5.55 6.10 14.02
August ....... 10.56 4.05 4.39 5.57 5.62 11.15
September . ... 9.43 4.10 5.12 4.68 6.10 10.1§6
October ...... 9.69 4.64 5.01 5.39 6.65 10.28
November . ... 8.33 4.36 5.48 5.95 7.26 10.84
December .... 7.67 3.55 5.32 §.73 8.25 11.34

Average .. 8.72 5.20 4.06 6.04 6.77 10.21

' International Sugar Agreement, monthly average prices (f.o.b., Caribbean ports, bulk basis) calculated in

accordance with art. 61 of the 1977 agreement.
Source: Complied from UNCTAD data.

Wheat

The International Wheat Agreement (IWA),
unlike many international commodity agree-
ments, has no provisions for buffer stocks,
intervention price ranges, or export quotas. The
IWA consists of a Wheat Trade Convention and a
Food Aid Convention. As part of its
responsibilities, the IWA provides technical
studies, food aid pledges by exporters and rich
importers to needy developing countries, and
information collection. The various functions of
the IWA have been administered by the
International Wheat Council, the only commodity
organization in which the United States has had
membership as an exporting nation.

The original agreement for the IWA,
negotiated in 1971, was extended eight times; the
last extension ended June 30, 1986. A new IWA
was negotiated in 1986, with signatures affixed in
June 1986, and expires June 30, 1989. While
continuing all the functions and organizational
structure of predecessor agreements, the present
mandate for the IWA expands the scope of
research and reporting to include information on
other grains, but maintains an emphasis on wheat.
It also increases the pledges under the Food Aid
Convention. The new agreement remains without
the power to intervene in the market to regulate
supplies and prices. The principal difference
between past and present IWAs is that the new
current arrangement down-plays the language of
the preceding IWAs concerning eventual price
intervention.

In marketing year 1987-88,35 world utilization
of wheat rose to 534 million metric tons from
522 million tons the previous year.®¢ Total world
production in 1987-88 was 504.3 million tons,
down from 529.7 million tons the previous

3 July 1987 to June 1988.

% U.S. Department of Agriculture projections as
published in World Grain Situation and Outlook,
USDA-FAS, FG-9-88, September 1988. Utilization
data are based on an aggregate of differing local
marketing years. For countries for which stocks are not
available (excluding the USSR), utilization is estimated.

year. During the same period, world wheat
exports rose from 90.7 million tons to
104.7 million tons.

U.S. exports of wheat in 1987-88 increased
over the previous period, rising from 27.3 million
tons to 43.3 million tons. Increased import
demand, particularly for China, the USSR, and
Iran, and an accelerated level of wheat sales and
shipments from the United States and Canada,
have resulted in an increased level of world wheat
trade. Global demand is particularly strong for
quality bread wheat and durum, as supplies are
down in a number of exporting and importing
countries. The U.S. decision to free up
Commodity Credit Corporation (CCC) stocks is
another indication of stronger world demand.3
A further indication is the sharp drop in the feed
usage of wheat in the United States, from
11.2 million tons in 1986-87 to 7.6 million tons
in 1987-88.

Significantly smaller exportable supplies of
high-quality bread wheat and durum may cause a
number of countries either to increase their use of
domestically produced wheat or to reduce wheat
consumption in 1988 and beyond. A significant
drawdown in world wheat stocks is imminent with
utilization expected to exceed production for the
second consecutive year. In 1986-87, world
ending stocks were 175.3 million tons, or
33.6 percent of world utilization. It is anticipated
that for 1987-88, stocks will be drawn down to
145.6 million metric tons, or 27.3 percent of
world utilization.38  The drop in stocks is
expected to continue through 1988-89.

37 World Grain Situation and Outlook, USDA-FAS,
FG-13-87, November 1987.

% Stock data are based on an aggregate of differing local
marketing years and should not be construed as
representing world stock levels at a fixed point in time.
Stock data are not available for all countries and exclude
parts of Eastern Europe and Asia. Stock levels have
been adjusted by the U.S. Department of Agriculture for
estimated year-to-year changes in USSR grain stocks, but
do not purport to include the entire absolute level of
USSR stocks.
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Cocoa

The 1986 International Cocoa Agreement V

(ICCA),3 concluded in July 1986, replaced the
1980 agreement, which expired on September 30,
1986.40 In January 1987, the 1986 ICCA went
into effect as the requisite number of cocoa
producing and consuming member countries
provisionally ratified the accord.4! Unlike the
previous agreement, the world’s largest producer
of cocoa—the Ivory Coast—is a member of the
1986 ICCA. The agreement is scheduled to be in
effect for 3 years; after that time it can be
extended for an additional 3 years if a new
agreement has not been developed. The United
States has not been a member of any of the
ICCAs for a variety of reasons. Most notably the
U.S. Government believes that buffer stock
agreements generally do not work, that the
agreements have been inadequately funded, and
that unrealistic price ranges are specified in the
agreements.

The basic mechanism of the ICCA is a
250,000-ton buffer stock (which includes
100,000 tons of .cocoa carried over from the 1980
ICCA). The buffer stock is financed by a
1.4-cent per pound levy on member exports and
on member imports from nonmembers. The
ICCA provides for semiautomatic adjustment
mechanisms. Prices in the new ICCA are based
on Special Drawing Rights (SDRs) to moderate
currency fluctuations.42  Prices are reviewed
annually and are adjusted automatically by
115 SDRs/ton, up or down, if they are not within
the mandatory intervention levels and if the
buffer stock manager has bought or sold
75,000 tons of cocoa within a 6-month period.
The price ranges*® of the ICCA follow:

Approx.
SDRslton centslib.

Upper intervention

price (must sell) ...... 2,155 127
May seliprice .......... 2,100 124
Median price .......... 1,820 107
May buy price .......... 1,540 91
Lower intervention

price (must buy) ...... 1,485 88

Cocoa prices under the agreement are
determined by reference to a daily price and an
indicator price expressed in SDRs per ton. The

% The two Cs in the initials for the International Cocoa
Agreement (ICCA) are used to distinguish it from the
International Coffee Agreement (ICA§|:‘

40 The 1980 ICCA replaced the ICCA of 1975, and its
predecessor, the ICCA of 1972. :

41 Ratifications by countries accounting for 80 percent of
world exports and 65 percent of world imports are
needed for the agreement to enter into force.

“2 For 1988, the average SDR exchange rate was 0.75
SDR/U.S. dollar. .

43 As of April 1989.
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daily price is the average daily quote for cocoa
beans of the nearest three active futures trading
months on the London Cocoa Terminal Market
and on the New York Coffee, Sugar, and Cocoa
Exchange at the time of the London daily close.
The indicator price is the average of the daily
prices over 10 consecutive market days.

The ICCA also includes a provision for a
Withholding Scheme in case the buffer stock is
unable to maintain prices within the designated
range. Under the supervision of the buffer stock
manager, the scheme provides for the withholding
of a maximum of 120,000 tons of cocoa from the
market by producers if the indicator price is at or
below the lower intervention price for 5 or more
consecutive days, or when either 80 percent of
the maximum capacity of the buffer stock has
been filled, or when the net financial resources of
the buffer stock are only sufficient to purchase
30,000 tons of cocoa. The release of cocoa from
the Withholding Scheme would begin when the
indicator price has been at or above the median
price for 10 consecutive market days. Buffer
stock sales cannot resume until all cocoa has been
released from the Withholding Scheme.

Tin

Although the Sixth International Tin
Agreement (ITA) was granted a 2-year extension
by the International Tin Council (ITC) in April
1987, for all practical purposes the agreement has
ceased to exist, and there is presently no
commodity agreement between producing and
consuming countries to regulate world tin exports
and prices. However, actions taken by a group of
tin producing countries during 1987-1989 to
reduce worldwide tin inventories, along with
growing demand for tin, have combined to
achieve a recovery in the price of tin that

apparently could not be maintained under the
Sixth ITA .+

Declining tin prices prompted the Association
of Tin Producing Countries (ATPC), a cartel of
tin producers formed in September 1983, to
impose export controls on member nations.45 In
March 1987, the ATPC began a tin supply
rationalization plan to raise tin prices by
attempting to reduce worldwide tin inventories
from the level of 73,000 metric tons that
prevailed at the time. The ATPC agreed to limit
tin exports among all member nations to no more
than 96,000 metric tons until February 29, 1988.
In addition, China and Brazil, the two largest
producers outside the ATPC, agreed not to take
advantage of these quotas to increase exports.
Brazilian and Chinese exports had grown rapidly

44 These developments followed the announcement in
October 1985 that the ITC could no longer support tin
prices at the ITA floor price of $5.65 per pound due to
credit problems. Tin prices soon dropped to $2.40 per
pound. Since the tin price collapse, the ITC has
concentrated on fighting legal challenges by creditors.

4¢ The ATPC consists of Malaysia, Indonesia, Thailand,
Australia, Bolivia, Zaire, and Nigeria.
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since 1980, when neither nation exported tin, to
26,000 and 10,000 metric tons, respectively,
during 1988. In January 1988, the ATPC
announced that tin inventories had fallen to
45,000 metric tons as a result of stronger demand
for tin by the electrical, container, and
construction industries and export controls. As a
result, the ATPC agreed to raise annual tin export
quotas for its seven members by 6 percent to
101,900 metric tons until February 28, 1989. The
combination of increasing demand and a steady
depletion of worldwide tin inventories served to
exert upward pressure on tin prices throughout
1988 as tin for New York delivery rose from
$4.27 in January 1988 to $4.60 in December and
tin inventories declined to 38,000 metric tons by
yearend 1988.

In January 1989, the ATPC announced an
increase of 4 percent in its annual export quotas
to 106,400 metric tons beginning in March 1989.
The ATPC also announced that these quotas are
to be maintained in cooperation with Brazil and
China, which agreed to hold their exports at
31,500 and 10,000 metric tons respectively. The
ATPC anticipates reducing tin inventories to
30,000 metric tons by January 1990 and looks
for tin prices to improve to the $5 per pound
level.

During 1988, the U.S. General Services
Administration (GSA) disposed of 2,784 metric
tons of tin to bring the entire U.S. strategic tin
stockpile as of December 31, 1988 to
174,269 metric tons. The ATPC called on the
U.S. Government to “continue to restrict its
releases of tin from its strategic stockpile” in an
effort to further support tin prices.

Natural Rubber

Developing countries account for nearly all of
the world’s production and exports of natural
rubber. The importance of natural rubber in
international trade between developed and
developing countries led UNCTAD to convene a
negotiating conference in 1976 for the purpose of
formulating an international agreement on natural
rubber and several other commodities. The
resulting agreement on rubber is called the
International = Natural = Rubber  Agreement
(INRA) .46

The INRA, which was finalized and signed on
October 6, 1979 (INRA 1979), came into force
provisionally on October 23, 1980. The United
States joined INRA in May 1981. The agreement
expired in 1985, but was extended for a 2-year
period through October 23, 1987, by the

46 For more details about the INRA and its operations,
see Operation of the Trade Agreements Program, 33rd
Report, 1981, USITC Publication 1308, pp. 91-94; and,
Operation of the Trade Agreement Program, 38th
gefgrt, 1986, USITC Publication 1995, pp. 3-14 and

International Natural Rubber Organization
(INRO), which administers the provisions and
supervises the operations of the agreement. On
March 20, 1987, the major producing and
consuming countries of natural rubber reached a
new accord, INRA 1987 (or INRA II), and
decided to allow INRA 1979 to lapse after
October 1987.

Through most of 1988, INRA 1987 was not in
force because less than 75 percent of the
producing and consuming members had ratified
it. An official of the U.S. Department of
Commerce stated that INRA 1987 came into
effect on December 28, 1988. INRA 1987 is
similar in coverage to INRA 1979—the only
significant difference ‘pertains to the procedure
for review and revision of the intervention price
range. The intervention and trigger prices, both
upper and lower, are set as fixed percentages of a
reference price.4” The reference price is a
midrange price level that is reflective of recent
market prices. Both INRA 1979 and INRA 1987
call for automatic adjustments of 5 or 3 percent,
up or down, to the reference price under certain
circumstances.4®8  Unlike INRA 1979, which
allows the International Rubber Council to adopt
percentage adjustments lower or higher than the 3
and 5 percent, INRA 1987 only allows the
Council to raise the percentage adjustment. INRA
1987, is scheduled to operate for the same
duration as INRA 1979, that is, for 5 years plus a
possible two-year extension.

INRA 1987 was signed on behalf of the
United States on August 28, 1987, but was not
ratified by the U.S. Government until November
1988.4¢ The delay in ratification was due to
budgetary restrictions, which made it unclear how
the funding for INRA 1987 would be
appropriated or allocated. This difficulty was
overcome when the U.S. Government decided to
allow funds from INRA 1979 to be rolled over to
INRA 1987 rather than returned to the U.S.
Treasury. ' )

47 For an explanation of reference, intervention, trigger,
and indicative prices, see Operation of the Trade
Agreements Program, 33rd Report, 1981, USITC
Publication 1308, pp. 92-94; and Operation of the
Trade Agreements Program, 32nd, 1980, USITC
Publication 1414, pp. 90-92.

4@ U.S. Department of Commerce, International Trade
Administration, Office of Commodities. Under article
32 of INRA 1979 and article 31 of INRA 1987, the
reference price is automatically revised by 5 percent if
the average of the daily market indicator prices over the
prior six-month period is either below the lower
intervention price or above the higher intervention price.
The reference price is automatically by 3 percent if net
buffer stock purchases or sales amounting to 300,000
metric tons have taken place since (a) the entry into
force of this agreement, (b) the last revision under this
paragraph, or (c) the last revision under paragraph two
of the article, whichever is most recent.

49 U.S. Department of State, Airgram, Reference No. A
301, Dec. 5, 1988.
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The buffer-stock manager continued the buy
and sell functions throughout 1988, even though
INRA 1979 had lapsed and INRA 1987 was not
yet in effect.59 Through most of 1988, the
buffer-stock manager was forced to sell as the
price of natural rubber exceeded the “must sell”
level of 242 Malaysian/Singapore cents per Kkilo
(52.3 U.S. cents per pound).5 Through
intervention, however, the buffer-stock manager
was able to maintain the market price of natural
rubber within the allowable price band. The
manager claimed that the daily market indicator
price (DMIP) was one of the factors that caused
the price to remain above the “must sell” level,
since the DMIP was generally higher than his
selling price.52 He said that there is practically no
relationship between the prices he offers in each
market and the figures quoted by trade groups for
DMIP calculations.53

Worldwide consumption of natural rubber
reached 5.125 million metric tons in 1988, a
7-percent increase over the 4.805 million metric
tons in 1987.54 Worldwide production of natural
rubber in 1988 is estimated at 4.995 million
metric tons, an increase of more than 4 percent
over 4.775 million metric tons in 1987. Natural
rubber stocks declined in 1988 as natural rubber
demand rose about 3 percent faster than
production. The overall drop in natural rubber
stocks for the year has been reported as
120,000 metric tons.55

Jute

The first International Jute Agreement (IJA)
was scheduled to expire on January 9, 1989,
after five full years of operation, but was
extended for two more years until January 1991.
Member countries will be using these two years to
negotiate a second 1JA. The IJA was originally
signed in 1982 under the auspices of UNCTAD.
The IJA came into operation on January 9, 1984,
with the establishment of the International Jute
Organization (IJO), which administers the IJA.

%0 For more details about the background of the buffer
stock, see Operation of the Trade Agreement Program,
39th Report, 1987, pp. 3-16 and 3-17.; and, Operation
of the Trade Agreement Program, 31st Report, 1979,
pp. 86 and 87.
%' For an explanation of “Must Sell,” “May Sell,” and
similar terms incorporated in INRA, see Operation of
tghze g'rade Agreements Program, 33rd Report, 1981, pp.
-94.
52 For an explanation of DMIP, see Operation of the
Trade Agreements Program, 33rd Report, 1981, USITC
Publication 1308, p. 92; and, Operation of the Trade
Agreements Program, 35th Report, 1983, USITC
Publication 1535, pp. 140-141.
83 International Natural Rubber Organization, Draft
Report of the Twenty First Meeting of the Committee on
Buffer Stock Operations, Aug. 25, 1988, p. 11. This
meeting took place on Apr. 22, 25 and 27, 1988, in
Kuala Lumpur, Malaysia.
%4 International Rubber Study Group, Rubber Statistical
Bulletin, London, Vol. 43, No. 7, April, 1989, table 1.
% International Rubber Study Group, Rubber Statistical
Bulletin, London, Vol. 43, No. 7, April, 1989, table 1.
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Signatories to the IJA consist of five exporting
countries, which account for more than 95
percent of world jute exports, and 37 importing
countries, including the United States and the EC
countries, which account for more than
65 percent of world imports. There are also six
additional countries and 22 organizations that
are admitted as observers. Funding for projects is
based almost entirely on contributions from the
importing countries.

The objectives of the IJA are to (a) improve
structural conditions in the jute market, (b)
enhance the competitiveness of jute and jute
products, (c¢) maintain and enlarge existing
markets as well as to develop new markets for
jute and jute products, (d) develop production of
jute and jute products with a view to improving
their quality for the benefit of importing and
exporting members, and (e) develop production,
exports, and imports of jute and jute products so
as to meet the requirements of world demand and
supply. These objectives are to be met through
research and development projects, market
promotion, and cost reductions in production and
processing. Unlike some intergovernmental
commodity agreements, the IJA currently has no
authority to stabilize world prices or supplies
through the establishment of buffer stocks,
pricing-level measures, or export quotas.

During 1988, member countries held two
formal sessions. These meetings dealt primarily
with issues pertaining to renegotiation or
extension of the IJA. Many of the members from
importing countries are opposed to changing any
of the intent of the first IJA. In contrast, the
members from exporting countries want a
different approach taken and are in favor of
several new, controversial provisions including (1)
a price stabilization policy, (2) mandatory
funding for projects by all member countries, and
(3) negative campaigning against the use of
synthetic fibers. )

World production of jute fiber was
2.9 million metric tons in crop year 1988-89.
This was a sharp decline from the 6.4 million
metric tons in crop year 1985-86, when the
combination of favorable weather conditions and
increased  acreage planted resulted in
overproduction and bumper crops in all major
producing countries. World production has
declined in the past two years because increased
preference for synthetic fibers has cut into
demand for jute and growers are switching to
more profitable crops, such as rice, pulses, and
oilseeds. India, Bangladesh, and China account
for about 85 percent of world jute production.
India was responsible for the greatest share,
40 percent (1.2 metric tons) in 1987-88.
Bangladesh and China accounted for 26 percent
and 19 percent respectively that year.
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These developing countries are also the major
producers of jute products (i.e. yarns, fabrics,
carpetbacking, bags, and sacking.) Much of
Bangladesh’s production of jute products is
exported. Bangladesh provided more than forty
percent of the total world exports of these
products in 1987-1988. India and China, on the
other hand, produce these products more for
domestic consumption. India supplied 24 percent
of the exports and China 7 percent in
1987-1988.

Tropical Timber

The International  Tropical = Timber
Agreement (ITTA) came into force on April 1,
1985, following 8 years of preparatory work and
negotiations carried out under the aegis of
UNCTAD. Since its entry into force,
18 producer countries and 23 consumer
countries have signed the agreement. These
countries account for over 95 percent of world
trade in tropical timber.

The objectives of the ITTAS6 reflect a
recognition by member governments that tropical
timber is a commodity that, unlike many others,
is harvested from mostly virgin forests, is a
product of highly fragile ecosystems, and is
renewable, under certain conditions, only over a
long time span. Broadleaved hardwood forests
need minimally 30 to 50 years, and, in many
cases, up to 100 years, to produce harvestable
logs, making management of this resource very
different from that of other agricultural resources.
Another unique feature of this commodity is that
tropical forests not only yield valuable timber for
export, but also play an important role in the
protection of the planetary environment, and
provide a life support system for the people who
live in or near those forests. For these reasons,
the ITTA seeks to ensure that the economic use
of tropical timber is kept in balance with
conservation of the resource and with
environmental needs. It is the only international
commodity agreement to include such objectives.

The ITTA held its fourth and fifth sessions in
1988. The fourth session,57 held in Rio de
Janeiro, Brazil during June and July 1988, was
the first of a planned series of Spring Council
meetings to be held in host member countries. At
the meeting, the ITTA concentrated on
strengthening its project procedures, resulting in a
new requirement that project proposals be
submitted to the Council at least 8 weeks prior to
each session. The Council also delineated general

® For the purpose of the ITTA, “tropical timber” is
defined as nonconiferous tropical wood for industrial uses
which grows or is produced in the countries situated
between the Tropic of Cancer and the Tropic of
Capricorn. The term covers logs, sawnwood, veneer,
and plywood.

87 The ITTA held its second and third sessions in 1987.

project and nonproject priorities for each of three
areas: reforestation and forest management;
forest industry; and economic information and
market intelligence. A U.S. initiative for a market
study group, modeled after the EC Timber
Committee, was also tabled and discussed. The
fifth session, held in Yokohama during November
1988, emphasized the organization’s nonproject
work. Plans were also made for a 2-day market
review to be held in conjunction with the sixth
council session scheduled for May 16-24, 1989,
in the Ivory Coast. An elaboration of a work
program in forest management by a panel of
experts from member governments was also
undertaken during the meeting, and a number of
projects and preprojects were approved.

The ITTA is the third commodity agreement
to be negotiated under the framework of
UNCTAD'’s IPC. Its objectives are to provide an
effective framework for cooperation and
consultation between tropical timber producing
and consuming countries with a view to promoting
the expansion and diversification of international
trade in tropical timber and improving structural
conditions in the tropical timber market. To these
ends, the ITTA seeks to promote research and
development aimed at improving forest
management and wood utilization, improving
market intelligence, encouraging increased and
further processing of tropical timber in member
producing countries, encouraging reforestation
and forest management activities, improving
marketing and distribution of tropical timber
exports of producing members, and encouraging
national policies aimed at sustainable utilization
and conservation of tropical forests and their
genetic resources and at maintaining the
ecological balance in the regions concerned. It is
envisaged that projects in these areas will be
financed from the Second Account of the
Common Fund for Commodities when it becomes
operational, from regional and international
financial institutions, and from voluntary
contributions.

Other Trade Agreements Activities

The Bilateral Investment Treaty Program

The U.S. Bilateral Investment Treaty (BIT)
program was launched in late 1981 to help
protect U.S. direct investment abroad.5®¢ BITs
with interested countries, usually low- and
middle-income developing countries, guarantee
U.S. investors abroad certain rights and
protections. The program is based on the idea
that when some of the risks and restrictions
associated with overseas investment—particularly
those in developing countries—are eliminated,
U.S. international investment flows should
increase.

%8 For a complete discussion of the BIT program, see the
Operation of the Trade Agreements Program, 35th
Report, 1983, USITC Publication 1535, pp. 36-43.
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The U.S. Government negotiates BITs using a
prototype treaty that has the following main
objectives: (1) ensure national treatment status,
including provisions to hire whomever companies
desire to manage the venture, (2) unrestricted
capital and profit repatriation, (3) expropriation
protection based on the “fair market value” of
the investment, and (4) binding third-party
arbitration to resolve disputes. This model is an
updated version of the original BIT prototype
treaty and dates from early 1984.

Since the beginning of the program, the
United States has held preliminary discussions
with over 40 countries. In 1986, 10 BITs were
submitted to the Senate for ratification.5® In
1988, 8 BITs were ratified by the Congress, and
signed into law by the President.60 Negotiations
continue on BITs with developing countries in
Africa, Asia, and Latin America.

United States-Israel Free-Trade Area
Agreement

The United States-Israel Free-Trade Area
Agreement,8! the FTA entered into by the United
States, became effective on September 1, 1985,
with the first of a series of tariff reductions and
eliminations.62  Over a 10-year period, the
agreement will eliminate tariffs on all trade
between the two countries. The FTA covers not
only manufactured goods and agricultural
products, but also areas that are not presently
covered by GATT, such as trade in services,
intellectual property rights, and trade-related
investment performance requirements.s®

% The 10 countries are Morocco, Turkey, Panama,
Egypt, Senegal, Haiti, Zaire, Cameroon, Bangladesh,
and Grenada.

% Of the original 10 submitted to Congress for
ratification, all were ratified except those negotiated with
Haiti and Panama. These treaties will not go into effect
until the United States formally exchanges instruments of
ratification with the other countries. As of February
1989, the United States had not formally exchanged the
instruments of ratification with the 8 countries.

¢ An FTA is an agreement in which participating
countries remove substantially all trade barriers with
respect to each other. GATT article XXIV establishes
an exception to GATT obligations, in particular the
MFN obligation, for FTAs provided: &) duties and
restrictions on “substantially all the trade” between the
members are eliminated; and (2) each members’ duties
and regulations are not more restrictive than those
existing prior to the FTA. The GATT also permits
interim agreements that lead to the formation of an FTA
“within a reasonable length of time."

82 For a discussion of the U.S.-Israel Free-Trade Area
Agreement, see the Operation of the Trade Agreements
Program, 36th Report, 1984, USITC Publication 1725,
Pp. 26-33.

83 The United States has retained its rights under the
Multifiber Arrangement to restrain disruptive imports of
textiles and apparel from Israel.
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Imports are broken down into four categories
for the purpose of phasing out customs duties.
Each of the categories will follow a different
staging pattern based on the sensitivity of
domestic products to imports, with the complete
elimination of duties accomplished by January 1,
1995. Duties on the most import-sensitive
products, which fall into category 4, will remain
unchanged at least until January 1, 1990. On
September 1, 1985, duties on products in the
first, the least sensitive category, were completely
eliminated, and duties on products falling into
categories two and three were reduced.

The year 1988 was the third full year of
operation for the United States-Israel FTA. Total
imports under its special-duty provisions were at
their lowest level since the FTA became
operational. The total reported value of imports
under the FTA in 1988 was $717 million, or
about 24 percent of total U.S. imports from
Israel. Comparable figures for previous years were
$763 million, 29 percent of total U.S. imports
from Israel in 1987, and $734 million, or about
30 percent of total U.S. imports from Israel in
1986. Many of the top items imported under
special duty provisions of the United States-Israel
FTA were electronic products, such as radios,
data processing machines, electrical articles, and
telephones. Table 6 lists imports of the top 10
items imported from Israel under the United
States-Israel FTA.

In terms of dollar value, overall bilateral trade
between the United States and Israel has been
growing at a healthy rate. In both 1987 and 1988,
U.S. exports to Israel rose 18 percent, with 1988
exports totaling over $2.4 billion. Total U.S.
imports from Israel rose by about 13 percent in
1988, to nearly $3.0 billion. The bilateral trade
balance, a U.S. deficit of $536 million, remained
in Israel’s favor for the third year. For a list of
leading goods in U.S.-Israel trade during 1988,
see appendix tables B-3 and B-4. ‘

The United States and Israel held annual talks
on the FTA in June. Each side brought certain
trade-related concerns to the meeting. The
United States raised the issue of certain Israeli
taxation practices that the U.S. Government feels
discriminate against exports to Israel. The tax
practices include an import levy, known by its
Hebrew acronym TAMA (meaning additional
rate of increase), and a purchase tax which
allegedly discriminates against imports of finished
goods. Israel expressed concern about U.S.
Government procurement, where, it feels, Israeli
companies are discriminated against relative to
U.S. firms. Israel also feels that new U.S.
legislation (in the Defense Appropriation Act of
1988) has the effect of reducing the list of
products from foreign sources eligible for
Department of Defense procurement. The two
governments agreed to set up two joint working
groups to study the issues.
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Table 6

Leading U.S. imports for consumption from Israel, under special-duty provisions of the U.S.-Israel FTA,

customs value, 1986-88

(thousands of dollars)

TSUSA
Item No. Description 1986 1987 1988
685.3300" Radio apparatus, and partsn.s.p.f ........... 2,185 20,590 50,904
676.3077 Other data processing machines, n.s.p.f...... 1,226 13,430 27,079
688.4280 Electrical articles, partsn.s.p.f .............. 48,677 17,983 23,799
684.5940 Other telephonic apparatus, parts n.s.p.f ..... 13,754 13,337 20,906
712.0500 Optical instruments, apparatus, parts ........ 1,182 8,584 20,860
712.4975 Electrical measuring eq & parts n.s.p.f ....... 4,922 4,799 15,813
709.1540 Electro-surgical apparatus, n.s.p.f ........... 15,829 18,401 14,349
740.1300 Other necklaces, neckchains, gold ........... 7,354 5,390 13,125
684.5845 Other telephonic terminal equipment & parts ... 2,154 7,375 11,846
710.5000 Other surveying instruments and parts ........ 0 0 9,292
Totalofitems shown .................... 97,282 109,890 207,975
Allother .........cciiiriiiiininennnns 636,878 652,643 509,172
Total all commodities ....................... 734,160 762,533 717,147

' Prior to July 1, 1987, trade for TSUSA item 685.3300 was reported under item 685.3277.
Source: Compiled from official statistics of the U.S. Department of Commerce.

U.S.-U.S.S.R. Grain Agreement

On November 28, 1988, the United States
and the Soviet Union agreed to extend the United
States-Soviet 5-year Long-Term Grain Agreement
(LTA), which expired on September 30, 1988.84
The extension covers the period October 1,
1988-December 31, 1990.65 Although more than
9 months of difficult negotiations®® failed to result
in a new long-term deal, the two sides agreed to
restart negotiations before the extended
agreement expires.6?

The terms of the LTA—which continue under
the extended agreement—call for U.S. exports to
the Soviet Union of at least 9 million metric tons
(mt) of U.S. grains during each agreement year
(Oct. 1 through Sept. 30 of the following year).
At least 4 mt of the total must be wheat and
4 mt, corn, but the Soviets may substitute
500,000 mt of soybeans or soybean meal for the
additional 1 mt of wheat or corn.68 During the

& Foreign Broadcast and Information Service (FBIS),
Daily Report: Soviet Union, Nov. 29, 1988, p. 11.

85 The Soviets also have long-term grain supply
agreements with Canada, Argentina, France, China and
Hungary. For details, see article by Christian J. Foster
in U.S.S.R. Agriculture and Trade Report, USDA,
Economic Research Service, May 1988, pp. 41-42.

® The six rounds of negotiations are referenced in the
56th Quarterly Report to the Congress and Trade Policy
Committee on Trade Between the United States and the
Nonmarket Economy Countries During July September
1988, USITC Publication 2146, January 1989, p. 18,
(hereafter referred to as the 56th Quarterly

Report . . .).

87 l;?ls, Daily Report: Soviet Union, Nov. 29, 1988,
p. 11.

8 Since the extension of LTA includes 3 months in
addition to 2 agreement years, the terms of the extension
call for prorating Soviet purchase requirements for that
period. (Bureau of National Affairs [BNA],
International Trade Reporter, Nov. 30, 1988, pp.
1557-1558.)
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