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PREFACE

Section 163(b) of the Trade Act of 1974 (Public Law 93-618, 88 Stat.
1978) directs that, at least once a year, the United States International
Trade Commission submit to the Congress a factual report on the operation of
the trade agreements program of the United States.

The trade sgreements program encompasses "all activities consisting of,
or related to, the administration of international agreements which primarily
concern trade and which are concluded pursuant to the authority vested in the
President by the Constitution . . ."™ 1/ and other legislation. Among such
other laws are the Reciprocal Trade Agreements Act of 1934 (which modified the
Tariff Act of 1930 and started the trade agreements program), the Trade
Expansion Act of 1962, the Trade Act of 1974, and most recently, the Trade
Agreements Act of 1979.

The Trade Policy Committee (TPC) is the mechanism by which most decisions
concerning the operation of the trade agreements program are made. The TPC is
chaired by the President's principal advisor on international trade, the
United States Trade Representative.

This report is the 34th report to be submitted under section 163(b) and
its predecessor legislation. The period covered in the report is calendar
year 1982, although occasionally, to enable the reader to understand
developments more fully, events in early 1983 are also mentioned. The report
consists of an introduction and five chapters. The introduction provides
background to the report by covering the economic and trade performance of the
United States during 1982. Chapter 1 contains a summary of the report and
treats two special topics which highlight developments in the trade agreements
sphere during the year. Chapter 2 concerns activities in the General
Agreement on Tariffs and Trade (GATT), the main area of multilateral
trade-agreement activities. Such activities outside the GATT are reported in
chapter 3. Chapter 4 discusses bilateral relations between the United States
and its major trading partners. The administration of U.S. law, including
decisions taken on remedial actions aveilable to U.S. industry and labor, is
covered in chapter §.

The report was prepared principally in the Trade Reports Division of the
Commission's Office of Economics. Assistance was provided by the Commission's
Office of Executive Liaison and Special Adviser for Trade Agreements, the
Office of the General Counsel, the Office of Tariff Affairs, the Office of
Industries, the Office of Data Systems, and the Research Division of the
Office of Economics.

1/ Executive Order No. 11846, Mar. 27, 1975.






3
INTRODUCTION

The U.S. Economy snd U.S. Trade in 1982

Economic Performance of the United States

The U.S. economy begsn 1982 in the midst of a recession that started in
July 1981. It continued throughout 1982 and turned out to be the longest and
deepest recession of the post-World War II period. The unemployment rate
reached a postwar high, and capacity utilization fell to a postwar low.
Inflation, however, was greatly reduced from the levels of recent years, and
interest rates fell sharply from their 1981 highs.

Real gross national product (GNP) declined 1.8 percent in 1982, the ‘
largest annusl decline since 1946. 1In 1981, real GNP increased 1.9 percent,
and in 1980, it declined 0.2 percent. 1In 1982, it was no higher than in 1979.

Declining U.S. exports contributed to the severity of the U.S.
recession. The decline in real U.S. exports of goods and services accounted
for more than a third of the total decline in real GNP in 1982. The share of
U.S. production that was exported fell from 14.0 percent in 1980 to 11.5
percent in 1982. 1In the previous four recessions, strong foreign demand
caused the share of exports to rise, somewhat offsetting the decline in
domestic demand. But the strength of the U.S. dollar in recent years made
U.S. goods less competitive and helped cause the decline in U.S. exports.

The pattern of business activity in 1982 was uneven. Real GNP dropped at
an annual rate of 5.1 percent in the first quarter of the year. Sharply lower
production of motor vehicles contributed substantially to the decline. 1In the
second quarter, real GNP increased at an annual rate of 2.1 percent despite
declining final sales. The increase in output and the decrease in final sales
caused business inventory levels to increase sharply.

Although real GNP rose at an annusl rate of 0.7 percent in the third
quarter, final sales dropped even further. As a result, inventory levels
increased slightly. Economists had hoped that the 10-percent cut in personal
income taxes that occurred on July 1 would spark an economic recovery, but
there was none.

Final sales increased in the last quarter of 1982, but real GNP fell at
an annual rate of 1.9 percent. Business inventories decreased at a record
pace in the final quarter, setting the stage for an increase in business
activity in the first quarter of 1983. For 1982 as a whole, business
inventories fell 22.5 percent.

Reflecting the poor overall performance of the U.S. economy in 1982,
industrial production fell in 9 of the 12 months of the year. At the end of
the year, the index of industrial production was 5.9 percent below its level
at the start of the year and 8.8 percent below its cyclical peak of July 1981.

The unemployment rate, which was 8.8 percent at the beginning of the
year, increased throughout most of 1982 before reaching a post-World War II
high of 10.8 percent in December 1982, The previous postwar high had been3the
9.0-percent rate reached in January 1975. About 2.75 million fewer nonfarm
workers were employed in December 1982 than in July 1981.
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The slowdown in economic activity did have one positive result: the rate
of inflation fell sharply in 1982. All major price indexes showed sharply
lower rates of inflation. The GNP deflator rose 4.4 percent in 1982, after
rising 8.9 percent in 1981 and 10.2 percent in 1980. The Producer Price Index
rose only 3.5 percent in 1982, compared with a 7.1-percent rise in 1981 and a
11.7-percent rise in 1980. The Consumer Price Index rose 3.9 percent in 1982,
the smallest annual increase since 1972. Consumer prices rose 8.9 percent in
1981 and 12.4 percent in 1980.

In addition to the U.S. recession, other factors helped cause the rate of
inflation to fall. A worldwide recession and energy conservation efforts
lowered the demand for oil and caused its price to fall. Bountiful harvests
kept agricultural price increases low in 1982. 1In addition, a strong U.S.
dollar helped limit increases in.the price of imports.

The recession and the sharp decline in the inflation rate combined to
keep wage increases low. The wage rate of production workers rose 6 percent
in 1982, the smallest annual increase in 15 years. In some hard-pressed
industries, wages actually fell in 1982.

One of the year's most significant developments was the sharp decline in
interest rates that occurred in the second half of the year. Interest rates
fluctuated somewhat in the first half, but they were essentially the same in
June as they were in January. Although both long- and short-term interest
rates fell sharply after midyear, the decline in long-term rates was not as
sharp as the fall in short-term rates. For example, the federal-funds rate
fell 5 percentage points from June to the end of the year, from 14 percent to
9 percent; mortgage rates fell 4 percentage points over the same period, from
17 percent in June to 13 percent at yearend.

The yield on 3-month Treasury bills (T-bills), which reached an alltime
high in mid-1981 at just over 16 percent, fell from 12 percent in July 1982 to
8 percent in September 1982. For the remainder of the year, the yield on
3-month T-bills fluctuated around 8 percent. The yield on long-term Treasury
bonds fell 3.5 percentage points in the last 6 months of 1982, from 14.0
percent to 10.5 percent.

Several factors combined to lower interest rates. The recession lowered
the demand for loanable funds by causing private borrowing to fall sharply.
Businesses cut back on borrowing because of slow sales and unused capacity,
whereas individuals cut back on borrowing because of growing uncertainties
about future employment and high interest rates.

The sharp decline in the inflation rate also contributed to the sharp
decline in interest rates. 1Interest rates may be thought of as containing two
components, an inflation premium and a "real"™ rate. The inflation premium
reflects the expected rate of inflation and ensures that investors who lend
money will not see the value of the principal eroded by inflation. The real
rate is the rate of interest after subtracting the inflation premium. The
real rate reflects the increase in purchasing power that lenders receive from:
their loans. The sharp decline in the U.S. inflation rate in the first half
of 1982 reduced inflationary expectations. As a result, the inflation premium
in interest rates fell.
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From the end of World War II to the early 1970's, the real rate of
interest fluctuated somewhat, but averaged about 3 percent. 1In recent years,
however, the real interest rate has fluctuated a great deal: it has been
negative, and it has been as high as 12 percent. 1In 1982, real interest rates
were at historically high levels. Despite the fall in nominal interest rates
in the latter half of the year, the real interest rate averaged about
10 percent for the year. Economists believe that the large Government budget
deficit and the recent history of double--digit inflation have helped keep the
real interest rate unususlly high, but they admit that they cannot completely
explain why the real rate is so high.

The sharp decline in nominal interest rates lowered the real rate in the
second half of the year, but the falling inflation rate prevented the drop
from being even larger. The high real interest rate probably contributed to
the severity of the recession. Businesses and consumers were reluctant to
borrow because of the high real costs of borrowing. Without the spark
provided by increased borrowing, the economy languished for most of the year.

Another reason why interest rates fell sharply in the second half of 1982
was the passage of a tax increase in July 1982. The size of the Federal
budget deficit, which reached $110 billion in 1982, had grown to such
proportions that investors feared that the demand for credit by the Treasury
would keep upward pressures on interest rates. Some investors felt that the
tax increase showed that the Government was concerned about the deficit and
was working to reduce it.

A sharp increase in the growth rate of the money stock (M1l) also helped
lower interest rates. 1/ As 1982 began, the Federal Reserve Board (Fed) vowed
to restrain growth in money and credit to try to bring down the inflation
rate. To accomplish this, the Fed set a target range of 2.5 to 5.5 percent
for M1 growth. From December 1981 to July 1982, M1l grew at a 5.4-percent
annual rate, which was just inside the target range. From July 1982 to
December 1982, however, it grew at a 13.0-percent annual rate, which was well
above the target range. For the year, Ml grew 8.6 percent.

The sharp increase in Ml in the second half of 1982 was caused by a
number of factors. 1In July, Fed Chairman Paul Volcker announced to Congress
that because of the sluggish U.S. economy and problems with international debt
repayments, "“[money] growth somewhat above the targeted ranges would be
tolerated for a time . . . ." 2/ 1In addition, many All-Savers Certificates
matured in the last quarter of 1982, causing an abnormally sharp increase in
the money stock. 1In December, banks and savings and loan associations
established new money market deposit accounts that distorted the money stock
figures. As a result, the Fed announced that it would no longer concentrate
on M1 growth in setting monetary policy and that it would pay more attention
to M2, a broader money stock measure that was less affected by the
institutional changes.

The surge in the money stock in the second half of the year and the fall
in the demand for money combined to help push interest rates lower. At
yearend, interest rates were still at historically high levels, but they were
down considerably from their 1982 peaks.

1/ M1 is the sum of currency and demand deposits.
2/ Federal Reserve Bulletin, August 1982, p. 491.
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High real interest rates and concerns about the international financial
system kept the U.S. dollar strong in 1982. The high real interest rates
attracted foreign capital to the United States, whereas problems with debt
repayment for countries such as Argentina, Mexico, and Poland prompted

investors to purchase U.S. assets, which are viewed as the safest in the world.

In 1982, the trade-weighted value of the dollar rose 12.4 percent; in
1981, it increased 11.3 percent. 1/ The value of the dollar peaked against
most currencies in November, but fell in December because of concerns about a
record deficit in the U.S. current account balance.

On a bilateral basis, the value of the dollar increased 18 percent
against the British pound in 1982, 2/ 4 percent against the Canadian dollar,
17 percent against the French franc, 6 percent against the West German
deutsche mark, and 7 percent against the Japanese yen. The value of the
dollar, which at one point in the year was up 26 percent against the yen since
the start of the year, fell 15 percent against the yen in the last 2 months of
1982, following statements by officials from both countries that the dollar
was substantislly overvalued.

The continued strength of the dollar in recent years has made U.S.
exports less competitive in foreign markets and made imports more competitive
in the United States. As a result, the U.S. merchandise trade balance has
worsened. Because trade flows respond to exchange-rate changes only after a
lag, 3/ the strength of the dollar in 1982 probably means that the merchandise
trade deficit will worsen again in 1983.

Trade Performance of the United States

In 1982, the U.S. current account registered a deficit for the first time
in 5 years. The $6.1 billion deficit followed surpluses of $6.6 billion in
1981 and $3.7 billion in 1980. The surplus in services was relatively
unchanged, but a sharp increase in the merchandise trade deficit pushed the
current account into deficit. Although both the price of oil and the volume
of 0il imports declined in 1982, the U.S. merchandise trade deficit reached a
record high of $37.4 billion; the deficit was $36.0 billion in 1981 and $33.6
billion in 1980
(table 1).

Both imports and exports fell in 1982 because of the worldwide recession,
but the decrease in exports was greater than the decrease in imports because
of the strength of the U.S. dollar in foreign-exchange markets in recent
years. The value of exports fell 11 percent in 1982, whereas the value of
imports fell only 6 percent. 4/ The decline in exports was the first since
1958, and the decline in imports was the first since 1975.

1/ Trade-weighted average dollar value of 17 industrial countries as
reported in International Monetary Fund, International Financial Statistics.

2/ Because of the weakness in oil prices, the value of the dollar increased
another 9 percent against the pound in the first quarter of 1983.

3/ Depending on the type of product involved, a lag can last anywhere from a
few days to 10 years. 4

4/ These percentages are based on data from the Survey of Current Business.

6



Table 1.--U.S, trade and trade balances, by selected

7

trading partners, 1980-82

‘(In millions of U.S. dollars)

Trading partner 1980 1981 1982
Exports
Industrialized
countries: : : .
Canada - = oo vn e 35,395 ; 39,564 . 33,720
Japan- . e m e | 20,790 : 21,823 : 20,966
European : : : o
Community: : 54,610 : 52,362 : 47,932
Other -« sww wmm i ) 15,395 16,570 : 15,215
Subtotal- - wwmmme 126,190 : 130,319 : 117,833
Developing : : : , :
countries:
0il-exporting : : o
countries 1/----: 17,758 21,527 . 22,857
MEX1CO =n o me v} 15,145 17,788 11,817
Other—- o 49,198 . 51,127 : 48,720
Subtotal--w wmem 82,101 : 90,442 : 83,394
Nonmarket economy : : W
countries: : : ¥
Chin@= - wem oo 3,755 3,602 : 2,912
U.S. 8. R e} 1,515 . 2,431 ; 2,612
Other— - m e} 2,626 . 2,267 . 1,297
Subtotal --m o 7,896 : 8,300 : 6,821
Total. - ww i s 216,187 229,061 : 208,048
Imports '
Industrialized
countries: : : ‘ , :
Canada -~ = = »nmmemm 41,998 ; 46,826 46,791
JRPAN-- - - oo o e 32,972 39,904 . 39,931
European : ' : oo
Community— «wwme 38,339 43,653 44,466
Other -« v m i em 13,106 ; 13,014 : 12,553
Subtotal- ey 126,415 : 143,397 : 143,741
Developing : : :
countries:
Oil-exporting : :
countries 1/----: 58,086 51,789 : 32,724
MEX1CO = movm mom wom ) 12,835 : 14,013 : 15,770
Other- s} 49,306 51,663 : 49,253
Subtotal -m vwwms 120,227 : 117,465 : 97,747
Nonmarket economy : :
countries: : :
Chi @ o e e o e} 1,164 ; 2,062 2,502
U.S.S. Ry 485 376 247
Other e e 1,508 1,739 . 1,248
Subtotal -y 3,157 ; 4,177 : 3,997
Total - comrom et 249,799 . 245,485

265,039 :

See footnote at en& of table.



Table 1.--U.S.

8
trade and trade balances, by selected

trading partners, 1980-82--Continued

(In millions of U.S. dollars)

Total-- - wmmmmm !

Trading partner 1980 1981 1982
Trade balance
Industrialized !
countries: : : .
Canada- - e -6,603 : -7,262 : -13,071
Japan- -« = m e -12,182 : -18,081 : ~-18,965
European : : :
Community-- ==~ -~ 16,271 : 8,709 : 3,466
Other—- «w—we s 2,289 3,556 : 2,662
Subtotal- -+ =mwee -225 -13,078 : ~-25,908
Developing : :
countries:
Oil-exporting : :
¢ountries 1/ ---: -40,328 : -30,262 -9,867
o Mexico- e 2,310 . 3,775 . -3,953
Other -« «ww e e -108 -536 -533
Subtotal- - ~wwm -38,126 : -27,023 : -14,353
‘Nonmarket economy ' ' : :
countries: : :
China -« w o 2,591 1,540 410
U.S.S. R-v ey 1,030 : 2,055 2,365
Other: « - m et iz 1,118 . 528 49
‘Subtotal- - -wemey 4,739 . 4,123 2,824
-33,612 : -35,978 -37,437

1/ The countfy‘gfoupings used in this table follow the designations employed
in Direction of Trade Statistics, published by the International Monetary Fund

(IMF).

Although Mexico is the source of over half of the crude petroleum

imported by the United States, it is not included among the countries

designated "oil-exporting countries" by the IMF.

Such countries are:

Algeria, Indonesia, Iran, Iraq, Kuwait, Libya, Nigeria, Oman, Qatar, Saudi
Arabia, United Arab Emirates, and Venezuela.

Source:

International Monetary Fund, Directions of Trade.
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Agricultural exports fell 15 percent in value in 1982. Export volume
decreased 5 percent, primarily because of an 1ll-percent decline in corn
exports and a 6-percent decline in wheat exports. Record harvests and
weakened economic conditions in many consuming nations combined to lower the
volume of U.S. agricultural exports and to lower prices of most major crops.

Nonagricultural exports fell 10 percent in value in 1982; export volume
fell 13 percent. Although exports fell in all major commodity categories,
especially large declines occurred in exports of capital goods and industrial
supplies and materials. The strong dollar and the worldwide economic slowdown
caused the sharp decline in U.S. nonagricultural exports.

The value of o0il imports fell 21 percent in 1982. Most of the decrease
was caused by the l4-percent decline in the volume of oil imports. 1In 1982,
the United States imported an average of 5.36 million barrels a day; in 1981,
the average was 6.25 million barrels. The average price of a barrel of oil
fell from $34.02 in 1981 to $31.26 in 1982.

In 1982, oil imports supplied 35 percent of the oil consumed in the
United States, down from 39 percent in 1981 and 42 percent in 1980. The value
of 0il imports from thc Organization of Petroleum Exporting Countries (OPEC)
fell 38 percent in 1982, whereas the value of oil imports from Mexico
increased 25 percent. Oil imports from OPEC accounted for 48 percent of all
0il imports in 1982, compared with 61 percent in 1981.

The value of nonoil imports in 1982 was essentially the same as it was in
1981; volume was also unchanged. 1Iron and steel imports were down sharply
because of sharply lower domestic demand caused by the recession and because
of the dispute between the European Community (EC) and the United States over
subsidies. Auto imports, however, were up sharply. Although the number of
cars imported from Japan fell 6 percent in 1982, Japan's share of the U.S.
auto market increased from 21.8 percent to 22.6 percent. '

U.S. exports to both industrialized and developing countries fell in
1982. U.S. exports to the former fell from $130.3 billion in 1981 to $117.8
billion in 1982, but exports to these countries accounted for 57 percent of
U.S. merchandise exports in 1982, approximately the same percentage as in 1980
and 1981. Similarly, exports to developing nations fell $7.0 billion from
1981 to 1982, but still accounted for 40 percent of all U.S. exports, the same
as they had in 1981.

On the other hand, nearly all the decline in U.S. imports in 1982
resulted from a $19-billion decline in imports from oil-exporting countries;
the value of imports from industrialized countries in 1982 was essentially the
same as in 1981.

Because of the modest decline in overall U.S. exports and the sharp
decline in U.S. o0il imports, the U.S. trade deficit with industrialized
countries rose sharply and that with developing countries fell sharply. The
U.S. trade deficit with industrialized countries rose from $13.1 billion in
1981 to $25.9 billion in 1982; the deficit was $0.2 billion in 1980. The U.S.
trade deficit with developing countries fell from $27.0 billion in 1981 to
$14.4 billion in 1982; the deficit in 1980 was $38.1 billionm.

9
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The United States had a trade surplus of $3.5 billion with the EC in
1982, compared with a 1981 surplus of $8.7 billion and a 1980 surplus of
$16.3 billion. The trade deficit with oil-exporting countries fell from
$30.3 billion in 1981 to $9.9 billion in 1982; in 1980, the deficit was
$40.3 billion. The trade deficit with Japan rose to $19.0 billion in 1982
from $18.1 billion in 1981. The merchandise trade deficit with Japan was the
largest ever recorded with a single trading partner.

The value of services exports increased 2 percent from $136.6 billion in
1981 to $139.1 billion in 1982, whereas the value of services imports
increased 5 percent, from $97.7 billion in 1981 to $103.0 billion in 1982.
Thus, the surplus in services trade decreased from $38.9 billion in 1981 to
$36.1 billion in 1982. This was the first annual decrease in the services
balance in 7 years. The worldwide recession caused income from U.S. direct

investment abroad to decrease sharply, which caused net services receipts to
fall.

10
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CHAPTER 1
HIGHLIGHTS AND SELECTED ISSUES IN TRADE AGREEMENTS ACTIVITIES DURING 1982
| Highlights

Unfavorable global economic conditions caused a second consecutive annual
decline in world trade in 1982. The Secretariat of the General Agreement on
Tariffs and Trade (GATT) reported that world trade declined by 6 percent to
$1.8 trillion in 1982. This overall reduction was the composite effect of a
2 1/2-percent drop in the volume of trade and the appreciation of the dollar,
which depressed the dollar value of that portion of international trade that
is not denominated in dollars. The volume of world trade in 1982 declined to
approximately the 1979 level. Compared with the 1981 level, world trade in
minerals dropped by 7 percent, reflecting sharply reduced demand for petroleum
products; world trade in manufactures slipped by only 1 percent and the volume
of trade in agriculture edged up by 1 percent. Poor business prospects, high
rates of unemployment, and idle productive capacities in the industrialized
countries carry much of the blame for the weak trade performance in 1981 and
in 1982. However, holding the industrialized countries alone responsible for
the state of the world economy and trade would be to confuse the symptom with
the disease. From the 1973/74 oil price rise, through belated and
insufficient efforts for structural adjustments in the socialist and in most
of the developing countries leading to astronomical foreign debts, to the
ineffectively controlled international monetary system that allowed the
development of the current impasse in international finance, a whole series of
events involving the entire world community should be blamed for the decline
in world trade in 1981 and 1982.

In 1982 there were a record number of international trade disputes, This
reflected increasing tensions emong trading partners, as world economic
conditions brought about a contrection of trade in value terms and increased
protectionist pressures for the third consecutive year.

Selected Issues in Trade Agreements Activities

In addition to the specific multilateral and bilateral trade issues
described in this report, special attention has been given to two trade topics
that were particularly important during 1982: (1) the November meeting of the
GATT that took place at the Ministerial level, and (2) the treatment of
subsidized agricultural exports under the GATT.

The GATT Ministerial meeting took place in what the participants called a
"climate of deep and prolonged crisis." The Ministers sought to create a
better understanding of current trade problems and how they could be
minimized. 1In their final declaration, the Contracting Parties assumed
responsibility for these and other formidable tasks.

One of the major bilateral disputes which arose during 1982 was that
between the United States and the European Community (EC) concerning the
interpretation of certain articles of the GATT Subsidies Code, particularly as
they applied to agricultural exports: The dispute settlement features of the
Code were invoked in cases involving pasta, wheat flour, and poultry. '1The
outcome of these cases could help resolve a matter of longstanding concern to
the United States.
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International Trade Agreements Activities During 1982

Within the GATT, the principal multilateral forum that oversees world
trade, activities during 1982 focused on consolidating the results of the
Tokyo round of the Multilateral Trade Negotiations and on further removing
barriers to the free exchange of goods and services internationally. In 1982,
the third round of annual tariff cuts was carried out, and the implementation
of the agreements relating to nontariff measures was pursued. The GATIT also
sought ways to improve the application of the "framework" agreements; it
concentrated on making the conciliation and dispute settlement process more
expeditious and effective.

Besides the GATT, several other international organizations play
important roles in international trade matters, though their trade-related
activities are more limited in scope. The United States works actively in the
Organization for Economic Cooperation and Development (OECD), a forum for
economic policy discussion and coordination among the industrialized
countries. The United States also participates in a number of commodity
organizations designed to stabilize the supply and demand for some
internationally traded primary products.

During 1982 the OECD continued to work on ways to liberalize restrictions
on trade-related investment, as well as those on trade in services,
- agriculture, and high-technology goods. Again this year it sought to reduce
the trade-distorting subsidy element in officially supported export credits.
In June, after extensive negotiations, an agreement to raise interest rates on
official export credits was reached, and many countries were reclassified
according to their need for financing. The OECD also continued to find ways
to improve relations with developing countries and to facilitate structural
adjustments in developed countries.

The United States continued its activities as a member of the United
Nations Conference on Trade and Development (UNCTAD). Major topics discussed
during 1982 included the agenda and site for UNCTAD V1; also, discussions on,
or negotiations of, international commodity agreements received significant
attention in UNCTAD deliberations.

During the first half of 1982, the United States was a member of five
intergovernmental organizations that administer international agreements on
commodities. The commodities are coffee, natursl rubber, sugar, tin, and
wheat. The Fifth International Tin Agreement expired on June 30, 1982. The
United States did not sign the Sixth International Tin Agreement, which became
effective on July 1, 1982, because of disagreement on the buffer-stock and
export-control issues. The United States continues to be a member of the
other four organizations referred to above.

U.S. Trade Relations With Major Trading Partners in 1982

In the fall of 1982 the European Community and the United States reached
agreement on limiting EC steel exports to the United States, ending the most
recent U.S.-EC quarrel over steel trade. Conflict over EC agricultural
policies continued during the year, as the United States objected to
subsidized EC sales of low-priced EC farm products in world markets. Within 12
the EC, difficulties arose over its future enlargement to include Spain -and
Portugal. Disputes over the EC budget and the high cost of its common
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agricultural policy (CAP) remsined prominent issues. The European Monetary
System (EMS) functioned well during the year, despite fluctuations in the
values of member countries' currencies that led to two realignments of EMS
exchange rates.

Bilateral trade relations between Canada and the United States continued
to be tense during 1982, as U.S. objections to Canadian attempts to limit
foreign investment held firm. The dispute resulted in a request in the GATT
to establish a panel pursuant to article XXIII of the General Agreement to
investigate the matter. Bilateral discussion of this and other issues
continued into 1983.

In the face of another record bilateral trade deficit with Japan and
increasing calls for action from-U.S. high-technology producers, the United
States continued to press Japan to open its market to foreign goods in 1982.
Japan responded to this pressure by adopting three packages of measures
designed to reduce tariff and nontariff barriers to trade. Notable
improvements in Japan's customs procedures were made, and a new bilateral
working group was formed to discuss high--technology trade issues. Meanwhile,
the United States and Japan continued to discuss standards-related barriers to
U.S. exports to Japan, with success imminent at yearend. Negotiations on
removing Japan's beef and citrus quotas broke down in late 1982.

During 1982, the United States and Mexico discussed a variety of trade
issues in the Technical Secretariat and economic sector study groups of the
bilateral Joint Commission on Commerce and Trade. Among these issues were
Mexico's domestic-content requirements for automobiles and computers, U.S.
policy on silver stockpile sales, "graduation" of certain Mexican products
from duty-free treatment under the General System of Preferences (GSP), the
application of U.S. countervailing duty laws to imports from Mexico, and
Mexican and United States laws on industrial property rights. Because of
Mexico's acute shortage of foreign exchange, the United States played an
important role in helping to mobilize a multinational "rescue package."

U.S. trade relations with the nonmarket economy countries (NME's) became
more strained in 1982. Problems between the United States and China were
heightened by a series of negotiations aimed at renewal of the bilateral
agreement on trade in textiles. These talks were at an impasse when the
initial 3-year pact expired on December 31, 1982. Allegations of injury to
U.S. industries by imports from China also increased in 1982, and five
investigations were conducted by the U.S. International Trade Commission
during the year. U.S.-Soviet relations, after improving slightly in 1981,
cooled again in 1982. On December 29, 1981, President Reagan imposed several
sanctions against the U.S.S.R. for its role in the establishment of a
martial-law regime in Poland; most were still in effect at the end of 1982.
These sanctions included the postponement of negotiations on a new long-term
U.S.-Soviet grain agreement, but the original 5-year bilateral agreement was
extended for a second time, to run through September 1983. Relations with the
Eastern European NME's also faltered as U.S. trade with these countries
declined steeply in the aftermath of the Polish and Romanian payments crises.
The poor state of U.S. relations with Poland was further exacerbated when the
United States suspended Poland's most-favored-nation status on November 1,
1982.

13
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Administration of U.S. Trade Laws

In 1982 the U.S. Department of Commerce and the U.S. International Trade
Commission had a heavy caseload of antidumping and countervailing duty
investigations. The Commission's caseload in the area of other unfair trade
practices also continued to be heavy, although in the area of escape--clause
actions it was light. The annual product review in connection with the
Generalized System of Preferences again resulted in competitive-need
exclusions, an increase in the number of "graduations" from GSP treatment by
certain products from the more advanced developing countries, and
reinstatement of GSP treatment on some products.

The GATT Ministerial Meeting

Background

In concluding their 37th session, the Contracting Parties to the GATT on
November 25, 1981, unanimously decided that their 38 session would be convened
in November 1982 at the Ministerial level. This marked the first time in
nearly a decade that the Contracting Parties deemed it necessary to convene a
meeting at such a high level. The call for a Ministerial meeting was, in
part, prompted by the protracted downturn in the world economy and the
consequent, serious repercussions that were increasingly manifest in the
multilateral trading system. Protectionist pressures were escalating
throughout the international community, and governments were finding it
increasingly difficult to resist these pressures. 1/ 1In the face of this deep
and prolonged crisis, the Contracting Parties decided that it was necessary
for the Ministers themselves to address this emerging crisis that was
beginning to endanger the very legal foundations of the GATT itself.

The Contracting Parties, in issuing their decision to convene the
Ministerial, state its purpose to be "to examine the functioning of the
multilateral trading system, and to reinforce the common efforts of the
contracting parties to support and improve the system for the benefit of all
nations." Toward this end, the Ministers would address themselves to the
implementation of the results of the Multilateral Trade Negotiations, (MIN)
problems affecting the trading system, the position of developing countries in
world trade, and future prospects for the development of trade. 1In the
context of their consideration of the work program of the GATT for the 1980°'s,
the Ministers would also determine future priorities for cooperation among
Contracting Parties.

The preparation for the Ministerial was entrusted to the GATT Council,
which, in turn, established a Preparatory Committee, open to participation by
all Contracting Parties, to assist the Council. The Preparatory Committee
held its first meeting in December 1981. As a first order of business, the
Committee agreed to compile a catalog of potential topics suitable for
Ministerial discussion, which ultimately would be developed into the agenda

1/ In June 1981 the GATT Consultative Group of Eighteen (CG 18) had "agreed
that it would be useful to. consider at the political level the overall
condition of the trading system."” The initiative was subsequently endorsed in
the Ottawa Summit Declaration. 1In October, the CG-18 prepared a specific 14
proposal for a Ministerial meeting, to be considered at the annual meeting of
the Contracting Parties in November.
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for the Ministerisl. 1In preparation for the Committee's second meeting to be
held in January 1982, the GATT Secretariat provided the following list of
topics:

— Problems facing the world economic and trading system

- Protectionism

- Problems of developing countries

- Safeguards, voluntary export restraints, orderly marketing
arrangements, and so forth

— Structural adjustment

— MIN agreements and arrangements

— Agriculture

- Tropical products

- Fisheries

- Textiles

- Nonferrous metals, minerals

- Tariffs, including the harmonized tariff system and tariff escalation

~ Nontariff measures

- Quantitative import restrictioms

— Export restrictions and charges

-~ Trade negotiations among developing countries

— Counterfeiting

—~ Services

- Investment performance requirements

~ Trade practices of multinational enterprises

— Improvement of the text of the GATT

— Framework for international trade in agriculture

— Part IV of the GATT

- Greater participation of developing countries in world trade and the
GATT system

— Full implementation of GATT rules and removal of exceptions to general
rules of the GAIT (in weivers, accession protocols, article XXXV,
and so forth)

— Dispute settlement

- Notification, consultation, and surveillance

— Association of new countries with the GATT.

As the preparatory work got underway, the United States set as an
objective a Ministerial meeting which would revitalize and strengthen the
GATT, focus on the dangers of protectionism, provide a forum for discussion of
North/South issues which could eventually result in agreement on mutual trade
liberalization measures, and launch a program for trade liberalization in the
1980's. Such a program would be characterized by a commitment to negotiatioms
currently under discussion (such as safeguards and counterfeit codes), study
programs on emerging issues of the 1980's (such as services and trade-related
investment issues) that may lead to future negotiations within a recognized
time schedule, and recognition of the importance of certain issues (such as
high technology and agriculture) and the need for eventusl work programs.

Having initiated its work program, the Committee generally met on a
monthly basis through November 1982. During this period, various countries
submitted proposals for inclusion in the Ministerial agenda. Some
delegations, including that of the United States, submitted ambitious and
far-reaching proposals for endorsement by the Ministers. These includbd,
inter alia, proposals to initiate GATT work programs on trade in services,
trade in high-technology goods, and trade-related investment issues.
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The United States noted, as justification for inclusion of these items on
the agenda, that the international trading system was undergoing a marked
transformation that would thrust these emerging trade issues into the
forefront in the coming decade. The growth in trade in services had surpassed
the growth in trade in goods in the past decade. Government involvement in
trade in services had increased for both the achievement of broad social goals
and, in some cases, restriction of foreign competition. In high-technology
industries, the level of government involvement in both developed and newly
industrializing countries, ¢ombined with the rapidity of market growth and
product innovation, were seen as posing a serious strain on the trading
system. 1In an increasing number of countries, controls on investment were
distorting or restricting trade. 1In all these areas a framework was needed to
insure an open world market. It was the U.S. view that the GATT provides a
solid basis for such a framework. and that the Contracting Parties must begin
the necessary institutional work to insure that the GATT mechanisms keep pace
with rapid technological and market developments. Moreover, the United States
expressed the view that only through such a forward-looking program, could the
GATT maintain the necessary momentum toward further trade liberalization.

Many delegations, however, questioned whether the Ministerial should
attempt to launch a series of bold new GATT initiatives, particularly in the
face of growing protectionist pressures and the condition of the world
economy. The European Community and others advocated that the Ministerial
agenda should be restricted for the most part, to a pledge to reinforce
efforts to refrain from actions that are inconsistent with the GATT. It was
their view that the ambitious proposals set forth by the United States should
be left to some future time when the world economy would be more conducive to
action on such proposals. Other delegations questioned whether the GATT was
the proper international forum to consider certain of the U.S. initiatives
such as trade in services.

The Committee decided to divide its work into three parts. Part one
would be essentially political and would include an assessment of problems
facing the international trading community, such as protectionism, and a
reaffirmation of adherence to GATT disciplines. Part two would relate to
substantive decisions to be submitted to the Ministers. The Ministers might
then agree either on particular solutions to the problems submitted or on
principles and directives for solution of the problems within a specified
time. The third part would consist of issues requiring further
clarification--the Ministers could decide that particular issues called for
further work and set deadlines for recommendations to be submitted to the
Council or the Contracting Parties.

Throughout the year progress in the preparatory work was hindered by
these divergent conceptual approaches to the Ministerial. It became difficult
even to achieve consensus regarding the agenda, as countries sought to have
their particular issues included under the second part of the agenda, where
substantive decisions would be called for. The First Draft of a Ministerial
Document was circulated by the Chairman of the Committee on July 26-27, 1982,
even though consensus regarding many of the substantive provisions of the
document was lacking. Illustrative of the breadth of disagreement as to the
substance of what would later become known as the Ministerial Declaration is
the fact that virtually the entire text remained in dispute in a Committee
draft circulated by the GATT Council on November 15, 1982, less than 10 days
before the opening of the Ministerial. Ultimately, the form and content of
the Ministerial Declaration were finally agreed upon after long and protracted
negotiations during the Ministerial itself.

16
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After a year of preparation, the GATT Contracting Parties held their
annual meeting in Geneva, on November 24-29, 1982, at the Ministerial level.
The session was attended by some 70 Ministers representing 88 GATT member
countries.

The Ministerial Declaration

The meeting of GATT Ministers culminated in the issuance of a Ministerial
Declaration, in which the Contracting Parties were called upon to resist the
resurgent calls for protectionist measures at home and to establish a GATT
work program for the coming years. The full text of the Ministerial
Declaration is attached as appendix A to this report. It may be viewed as
consisting of a statement of the Contracting Parties' political commitment to
resist protectionist pressures, and work that will be undertaken by the GATT
Contracting Parties through the GATT Secretariat and various GATT working
groups and committees.

The political statement

In summary, the Contracting Parties set forth a number of commitments in
the Ministerial Declaration that can best be termed "political resolves."
Among these was the resolve of the Contracting Parties to abide by their GATT
obligations and to "refrain from taking or maintaining any measures
inconsistent with the GATT." Another was to "resist protectionist pressures
in the formulation and implementation of national trade policy and in
proposing legislation." The Contracting Parties also resolved "to bring
agriculture more fully into the multilateral trading system by improving the
effectiveness of GATT rules, provisions and disciplines and through their
common interpretation; to seek to improve terms of access to markets; and to
bring export competition under greater discipline.”

Work to be undertaken

Safeguards.—-In recognition of the need for an improved and more
efficient safeguard system "to preserve the results of trade liberalization
and to avoid the proliferation of restrictive measures," the Contracting
Parties decided that "effect should be given to a comprehensive understanding
to be based on the principles of the General Agreement . . . ."

This prospective understanding, which is to be submitted to the Council
for adoption by the Contracting Parties not later than 1983, will contain at a
minimum provision for the following elements:

(1) transparency of national procedures;

(2) coveragé;

(3) objective criteria for action;

(4) duration of safeguard measures, and provisions for a rollback of
‘the measures taken and for structural adjustment in the industry;

(5) compensation and retaliation; and

(6) notification, consultation, surveillance, and dispute settlement
procedures.
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To further the work of the Contracting Parties on this important issue,
it was agreed that an interim report would be submitted to the Council in July
1983. 1/ :

Trade in agriculture.--In recognition of the urgent need to find lasting
solutions to the problems of trade in agricultural products, the Contracting
Parties decided to establish a Committee on Trade in Agriculture. The
Committee, whose membership is open to all contracting parties, will examine a
broad spectrum of trade measures affecting agricultural products, including
tariff and nontariff measures, subsidies, and various exceptions and
derogations by contracting parties under the GATT. The Committee is
instructed to report periodically to the GATT Council and the Contracting
Parties and to make appropriate recommendations no later than the 1984 session.

Review of MIN agreements.--The operation of the various MIN agreements
negotiated during the Tokyo round will be reviewed "with a view to determining
what action, if any, is called for . . . ." This review would take into
account reports prepared by the respective committees or councils concerned.

Trade in counterfeit goods.--The Contracting Parties directed the Council
to examine the issue of counterfeit goods and determine whether action under
the auspices of the GATT would be appropriate in promulgating rules to
regulate the trade of counterfeit goods. 1In this context, the Contracting
Parties requested the Director-General of the GATT to consult with the
Director-General of the World Intellectual Property Organization (WIPO) to
clarify any legal and institutional issues that may arise from such a GATT
undertaking.

Quantitative restrictions and other nontariff measures.--A new group was
created to review existing quantitative and other nontariff measures, the
grounds on which they were maintained, and their conformity with the GATT with
a view to achieving progress liberalizing or removing the restrictions. The
group's findings will be considered at the 1984 session of the Contracting
Parties.

Structural adjustment and trade policy.--The work on structural
adjustment and trade policy is to be continued in order to focus on the
interaction between structural adjustment and fulfillment of the objectives of
the GATT.

Textile and clothing study.--A study on the textiles and clothing sectors
would be conducted on a priority basis for submission to the Contracting
Parties in 1984. 1In large part, this study will examine the existing system
of restraints and restrictions relating to textiles and clothing and their
impact upon trade, and further trade liberalization in textiles and clothing.

Studies on certain natural resource products.--The Contracting Parties
decided to commence studies of problems in trade in nonferrous metals and
minerals, forestry products, and fish and fisheries products.

1/ As in the past, the major obstacle to the successful negotiation of such
an agreement is likely to be certain contracting parties' insistence that
provisions for selective action be incorporated into the understanding. 18
Traditionally, GATT art. XIX has been interpreted as requiring import relief
measures to be taken on a most-favored-nation basis.
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Tropical products.--On the basis of the work program pursued by the
Committee on Trade and Development, the Contracting Parties will carry out
consultations and negotiations to further liberalize trade in tropical
products, including trade in their processed and semiprocessed forms, and will
review progress in this area in their 1984 session.

Trade in services.—-The Contracting Parties recommended that '"each
Contracting Party with an interest in services of different types . . .
undertake, as far as it is able, a national examination of the issues in this
sector."” The Contracting Parties will review the results of these
examinations during their 1984 session and consider whether multilateral
action in the service area would be appropriate or desirable.

Export credits.—-The Contracting Parties requested the Director-General
of the GATT to consult with them regarding such use and to report to the 1983
session the effect of credits on the expansion of develop1ng countries'
imports of capital goods.

Export of domestically prohibited goods.--Contracting parties shall, to
the maximum extent feasible, notify the GATT of any goods produced and

exported by them but banned for sale in their domestic markets on grounds of
human health and safety. This matter will be further considered at the 1984
GATT session.

Dispute settlement procedures.--The Contracting Parties reaffirmed their
belief that the Understanding Regarding Notification, Consultation, Dispute
Settlement, and Surveillance negotiated during the Tokyo round as part of the
so-called Framework Agreement provides "the essential framework of procedures
for the settlement of disputes among Contracting Parties and that no major
change is required in this framework."

However, the Contracting Parties agreed that further steps were desirable
to clarify and to streamline the existing rules. Toward this end, the
Contracting Parties enumerated a series of clarifying and interpretive
directives.

GATT rules and activities relating to developing countries.--In an effort
to advance the objectives of part IV of the GATT, which deals in large part
with the needs of the developing countries, the Contracting Parties instructed
the Committee on Trade and Development to consult on a regular basis with
individual contracting parties to assess how they are responding to the
objectives articulated in part IV. Moreover, the Contracting Parties urged
parties to more effectively implement the provision of their decision of
November 28, 1979, regarding "differential and more favorable treatment,
reciprocity and fuller participation of developing countries." The
Contracting Parties will review these and the actions taken in this area in
their 1984 session.

Tariffs.—-In accordance with the concerns of a number of delegations, the
Contracting Parties decided that prompt attention should be given "to the
problems of escalation of tariffs on products with increased processing with a
view to effective actions towards the elimination or reduction of such
escalation where it inhibits international trade . . . ."

19
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The Contracting Parties also determined that the wide acceptance of the
soon-to-be completed, harmonized system of tariff classification would
facilitate world trade. The Contracting Parties cautioned delegations that,
in implementing this new system, the general level of benefits provided by
GATT concessions must be maintained.

- Exchange-rate fluctuations and their effect on trade.--The
Director-General is requested to consult the Managing Director of the
International Monetary Fund on the possibility of a study of the effects of
erratic fluctuations in exchange rates on international trade. The report -
would be submitted to the Council, which would consider any implications for
the GATT.

Dual-pricing and rules of origin.--The Council is to arrange for studies

of dual-pricing practices and rules of origin and to consider what further
action may be necessary with regard to these matters.

The Ministerial Meeting

As was stated earlier, when the meeting of GATT Ministers began, major
areas of disagreement still remained among the principal participants
concerning the issues that would be included in the Ministerial Declaration
- and the menner in which many of the most important issues would be addressed.
The extent of these disagreements was indicative of the seriousness of the
trade problems giving rise to the convocation of the Ministerial, and of the
wide divergence in the approaches which the various governments were willing
to take toward resolution of the problems. In addition, the Ministerial was
plagued from the beginning with virtually irreconcilable conceptual approaches
to the meeting itself among the principal participants.

The meeting had to be extended beyond its scheduled period in order to
achieve a rather precarious agreement on a Ministerial Declaration. After
protracted and difficult negotiations, the meeting ended in an atmosphere of
general rancor and frustration. The disappointment of U.S. officials in the
outcome of the Ministerial was not disguised. Two topics of major importance
to the United States, trade in high-technology goods and trade-related
investment issues, were not included in the Ministerial Declaration at all,
and the program on services was far less ambitious than the one the United
States had sought. At his news conference at the end of the meeting,
Ambassador Brock summed up the U.S. assessment of what had been achieved:
"Overall, the results might earn a grade of 'C.' It could stretch to a 'C+',
but only time and future action will tell.

At a press conference in Brussels on the following day, the EC Commission
released a statement "to make the Communities' position absolutely clear on
certain points," which appeared to draw back from even the limited consensus
represented by the Ministerial Declaration. The statement demonstrated the
fragile and incomplete nature of the agreement among the participants on many
of the key issues that had been on the Ministerial agenda, including the
standstill on new protectionist actions, a work program on agricultural trade,
and reform of the GATT dispute-settlement procedures.

Although the results of the Ministerial were regarded as modest, 20
particularly when measured against the ambitious proposals set forth by the
United States, it did achieve certain limited objectives. As Ambassador Brock
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would later note in his testimony before the Senate Finance Committee on
January 25, 1983, the United States entered the Ministerial with two
objectives:

First, to restore a sense of political will, momentum, and
commitment to the international trading system itself; [and]
second, to link the reaffirmation of political will to
procedures that would back up the promises.

Measured against these standards, Ambassador Brock observed that the
Contracting Parties took a significant step toward fulfilling both objectives.

Post-GATT Ministerial Work

The implementation of the GATT Ministerial Declaration was to begin with
the first meeting of the GATT Council, scheduled for January 26, 1983, at
which the various work programs enumerated in the Ministerial Declaration were
to be undertaken in accordance with the instructions and decisions of the
Contracting Parties.

Subsidized Agricultural Exports--Legal Issues

Reflecting the current tension between the EC and the United States on
agricultural trade issues, the majority of disputes that the United States had
pending before the Subsidies Code Committee in 1982 involved agricultural
commodities from the EC. 1/ The disputes involved wheat flour, pasta,
poultry, and sugar. 2/ The outcome of these cases will largely determine the
adequacy of the Subsidies Code to resolve trade disputes arising from '
agricultursal subsidies. The complaints filed by the United States in the
above cases invoked the benefits accruing to signatories under articles 8, 9
and 10 of the Code. Article 8 of the Code sets forth the general provisions
governing the signatories' use of subsidization. It provides in relevant part
(emphasis added):

2. Signatories agree not to use export subsidies in a manner
inconsistent with the provisions of this Agreement.

3. Signatories further agree that they shall seek to avoid causing,
through the use of any subsidy
(a) injury to the domestic industry of another signatory,
(b) nullification or impairment of the benefits accruing
directly or indirectly to another signatory under the
General Agreement, or
(c) serious prejudice to the interests of another signatory.

1/ In addition to the descriptions in this section, summaries of these cases
can be found in ch. 5, in the section on certain practices of foreign
governments and instrumentalities. The effect of EC export subsidies on the
EC share of world trade in farm products is described in ch. 4.

2/ Dispute settlement procedures have also been invoked by the United States
under article XXIII of the GATT involving two other groups of agricultural
commodities: canned fruit and raisins, and citrus products. These disputeg1
are discussed in the section of ch. 2 on dispute settlement.
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Articles 9 and 10 of the Code apply specifically to the use of export

subsidies on agricultural commodities. 1/ Article 9 provides (emphasis added):

Export subsidies on products
other than certain primary products

1. Signatories shall not grant export subsidies on products other
than certain primary products. 2/

2. The practices listed in points (a) to (1) in the Annex are
illustrative of export subsidies. 3/

Thus, under article 9, the use of an export subsidy on a nonprimary
product is per se a violation of the Code. The use of export subsidies on
primary products is not an automatic violation of the Code; it depends on the
use and effect of the subsidy. Article 10 of the Subsidies Code governs the
use of such subsidies. It provides (emphasis added):

Export subsidies on certain primary products

1. 1In accordance with the provisions of Article XVI:3 of the
General Agreement, signatories agree not to grant directly or
indirectly any export subsidy on certain primary products in a
manner which results in the signatory granting such subsidy having
more than an equitable share of world export trade in such product,
account being taken of the shares of the signatories in trade in the
product concerned during a previous representative period, and any
special factors which may have affected or may be affecting trade in
such product.

2. For purposes of Article XVI:3 of the General Agreement and
paragraph 1 above:

(a) "more than an equitable share of world export trade" shall
include any case in which the effect of an export subsidy
granted by a signatory is to displace the exports of another
signatory bearing in mind the developments on world markets;

1/ Arts. 9 and 10 apply to goods other than agricultural goods as well. The
language is phrased in terms of primary versus nonprimary products. See
footnote 2 below. ' 4

2/ Footnote 29 of art. 9 of the Subsidies Code, and Note Ad art. XVI of the
General Agreement, sec. B, par. 2. Footnote 29 provides: "For purposes of
this Agreement 'certain primary products' means the products referred to in
Note Ad Article XVI of the General Agreement, Section B, paragraph 2, with the
deletion of the words 'or any mineral'." Par. 2 of
sec. B of .the Note Ad Article XVI provides: "For purposes of section B, a
'primary product' is understood to be any product of farm, forest or fishery,
or any mineral, in its natural form or which has undergone such processing as
is customarily required to prepare it for marketing in substantial volume i%n
international trade."

3/ The Annex is reproduced in app. B of this report.
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(b) with regard to new markets traditional patterns of supply of
the product concerned to the world market, region or country,
in which the new market is situated shall be taken into account
in determining "equitable share of world export trade";

(c) "a previous representative period" shall normally be the three
most recent calendar years in which normal market conditions
existed.

3. Signatories further agree not to grant export subsidies on
exports of certain primary products to a particular market in a
manner which results in prices materially below those of other
suppliers to the same market.

The wheat flour, pasta, and poultry cases raise issues that require the
interpretation of key terms in the provisions pertaining to agricultural goods
in the Subsidies Code, and illustrate the difficulty of interpreting those
provisions. The resolution of these issues will bear on the future usefulness
of the Code in resolving trade disputes arising from agricultural
subsidization.

The Pasta Case

The pasta dispute between the United States and the EC is centered on the
issue of whether pasta constitutes a primary product. The United States
contends that pasta is a processed product rather than a primary product;
thus, the export subsidies on pasta are per se a violation of article 9 of the
Code. The EC concedes that pasta is not a primary product. However, it
contends that it subsidizes only the primary-product component of pasta (durum
wheat), and that such subsidization is permissible under article 9. The EC
advances two theories in support of this interpretation of article 9. It
first contends that the subsidy is on wheat, a primary product which is then
incorporated into the pasta. In the alternative it contends that it is
permissible under article 9 to subsidize a processed (i.e., a nonprimary)
product, to the extent of its primary-product components. The EC argues that
these interpretations of article 9 are supported by established practice. The
United States contends that article 9 and established practice do not support
the EC's position. Moreover, the United States contends that these arguments
do not help the EC, because the EC subsidies on pasta extend beyond any
primary-product component. A panel has been formed to arbitrate the pasta
dispute, and will issue a report in 1983.

The Wheat Flour Case

The wheat flour dispute also raises the issue of what constitutes a
primary product. The United States contends that wheat flour is a processed
product, rather than a primary product, because substantial processing takes
place before wheat can be sold as wheat flour, and such processing is not
necessary or customarily required to prepare wheat for marketing in
international trade. Substantial volumes of wheat grain as opposed to milled
wheat flour are sold in international trade. The EC contends that wheat flour
is a primary product. It additionally argues that it is subsidizing only $he
primary-product component (the wheat grain) of wheat flour.
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The United States contends that even if the panel should find that wheat
flour is a primary product, the EC's use of subsidies on wheat flour violates
articles 8 and 10 of the Code. The United States contends that the EC
subsidies on wheat flour are applied in such a manner as to (1) secure "more
than an equitable share of world export trade"™ in wheat flour within the
meaning of article 10:1, (2) result in EC prices' being "materially below
those of other suppliers to the same market," within the meaning of article
10:3, (3) nullify or impair the benefits accruing to the United States under
the GATT, and (4) cause serious prejudice to the interests of another
signatory within the meaning of article 8:3.

The most interesting issues presented revolve around the argument that
the EC has gained more than an equitable share of the world market. The
United States argues that the representative period should be the prior
20 years, rather than the immediately preceding 3 years; the panel must look
back 20 years to assess the distorting effect of the EC subsidies on the world
market for wheat flour which began in 1962 with the common agricultural
policy. 1/

The United States advances two theories in support of its claim that the
EC has gained more than an equitable share of the world market. It argues
first that the dramatic increase in the EC's share of the world market for
wheat flour since 1962 at the expense of all the other suppliers, in and of
itself, establishes a prima facie case that the EC has gained more than an
equitable share of the world market. It was a direct result of the EC
subsidies. The U.S. producers of wheat flour are technologically more
advanced and efficient than European producers. Without the subsidies, the EC
price of wheat flour would have been higher than the prices of other
exporters, including the United States.

The second theory is that the EC subsidies on wheat flour have resulted
in displacement of U.S. exports and those of other signatories, within the
meaning of article 10:2(a). The United States contends that in addition to
the loss of market share noted above, the preemption of a signatory from a new
market, or a rapidly expanding market, qualifies as displacement. The panel's
findings regarding this dispute will be particularly meaningful in assessing
the Code's effectiveness in regulating export subsidies on certain primary
products.

The Poultry Case

The United States does not argue in the poultry case that poultry is not
a primary product. The U.S. complaint is based solely on articles 8 and 10 of
the Code. The United States has alleged that EC subsidies on poultry
(1) threaten serious prejudice to the interest of the U.S. industry within the
meaning of article 8:3, (2) provide the EC with more than an equitable share
of world trade within the meaning of article 10:1, and (3) materially
underprice whole chickens below prices of comparable U.S. products within the
meaning of article 10:3.

1/ Art. 10:2(c) provides that "'a previous representative period' shall
normally be the three most recent calendar years in which normal market
conditions existed.”
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The most significant legal issue arising from the U.S. case against EC
poultry subsidies arises from the allegations of price undercutting. The EC's
defense to the allegations of price undercutting is that its prices were
calculated to meet competition from Brazil, the source of the lowest priced
poultry in the Middle East market. The EC contends that the prohibition in
article 10:3 against price undercutting permits the EC to reduce its price to
that of the lowest priced competition in the market, until it is proven in the
GATT that the lowest priced country's subsidies are illegal. The United
States is strongly opposed to the EC position on this issue, since the EC
interpretation of article 10:3 would have potentially far-reaching
implications for its use.

If the Committee adopts the EC's position, it may become necessary to
proceed against all countries in.-a market that are subsidizing their exports
in order to proceed against any single country. 1In light of the extensive
worldwide use of agricultural subsidies, this rule would render the use of
article 10:3 very burdensome and substantially reduce any likelihood of
prevailing on a complaint brought under this provision. Thus, the adoption of
the EC position on this issue by the Committee could have far-reaching
implications on the usefulness of this provision.
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CHAPTER 2
GATT ACTIVITIES DURING 1982

The General Agreement on Tariffs and Trade (GATT) is an international
agreement aimed at liberalizing world trade and ensuring fair trade by
enforcement of an agreed set of rules. These rules and the contractual
obligations of the parties to the Agreement constitute the major body of
international trade law, and are the focus of most of the trade agreements
activities of the United States. Originally signed in 1947 by representatives
of 23 countries, the GATT rules are currently applied by a total of
119 governments, which together account for more than four-fifths of world
trade. The product coverage of tariff concessions under the General Agreement
has increased through successive multilateral negotiations, under the auspices
of the GATT, in which both tariff and nontariff obstacles to trade have been
progressively reduced.

The Tokyo round, the most comprehensive of the seven rounds of
multilateral trade negotiations (MIN) held under the GATT, began in 1973 and
concluded in 1979. It produced agreements covering both tariffs and nontariff
barriers. 1In 1982, the signatories to the 1979 Geneva Protocol implemented
the third of eight annual installments of tariff reductions agreed upon in the
Tokyo round. 1/ Also, the implementation of the agreements relating to
nontariff measures continued during 1982. 2/ Although these agreements are
contributing to the liberalization of world trade, areas of uncertainty and
disputed interpretation still exist, particularly in the area of subsidies.

Major changes in the world economy in recent years have increasingly
challenged the effectiveness of the GATT: (1) there have been shifts in
relative trade competitiveness among countries; (2) the developing countries
have emerged as important participants in world trade, straining the
industrial countries' ability to maintain traditional shares of world trade;
(3) regional or preferential economic groups have expanded their size and
increased their power; (4) debt and balance-of-payments problems have reached
crisis proportions; (5) and the volume of world trade declined for the third
consecutive year. These changes have strained trade relations, and, as a
result, there were a record number of international trade disputes in 1982.
In addition, another year passed without significant progress on one of the
most significant issues left unresolved at the end of the Tokyo round: an
agreement on safeguards.

1/ The 1979 Geneva Protocol and a Supplementary Protocol (1979) are the
legal instruments that contain the Tokyo round tariff reductions. The major
part of each country's concessions are being implemented through annual staged
duty reductions which began January 1, 1980, but there are important
deviations from this general rule. For example, U.S. and EC textile and steel
concessions are in 6 stages beginning January 1, 1982; Japan's annual
reductions are made on April 1, and for all countries are already fully
implemented. :

2/ The agreements relating to nontariff measures entered into force on
Jan. 1, 1980, except for those on government procurement and on customs
valuation, which entered into force 1 year later. The United States and the
European Community implemented the agreement on customs valuation on
July 1, 1980, however.
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The GATT contracting parties met at the ministerial level in November
1982 in what the participants called "a climate of deep and prolonged
crisis.” It was the first ministerial meeting since the one that initiated
the Tokyo round negotiations in September 1973. 1/ The strained relations
were evident at the Ministerial; consensus on the final Declaration was
difficult to achieve. However, the most important objective of the United
States, to create a better understanding of current trade problems, was
fulfilled. The work program outlined in the Declaration presented a demanding
trade agenda for the rest of the 1980s.

GATT Council

The governing body of the GATIT is comprised of the Contracting Parties,
who usually meet annually to oversee the operation and direction of the GATT.
Between sessions of the Contracting Parties, the Council of Representatives
("the Council”) is authorized to act on both routine and urgent matters. It
meets frequently during the year.

In 1982, the GATT Council met nine times, and considered a variety of
issues. On June 29 it held a special session to carry out its fourth review
of developments in the international trading system. It paid particular
attention to GATT rules and procedures for dispute settlement which have been
used increasingly in recent years, and to suggestions that might ‘be put before
the Ministers in November 1982 for improving the system's functioning. Some
countries considered that the rules comprising the Understanding Regarding
Notification, Consultation, Dispute Settlement and Surveillance 2/ were
adequate and that only better application of them was needed. Other
representatives, including the United States, proposed procedural improvements
with some strengthening of existing mechanisms, in particular the conciliation
and jurisdictional functions of GATT. They underlined the need for a better
balance between those two functions. Subsequently, the Chairman of the
Council consulted informally with delegations to formulate a proposal on this,
as well as on other issues to be put before the ministers.

The GATT Council exercised its conciliation and dispute settlement
function with regard to several cases brought before it. 3/ It set up a
working party to examine the U.S. report on application of trade restrictions
applied under its Agricultural Adjustment Act, covered since 1955 by a waiver
from certain provisions of the GATT. 4/ It also adopted the report of a
working party on the fifth triannual review of the application of the Protocol
for the Accession of Switzerland to GATT, and adopted the report of a working
group it had set up to examine the conformity with GATT rules of the Second
ACP/EEC Convention of Lomé, which entered into force on Janusry 1, 1981. 1In
adopting these reports, the Council acknowledged that the Lomé Convention was

1/ See Chap. 1 of this report for full coverage of the GATT Ministerial
meeting and the events leading up to it.

2/ This "Understanding" is part of the agreements relating to the Framework
for the Conduct of International Trade which was negotiated during the Tokyo
round. It seeks to increase transparency in international trade relations.
It also seeks to restrain the adoption of certain trade-restrictive measures
and provides mechanisms for their elimination.

3/ These are discussed in the section of this Chapter entitled, 28
“"Article XXT1 and XXI111: Conciliation and Dispute Settlement.”

4/ This working party will report its conclusions to the Council regarding
U.S. obligations to the GATT in 1983.
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compatible with the GATT and that Switzerland had complied with its GATT
obligations under the terms of its Protocol of Accession. Other major issues
considered by the Council are discussed in the following sectioms.

Trade Restrictions Affecting Argentina Applied for Noneconomic Reasons

The GATT Council considered trade restrictions applied by the European
Community (EC), Australia, and Canada on Argentina for noneconomic reasons.
Import restrictions were applied in April, during the conflict between
Argentina and the United Kingdom regarding sovereignty over the Falkland
Islands. Argentina argued that these had not been applied for economic and
trade reasons and were unjustified under the security exceptions to the
General Agreement. 1/ The Community said that it had acted in accordance with
its rights of Article XXI of the General Agreement; Canada explained its
action in light of U.N. Security Council obligations. 2/ Canada also asserted
that it was consistent with its international obligations, including those
under the General Agreement. The Government of Australia associated itself
with the positions of Canada and the EC. The GATT Council had lengthy
discussions on the legality of these actions under the GATT, and whether the
matter was political and outside of the competence of the GATT. The EC,
Australia, and Canada suspended the economic restrictions against Argentina in
June.

Upon request of Argentina, a decision stipulating procedural rules for
applying article XXI was drawn up and adopted by the Contracting Parties.
That decision notes, in particular, that recourse to article XXI could
constitute in certain circumstances an element of disruption and uncertainty
for international trade and could affect benefits accruing to contracting
parties under the General Agreement. The decision provides for better
information to be supplied to contracting parties where such measures are
applied, and confirms that member states affected by actions taken under
article XXI retain their full rights under the General Agreement.

Poland: Suspension of MFN Treatment by the United States

In late October 1982, the United States suspended application of
most-favored-nation (MFN) treatment to Poland. The United States notified
GATT that since Poland had been unable to fulfill its import commitments under
GATT, as provided for in the Polish Protocol of Accession to GATT, 3/ and
since bilateral consultations had not led to a satisfactory solution, the
United States suspended concessions and obligations to Poland under the
General Agreement.

1/ Article XXI provides for protecting national security interests regarding
fissionable materials, traffic in arms, ammunition, or other equipment;
actions taken during time of war or other international emergency; or actions
taken to maintain international peace and security.

2/ Specifically, Resolution 502 was cited.

3/ Poland acceded to the General Agreement in 1967. The Protocol of
Accession governing its membership provided that Poland's concessions, in
exchange for the privileges of GATT membership, were to consist not of tariff
reductions, but of commitments to increase the value of its imports from other
GATT members by 7 percent each year.
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Poland argued to the Council in November 1982 that the unilateral
suspension of MFN tariff treatment was taken in response to a legislative
action by the Polish Parliament pertaining to domestic affairs which did not
concern the commercial, economic, political, or security interests of any
country. 1/ Poland also said that the bilateral consultations on the matter
had never taken place, even though Poland had indicated its readiness to
engage in such discussions. Poland rejected the attempt by the United States
to justify its action by referring to Poland's import commitments. Poland
asked the Council to take a stand on the issue by recommending to the United
States that it reinstate MFN tariff treatment.

The United States countered that it had acted within its rights under the
Protocol of Accession, as Poland had not honored its import commitment under
GATT since at least 1978. The United States did not deny the importance of
factors other than trade in deciding to exercise its rights under the Protocol
of Accession, but added that these factors were not within the purview of
GATT. The issue received lengthy discussion in the Council, and at the
November 1982 Ministerial meeting, when it was agreed to pursue the matter
further in the Council. Discussions on this matter continued into 1983.

Activities under the GATT Committees

Consultative Group of Eighteen

The Consultative Group of Eighteen (CG-18) was established in 1975 as a
temporary body to help the Contracting Parties formulate and implement GATT
policies, to manage actual or potential threats to the multilateral trading
system, and to coordinate aspects of the process of the international economic
adjustment. The CG-18 was made a permanent body in 1979. The committee
members are high-level trade policy officials representing both developed and
developing nations, who sit on th2 committee on a rotating basis. 1In 1982 the
member countries were Argentina, Australia, Brazil, Canada, Egypt, the
European Community and member states, Finland, India, Japan, Nigeria,
Pakistan, Peru, Philippines, Poland, Switzerland, Turkey, the United States,
and Zaire. The committee Chairman was Arthur Dunkel, who is also Director
General of the GATT.

-

The CG-18 met four times in 1982--in February, May, July, and October.
These meetings focused on three topics: CG-18's contribution to preparations
for the November GATT Ministerial meeting, the economic situation and its
implications for trade policies, and cooperation in the GATT on agricultural
trade issues.

The CG-18 devoted a major portion of its time in 1982 to preparing the
Ministerial agenda. Areas of special concern to the group were the continuing
search for a comprehensive solution to the safeguards issue, the need for
expedient dispute settlement procedures with effective enforcement,
disagreements about interpretation of the Subsidies Code, and
developing/developed country questions. Many CG-18 members pressed for a
standstill and rollback commitment regarding protectionism as part of any
declaration emerging from the Ministerial meeting, which they believed was
needed to restore confidence in the international trading system. Other

members were less optimistic about the results of such a declaration. 30

1/ Id est, the Polish Government's suppression of the Solidarity trade

union. See the discussion of this issue in the section on East-West trade in
Chap. 4 of this report.
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The subject of worldwide economic conditions and their implications for
trade policy also occupied a substantial portion of the CG-18 agenda. The
group examined a GATT secretariat note which analyzed poor 1981 world economic
performance and a corresponding increase in trade disputes, sectoral
difficulties, and protectionist measures in that year. The most salient point
in this discussion was that bad management, rather than unfavorable exogencus
forces, was the root of the malfunctioning economic system. The members
concluded, therefore, that the protectionist trend was reversible, given
discipline and will. The members discussed the increase in discriminatory
restrictive measures (both unilateral and other) and the adverse effect these
measures have on trade and investment patterns. Accordingly, they stressed
the importance of restoring confidence in the free trade system and suggested
that this could be carried out in the administration of national trade
policies through increased transparency (i.e., greater exposure to public
scrutiny) and by improvement in the effectiveness of multilateral dispute
settlement procedures. Concern was also expressed about conditions inimical
to developing countries--declining export earnings, especially in the context
of increasing borrowing needs, and increasing shortages of international
credit.

Another contribution of the CG-18 was its paper, "Co-operation on
Agriculture in the GATT," which analysed GATT rules and codes that apply to
agricultural trade. The CG-18 proposed a work program in this area,
consisting of identifying specific agricultural trade problems and of making
improvements in the GATT as it applies to agriculture. The work is to be
completed no later than 1984.

Committee on Tariff Concessions

The Committee on Tariff Concessions (CTC) supervises the procedures for
updating the schedules on tariff concessions made by contracting parties, and
the implementation of tariff reductions. It also provides a forum for
discussion of questions relating to tariffs. The 43 members of the CIC
focused efforts in 1982 on preparations for implementing new standard
international tariff nomenclature, the Harmonized Commodity Description and
Coding System, known as the Harmonized System. 1/

The Committee on Tariff Concessions is the GATT body responsible for the
coordination of procedural matters related to its adoption. Because adoption
of the Harmonized System will result in duty-rate changes in a number of
instances as individual products are reclassified in terms of the new
standardized system, any increases in bound duties will have to be
renegotiated in order to maintain a balance of concessions between contracting
parties. Ministers agreed in November that if the system is introduced, the
general level of benefits provided by GATT concessions must be maintained and
that any necessary negotiations should begin promptly. Negotiations under
article XXVIII will therefore be required to reconcile these changes with
existing GATT obligations. The target date for implementation of the
Harmonized System completion is January 1, 1987. 1In order to assist GATT
members in completing the article XXVIII procedures in time to meet this

1/ For a more detailed discussion of the status of the implementation of the
Harmonized System, see the section on the activities of the Customs.
Cooperation Council in Chap. 3 of this report.
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" deadline, the Committee began work on agreed procedures to facilitate and
expedite the conduct of the negotiations. These guidelines were nearly
completed as of yearend.

In sddition, during 1982 the CTC continued to monitor the implementation
of the Tokyo round tariff concessions. 1In 1982, the signatories to the 1979
Geneva protocol carried out the third of eight annual tariff cuts agreed upon
during the Tokyo round negotiations. The annual tariff reductions will extend
to January 1, 1987.

Another tariff question considered by the CTC relates to tariff
escalation. 1/ As part of a continuing effort to address the issues of tariff
escalation, a pilot study was reviewed by the CTIC to assess the degree of
escalation present in tariff schedules for the copper mining and processing
sector. Tariff escalation is thought to inhibit international trade as the
degree of protection increases with the degree of processing. The Committee
on Trade and Development CTD requested the CTC to conduct this study in
response to the needs of certain less developed countries. The preliminary
conclusion of this study was that there is escalation in the tariff schedules
of all countries studied but that it seemed to be significantly higher in the
countries at lesser stages of development (Brazil, the Republic of Korea,
Yugoslavia and Spain) than in the fully industrialized countries (United
States, European Community, Japan, Sweden, and Switzerland). Three other
aspects of the matter were studied: the levels of nominal rates and nontariff
barriers; the effect of the existence of special tariff treatment (other than
MFN treatment); and the actual measurement of the degree of tariff escalation
in the case of products in a specific processing chain (i.e., copper mining
and processing). The Ministers agreed in November 1982 that GATT should give
prompt attention to the problem, with the goal of eliminating or reducing
escalation where it inhibits international trade. Work in 1983 will examine
additional specific products (nonferrous metal and minerals, forestry products
and fish and fisheries products) and the possibility of reducing escalation on
these.

Textiles Committee

The Textiles Committee consists of signatories to the Protocol to Extend
the Arrangement Regarding International Trade in Textiles (generally known as
the Multifiber Arrangement or the MFA III). As of yearend, there were
42 signatories to the MFA III. Textiles and apparel trade of these countries
accounts for four-fifths or approximately 80 billion dollar's worth of world
trade in textiles and apparel (excluding intra-EC trade). The Arrangement was
originally negotiated in 1973 and entered into force for a 4-year period
beginning January 1974. It was renewed in late 1977 for 4 years. The current
extension was agreed to by consensus on December 22, 1981. It will expire on

1/ Tariff escalation occurs when tariffs charged on semiprocessed products
are generally higher than those on the raw material of which these products
are based; tariffs on goods manufactured from the semiprocessed products are
generally higher still. It is recognized that a small degree of escalation
can provide substantial protection for the processing industries of the
importing countries, and thus discourages the development of processing
industries in the countries of origin of the raw materials.

32
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July 31, 1986. 1/ The objectives of the MFA TII are to expand and liberalize
international trade in textiles and apparel while avoiding disruptive effects
on individual markets and on lines of production in exporting and importing
countries alike.

The Textiles Committee has two subordinate bodies. The Textiles
Surveillance Body (TSB) reviews annually all new textile import restrictions
imposed, whether unilaterally imposed or negotiated bilaterally, to determine
whether they are fully consistent with the provisions of the Arrangement. The
TSB also provides a forum for consultation and dispute settlement. It
consists of an independent chairman and eight members who are chosen to
provide balanced representation on the TSB of all MFA members. 2/ 1In 1982 the
TSB met eight times to consider actions taken under the MFA. For example, the
TSB reviewed the United States action with respect to imports of cotton shirts
and trousers from Indonesia under article 3 of the Arrangement (new unilateral
restrictions). The TSB also reviewed 16 bilateral agreements (both new and
renewed) pertaining to a variety of textiles and apparel imports worldwide.

The Subcommittee on Adjustment was established under the 1981 Protocol
extending the MFA. 1Its function is to monitor governmental adjustment
policies and measures as well as the process of adjustment in the textiles and
apparel sector. The subcommittee conducts periodic reviews of developments in
these areas. Subcommittee membership is open to all countries that
participate in the MFA.

The Subcommittee met for the first time in July 1982 and began
establishing a work program under article 1:4 of the MFA. 3/ At the same time
members laid plans for the collection of factual information on production and
trade for inclusion in a comprehensive review of the worldwide textiles
industry to be complete by Autumn 1983.

In December 1982 the Subcommittee released a report, entitled "Recent
Trends in Production and Trade in Textiles and Clothing." This showed that
world output in textiles and apparel declined in 1981 for the second
consecutive year and that trade growth in value terms was declining. At the
same time, the developed countries, who are the major suppliers of textiles,
experienced a decline in their share of world textile exports 1 percent in
1981, to 53 percent. Exports of finished apparel from developing countries,
the major suppliers of apparel, increased in that year to 59 percent, up
3 percent from that in 1980.

The experience of the United States was consistent with the trend in
textile trade among all industrialized nations: there were increased imports
from the Third World as against imports from developed countries, and U.S.
exports of textiles declined marginally in value in 1981 and exports of
clothing increased 4 percent. Developed countries remained the main market
for U.S. textiles. The overall U.S. trade surplus in textiles was reduced
substantially, from over $1.3 billion in 1980 to less than $0.8 billion in

1/ For a discussion of the most recent renewal of the MFA, see the OTAP,
33d Report, USITC Publication 1308, pp. 20-27.

2/ In 1982, the TSB members were Canada, EEC, Egypt, Japan, the Republic of
Korea, Malaysia, Mexico and the United States.

3/ Part IV was added to the Agreement in 1966 to ensure that the specxal
1nterests of developing countries were considered.
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1981. The U.S. deficit in clothing trade continued to increase, reaching a
new peak of $6.3 billion in 1981; the deficit with develop1ng countries
accounted for $4.4 billion of this total.

Committee on Trade and Development

The Committee on Trade and Development (CTD) was established in 1964 to
ensure that issues that concern developing countries are given priority
attention, as called for by part IV of the General Agreement. 1/ 1In 1982 the
full Committee developed specific proposals on trade in agricultural goods 2/
and on quantitative restrictions, which were taken up at the 1982 Ministerial
meeting. Prior to November, the Committee sponsored informal consultations
between developing and developed countries in order to identify and analyze
the particular problems of developing countries' exports to the developed
markets., For each of a wide range of products exported by the developing
countries, they examined market access conditions, tariff levels, and the use
of nontariff measures and subsidies. They also studied macroeconomic
constraints upon the national economies, such as the increasing
current-account deficits of oil-importing developing countries. The
participants in these discussions concluded that the best prospects for growth
in the developing countries depended upon expansion of exports to developed
countries through avoidance of new measures to restrict imports by developed
countries, and on the liberalization of existing barriers to trade. As a
result of these discussions, the CTD developed a proposal for consideration by
the ministers to examine the prospects for increasing trade between developed
and developing nations. The proposal also called for consultations and
negotiations aimed at further liberalization of trade in tropical products in
both processed and semiprocessed forms and for a review of progress toward
eliminating or reducing existing obstacles to trade in tropical products.

Subcommittee on Protective Measures

The function of the Subcommittee on Protective Measures is to examine any
case of protective action by developed countries against imports from
developing countries in light of General Agreement provisions of part IV.
Membership is open to all contracting parties, and developing countries that
are not GATT members may request observer status. During 1982, the
Subcommittee considered measures brought to its attention in three
notifications: (1) one from Norway concerning prolongation of its article XIX
action on textiles; (2) one from India concerning certain antidumping and
countervailing duty actions in Australia, Canada, and the United States;

(3) and one from Indonesia on European Community measures affecting imports of
manioc and rice bran. It also considered ways to implement Part IV more
effectively, i.e., how to ensure "differential and more favorable treatment,
reciprocity and fuller participation of developing countries.”

Subcommittee on trade of least developed countries

In its mandate to liberalize trade to a greater degree, the subcommittee
members developed a proposal for the Ministerial to expand and diversify the
trade of least developed countries, to strengthen technical cooperation in the
trade area and to facilitate integration of these countries into the GATT

1/ This was done jointly with the CG-18. See section on CG-18, above.

2/ This article states that actions under this agreement "...shall not
disrupt the autonomous industrial adjustment process of participating
countries”.
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trading system. Specifically, the Subcommittee proposed to initiate work in
the following areas: (1) further improvements in MFN or Generalized System of
Preferences treatment for exports from least-developed countries; (2) adoption
of more flexible rules of origin for exports from these countries; (3)
elimination or reduction of non-tariff measures affecting products of interest
to the least developed countries and greater flexibility in the participation
of these countries in the Tokyo round trade agreements; (4) strengthening of
trade promotion activities; and (5) reduction of tariff escalation.

Committee on Balance of Payments Restrictions

The Committee on Balance of Payments Restrictions monitors the use of
import restrictions by contracting parties to correct balance-of-payments
difficulties. Under article XII of the General Agreement, countries desiring
to introduce, intensify, or maintsin import restrictions for
balance-of-payments reasons are required to consult with the Committee.
Although quantitative restrictions are generally prohibited in the GATT,
article XII requires that countries limit these restrictions to the minimum
levels need and that they phase out these measures as the balance-of-payments
difficulties diminish. Article XVIII governs the use of import restrictions
for balance-of-payments purposes by LDCs, in recognition of their lesser
ability to cope with foreign exchange difficulties. The provisions of
article XVIII are less strict than those of article XII. The International
Monetary Fund is invited to participate in GATT balance-of-payments
consultations pursuant to article XV of the General Agreement.

In 1982, under a simplified procedure the Committee held
"mini-consultations™ with India, Pakistan, Ghana, Philippines, and
Bangladesh. Full consultations were held with Portugal and Israel.

The Committee met on June 23 with representatives of India and Pakistan
in accordance with the simplified procedures for regular consultations. The
Committee concluded that the two countries had fulfilled their obligations for
1982 under article XVIII:12(b), which requires them to consult, and that full
consultations were not necessary. They reached the same conclusion regarding
Bangladesh and the Philippines on November 30. Regarding Ghana, the Committee
noted that over a decade had elapsed since the last full consultation and that
a number of changes had been introduced in the import regime--changes which
warranted a more detailed review by the Committee. For these reasons the
Committee decided that a full consultation should be held with Ghana in 1983.

On June 23 the Committee held full consultations with Portugal. Although
the Committee noted that the country's external position had deteriorated
sharply in 1981, and that this had hindered progress on the elimination of
surcharges and quotas on certain consumer goods, the Committee expressed
concern at the fact that certain restrictions had been applied for more than
6 years. Accordingly, the Committee reiterated its recommendation made in
previous consultations that Portugal announce a time schedule for the removal
of restrictive import measures in the future. The removal of the measures in
advance of Portugal's accession to the EC would facilitate GATT consideration
of Community expansion.

Full balance-of-payments consultations with Israel were held on Y
November 30. The committee members welcomed the fact that Israel had
terminated in November 1980 the import deposit scheme that had been introduced
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only one year earlier, in November 1979. The committee noted that the Israeli
current account deficit had widened in 1981 and in early 1982 and that
quantitative restrictions had been imposed on 28 import categories and a

3 percent surcharge imposed on all imports in an attempt to counteract this
trend. Committee members concluded that, although the effect of these
measures was relatively small, less restrictive policy instruments were
available; they expressed the hope that the quantitative restrictions and
surcharges would be allowed to expire as of April 1, 1983.

Working Party on Structural Adjustment

Thirty-four countries participated in the activities of the Working Party
on Structural Adjustment and Trade Policy in 1982. The working party was
established by the GATT Council in November 1980 to study the relationship
between trade liberalization and structural adjustment of economies. The
objective of the working party in 1982 was to submit a major policy paper to
the Committee on Trade and Development and to the CG-18, and ultimately, to
the GATT Council in 1983. The 1982 work program was divided into three
parts. It began with analysis of a GATT secretariat study which identified
broad structural changes and examined the international patterns of
production, employment, and trade since 1963, in agriculture, mining, and
manufacturing. Second, the Working Party considered another secretariat paper
which identified the main provisions of the General Agreement and of other
GATT instruments that have a bearing on structural adjustment. These
provisions were classified into four groups: (1) GATT provisions and
instruments designed to achieve the lowering of barriers to trade;

(2) provisions aimed at maintaining and consolidating the reduction of trade
barriers; (3) provisions governing departures from GATT rules; and

(4) provisions in the General Agreement or other GATT instruments which
explicitly deal with structural adjustment of economies.

The third element of the working party's 1982 program was an examination
of submissions from nations participating in the working party, each one of
which discussed that country's experience with problems of structural
adjustment. The United States submitted a detailed examination of its
experience with structural adjustment, including the historical role of the
escape clause in the adjustment procedure and the record of Government
intervention in the adjustment process of certain industries, such as steel,
footwear, and automobiles. Another aspect of the U.S. paper was
U.S. agricultural adjustment. The objective of the Working Party review was
to find common threads as well as significant differences among the adjustment
patterns and policies of individual countries and, ultimately, to identify an
appropriate role for the GATT in facilitating the economic adjustment
process. Although the analysis had not been completed at yearend, the
preliminary conclusion of the Working Party was that the GATT could best
contribute to the process of structural adjustment by continuing to play its
important role in promoting trade liberalization.

The work of the GATT Working Party on Structural Adjustment and Trade
Policy is only one example of the analytical exercises on the subject of
structural adjustment which are currently being conducted. Complementary
studies are underway, with U.S. participation, in other international
organizations such as the OECD, UNCTAD, and the World Bank; each study is
being conducted in accordance with the organizations' particular terms of
reference.
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Inventory of Nontariff Measures

The inventory of nontariff measures (NTMs) alleged to impede trade
(covering both agricultural and industrial goods), which was used as a basis
for the MIN negotiations, was rendered at least partially obsolete by the
successful completion of the Tokyo round. Following the end of the MIN, it
was proposed to update the inventory. The updating process was approved in
early 1981, and work was begun immediately.

By the end of 1981, GATT members had compiled an updated inventory of
more than 600 nontariff measures (NTMs) imposed on industrial products. 1/
The inventory covered five main categories of measures: (1) government
participation in trade and restrictive practices tolerated by governments;
(2) customs and administrative entry procedures; (3) technical barriers to
trade; (4) specific limitations, such as quantitative restrictions, import
licensing, embargoes, exchange control, discrimination resulting from
bilateral agreements, export restraints, measures to regulate domestic prices,
tariff quotas, export taxes, etc.; and (5) charges on imports, such as prior
deposits, surcharges, discriminatory credit restrictions, border tax
adjustments.

At the November Ministerial meeting, the GATT ministers established the
Working Party on Quantitative Restrictions and Non-Tariff Barriers. 1Its
stated function is to pursue vigorously the expansion of the industrial
inventory of NTMs and to act as a clearinghouse for information on such
matters. The Committee on Trade in Agriculture, also established at the
Ministerial, will continue the task of updating the corresponding agricultural
inventory in 1983.

Actions under the Articles of the General Agreement

Article XIX: Emergency Action on Imports of Particular Pcoducts

Article XIX 2/ regulates the use of emergency or "escape” action against
increased imports of a particular product. It is intended to be a temporary
measure. Regardless of the intent of article XIX, an increasing number of

1/ The inventory lists hundreds of nontariff measures, notified by
governments as obstacles to their exports or as unfair advantages to their
competitors. These are confidential negotiating documents, and are available
only to governments. For a discussion of earlier GATT actions in compiling
the inventory, see OTAP, 32nd Report, USITC Publication 1307, pp. 32-33, and
the 33rd Report, USITC Publication 1318, p. 46.

2/ Article XIX of the General Agreement authorizes signatories to impose
emergency measures where actual or threatened serious injury to a domestic
industry is demonstrated. The government taking the action must first notify
the Contracting Parties and consult with exporting-country governments, and
the restrictions imposed must be nondiscriminatory. Under these
circumstances, protection can be applied "to the extent and for such time as
may be necessary" either by the imposition of quantitative restrictions on
imported goods or by suspension, withdrawal or modification of a negotiated
tariff concession. 1In critical circumstances, where notification and
consultation delays would "...cause damage difficult to repair,"” action may be
taken without prior consultation, on the condition that consultations take 37
place immediately after such action is invoked. The case for consultation is
strong, as the affected exporting country or countries may suspend
"substantially equivalent concessions or other obligations." There is no
provision under art. XIX for negotiation of compensation.
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"emergency" measures are being taken outside the GATT; a number of these
actions ignore the escape clause entirely. Domestic pressures to implement
safeguard measures on a bilateral or selective basis to avoid multinational
vigilance and enforcement are often being used rather than the provisions for
multilateral implementation and consultation under article XIX.

In 1982, the GATT was notified of five new article XIX actions. 1In
August, Australia introduced a tariff quota on certain flat steel products,
and pipes and tubes of iron or steel. On September 3, Switzerland raised the
customs duty on imports of dessert grapes. On September 20, Australia
notified the GATT that hoop or strip metal of iron or steel would be subject
to a quota. On October 27, Canada notified the GATT of the imposition of a
surtax on imports of yellow onions. On November 2, the European Community
notified the GATT that imports of dried grapes would be subject to a minimum
price, and to a countervailing duty where the minimum price was not met.

The GATT was notified during 1982 of the termination of one article XIX
action, which had been taken by Australia on alloy steels in 1966.

Article XXII and XXIII: Conciliation and Dispute Settlement

Several articles of the General Agreement provide for conciliation and
dispute settlement. For example, article XII:4(d) applies to dispute
settlement regarding balance-of-payments restrictions, article XVIIL:18 (b)
applies to measures for economic development, and article XXVIII:4(d) applies
to renegotiation of tariff concessions. The nontariff measure codes provide
for dispute settlement procedures. Article XXII provides for consultation
between parties with regard to "generally all matters affecting the operation
of the agreement” and article XXIII 1/ provides a framework for dispute
settlement.

1/ Article XXIII states that "if any contracting party should consider that
any benefit accruing to it directly or indirectly under this Agreement is
being nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of (a) the failure of another
contracting party to carry out its obligations under this Agreement, or (b)
the application by another contracting party of any measure, whether or not it
conflicts with the provisions of this Agreement, or (c) the existence of any
other situation". All parties must give "sympathetic consideration" to any
representations or proposals made to it. Where no settlement is reached by
means of bilateral consultation, the article further provides for consultation
with the Contracting Parties. Article XXIII provides that, once a dispute has
been referred to them, the Contracting Parties shall "promptly investigate".
Usually the investigation is conducted by a panel of three or five
"disinterested” members, who "make appropriate recommendations...or give a
ruling on the matter™. Article XXIII empowers the Contracting Parties to
suspend "the application to any other Contracting Party or Contracting Parties
of such concessions or other obligations under this Agreement as they
determine to be appropriate", and any party against which any such suspensions
are taken has the right to withdraw from the Agreement with 60 days' notice.
Panels are required to take appropriate account of the particular interests of
LDCs. The Understanding on Notification, Consultation, Dispute Settlement and
Surveillsnce clarified and strengthened the existing GATT articles on dispute
settlement, especially regarding the role of the panels. This Understanding
was reached during the Tokyo round as one of the "framework" agreements. 1In
1982, the ministers agreed that although the mechanism for dispute settlement
was adequate, more effective use could be made of it.
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In 1982 there was a record number of international trade disputes under
articles XXII and XXIII. The high number of disputes reflected increasing
tensions among trading partners as world economic conditions brought about a
contraction of trade in value terms and increased protectionist pressures for
the second consecutive year. The following bilateral consultations under
article XXII:1 and XXIII:1 took place in 1982.

If bilateral discussions fail to produce a settlement, disputes are often
referred to panels or working parties set up under article XXIT1:2. Those
disputes that were being considered by panels or working parties during 1982
are discussed below in detail.

Conciliation and Dispute Settlement under Articles XXII:1 and XXIII:1

Notifying country Disputed issue
European Community Japanese copper pricing and marketing
practices.
European Community United States exports of corn gluten feed.
European Community EC import ban on Canadian Sealskins
and seal products.
United States Canadian differentiated postal rates.
Brazil, EC, Ivory Coast United States sugar import policy.
United States Imports of footwear from Jepan, Brazil,
and Korea
Japan United States tariff classification
of cab chassis.
European Community Swiss import duty on dessert grapes.
European Community Japanese exports of video tape recorders.

U.S. tax legislation (DISC) and income tax practxces maintained by France,
Belgium and the Netherlands

As early as 1973, the European Community asserted that the U.S. Domestic
International Sales Corporation (DISC) tax legislation was a direct export
subsidy. Under the DISC provisions, qualified companies received a tax
deferral on part of their export income. The DISC was enacted in 1972 as part
of the Revenue Act of 1971 and as a tax incentive to increase U.S. exports, in
part to offset export incentives offered by certain European tax systems.

Soon after its enactment, the Community filed charges in the GATT that the
DISC law was an illegal subsidy. At the same time, the United States filed
countercharges against certain foreign-source income tax practices of France,
Belgium, and the Netherlands. In 1976, panels were established under

article XXIII to investigate the complaints. The panels concluded that the
provisions of the DISC amounted to an export subsidy and the European tax
systems were criticized for not following "arm's-length pricing.” 1/ For the
next 5 years, however, the Council could not agree on the adoption of the
panel reports. TIn December 1981, they were adopted subject to an
"understanding.” That understanding stipulated that ". . . economic processes
(including transactions involving exported goods) located outside the
territorial limits of the exporting country need not be subject to taxation by
the exporting country and should not be regarded as export activity in terms
of article XVIi:4 of the General Agreement™ and ™ . . . that article XV1:4
requires that arm's length pricing be observed, i.e., prices for goods in
transactions between exporting enterprises and foreign buyers under their or

1/ For a thorough discussion of the history of this case, see OTAP, 33rd
Report, 1981, pp. 55-57.
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the same control for tax purposes be the prices which would be charged between
independent enterprises acting at arm's length. Furthermore, article XVI:4
does not prohibit the adoption of measures to avoid double taxation of foreign
source income."

In April 1982, the Government of Canada claimed that the understanding
did not justify the existence of the DISC, as it had already been declared a
subsidy. It was thus explicitly against the provisions of article XVI:4 of
the GATT and the Subsidies Code. The United States countered that the DISC
was fully consistent with its GATT obligations because, "in its operation, the
program approximates the effective tax treatment of income from exports which
would otherwise prevail under a purely territorial system.” 1In dispute of
this claim, the Government of Canada, supported by the Commission of the
European Community and other countries, pursued its rights under the
article XXIII:2 settlement process in subsequent GATT Council and Subsidies
Code Committee meetings. Delegates from the Community, Canada, Chile, Brazil,
India, Sweden, Norway, and Finland called for a Council decision recommending
formally that the United States bring the DISC into conformity with GATT and
that U.S. compliance be monitored by the GATT Council. The United States used
the single-country veto 1/ on the proposed resolution to require GATT
conformity and to monitor compliance. Representatives from other countries
(Argentina, the Philippines and New Zealand) suggested that the matter be
given further study. 1In July 1982, the Community withdrew its proposed
declaration to require U.S. conformity and replaced it with a proposed
decision authorizing EC retaliation, although none of the countries was
willing to authorize such measures. Therefore, both resolutions were
effectively tabled until the next, and final, Council meeting of the year. At
that meeting on October 1, the United States announced its intention to seek
modifying legislation to the DISC, whereupon further consideration of the
issue was deferred until after the November Ministerial meeting.

Although U.S. legislators, trade experts and interested businessmen
viewed reform of the DISC as necessary, by yearend there was no agreement on
the best alternative. By early March, 1983, however, a general proposal to
replace the DISC had been developed and presented to members of the Congress
and to the GATT Council.

U.S.-EC dispute over extension of the Manufacturing Clause

Section 601 of the U.S. Copyright Act of 1976, known as the
"Manufacturing Clause," prohibits imports into the United States of
"non-dramatic literary works" in the English language by authors of U.S.
nationality 1/. This legislation (H.R. 3940), as enacted in 1976, provided
for an exception for Canadian imports and the automatic expiration of this
clause on July 1, 1982. Some version of the clause has been part of U.S.
copyright law since it was enacted in 1891 to protect the "infant"™ U.S.
printing industry.

In June 1981, a bill was introduced to Congress to extend the
Manufacturing Clause until 1986. At that time the Government of Great Britain
and the European Community made diplomatic representations to the United
States Government, asking the Administration to oppose the enactment of the
bill to extend the clause. 1In 1982, the legislation extending the

1/ As the GATT authorizes action by consensus only, dissent by a single
country, out of a total of 88, is sufficient to veto a motion or ruling.
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manufacturing clause was passed by Congress. On July 8, it was vetoed by the
President, on the grounds that the U.S. printing industry was "one of the most
modern and competitive™ in the world and that extension would be "self
defeating™ at a time when the United States was seeking to eliminate nontariff
barriers abroad. The veto was overridden by Congress and the bill became

law. Officials of the European Community charged that the prohibition was
prejudicial to the European printing and publishing industries. EC officials
asserted that the Manufacturing Clause was inconsistent with article XI and
was not covered by any of the exceptional provisions in GATT. It was further
considered that allowance for imports only from Canada was discriminatory and
contrary to article XIII. It was also charged that the new Manufacturing
Clause, enacted in July 1982, was not covered by the GATT Protocol of
Provisional Application because this Protocol did not cover new legislation.
Finally, the Community considered that the new legislation enacted was
contrary to understandings reached between the United States and the Community
during the Tokyo round, in anticipation of expiration of the clause. EC
officials argued that the final equilibrium of concessions reached during the
Tokyo round had become unbalanced with this departure from the negotiated
settlement. 1In short, Community negotiators charged that this restriction
represented a new barrier to trade contrary to U.S. obligations in the GATT.

With a view toward resolution of the problem the Commission of the
European Community requested consultations under article XXII:1 of the General
Agreement. Consultations under Article XXII:1 did not yield satisfactory
results. Therefore the Community notified the United States that it was
seeking consultations under Article XXIII:1 of the General Agreement.

The consultations were held on October 7, 1982. The discussions focused
on the amount of compensation to which the European Community was entitled on
the grounds of extension of the Manufacturing Clause. Lacking statistical
evidence of injury, European officials were unable to quantify the extent of
injury and the amount of compensation required. It was decided that further
consultation on this subject would be necessary; another round of
consultations would be held in February 1983.

The Ways and Means Committee of the U.S. House of Representatives asked
the U.S. International Trade Commission to conduct a study on the economic
effects of termination of the clause to air publicly the issues connected with
this legislation. This report is scheduled for publication in July 1983.

U.S. import duty on vitamin B-12

During the Tokyo round, the United States agreed to abolish the American
Selling Price (ASP) system of establishing the dutiable value of certain
imports. 2/ Although a single rate was applied to vitamin B-12, the ASP

1/ Several exceptions to this requirement exist. For example, imports from
Canada are not covered and copies of printed matter imported in quantities of
less than 2,000 copies are permitted.

2/ Under the ASP system, "competitive'" products imported were valued for
customs purposes at the wholesale price of a competitive U.S. product, rather
than at the invoice price of the imported product. The United States agreed
to eliminate this system upon entry into force of the Customs Valuation Code
negotiated during the Tokyo Round. For more information on this dispute, see
OTAP, 33rd Report, 1981, p. 53. ’ 41
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valuation system resulted in significantly lower amounts of duty being
collected on feedgrade than was collected on pharmaceutical-grade

vitamin B-12. 1In converting the tariffs on ASP items to provide tariff
protection approximately equivalent to that which had been in effect, the
duties collected for feed-grade quality and pharmaceutical quality vitamin
B-12 were combined on a trade-weighted basis, which resulted in a higher rate
of duty than had existed before for feedgrade-quality vitamin B-12. The
European Community claimed that such action was contrary to U.S. obligations
under the GATT, and since bilateral efforts failed to resolve the dispute, a
panel was authorized by the GATT Council on June 11, 1981 to investigate the
matter. The panel met nine times between July 31, 1981, and June 17, 1982,
and concluded that the United States had not infringed its commitment under
the General Agreement or under the ASP Chemical Products Understanding of
March 2, 1979. Most importantly, the panel members stated their belief that
the United States did not have an obligation to maintain tariff-rate
differentiation for the two qualities of vitamins, as the conversion method
used did not involve any arbitrary duty increase.

However, in recognition of the less favorable tariff treatment accorded
feedgrade-quality vitamin B-12, the panel suggested that the United States
might wish to advance implementation of the Tokyo round concession rate to
such an extent that the imported vitamins could again attain their traditional
competitive position in the U.S. market. The report was adopted by the GATT
Council without qualification.

U.S. imports of certain automotive spring assemblies

On August 10, 1981, the U.S. International Trade Commission Commission
issued an order excluding imports of automotive spring assemblies which
infringed a certain patent. This order was issued after an investigation
conducted by the Commission in which a determination had been made that
imports from a Canadian firm violated section 337 of the Tariff Act of 1930,
in that they infringed or would infringe valid U.S. patents and cause
substantial injury to the U.S. industry. Article XX(d) of the GATT provides a
general exception from the obligations of the GATT for the adoption or
enforcement of measures which were necessary to secure compliance with laws
and regulations relating to the protection of patent rights and other property
rights, and for the prevention of deceptive practices.

The Government of Canada made the counterclaim that, as section 337 and
the exclusion order applied only to foreign producers, the United States had
violated the "national treatment"” provisions of article III:1 of the General
Agreement; Canada also asserted that the order was a "highly protective”
instrument. Throughout the last quarter of 1981, bilateral consultations were
held under articles XXI1 and XXIII:1. Believing the consultation had not
yielded satisfactory results, Canada exercised its rights under
article XXIII:2 and called for the GATT Council to convene a panel in order to
find a mutually satisfactory solution. 1/

In June 1982, the panel announced its conclusion. The panel noted that,
as far as it had been able to ascertain, this was the first time a specific
case of patent infringement involving Article XX(d) had been brought before
the GATT. The panel members also noted that the exclusion order had been
directed against imports of certain automotive spring assemblies produced in ,,

1/ For more background information on this dispute, see OTAP, 33rd Report,
p. 54-55.
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violation of a valid U.S. patent from all foreign sources, and not just from
Canada. It was found, therefore, that the exclusion order was "not applied in
a manner which would constitute a means of arbitrary or unjustifiable
discrimination against countries where the same conditions prevail,” nor had
it been applied in a manner which constituted a disguised restriction on
international trade. The panel further noted that the exclusion order had
been necessary to protect the patent rights of the U.S. company, and that
these results could not have been obtained as effectively by any other means.
The panel therefore concluded that the Commission action fell within the
provisions of article XX(d), and was, therefore, consistent with GATT. As of
yearend, the report had been circulated among GATT members, although it had
not yet been adopted by the GATT Council.

Canada: Foreign Investment Review Act

The United States has consulted periodically with the Government of
Canada since the 1974 enactment of Canada's Foreign Investment Review Act
(FIRA), which the United States alleges to contain trade-distorting
practices. 1/ The FIRA provisions require that new or newly-acquired
companies seeking to invest in Canada submit investment proposals to the
Canadian Government that describe the company's intentions, such as the extent
to which Canadian products will be purchased and the export sales plans of the
firm. During the review process, the Canadian Government attempts to make
these proposals legally binding commitments. Until these conditions are
agreed to, permission to invest is often refused. 1In addition, FIRA may
impose local content requirements, which may take the form of commitments to
buy a minimum-percentage Canadian goods or to give preference to
"competitively available" Canadian goods, for exsmple. Export performance
requirements often entail enforceable commitments to export minimum
percentages or amounts of a firm's Canadian production. 1In short, FIRA
provides the Canadian Government with a mechanism to screen certain foreign
direct investment proposals to determine whether those proposals are likely to
be of significant benefit to Canada. The United States has charged that this
screening mechanism violates the "national treatment" requirement of
article III of the GATT.

Although consultations have taken place over the years since the
enactment of FIRA, the United States began to address seriously the issue of
Canadian investment policy only recently. Since 1981, U.S. concerns about
FIRA have been the subject of a number of bilateral meetings at official and
ministerial levels. U.,S. officials detailed for the first time their concerns
related to Canada's GATT obligations in relation to FIRA during article XXII
consultations held in January and February 1982. Not having reached a
satisfactory resolution of the matter, the United States asked the GATT
Council on March 19 to convene a panel to consider the allegation that these
Canadian trade practices nullified or impaired benefits accruing to the United
States under GATT. The United States requested that the panel examine, in
light of the relevant GATT provisions, local-content acts, policies or
practices that require use of Canadian products or equipment in
manufacturing. The panel was also asked to study FIRA or other Canadian acts,
policies or practices that result in the imposition of requirements to export
a percentage or quantity of production. The panel was established on March 31
and the terms of reference established in November 1982. The panel was not
scheduled to meet until 1983. ‘

43

1/ See also Chap. 4, "Developments in Major Trading Partners: Canada" for a
discussion of this issue.
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U.S.-EC citrus dispute

United States and European officials consulted informally under
articles XXII and XXIII:1 from October 1980 through April 20, 1982, regarding
EC imports of citrus fruits. 1/ The United States contended that the EC
preferential trading arrangements on citrus imports were a violation of its
MFN obligations and were therefore a prima facie case of nullification and
impairment of benefits accruing to the United States. The United States
believed that these preferences had an adverse affect on U.S. exports of these
products. U.S. officials argued during April 20 consultations that the
preferences were pervasive: they covered imports from 11 Mediterranean
countries as well as from the Atlantic-Caribbean-Pacific (ACP) countries.
They affected trade in nine citrus products of interest to the United States:
fresh oranges, fresh tangerines, fresh lemons, fresh grapefruit, orange juice,
lemon juice, grapefruit juice, grapefruit segments, and pectin. The United
States contended that the preferences gave a discriminatory advantage to about
85 percent of EC fresh orange imports, over 50 percent of lemon imports, and
over 60 percent of grapefruit imports. Further, the United States claimed
that the EC was abrogating the Casey-Soames Agreement. 2/

Community officials countered this argument by noting that the
preferential arrangements were consistent with article XXIV governing
free-trade areas and that there was no evidence of injury to the United
States. Therefore, the U.S. complaint was considered "inadmissable." The
Europeans also argued that the U.S. action was contrary to the interests of
the LDCs. After several attempts since June to convene a panel to examine the
U.S. charge failed, the Director-General intervened in August with his good
offices to negotiate a settlement without a panel. As the Director-General
was unable to bring about a settlement, the United States insisted upon and
received on November 2 the agreement of the GATT Council to convene such a
panel 3/. After establishing its terms of reference, the panel was scheduled
to begin its investigation into the case in January 1983.

EC exports of canned fruit and raisins

On March 17, the United States notified the GATT Secretariat that it
wished the Council to establish a panel under article XX1II:2 to examine the
U.S. charge that the European Community was granting subsidies on the
production of canned peaches, canned pears, and raisins. 4/ The United States

1/ This case was initiated under sec. 301 of the Trade Act of 1974. For a
discussion of the section 301 process, see Chap. 5, "Administration of U.S.
Trade Law and Regulations.™

2/ The Casey-Soames Agreement was a 5-point oral agreement between the
United States and the European Community. The point referred to here, the
fifth, states that when the special preferences caused difficulties for the
U.S. trade interests, the Community would be prepared to seek a solution with
the United States.

3/ This request was granted in spite of strong dissent on the part of the
Mediterranean countries. These countries argued for the establishment of a
working party; as many countries, not just the United States and EC bloc, were
involved.

4/ This case was initiated under sec. 301 of the Trade Act of 1974. For a
discussion of the sec. 301 process, see chap. 5, "Administration of U.S. Trade 44
Laws and Regulations.™ ’
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believed that the benefits accruing to the United States through tariff
concessions on these products negotiated under GATT article II were being
impaired and nullified by the existence of the production and storage
subsidies. Also, the United States charged that, because peaches and pears
comprise a major portion of fruit cocktail, tariff concessions on fruit
cocktail were similarly impaired.

Prior to this, on February 25, 1982, U.S. and EC officials had engaged in
consultations under article XXTI1I1:1 of the GATT regarding the U.S. complaint.
At that time the United States presented the argument that the subsidies were
causing, and further threatened to cause, disruption of U.S. exports of these
products to EC member states. Having failed to reach a satisfactory solution
in consultations, the United States asked the GATT Council to convene a
panel. .

EC officials wished to separate the question of canned fruit from
raisins, and asked for further article XXIIL:1 consultations on raisins. The
second set of article XXIIL:1 consultations regarding raisin subsidies, took
place on April 29. The EC argued that the raisin scheme was merely a
continuation of a Greek support policy that existed prior to EC accession and
that it was Greece that was suffering most from the EC raisin policy. Both
sides agreed to the inclusion of raisins in the panel's terms of reference.
The panel met on September 29 and again on October 29, although no decision
was made by yearend.

EC sugar export subsidies

Since 1978, major world exporters of sugar have complained bitterly that
the EC maintains subsidies on its sugar exports and that the EC has gained
more than an "equitable" share of the world sugar market. The EC subsidy
scheme was also considered to be "a permanent source of uncertainty in world
sugar markets,” as there were no limitations on Community practices regarding
production, price or refunds 1/. Argentina, Australia, Brazil, Colombia,
Cuba, Dominican Republic, India, Nicaragua, Peru, and the Philippines, whose
sugar industries have traditionally accounted for the bulk of world sugar
exports, claimed that the subsidization and pricing practices of the member
states of the EC for sugar had nullified and impaired their rights under
article XXI1I:1 of the General Agreement. They requested consultations toward
resolution of the matter on April 2. The 10 nations further maintained that
the subsidization and pricing policies of the EC caused serious prejudice to
their interests under article XVI:1. They also maintained that the
subsidization of sugar exports had harmful effects and caused undue
disturbances to normal commercial transactions and hindered the achievement of
objectives under article XV1:2; that the common sugar regime of the EC did not
seek to avoid the use of subsidies, as required under article XVI:3; and that
this subsidization of sugar exports had been applied in a manner which
resulted in the EC achieving a more than equitable share of world trade in
sugar, in terms of article XVL:3.

On June 15 the EC Commission agreed to hold ten bilateral, rather than
one joint, consultation. As of yearend, consultations had been held but there
had been no resolution of the problem. The matter was being kept under review
and all participating countries reserved their rights. Efforts in the
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1/ See OTAP, 33rd Report, 1981, for a discussion of the history of this case.
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International Sugar Organization have been made concurrently toward resolution
of the dispute. The United States has given its support to both efforts, with
hopes that the GATT will adjudicate the complaint and the 1ISO will restore the
market balance.

EC quantitative restrictions against imports of certain products from Hong Kong

On September 3, the United Kingdom informed the Council on behalf of
Hong Kong that it would pursue the dispute settlement procedure under
article XXII1:2 regarding the contention that France maintained quantitative
restrictions against Hong Kong in a number of products 1/ and that Hong Kong
considered these measures to be unjustifiable under any specific GATT
provision. Therefore, the Community, representing France, was charged with
breach of article XI, the general prohibition against quantitative
restrictions. These measures were also considered discriminatory against Hong
Kong and therefore in contravention of the GATT obligations of France under
articles I and XIII.

During five rounds of consultations held under article XX11i:1, Hong Kong
stated that it considered such restrictions a nullification or impairment of
benefits accruing to it under the GATT, and requested that they be
terminated. This request was not accepted, and Hong Kong requested
investigation by a GATT panel. The panel was established on October 1, 1982,
and its composition announced in January 1983.

EC Complaint Against Finnish Internal Regulations Affecting imports of Certain
Parts for Footwear

The Board on Export and Import Licensing of Finland made a decision that,
for 1983, leather soles used for footwear to be exported to the Soviet Union
had to be of Finnish origin. The European Community believed that the
implementation of this decision would infringe certain GATT provisions. 1In
particular, European officials cited article III of the GATT, which prohibits
internal taxes that discriminate against imports and charged that EC exports
of leather soles to Finland would be disrupted substantially. European
Community officials added that bilateral consultations on the issue had not
produced satisfactory results and requested that a panel be convened. The
European Community raised this matter before the GATT Council in
October 1982.

Finnish officials responded that the EC charges were outside of the
jurisdiction of the GATT and without legal justification. They stated that no
restrictions existed in the trade of the product concerned between the EC and
Finland, nor was there any internal regulation that would restrict the use of
these products in manufacturing shoes in Finland. Their opinion was that no
GATT provision, including article III, was infringed. The Finnish Government
explained that the restrictions used for imported shoe soles in Finnish-Soviet
trade was based on the fact that trade is conducted on a bilateral basis in
non-convertible currencies. Without the limitation of such trade to products
of domestic origin, Finland would be forced to pay for its imports in

1/ These are knitwear other than of cotton, manmade fibers and wool;
clothing other than of cotton, manmade fibers and wool; umbrellas; wireless 46
receivers (radios); pleasure and sports boats for marine use; compound optical
microscopes; electric or electronic watches with piezo-electric quartz crystal
regulating device; and toys.
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convertible currency and receive payments for its exports in nonconvertible
currency, gradually draining its convertible currency reserves. The

Soviet Union not being a contracting party to the GATT, there was nothing in
the GATT rules to prohibit application of such a rule to bilateral trade.
Finally, the Finnish Government argued, the total amount of trade was
insignificant, totaling only two or three million dollars from the EC as a
whole. Furthermore, the decision did not lead to a substantial reduction of
imports of shoe soles from the Community and the measure would not lead to
serious economic and social consequences, as EC officials had charged.
Despite this position the Finnish Government accepted the establishment of a
panel to investigate the EC charges. The GATT Council agreed in November to
establish a panel to begin its investigation early in 1983.

Article XX1V: Enlargement of the EC

Article XX1V of the General Agreement sets forth the rules of treatment
of customs unions and free trade areas. The General Agreement recognizes the
desirability of economic integration schemes as a means of promoting free
trade, provided that such arrangements do not erect barriers to the trade of
other contracting parties. 1/

On November 6, 1979, a working party was established to examine the
provisions of the General Agreement in the light of the documents concerning
the accession of the Hellenic Republic (Greece) to the European Communities,
and to report to the Council 2/. The Working Party on the Accession of Greece
to the European Communities met six times in 1980 and 1981 and once in 1982.
The working party could not reach any unanimous conclusions as to the
compatibility of the provisions of the documents concerning the accession of
Greece to the European Community with the provisions of the General
Agreement. Specifically, members of the working party could not agree on
whether, on the whole, the commercial duties and regulations were more
restrictive after Greek accession than before.’

Despite the lack of consensus in the working party, the U.S. delegation
entered into negotiations with the EC under article XXIV:6 in order to seek
compensation for damage to its trade due to Greek accession to the Community.
These discussions took place on June 23 and 24, 1982. EC officials argued
that, in the case of Greek accession, most of the duties subject to increase
as a result of the Greek adoption of the EC Common External Tariff were
unbound (i.e., not covered by a GATT commitment). They reasoned that these
unbound rates of duty created no obligations under article II and therefore a

1/ The article states that the agreement will not prevent the formation of a
customs union provided that the duties and other regulations are not on the
whole higher or more restrictive than the general incidence of duties prior to
the formation of such a union [Para. 5(a)]. Any contracting party is required
to notify the Contracting Parties should they consider entering into a customs
union or free- trade area, enabling the Contracting Parties to make such
reports and recommendations regarding the integration scheme as they deem
appropriate. These matters are normally addressed in a working party whose
role is to analyze the overall effect of accession on the trade of the
Contracting Parties. '

2/ Greece submitted an application for membership to the EC in 1975 a“%7
became the 10th member on Jan, 1, 1981.
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contracting party such as the United States had no remedy in this case under
article XXIV:6. Negotiations between the EC and other parties had been
confined to increases in trade barriers and tariffs on items bound in the
GATT.

Further, the EC contended during negotiations that the United States (and
other contracting parties would benefit substantially from Greek accession,
and therefore, that the EC was owed a "credit" in the form of bilateral tariff
concessions or compensatory withdrawals on its part. The U.S. position was
that article XXIV:6 sets forth the rights of aggrieved contracting parties for
compensation and that these rights were not compromised by the requirement to
take "due account" of favorable tariff changes occurring at the time of
accession. The United States also strongly rejected any possibility that the
EC was owed a credit stemming from Greek accession as the language of
article XIV:6 does not support offsetting compensation as a result of tariff
bindings which decrease. 1/ Thus, compensatory reductions made at the time of
accession must be on the "corresponding” item and the United States is not
compelled to accept as compensation unsolicited Greek tariff decreases on
other items made in the context of accession. Further, U.S. officials argued
that U.S. agricultural exports were apt to be severely damaged due to the
extension of the Commcn Agricultural Policy (CAP) to Greek agriculture; that
residual discriminatory tariff treatment will be experienced by U.S. exports
vis-a-vis European Free Trade Association EFTA countries due to the effects of
the EC/EFTA preferential trade agreement; 2/ and that the discriminatory
application of residual Greek quantitative restriction is also grounds for
compensation. -

Negotiations continued throughout the year without a satisfactory
resolution. Fundamental differences concerning the U.S. right to compensatory
adjustment for tariff increases and the EC insistence upon being owed a
"credit" were set out in an official exchange of notes between EC and U.S.
officials in December 1982, Further discussions in February and March 1983
sought to resolve these differences.

As of yearend only Argentina, Uruguay, Austria, South Africa and Finland
had completed negotiations with the EC under article XXIV:6; a few other
countries were slowly progressing in their negotiations.

Accessions to the GATT

GATT membership expanded to eighty-eight contracting parties in 1982.
Zsmbia became the 87th contracting party by means of a declaration under
article XXVI of the General Agreement. This article states that, "if any of
the customs territories . . . possesses or acquires full autonomy in the
conduct of its external relations . . . such territory shall, upon sponsorship
through a declaration by the responsible contracting party establishing the

1/ The relevant provision of art. XXIV:6 states that "due account shall be
taken of the compensation already afforded by the reductions brought about in
the corresponding duty of the other constituents of the union.”

2/ The EC/EFTA preferential arrangement provides for reciprocal duty-free
tariff treatment on most industrial trade between the member countries of the
two organizations. Greece assumed responsibilities under the EC-EFTA
arrangement upon accession, beginning a process that will result in duty-free
treatment for trade in most industrial products between Greece and the EFTA
countries in 1986.

48
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The contracting parties to the General Agreement are listed below, in the

following tabulation.

GATT Membership as of DECEMBER 31, 1982

Contracting Parties to the GATT (88)

Argentina
Australia
Austria
Bangladesh
Barbados
Belgium
Benin
Brazil
Burma
Burundi
Cameroon
Canada

Central African Repubic

Chad

Chile

Colombisa

Congo

Cuba

Cyprus
Czechoslovakia
Denmark

Dominican Republic

Egypt

Finland

France

Gabon

Gambia

Germany, Federal
Republic of

Ghana

Acceded provisionally (1)

Tunisia

Countries to whose territories the GATT

Greece
Guyana
Haiti
Hungary
Iceland
India
Indonesia
Ireland
Israel
Italy
Ivory Coast
Jamaica
Japan
Kenya
Korea, Republic of
Kuwait
Luxembourg
Madagascar
Malawi
Malaysia
Malta
Mauritania
Mauritius

Netherlands
New Zealand
Nicaragua
Niger
Nigeria

Norway

Pakistan

Peru

Philippines

Poland

Portugal

Romania

Rwanda

Senegal

Sierra Leone

Singapore

South Africa

Spain

Sri Lanka

Suriname

Sweden

Switzerland

Tanzania

Togo

Trinidad and Tobago

Turkey

Uganda

United Kingdom

United States of
America

Upper Volta

Uruguay

Yugoslavia

Zaire

Zambia

Zimbabwe

has been applied and which now, as

independent states, maintain a de facto

application of the GATT pending final

decisions as to their future commercial

policy (30)

Algeria

Angola

Bahamas

Bahrain

Belize

Botswana

Cape Verde
Dominica
Equatorial Guinea
Fiji

Grenada
Guinea-Bissau
Kampuchea
Kiribati

Lesotho

Maldives

Mali

Mozambique

Papua New Guinea
Qatar

St. Lucia

St. Vincent

Sao Tome and Principe
Seychelles

Solomon Islands
Swaziland

Tonga

Tuvalu 49
United Arab Emirates
Yemen, Democratic
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fact, be deemed to be a contracting party"” 1/. Zambia, with provisional
status since her independence in 1964, was qualified to declare membership as
a contracting party.

Thailand became the 88th Contracting Party to the GATT on November 20,
acceding under the provisions of article XXXIII of the General Agreement.
Negotiations on Thai accession began in April. The Protocol of Accession was
signed on October 21 in Geneva, and accession took effect thirty days later.
It is customary that countries acceding to the GATT make a number of trade
concessions to the contracting parties, in exchange for receiving the full
benefits of the tariff reductions and other trade commitments that have been
negotiated among GATT members since the inception of the General Agreement in
1948. Thailand agreed to bind a certain number of its customs duties under
the GATT consistent with its development, financial and trade needs. These
customs duties are listed in the tariff schedule attached to Thailand's
Protocol of Accession.

Thailand was the last member of the Association of South-East Asian

Nations (ASEAN) to join the GATT. The other ASEAN members are Singapore,
Malaysia, Indonesia and the Philppines.

Implementation of the Tokyo Round Agreements

Among the results of the Tokyo round negotiations are six major
agreements establishing rules of conduct governing the use of nontariff
measures, and a sectoral agreement to liberalize trade in civil aircraft.
Nontariff barriers (NTBs) were perceived by both the United States and our
trading partners as the greatest obstacles remaining to the expansion of
international trade after the tariff cuts of the Kennedy round. For this
reason these agreements are frequently considered the most significant
accomplishments of the Tokyo round.

The following section describes the implementation and operation of these
agreements during 1982 as carried out by their respective committees. These
committees were established by each agreement so that signatories would have a
forum in which to consult one another over disputes and contested areas of
interpretation of the agreements. The status of participation in each of the
agreements as of yearend is shown in table 2.

Agreement on Subsidies and Countervailing Duties

The Agreement on Interpretation and Application of Articles VI, XVI, and
XXIII of the General Agreement on Tariffs and Trade (the Subsidies Code)
entered into force on January 1, 1980. Egypt and Spain became signatories to
the Agreement during 1982, bringing the total number of signatories to 21. 2/

1/ See Article XXV1:4(c) of the General Agreement.

2/ Australia, Austrias, Brazil, Canada, Chile, Egypt, Finland, India, Japan,
Korea, New Zealand, Norway, Pakistan, Spain, Sweden, Switzerland, the
United Kingdom on behalf of Hong Kong, the United States, Uruguay, Yugoslavia,
and the EC were signatories to the Subsidies Code at the end of 1982. 50
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The Subsidies Code clarifies existing GATT rules on the use of subsidies
to promote exports. It also provides a means for signatories to seek redress
when they believe other signatories' subsidy practices are causing material
injury to their domestic industries or displacement of their exports to
third-country markets. 1/

The Committee on Subsidies and Countervailing Measures (CSCM)

The CSCM, consisting of representatives from each signatory, held eight
formal meetings and several informal meetings in 1982. Topics discussed at
the meetings and other CSCM activities during the year included the
obligations of signatories to notify the Committee of their use of domestic
subsidies and of countervailing duty actions, and the appropriate methods to
be employed in the calculation of. subsidies in countervailing duty cases. The
topics discussed follow.

Notification of subsidies.--One issue that generated discussion at nearly
every meeting of the Committee on Subsidies and Countervailing Measures was
notification of subsidies. All GATT members 2/ are required to respond every
third year to a questionnaire on their current subsidy programs and to submit
notifications of subsidy activities initiated during intervening years.
Questionnaires were due at the end of 1981, and much discussion at Committee
meetings concerned the tardiness and incompleteness of these documents.
However, it was acknowledged that response to the recent questionnaire was
better than response to past questionnaires., 3/ At Committee meetings
throughout the year, mention was made of a tendency for developing countries
that had made commitments to phase out export subsidies not to submit
notification of subsidies to the Committee. As of the Committee's final
meeting in October 1982, Brazil, Egypt, New Zealand, Pakistan, Spain, Uruguay,
Yugoslavia, and Greece had not replied to the subsidies questionnaire.

) Article 9 of the Code states that signatories should not grant export
subsidies on products other than certain primary products. Subsidy
notifications will be examined by the Committee to determine whether they
violate this rule. If they are found to do so, signatories are required to
examine methods of bringing their subsidy programs into conformity with GATT
rules within a reasonable period of time.

1/ If one signatory's exports cause material injury to another signatory's
domestic industry, the injured party may either impose countervailing duties
under its domestic procedures to offset the margin of subsidy, or seek
undertakings from the exporting country, for example, to eliminate or limit
the alleged subsidy. A remedy is also provided in the Code for the case in
which one signatory's subsidized exports displace another signatory's exports
in third-country markets. The signatory whose exports were displaced may
request consultations with the exporting country; 1if consultations do not
result in a mutually acceptable solution, signatories may refer the matter to
the Committee on Subsidies and Countervailing Measures (CSCM) established by
the Agreement, for conciliation. The CSCM will appoint a panel if
conciliation does not resolve the problem, and will make recommendations to
parties to the dispute based on the panel's report. 1If the Committee's
recommendations are not followed within a reasonable period of time, the
Committee may authorize appropriate countermeasures.

2/ Not just Code signatories.

3/ During discussion of subsidy notifications, several members commented
that the adoption by the United States of an injury test in countervailing
duty proceedings contributed to the improved response.
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Conflicts also occurred over "cross-notifications,”" by which member
countries notify the Committee concerning other countries' practices. 1In
March 1982, after Canada notified to the CSCM its Export Development Corp.
(EDC) as a subsidy, Canada made a formal request pursuant to article 7(3) of
the Code that the United States notify as a subsidy the DISC program, which
Canada stated operates to increase exports. The United States refused to
notify the DISC, stating that in light of the understanding adopted by the
GATT Council when it adopted the panel reports on DISC and the tax practices
of Belgium, France, and the Netherlands, 1/ it believed that the DISC was not
an export subsidy, inasmuch as the level of federal direct taxation imposed
upon U.S. exports subject to the DISC exceeded the level that would be
applicable if a territorial system of taxation were in effect. Soon after,
Canada brought the DISC program to the notice of the Committee. In Committee
meetings, other members expressed agreement with Canada on notification of the
DiscC. 2/

At an April 1982 Committee meeting, the United States stated that GATT
members should notify their export credit programs as subsidies. The EC
strongly opposed a requirement to notify all export credits as subsidies,
taking the view that export credits consistent with the Organization for
Economic Cooperation snd Development (OECD) Arrangement on officially
supported Export Credits were not to be regarded as subsidies. Canada, Chile,
and Switzerland expressed agreement with the U.S. position on this question,
arguing that even subsidies that are legal under the Code must be notified.
Japan supported the EC. The United States subsequently sent in
cross-notifications of the export credit schemes of Austria, Brazil, France,
Italy, the United Kingdom, and Spain and duty-remission schemes maintained by
Canada.

Another matter mentioned several times at Committee meetings was the
contention of the United States that the EC should notify certain of its
industrial subsidies. The EC claimed that the subsidies were mainly for
social purposes and did not have much direct effect on trade. The
United States insisted that all such subsidies should be notified.

Countervailing duty actions.--Article 2:16 of the Subsidies Code requires
that signatories submit semiannual reports to the Committee on Subsidies and
Counlervailing Measures on any countervailing duty actions they undertake
during that 6-month period. Fifteen countries 3/ informed the Committee that
they had not taken any countervailing duty action in 1982,

Chile initiated 75 countervailing duty actions agsinst a variety of
products from Brazil, Argentina, Peru, the EC, Spain, Colombia, Uruguay, South
Korea, and China. No undertakings were decided upon during 1982.

The EC reported only three countervailing duty actions in 1982. On
June 6, July 31, and August 10, the EC initiated countervailing duty actions
against steel sheet from Brazil, steel plate from Brazil, and broad flanged
beams from Spain. No undertakings were decided upon by the end of the year.

1/ For more information on these matters, see OTAP, 33d Report, 1981, p. 55.
2/ The EC is seeking action against the DISC in the GATT Council, see above.
3/ Austria, Brazil, Egypt, Finland, India, Japan, Korea, New Zealand, 53
Norway, Pakistan, Spain, Switzerland, the United Kingdom on behalf of
Hong Kong, Uruguay, and Yugoslavia.
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The United States reported to the GATT that it had undertaken or
continued a total of 135 countervailing duty actions against 22 countries 1/
during 1982. Of these, 100 were initiated in 1982. For a complete listing of
U.S. countervailing duty actions during 1982, see the section on
countervailing duty investigations in chapter 5 of this report. 1In 1982, the
U.S. Commerce Department imposed countervailing duties on 35 products from
11 countries. At yearend, the United States had 29 cases pending.

Calculation of subsidies.--At its May 1980 meeting, the Committee
established a group of experts on the calculation of the smount of a subsidy.
The group had not submitted a report to the Committee by the end of 1982.

However, a dispute concerning the calculation of subsidies by the
United States in its countervailing duty actions against steel imports from
the EC was discussed at several CSCM meetings during the year. EC
representatives submitted a paper to the Committee in which the EC complained
that the methods the United States used in calculating the amount of EC
subsidies on steel in conducting its countervailing duty investigations on EC
steel resulted in numbers that were too high. Representatives of the
United States claimed that the methods used in the countervailing duty
calculalions had scrupulously followed existing rules in adhering to the
general guidelines for application of countervailing duties set forth in the
Code. Many delegations expressed the belief that the dispute highlighted a
need for further work by the group of experts.

Before the Committee's October meeting, and following conclusion of a
U.S.-EC bilateral agreement to limit shipments of certain EC steel products to
the United States, the EC withdrew its paper on U.S. countervailing duty
actions affecting steel.

Dispute settlement activities 2/

In 1982, the United States continued actions under the Subsidies Code
begun in 1981 against EC export subsidies on pasta, poultry, 3/ sugar, and
wheat flour. 4/ None of the disputes was resolved during the year. When the
conciliation phase of the Code's dispute settlement process did not lead to a
mutually acceptable solution, the United States asked the Committee to appoint
panels to examine the disputes on wheat flour and pasta. Accordingly, the
Committee established panels for wheat flour in January 1982 and for pasta in
June 1982, but at yearend neither panel had submitted a report on its findings.

1/ Argentina, Australia, Belgium, Brazil, Canada, Colombia, France, India,
Italy, Japan, Korea, Luxembourg, Mexico, the Netherlands, New Zealand, Peru,
South Africa, Spain, Taiwan, United Kingdom, Uruguay, and West Germany.

2/ A dispute may be brought for settlement under the Subsidies Code when the
issues involved are within the purview of the Code and when all parties to the
dispute are Code signatories. Otherwise, the matter may be brought up under
the normal dispute-settlement procedures of the GATT- -arts. XXII and XXIIT.

3/ During 1982, the United States also held informal consultations with
Brazil on Brazilian export subsidies for poultry.

4/ A description of these cases is contained in chap. 5 of this report. 1In 54
addition, during the spring of 1982, the Commission conducted a countervailing
duty investigation under sec. 701 of the Tariff Act of 1930, involving sugar
exports from the EC.
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During 1982, the United States also began actions under the Agreement
against production subsidies on specialty steel maintained by Austria, Sweden,
and four EC countries. 1/ The United States held formal consultations with
Austria, Sweden, and the EC under article 12 of the Subsidies Code in
October 1982. 2/ Consultations were scheduled to continue in 1983.

Another action under dispute settlement procedures of the Subsidies Code
during 1982 involved a request by India for conciliation in a dispute with the
United States. Until September 1981, the United States refused to apply the
provisions of the Subsidies Code to India pursuant to Article 19:9 of the Code
on the grounds that India had not made a sufficient commitment to phase out
export subsidies. This meant that the United States did not require a finding
of material injury to a U.S. domestic industry before imposing countervailing
duties on dutiable imports from India. 1In September 1981, the United States
agreed to recognize India as a Code participant in exchange for a commitment
from 1ndia to discipline the use of its export subsidies. 3/ 1In April 1982,
India made a request to the Committee for conciliation, protesting that the
injury criterion still had not been applied to certain Indian products and
objecting to U.S. practices in calculating and applying some countervailing
dulLlies. 4/ The dispute was not resolved by the end of 1982.

Agreement on Government Procurement

The ycar 1982 marked the second year of operation of the Agreement on
Government Procurement. This code requires specified agencies of the signatory
governments to allow bidding by foreign firms on certain governmental
purchases, thereby opening new opportunities for trade which were previously
closed by national policies to buy domestically. 5/

1/ Belgium, France, Italy, and the United Kingdom.

2/ On Nov. 16, 1982, President Reagan directed the United States Trade
Representative to request that the U.S. International Trade Commission
institute investigations under sec. 201 of the Trade Act of 1974 on specialty
steel products from these countries; at that time, the President also
requested that USTR monitor U.S. specialty steel imports.

3/ For additional information, see OTAP, 33d Report, 1981, p. 65.

4/ India claimed that the United States violated the Subsidies Code in its
treatment of Indian products in the following instances:

(A) Non-extension of the benefit of injury criterion for industrial
fasteners.
(B) Improper methods and principles of calculating countervailing
duties in the case of industrial fasteners, iron metal castings,
and leather footwear and uppers.
(C) Improper retroactive application of countervailing duties

~ on leather footwear and uppers.

5/ The Agreement establishes common international procedures for providing
information on bids, opening and awarding bids, and filing complaints.
Furthermore, signatories provide lists of those government entities whose
purchases are subject to the Agreement. The Agreement applies only to
government purchases over a threshold value of Special Drawing Rights (SDR)
150,000 (approximately $166,000 in 1982) and does not apply to services or to
products which are leased. 1In addition, it does not apply to construction5
contracts, national security items, or purchases by local governments.
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Activities of the Committee on Government Procurement during 1982

The Committee on Government Procurement was established under the
Agreement to monitor compliance and to settle disputes arising over its
implementation. The Committee, with representatives from each of the
Agreement's signatories, met three times in 1982 to discuss complaints.

One matter brought to the Committee's attention during 1982 concerned
Italian tendering procedures. The U.S. delegation charged repeatedly that
during the course of the year Italy published very few tender documents and
those that were published typically contained very short bid deadlines,
omitted the short summary paragraph of the subject matter, and were not
written in a language used by the GATT Secretariat (French or English). The
U.S. delegation continued to ask .that the West German practice of failing to
notify unsuccessful bidders be changed. The delegation also expressed its
concern over the Japanese practice of only allowing potential bidders to
qualify in a short annual qualifying session instead of anytime during the
year and continued to press the Japanese to lengthen bid deadlines and tighten
compliance with other code provisions.

Another issue raised at the meetings in 1982 concerned the way the
governments of members of the EC calculate the value of contracts. The EC
countries subtract the value-added tax (VAT) when estimating the value of
prospective contracts, thereby reducing the number of contracts that fall
above the threshold level and are therefore subject to the Agreement. The EC
position on this matter is that the Code applies to the exchange of goods, not
of taxes, and, as the amount of VAT varies between member countries, purchases
of equal value would be valued differently if the VAT were included. The U.S.
delegation maintained that the code deals with the value of contracts and not
of goods, and the varying VAT level between EC members was not relevant to the
requirements of the Code. After failing to resolve this issue through
bilateral consultations, the U.S. at midyear initiated dispute settlement
procedures within the Committee. At yearend, the issue was still unresolved
and the U.S. delegation indicated it was considering requesting a panel to
study the question.

Complaints were leveled against the United States by the EC delegation
regarding short bid deadlines and the low number of qualifying U.S. Government
entities announcing contracts. The United States also entered into bilateral
discussions with the EC regarding the classification of some U.S. Department
of Defense purchases.

Renegotiation of the agreement

The Government Procurement Agreement requires that no later than the end
of the third year from its entry into force, further negotiations should be
undertaken with a view to broadening and improving the agreement. 1Ideas being
considered for inclusion in the renegotiation package include expanded entity
coverage, inclusion in the code of purchases of services and leased products,
lowering contract value threshold levels, and lengthening bid deadlines.

Section 302 of the 1979 Trade Agreements Act prohibits nonsignatories
from bidding on U.S. purchases subject to the Code, effective January 1, 1983.
Excepted are countries with which the United States has equivilant bilateral 56
agreements, the least developed developing countries, and purchases pursuant
to reciprocal defense agreements. During the course of 1982, U.S.
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representatives notified nounsignatory governments of the provision's impending
implemcntation. The intent of the provision is to encourage other governments
to sign the code; however, many governments expressed reluctance to do so as
they felt it would not benefit them economically.

Agreement on Technical Barriers to Trade

The Standards Code, formally known as the Agreement on Technical Barriers
to Trade, went into force on January 1, 1980. 1Its aim is to ensure that
technical regulations and product standards established for reasons of safety,
health, consumer or environmental protection, or other purposes do not create
unnecessary obstacles to trade. 1/

The Agreement is administered by the Committee on Technical Barriers to
Trade which is composed of representatives from each of the signatories. 1In
1982 the Committee met three times. A regular topic of discussion was tn@
debate over the applicability of the Code to processes and production methods
(PPMs). The issue is whether processes and production methods can be the
subject of dispute settlement procedures under the current language of the
code. Another recurring issue was compliance by regional and private
standardizing bodies. Currently, only signatory governments are bound by the
code but, as signatories, they are required to promote the principles of the
Agreement among those regional and private standardizing bodies of which they
are members. The discussion covered the extent to which it would be feasible
to carry this out and the possibility of presentations to the Committee by
representatives of these bodies regarding their standards procedures.

Other topics of discussion in the committee during 1982 were adherence to
established international standards in the development of new national
standards, and national inquiry points. National inquiry points were
established by the code to provide information to signatory governments on
standards and standards-related procedures. During the May Comittee meeting
it was decided that those signatory government agencies responsible for the
operation of their government's national inquiry point should furnish
brochures on their facilities and should meet biennially to exchange
information and discuss their activities.

In addition to its annual review, the Committee began its first 3-year
review as is required by the code. The purpose of the 3-year review is to
assess the mutual advantage of the code and to amend its provisions if
necessary. Among the U.S. proposals for review topics were two involving the
procedures for notification of proposed regulations. The United States would
like to see the current recommended comment period on proposed regulations
extended from 6 weeks to 60 days, with 90 days recommended for complex

1/ Signatory governments are required to ensure that technical regulations
and standards are not prepared, adopted, or applied with a view to obstructing
inlernational trade, and that certification systems are nondiscriminatory and
applied equally to domestic producers and code signatories. The Agreement
further seeks to open national-standards-setting procedures to international
scrutiny and to encourage signatories to accept test results, certificates, or
marks of conformity issued in the country of export. Whenever possible,
standards are to be specified in terms of performance rather than design oqn
descriptive character15t1cs
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activities. Also the United States advocated the establishment of criteria
for assessing the effect of the code on international trade (i.e., measuring
the dollar volume of trade affected).

Other U.S. proposals included interpretation of the code to cover PPMs;
the extension of the code to apply to standards-making activities in services;
action to obtain compliance with the code's procedures by regional
standards-making bodies; and a compilation of revised inventory of
standards-related nontariff measures (NTMs). Proposals put forth by the
Nordic countries were aimed at securing uniform interpretation and application
of the provisions regarding notification procedures and the obligations of
national inquiry points.

The 3-year review process was to be concluded at the Committec meeting
in February 1983 but preliminary discussions during the October meeting
indicated the likely outcome of the review. There is general agreement as to
the mukual benefit of the code and a reluctance to amend the language of the
Agreement. The fact that no disputes have been referred to the Committee was
generally regarded as a tribute to the Code's effectiveness. The United
Stales and a minority of the signatories believe that the Code should be
interpreted as to apply to PPMs; while a majority (including the EC) maintains
that PPM requirements are not covered unless intentionally used to bypass code
obligations. A majority support some lengthening of the comment period and a
majority oppose the coverage of services.

The United States continued to conduct formal and informal bilateral
discussions on standards-related issues. For example, the U.S. raised the
question with Japan of obtaining treatment equivalent to that accorded
Japanese producers in the certification of United States metal softball bats
exported to Japan, and discussions were held with the United kingdom and a
number of other countries on telecommunications interconnect equipment.

During 1982, Rwanda and Czechoslovakia signed the Standards Code,
bringing the number of signatories to 35. Bulgaria, which is not a
contracting party to the GATT, continued to show an interest in accession to
the Agreement, but certain points concerning the terms of its membership still
need to be negotiated.

Agreement on Customs Valuation

The customs valuation agreement, formally titled the Agreement on
Implementation of Article VII of the General Agreement on Tariffs and Trade,
establishes a uniform system of rules to determine the customs value for
imported goods. It entered into force on January 1, 1981. 1/ The primary
purposes of the Agreement are to eliminate arbitrary practices which overvalue
goods and to allow exporters and importers to predict accurately how their
goods will be valued by customs authorities. The Agreement provides detailed
rules for the determination of the value of imported goods for the assessment
of ad valorem customs duties. The rules are designed to provide a fair,

1/ The customs valuation ‘agreement entered into force internationally on
Jan. L, 1981, although the United States and the European Community. agreed tg%
implement the Agreement on July 1, 1980.
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uniform, and neutral system of valuation, and preclude the use of arbitrary or
fictitious values. 1/

The Agreement established two committees to carry out the provisions of
the Code. The GATT Committee on Customs Valuation supervises the
implementation of the Agreement and provides a forum for the signatories to
consult on matters concerning the management of the Agreement. The Technical
Commillce, which is under the auspices of the international Customs
Cooperation Council (CCC) focuses on the technical interpretation of the
code’'s provisions and makes technical recommendations on problems related to
customs valuation.

The GATT Committee on Customs Valuation met twice in 1982. 1t held
detailed examinations of national customs valuation legislation being
considered by Austria and Canada. The Committee also had a preliminary
exchange of views on two matters: (1) procedures for amending the Agreement;
and (2) the question of collecting additional and more detailed information on
the actual application of the various valuation methods permitted under the
Code.

The GATT Committee received reports from the Technical Committee, inter
alia, on two issues: the customs treatment and valuation of computer
software, and the practices of the signatory countries with regard to the
valuation of interest charges paid to finance the importation of goods. As
the world's leading exporter of computer software, the United States has an
important interest in the former issue. On May 4, 1982, the United States
made a proposal to the Committee under which the valuation of imports of
computer software would be based only on the value of the medium on which it
is carried (e.g., a magnetic tape or punched cards), and would exclude the

1/ The Agreement provides for a primary method of valuation and a series of
alternative methods that must be applied in a prescribed sequence. The
primary method of valuation is the transaction value under which the dutiable
value is based on the price actually paid or payable for the goods, with a
limited number of adjustments for items such as selling commissions, packing
costs, and certain costs for materials and services used in producing the
goods that were borne by the buyer but not reflected in the price paid or
payable for the goods. In most cases, the transaction value is used for
customs purposes; however, the agreement provides for alternative methods when
the customs value cannot be readily determined by using the transaction value
method. The second method of valuation uses the transaction value of an
"jdentical™ good exported from the same country to the same importing
country. The third method uses the transaction value of a "similar'" good sold
for export to the same importing country. 1If neither of these valuation
methods is feasible, the resale price of the imported goods (less certain
necessary expenses after importation) is used; lastly, production costs can be
used to reconstruct the value of the good. 1In the situation where none of
these [ive methods is feasible, the Agreement provides that any reasonable
means consistent with the general provisions of the Agreement and article VIL
of Lhe GATT may be used. A signatory to the Agreement is permitted to
determine customs values on either a f.o.b. (free on board) or c.i.f. (cost,
insurance, and freight) basis. The United States is continuing to use f.o.b.,
and olher countries intend to continue their existing practices, mainly c55.f.



60

value of the information or program contained thereon. 1/ These proposals were
still awaiting final committee action at yearend.

With respect to the treatment of interest, the EC proposed that interest
payable under a financing arrangement for imported goods which is
distinguishable from the price actually paid or payable for the goods would
not be regarded as part of the price in determining customs value, regardless
of whether the financing was provided by the seller, a bank or another person.

In the 2 years of implementation of the Agreement on customs valuation
there have been no formal consultations between signatories under article 19
of the Agreement, nor has there been any recourse to the specific dispute
settlement procedures established by article 20 of the Agreement. Thus, the
Agreement would appear to be operating quite satisfactorily.

At yearend 1982, there were 20 signatories to the Agreement including the
European Community for its member states. Two countries (Australia and New
Zealand) signed in 1982. Fourteen countries (Australia, Austria, the European
Community, Finland, the United Kingdom on behalf of Hong Kong, Hungary, Japan,
New Zealand, Norway, Romania, Sweden, Switzerland, the United States, and
Yugoslavia) are applying the Agreement, while the other countries have delayed
the application of the Agreement under the provision of article 21:1 2/ or
under a special reservation.

Antidumping Agreement

The present GATT antidumping agreement is a revision of an earlier
agreement. 3/ Like its predecessor, the current agreement is entitled the
Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade. 4/ The current agreement, a product of the Tokyo round, entered
into force on Janusry 1, 1980.

The agreement interprets the provisions of article VI, with respect to
antidumping procedures, and furnishes guidelines on the conduct of antidumping
investigations, including the making of determinations of dumping, and the
imposition, collection, and duration of antidumping duties. It also addresses
the circumstances under which antidumping duties and provisional measures can
be applied retroactively and establishes guidelines for "price undertakings™
in which the exporter volunteers ". . . to revise its prices or to cease .
[dumping] . . . so that the authorities are satisfied that the injurious
effect of the dumping is eliminated.”" The agreement also discusses
consultation, conciliation, and dispute settlement. Moreover, the agreement

1/ Some signatories have taken the position that the customs value of
imported software should include the full value of the program, data, and so
forth, as well as the recording medium. The United States believes that
adoption of this practice would create serious new barriers to international
trade.

2/ Article 21 of the Customs Valuation Code provides for special and
differential treatment to developing countries. A delay of up to 5 years in
the application of the provisions of the Code is allowed under article 21:1.

3/ The previous agreement entered into force on July 1, 1968. Acceptance of
the present agreement carries an automatic denunciation of the previous
agreement.

4/ The agreement is also referred to as the GATT Antidumping Code.

60
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obligates developed countries to give "special regard" to developing
countries' "special situation,”™ by considering the use of the Code's

constructive remedies before applying antidumping duties.

Activities of the Committee on Antidumping Prgctices in 1982

The agreement is administered by the Committee on Antidumping Practices
(CADP), composed of all signatories, which met three times in 1982. At the
close of 1982, there were 21 signatories. 1/ Australia became a signatory to
the Code on September 20, 1982. 1In addition, observer status was held by
27 contracting parties to GATT, 5 noncontracting parties, and by
2 international organizations, the International Monetary Fund and the United
Nations Conference on Trade and Development.

At the April meeting, the CADP elected a member of the Hong Kong
delegation as its new chairman, and a member of the Canadian delegation as
vice chairman. The United States expressed interest in pending Canadian
antidumping legislation. The Canadian representative indicated that the
parliamentary committee with jurisdiction over this legislation was still in
the process of preparing its report.

The EC complasined about the United States practice of using a minimum
profit margin of 8 percent in computing home (foreign) market value. The
United States responded that the 8-percent margin originated in the U.S.
Antidumping Act, 1921. The two sides disagreed on whether the historical
practice of the United States is in conflict with the GATT antidumping
agreement. '

The June meeting was held, in part, to consider further a possible
contribution to the GATT ministerial meeting. After discussion of a response
to the invitation of the chairman of the preparatory committee for the GATT
Ministerial, the CADP's chairman read the draft of a proposed reply. Among
other things, the reply indicated that the Code's signatories recognized a
need to observe the code's provisions, and to refrain from antidumping actions
that would be unjustifiable trade barriers, and added that no signatory had
proposed amending the antidumping agreement.

At the October meeting, the U.S. representative again asked for a status
report on Canada's pending antidumping legislation. The Canadian
representative indicated that new draft legislation was being prepared in
response to a subcommittee report to the Canadian House of Commons. He
doubted that the new legislation would be introduced in the House before the
end of 1982.

The representative of the EC criticized proposed U.S. legislation
providing for treble damages in cases of predatory dumping. He argued that
such legislation would contradict article VI of the GATT. The U.S.
representative replied that such legislation had been introduced four times in
six years, that he had testified against such legislation, and that the
United States would fully take its GATT and Code obligations into account in
the enactment of legislation.

1/ See table 2, "Status of the Tokyo Round Agreements as of Dec. 31, 1982."
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The Australian representative raised the issue of "secondary dumping,"
described as a situation where an imported product gains an unfair competitive
advantage by having been manufactured from materials that had been dumped in
the country where the imported article was produced. The Australian
representative invited comments on secondary dumping, and the application of
Code provisions to such activity.

The U.S. representative indicated that looking behind all of a producer's
costs would require multiple levels of investigation. He said that extending
the scope of the term "dumping" would be alien to the GATT and the Code. The
EC and Hong Kong representatives agreed with the U.S. representative. The
Hong Kong representative also noted that a broadened definition, to encompass
secondary dumping, would question the right of a producer to benefit from
commercial opportunities.

Antidumping actions

Twice a year, signatories submit reports of any antidumping actions taken
during the previous 6-month period. Sixteen signatories 1/ reported that they
had not taken any antidumping actions during the period from January 1 to
December 31, 1982.

Antidumping actions were reported by Australia, Canada, the European
Community, and the United States. Canada initiated 92 antidumping actions,
made 16 final determinations, and imposed antidumping duties in 5 cases. The
EC initiated 69 antidumping cases, made 7 final determinations, and imposed
antidumping duties in 2 cases. The United States reported 70 antidumping
actions; it made 26 final determinations, and imposed antidumping duties in 8
cases. In addition, two outstanding antidumping orders were revoked.
Australia initiated 106 actions, made 34 final determinations, and imposed
antidumping duties in 19 cases.

Table 3 shows the antidumping actions by signatories to the Antidumping
Code in 1982. Excluded are U.S. annual reviews that did not result in
revocation of outstanding antidumping orders.

Agreement on Import Licensing Procedures

The Agreement on Import Licensing Procedures, which entered into force
January 1, 1980, commits signatory governments to simplify the procedures
importers must follow to obtain import licenses. 2/ The Agreement requires
that signatories publish the rules for submitting import licensing
applications, and that they clarify the forms and procedures for obtaining
licenses. The agreement also stipulates that licenses can be denied on the

1/ Austria, Brazil, Czechoslovakia, Egypt, Finland, Hungary, India, Japan,
Norway, Poland, Romania, Spain, Sweden, Switzerland, United Kingdom on behalf
of Hong Kong, and Yugoslavia.

2/ Products traded internationallly are sometimes subject to bureaucratic
delays as a result of cumberso<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>