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NAFTA North American Free Trade Agreement
NTM nontariff measure

OALJ Office of the Administrative Law Judges
OARS Office of Analysis and Research Services
OAS Office of Administrative Services

OB Office of Budget
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OEEO Office of Equal Employment Opportunity
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Message from the Chairman

| am pleased to transmit the U.S. International Trade Commission’s Annual Performance Plan
for FY 2019-2020 and the Annual Performance Report for FY 2018. This combined report
describes the agency’s programmatic and management goals for FY 2019 and FY 2020,
documents our performance and accomplishments for FY 2018, and discusses challenges going
forward.

The Commission has critical responsibilities in international trade. First, it adjudicates trade
disputes by determining whether unfairly and in some cases, - fairly traded imports - are
injuring or are likely to injure a domestic industry, or whether imports infringe U.S. intellectual
property rights. Second, it contributes to U.S. trade policy development by providing the
President, the U.S. Trade Representative (USTR), and Congress with insightful and objective
assessments of international trade agreements, preferential trade agreements, and other trade
issues. Third, it facilitates trade by maintaining the Harmonized Tariff Schedule of the United
States.

| provide a brief overview of the Commission’s key accomplishments in FY 2018 below:

Key Accomplishments in FY 2018

e In FY 2018, the Commission completed 60 investigations and reviews under Title VIl of the
Tariff Act of 1930. In these proceedings, the Commission determines whether dumped or
subsidized imports have materially injured, or are likely to cause material injury, to a domestic
industry. The Commission also completed two safeguard investigations. During the year, these
proceedings covered a wide range of products, such as different types of aluminum, iron, and
steel products; ferroalloys such as silicon metal and silicomanganese; biodiesel; chemicals; textile
products; agriculture products including ripe olives and fresh tomatoes; high tech and consumer
goods including solar cells, large civil aircraft, and residential washers; other manufactured goods,
such as wind towers and large power transformers; office supplies, such as staples and rubber
bands; and wood and paper products such as softwood lumber, hardwood plywood, multilayered
wood flooring, and uncoated groundwood paper. During the year, the Commission continued its
efforts to streamline its investigative proceedings and reduce burdens on parties by refining its
use of electronic data collection and analysis.

® In FY 2018, the Commission adjudicated 61 disputes under Section 337 of the Tariff Act of
1930. In these disputes, the Commission determines whether imports have infringed
intellectual property rights or injured a domestic industry through unfair competition or other
unfair acts such as trade secret misappropriation. These investigations are demanding, complex
and often involve multiple parties, large numbers of patents and/or patent claims. Moreover,
they often cover a wide range of technologies and products, such as mobile devices, tablets and
other computer and telecommunication products, digital video receivers, LED lighting, height
adjustable desks, packaging for fresh produce, fuel pumps, intraoral scanners, various types of
beverage containers, amorphous metals, gaming consoles and jump ropes, among other products.

Vv
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® During the year, the Commission continued to work to reduce the length of 337 investigations
and proceedings. Going forward, the Commission plans to implement electronic service of
documents and develop additional ways to make information in section 337 investigations
more accessible to the public.

* In FY 2018, drawing on its economic modeling expertise and extensive international trade and
industry knowledge, the Commission provided state-of-the-art economic analyses to the
President, the USTR and Congress. These investigations covered a variety of topics, such as
recent developments in U.S. trade and investment with sub-Saharan Africa, possible modifications
to the Generalized System of Preferences, and advice on modifications to duty rates for certain
motor vehicles under the U.S.-Korea Free Trade Agreement. In addition, the agency compiled the
2018 Harmonized Tariff Schedule and implemented an above average number of updates.

e During FY 2018, the Commission also took important steps to ensure that it used taxpayer
dollars efficiently. Over the course of the fiscal year, the Commission improved the quality of its
information collection process and analytic methodologies and worked to improve the
timeliness of its determinations. The Commission also made significant improvements in its
information technology security, human resources administration, and the management of its
financial resources.

® |In FY 2018, the Commission continued to improve internal controls for programmatic,
administrative, and financial activities. By doing so, the Commission is better able to ensure
that it expends government resources effectively and that its programmatic, administrative and
financial reports contain accurate and complete information. In this regard, the agency
continued to refine its enterprise risk management framework and to integrate further
enterprise risk management into its planning and budgeting processes.

e Finally, we are proud that, in 2018, the Commission was again ranked as the second best
small federal agency to work for, based on OPM’s Federal Employee Viewpoint Survey.

During the past year, the Commission and its staff have excelled in carrying out our mission.
Despite a very heavy workload in all of the agency’s mission critical areas, the Commission met
its deadlines and received positive feedback. | expect the Commission to continue to provide
high-quality, cutting-edge analysis of international trade issues to the President and Congress,
and to remain a highly regarded forum for the adjudication of intellectual property and trade
disputes in the coming years.

T 2/< YL

David S. Johanson
March 18, 2019
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FY 2019 and 2020 Annual
Performance Plan and FY 2018 Annual
Performance Report

The U.S. International Trade Commission’s combined Annual Performance Plan and Annual
Performance Report is based on the FY 2018—FY 2022 Strategic Plan. This report describes the
specific performance goals and strategies we have laid out to make progress on our strategic
goals and strategic objectives through FY 2022. It also compares our FY 2018 results with the
performance goals we published in our FY 2018 Annual Performance Plan. Our planning process
is carried out in accordance with the provisions of the Government Performance and Results
Act of 1990 (GPRA), as amended by the GPRA Modernization Act of 2010, and related guidance
from the Office of Management and Budget.

Mission Statement

Investigate and make determinations in proceedings involving imports claimed to injure a
domestic industry or violate U.S. intellectual property rights; provide independent analysis and
information on tariffs, trade and competitiveness; and maintain the U.S. tariff schedule.

Agency Information

Overview

International trade and investment affect the U.S. and global economies. Tariffs, non-tariff
measures, trade disputes, and trade remedy actions can all influence the level and composition
of global investment and trade. In addition, changes in technology have allowed firms to adjust
their supply chains here and in other countries to improve competitiveness. Besides affecting
the overall economy, trade and investment policy changes can have significant local effects on
industries, workers, and consumers.

By law, the Commission analyzes the many ways that changes in trade and competitiveness
affect U.S. economic growth, employment, and overall health of the U.S. economy. As an
independent, nonpartisan agency, each year we fulfill our mandate to provide the House
Committee on Ways and Means, the Senate Committee on Finance, the President, and, by
delegation, the U.S. Trade Representative (USTR) with independent, objective, and timely
analysis on trade and competitiveness issues. We deploy substantial expertise to supply
objective, accurate, leading-edge insights to Congress and the Administration. Our reports
reflect our capabilities in understanding, explaining, and estimating the effects of policy
changes on producers, consumers, workers, and the U.S. economy as a whole.



The Commission also has specific responsibilities in the application of U.S. trade remedy laws.
As the influence of trade in the U.S. and global economies has grown, the role we play in
applying these laws to allegations of unfair trade has remained a mechanism on which U.S.
firms can rely to ensure foreign firms are competing fairly. Our statutory obligation to timely
determine import injury investigations contributes to the confidence of U.S. companies and
workers in a fair and impartial international trading system. U.S. industries value timely
resolution of allegations of unfair acts in import trade, such as complex intellectual property
disputes. We also assist U.S. Customs and Border Protection (CBP), as needed, to support
effective enforcement of Commission exclusion orders and antidumping, and countervailing
duty orders.

Since its founding in 1916, the Commission has had a major role in maintaining and analyzing
the nation’s tariff schedule. Since 1988, we have been responsible for maintaining the official
legal document that specifies the appropriate tariffs, if any, that apply to all imported goods.
We ensure that the tariff schedule is up to date and accurate, reflecting all implemented trade
agreements. We also chair the interagency Committee for Statistical Annotation of the Tariff
Schedules. These efforts facilitate international trade by contributing to efficient clearance of
goods through the nation’s 328 ports of entry, enabling the accurate collection of tariff
revenues, and permitting the collection and reporting of the nation’s trade statistics. In an
environment of rapidly changing technology and products, our representation of the United
States at the World Customs Organization and our timely maintenance of the U.S. tariff
schedule serve to improve the quality of trade information.

Our key statutory responsibilities are shown in box 1.1.



Box 1.1 Key statutory responsibilities

Tariff Act of 1930

The Commission and the U.S. Department of Commerce (Commerce) are responsible for conducting antidumping (AD) and
countervailing duty (CVD) (subsidy) investigations and five-year (sunset) reviews. Commerce determines whether specific
imports are dumped or subsidized, and if so, the margin of dumping or amount of subsidy. The Commission determines
whether a U.S. industry is materially injured or threatened with material injury by reason of the imports under investigation. If
both Commerce and the Commission reach affirmative final determinations, Commerce will issue an antidumping duty order to
offset the dumping or a countervailing duty order to offset the subsidy. (See Title VII, Tariff Act of 1930, 19 U.S.C. 1671 et seq.)

The Commission investigates unfair methods of competition and unfair acts involving imported articles, including infringement
of U.S. patents, trademarks, and copyrights. If a violation is found, the Commission may issue a remedial order, typically an
exclusion order, directing U.S. Customs and Border Protection (CBP) to prohibit the importation of infringing articles. (See
section 337, Tariff Act of 1930, 19 U.S.C. 1337.)

Under section 332, the Commission investigates a wide variety of trade matters. Upon request from the House Committee on
Ways and Means, the Senate Committee on Finance, or the President, and, by delegation, the U.S. Trade Representative
(USTR), or upon its own motion, the Commission conducts fact-finding investigations and prepares reports on matters involving
tariffs or international trade. (See section 332, Tariff Act of 1930, 19 U.S.C. 1332.)

The Commission also cooperates with the Secretary of the Treasury and the Secretary of Commerce to establish statistical
subdivisions of the Harmonized Tariff Schedule (HTS) for articles imported into the United States and seeks to ensure that these
statistical subdivisions are compatible with domestic statistical programs. (See section 484(f), Tariff Act of 1930, 19 U.S.C.
1484(f).)

Trade Act of 1974

The Commission advises the President as to the probable economic effect on domestic industries and consumers of
modification of duties and other barriers to trade that may be considered for inclusion in any proposed trade agreement with
foreign countries. (See section 131, Trade Act of 1974, 19 U.S.C. 2151.)

At times, certain articles may be designated as eligible for duty-free treatment when imported from designated developing
countries. The Commission advises the President as to the probable economic effect on the domestic industry and on
consumers of such designations. (See sections 131 and 503, Trade Act of 1974, 19 U.S.C. 2151, 2163.)

The Commission conducts “safeguard” investigations under section 202 of the Trade Act of 1974 concerning whether an article
is being imported into the United States in such increased quantities as to be a substantial cause of serious injury, or the threat
thereof, to the domestic industry producing a like or directly competitive article. (See 19 U.S.C 2252.)

Omnibus Trade and Competitiveness Act of 1988

The Commission is responsible for compiling and publishing the HTS and for keeping it under review. The Commission is also
responsible for recommending to the President modifications it considers necessary or appropriate to conform the HTS with
amendments to the HS Convention, to ensure that the HTS is kept up to date, and to relieve unnecessary administrative
burdens. (See section 1205, Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. 3005.)

Along with the Departments of Treasury and Commerce, the Commission is responsible for representing the U.S. government
concerning the activities of the Customs Cooperation Council (now the World Customs Organization Council, or WCO) relating
to the Harmonized System (HS) Convention covering the international classification of traded goods. We also work with the
Departments of Treasury and Commerce to formulate U.S. government positions on technical and procedural issues relating to
the Convention. (See section 1210, Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. 3010.)

Bipartisan Congressional Trade Priorities and Accountability Act of 2015

Under the Bipartisan Congressional Trade Priorities and Accountability Act of 2015, the Commission provides the President and
the Congress with reports that assess the likely impact of trade agreements entered into with foreign countries. These reports

assess an agreement’s impact on the U.S. economy as a whole, on specific sectors of the economy, and on the interests of U.S.
consumers. (See section 105(c), Bipartisan Congressional Trade Priorities and Accountability Act of 2015, 19 U.S.C. 4204.)

American Manufacturing Competitiveness Act of 2016

The AMCA directed the Commission to create a system and processes to allow entities to request temporary duty suspensions
or reductions and to provide for public comment on these requests. The Commission, with input from the Department of
Commerce and other executive branch agencies, is required to review these requests and provide preliminary and final reports
to the Congress recommending what action should be taken on these petitions.




Organizational Structure

Commissioners

The USITC is headed by six commissioners, who are nominated by the President and confirmed
by the U.S. Senate. David S. Johanson, the senior Republican, is serving as Chairman of the
Commission by operation of law. As of the date of issuance of this report, the Commission has
no Vice Chairman. Other commissioners currently serving are, in order of seniority, Irving A.
Williamson, Meredith M. Broadbent, Rhonda K. Schmidtlein, and Jason E. Kearns.!

Each commissioner serves a term of nine years, unless appointed to fill an unexpired term. The
terms are set by statute and are staggered such that a different term expires every 18 months.?
A commissioner who has served for more than five years is ineligible for reappointment. A
commissioner may, however, continue to serve after the expiration of his or her term until a
successor is appointed and qualified. No more than three commissioners may be members of
the same political party. The Chairman and the Vice Chairman are designated by the President
and serve for a statutory two-year term. The Chairman may not be of the same political party as
the preceding Chairman, nor may the President designate two commissioners of the same
political party to serve as the Chairman and Vice Chairman. Currently three Democrats and two
Republicans serve as commissioners.

USITC Staff
Our staff is organized into offices designed to support our mission. These include:

e Office of Operations (OP), and its subordinate Offices of Investigations (INV), Industries
(IND), Economics (EC), Tariff Affairs and Trade Agreements (TATA), Unfair Import
Investigations (OUII), and Analysis and Research Services (OARS);

e Office of the Administrative Law Judges (OALJ);

e Office of the General Counsel (GC);

e Office of External Relations (ER), which also houses the Trade Remedy Assistance Office
(TRAO);

e Office of the Chief Financial Officer (OCFO), and its subordinate Offices of Budget (OB),
Finance (FIN), and Procurement (PR);

e Office of the Chief Information Officer (OCIO);

e Office of Administrative Services (OAS), and its subordinate Offices of the Secretary (SE),
Human Resources (HR), and Security and Support Services (SSS);

e Office of Inspector General (OIG); and

e Office of Equal Employment Opportunity (OEEQ).

See appendix A for more information on the individual offices of the USITC.

1 Currently, there is one vacancy.
219 U.5.C §1330.
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Major Management Priorities, Challenges, and
Risks

The Commission recognizes the importance of improving the use of agency resources by
continuing to include a management goal—“efficiently and effectively advance the agency’s
mission” —in its FY 2018-2022 Strategic Plan. The plan highlights four priority areas: human
resources, financial management, information technology, and operational effectiveness. Our
priority areas and specific annual performance goals align well with various government-wide
initiatives such as improving mission-support operations, strengthening cybersecurity,
enhancing enterprise risk management, and ensuring open data. They also address
government-wide challenges identified by the Government Accountability Office (GAO)
pertaining to human capital management and IT acquisitions and operations. The Commission’s
Inspector General (IG) has identified three management challenges: managing data, internal
control, and IT management.

The IG noted that properly managed data are essential for the development of timely, reliable,
and accurate reporting. Properly designed reports with relevant and timely information serve
to help effectively manage day-to-day operations, support the decision-making process,
evaluate performance, and communicate information across the organization. Furthermore,
the IG noted that the Commission continues to recognize the importance of having strong
internal controls and has taken action to address internal control weaknesses. The IG also
noted that the Commission has shown continued commitment towards improving its enterprise
risk management efforts and encouraged the Commission to continue these efforts. The



Commission has identified and begun to implement business systems that will automate and
improve the effectiveness of the Commission’s operations. These new systems include
developing an integrated data system that covers Title VIl and section 337 investigations,
cataloging external administrative reports in a manageable database, and modernizing the
Harmonized Tariff Schedule business processes and information systems.

Several of the annual performance goals supporting our strategic goals are designed to address
these challenges, by focusing on improving cybersecurity and IT services, increasing access to
various types of program and financial data to support our managers’ decision making, and
continuing efforts to update and improve internal controls. During FY 2018 and early FY 2019
we made significant progress. Notably, we strengthened our cybersecurity posture, completed
important milestones to modernize our data center infrastructure, and continued to use
business intelligence software to improve our reporting capabilities. Moreover, we received our
eighth consecutive unmodified opinion from financial auditors operating independently under
the authority of the IG. In FY 2019, we expect to continue to improve access to program and
financial data to provide more than the basic financial management reports to agency
managers.

Reviews and Evaluations

Each quarter, the commissioners, the leaders of each strategic or management objective, and
other senior staff review progress on our strategic and management objectives and identify and
discuss enterprise risks. These reviews, along with the evidence related to specific performance
goals and associated risks identified by our managers, inform the development of our Annual
Performance Plan and Congressional Budget Justification. We continue to evaluate how to
improve our planning and enterprise risk management (ERM) processes and how to make more
effective use of the data we collect. In FY 2018, we made significant progress on all of our
strategic and management objectives. Appendix B describes our data sources for each of the
strategic and management objectives, as well as our verification and validation process.

The President’s Budget identifies the lower-priority program activities, as required under the
GPRA Modernization Act, 31 U.S.C. § 1115(b) (10).

The public can access the volume at: www.whitehouse.gov/omb/budget.
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Structure of the Report
The remainder of this report consists of three sections:

e Strategic Goal 1: Investigate and Decide: Make Sound, Objective, and Timely
Determinations in Trade Remedy Proceedings

e Strategic Goal 2: Inform: Provide Independent, Objective, and Timely Analysis and
Information on Tariffs, Trade, and Competitiveness

e Management Goal: Manage: Efficiently and Effectively Advance the Agency’s Mission

Each section describes objectives and corresponding performance goals through FY 2020 along

with the strategies used to make progress on these goals. The sections also highlight significant

accomplishments, as well as areas in which we did not meet our annual targets, and list areas in
which we will seek to improve performance in FY 2019 and future years.



Strategic Goal 1

Investigate and Decide: Make Sound,
Objective, and Timely Determinations in Trade
Remedy Proceedings

Commission determinations involving imports can affect competitive conditions, profitability,
and employment in affected U.S. industries. The Commission’s investigations often involve
products that are critical to U.S. productivity, innovation, and competitiveness, and businesses
may make important decisions as a result of Commission determinations. These investigations
are generally requested by private sector entities, including businesses and trade associations
operating in the United States, though petitions may also be filed by a labor union or by the
Department of Commerce.

The Commission is responsible for administering and applying several U.S. trade remedy laws.
These laws cover subsidized and dumped imports that injure U.S. industries; increased fairly
traded imports that injure a domestic industry; and imports that infringe a domestic intellectual
property right or otherwise unfairly injure a domestic industry. U.S. laws, court decisions, and
U.S. international obligations require the Commission to reach its determinations based on
transparent procedures and a well-developed record. The Commission, Administrative Law
Judges, and Commission staff must consistently perform thorough investigations and make
sound factual findings and legal conclusions. The record in each investigation must be
developed and analyzed in an objectively unbiased manner, and the resulting determinations
must be well-reasoned, timely, and consistent with the law. These efforts are challenged by the
increasing complexity of our investigations, our heavy caseload, and resource constraints.

In FY 2018, our workload for import injury investigations was challenging, as the Commission
completed two global safeguard investigations and the final phases of investigations stemming
from petitions filed in FY 2017. For unfair import investigations, the Commission saw the
highest level of active investigations in any previous fiscal year. See appendix C for more details.

Strategic Objective 1.1
Reliable Process: Conduct expeditious and
sound investigative proceedings

The Commission is charged with conducting prompt, thorough, and independent investigations
and engaging in sound decision making. Parties to our proceedings, which range from individual
inventors or small businesses to large multinational corporations, seek reliable processes that
ensure fair and timely decisions consistent with applicable U.S. law. Timely decisions are critical
to our mission because our import injury investigations have specific statutory deadlines, and
Congress requires the Commission to resolve section 337 investigations at the earliest
practicable time. Moreover, participants in our investigations need timely decisions to relieve



the business uncertainties engendered by these disputes. Further, timely Commission
determinations may affect U.S. business operations where fast-changing technology makes
products obsolete in just a few years. For all these reasons, we have developed this strategic
objective to ensure that our investigative and decision-making processes are expeditious and
technically sound.

We will use a number of strategies to meet this strategic objective. First, we will ensure that
Commission determinations are based on sufficient record evidence by examining feedback
from agency decision makers as well as decisions of reviewing courts. Next, we will continue
our efforts to meet external deadlines—for example, by delivering all import injury reports by
the statutory deadlines. We also aim to shorten the average length of section 337
investigations, as well as to track the average length of time of investigation proceedings before
the Administrative Law Judge and before the Commission to see whether procedural
improvements can be made to shorten these two phases of an investigation. We will also
complete ancillary proceedings within specified guidelines.

Furthermore, we are improving the efficiency of key labor-intensive investigative processes,
such as processing data from the questionnaires that we send to market participants and
collecting data on lost sales and lost revenue. In addition, we will continue to find and
implement ways to reduce the costs to parties of participating in our proceedings.

This past fiscal year, we met most of the performance goals we set for Strategic Objective 1.1.
We made strides in assessing whether various procedures increased efficiencies or reduced
costs to parties. We continue to evaluate these programs and use the assessments to measure
whether certain programs are helping us to meet our strategic objective.

The increasing and sustained high levels of investigative caseload over the last several years
may make it difficult to achieve this strategic objective. We cannot control the number, timing,
or breadth of investigation requests we receive. By statute, we must respond to investigation
requests within a set time, potentially impacting progress on this objective.

The leader for this strategic objective is the Director of the Office of Unfair Import
Investigations (OUII). The specific performance goals are set forth and summarized below.



Performance goal 1.11

Conclude investigations into alleged section 337 violations within timeframes that are
consistent with the Uruguay Round Agreements Act implementing report by FY 20222

FY 2017 FY 2018 FY 2019 FY 2020 FY 2021 FY 2022
Target (months)b — — — — — 15
Results (months) 15.1 15.85 Pending Pending Pending Pending
On track to On track to
Status meet target meet target Pending Pending Pending Pending

as. Rep. No. 103—412, at 119 (1994).
b Before FY 2016, the target was “12 months for uncomplicated investigations; 18 months for complicated ones.” See discussion
in text below.
Performance indicator: annual average length of investigations concluded on the merits.
Other indicators relevant to the performance indicator:
e number of original investigations and ancillary proceedings instituted per fiscal year
e number of co-pending investigations
e number of subpoenas that are enforced

Table 1 Historical data

FY 2010 FY 2011 FY 2012 FY2013 FY2014 FY 2015 FY 2016

Annual average length of investigations
concluded on the merits (in months) 18.4 13.7 16.5 19.7 17.1 15.6 15.8

Performance goal 1.11 is directed to shortening the average length of section 337
investigations. Specifically, we are seeking to reduce the average length of these investigations
to 15 months by FY 2022. In FY 2018, we were above our goal average target date length at
15.85 months.

This year the Commission worked to try to resolve all investigations by the target date. We will
continue to work towards reducing the average length of investigations on the merits while also
providing technically sound determinations in all investigations. Various factors such as novel
legal issues, unfair act claims of first impression, multiple new complaints filed closely together
and overall caseload continue to have a significant impact on investigation length.

Performance goal 1.11(a)
FY 2014

Analyze section 337 investigation data and prepare report for Commission identifying
possible steps to shorten average target dates

FY 2014
Target Completion of report
Results Report completed
Status Target met

Performance indicator: Report to Commission.

10



FY 2015

Develop most promising proposals from report to the Commission and prepare
implementation plan by the end of FY 2015

FY 2015
Target Plan prepared for implementation
Results Implementation plan developed
Status Target met

Performance indicator: Implementation plan.

FY 2016
Implement most promising proposals from report to Commission by the end of FY 2016
FY 2016
Target Proposals implemented
Results Proposals not implemented, but significant progress
made
Status Target not met

Performance indicator: Implementation of proposals.

FY 2017

Continue to implement promising proposals from FY 2015 report to Commission by the
end of FY 2017

FY 2017

Target Proposals implemented

Results Proposals not implemented, but significant progress
made

Status Target not met

Performance indicator: implementation of proposal (rulemaking).

FY 2018
Develop criteria to assess whether implemented proposals have been effective
FY 2018
Target Assessment criteria developed
Results Criteria developed
Status Target met

Performance indicator: Assessment criteria.

FY 2019-FY 2020

Assess whether implemented proposals have been effective

FY 2019 FY 2020

Target Complete assessment and provide proposal, if Complete assessment and provide proposal, if
warranted warranted

Results Pending Pending

Status Pending Pending

Performance indicator: Assessment; proposal.
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Our staff continued to focus in FY 2018 on ways to reduce the length of investigations through
other means. This fiscal year, the Commission promulgated new rules regarding splitting up
(“severing”) investigations based on complaints that involve multiple technologies or unrelated
patents. In the coming year, we will be assessing how this new rule impacts the caseload and
whether it helps reduce the length of investigations. Another new rule codifies an existing pilot
program whereby the Commission orders the ALJs to decide a potentially dispositive issue (an
issue that would resolve the entire case) within the first 100 days of an investigation. This new
rule will be assessed under Performance goal 1.11(b).

Performance goal 1.11(b)

FY 2014
Establish criteria for assessment of section 337 early disposition pilot program
FY 2014
Target Criteria established
Results Criteria established
Status Target met

Performance indicator: Assessment criteria.

FY 2015
Measure effectiveness of early disposition pilot program
FY 2015
Target Information assessed
Results Information assessed
Status Target met

Performance indicator: Assessment of effectiveness.

FY 2016

Measure effectiveness of early disposition pilot program and implement changes if
appropriate

FY 2016
Target Information assessed; improvements implemented
Results Recommendations made
Status Target met

Performance indicator: Assessment of effectiveness.

FY 2017

Measure effectiveness of early disposition program and implement changes if
appropriate; consider developing mechanism to assess any other impacts of program

FY 2017
Target Information assessed; improvements implemented;
mechanism developed
Results Assessment completed and recommendations made
Status Target met

Performance indicator: Report on assessment of effectiveness.
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FY 2018-FY 2020

Measure effectiveness of early disposition program and implement changes if
appropriate

FY 2018 FY 2019 FY 2020
Target Information assessed; Information assessed; Information assessed;
improvements implemented improvements implemented  improvements implemented
Results Assessment completed, Pending Pending

recommendations made,
changes implemented
Status Target met Pending Pending

Performance indicator: Report on assessment of effectiveness.

In FY 2013, we launched two pilot programs aimed at reducing the length of section 337
investigations, increasing their efficiency, and lowering the cost of discovery in these
investigations. The first program is the early disposition program, in which the Commission may
direct the ALJ in an investigation to make findings on certain potentially dispositive issues
within the first 100 days after the investigation is instituted. Examples of such issues include
standing or the statute’s domestic industry requirement. The second program is designed to
ensure more efficient discovery (the process in which parties disclose required evidence to each
other). In certain investigations, the ALJs require the parties to agree on certain threshold
issues regarding electronic discovery early in the investigation and to make key initial
disclosures as part of the procedural schedule.

During FY 2014, Commission staff identified assessment criteria for measuring whether these
two programs are effective (1) in reducing the number of motions relating to electronic
discovery and initial disclosures or (2) in resolving investigations early. In FY 2018, the
Commission again used these criteria to measure the effectiveness and efficiency of these
programs.

With regard to the electronic discovery and initial disclosure pilots, with five years of data the
Commission is reviewing recommendations from the Office of Unfair Import Investigations to
expand the pilot program or determine whether a rulemaking would be effective. With regard
to the early disposition program, new rules were promulgated converting this pilot into a
Commission Rule of Practice and Procedure. The Commission has determined to continue to
evaluate the effectiveness of this procedure and continue to promote processes to make the
Commission’s application of this program more transparent. In FY 2019, we will continue to
assess the effectiveness of the early disposition program using the criteria developed to
monitor the pilot and will add additional criteria to monitor other aspects of the program.
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Performance goal 1.11(c)
FY 2014

Establish criteria for assessment of section 337 e-discovery case management pilot
program

FY 2014
Target Criteria established
Results Criteria established
Status Target met

Performance indicator: Assessment criteria.

FY 2015

Measure effectiveness of e-discovery case management and initial disclosure case
management pilot program

FY 2015
Target Complete initial evaluation of pilot programs
Results Initial evaluation completed
Status Target met

Performance indicator: Assessment criteria.

FY 2016—-FY 2020

Measure effectiveness of e-discovery case management and initial disclosure case
management programs and implement improvements to these programs if appropriate

FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Target Programs Programs Programs Programs Programs
assessed; assessed; assessed; assessed; assessed;
improvements improvements improvements improvements improvements
implemented implemented implemented implemented implemented
Results = Recommendations Recommendations Recommendations Pending Pending
made made made
Status Target met Target met Target met Pending Pending

Performance indicator: Assessment criteria.
Note: The initial disclosure case management program was a pilot program in FY 2016.

Performance goal 1.11(d)

Improve average time between section 337 Final ALJ Initial Determination (ID) and
completion of Commission review

FY 2018 FY 2019 FY 2020
Target  Average length of time between Average length of time between  Average length of time between
Final ID and completion of Final ID and completion of Final ID and completion of
Commission review is less in FY Commission review is less in FY Commission review is less in FY
2018 than it was in FY 2017 2019 than it was in FY 2018 2020 than it was in FY 2019
Result  4.51 months (less than the 5 Pending Pending
month average in FY 2017)
Status  Target met Pending Pending

Performance indicator: Number of months between Final ID and completion of Commission review.
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Performance goal 1.11(e)

Improve average time between institution of investigation and issuance of final ID

FY 2018 FY 2019 FY 2020

Target  Establish average length of time  Average length of time between  Average length of time between
between the institution of the institution of an the institution of an investigation
investigation and issuance of investigation and the issuance and the issuance of the final ID is
the final ID in FY 2018 of the final ID is less in FY 2019 less in FY 2020 than it was in FY

than it was in FY 2018 2019
Result  11.34 months Pending Pending
Status  Target met Pending Pending

Performance indicator: Number of months between institution of investigation and issuance of Final ID.

In FY 2018, the Commission added performance goals to analyze the average length of time an
investigation is before the Administrative Law Judge and the average time an investigation is
before the Commission. This information allows the Commission and its stakeholders to assess
in @ more granular way whether improvements need to be made in various processes to
increase efficiencies. During FY 2018, the time between the final ID and completion of the
investigation improved. Also during the year we established an average length of time between
institution and issuance of final ID.

We have also set a goal—performance goal 1.12—aimed at reducing the average length of
ancillary proceedings (these proceedings happen after there has been a finding of violation) in
unfair import investigations. Conducting these proceedings in a timely way is important to
reduce the business uncertainty caused by these disputes in markets where fast-changing
technologies quickly can make products obsolete.

During this fiscal year there were a number of ancillaries commenced and several completed on
the merits, including one remand, one advisory, one modification, and one consolidated
enforcement/rescission proceeding. Some of these ancillaries were placed in the Commission’s
pilot program on ancillaries and as a result the time for completion may have been modified to
comply with the pilot timelines, which differ depending on the office assigned the ancillary
placed in the pilot. This year we included pilot ancillaries in the averages for performance goal
1.12. In FY 2019, we intend to separate the pilot ancillaries from non-pilot ancillaries. We did
not meet the Commission’s performance targets for modifications and enforcement actions this
year in part due to novel legal issues raised on appeal in the underlying original investigations.
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Performance goal 1.12

Improve the timeliness of section 337 ancillary proceedings by meeting targets for or reducing
the average length of ancillary proceedings as follows:

FY 2013 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Modification
Target (months) 6 6 6 6 6 6 6 6
Results (months) 1 day None None 2.9 1.6 7.9 Pending Pending
Status Target Target Target Target not
met — — met met met Pending Pending
Advisory
Target (months) 12 9 9 9 9 9 9 9
Results (months) — 5.8 None 2.3 4.2 None Pending Pending
Status Target Target Target
= met = met met - Pending Pending
Enforcement
Target (months) 12 12 12 12 12 12 12 12
Results (months) 8.7 12.7 None None None 17 Pending Pending
Status Target Target not Target not
met met — — — met Pending Pending
Federal Circuit remand 2
Target (months) — 12 12 12 12 12 12 12
Results (months) - 3.8 NoneP 9.0 8.7 None Pending Pending
Status Target Target Target
= met = met met -- Pending Pending
Consolidated ancillaries
Target (months) 15 15 15 15 15 15 15 15
Results (months) — 11.5 None None 11.8 None Pending Pending
Status Target Target
— met — — met - Pending Pending

aHistorical data on Federal Circuit remands are not readily available.

bThere was one remand completed on the merits during FY 2015; this remand of 31.34 months is not included in calculating the
performance goal because the mandate issued before this performance goal was in place and the private parties requested an
18-month remand schedule.

Performance indicator: Length of ancillary proceedings concluded on the merits.

Contextual indicator: Whether evidentiary hearing is held; whether matter needs to be delegated to the ALJ.

Note: In FY 2011, the Commission met its targets for the three categories for which data were available (Modification, Advisory,
and Enforcement). In FY 2012, the Commission met its target for advisories, but did not meet its target for consolidated
ancillaries. Data were not available for the other categories in FY 2012. The full performance results for performance goal 1.12
for these years are reported in the Commission’s Annual Performance Plan, FY 2018-2019 and Annual Performance Report, FY
2017.

Note: prior to FY 2019, the goal was: “Improve the timeliness of ancillary proceedings by reducing the average length of
ancillary proceedings as follows.”

We have also added a new performance goal (1.13) to track the time offices take to process
ancillary proceedings in our pilot program for redesigned products to ensure we are meeting
the goals set forth in that pilot for completion of advisories and modifications dealing with
redesigned products. The Commission met the projected time frames for most ancillaries under
the pilot with the exception of the Commission’s performance targets for modifications under
the pilot due to novel legal issues raised on appeal in the underlying original investigations.
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Performance goal 1.13

Individual offices complete their portions of section 337 modifications and advisory
proceedings under the pilot program within specified timeframes

FY 2018 FY 2019 FY 2020

Modification: GC

Target (months) 2-3 months 2-3 months 2-3 months

Results (months) 1.2 Pending Pending

Status Target met Pending Pending
Modification: OUII

Target (months) 3-6 months 3-6 months 3-6 months

Results (months) None Pending Pending

Status = Pending Pending
Modification: ALJ

Target (months) 6—9 months 6—9 months 6—9 months

Results (months) 104 Pending Pending

Status Not met Pending Pending
Advisory: GC

Target (months) 2-3 months 2-3 months 2-3 months

Results (months) None Pending Pending

Status — Pending Pending
Advisory: OUII

Target (months) 3-6 months 3-6 months 3-6 months

Results (months) None Pending Pending

Status — Pending Pending
Advisory: AL

Target (months) 6—9 months 6—9 months 6—9 months

Results (months) 7.4 Pending Pending

Status Target met Pending Pending

Performance indicator: Number of months to complete 337 modifications and advisory proceedings covered by the pilot
program.

Performance goal 1.14

Issue and receive 95 percent of import injury investigation questionnaires electronically in
2015-20°

FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019
Target 90% utilization ~ 90% utilization ~ 90% utilization ~ 90% utilization ~ 95% utilization =~ 95% utilization
Result 96% utilization ~ 98% utilization ~ 99% utilization =~ 99% utilization ~ 99% Pending
Status Target met Target met Target met Target met Target met Pending

aPrior to FY 2018, the goal was to issue and receive 90% of the questionnaires electronically.
Performance indicator: Utilization rate (i.e., share of questionnaires transmitted and received electronically).
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We continually evaluate our processes and procedures in import injury investigations and strive
to make them more efficient. Data and other information for import injury investigations are
collected via questionnaires sent to market participants. While questionnaires were
traditionally sent and received in paper form, we have automated the process by transmitting
and receiving digital questionnaires in order to extract information electronically, as well as
encourage and support electronic submission through correspondence and website structure
and management. Electronic extraction reduces staff time spent directly entering data, reduces
data entry errors and permits staff to spend more time on analysis. In addition, transmitting
guestionnaires electronically can reduce the burden and cost for firms. During this fiscal year,
we issued more than 99 percent of our questionnaires electronically and received 98 percent of
guestionnaire responses (filled-out questionnaires) electronically. Collectively, 99 percent of
outbound and inbound questionnaires were in electronic format. Sustained high levels of
electronic transmission for both outbound and inbound questionnaires reflects effective and
systemic integration of procedures and processes. Continued increases are likely very limited
due to a natural share of recipients who may remain more comfortable with paper/hard-copy
correspondence and survey completion. We, therefore, intend to use our survey collection
capabilities to shift resource focus to electronic or online collection of information in response
to the Commission’s notices of institution during the adequacy phase of sunset reviews.

Performance goal 1.15

Deliver 100 percent of import injury investigation determinations and reports by the statutory
deadline

FY 2013 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Target (%) 100 100 100 100 100 100 100 100
Results (%) 100 99 100 100 100 100 Pending Pending
Status Target met Target met?® Targetmet Targetmet Targetmet Target met Pending Pending

a For one investigation, the Commission determination was delivered by the statutory deadline, while the report was delivered
after the deadline due to ministerial errors reported by Commerce.

Performance indicator: Submission of Commission determinations and reports to Commerce.

Note: The Commission met its targets for this goal in both FY 2011 and FY 2012. The full performance results for performance
goal 1.15 (which was performance goal 1.14) for these years are reported in the Commission’s Annual Performance Plan, FY
2018-2019 and Annual Performance Report, FY 2017.

During an ongoing import injury investigation and any ensuing litigation, uncertainty exists for
the industry and markets affected. Making timely determinations and meeting statutory or
court-mandated deadlines can help mitigate this uncertainty. In FY 2018, with elevated
caseload levels, we continued to meet our statutory deadlines.
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Performance goal 1.16
FY 2014

Develop and implement a process to evaluate and improve agency decision-making based on
judicial and NAFTA panel remands during FY 2014

FY 2014
Target Process developed and implemented
Results Evaluation process developed and implemented
Status Target met

Performance indicator: Development and implementation of a process to evaluate and improve agency decision-making based
on judicial and NAFTA panel remands during FY 2014.

FY 2015

Implement a process to evaluate and improve agency decision-making based on judicial and
NAFTA panel remands during FY 2015

FY 2015
Target Process implemented
Results Process implemented
Status Target met

Performance indicator: Implemented evaluation process.

FY 2016—-FY 2020

Continue using the evaluation process, and improve agency decision-making based on judicial
and NAFTA panel remands

FY 2016 FY 2017 FY 2018 FY 2019 FY 2020
Target Evaluations Evaluations Evaluations Evaluations Evaluations
completed and completed and completed and completed and completed and
improvements improvements improvements improvements improvements
made made made made made
Results Evaluations Evaluations Evaluations Pending Pending
completed and completed and completed and
improvements improvements improvements
made made made
Status Target met Target met Target met Pending Pending

Performance indicator: Evaluations and improvements.

Our determinations in import injury investigations can be appealed to the U.S. Court of
International Trade (CIT), the U.S. Court of Appeals for the Federal Circuit (Federal Circuit), and
North American Free Trade Agreement (NAFTA) binational panels. In addition, certain
determinations are subject to review under the dispute resolution procedures of the World
Trade Organization (WTO). Determinations in unfair import investigations can be appealed to
the Federal Circuit. We have statutory authority to represent ourselves before the CIT, the
Federal Circuit, and NAFTA panels.3 The Commission strives to meet court-mandated deadlines
in these matters and in FY 2018 we delivered all relevant documents on time. In FY 2018, as in

3 Commission staff also frequently provide technical assistance to the U.S. Trade Representative in dispute
resolution proceedings of the WTO.
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previous years, we evaluated these determinations to identify any common factors or issues
that, if handled differently, could improve outcomes in these venues. Minimizing the number of
issues that may be litigated could reduce the number of appeals or the time that it takes to
conclude litigation, and lessen uncertainty in the affected markets. For FY 2019, we have again
set goals to evaluate judicial and NAFTA panel reviews and to use that information to improve
our decision-making in future investigations (performance goal 1.16).

Performance goal 1.17

Evaluate the paper burden of responding to AD/CVD adequacy phase notices of institution and
develop and implement an option to reduce this burden

FY 2019 FY 2020
Target Report the number of responses filed; Conduct pilot project
develop requirements to transition
responses to notices from non-extractable
to extractable formats
Results Pending Pending
Status Pending Pending

Performance indicator: Number of responses filed; options to reduce reporting burden

Under current p