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REPORT TO THE PRESIDENT
U.S. Tariff Comnission
Jeniery 22, 1968 '

To the President:
In accordance with section 301(f)(1) of the Trade Expansion Act of

1562 (76 Stat. 885), the U.S. Tariff Comwission herein repcfts the
results of an investigation made under section 301(c)(1l) of that act,

in response to a firm's petition for‘the determination of eligibility
 §0 apply forvadjﬁstment assistance. The iﬁvestigatipn waé‘instituted Yy .
?he Commission on November 29, ;967, upon petition by the Koken Companies,
Iné,, oﬁ-St.-Lou;s, Missouri, a prqducef of barber chairs and parté. ;/
The Koken Companies ﬁas one of the petitioners.in an ihvestigation'in-.
gtituted by the Commission on July 29, 1967 under Section 301(v)(1) of
the Trade Expension Act of‘l962 to determine whether barbers' chairs
with mechanical, elevgting, rotating, orAreclining movementé and jarts
thereof, prévided for in item T27.02 of the Tariff Schedules oflthe
United Stotes are, as & result in major part of concessions grantgd
thereon under trade agreeienté, being imported into the United'syates
in such increased gquentities as to cause, oﬁ threcten to cesuse serious
injury to the domestic industry producing like or ‘directly cqmpetitive'
products. (See the Tariff Cémmission report to the President ©tn

Tnvestigation No. TEA-I-11.)

g/ The Emil J. Paidar Company of Chicago, Illinois, another producer
barber chairs and parts, also petitioned for the determination of
eligibility to epply fcr edjustment sessistance. (See Teriff Commission
report to the President No. TEA-F=T.) ' : :
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The purpose of the Commisslion's investigation, to which this report
relates, was to determine whether barbers' chairs and parts thereof,
provided for in item T27.02 of thé Tariff Schedules of the Uniﬁed States,
like or directly competitive with articles produced by the Koken Companies,
Inc. are, as a result in major part of concessioﬁs granted thereon under
trade agreements, being imported into the United States in such increased
Quantities as to cause, or threaten to cause, serious injury to said
company. Public notice of the investigation was given in the Federal
Regiéter of December 6, 1967 (32 F.R. 17500).

Pursuant to section 403 of the Trade Expansion Act of 1962, the
investigation to which this report relates was consolidated with the
investigation of the barber chair industry. ;/ Public hearings in fhe
industry investigation were held beginning on November T, 1967 (32 F.R.
12979),‘at which all interested parties were afforded opportunity to be
present, te ﬁroduce,evidence, and to be heard. A transcript of the
hearing and formal brief; submitted by interested parties in conneétion
with'these investigations are attached to the report submitted in con-
nection with Investigation No. TEA-I-11. g/ No public hearing was
requested‘in connection with the investigation to which this report
relates, and none was held.

In addition to the information obtained at the hearing, the Commis-

sion obtained data from its files, from other agencies of the U.S.

&/ The Commission has prepared a complete report for each of three con-
current investigations dealing with barber chairs [the industry petition
(Investigation No. TEA-I~11) end the two firm petitions (Investigation
Nos. TEA-F-T and 8)] for the convenience of readers, despite the duplica=-
tion involved. ‘

g/ Transcript and briefs were attached to the original report sent to
the President. i
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Government, from briefs submitted by interested parties, and through
field visits, interviews, and correspondence by members of the Commis~
sion's staff with officials of the Koken Companies, Inc., other producers’

of barbers' chairs and parts, dealers, and with lmporters.
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Finding of the Commission

On the basis of its investigation, the Commission unanimously
fihds that barbers' chairs and parts thereof, provided for in item
727.02 of the Tariff Schedules of the United States, are not, as a
result in major part of concessions granted the%eon under trade agree-
ments, being imported.into the Unifed States in suéh increéSed quantiQ
ties as to cause, or threaten to cause, serious injury to the Koken
Companies, Inc.

Considerations Supporting the Commission's Finding

Statement by Chairman Metzger, Vice Chairman Sutton,.
and Commissioner Culliton

Neither the facts assembled by the Commission during the course of
its inquiry, nor the data supplied by the party at interest in this
case, support the conclusion that, as a result in major part of conces-
sions granted under tfade agreements, barber chairs and parts thereof
are being imported into the United States in such increased quantities
as to cause or threaten to cause, serious injury to the petitioning
firm--Koken Companies, Inc.

Although the Commission finds that barber cﬁairs "afe being imported
into the United States in . . . increased quantities," it does not find

that such increase has occurred "as a result in major part. of concessions

granted under trade agreements." 1/ Since the increased quantities of

1/ In its report on the bill, which became the Trade Expansion Act of
1962, the Senate Finance Committee explained that this language, for which
it was responsible, meant that the Commission needs to find that "tariff
concessions have been the major cause of increased imports." We find no
such causal relationship.
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quantities of imports are not attributable to the cause stipulated in
the law, there is no need for the Commission to look into the existence,
or the likelihood, of serious injury, or the causes thereof. 1/

The increase in the ULS. annual imports of barber chairs that has
occurred was induced by a variety of interrelated causes apart from
either the duty rate or duty concessions. These causes include the
dynémic.rise‘of Japan's industrial potentialg the correlative success
of a Japanese producer in expanding its production of barber chairs in
excess of domestic requirements; the development of an effective and
energetic Sales organization by the major U.S. distributor of imported
barber chairs and the failure on the part of domestic manufacturers
to develop such organization; the progressive attention given by‘the
‘U.S. distributor of the imported product to supplying chairs having a .
design and a style that would promote sales and-the delayed response in
this regard on the part of the domestic producers; and the.reductibn v
after 1955 in ocean freight rates on barber chairs,

The development of an effective industry in Japan for the production
and expértation of industriai’commodities in recent years is not unique
to its barber chair industry. Since World War II, Japan.has been
phenomenally successful in developing its industrial enterpfises. In

less than two .decades industrial production in Japan has expanded some

1/ Section 301(c)(1l) of the Trade Expansion Act of 1962 requires that -
the Tariff Commission shall determine whether, "as a result in major
part of concessions granted under trade agreements, an article like or
directly competitive with an article produced by the firm is being im-
ported into the United States in such increased quantities as to cause,
or threaten to cause, serious injury to such firm." '
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si#fold. Meanwhile, the major Japanese prbducer of barber chairs
achieved a capacity to produce chairs in excess of the domestic demand.
ihe expanding volume of production in Japan afforded substantial
economies of scale.

The Japanese distributor also launched an extensive and aggressive
marketing campaign, utilizing a strong sales organization employing ex-
perienced sales representatives, who adapted to the needs of the trade.
‘These efforts were supplemented by carefully planned.market surveys,
sales promotional activities, and advertising campaigns, all of which
enhanced the competitive position of the imported chairs, Much of the
recent success of the importer, moreover, is attributable to his innova-
tions of style and design, thereby offering chairs embodying convenience,
style, and attractiveness at comparatively low prices.

The substantial reductions that have been effected in the ocean
freight rates applicable to barber chairs also contributed to the in-
creased imports. Since 1958 such rates have been about 25 percent lower
than those effective in 1956. * % *

The several factors enumerated above operated in cambination with
the conditions of campetition in the domestic market. The domestic
industry comprises very few firms; the aggressive sales and merchan-
dising campaigns of the importers are in maxked contrast to traditional

methods employed by the domestic producers.
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The Commission recognizes that the several reductions ih_the rate
;f duty on barber chairs during the two decades between 1948 and 1968
created a climate more favorable to the importation of such chairs.
Historically, however, no clear relationship can be discerned between
the changes in duty rates initiated by concessions and changes in
imports of barber chairs. Neither the first and substantial reduction
in duty in 1948 (from 27.5 percent ad valorem to 15 percent) nor the
subsequent smaller reduction in 19Si (to 13.75 percent ad valorem)
were followed by an early entry of foreign-made barber chairs into the
United States. The largest reduction in the duty on barber chairs that
had been instituted by a trade-agreement concession océurred in 1948,
.when the rate was reduced from 27.5 to 15 percent ad valorem. This re-
duction in duty failed to induce increased impofts; indeed, it failed.
even to induce any imports. vaporté of barber chairs were singularly un-
responsive to this significant alteration in the rate of duﬁy; years
elapsed before such imports entered in significant commercial quantities.
Another -reduction in the duty occurred in 1951--again there followed a
prolonged period during which imports. of barber chairs.were unresponsive
to the alteration of the duty.

Not until some 5 years after the second reduction in the duty did
imborts begin to enter in significant quantity. Even if allowance were
maae for ample lead-time (subsequent to a reductioh in the dﬁty), to per-
mit the fopéign,manufactﬁrer to design and produce chairs to the require-

ments of the U.S. market, the time-lag between duty reductions and the
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onset of imports was so long as to preclude a finding of a meaningful
causé and effect relationship between the two. Indeed, the major
Japanese producer .of barbers' chairs required no such lead-time; he
surveyed the U.S. market for the first time in 1955 and began export-
ing in 1956. When imports aid begin to enter after 1956, the recur-
ring annual increases in suéh imports were not traceable to recurring
alterations in the rate of duty. For nearly a decade following June 30,
1958, the rate of duty on barber chairs was a constant factor in the
trade--11.5 percent ad valorem. Nevertheless, imports of barber chairs
increased consistently at an average rate approaching 1l percent
annually. Again, the level of imports was singularly insensitive to the
rate at which they are dutiable.

In 1956, when imports began to enter in substantial quantities, the
spread between the prices of imported barber chairsAand those of:compa-.
rable domestic_chairs was far greater than the aggregate of the duty
reductions made between 1948 and 1956. Currently, imported barber chéirs
are being sold at the distributor level at some * * * less than domestic-
ally produced chairs of comparable quality and construction. Only about
a * % ¥ of the above price differentiel would be removed if the U.S.
duty on barber chairs were restéred to the pre-éoncession rate. Not only
was the spread between the U.S. prices of imported barber chairs and the
prices of comparable domestic chairs consistently large during the past
decade, but’it also increased between 1962 and 1967, During these years

‘U.S. producers raised their prices more frequently and by larger



.
increments thah did the major imporﬁef.

The Commission, therefore, cammot find that barber chairs and §arts
thereof are being imported into the United States in increased quantities

as a result in major part of concessions granted under trade agreements.
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Supplementary statement of Chairmaon Mebzger

I agree fully with the foregoing Conside;ations Supporting the
Commission's Finding. What follows is supplementary.

Tn enacting the Trade Expansion Act of 1962; the Congress made
extensive and important changes over prior law relating to the criteria
for relief of domestic industries, firms, and workers from injury caused
or threatened by increased imports resulting from trade agreement con-
cessions, as well as in the nature of such relief.

These changes, fully considered and deliberated by Congressional
Committees long well-informed upon the details of the tradg agreements
legislation, ;/ affected the causal connection between trade agreement
concessions and the increase in imports which was’alleged to have éaused
serious injury; the kind of increase in imports required; the causal
connection between the increased imports and the alleged seriou#linjury;
the specification of factors to be examiﬁed in determining whether
serious injury had been caused or threatened; the definition of the
"domestic industry producing like or directly cﬁmpetitive articles;"
 the procedures subsequent to a Tariff Commission recommendation that
tariff relief be granted; the duration of such relief; end the kind of

relief (tariff, adjustment assistance) which could be accorded.

1/ References heroin to the 1962 Act and to Committee Reports there~
on will also supply pege numbers of appropriate documents in "Legisla~-
tive History of H.R. 11970, 87th Congress, Trade Expansion Act of
1962, Public Lew 87-794" (G.P.O. 1967), which will be cited as "Legis-
lative History, Dee—s .
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geveral ol these deliberate chonges are here rcelevant.

1. Causation in "Escape Clause", or "Tariff
Relief for Industry Cascs

On the necessary degree of causation betwe¢n trade égreement cén-
éessions and increased imports (the basis of the Commnission’s decision
in the instant case), and between such increased imports and the alleged
serious injury, the changes were very marked.

Under the "escape clause" legislation prior to the 1962 Act, there
was no necessity to find a causal connection between the concessions
and'increased imports. Earlier law had required that the customs
tré;tment reflecting the concession "in whole or in part” ceuse in-
creased imports and the Commissioen had long presumed that such treat-
ment was at least in part the cause of an increase in imports.f The
Congress was fully aware of this position, it having been specifically
noted with approval in the Report of the Houée Ways and Means Commitﬁee
on the bill which became the Trade Agreements Extension Act of 1958. 2/

So far as the causal connection between the increased imports and
alleged serious injury was concerned, prior law required a finding that
increased imports 'have contributed substantially" towards causing or
threatening serious injury. 3/

In the 1962 Aét, however, both Qf these -causation requirements

were stiffened. The bill which became that Act emerged from the House

~ 2/ H.R. Rep. No. L1761y 85th Cong., 2d Sess. 9 (1958).
T/ Ch. 1L1, Sec. T, 65 Stat. T4 (1951), as amended, 19 U.S.C. Sec.
1264(v) (1958). .
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Ways and Means Committee and the Houss of ‘Representatives requiring the
Tariff Commission to determine whether, "as a result of concessions
granted under trade agreements; an aiticle is being imported into.the
United States'in such increased quantities as to cause, or threaten to
cause, serious injury to the domestic industry préducing an article
which is like or directly competitive with the imported article." L/
The Senate Finance Committee was concerned that this provision—-having
dropped the language of prior law, "in whole or in part" and "have
égntributed substantially"--might be interpreted to mean that conces=
;iéns must be found to be the "solé"_cause of increased imports and.
increased imports must be found to be the "sole" cause of injury. 5/
'Télavoia this complete tﬁrnabout in the first causation requirement,
and an extreme change in the seéond, the Senate Committee inserted the
parase "in major part" in the first requirement--so that it read, "as
a result in major part of concessior:'"--and it added a new subpaﬁagraph
io make clear that the Comission must find that suéh increased imports:
have been "the major factor" in causing or threatening to cause injury. 6/
These changes were accepted and became part of the 1962 Act.}

The Senate Committee, in its Report, paraphrased and explained
in more colloguial language what it meant by adding this language: the

Tariff Commission "need find only that the tariff concessions have been

L/ i#.R. 11970, Union Calendar No. 76L, 87th Cong., 2d Sess., June 12,
1982, Sec. 30L(b)(1), p. 27; Legislative History, p. 1003.

5/ Sen. Rep. Ho. 2059, 87th Cong., 24 Sess. 5 (1962): Legislative
Hictory, p. 1603. ) ‘

&/ H.R. 11670, 87th Cong., 2d Sess., Sept. 19, 1962, Sec. 301(b)(1),
v. 36; Sec. 301(b)(3), p. 306; Legislative History, p. 1872.
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_the major cause of increased imports and -that such imports have been

the major cause of the injury."” 7/ (Underscoring added)

The inquiry in the "escape clause" or industry petition cases
inder Section 30L(b}(1l) of the Act on these causation questions is
thus clear: were -the tariff concessions "the majér cause" of increased
imports, and were such increased imports "the mejor cause" of the
injury? If the answer is affirmative on both counts, those criteria
for relief are met.  If not, the case falls. Other causation criteria
‘which might have been or which might be conceived of, whether exceeding
" or falling short of "the major cause" cirteria, whatever fheir merits
or demerits in assisting to achieve results desired by their proponents,
were nbt the Congressidnally—adopted-standards. "In whole or in part"
end "contributed substantially"”, the earlier feakér constructions, were
specifically rejected by the Congress; "but for" or other even wesker

constructions obviously are inconsistent with the Congressional

choice. 8/

7/ Sen. Rep. No. 2059, 87th Cong., 24 Sess. 5 (1962); Legislative
History, p. 1603. '

8/ See the Eyeglass Frames case, TEA-I-10, TC Publication 219,
October 1967, additional statement at p. 16, for a "but for" construcs
tion.

Forty-four years ago, Professor Francis A. Bohlen of the Univer-
sity of Pennsylvania Law School, well-known authority on the law of
torts, had this to say about the "but for" test in+the common law of
torts, absent legislative action of any kind: "...the wrong must not
only be a causa sine gua non or necessary antecedent of the harm, but
in order that the wrong may be the legally proximate cause of the
violation of the right, the causal connection must be so close that
the person guilty of the wrong should be regarded as responsible for
the violation of the right, which in fact results from it. The
principles, if any, which determine how close a causal connection
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Absent consbitutional overtones not here present, it "is not the
function of the courts to upset the balances among interests delibcrate-
1y arrived at by the legislature". 9/ Nor have administrative agenéies
charged with applying tﬁe law as enacted by the Congress been vouch-
safed such authority.

In applying "the major cause" criteria, the Commission is expected

£o examine 2ll the relevant facts and circumstances, excluding none,

must be to render the wrongdoer lieble for the violation of the right,
which in fact results therefrom, are confused and conflicting. They
appear To be a compromise between two conflicting ideas of tne func-
tion of tort actions, the one that it is to punish the wrongdoer, the
other that it is to do distributive justice by shifting the loss
already caused by the defendant's wrong from the plaintiff to the
defendant...Even the same court may at different times lean to the one
point of view or to the other, and to this extent its decisions must
necessarily be conflicting. As a general rule, however, such princi-
ples--if one may dignify them by such & name--as are applied are a.
more or less instinctive compromise, between the logical implications
of the two points of view.' Edgerton, ILegal Cause, T2. U. Pa. L.R.
211, 343, 3L9 (1924). Then Professor, now Seniar Judge, Edgerton, in
accord with Bohlen, put it generally thus: "...it neither is nor should
be possible Lo extract from the cases rules which cover the subject
[}egal caus§7 and are definite enough to solve cases; that the solution
of cases depends upon a balancing of considerations which tend to show
that it is, or is not, reasonable or just to treat the act as the
cause of the harm--that is, upon a balancing of conflicting interests,
individuel and social; that these considerations are indefinite in
nwiver and value, and incommensurable; that legal cause 1s justly at-
tachable cause." (p. 211)

Both Bohlen and Edgerton were talking of courts acting under com-
mon law--without intervening specific legislative "balancing of con-
flicting interests.'" Where a legislature has done this balancing, as
in the instant statute by deliberately adopting the higher standard of
"the major cause', courts and administrative agencies of course must
apply the legislatively-adopted standard. , :

9/ District of Columbia National Bank v. District of Colunbiz, 348
F. 24 808, 810 (1965), 121 App. D.C. 196, 199.
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in order to arrive at its overall judgment whether these high degrees
. of causation are met-~that between the concession ané increased imports
and that between .such increased imports and alleged injuxy. The
statute, indeed, requires that the Commission "shall take into account
21l economic factors which it considers relevant" in meking "its deter-
mination under Section 301(b)(1), the "escape clause" or "tariff reliel
for industry" provision, and under Section 30L(c)(L), the firm adjust-
ment assistance eligibility provision. No hierarchies or exclusions
of relevant facts and circumstances were established in the 1962
legislation, nor had prior law done sO.

| Thé Congress ﬁas concernéd, in the words of the House Ways and
Means Conmittee, that "the granting of tariff adjustment in particular
cases necessarily had an impact on our total foreign economic policy."
For such action "necessitates the granting of tariff compensation to
our trading partners on other products in order.to counterbalance what-
ever United States tariffs arxe raised," ;9/ or involves the retaliation
of otners through withdrawal of concessions which had been accorded to
the United State;. Nor was this serious concern of the Congress with
the effects of tariff relief a new development. Ten years ago, the
House Ways and Means Committee had expressed its view that, "Escapes
fraom international obligations authorized by the Congress in return for
‘reciprocal obligations should not be lightly permitted." The Committee

. then added that, "since there are important effects of escape-clause

10/ H. Rep. Wo. 1010, o7th Cong., 2d Sess. 13 (1952); Legislative
History, p. 1077.
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actions on our trading parincers and the Americon public", the "President
mus: -continue to have discretion in escape clause cases because their
effects on foreign relations and other aspects of the national intérest
may outweigh the benefit to a particular industry."‘;;/ These expres-
sions by the House Ways and Means Committee make it plain that a thorough
appraisal of all the surrounding facts and circumstances relevent to a
judgment whether concessions were the major cause of increased imports
and increased imports were the major cause of alleged injury, was deemed
necessary, not an isolation of some factors for consideration together
with an artificial exclusion of others. Indeed, they underline the
deliberation with which the Congress.adopted the high degrees of causa-
tion which it required to be found before escape clause action would lie,
end the seriousness with which these causation criteria must be consider=-
ed and applied by the agency established to administer them.

There have been and continue to be considerations, views, ideas,
and proposals inconsistent with those adopted by the Congress in the
1962 Act in these respects. They continue to be, as they have been,
within the discretion of the Congress to adopt or reject. t whether
they fall to one side or another of the adopted Congressional policies-
énd standards, they are not within the discretion of any other body to
adopt and apply, under our system of repreSentative‘democracy.

As the Considerations Supporting the Commission's Finding make

abundantly clear, the facts and circumstances disclosed in the instant

11/ i. Rep. No. 1761, 85th Cong., 2d Sess. 11 (1958).
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invesiigation do not support o {inding that the concessions were the

major cause of increascd imports. 12/

o. Cousation in Adjustment Assistance to Firms Cases

In éddition to the changes in the "escape clause" (now called
"eopiff relief") aspects of the law effected in the 1962 Act, there was
adopted therein, as an innovation, "adjustment assistance" to firms
and workers. So far as fixms were concerned, the assistance, where

,qualified for, consisted of longer-term, lower-interest loans than

_ were commercially available; technical assistance in the form of manager=-
ial advice, market analyses, research on and development of new or
existing techniques and products, and any other technical advice that
would help promote adjustment to import ccmpétition; and additional
tax-loss "carry-back" and("carry-over" provisions.

Workers adjustment assistance, not invelved in these cases,
consisted, where qualified for, of readjustmeﬁt éliowénces-;a weekly
cash allowance inténded to supplement unemployment compensation (up to
£ifty-two weeks of unemployment); training (with transportation and
subsistence allowances) for vecational readjuétment; and relocation
allowances for workers unable to obtain suitable local employmént, to
cover thg cost of moving the family to an area where a job is avail-

able. 13/

;g/ The facls also would not support a finding that such increased
imports were the major cause of the alleged injury.

13/ See Ch. 2 and 3, Trade Expansion Act of 1962; Legislative
History, pp. 17-30. ’



The reasons for the adoption of these new {orms of'fcderai
financial assistance to firms and workers in the 1962 Act, and the
limitations upon their availsbility, are revealed in the law and its
nisvory.

Briefly, proposed in 1954 by David J. McDonald, Presid.ent of the
'Uni’t.,ed Steelvorkers of America, adjustment assistance was adopted in
the 1962 Act because, in the words of the House Ways and Means Com-
mittee, tariff adjustmgnt, apart from its "impa.cﬁ on our total foreign
economic policy", may be "inappropriate to protect United States firms
end workers." Tariff relief "cannot be specifically adapted to the
individual requirements of those in en industry affected by impdrt.;,."
Under the law prior to 1962, "no relief whatsoever is evailable to
£irms end workers injured by imports unless theif injury is sharéd by"
the industry. The furnishing of such assistance was deemed to ‘be
"fally coﬁsistent with our traditional practice of protecting American
‘commerce and lebor from serious injury resulting fram imports." ;&/

While new forms of rel;';ef were thus provided, they were closely
tied to the criteria established for "escape clause" or "tariff relief",
and not merely added as new gencral federal venefits unrelated to
mports. This Congressional limitation upon eligibility to receive the
¥inds of -essistance to he made availsble was expféssed in several ways.
Tirst, the‘samc; causation language in the section of. the bill reported

vy the Houce Veys and Means Committee and passed by the Hbuse relating

0/ T, Top. Ho. 1618, G7th Cong., 24 Sess. 13 (1992); Legislative
Hisvory, p. 1077.
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to Moriff rolief™ was applicd cqually in those sectlons relating to
adjustment assistance to firms and workers; ;2/ the Senate Cormittee,
in changing this statutory language (adding "in major part", and "the
major factor"), also did so identically for both tariff relief and for
adjustment assistance to firms and workers. 16/ Secondly, the House
Ways and Means Camittee specifically stated, in its Report on the Bill,
+het it believed that it was "important that adjustment assistance in
all ipstances be given only where it has been concluded that the
“conditions requiring assistance were caused by increased imports re- -
sulting from tariff concessions made under trade agreemen;s.“ ;Z/

| The parallelism thus disclosed led the Tariff Cammission to con-

clude, not long after the enactment of the 1962 Act, in the Cotton

Sheeting Workers case, 18/ that the "statute allows no room for any

different interpretation or application" of the causation criteria for
adjustment assistance as cqmparéd with tariff relief.

The case for identity of treatment on causation, as between
"tariff relief" industry peéitions and "adjustment assistance" firm
petitions, is cleérly not weak. Congress of_course'can and does limit
and qualify its bestowal of benefits in almost every area in which it

legislates, and has tended to limit and qualify more stringently at

15/ H.R. 11970, 87th Cong., 24 Sess., June 29, 1962, Sec. 301(b)(1),
Sec. 301(c)(1), Sec. 301(c)(2), pp. 27-29; Legislative History, -pp. 1455-7T.
16/ H.R. 11970, 8Tth Cong., 24 Sess., Sept. 1h, 1902, Celendar No.
2025. Sec. 301(b5(1) and (3), Sec. 301(c)(1), -(23 end (3), pp. 34-36;
Legislative History, pp. 1542-L,
17/ K. Rep. No. 1818, 87th Cong.,2d Sess. 23 (1962); Legislativ
Hiztory, p. 1087. :

G 6 ars 3 e o >ty Lle SRR i) -} Ve ”
18/ Tariff Commicsion Rbl. 100, TEA-W-u, July 19, 1903.
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ﬁhe time it adopts a ncw and somctimes experimental progrem. At that
time, the expense of the program is apt to be more conjectural, and the
decision to adopt it is mofe likely to have been contentious. These
factors were present when the Congress adopted. the adjustment assistance
provisions of the 1962 Act. They tend to support those who hold that
the identit& of the causation lenguage of the statute itself in the
Mtariff relief" and "adjustment assistance" eligibility provi;ipns,
requires identity- of treatment.
Nor is their case necessarily weakened by the fact that there

have been no petitions between 1962 end the present time deémed to have
quelified for relief under the stringent standards laid down by the
‘Congress. Since 1951 only two multilateral tariff_negotiations had
" occurred--in 1955 accompanying Japanese accession to GATT, and tﬁe Dillon
Rownd in 1960-61. Both had been quite "thin" in teriff reduction
iresults--only a small portion of the 15 percent andl20 percent tariff-
yeduction suthorities granted, respectively, by the 1955 and 1958 Trade
Agreements Extension Acts, ﬂad in fact been utilized. Since the Congress
wes well aware of this fact, the proponents of the argument for identity:
of treatment of the causafion criteria could argue that Congress, in

ail likelihood, was not legislating with a primary concern for "ola"
déses--cases‘of firms and workers claiming to be’injured in consequence
of tariff fe&uctions which had been substantialiy effectuated at least
eleven years earlier. Rather, they could contend, the Congress was

prﬁnﬁrily concerned with the possible future impact of tariff bargaining
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involving the newly-granted (in the 1962 Act) 50 percent tariff reduc-
tion authority, which was not conswmated in a trode egreement until
June 1967.

Noneﬁheless, I am not persuaded that identity of itreatment of
the causation criteria in tariff relief and adjustmcht assistance cases
was intended by the Congress. The House Woys ond Means Committee, in
its Report accompanying the bill in 1962, after setting forth the causel
criteria for tariff re;ief in industry cases,'stated with regerd to ad-.

justment assistance to firms: "In investigations of particular firms,

the test is substantially the same, but the inquiry is diréCted to the
firm in question.” 19/ (Undﬂrscorlng added) |

If the House Ways gnd Means Committee believed that the test wasl
exactly the same--if it believed that "the statute allows no rooﬁ for
any different intgrpretaﬁion or'application"?-why did it go»out of its
way to use the terﬁ,‘“substantially the same™ It is very unlikely
that the Committee aid so inadvertently. Apart from the fact that it
deals contlnually 1n highly technlcal and exact tex and tariff language,
and is in consequence highly sensitive to the shadings of meaning of
language, the Committee in the same 1962 Act had deliberately dropped
the language, "had contributed substantially”, from the second causa-
tion criterion of the teriff relief, or "escope clause”, section (Sec.
301(b)(1)). TIts use of ‘the term "substantially the same" in its Tormal |
Report on the bill at the very time it was dealing witﬁ the same word

in the came bill in another context negatives any idea that its use was

N . (YWY LA o e N - ) .
Hde J.L.fJ,,C/ . B Coner . AT I PR TR 2
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inadvertent. Morecover, the fact that adjustment assistance does not
involve foreign affairs complications, which the Committee had noted
was a motivating factor in its stiffening of the requirements for
"escape-clause" relief, affords additional support for the view that
the Report's language moderating to some degree the dausation criterie
in adjustment assistance cases was a deliberate expression of Congres-
sional intention. The Senate Finance Committee, of course, had the
House Report betfore it, but it said nothing to indicéte disagreément
with what the House Report had stated in this regard;

"Substantially the same" standards for causation in adjustment
assistance cases as those specified in the statute for tariff reiief for
industry cases are of course no model of clarity. Iike all such languaée,
it must be read in the legislative context of which it forms a part,
and applied so as to effectuate the legislative purposes, ipcluding the
limitations and qualific#tions contained thérein. In that context it
means, in my view, that "the”major cause" causation criteris should be
applied in adjustment assistance cases SO &s to find eligibility in a
close or borderline case which might fall a little short were it a
"tapiff-relief for industry" case. Any effort to be more precise in all
li?elihood would founder, because it would go beyond any Congressionally-
ekpressed'staﬁdard in the context of & legislativé‘bgckground which
permits very limited leeﬁay.

To those who would camplain that this Congressional "substentially
the same” stendard does not go faxr enough in "taking care of" ddjust-

ment ascistonce cases, the answer would be twoiold: Tirst, pernhaps so,
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but it is a speculative matter, particularly since whatever impact the
Kennedy Round tariff concessions will have will be visible only in the
future; second, how far the country should travel in the future in the
Girection of liberalization of the causation criteria in adjustment
assistence cases is a legislative policy guestion for the Congress to
decide upon, amending existing law acéordingly if it decides upon
change, and establishing standards which administrative agencies would
then apply. gg/ Until then, an administrative agency must apply the
existing l;w, not the law as it might be or might have been.

Neither the Paidar nor the Kohen companies qualify under the
statute-for .adjustment assistance. As the Considerations Suppdrting
lthe Commission's Finding make clear, neither present close or border- -

ine cases on the first causation criterion. 21/

20/ In the Automotive Products Irade Act of 1905, -P.L. 89-283, the
Congress established eligibility requirements for adjustment assist-
ance for firms and workers affected adversely by operations under the
- Agreement Concerning Automotive Products Between the Government of
+he United States of America.and the Government of Canada signed on
Jenuery 16, 1965 which were considerably less rigorous than those set
forth in the Trade Expansion Act of 1962. That Agreement, however,
required major American automobile manufacturers to increase markedly
the production of vehicles by their Canadian subsidiaries, and it was
believed by meny persons that this would necessarily result in a sub-
stantial shift in preoduction {which has occurred). While the relexa-
tion of causation criteria in that Act indicates that the Congress
might be disposed to liberalize those in the Trade Expansion Act of
1962, +he -special circuustances involved therein might mean that it
would not be used as a model in any revision which may be made in the
causation criteria of the 1962 Act if and when the Congress considers
the guestion of such revision.

g;/ Nor do they on the second causation criterion were that to have
been reached.
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- Statement by Commissioner Thunberg

In my view the evidence is conclusive that concession-generated
increasing imports have been the major factor in causing serious in-
jury to the Paldar Company. Barber chairs are produced in the United
States by two firms, Emil J. Paidar Company and the Koken Companies.
While Paidar produéeé virtually all of the components used in its ;
chairs; Koken contracts for the manufacture of most metal parts. The
Paidar Company, having higher fixed and overhead costs than does Koken,
thus is more vulnerable to declining sales volume. The Koken opera-
tion, which is more nearly an assembling process alone, would similaerly
benefit less than Paidar from an expansion of sales volume.

An indusiry comprised of only two producers has certain unique
characteristics which industries embracing a large number of producers
- do not possess. In an industry composed of only two producers of
comparable size, each member is aware, without any dollusive action,
that his policy décisions concerning sales--changes in the selling
price of his commodity, the style and quality of/his commodity, or the
conditions.under vhich it is sold--will have é'strong impact on the
sales of his competito£; Tf the two competitors are of approximately
equal resources, each would be aware that if he attempted to increase
his sales by lowering his price considerably, his competitor would be
forced to follow suit with the possibility that neither one would
gain significantly; indeed, each might be»considerably worsé off at the
lower price depending on the nature of consumer demand for the product.

The conditions of duopoly, in other words, imply consideration on the
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part of each produccr ol his competitor's reaction to any move initiated
by himselr. Duopoly, therefore, tends to generate an attitude of "live

and let live,"

a policy practiced by each producer of maintaining the
status quo, of no revolutionary innovations in price or quality and
over ﬁhe long run a certain amount of lethargy. Duopoly is likely to
imply selling priées and produét stylingvon the part of both competitors
which are identical or very close. (
" The barber chair industry in the United States, having been in
existence for haif a century under conditions of or close to duopoly,
~displays all of these characteristics. The selling price of the product,
barber chairs, the styling and conditions of sale have changed very
little over time until recently. Each competitér has worked out a
nmodus vivendi which until recently has earned for him a comfortsble
profit. Neither has experimented wi@ely by way of price adjustments
or of quality changes to determine the nature of demand for the product.
Since each earne& a comfortable profit with the status quo, neither was
concerned with whether a significant decline in selling price'or change
in product styling would increase sales coﬁsiderabl . Since the duopoly
had existed for a long time, each came to assume that the industry
would continue with po adventurous or otherwise.txodﬁlesome competitors
and that the sales of his product would grow with the rising population
and urbanization.
The entry into the market of im?orts from Japan entailed fairly

dramatic changes for the duopelists. The evidence indicates that the

Japanese imporits, when Jepanese chairs were first being introduced, were
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priced at a level considerably below those of the domestic producers.
Aided by reduced Treight costs, the Japanese chairs were priced so far
below those of the domestic producers that they competed largely with
used barber chairs rather than with new chairs. Rapidly expanding sales
of Jepanese imports reflect the fact that demend in the lower-prlce
range in which the imports were selling was highly elastic. The evidence

ther suggests that when the Japanese had become established in the
market they offered a wider range of styles and sizes at prices which
became somewhat closer to those of the domesﬁic producers. Despite
declining price differentials, sales of Japanese chairs continﬁéd to
grow because of imaginative styling and selling techniques.

The consequent decline of sales for the. domestlc 1ndustry has had
a differential impact on the two domestic producers. Koken, who had
not altered techniques, has not suffered lossés. Paidar, who had auto-
mated in anticipation of constantly growiﬁg sales, is suffering losses.
In addltion the former, performing primarily an asseMbly operation, has
had smaller fixed costs than the latter whose operation has entailed }

& machine shop for producing its own metal components. The increasing
bﬁrden of fired costs ver wnit of declining sales accounts for the
dlf;erence in the financiel performance of the two producers.

Although the long-term growth factors clearly account for some of
the increasing sales of imported barber chairs in the Unlted States,
they in no way account for all of the increase. Since 1959 U.S. imports
of barber chairs have grown al an average of nea¢¢y 1k percent annually.

Personal disposeble income in the United States has grown at an average



27

of 6 percent. Total U.S. consumption of barber chairs increased at an -
average rate of * ¥ ¥ percent, the nuMber‘of'barber shops &t an average
rate of 2.0 percent from 1959-66, the nmumber of barbers at 4.9 percent.,
The expansion of imports thus requires more explanation than that of
long-term growth alone.
In the present case trade-agreement negotiations have resultéd in
a decrease in the rate of duty on barber chairs from 27.5 percent to
11;5 percent_.:L The role of such a duty reduction in causing an expansion
of imports depends on the reaction it generates on the part of the
foreign exporter. If in his view the duty reduction permits him to in-
crease export sales and production and by so doing to increase his net
revenue, the tariff concession can be said to have caused increased
imports. The relevant question then becomes: Are conditions of demand
in the U.S. market and of production in Japan and the United States such
as to motivate an expansion of Japanese output and exports, given & duty
reduction of 16 percentaée points?
Evidence developed in the present investigation suggests that con-

ditions of competition in the U.S. barber chair industry are such that

' the demand for the product of any one seller is highly responsive tp
" price changes. g/ Prices for comparable models of domestically produced

cheirs have typically been very close; those for comparable models df

1/ In the Eyeglass Frames decision (TEA-I-10) Commissioner Clubb and
T Observed that Congressional intent can best be implemented by asking
whether, absent the aggregate of concessions granted since l93h, im-
ports would now be substantially below their actual levels.

g/ The reduction of an ad valorem duty levied on a commodity for which
the domestic demand function (within the relevant price ranges) is not
irregular would by itself make demand as viewed by the exporter more
elastic than before. For the same volume of exports, he would be able
to derive a higher averege revenue per uvnit. Thus, a duty reduction in
itself tends to increase the relative responsiveness of quantity to
price changes &t a given level of sales.
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imported chairs appear to have been * * * to * ¥ % percent lower. There has .
been, moreover, no obscrvable attempt in the past by the domestic pro-
ducers to match the pricing policy of the importers. Importers' sales
consequently benefited from nearly the full increment to the market

that would have occurred even if all barber cﬁairs had been reduced in
price (in large parﬁ‘this increment represented a substitution of new
chairs for used chairs by buyefs), as well as from a diversion of sbme
sales that would otherwise have taken place at the higher prices of
domestic producers.

The fact that domestic producers did not attempt to copy the pric-
ing policy of the Japanese exporter gave a favorable price differential
to imports. To what degree cen the duty reduction be said to account
for this differential? Over the period 1962-66 the average éuty per
'impofted 5arber chair amounted to * * ¥; if the actyal rate of duty had
been 27-1/2 percent rather than the 11-1/2 percent that prevailed, the
average duty per chair Would have amounted to * ¥ %, The relevant duty
differential, therefore, resulting from trade-agreement concessioné
amounts to an average of ¥ ¥ ¥ per imported chair, or to ¥*¥% to-¥¥¥ percent
of the difference between the average unit values of the importers' '
sales and those of the domestic producers for the same period. The
duty recuction thus hasvaccounted for a significant part of the difference
in price between the imported and domestic product.

The conclusion is inescapable that a major part of the increase in
imports of barber chairs was made possible by the duty reduction. The

evidence creates a strong presumption that the demand for new barber
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chairs in the United States is highly responsive.to price chunges.
Without the duty reduction the number of cheirs which the exporter
could have soJ.d at the same. average revenue per unit to .himself would
have been significantly smaller,

An expansion of output for £he export market was attractive to
the Japanesé. producer at these average unit revenue levels in pert be-
cause of his size. It is noteworthy that the capacity of the Japanese
canpetitor is about four times that of either domestic producez;. His
larger capacity suggests that the increment “o his total unit costs
invoived in expanding output for the U.S. market wop.ld be considerably

less than the additionel variable costs alone.
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Statement by Commissioner Clubb

I dissent both from the result reached by the majority in the Paidar
éase and from the reasoning used by it in a;l,three cases. In my view
the pbsition of the majority, which is concededly consistent with
eaflier majority opinions’of the Commission, if adhered to in future
cases,‘will make it virtually impossible for eny petitioner to qualify
for tariff or trade adjustment relief under the Trade Expansion Act.

I believe this position to be both unwise and unnecessary: unwise,
becéuse it frustrates the clear intention of Congress; unnecessary,
.because the words of the statute do not require it.

The facts in this case are not in dispute, and need only be
summarized here since they are reported in detail in the factual
section of the Commission report. The domestic barber chair manﬁ-
facturing industry is made up substantially * * % .
of two firms, Koken and Paidar, which have been in the business for
many years. Under the Tariff Act of 1930, the domestic barber chair
industry enjoyed the‘protecfion of a 27-1/2% rate of duty, which over
the years has been eroded by successive trade agreements to the present
level of 10%. |

After World War II a vigorous new barber chair industry grew up
ianapan.‘ ﬁhfbugh energetic deéign, sales and advertising campaigns,
thiS~industfy byilt up the barber chair market in Jaﬁan_untﬂ_it is
larger than'that of the United States, despite the smaller population
of Jgpan.

Impofﬁs of barber chairs into the United States, which were

practically nil in 1956, increased dramatically thereafter umtil in 1966 .
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they supplied almost **¥ the U. S. market. United States consumption
has expanded somewhat during this period, but to a large extent the
importers' sales have beer increased at the expense of the domestic
producers. As a result of these lost sales, Koken's profits have
declined, and Paildar has.begun incurring increasingly ominous lossese

Koken and Paidar have now petitioned the Commission for (1) a
determination that the domestic barber chair industry is eligible to
apply for adjustment assistance, or, failing that, for a determination
that (2) Koken individually and/or (3) Paidar individually is eligible.
In order to make ah affirmative finding in any of the three cases, we
must find that the trade agreement concessions have been the major cause
of increased‘imports, that the petitioner has beep seriously injured{
an@ that the increased imperts were the major cause of the serioﬁs

injury. l/

l/* This is a paraphrase of the statute which requires that in order
to justify an affirmative finding the increased imports must result "in
major part" from trade agreement concessions. The Finance Committee
report on the statute indicates, however, that this language was in-
tended to mean that the concessions must be "the major cause" of the
increased imports.' S. Rep. 2059, 87th Cong., 2d Sess., 5 (1962).
Similarly, the statute requires that the increased imports must be
"the major factor" in producing serious injury in order to support
an affirmative finding. Here, too, the Senate Finance Committee
Report (S. Rep. 2059, 87th Cong., 24 Sess., 5 (1962)) reads "the
major factor" as "the major cause", and for the sake of simplicity
that language is used in the text,

The statute reads in pertiment part as follows::

o o .~[ﬁ;7he Tariff Commission shall promptly make an
investigation to determine whether, as a result in major part

of concessions granted under trade agreements, an article is
being imported into the United States in such increased quantities
"as to cause, or threaten to cause, serious injury to the domestic
industry producing an article which is like or directly competi-
tive with the imported article. 19 U,S5.C. & 2901 (b)(1) (196L4).
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I. Points of Disagreement with the Majority Position

The majority has determine@ that the increased im@orts were not
zcaused in major pgrt by concessions, and has therefore qenied relief
in all three casés. T believe that, in denying relief in these cases,
the majority hasladopted'a fundamentally erroneous view of tne statute;.
first, because it adopts an wnnecessarily restrictive eand rigid defini-
tion of the sﬁatutory term "major", second (anﬁ more importantly),
because it treats as causes of increased imports factors wﬁich are
not'causes in & lepgnl sense, and third, because it takes an unwarranted

and restrictive view of the effect of trede agreement concessions.

A. The Definiticn of "Major"

Turning first to the majority’s snterpretation of the term "méjor“,
it should be nct;ﬁ that the statubory regquirement that the inereasing
imports must be caused "in mejor part" by trade agreement concessions
nas been implicitly interpreted by the majority to mean that the con=
cessions must be. the cause which is "larger then all others combined."
It must be conceded that "major" can meen (1) "larger than all others
combined", or (2) "largest single ceuse’, 2/ but it can also mean

"(3) "notable or conspicuous", 3/ "materisl”, or "substantial." L/

2/ The Gefirition of the term '"major” was the issue upon which the
Tariff Commission divided in National Tila and MCr. Co., TEA-F-5,
Dec., 1964, In the National Tile case, Commissioner Culliton ob-
served that under the "larger than all other cawuscs combined" inter-
pretation, adopted by Commissioners Dorfman and Sutton, it would be
possible to have a case where the concessions exerted an influence
of L9 end fifty-one other causes each exerted an ingfluence of 1%.

Tn such a case, in spite of the fact that the concessions were by far
the most important facter, thcy weuld be cutweighied by the combined
effect of the other 51%, Similarly, Commissioner Culliton observed

(Ccrbimied on next page.)
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Which of these three interpretations of "major" is chosen for a
statute depends upon which one will yiela the practical, predictable
. results intended by Congress when it enacted the leglslatloan/The
"largest single cause' interpretation yields results which are neither
practical nor predictablé; because it requires the Commission to make
determinations which in a realistic sense are simply not possible,
Even assuming that we are able to determine which elements or "causes"
influenced the increase in imports, a problem about which I shall have

more to say later, assigning a precise relative value to each one is not

possible, Thus, in the recent Eyeglass Fremes case é/ Commissiponer

Thunberg and I observed that

o o /—A7my increase in imports is caused by a multitude of
factors. The relative importance of -each is almost impossible

to ascertain, and can become especially blurred when long periods
of time are involved (and Congress clearly realized they would be)
. during which dramatic changes in technology, tastes, and income
distribution have occurred. If the Commission were to attempt

to rank each cause of increased imports in every case, it is
doubtful that it could ever find that any one of them was the
most important,

2/ Cont'd,

that if the "largest 51ngle factor" interpretation were used, it would
be possible to have similarly lopsided results, Thus, there might be
ninety-eight causes, each exerting an influence of 1, and one cause
exerting an influence of 2. In such a case the cause exerting an
influence of 2 would be the largest single cause and would, therefore,
be the "major" cause. ’

Commissioners Fenn and Talbot employed an interpretation similer to
that which Commissioner Thunberg and I adopted in the recent Eyeglass
Frames case, and wnich is elaborated here,

3/ Webster's Seventh New Collegiate Dictionary, 510 (1963).

E/ This is illustrated by other statutory interpretations of majors:.

“"Major capital improvement . . . consists of a substantial change
» « » such as would materially increase rental value , . ."
Application of Rosen, 7 Misc. 2d 576, 109 N.Y.5. 24 707, 710
7Sup.Ct 1957). People ex rel Abrams v. S. A, Schwartz Co.,

7 Misc. 2d 635, 161 N.Y.S. 24 1008, 1016 (Sup Ct. 1957)
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>Moreover, determining whether a group of factors should be lumped
together as one cause which 1s 50% responsible for increased imports,
or whether they should be split up into five separate causes, each 10%
responsibie, is a process which cannot be done on any but a capricious
and whimsical basis. Iﬁlseems unlikely that Congress would make the
right to relief dnpeﬁd upon such metaphysical nonsense. Z/ The super-
ficial exactitude of the process simply conceals too many necessarily
arbitrary judgments. Accordingly, it seems clear that the "largest
single cause" interpretation should be ruled out because it is not
practical,

Similarly, the even moré restrictive "larger than all other causes
combiﬁed" interpretation (the one apparently adopted here by the majqrity)_
should be rejected because it yields results which are obviously in con-

flict with the purpose of the statute, As Commissioner Thunberg and I

have noted, §/ the overall purpose of the adjustment assistance provisions

2/ This principle is enunciated in Sutherland's treatise;

. “ o Zf;7he rules of strict and liberal interpretation are
expressions of public policy . . ., Thus a statute is generally
given a meaning consistent with its purpose or spirit, . e e
% JL ?. Sutherland, Statutes and Statutory Construction, 126-128

1930

§/ Tariff Commission, Eyeglass Frames, TEA-I-1C, at 5 (Oct., 1967),

Z/ This idea was also expressed by Dean Green:
/C 7Jausal relation is a natural phenomenon and cannot be
subjected to a metaphysical test, Leon Green, Proximate
Cause, 139 (1927).

8/ Eyeglass Frames, supra, note 6,
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is to provide benefits for those injured as & result of trade agree~
ment concessions granted by the United States. Under the majority's
interpretation of "majér", this policy will fregquently be defeated,

For example, if all other factors are responsible for 60% of. the
increased imports and th; concession is responsible for L0%, under the
majority view the increased imports would have resulted "in major part"
from the other factors and, therefore, no relief would be available.
However, it is entirely possible, even likely in most cases, that only
60% of the imports woﬁld not have caused serious injury to the petitioner,
but the additional 40% of imports made possible by the duty reduction
raised them to a level which wiped him out. Can it be doubted that the
petitioner has been injured by the concessions? Yet under the majority
view no relief is available,

The courts are unanimous in holding that mechanical interpretations
of a statute, such as the "largest single cause" and "larger.than all
other causes combined", which are only satisfying in a syntactical
sense, are to be rejected in favor of one which will fit the substance
and the purposevof the enactment. Thus, Justice Holmes tells us that

)under certain circumstances
Zﬁl7he general purpgse is a more important aid to the meaning

than any rule which grammar or formal logic may lay down.
U.S. v. Whitridge, 197 U, S. 135, 143 (190k).

and

o o o I fully agree that Courts are apt to err by sticking too
closely to the words of a law where those words import a policy
that goes beyond them., Olmstead v. U. S., 277 U, S. 438, L69
(1927) (dissent). 27m

2/ Justice Frankfurter agreed in the following words:

. + o The notion that because the words of a statute are plain,
its meaning is also plain, is merely pernicious oversimplification.

(Continued on next page.) '
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.In my judgment the "largest single cause" and the "larger than all
other causes combined” interpretations of “major part" and "major
factor" should be rejected in favor of a more flexible interpretation
which will implement the purpose of the statute.

The remaining possiﬂie meaning of "major factor" and "major

part" is substantial factor and substantial part--one without which

the event could not have occurred. 19/ The dictionary uses such

9/ Cont'd.

It is a wooden English doctrine of rather recent vintage

(citations omitted) toc which lip service has on occasion

been given here, but which since the days of Marshall this

Court has rejected, especially in practice. (Citations omitted.)

A statute, like other living organisms, derives significance and
sustenance from its environment, from walch it cannot be severed
without being mutilated. Especially is this true where the statute,
like the one before us, is part of a legislative process having

a history and a purpose. The meaning of such & statute cannot

be gained by confining inquiry within its four cormers. Only

the historic process of which suci legislaticn is an incomplete
fragment--that to which it gave rise as well as that which gave
rise to it--can yield its true meaning. o o o United States v.
Monia, 317 U. S. L2k, 431 (1943).

lg/;zRestatement'of Torts, comment a, at 1159-1160 (193k4): ' ,

a. Distinction between substantial cause and cause in the
philosophic sense. In order To be a legal cause of another's
harm, it is not enough that the harm would not have occurred had
the actor not been negligent. . . . The negligence must also be
e substantial factor as well as an actual factor in bringing about
the plaintiff’s harm. The word "substantial” is used to denote
the fact that the d2fendapt's conduct has sueh an effect in pro-
ducing the harm &g Lo lead reasonable men to regerd it as ‘a cause,
using that word in ihe popular sense in which there always lurks
the idea of responsibility, rather than in the so-called "philo-
sophic serse," which includes every one of the greast number of
events without which any happening would not have occurred,

Each of these events is a cause in the so-called "philosophic
sense," yet the effect of many of them is so insignificant that
‘no ordinary mind wculd think of them as caus=s,
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'synonyms as "notable" and "conspicuous", while courts have spoken in
terms of "substantial" and "material", but the same thought is
expressed. Thus, the Supreme Court of Oklahoma recently held that,
in a statute fixing the residence of school children, the term "in

major degree'" means 'in substantial degree."

The Court expressly
refused to construe the term to mean "in largest part" because
That would be placing an absurd construction on the law, and

one that could conceivably create undesirable and unnecessary 11/
dlfflcultles in the administration of our school district system.

ll/ Gray v. Board of Education of Pawhuska Ind. Sch. Dist., 389 P.
2d 98 (Okla., 196L). In that case certain school children were
attending school in the district in which their grandfather resided,
but living with their parents in a different district. Defendant
Board of Education ruled that since the children were attending school
outside their district of residence, they must pay tuition. A state
statute provided that "the residence of any child for school purposes
e o-+ shall be the legal residence of the parents, . . o if such:
parents . . . contribute(s) in major degree to the support of such
child." (Emphasis supplied.) Plaintiff grandfather established that
he contributed more to the support of the children -than did the parents,
and asked the court for an injunction to prevent the collection of
tuition. The court denied the injunction and stated '

We think that in enacting that statute, the Legislature intended
that where the parents of minor children residing in the family
home, have their legal care and custody, and contribute to their
support in a substantial, or major, degree, the school residence
of the children is the residence of the parents. The statute does
not require the parents to contribute the major, or larger, part
of all moneys that are expended for the benefit of the children.
If it did, then wealthy persons, whether relatives or not, might
establish school residences for children merely by having them

as guests in their homes and lavishing more expensive "care" upon
them. than their parents would, or could, afford. That would be
placing an absurd construction on the law, and one that could
conceivably create undesirable and unnecessary difficulties in
the administration of our school district system. (Emphasis
supplied.) 389 P. 2d 498, 500.
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In the recent Eyeglass Frames case, Commissioner Thunberg and I

adopted this meaning of "major" because we felt that, unlike the other
possible interpretations of the term, it would implement the purpose

of the Act., In that case we said

e

Considering that the general intent of the legislation
is to remedy injury brought about by concessions granted under
the trade agreements program, and that Congress intended that .
there be an important causal relationship between the con-
cession and the injury, but did not intend that impossible
requirements be imposed on either petitioners or the Commission,
we feel that the overall congressional intent can best be im-~
plemented if, in interpreting the term "in major part) we ask
only whether, absent the aggregate of concessions granted since
l93h, imports would now be at substantially their present levels,
If they would not, then the increased imports have resulted "in
major part" from trade agreement concessions within the meaning
of the Act.

In summary, there appear to be three permissible interpretations\of

' The "largest single cause" and the "larger than all

the term "major.'
others combined" interpretations should be rejected because, while they
‘are syntactically éatisfying, tﬁey are virtually impossible to apply,
and yleld absurd results. The more flexible interpretation, "sub-

stantial, notable, conspicuous, or material", is workable, and because

it will implement the purpose of the Act should be accepted.

B. Seiection of Competing Causes

But even if one;accépts the majority interpretation and determines
to weigh the effect of all other causes against the effect of the con-
cessions, the result should be the same. With one exception,which does
not change the outcome, the other competingicauses cited by the majority
are not "causes".as that term is used in legal parlance, but are giveﬁ

conditions. Accordingly, even by the majority's test the concessions
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still should be held to be the major cause of the increased imports.

The question of what constitutes the legal cause'of any injury has
troubled lawyers and judges since the beginning of our legal system.
Dean Roscoe Pound has suggested that any attempt to explain causation
principles is an attempt'to "unscrew the inscrutablé," ig/ Such
fundamental questions,when they cannot be avolded, should be approached
with great caution. Where, as here, however, virtually every case has
turned on this issue, a discussion of the basic problem appeafs
necessary.

The statute, 4s apparently interpreted by the majority, requires
that we determine whether concessions were a more important cause of
the increased imports than all other causeslcombiped. It is important
at the outset ta note that this finding is more a question of judgment
than a question of fact. Of course, we are faced with a fixed set of
facts in each case, but the selection of "causes" from the‘mass of
information assembled about barber chairs, for example, is a matter

of judgment, and depends heavily on why the selection is being made, ié/

12/ R. Pound, Causation, 67 Yale L. J. 1 (1957).
l;/ ‘One writer has observed that

All deductions are drawn purposively--that is to say, they are
drawn for a reason. A moment's reflection will show that this
is true. A car is being driven in haste by an irresponsible
youngster along a road which has recently been covered with
large loose gravel, A wheel picks up a piece of rock and hurls .
it into thie face of a pedestrian. The comments that this inci-
dent may evoke from each of several bystanders will differ.

A neighbor of the youthful driver may attribute the accident

to. the indifference of the child's parents, who ought not allow .
‘'him to drive. This, she will say, is the cause of the injury,

A critical road engineer may see the cause of the accildent in
terms of improper road construction. A teacher of physics

might be inspired to. use the same incident’ as an illustration

L]

~ (Continued on next page.)
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A theologian loéking at the facts in this case might well conclude
that there was only one Major Cause whicﬁ created everything, and by
comparison all other causes must be minor. An historién viewing the
same set éf facts might conclude that the historic ingenuity of the
Japanese people was the major cause of increased imports. A military
leader might suggest -that the liberal policy of the United States
_occupation forces was the major cause. All might well be fight,
because each asked the question in the conteit of his experieﬁce
and purpose.
. 1k .

In tort cases,. for example, the selection of the legal cause
- of an injury depends heavily upon the risk to be foreseen from the
defendant's action. Thus, where the law requires.that a stairwell in
a railroad station be lighted, it is no answer to an action by a hurried,
corpulent worman who is injured falling down the unlighted stairs to say
that the cause of her injuries was her corpulence or haste. The law
contemplates that people in railroad stations will not all be young
and healthy, and that some might be hurried. This is why the lights
13/ Cont'd.

of the impact of given speed upon an object of certain weight

and dimensions. This, he observes, is the cause of the phenomenon.
Each observer put the term "cause" to the use that interests him.
Each has drawn upon his own background in varying degrees and

each has brought into play different parts of his judging capacity.
No single one of these attributions of the cause can be said to be
more valid than any other, for each observer is using the term

for his purpose. Malone, Ruminations on Cause-In-Fact, 9 Stan.

L. Rev, 60, 62 (1956).

14/ Dean Leon Green has observed that

[§L7ausation is as much an element in an accident as in

battery; in a breach of contract as in murder. And it is
exactly the same problem wherever found and is soluble by
the same process. L. Green, Proximate Cause, 132 (1927).
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were required, and their absence was the legal cause of the injury. =~
Similarly, where the law contemplates théi sailors will have to work
on deck during severe storms, and therefore requires that lifelines

be rigged, it is no answer to an action based on the drowning of a

]

sailor who was swept overboard to say that the cause of his death was

the storm. Of course it was--in a phillosophic sense~-but 1t was
because of the risk of being swept overboard that the law requires
lifelines, and the absence of the lifelines, not the storm, is‘the
legal cause of death. 6/

Turning to the statute involved here, it should be notéd that
‘Congress realized that some foreign producers were able to produce at
lower costs, or had some other competitive advantage ovef domestic
producers., It was for this reason that Congress granted them tariff
protection in the first place. When Congress subsequently decided to
reduce tariffs, it foresaw that some domestic producers might ﬁe injured
because of the lower costs of foreign produders, and it was for this
reason that tariff and trade adjustment assistance was provided.
‘Accordingly, when a domestic interest petitions for relief under the
Trade Expansion Act, it is no answer to tell them that the cause of théir
préblem is that they have higher costs than their foreign competitors.
of course they do., And in a philosophic sense that may be a cause of

their problems,. but in the context of this statute it is not the legal

15/ Reynolds v. Texas & Pac. R. CO., 37 La. Ann 694 (1885),

;é/ Zinmel v. United States Shipping Board Emergency Fleet Corp.,
10 F., 24 47 (24 Cir. 1925).
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cause any more than the corpulence and haste of the injured woman

in the railway station was the cause of her injury, or the storm was the
cause of the death of the sailor. All that happened ffom a legal stand-
point Wwas that the risk which the law anticipated might cause injury,

in fact did cause injury:

Taken. in this light if can be seen that the "causes" of the in-
creased imports listed by the majority are, for the most part, nothing
more than the condi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>