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In 1985, the U.S. International Trade Commission ma&e a
determination in investigation No. 731-TA-238
(Preliminary) that there was no reasonable indication that
an industry in the United Stfates was materially injured,
or threatened with material injury, or that the
establishhent of an industry in the United States was
materially retarded, by reason of allegedly dumped imports
of 12-volt motorcycle batteries from Taiwan (USITC Pub.
No. 1654 (1985)). That determination was subsequently
appealed to the U.S. Court of International Trade and
remanded to the Commission for further consideration

(Yuasa-General Battery Corp. v. United States, Ct. No.

85-04-00483, Slip Op. 87-60, May 22, 1987). The attached
views were submitted to the Court in response to the

remand.






3 VIEWS 6# CHAIRMAN LIEBELER AND VICE CHAIRMAN BRUNSDALE

Our taek"inethis remanded investigation is to revisit the record
underlying.the éommissien'e_original determination in 1985, in order to
reassess the 1ssue of threat l{ Basee on thatlreeord we determine that
there is no reasonable 1nd1cat10n that the domestic 1ndustry produc1ng 12-v01t
motorcycle batter:es was threatened thh material 1n3ury "by reason of
allegedly less that fa1r value (LTFV) 1mports from Taxwan Tﬁie decision
follows a thorough con51derat1on of the record complled 1n the 1985

1nvestlgat1on; Z/, In~;1ght of the domest1c industry's healthy-cond1tion and

1/ Inv. No. 731-TA-238, 12-Volt Motorcycle Batteries from Taiwan, USITC
Pub. No. 1654 (1985) (hereinafter 1985 determination), aff'd in part, remanded
in part, sub nom. Yuasa-General Battery Corp., et al. v. United States, et
al., Ct. No. 85-04-00483, Slip Op. 87-60 (Ct. Int'l Trade, May.22, 1987)
(Aquilino, J. )‘ In its decision, the Court affirmed the Commission's "
preliminary determination of no reasonable indication of material injury by
reason of allegedly less than fair value (LTFV) imports in investigation No.
731-TA-228, 12-Volt Motorcycle Batteries from Taiwan, USITC Pub. No. 1654
(1985)(hereinafter 1985 defermination) Howver, the Court ordered the
Commission to reconsider its prellmlnary determination of no reasonable
indication of threat of mater1al 1n)ury by reason of allegedly LTFV 1mports in
that investigation. - ;
2/ Unlike the remand order in USX Corp. v. United States, __ CIT ___. Slip
Op. 87-14 (February 9, 1987), there is no indication in the Court's opinion-
that the Commission's needs to reopen the record in this case. - Therefore, we
have not conducted any further investigation or collected additional
information for ‘the record. We.have, however, carefully examined the record,
keeping in mind our obllgatxon'to approach the record with an open mind,
uninfluenced by the Commission's prior determination on threat or the interest
of the party prevailing upon judicial review. See USX Corp. v. United
States, __ CIT _.__, Slip.Op. 87-66 (June 1, 1987) at 11 (citations omitted).
We are alsoc mindful of the standard for preliminary negative
determinations recently affirmed by the Court of Appeals for the Federal
Circuit. That standard allows the Commission to issue a preliminary negative.
determination only if "(1) the record as a whole contains clear and convincing
evidence that there is no material injury or threat of such injury; and (2) no
likelihood exists that contrary evidence will arise in a final
investigation.” American Lamb.Co. v. United States, 785 F.2d 994, 1001
(Fed.Cir. 1986).. ' ‘ ' '




its generally‘improving performance{ we conolude that it is likely to
withstand competition from increased imports of lzfyolt motorcycle batteries
from Taiwan witheut imminent_material injury. This_findingmjsAbottressed by
the fact that in this, the Cohmiésion's second investigation of the

industry él,-the domestic‘industry had strengthened over 1982 and the likely

injurious effect of future ihports had decreased. i _ o

Like product, domestic industry, and the condition‘of the doheétit industry

The Court has affirmed the Commission's origihal determihgtion‘oo these
matters, so we.do not need to to reexamine them. But in orderAto esteblish
the context within which our present determination is made, we believe it is
important to.reetate the Commissioh's originél cohclusionslahdﬁitslkey fihdihg
on the conditton of the industry. .First; the like'prodoot Qag'lz—voft
motorcycle batteries. Second, the domestic fndustrj_wasjcohpriéedjofdthe two
u.Ss. producers‘of 12-volt motorcycie batteries,“pétjtionerdyodésléenerel-v
Battery Corporation (YGB) and Exide Corporatfohu(tfide). :Third,ithe-domeetto'

industry was healthy as a whole despite temporary difficultiee‘atttxide In

IR oy

making. its 1985 determ1nat1on on the condition of the domestic 1ndostry, the
Commission con31dered data cover1ng the 1982- -84 perlod and compared’these<data
with those in the Confzdent1al Report from 1ts prev1ous dnvest1gat1on<of the
1ndustry .5/ o

Productxon of 12-volt motorcycle batterxes dec11ned sl1ghtly from 1982 to

1983, but in 1984 ended up above the 1982 level and also above the level

3/ The Commission first investigated this industry in 1982 and determined
that it was not suffering from material injury or threatened with material

" injury by reason of LTFV imports. Motorcycle Batteries from Taiwan, Inv. No.
731-TA-42 (Final), USITC Pub. No. 1228 (1982)(hereinafter 1982 determination).
4/ The 1982 determination covered the period from 1978 through September
1981.
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“achieved at any time'during the Commission's fifsf investigation. 3/ The
improvement in 1984 occurred eveh'thodgh Exide suspended production in
September 1984 (prior to recommencing production in.a new location in January
1985).

Capacity was steady ir 1982 and 1983, and declined.in 1984 solely due to
the closing of Exide's old plant. s/ Capacity Qtilizétion declined‘ |
marginally in 1983, increased substantially in 1984, 2/ and was higher
throughout the period than it had ‘been in 1980. gl-

Domestic shipments increased during'éach year of the 1982-84

period. 8/ In addition, domestic producers' inventories declined each year,

- . ' 10
ending up 41 percent lower in 1984 than they had been in 1982. 10/ Average

5/ 1985 determination at 7-8 & n.22. Because there are only two producers
in the domestic industry, all the information concerning the condition of the
industry is confidential, as is pricing information. Consequently, the .
Commission is unable to discuss the condition of the industry in specific
terms, and must rely on generalizations and attempt to characterize trends
without revealing confidential information.

6/ Report of the Commission accompanying the 1985 determination
(hereinafter 1985 Report) at A-11. YGB's capacity was unchanged during the
period of investigation, and virtually‘the same as in 1980. Compare 1985
Report at A-11 with Report of the Commission accompanying the 1982 '
determination (hereinafter 1982 Report) at A-18. All references to the 1982
and 1985 Reports are to the confidential versions thereof, for the Court's
convenience. The 1982 Report is identified as document number 14 of List 2 of
the Administrative Record, while the 1985 Report is identified as document
number 12 of List 2. We note that YGB did not begin producing 12-volt
motorcycle batteries until February 1979, and that the slight increase in
capacity between 1979 and 1980 was probably’acéounted for by the commencement
of full production. - Exide's capacity declined somewhat between 1980 and 1982,
but was higher in 1982 and 1983 than in 1978 and 1979. 1Id.

7/ 1985 Report at A-11. 4

8/ Compare id. with 1982 Report at A-18. Capacity utilization had declined
during the period 1978-September 1981. Id. .
9/ 1985 Report at A-12. Domestic shipments were greater each year during
1982-1984 than at any time during the previous investigation. Compare id.
with 1982 Report at A-19.

10/ 1985 Report at A-13. Domestic producers' inventories increased during
each year 1978-1980, and were greater in 1979 and 1980 than in 1982. Compare
id. with 1982 Report at A-20.
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employment and hours worked increased from 1982 to 1983, and declined somewhat

, : . 11
in 1984 only because of the temporary shut—down of Exide. 1/

As for the financial indicators, one of the two firms performed well

12/

throughout the period 1982-1984. In 1984, its profits were

significantly higher than in 1982, even though the ratio of net operating

13/

profits to sales was slightly below the 1983 mark. = The other firm was

experiencing difficulties, though not by reason of allegedly LTFV imports from
. 14/ . .. . . . 15/
Taiwan, — and its financial performance improved in 1984. —
Based on its analysis of the record, the Commission concluded in 1985
that there was no reasonable indication of material injury to the domestic
industry and that, even if there had been, there was no reasonable indication

that any such injury would have been by reason of allegedly LTFV imports.

That determination was affirmed by the Court, and is not at issue here. It is

11/ 198% Report at A-14. Employment and hours worked at YGB continued to
increase in 1984, Id. Employment in 1982 was greater than at any time during
1978-September 1981, and hours worked in 1982 were greater than 1978 and ,, .
1980-September 1981. Compare id. with 1982 Report at A-23.

12/ Because the two companies used different accounting years, it was.
impossible to aggregate their data so that they could be discussed at least in
general terms.

13/ 1985 Report at A-16. In comparison with the period 1978-September 1981,
this firm's financial performance appeared significantly better in 1984 than
during the period covered by the 1982 determination. Compare id. with 1982
Report at A-26.

14/ 1985 determination at 10; 1985 Report at A-20.

15/ 1985 Report at A-16. A full comparison with data for the period
1978-September 1981 is not possible because of a change in accounting years in
January 1983. However, the firm's performance in 1982 was poorer than during
1978-1980. Compare id. with 1982 Report at A-26.




_against this background that we conduct our examination of the issue of
16/

reasonable indication of threat of material injury. =—

“.

No reasonable indication of threat of material injury

Section 1677(7)(F) directs the Commission to determine whether a U.S.

industry is threatened with material injury “"on the basis of evidence that the
‘ 17/

threat of material injury is real and that actual injury is imminent." —

In making its determination, the Commission is further directed to consider
| . 18
eight specific factors "among other relevant economic factors." 18/ They

are.

(I) if a subsidy is involved, such information as may be
presented to it by the administering authority as to the
nature of the subsidy (particularly as to whether the
subsidy is an export subsidy inconsistent with the
Agreement), :

16/ In the Commission decision following the remand of Cold-—Rolled Steel
Plates and Sheets from Argentina, Vice Chairman Brunsdale discussed the threat
of injury in remanded title VII cases and the issue of mootness. See
Cold-Rolled Carbon Steel Plates and Sheets from Argentina, Inv.No. 731-TA-175
(Final), USITC Pub. No. 1967 (1987) at 35-43. The problem arises in cases
that call on the Commission to assess on remand whaether the facts gathered
years before show that a domestic industry was then threatened with material
injury. In the Argentina case, Vice Chairman Brunsdale found the issue of
threat to be moot because, as a result of Petitioner's delay, two years had
elapsed between the time of the Commission's decision and the Court's ruling.
She stated that, if because of the passage of time, "the actual facts can be
known with certainty, to ignore those facts in favor of a prediction of what
might have happened, based on facts occurring at some other time, flies in the
face of the congressional mandate that our decisions be made on the basis of
evidence and not on the basis of conjecture or supposition." Id. at 39-40.
Vice Chairman Brunsdale does not believe that the threat of injury in
the present case should be dismissed on the grounds of mootness because
petitioners here did not delay action in the Court of International Trade, as
did the petitioners in the Argentina case. It would be patently unfair to
hold Petitioners responsible for delay that is beyond their control.
17/ 19 U.S.C. § 1677(7)(F)(ii).
18/ 19 U.S.C. § 1677(7)(F)(i).
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(II) any increase. in production capacity or existing
unused capacity in the exporting country likely to result
in a significant increase in imports of the merchandise to
the United States, 19/

(III) any rapid increase in United States market
penetration and the likelihood that the penetration w111
increase to an injurious level,

(IV) the probability that imports of the merchandise will
enter the United States at prices that will have a
depressing or suppressing effect on domestic prices of the
merchandise,

(V) any substantlal increase in 1nventor1es of the
merchandise in the United States, :

(VI) the presence of underutilized capacity for producing
the merchandise in the exporting country,

(VII) any other demonstrable adverse trends that indicate
the probability that the importation (or sale for
importation) of the merchandise (whether or not it is
actually being imported at the tlme) will be the cause of
actual injury, and

(VIII) the potential for product-shifting if product1on :
facilities owned or controlled by the foreign
manufacturers, which can be used to produce products
subject to investigation(s) under section 1671 or 1673 of
this title or to final orders under section 1671le or 1673e
of this title, are also used to produce the merchand1se

under investigation. 20/,
The Court remanded this investigation partly -on the ground that the

Commission did not, in its 1985 opinion, consider each of the above factors.

While we do not think that the Yuasa—General Battery decision would require

the Commission in all investigations -to demonstrate its thorough consideration
of the record by separately and specifically discussing each statutory factor,

whether relevant or not, we do so in this case.

19/ The Commission's regulations provide that it shall consider in
particular "the availability of other export markets" in making its
determination. 19 C.F.R. § 207.26(d)(3) (1986).

20/ 19 U.S.C. § 1677(7)(F)(i)(I)—-(VIII).
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Nature of the subsidy. Sincé this is an antidumping duty investigation,

this factor is not relevant.

Increase in production capacity or-existing unused capacity. Information
concerning Taiwanese production capacity and capacity utilization rates was
provided to the Commission by the Taiwanese Electric Appliance Manufacturers
Association (TEAMA) through the U.S.. Department of State. Taiwanese

productive capacity was 1.6 million units in 1980 Zl/, 1.6 million in 1982,

1.7 million in_1983, and ;.1 million in 1984. 22/ At least a portion of the
large increase between 1983 and 1984 is attribufable to improved reporting,
which makes the numbers difficult to compare directly. Of the seven firms
providing production capacity data in 1984, two did not providé data on their

23/ If these firms are excluded from

production capacity in 1982'and'1§§3.
the statistics, Taiwanese pﬁodqctive cgpacity ihcrgésed only 3.63 percent
between 1983 and 1984. ‘Capacity utilization moved unevenly over the period,
rising from 55.8 percent ih 1982 to 65.9 percent in 1983, and then falling to
60.3 percent in £984.“Zi( Neither the modest gain in total productive

capacity nor the relatively steady percentage of capacity utilization rate

provide sufficient indication of threat of material injury.

21/ 1982 Report-at A-52.

22/ Public version of 1985 Reportat A-17. There is an error in computation

;j of the table in which this informétion appears. The corrected figures in our
“ opinion are based on the originai source of the information, a State
" Department cable, unclassified but business confidential, which was before the

Commission at the time of its 1985 determination, and the Court on review.
The cable appears as Document No. 13 of List 2 of the Administrative Record.
23/ 1985 Determination at 12 n.48.; Public version of 1985 Report at A-17.
The two companies which did not provide capacity data for 1982 and 1983 were
not new entrants to the industry in Taiwan, however, as both reported
production of 12-volt motorcycle batteries in 1982 and 1983.

24/ Capacity utilization in 1984 for the five remaining companies was 71.1
percent.



Rapid increase in market penetration. Imports from Taiwan increased from

257,000 units (estimated) in 1982 to 620,000 units in 1984 gé/, a 141

percent increases 26/ However, such imports had been as high as 416,600

. 7 P . .
units in 1980. 27/ U.S. consumption grew considerably over the

28/

period, — and the capacity of U.S. producers dropped only slightly. 29/

The percentage increase in Taiwanese imports was admittedly large. However,

because of the expanding domestic market, the market share increase of

25/ 1985 Report at A-26. The figure for 1982 is estimated based on the
available partial year data for April to December. Prior to April 1, 1982,
all lead-acid storage batteries were classified under a single TSUS item. A
separate TSUS item for 12-volt lead acid storage batteries, i.e. the batteries
under investigation here, was established by Executive Order 12354, effective
March 31, 1982, as a result of a petition filed with the Office of the U.S.
Trade Representative by petitioner YGB. 1985 Report at A-5. The United
States is clearly the major market for exports of 12-volt motorcycle batteries
from Taiwan. The Commission noted in its 1985 determination that exports to
the United States have accounted for a "relatively stable percentage of
Taiwanese production." 1985 determination at 12. As the Court correctly
pointed out, Slip Op. 87-60 at 14, this is only accurate when measured against
the increase in Taiwanese production, from 1,030,000 units in 1982 to
1,285,000 units in 1984. However, in considering the likelihood that there
will be an increase in imports which is likely to cause imminent material
injury, whether an increasing portion of exports is being sent to the United
States is relevant. In this investigation, the increase in exports to the
United States, 18 percent, was actually less than the increase in Taiwanese
production, 24.8 percent, supporting the conclusion that Taiwanese production
is not increasingly directed at the U.S. market.

26/ We assume that the reference to a 241 percent increase in the Court's
opinion, Slip Op. 87-60 at 13, is a typographical error.

27/ 1982 Report at A-39. The substantial drop in imports between 1980 and
1982 may be accounted for by the removal of 12-volt motorcycle batteries from
Taiwan from the list of products eligible for duty-free treatment under the
Generalized System of Preferences, based on a request by petitioner YGB. 1985
Report at A-5. See Exec. Order No. 12,354, 3 C.F.R. 140 (1982 Compilation).
28/ 1985 Report at A-10. Apparent consumption was higher in 1982 than in
1978 and 1980, and only marginally less than in 1979. Compare id. with 1982
Report at A-10.

29/ 1985 Report at A-11. See note 6, supra.




Taiwanese imports was moderate. 30/ In addition, U.S. prodgfers were
relatively healthy and appear not éo have been affected by the increase in
imports. Thus, the increase in market penetration was not that rapid, given
the expanding domestic market, and was not sufficient to indicate a threat of
material injury in this case.

Probable price effects of future imports. The Commission collected price

-

information from importers and domestic producers for two popular models of

12-volt motorcycle batteries, or their equivalents, for 1983 and 1984. While
this information is confidential, some general discussion of prices is
possible. Prices for both battery models generally declined during 1983 and
1984, In 1983, importers' prices and domestic producers' prices were roughly
comparable, 3/ and importers' prices were higher than domestic producers'

prices in four of the eight comparisons. In 1984, importers' prices declined

more rapidly than domestic producer's prices, as noted by the Court. 32/

However, a closer examination of actual price levels indicates that importers'
prices for one model actually increased during 1984 to a level above that
reported in fourth quarter 1983, while importers' prices for the other model

increased during the first three quarters of 1984 before falling in the fourth

30/ The domestic industry accounted for a portion of these imports,
increasing its imports during 1982-1984, by 81 percent. Evidently, since the
domestic industry's imports increased by a smaller percentage, from a smaller
base, than did imports from Taiwan overall, the domestic industry's share of
imports from Taiwan decreased between 1982 and 1984. - While we do not exclude
such "captive" imports from our analysis, we nonetheless consider them
significant in evaluating whether imports are likely to increase to injurious
levels. Our reasoning is that increases in captive imports are far less
likely to threaten material injury than increases in non-captive imports. To
be more specific, domestic firms obviously choose to import when it is in
their best interest to do so.

31/ 1985 Report at A-29.

32/ Slip Op. 87-60 at 15.
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33
33/ In our

_ quarter to a level slightly above the first quarter 1984 level.
opinion, it is not probable that the imports could have had a significant
price depressing.or suppressing effect on U.S. prices in the near future that

would have resulted in material injury.

Increase in inventories. The statute does not specify whether importer

or domestic producer inventories are to be considered. Although the relevance
of the former is apparent, increases in domestic producer inventories might
also indicate threat of material injury, if the increases result frém a
continuing inability to sell in the domestic market caused by imports.
Importers' inventories increased during the 1982--84 period, but even at their
peak were only 15.4 percent of the 1980 level. 34/ Thus, while this

absolute increase was significant, we are convinced that, in the case of this
industry, such an increase would not indicate a real threat of immingnt

35 . . .
material injury. 35/ Domestic producers' inventories decreased during the

33/ 1985 Report at A-30-31. We do not believe that underselling evidence is
persuasive in this case. The Commission's investigation indicated that a
number of factors were responsible for differences in prices and alleged lost
sales. See 1985 Report at A-33-34. !

34/ Compare 1985 Report at A-24 with 1982 Report at A-51. Importers'
inventories had increased significantly between 1978 and 1980. 1982 Report at
A-51,

35/ The Court noted that the Commission's opinion referred both to increases
in importers' inventories and inventories as a share of shipments, which
declined each year during the period under investigation. Slip op. 87-60 at
13. The -Court noted that only the former is specifically referred to in the
statute, and the latter is not necessarily supportive of a negative -
determination. Id. We also note that importers' inventories as a share of
their shipments increased between 1978 and 1980, and were substantially higher
in 1980 than in 1982. Compare 1982 Report at A-51 with 1985 Report at A-24.
We find that the decline in inventories as a share of importers' shipments
indicates that importers are not stockpiling product which might later flood-
the market and cause material injury to the domestic industry. Moreover, the
fact that importers' inventories as a share of their shipments are declining
suggests that the market is absorbing the increased imports. Therefore, while
this factor is not specified in the statute, we consider it a "relevant
economic factor" to be included in our analysis.
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1982-84 period, 6/ continuing a decline that began in 1980 (which

g 37 ,
represented a peak over the preceding two years). 37/ Again, these data
support the conclusion that the U.S. market was expanding rapidly enough to
absorb the increases in both domestic production and imports.

Presence of underutilized capacity in the exporting country. This factor

is considered in our earlier discussion of productive capacity and existing

unused capacity.

Any other demonstrable adverse trends. In spite of careful review of the

record, we have not found any other adverse factors bearing on the issue of
reasonable indication of threat of material injury in this ihvestigation. To
the extent that the Court's discussion of Exide's “difficulties“ 38/ may be
considered an adverse trend, we note the Commission's 1985‘conc1usion.to the
effect that Exide's difficulties did not constitute a reasonable indication of
material injury to the domestic industry, and were not by reason of imports.
This conclusion was affirmed by the Court. 39/ ‘Exide resumed production in
January 1985, after the Commission's period:of investigation ended. While it
is true that Exide's performance might that suggest -that Exide was more’
vulnerable to competition from imports than was YGB, a threat determination
must be based on the evaluation of the likely impact of future imports on the
industry as a whole, and not on any single producer. Moreover, Exide's
performance improved during 1984, and nothing on the recerd suggests that that

improvement should not have been expected to continue in the firms's new

facility.

36/ 1985 Report at A-13.

37/ Compare id. with 1982 Report at A-20-A-22.
38/ Slip Op. 87-60 at 16

39/ Slip Op. 87-60 at 8-9.
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Potential for product shifting. There were no on—going investigations or

outstanding antidumping or countervailing duty orders on products imported
from Taiwan that were likely to result in a shift of production from such
products into production of 12-volt motorcycle batteries. Consequently, this

factor is not relevant to our analysis.

Conclusioﬁ
We find there is no clear and convincing evidence in the record that
would reagonably indicate a threat of imminent material injury to the domestic
industry by reason of allegedly LTFV imports of 12-volt motorcycle batteries.

Nor is there any likelihood that further investigation would have led us to
evidence establishing such a threat. The available evidence on the eight
factors listed in section 1677(7)(F)(i)(I)-(VIII) was more than sufficient to
allow us to conduct a thorough examination of each. We do not. believe that

the American Lamb Court intended that the Commission decline to make negative

preliminary determinations for the sole purpose of collecting additional and
more recent data. Therefore, we are confident that our careful examination of
all available data in this case meets the standard for preliminary negative

determinations affirmed in American Lamb and produced a decision consistent

with the intent of the statute.
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SEPARATE VIEWS OF COMMISSIONER DAVID B..ROHR

12 Volt Motorcycle Batteries from Taiwan
Inv. 731-TA-238(P)(Remand)

This remanded preliminary investigation was conductt;d by thé Commission pursuant to the
order of Judge Aquilino of the Court of International Trade in Yuasa-General Battery Corp.
et.al. v. USITC et al., Ct. No. 85-04-00483, Slip Op. 87-60 (Ct. Int]l Trade May 22 1987).

That case was an appeal of the _Comm_ission_’s unanimous negative preliminary determination in
12-Volt Motorcycle Batteries j_romrTaiwan, Inv. No. 731-TA-238(P), USITC Pub. No. 1654

(1985). The judge’s order remandcc__l the ipvestigatiqn to the Commission s'p'ecifically "for
reconsideration of the issue of whether there is a rcasoha_ble indication that the 12-volt
motorcycle battery industry in the United_ States is threatened with matefial injury' by reason
of imports from Taiwan." Having considc‘redA the record of this remanded investigétipn and the
order and opinion of the Court .Qf International T_rad,e, l conclude that there is no reasonable
indication of a threat of material injury, within the mcaning of vtlhe statute, to the domestic

12-volt motorcycle battery industry by reason of imports from Taiwan.

Preliminary Issues

Before turning to the factual basis for my decision, t\\}d prelixﬁinairy 'matters '_r'r'lpst_"be "
disposed of. First, in this remand investigation, unlike the investigation conducted
pursuant to thg remand order of the court in the USX matter, 1 the Commission-did not

seek to supplement the record of its original investigation. I believe this to be

l See Cold Rolled Carbon Steel Plates'and Sheets from Argentma Inv, No
731-TA-175(Final)(Remand), USITC Pub. 1967 (March 1987), on. remand pursuant to USX Corp.
v. United States, Ct. No 85-03-00325, Slip Op. 87-14 (Ct. Int’l Trade February 9, 1987),

Views of Commissioner David B. Rohr at 56.
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appropriate in light of the findings and order of Judge Aquilino, which concerned the
adequacy of thnlc Commission’s decision and reasoning rather thah the adequacy of the
Commission’s investigation.

The second r;attcr which must be discussed is the standard which is to be applied in this
investigation to determine whether the imports "threaten” the domestic industry with
"material injury." It is well established that material injury to a domcStic industry is
*harm which is not inconsequential, i'nimatcrial, or unimportant.” 2 It follows that the
injury with which the industry is threatened must be not inconsequential, immaterial or
unimportant. It is further clear that the actual "material injury;" with which the industry
is threatened must be "imminent” and that threat must be "real.” 3

Judge Aquilino held that the Commission, in making its determinations with respect to
threat, must consider, and apparently must discuss in its views, all of tﬁe factors set forth
in Section 771(7)(F). I have done so in this invcstigation.: In past views dealing with'
“threat” I have often specifically enumerated my views .on each of the Section 771(7)(F)
factors, even to the point of explaining why I did not view particular factors as relevant
given the particular facts of the case before me. 4

In these past cases, I have outlined the process which I use in considering th__rcat
issues. I have stated that, in my view, the Section 771(7)(F) factors relate to two basic
considerations, the capabilities and the intentions of foreign exporters with respect to the

U.S. market. I have also indicated that to make a decision with respect to threat it is

2 19 USC 1677(7)(A).
3 19 USC 1677(7)(F)(ii).

4 See, e.g., Certain Carbon Steel Pipes and Tubes from Turkey and Thailand, Inv. Nos.
701-TA- 253(F) and 731-TA-252(F), USITC Pub. 1810 (February 1986), Views of Commissioners
Seeley G. Lodwick and David B. Rohr Concerning Threat of Material Injury by Reason of Imp
of Standard Welded Carbon Steel Pipes and Tubes from Turkey at 23-30.
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necessary to evaluate these factors in li’ght of the cendition of the domestic industry, its
vulnerabrlxty 5 Such consrderatxons are an important part of my analysis of threat. The
Section 771(7)(F) consrderatrons allow me to draw conclusrons about what is likely to happen
with respect to the volume and price of future unports. The potential impact of such future
imports on the industry, i.e., whether the threatvthey pose is " real” and the actual,

material injury "irnminent," is a‘ judgment I can make only in the centext of a detailed

- examination of the actual strengths and weaknesses of the domestic industry.

- Finally, because this remand involves a prelirninary inves‘tigation, the standard under
which I evaluate the xnformatxon is whether the mformatron raises a reasonable indication of
such a threat not whether the threat actually exists. 6 Th:s standard was recently
elaborated by the Court of Appeals for the Federal ercunt in the American Lamb decision.

7 Under this standard, if I fi.nd that there is clear and convincing evidence that imports

. do not pose a' real and immineat threat of actual material injury, and conclude that there is
no liklindod that the information to be ebtained in avfina‘l investigatinn would change that
conclusion, I must make a negative determination. My determination herein is made in light

of these standards.

5 Id. at 23.
: 6 19 USC l673b

.7 American Lamb Co. v. Unrted States, 785 F.2d 994 (Fed Cir. 1985) American Lamb
specifically rejected the notion that an affirmative determination is required whenever the
evidence raises a "possibility" of injury. When this standard is read together with the
decision of the Court of International Trade in Budd Co. v. United States, 1 CIT 175 (1981),
requiring the Commission to conduct a thorough investigation, I believe it does not require
an affirmative determination merely because one possible interpretation of the data supports
an affirmative determination, if, after the thorough investigation, that interpretation of.
the data is not appropriate. See Certain Unfinished Mirrors from Belgium, the Federal
_ Republic of Germany, Italy, Japan, Portugal, Turkey, and the United Kingdom, Inv. Nos.

- 701-TA-273(P) and 731-TA-320 through 325(P), USITC Pub. 1850 (May 1986), Views of

Commissioner Davxd B. Rohr at 19-29, : '
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The Section 771(7)(F )(i) Factors - The Future Imports

As directed by the Court, my analysis begins with the Section 771(7)(F)(i) factors,
which I use to evaluate what is likely to happen with respect to future imports. As Judge
Aquilino noted, the first statutorily enumerated factor, Section 771(7)(F)i)I) relates to.
the nature of a subsidy and is not ?clcvant to this inves‘tigation, which involves dumping. 8

The second factor relates to foreign c_ap:ciat‘y.,. specifically either: (a) an increase in
production capacity or (b) existing unused cabacity - in the exporting country, with the
additional caveat that either (a) or (b) must also be.found "likely to result in a
significant increase in imports of the merchandise into the United States." 9 In
considering data relating to capacity, it has been the experience of the Commission that any
capacify number, be it for a domestic or foreign industry, is "soft.” It reflects what the
individual supplying the information "feels” is practicable for his plant, often based on a
less than perfect understanding of what the Commission has asked for. -

Looking at the numbers given to the Commission, one table, noted by the Court, shows an
increase in Taiwan production capacity from approximately 1510 thousand units to 2130
thousand units, an increase of 41 percent. 10 This number is deceiving, however, as well as
* miscalculated. | It includes, in the 1984 data, two companies, which, although producers in
all three years did not report cabacity for the first two years. The change between years is
therefore overstated. Further, the numbers provided for capacity in the final year by4 these

two companies are questionable. In one case, reported capacity was less than half of actual

- 8 Slip. Op. 87-60 at 11 n.11.
9 19 USC 1677(7)(F)(iX(II).

10 Slip Op. 87-60 at 14 (noting Table 9 of the Commission’s Report). It is-also incorrectly
computed. The correct capacity figures should be 1560 thousand for 1982, 1650 thousand for
1983 and 2130 thousand for 1984.. The State Department cable, unclassified but-business.
confidential, which formed the basis for this table was part of the record before the
Commission and the Court. Document 13 of List 2 of the Administrative Record.
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reported production for the company. In the other, the reported capacity, if true, would
reflect a capacity-utilization rate of léss than 4 percent. It should also be noted that
these two companies produced small quantities of the product throughout the investigation;
but that their rc;ortcd- capacities significantly distort the picture of the industry’s 1984
capacity. 11 Because these two producers are small, it is my judgment that the picture of
“Taiwan capacity is not compromised by the exclusion of their data,

Capacity data for the five companies fhat did provide data for all three years show an
‘increase, 1982-84, from 1560 thousand units to 1710 thousand E_n’jts, a 9.6 percent increase.
Looking more closely at the numbers, I find that of the five companies, three show no
increase in capacity over the period. The other two companies did report increases in

production capacity. One of these-producers was the Taiwan producer with the least capacity

throughout the period.

The other producer, which reported the largest increase in cabacity, was o
%S
".
ves
see I do not believe that it is likely that its capacity threatens the domestic -

industry. 12 1 therefore conclude it would be appropriate to discount this capacity when

considering the capacity of Taiwan producers that could reasonably be said to pose a threat

" to the domestic industry.

11 These two producers accounted in 1982, 1983 and 1984 for®**® percent,*** percent, and***
percent of Taiwan production, their production declining both absolutely and relatively. In
1984, the only year for which they provided capacity figures, their capacity would have
accounted for almost*** percent of total reported Taiwan capacity.

12

*48
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Taking these facts into consideration, the increase in capacity which could arguably be
said to pose a threat to the domestic industry would be the increase in capacity of the other
four producers. The data for these four producers, *** of whom did not increase their
capacity, reveal an increase in capacity 1982-1984 from 1000 thouéand units to 1060 thousand
units, a six percent increase,

Section 77Y(7XF)Xi)(II) also refers to "existing unused capacity.” “The original report
shows capacit_y ‘utilization fluctuating from approximately 58 percent tb 64 percent to 60
percent. 13 Using the four producer.assumption outlined above, capacity utilization
increased from 46 percent to 50, percent to 60. percent. While this trend in caﬁacity
utilization is different from that in Table 9 (or as recalculated), both reveal an industry
that has existing unused capacity available to increase exports to the United States. I
conclude that these statistics do provide a "reasonable indication” that Taiwan producers
have available capacity which could be used to significantly increase imports into the United
States.

The third statutory factor, Section 771(7)(F)(i)(III), relates to market penetration,
specifically comprising two elements: (3a) a rapid rise in import penetration; and (b) the
likelihood that the penctration will increase to injurious levels. 14 | ‘First, we must look
at the numbers themselves. Using import statistics from the Census Bureau and apparent
consumption figures caléulatcd by the Commission, import penetration of overall Taiwan
imports increased from *** percent of the inarkct to *** percent. 15

As with the capacity figures, however, I cannot blind myself to other information on the

record. First, I cannot view as potentially injurious imports made by the domestic industry

3

13 Recalculating these percentages based on the original cable the capacity utilization
rates are 66 percent, 72 percent, and 60 percent.

14 19 USC 1677(7)(F)(i)(1II).

15 See Table II on A-28.
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itself. Adjusted to exclude their imports, the irﬁport penctration ranges from *** percent
to *** percent. 16 This lowers the absolute import penetration level, but actually
increases the rate at which import penetration increased.

One other factor needs to be considered before drawing any conclusion with respect to
market penetration. There is no question that it is.reasonable for the Commission to rely on
Census data on imports. Such data are usually more reliable than most other sources of data
about the volume of imports. Census statistics are not, however, the only source of data on
imports, and the Comission-has often noted problems than can arise in its use. One such
problem is timing, Census data being reported based on the processing of the entry
documents. . Problems arise when the particular commodity being shipped tends to be imported
in a small number of large shipments. Such surges have often been seen to distort interim
data.

It can also have an effect on annual data. In this investigation, for example, if one
looks at the imports reported over a three year period by Census and exports reported by the
Taiwan producers, the total numbers are remarkably close. However, the Taiwan figures are
reported based on the time the goods were exported and reflect only a small increase in
volume to.the United States each-year. 17 When import penetra;ion is figured on this basis,
rather than increasing from *** to *** percent, import penetration actually drops from ***
percent to *** percent, and. when the imports by the domestic producers are factored out the

resulting import penetration figures are *** percent, *** percent, and *** percent. 18

16 See unnumbered Table on A-28.

17 Specifically they reveal a larger number of units shipped in 1982 and a smaller number
shipped in 1984, :

18 It must be conceded that a priori the date on which Customs processes entry documents

has no greater or lesser relationship to when the imports injure the industry than does the
date on which they are shipped from the foreign factory. The Commission has recognized that
injury can result to a domestic injury well in advance of the time the goods are physically
imported. See Offshore Platform Jackets and Piles from the Republic of Korea and Japan,
Inv. Nos. 701-TA-248(P) and 731-TA-259 and 260(P), USITC Pub. 1708 at 4 (June 1985).
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It must also be noted that the two elements of Section 771(7)(F)(i)(III) are written
conjunctively. Not only must I consider whether the import penetration is increasing
rapidly, but also whether the import penetration will increase to an injurious level. The
question of what is an "injurious level” is a most difficult part of any analysis of threat.
For some industries very small volumes of imports and import penctration can be injurious.
For others, quite significant levels would not be injt}n_r'ious. The same level of imports might
be injurious or not dgpending upon whether the condition of the industry is improving or '
deteriorating. Consideration of this factor is inextricably linked to a discussion of the

TR
condition of the industry. I will discuss below my conclusions as to the condition of the
industry and how they factor into my analysis of the impact of the potential imports.

One consideration, however, that must be discussed at this point, in order to put the
issue of an injurious level of imports into perspective, is the history of import penetration
in this market. As noted above, import penetration in the period 1982-1984 was in the
s**  increasing or decreasing depending upon the basis on which it is calculated. From
the Commission’s prior 1982 investigation, import penetration ratios were developed for the
years 1978-1980, with interim figures for 1980 and 1981. For that period, Taiwan imports
obtained respectively *** percent, *** percent, and *** percent of the domestic market
with interim shares for 1980 and 1981 of *** percent and *** percent of the market. In
that investigation the Commission made a negative determination. 19 The fact that, although
increasing, the current market shares are well below these levels is, of course, not
determinative, but is relevant to what one can reasonably infer about the injuriousness of
various imbbrt levels.

The fourth factor at which the statute directs attention is the probability that the

19 Of course, import penetration ratios were only one of many factors that were considered
when the Commission made that ncgative determination.
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imports will have a price depressi_ng or sqpptessing effect. 20 The statting point for this
consideration is whether the imports were having a price depressive or suppressive effect at
the time the decisionlwas made. This analysis is gcderally eontain‘ed in the Commission’s
causation analy.s_is with respect to present material injury.

In this case, the Commission collected price data by quarters for 1983 and 1984 for the
two principal ntodels o_f motqrcycle batter"ieg.:sold by the various co:npat:ies in the US.
market. This data showed roughly comparable prices for 1983 and undersellittg in 1984. 21 A
description of this conclusion in the Commission’s viewe was immediately followed by the
statement that the Commission’s ‘investigation did not reveal a pattern of sales lost to the‘
domestic industry on the basis of price. These two statements should be considered together
and reflect the conclusion that, although there was underselling, the imports were not at the
time havmg a price depressive or suppressive effect.

‘Looking at the data afresh ‘this conclusion appears to be justified. The price trends
were different for the two companies who comprised the domestic industry. For the smaller of
the two, its prices were significantly *** than the imports, but its prices reveal no |
downward _trex_ld. For the other, prices did flucttxate downward, but it undersold the imports
more often than not. Further, the most significant drop in this company’s prices occurred
while _the import price was rising and reSulted. in underselling by the company of $ *** by the
end of 1984. While the fact of underselling supports the possibility that there was a price
suppressive or depressive effect, the pattern of changes in that underselling does not'.‘

I then look at the anecdotal evidence compiled during the lost sales investigation to

see what support it may give to the existence of any price ¢ffect on the part of the imports.

20 19 USC 1677(7)(F)(1)(IV).

21 To be more precise, there were small levels. of undersellmg and/or overselling for the
two models in 1983, and fairly significant underselling in the first two quarters of 1984,
which declined in the last two quarters of that year. .



«22.

The company that was consistently undersol'd by the Jimports offered no examples of instances
in \ivhiéh it lost sales or revenues to the imports. For the ether‘ ebmpany. price was
meritioned as oné of several factors in the lost sales, but'no eortsistent pattern whs revealed.
The conclusion which I draw from this ts that there is lrkely to conttnue to be
underselling by imports of the domestic mdustrys prices. However, the evndence is also
that thxs underselling is not lrkely to have a ergmf reant prrce depressrve or suppressive
effect. 22 | | | |
The fifth factor, Sectnon 77l(7)(F)(n)(V). relatec to mcreases in mventortes. 23 The
Commission has tradmonally mterpreted thrs f actor to relate to mventorrcs of unports
24 It'must bé noted that the statute ref ers to mventortes" It does not refer to the
“volume of nnventones" the "value of mventorxes or the "ratio of mventones to
shipments”". I find no indication that Congress rntended the Comrmssmn to use any one of
these measures (or any other partrcular measure) of the srgnrf icance of mventones to the
exclusion of any other. There are times when any of these measures of ulventory may be
parttcularly significant. ‘ | ‘
In point of fact, for busmesses, the ratio of mventory to ‘shxpmentls is frequently most
significant because busmesses often plan inventories based on shnpments Where consumptxon

and shrpments are increasing, the rauo is a good mdrcatton of whether mventorxes are

changing accordmg to general business conditions or whether unports are berng built up SO as b

-

22 The Commission’s conclusion as to the lack of a current price depressive or suppressive
effect was not disturbed by the Court. There is no evidence in the record which would
indicate how or why imports which are not currently having a price depressive or suppresswe
effect will develop such an effect in the future.

23 19 USC 1677(7)(i)(V).
241 do not mean to unply that changes in domestre mventorres would not also be relevant to

threat. A considerafion of such domestic-inventories is factored into- my threat analysis in
the context of the condition of the domestic industry.
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to 'aséault" the domestic industry. I therefore adopt the conclusions with respect to
i'oventorieeﬁcontainec-l. in the original Commission views, i.c., that inventories relative to
shipments were relatively stable and do not support an at‘ firmative finding of threat.

The next factor listed in the statute is Section 771(7)(F)(i)(VI), the presence of
underutilized capacity in the importing country. 25 My conclusions with respect to
underutilized capacxty are contained above 26

Sectron 771(7)(F)(x)(VII) relates to other demonstrable adverse trends that indicate a
‘p’robab:hty that thé imports will be a cause of actual mjury._, 27 Whether or not this
factor also allows the Commission to consider those trends which lead toward a conclusion of
no threat of injtiry; it i‘s clear that there are no demonstrable adverse trends which indicate
a probability that future imports will be a cause of irtjury.

Finally, Section 771(7)(F)(i)(VIII) relates to the poseibility of product shifting.

This section ooly comes into p'l‘ay' if there are two products un'dler_ current investigation, ora
recent investigation that resulted in an outsten.ding.order. In this investigation there is
only one product under investigation, and there are no outstanding orders on‘products whose
productive eapacity might- be shifted to the production of lz;volt ntotorcycle batteries.

Based upon an'analysis of "these Section 771(7)(F)(i) eonsiderations, I am able to draw a

parlt'al co’nclusion with reepe_ct to threat; A complete conclusion must await the

discussion below of the condition of the industry. However, because of the Court’s order, I

25 19 USC 1677(T)(F)(i)(VD).

26 Note my discussion of capacity utilization in connection wnth exnstmg unused capacxty
in the context of Section 771(7)(F)(i)(II).

27 19 USC 1677(7)(F)(1)(VII) In his opinion, Judge Aquilino suggests that the poor
operating performance of one of the two domestic producers, Exide, may be an "other
demonstrable adverse trend.” Slip Op: 87-60 at 16. I believe it is more appropriate to
treat the performance of Exide in the context of the condition of the domestic industry and
have done so below. Alternatively, one could find that the entire discussion of the
condition of the domestic industry could be factored into the threat analysis within the
context of "other demonstrable adverse trends." Wherever one feels it is most appropriate to
consider such factors, it is clear that they are an important consideration.
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believe it would be appropriate to summarize the partial conclusion which can be drawn from
the Section 771(7)(F)(i) factors.
| First, I believe that one could reasonably conclude that there is no reasonable -

indication that a significant increase in imports with any signif icant price depressive or
suppressive effect on the domestic market is qg}‘i’kcly. One could choose to view as most
appropriate those statistics which show only a minor increase in capacity, a decreasing
import penetration ratio, no adverse inventory buildup, no price depressive effect and no
other demonstrable adverse trends. Such data is jus; as objective and reasonable as that
which lead to the opposite covnclusion. My judgment as a Commissioner,'hoﬁrevér, is that both
sets-of data tell only a part of the whole story of this industry. I conclude thit there is
a reasonable indication of a significant amount of capacity in Taiwan availablé to continue
to increase imports, that imports and import penetration ratios will continue to increase,
that th_ere. will be some, relatively small, adverse price effects, that there is no indication
that there will be, in the short run, a significant change in the pattern, volume or price,
of the imports, that import inventories-afe not a substantial problem, and there are no other
demonstrable adverse trends. |
The Section 771(7 )(F)(ii) Factors - The Condition of the Industry

Future imports are thus likély to have an adverse effect on the industry. HoWéVc:r, the
ultimate conclusion that the statute requires me to make is not whether there is a reasonable
indication that future imports will have an adverse effect on the industry. I't is ‘ﬁhcthcr
that adverse effect will be a cause in a decline in the condition of the ind.us'try to the
point where it is actually experiencing material injury within a time frame that is .
*imminent* To reach that conclusion, one must understand the condition of the domcst.ic
industfy. |

First, it must be admitted that the Commission did not, in its original vicivg, elaborate

its conclusions about the the condition of the industry in the course of its threat
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analysis. It must also be noted that Judge Aquilino did not discuss these conclusions at any
great length in his opinion. 28 The Commission’s discussion implicitly incorporated its
basic findings with respect to the condition of the 'indust;y. We concluded that, in light of
. the overall cond;tion of 4the industry and the the fact that it was impi-oving rather than
deteriorating (keeping in mind:that this improvement occurred during a period in which the
imports had been increasing in volume), there was no reasonable indication that the imports
would threaten the industry in a'real manner in any time frame that could reasonably be
'viewed as imminent.

What then is the condition of the domestic indﬁstry that formed the basis for this
judgment? It was discussed at length in our original vic\.vsvin the course of our discussion
of present injury. ‘This‘analysis was not remanded to us for reconsideration and thus must
form the starting point for the current discussion. There are two preliminary points which
must be made with respect-to tnis discussion, both ari_s'ing out of the fact that the industry
is composed of only two producers. The first is that where the industry is limited to two
producers virtually all information is confidential. 29 Each company may be presumed to
know its own data. Simple subtraction would allow it to discover the confidential
information of the other. Because the Commission tries not to have its opinions
confidential, our written views were therefore rather opaque.

The second problem caused by the fact that there were only two producers is even more

- important to our decision. The Commission’s mandate is fo consider the condition of an

28 Nonetheless, it was a key element in the original decision of the Commission.” The
Commission recognized that the current trends in imports (based on the Section.771(7)(F)(i)
factors) were lxkcly to contmuc and would havc an adversc cffcct on the mdustry

29 In the Court review of ‘our decision, it was apparent that somc confusion was creatcd by
the Commission’s ‘use of particular adjectival descriptions of various statistics, the use of
which was required because any more specific charactenzatnon would have revealed
confidential data. To avoid what-I believe was a substantial cause of controversy with
respect to those views, I have chosen, in this remand opinion, to utilize the confidential
data. As a result the views themselves are confidential and the public version, with such
data deleted, much less helpful to the public. In the circumstances, this is unavoidable.
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"industry,” not individqal companies. 30 Where there are many compa.nies in‘an industry,
aggregation tends to level out distortions. in.the individual company data and provide a
reasonably accur‘atc pic;ure of the ’indu‘stfy as a whole. With only two companies, and two
companies of different size and different operational trends, such distortions are not
leveled out mathematically. Aggregation to develop a picture of an "industry” becomes more a
matter of judgment thlat mathematics.

11_1 this invcs;igatiop, \yith.respect to the production related indicators, we see an

industry facing steadily rising consumption. Shipments rose for the industry as a whole,

E 2 2 ] _ . .".” o s
"t‘ |
These basic patterns were
repcated f c;r the producuon mdncators as a whole as well as for the cmploymcnt indicators.

The financial mdncators present a shghtly different problem.

L 2 £ 2

Again this data is not directly comparable to any other data the

30 Cf. Atlantic Sugar, Ltd. v. Umtcd States, 2 CIT 295, 300-301 (1981) and 553 F. Supp.

1055, 1059-60 (1982). Obviously, an industry is composed of individual companies and any
consideration of the condition of the industry starts on an individual company basis.
Although as Judge Watson noted, where there.are many companies in an industry. individual
consideration of -each presents insurmountable administrative problcms where, as here, there
are only two an examination of cach is possnble Even where this is done however, it remains
an exercise m Judgment as to the charactcnzauon of the "industry".
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Commaission possesses. 31
How then is the financial condition of the industry to be evaluated? Certain other
factors must alsq come into play. The smaller company’s financial, and, in fact, all its
operational data, is colored by the fact that it was closing certain older, less efficient
operations in favor of new facilities. 32
*88
. Even here, as well, it is impossible to ignore
that there were signs of improvement in the most recent financial data.
Therefore, the data can be spmmarized as follows. One company’s data reflects
sse _ improving results over the period of the
investigation during which imports were increasing. The other company’s data reveal
sse : : so many caveats as to be highly questionable as
an indication of what is actually happening. Of course, production indicators will be down
when moving to entirely new facilities, which have not yet been placed on stream. So too,
financial and employment indicators must reflect that change. I cannot conclude that they
are symptomatic of negative operating conditions in the industry as a whole.
In light of the overall positive operating conditions in the industry, and in light of
the improvement they have shown over Fhe period of investigation, I cannot conclude that even
the adverse effects that the trends in imports presage for the futﬁre can reasonably be said

to indicate a real and imminent threat of material injury.

31 It may be argued that in a final investigation more financial data could be collected.
While this is possible, the fundamental problems remain. To require a company to recalculate
its financials to a different fiscal year, for example, for the specific purpose of

responding to our questions is both burdensome and counterproductive as it introduces an
unacceptable amount of subjectivity into the data.

32 It must be noted, for example, that even without the opening of the new facilities, the
closing of one of that company’s other facilities, reflected in its fiscal 1984 financial
data, contributed to a decrease in the cost of goods sold margin by some *** percent.
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The Need for Further Information

Finally, the last issue which must be considered in the context of a preliminary
decision is what additional data might be collected if the investigation is continued and
what effect sucl; additional data might have'on the decision of the Commission. First, to say
that the additional information might raise a reasonable indication of injury is obviously
the wrong standard. If the investigation were continued and it showed a reasonable
indication of threat, the result would be unchanged because after a final investigation the
standard applied ;vould be one of actual threat not a reasonable indication of threat.

For purposes of this decision, I assume that a consideration of the Section 771(7)(F)
factors leads to the conclusion that future imports are likely to have an adverse effect on
the industry. Additional information would either refute that conclusion, thus weakening
even further any threat case, or, more likely, be merely cumulative of that conclusion. The
question is whether additional data on the condition of the industry is likely to change that
part of the threat equation thus making the import trends more "threétening". In other
words, the issue in this investigation is whether there-is a likelihood that additional
information would so alter the picture of the condition of the industry that actual material
injury, which may eventually result from the imports, is more "real” and "immir_xent."l

I must conclude that there is no likelihood that this will occur. To be sure additional
data would begin to show the operations of the new facilities of the one company. But the
purpose of looking at the additional information is not to determine whether an additional
six months of operation will show new and different trends in the operation of the companies
involved. New and additional datg will not change the facf that the significance of one
company’s data is compromised by exogenous fac't;Jrs. I‘do not believe that an additional

investigation can cure these defects. I have therefore made a negative determination.



29

Dissenting Views of Commissioner Eckes

The Court of International Trade has ordered the Commission
to reconsider the issue of whether there is reasonable |
indication that the 12-volt-motorcycle-battery industry in the |
United states is threatened with material injury by reason of
allegedly 1ess than fair value (LTFV) imports from Taiwan. The
remand does not apply to the Commission's relatedafinding ofino'
reasonable indication-of naterial injury to the sane'industry.'

At the direction of the Court I have carefully reviewed de
novo the agency record and analyzed the facts in accordance f'
with the epecific threat of material injury guidance provided
by Congress in the Trade and Tariff Act of 1984. 1/ Because it'
is my" understanding that the Commission must take into account
evolving case law, ae well as applicable statutory pro?isions,
I also have reconsidered the original negative preliminary
determination in terms of the Federal Circuit's decision in

American Lamb. 2/ -

Consequently, I'respectfully disagree.with my three
colleagues in the Commission majority who have elected to
reaffirm the Commission's unanimous negative preliminary

determination in 1985. On the basis of the record in this_-i

1l/ The Commission 1s required to make a good faith effort to
reexamine these factors without a conscious commitment to its
prior determination. See USX Corp. v. United States, Slip op.
87-66 (June 3, 1987) at 11.

2/ American Lamb Co. v. United States, 785 F.2d 994, (Fed.
cir. 1986).
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Investigation No. 731-TA-238 (Preliminary), I must determine
that there is a reasonable indication that an industry in the
United States is threatened with material injury by reason of
alleged Lf}v imports of 12-volt motorcycle batteries from
Taiwan. ) ' o |
From my perspective, the Commission as a matter of law is
required to continue this investigation. The‘availabie'record
does not contain clear and convincinq evidence that there is no

threat of material injury, and it is likely that additional

evidence will emerge in a final investigation to support
appellant's point of view. Indeed, for each of the statutory
factors the Court has directed the Commission to rsoonsider,

the record of this investigation ‘supports at the preliminary

stage a threat determination, if the rule of American Lamb is
followed. 3/ ' o |
In the period between the time the Commission{rendered its
preliminary negative determination in 1§85‘and‘the éourt of
International Trade's remand this year, the Court ot Appeals
for the Federal Circuit (hereinafter CAFC) issued an important
decision, clarifying the "reasonable indication" language for

preliminary determinations. That opinion in American Lamb

contains explicit directions to the Commission with respect to
what standard it must apply in making a preliminary negative
determination. The CAFC stated: '
Since the enactment of the 1974 Act, ITC has
consistently viewed the statutory "reasonable

indication" standard as one requiring that it
issue a negative determination, as above

3/ Product shifting is not an issue in this investigation.
See discussion infra.
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indicated, only when (1) the record as a whole
contains clear and convincing evidence that there
is no material injury or threat of such injury:
and (2) no likelihood exists that contrary
evidence will arise in a final investigation.

That view, involving a process of weighing the
evidence but under guidelines requiring clear and
convincing evidence of "no reasonable indication,"
and no likelihood of later contrary evidence,
provides fully adequate protection against
unwarranted terminations. ' Indeed, those
guidelines weight the scales in favor of
affirmative -and against negative determinations.
Under the appropriate standard of judicial review,
ITC's longstanding practice must be viewed as
permissible within the statutory framework. g/

It is clear, then, from the perspective of our reviewing
court that the COmm1551on cannot terminate a petition unless

the record "as a whole contains clear and convincing evidence

that there is no'material injury or threat of such injury."
 [emphasis added] And, tne Commission.cannot terminate an
investigation if there is any likelihood "that contrary

evidence will arise in a final investigation."

The American bamb standard, which I understand to be the
relevant case law, will now be applied to each of the specific
~criteria identified in the Court's remand. These are:

A) any increase in production capacity or
existing unused capacity in Taiwan likely to
result in a significant increase in imports of .
12-volt motorcycle batteries to the U.S.:;

B) any rapid increase in U. S. market penetration
and the likelihood that the penetration will
increase to an' injurious level:;

C) the probability that imports of 12-volt
motorcycle batteries. will enter the U.S. at prices
that will have a depressing or suppressing effect
on domestic prices.”

D) any substantial increase in inventories
of 12-volt batterles in the U.S,:

3/ 1a. at 1001.
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E) the presence of'underutilized capacity fer
producing 12-volt batteries in Taiwan;
F) any other demonstrable adverse trends

that indicate the probability that the importation

of 12-wvolt batteries will be the cause of actual

injury: and

G) the potential for product-ehifting.

First, with respecﬁ to productien capacity, the existing_
record does noﬁ.centain clear and convincing evidence that
there is no threat of material injury. Taiwan's production
capacity increased from 1.5 million units in 1986 to 1.7
million units in 1983 and then jnmped to 2.1 million units in
1984. 5/ During the same period capacity utilization eenerally
declined:: from 68.2 percent in 1982, it rose to 70.6 percent
in 1983 and then dropped to 60.3 percent in 1984. 6/ In
conjunction with Taiwan's rising capacity, one must consider
the fact that this capacity was created largely to serve one
market -- the United States market. In 1982 Taiwan sent 72.5
percent of its total 12-volt motorcycle battery exports to the
United States. This figure increased to 74.4 percent in 1983,
and then dropped slightly to 72 9 percent in 1984. 7/ 1In
short, the record shows that Taiwan is increasing production
capacity, that Taiwan has underutilized capacity, and that
Taiwan directe_nearly three-quartens of its motorcycle battery
exports te the U.S. market. Invthese cirgunstances, a review
of the record in conjunction with application of the American.

Lamb standard compels me to conclude that there is indeed some

5/ Office of Investigations Memorandum in Investigation No.
731-TA-238(P), Inv-I-035, to the Commission dated
February 20, 1985 (hereinafter Inv. Memorandum).

6/ 1d.
7/ 1d.
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1likelihood that Téiwan can increase significantly its shipments
of 12-volt motorcycle batteries to the U.S. market.

Secondz Qith‘:éspéct to market penetration, the existing
record doe;-ﬁot‘contain_cléar and convincing evidence that
there ié‘no thtéét{of injury. M;rket penetration of 1l2-volt
batteries-froﬁ-Taiwan increaséd'ffom a significant percentaée
in 19824to-an even'higher level of apparent U.S. consumption in
.1983.. g/; Iﬁ-l984r Taiwanese batteries continued to capture an
increasing éhéfe of the U.S. markeﬁ. In short, over ihree
years, the iﬁport market share has climbed‘seven'perceptage
points. | | | |

The question of whether marketvpengtration will increase to
an injurious level is one that the Commission must address-on a
case-by-casg baéis. In my view, one can not select an |
arbitrary,tigu;e as a ﬁeasure for injurious market share. 1In
this.investigation, one of the two domestic firms composing the .
industry clearly has been "experiencing difficulties." It . -
seens reaspnable to conclude in the course of a preliminary
investigafion thatu;he rapidly increasing market share
demonstrated above may well reach injurious levels.

Third,-with respect to the probability thaﬁ imports of
12=-volt motorcycle,bagteries will suppress or depress domestic
prices, the existing re¢ord.does not en;ble me to conclude that

there is convincing evidence of no threat of material injury.

8/ Commission Investigation Report in Investigation No.
731-TA-238(P) (héreinafter Report) at A-28. Much of the data
in this investigation are confidential and therefore may only
be discussed in general terms.



34

on the contrary, Taiwanese 12-volt batteries entered'the uU.s.
at prices below the domestic producers' weighted evereée prices
throughout the period of investigation. While prices of both
the import;d and domestic merchandise fluctuated,'Taiwsnese‘
batteries undersold the domestic product in seven of eiéht“
quarters where prices of similarlmodels were'compared, and five
of eight-quarters for the second comparative model. _/l | |
Moreover, importers' prices declined more rapidly than domestic
producers' prices in 1984, resulting in underselling in all
four quarters of that year for both models. _d/ This »
consistent underselling indicates a probability that the
imported merchandise would have a'depressiﬁbieffect:on:domestic
prices.. o ‘ B
Fourth, with. regard to ‘any substantial increase in .
inventories, the existing record does not permit me to conclude
that. there is convincing evidence that there is no threat of .
material injury. 1Indeed, inventories in the u.s. decregsed
during the period of investigation for domestic producers by 41.
percent 11/ but increased for importers by 71 percent. __/ In
absolute terms, these percentages represent a siqnificant
difference in merchandise units. (Domestic'prodhcers'
inventories far outnumber importers' inventories of lz-volt
motorcycle batteries.) Regardless of tha difference in

absolute numbers, however, a 70 percent increase'in importerS'

‘Id. at A-30-31.
Id. at A-29. S A
Id. at A-13. ‘ A

ke
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inventories suggests that Taiwaneée importers may have a strong
incentive to increase sales of allegedly LTFV merchandise to
lighten inventory load.

Fifth,‘the presenée:of considerable underutilized capacity
in Taiwan does not enable me to conclude that there is clear
and convincing evidencé that there is no threat of material
injury. As noted earlier, Taiwanese capacity utilization for
12-volt batteries wés 57.6 peréent in 1982, 64.4 percent in
1983 and decreased to 60.3 percent in 1984.113/ Thus, in 1984
nearly 40 percent of the lZ-Qolt motorcycle battery production
facilities in Taiwan were idle. |

Sixth, the présence of other adverse trends that may
indicate the probabiiity that impofts of 12-volt battegies will
be the cause of actual injury does not permit meAtb terminate

this ihvéstigafion, when applying'the American Lamb standard.

One such adverse tfend is found in evidence the Commission
collected on sales lost to alleqedly LTFV imporﬁs. The ,
domestic industry alleged lost sales of a substantial number of
units and revénue to impdrts'from Taiwan. These losses
allegedly resulted from the loss of major'cuStomers and price
reductions to the domestic industryfs customers to meet the
‘price of the subject imports. ‘The Commission staff confirmed a
number of these allegations. Indeed, the companies contacted
acknowledged that lower ﬁrices on Taiwanese imports were a

factor in their purchasing decisions..ig/

13/ Inv.AMemorandum.
14/ Report at A-33-34.
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Along with lost sales the Commission report identifies
another adverse trend, lost revenues. Commission staff
confirmed that the domestic industry had to lower its price to

a major customer because of a Taiwanese manufacturer's

low-priced offer. 15/ Once again, when the American Lamb

standard is applied to the evidehéé at hand, the record does
not permit this Commissioner to conclude that there is clear
and convincing evidence demonst:ating no threat of material
injury.

Finally, the potential for product shifting is not an issue
invthis investigation. There are no pending investigations or
outstanding antidumping or countervailing duty orders on
products imported from Taiwan which are likely ﬁo resuit ih a
shift of production from such produéts into production of
12-volt motorcycle batteries.

The CAFC determination in American Lamb raises a second set

of concerns in this investigation. To reach a negative .
determination the Commission must show that no likelihood
exists that contrary evidence will érise in a final
investigation to benefit petitioner's position. 16/ 1In light
of this standard I have reviewed the record carefully to
determine what additional information might be developed in a
final invqstiqation; In my judgment, a substantial amount of

new information might emerge -- especially relating to threat

15/ Id. at A-34.

16/ Although the Commission may never have all of the
information that it would like in an investigation, we are
required to utilize the best information available in making
our determinations.
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of material injury -- which ' could affect in a significant“way
“the disposition of this case;'* a B ' :

.....

investigation ‘the Commission requested information projeeting
Taiwaneseiproduction;‘capaCity} cabacityzntilization, totalv
‘exports and exports'to the U.S for 1985. Much of this
“information was unavailable on short notice, and what data the
Commission did receive appeared too tenuous and incomplete to
serve as the basisufor'a‘definitive”nEQative deterninatien -
which conforms with legisiative and judicial standards.
Production projectidns:were prOGided‘by five'ofyeniy seven
firms that complied with the Commission's request for‘iQéS
data. This'slight response  indicated that production estimates
were substantially*higher than'1984 figures. Three 6f-tnese
same seven firms failed to offer 1985 projections for annual
capacity. Of the four that complied, capacity was estimated to
be much greater than actual’ 1984 figures.“ - .
Capacity utilization pro;ections ‘for 1985 can be derived
from the information’ available but these figures are
illustrative of the difficulty in placing much faith in these
preliminary.data. Once again, only fdur'dfvthe"Se§en'reébrting
firms submitted infdrmation'éntcapacity utilization. One of
these firms estimated its 1985 production level to be ten tines.
"greater-than its estimated 1985 capacity. The remaining firms
projected that their 1985-capacity utilization would renain'
approximately the same when qomp%red<with actual 1984 figures.
Similar prorlems exist wiﬁn~reépéc£ to prdfections fori1985‘

Taiwanese total exports and exports to the U.S. The data are
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scant and the numbers raise_mofg ques;iohs than answers in a 45
d#f iﬂQestigation. Generally, projecﬁions<for future exports
to the U.S. are down and exports to other countries are up when
compared f: their respective 1984 counterparts. 17/

Also, pursuant to statutory requirements, the Commission
sought data on importers' inventogies and received information
showipg that these inventories hga.incregaed 71'percent over
the period 6f the investigation. However, the data base was
thin. During the éime frame_otAthe preliminary investigation
the Commission obtained this information from firms accounting
for only 24 percent of imports from Taiwan in 1984.

Fiqaily, the Commission develqpéd inadequate pricing
infqrmétion'in the alloted 45 days. The data actually received
came ff&m ghe same six firms that supplied data on importers'
invenpo;ies; In short, the Commission gathered pricing
information from firms accounting for less than 25 percent of
Tﬁiwéheée imports into the United States. Clearly, in a final
investigation the parties would have more time to meet the
COmmiésioﬁ's requests for data, and the Commission would have
more time to,ﬁnalyée this information.

Let me ciose with this thought. From my vantage point,
there is:q sinqle critical issue before the Commission in this

remand: In light of the CAFC's determination in American Lamb

can the Commission lawfully terminate this motorcycle battery

investigation? Based on my review of the record, I think the

17/ U.S. Department of State cable in response to USITC
Investigation on 12-volt motorcycle batteries received on the
night of February 19, 1985. '



39

Commission has found no "clear and convincing evidence that
there is no . . . threat of [material] injury. . . ."
Moreover, because of gaps in the record the Commission cannot
say that”";o Likelihood.exists that contrary evidence will
arise in a final investigation."

As a consequence, I have no choice but to render an
affirmative determination that there is a reasonable indication
that domestic producers of 12-volt motorcycle batteries are
being threatened with material injury from allegedly LTFV

imports from Taiwan.



Dissenting Views of Commissioner Lodwick

12-Volt'Mogor6§cié”Battériéé‘froﬁ:Taiwdﬁ '
Inv. 731-TA-238(P) (Remand)

In 12=-Volt Motorcycle Batteries from Taiwan, Inv. No.
731-TA-238, USITC Pub. No. 1654 (1985), the five,, .
COmmlssioners then serving on the U.S. Internaticnal Trade
Commission (ITC, Commission) unanimously determined,. inter -
alia "that there is no reasonable indication that ‘an
1ndustry in the United States is...threatened with.
material injury...by reason of imports from Taiwan of
12-volt motorcycle batteries...which are alleged to, be .
sold in the United States at less than fair value

1/
(LTFV)."

The Court of International Trade in Yuasa-General
Battery Corp. et al. v. USITC et al., Ct. No. 85-04-00483
(Ct. Int'l Trade May 22, 1987), while affirming the
Commission's other determinations in the cited
investigation, concluded: (1) that the ITC's no-threat
determination was arbitrary and capricious and an abuse of
its discretion within the meaning of 19 U.S.C. section
1516a(b) (1) (A); (2, that the ITC's failure to consider
all of the seven relevant economic factors in 19 U.S.C.
section 1677(7) (F) (i) was not in accordance with law
within the meaning of 19 U.S.C. section 1516a(b) (1) (7).
In view of those conclusions , the Court remanded the
matter to the ITC "for reconsideration of the issue of
whether there is reasonable indication that the
l12-volt-motorcycle-battery industry in the United States
is threatened with material injury by reason of imports .

2/ .

from Taiwan;..."

The remand requires the Commission to "...consider
the matter anew. Neither its prior conclusion or the
interest of the party prevailing upon judicial review

3

governs the outcome..." What is required is "...a
good faith effort to reexamine the relevant issue without
a conscious commitment to a prior determination of the

4/
same factual question.”

In ordering this remand the Court has directed the
Commission to consider "all of [the relevant economic
factors in 19 U.S.C. section 1677(7)(F) (i), i.e., (II)

5

through (VIII)], at a minimum."
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Furthermore, the Court's dissection of the relevant
6/

portion of the "Views of the Commission" and the
parcelling out of the resulting pieces among the economic
‘factors, together with the Court's notation of the
specific factors which the Commission failed to consider,
makes evident: (1) the Court's intent to have the
Commission consider each of the relevant statutory
economic factors individually:; (2) the Court's expectation
that the Commission, in framing its determination, will
take care to correlate the articulation of 1ts analysis
with the respective factors. = :

I have, therefore, con51dered the remanded issue de
novo and geriatim per 19 U.S:C. section 1677(7) (F) (i)
4(II) (VIII), and determine that there is a reasonable-
indication that an industry in the United States is
threatened with material injury by reason of imports of
allegedly less-than-fair-value 12-volt motorcycle

V'8

batteries from Taiwan.

The seven relevant economic factors of 19 U.S.C.
section 1677 (7) (F) (i), adapted to the particulars of this
investigation, are: . - _ '

1. Taiwanese production capacity: any increase in.
production capacity or existing unused capacity
in Taiwan likely to result in a significant
increase 'in imports of 12—volt motorcycle
batteries to the U S. :

2. . U.S. market penetration. “any rapid increase in ' -

U.S. market penetration and the likelihood' that - -

the penetration will increase to an injurious
‘level. 4 _

3. Prices:‘ the probability that Taiwanese 12-volt
motorcycle batteries will enter the U.S. at
" prices that will have a depre551ng or suppre551ng
effect on U.S. prices.

4. - Inventories. "any substantial’ increase in

inventories of 12-volt motorcycle batteries in
the U.S.

5. Taiwanese production capacity: the presence of
underutilized capacity for producing 12-volt
‘motorcycle batteries in Taiwan.

6. Other adverse' trends: 'any other demonstrable
adverse trends that indicate the probability
that the importation of Taiwanese 12-volt
motorcycle batteries will be the cause of actual

injury .



7. Product shifting: the potential for product
shifting if Taiwanese production facilities,
which can be used to produce certain other
products, are also used to produce l1l2-volt
motorcycle batteries.

Analysis of the record data pertaining to each of the
seven factors follows.

1. Taiwanese production capacity.
The information on Taiwanese capacity came by State

Department cable late in the investigation. The cable
reported partial data which had been provided for seven
companies. Data for 1982 and 1983 showed capacity for
each of only five of the seven companies. Data for 1984
showed the capacity of each of the seven companies.
However, the cable information also showed production for
all seven companies during each of the years 1982-84.

Taiwanese capacity appeared to be increasing during
the period of the investigation. The cable data for just
the five companies reporting capacity figures throughout
1982-1984 showed a moderate increase over the

10/ o
peried. The capacity figures for the two other firms
add an additional substantial increase to the total for

ll/ :

1984.

While this is the best available information on
increases in Taiwanese capacity, and the Commission is
required to act on that, the significance of that
information may be questloned because both of the domestic
producers imported 12-volt motorcycle batteries from

12
Taiwan during the period of investigation.—_/ While the
incomplete capacity data on Taiwanese producers and the
relationships between domestic and Taiwanese producers
tend to derogate from the otherwise apparent significance
of the increase in capacity, it in no way diminishes what
is probably the more significant aspect of the data as it
pertains to the issue of threat: the magnitude of the
capacity which existed at the point where threat is to be
assessed, i.e., at the end of the investigative period,
1984.

The best available information is that Taiwanese

. i3/
capacity in 1984 was 2,130,000. Of that capacity,
14/
39.7 percent, representing 845,610 units, was not

being utilized. That unused capacity represents 173% of
exports to the U.S. in 1984.
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In addition, production for the seven firms increased
25% during 1982-1984. Exports to the U.S. accounted for a
large and generally stable share of this production, with
the ratio of exports to the U.S. to-Taiwanese production
ranging from 37% to 40% during 1982-1984, 38% in 1984.

To summarize, Taiwanese capacity appears to have been
increasing, production was increasing, exports to the U.S.
accounted for a large and stable share of production, and
considerable available capacity continued to exist. These
points, taken together, support the existence of threat.

PO

2. U.s. market penetration.‘51

Three elements provide the material for: asse551ng
threat to the U.S. industry in this investigation in terms
of market penetration.:

First, the U.S. market ‘for 12-volt motorcycle .
batteries expanded during the ‘investigative period. 1In-
1983 the U.S. market increased 28.9% over 1982, and in
1984 15.3% over 1983, ‘for ‘a total increase from 1982 to
1984 of 48.7%. '

Second, the market share of the U. S. producers
declined roughly 30% from 1982 to 1984.u

Third, the market share of Taiwanese imports
increased roughly 60% from 1982 to 1984. '

In sum then, the picture shows Taiwanese imports )
taking annually increasing shares of growing ‘markets while
the market share of U.S. producers is annually '
diminishing. Market shares and what they portend for the
U.s. industry thus appear as a significant factor in
assessing threat in this 1nvest1gation.

As noted,.the U.s.’ producers are also importers of
Tajwanese 12-volt motorcycle batteries. The market share
of the U.S. producers' Taiwanese imports increased
approximately 25% over the investigative period. While
this may detract from the weight which might otherwise be
accorded to the Taiwanese-imports market shares, the rate
of increase at which 12-volt motorcycle batteries were
imported from Taiwan by "other ‘importers" over the period
of investigation as shown by market shares was nearly
three times that of the U.S. producers, and these "other
producers" started with a substantially larger market
share in 1982. "In short, the significance of the
increasing market penetration of Taiwanese imports
persists in the assessment of threat to the u.s." industry.
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3., Prices

Price data on two popular models was compiled as
represeritative of 12-volt motorcycle batteries. Price
trends were not persistent over the investigative period,
but prices generally declined during 1983 and 1984. These
drops in prices were substantial. While prices were
prec1p1tously dropplng, the data shows underselling by
Taiwanese imports in some quarters of 1983 and in all
quarters of 1984. The underselling by Taiwanese imports
at its higher levels was substantial and moderated from

15/
quarter to quarter in 1984.

In addition to what can be construed relevant to
threat directly from this price data, there is evidence in
the record that the then-recent Taiwanese import prices
demonstrated a capacity for injuring the U.S. industry in
the near term. Yuasa-General claimed that it had lost

16

sales and annualized revenue 1/ during 'the 1982-84
period largely as the result of losing to Taiwanese
imports four firms which had been major customers, and
price reductions made to meet the lower prices of those

17/

imports. Two of the firms confirmed that they had
recently changed suppliers from Yuasa-General to l1l2-volt
motorcycle batteries from Taiwan, and cited lower price,
and better service, as reasons. This preliminary
investigation record contains no data on the volumes of
purchases by these former customers.

A representative of another firm stated that the
company currently buys l12-volt motorcycle batteries from
Taiwan but did not know if the firm had recently switched
suppliers. Presumably, that, and other information
relative to assessing the further s1gnificance of these
claimed losses would be available in a final
investigation, as would additional information and
clarification of Yuasa-General's claims regarding lost

18/

revenues.

19/
4. Inventories.

The data on importers! inventories was obtained from
six firms that account for only 24.1% of the l1l2-volt
20
motorcycle batteries imported from Taiwan in 1984.——/
Therefore, no direct comparisons can be made with the more
complete data on imports, consumption, etc., but the
increase shown by the data from these six firms is »
instructive and does make some contribution to the finding
that the U.S. industry was threatened. From 24,558 units
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in 1982, the importers' inventories increased in 1983 by
27 7% and in 1984 by 33.8%, for an increase over the
21/

+ investigative period, 1982- 1984, of 70.8%. While the
absolute numbers represented by these percentages are not- .
large compared with the size of the U.S. market, the trend
demonstrated is compatible with and contrlbutes to the
other factors showlng threat. ,

5. Taiwanese production capacity.
This factor was discussed under item 1. above.
6. Other adverse trends.

' 22/ _ _

o As noted by the Court, the Commission in its
views observed that the available financial information
indlcated that Exide, one of the two producers comprising

23 *
the U.S. industry, was "exper1enc1ng dlfflculties."

The Court's poznt is well taken, that, in an industry
comprising two producers, one producer's difficulties can.
be a significant consideration in assessing whether
imports pose a threat of material injury to the industry.
(The fact that Exide's then-existing difficulties had not
been caused by Taiwanese imports does not preclude
consideration of Exide's condition in analyzing the threat
issue. 1In analy21ng threat, you "take 'em as you find
'em."”) A person in poor condltion being more susceptible’
to disease, so a domestic producer experienc1ng
difficulties is more in risk of experiencing material
injury as a result of imports.

Four considerations here contribute to the
conclusions that threat exists in this preliminary
investigation and that a final investigation is required.
First is the environment (comprising the points discussed -
above concerning capacity, imports, market shares, etc.) -
which existed at the close of 1984. Second, Exide was
"experiencing difficulties." Third, Exide is not an- -
insignificant part of the U.S. industry in capacity or

24/
production. . Fourth, income-and-loss data for Exide
25/

for 1984 were incomplete.
7. Product shifting.'

There are no on-going investigations or outstanding
anti-dumping or countervailing duty orders on products
imported from Taiwan which are likely to result in a shift
of production from such products into productlon of
12-volt motorcycle batteries.
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Having examined the record in this preliminary
investigation in terms of all the relevant economic
factors, including the seven relevant factors set forth in
19 U.S.C. section 1677(7) (F) (i), I determine in accordance
with the requirements of 19 U.S.C. section 1673b(a) and
American Lamb Co. v. United States, 785 F.2d 994, 1001
(Fed. Cir. 1986), respectively, that: there is a
reasonable indication that an industry in the United
States is threatened with material injury by reason of
imports of allegedly less-than-fair-value l12-volt
motorcycle batteries from Taiwan; the threat of material
injury is real and actual injury is imminent; the record
as a whole does not contain clear and convincing evidence
that there is no threat of material injury; the record as
a whole does not support a determination that no
likelihood exists that contrary evidence will arise in a
final investigation.
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USITC Pub. 1654 (Feb. 1985) [hereinafter cited

.as "Pub. 1654"] at 1,3.

Slip op. 87-60 at 17-18.

USX Corp. v. United States, Slip op. 87-66 (June
1, 1987) at 11 (citations omitted).

14.
Slip op. 87-60 at 17.

Pub. 1654 at 11~-12; quoted in haec verba, Slip

-op.87-60 at 10.

19 U.S.C. section 1673b(a).

The Court having affirmed the Commission's
determinations of the other issues in the
investigation, including the determination of no

. reasonable indication of material injury, I, of

course, have not considered de novo any of those
issues.’ '

Most of the cable data is summarized in Pub.
1654 at A-17, text and Table 9. Data as to the
individual companies is confidential. ConfDoc
13 of List No. 2 of the Administrative Record.

Of the five companies which did provide capacity
data for each of the three years of the
investigative period, two reported increases in
capac1ty.

' The information on capac1ty is not complete nor

is it the best that could be expected to be
available in .a final investigation. The State
Department cable notes that data for one named
company (the magnitude of which is unknown) had
not been submitted, nor had the Taiwan Electric
Appliances "Manufacturers' Association (which

" had compiled the data reported in the cable) yet

submitted the promised information for "the
industry as a whole."

' The two. domestic producers import 12-volt

motorcycle batteries from two of the Taiwanese
producers which provided capacity data for each
of the three years of the investigative period.

47



L

§ &

e R

Pub. 1654 at A-17. This is the total for the
seven companies which provided the data compiled
in the state Department cablée. In fact,
capacity may have been greater. See ll/ supra.

Reciprocal of 60.3% capacity utilization. Pub.
1654 at A-17.

ConfDoc 12 at A-30-31, Tables 12, 13.
ConfDoc 12 at A-33; Pub 1654 at A-25.

One firm reported that it no longer deals in
motorcycle batteries.

ConfDoc 12 at A-34; Pub. 1654 at A-26.

This factor does not specify what inventories
are to be considered: importers, domestic
producers, or both. While the condition of
domestic producers' inventories could indicate
threat, they are not probative in this
investigation in view of the decline annually
in absolute terms and as shares of their
shipments. ConfDoc 12 at A-13; Pub. 1654 at A-9.

Pub. 1654 at A-17.

Pub. 1654 at A-17.

*Slip op. 87-60 at 16.

This observation was made by the Commission in
the course of its general discussion of the U.S.
industy. Further on, in the course of
discussing material injury, the Commission

. stated its conclusion that Exide's difficultiss

were due to factors other than Taiwanese
imports. Still further on, in its discussion of
the threat issue, the Commission made a general

reference to "the condition of the domestic -

industry" and stated that the "trend of the
industry's performance is positive." No mention
was here made of Exide's “difficulties." Pub.
1654 at 9, 10, 12. g

ConfDoc 12 at A-1ll, Table 3.

Exide had provided income-and-loss data for only
the first three months of 1984, i.e., to the end
of its then newly-adopted accounting year, March
31, 1984, Exide's data to December 31, 1984, was
requested but had not been received. Pub. 1654
at A-1l1l.
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