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In 1985, the U.S. International Trade Commission made a 

determination in investigation No. 701-TA-224 (Final) that 

an industry in the United States was materially injured by 

reason of subsidized imports of live swine from Canada 

(USITC Pub. No. 1733 (1985)). That determination was 

subsequently appealed to the U.S. Court of International 

Trade and remanded to the Commission for further 

consideration (Alberta Pork Producers' Marketing Board v. 

United States, Ct. No. 85-09-01257, Slip Op. 87-97, 

Aug. 8, 1987). The attached views were submitted to the 

Court in response to the remand. 





Uih&D ftftD UlWWWATIOIW. 'tun OWJU109 
WUbingt.on. D.C. 

~U... Ho. 701-U-UA (Filaal) (7 14) 

LIYS IWID A11D POU nOM CAIW>A 

YJKWS OP ftl CX81IllIOW 11 

We -~•t.e~na,that an lndu•trr ln tbe,Vnlbd ltatea l8 •terlallJ Injured 

"7 ..-on of biporta of llve 9WlM tlld&b are •••ldlsed •r tM aonnm.nt of 

C8n:-da~ ~r. deterall)etlon l• IJa•ed upon our eoulderatlon of tbe edjuted 

econoMtrlc ••tl.aat•• of.nlneprlc• flexl•llltlu and the pu•ll•i.d prlclfta 

data,'•• wll u upon tho•• other factorm w dbcu•••d ln oiar final 

1'. oplnlon. • 

Jh! Scopa of our.•emand Datermlnatlon 

On Au1u•t. 8, 1987, the court of lntematlonal ~· (CU) •tand a 

judpent 1n Alberta Pork Produceni• lark•tlng Board v. Unlted l\ttt•• allp • 

... a7-t7 (ct.. ~·1 ~ .... a •• 1M7) r m•tna tM C '•'"'• 

1' Cc.mb•lonar kb• and 0-l••laur am- nt.el1 afflsmtl.i,. liiftema'-• 
llehl_. ... Wlca·CllalTmn 9Nnedale .... 11119\tw ~. 11! 
&ddltlonal and Dl11entlng Ylew8 of Chairman Ll•'91er at 17 and D111Mltlfta 
Ylew• pf Ylc• Chairman Anne s. Brun•dale at 19. co..1.••loner Loclvlc1' 4ld ut 
partlci,at.e ln thl• lnve1tl&•tlon. An •vMllJ dlvlded vote eOn.tlt.utea an 
afflrma~lve dateralnatlon. I!! 19 v.1.c. S 1677(11). · · 

.. . 
11 Llv• IVln• and -Pork from Canada, Inv. •o. 101-n-22• (rlnal). 



dat.erminat.lon f oi•:-:a.: ·t'Mvaluatl0n of t.be ·evidence eoncend.na · tt. prlce 

ela•tlclU.• relied on i»7' -the Coilni•a!DA la lb f !nal dat.ermlnatlon. 1'M 

court. •tatad tbat. "l•l~ the Comlli.••ion found llv• 8Wine and~ to lie 
. .. ~ . . ' 

different product•, ••• the uae of ela•llclty ••tl.mat•• Which aay be derived 

f l'"Olll change• ln npply of pork and live awin• l• inappropriate for determlnlng 

llhe.~he~,. the lnjurt ·to· the' 11v• swine.' lftdu1trt l• by ru•on of eub•ldlsed 
.i'' .•. ' ' 

llllpo~• ,~f live, swine;" I.I · ·the . eot.lrt ·,-tat•d tbat lf t.1'e price f lexibilltl•• 

UHd ~-~t.._e.,..,•,taff econom.l.•t'8 ·eummar,-report •are not derived fm llv• ftln• 

on1,._,, .t.~·;:Commi••ion aa1t '.recon.ider lt• deter.1.natlon with nmpect to the 
•: .. 

effect of lncrea1ed·Ca"'dlan import• on United Stat•• ·11ve swine prle••·· !I 

• 
Material lnJurY br r•••on of 8Ubaldlsed import• from Canada 

~ - . 

.. cau•e of the narr~ •cope of thb rmnd lnve1U.gat.lon, our anai1•ll l• 

11.alt.ed t.o·)· . .an:;-examinatlon-'ot·: the eff•ct of lmi>orl1 ·-- prlc•• ln the United 

ln tile Comml••lon'• final detenllnatlon, .,. det.el'lllnd that Import.a of 

canacuan 81flne tMN bav!na a deprM•!na effect on damutle prleM,-1-tlna that 

: .. ~ ,\: '?;·t~. :'"~ .... } :·· .. ·~~·~,:.;: ~ ....... ~. 

11 81'.P op.--at'..t9:~.'r·.J . . 
!I sllp. op. at SO. !'he Court ~~c1ed tba~ th• Coml•1ion aay •either obtain . 
new data for lt• .. pt-lce •la1Ucltj' e1Umat.e1 or ldentlfJ and explain What data 
ln th• pl'eaent record npport.1 th• ndeterminatlon. •· ·On Augu1t 24, 1987, the 
Commi1•ion voted not to reopen t.h• record to obtain new data for lt.1 reman4 
determiutlon. JllV-17-135. 

J/ !!! a!!2 Additional Yiewa of Commi1•ion1r David B. Sahr ·~ •-



_,_ 

. . . . . . ' ~ 

llblch were U8ad 'ln Uaa~. determination, Jaow9var,,. lfare DO~ derived fra data OD 

' .... ; ·: .. ,, . '. . . .' .. 
llva intln• .. onl)'. - Accordlngly, •• ordered b)' the court~ .,. ncon•lderad 

. . . 
: ~ 

our det~nninatl~ with re•pact to the effect of lncrea•ed cana~lan import• on. 

VnltecS Stat•• llve nine prlc••· . ..· ..... 

In ·detanilnlng llbather to rely. on the ava.llable eeonom.trl~ u~laate• of 

:ncord ln our nmand detendnatlon, .,. aa•t ~b ._. prellalnarr. 
. . ' . . .... ; .. . 

. . . 

'determination•. Pint, we determine that tbe econometric ••tliaat.u ln the. 
·, . ., ' . . . 

. ". ' . .-:: .: . ' . . .: . . ' .. 11 
ncorcS are the ba•t information of thb nature. avalla).le to ua. ~ 

. -~ ; .. 
aeconct,• ln our recon•icSaraUon of th• price effect.a~:-. ·ilo.te that 

. >..... .. 
;..... . . . 

. ••t.lmat•• of nln• prlc• flaxlb.llity coefficient• ~re aenerau,, .,, aeeu•lt)', 

buacS up~ :d~ta . t~t · l~clucSa both ·awlne and pork •. 11 we ·acknowledge that 
'... . '" . ,;· ). , . ; . " ·::'' : . . . . . 

tlaa ~~e-ol.4ata ~!ch.aggregate awln• and pork.lntrocSu~e•.an aggregation bl.a• 

into t.b. · ••t.lutl~. p~c•~~re. !I . . . .. 

lloreovar, the eoeff1data prov!dad bJ' tlla up~ 14tnaa• .. .,_. 1f1tbtn 
' ,• • •" I' • • ' .... 

' ~ ~· ' : . ,_ .... ·. . 
.. nna• of coef f lcl•t.8 for 11•• m. \Mt. .. NP,orl::ad la u.. profualonal 

--~~-l ·,: :..f • : • ; ' . . 1' ¥ • • • • • • ; •' • • • • • ; ' 

l ' ID Orflca of Sconomlc• ........... SC-K"'.'355 (lept. 10, 1111) • 
• ·;· ~:.. .. 1.~ • v. . . . ;·. •. .. ' 

11 ... lt:V.S~C.· I 1677e(b):; · .- . :· :: .. _ 

!I I!! SC-X-355. We al•o note that proper ••tlmatlon of price flaxlbllltl•• 
muat lncluc!a all economic variable• that •l&nlf lcantly impact on the nlna 
aarkat lncludlng auch variable• •• pork ••l••, beef ••l••· chicken aal••• fl•b 
aal•• and con8Ulll8r income•, d••Plt• the fact that the•• variable• are out.id• 
of the awln• lnc!u•try per ••. D. 

11 U· 



• • ,1'\~ .. -: .: . 

J.l~t.ure. 12' . 11owev.r, ~1 of Ua..e -e.u:Satu .~ ~id·~ d.~ ·~~,, 
••' .. ·. • - •I•~· ~ '. :\:,,_..:)•~:; , .. , .... ;--... ·\ '. -~·:~ : ".•: • ..,·f',.:J,. ... 

nlate :81d.ne·prlca•,;t.0·:a'. 1.-nt.lt1 vU-labla tbat. IDC~ ~and JN»rk • 

• ' ~ _.,, ' •• f •• ' ., ., ,• •• : {' : ·:· ~ ' . ' • '· '. • 

flnd that .t"- bla• introduced l• V.17 nall becauie ll!Ported pon···accounta for 
. . 

.· ' . I ~ "i • '~ j ' . . ., .. • !· ~"' .. :, ) : ." '/' . .,_, 

·<- i • .._.,. .····i 

Wlnally, n were able to ,uanU.fJ tbla blaa and :.arrlva -~t'~ ~n~• of . . .... 
. . . . . .· • ,.: "'I, ·., 

unbl•••d p~lce.f~•~lbllltl••·tbat are applicable' to llv• nlna onlJ • 
: ,; ~'' .. '<l , 

.,.elf lca111, the :ran&• of. bl•••d prle• flexlblllt.iea upcm · wht~~ ·th. . 
c0tal••~on .••••ct lt• final ••t•rmlnatlon nl. 1·.o0 to~~2}oo •re•• the'. ~~I~ ~,·· 
unblaaed price flexlbllltlea·, Whlcb we n0w rely up0n, 'la 0~97 to 1.98~ ll/ 

• . , r ~ ~ . ~" fte•• latt.ei-prlce.flexlbllltl•• apply to w1n:•on11 an:iS relate.wine prlc•• 

to t.ba ••l•• ~of : mn•. to . domaatlc •laugtate'r bou·~· .. : I!/ ' ... ~y·. ~~d :; ·: ·,· '" f ::· 

. ' . . /; .; ·. . • ; •· '· • - • ~ . . \; i. . ; ~ : ~ '., .. . ~ • : • .; ;;- ·: 

the ux~ aggr•a•t.lon bl•••• that were found"t.0 exlat in U.li• lnveatlaatlon 

and f lnd tha.t. .. the ••tl.ute• of th••• bl••·· are t•mallve11' ...Worted 'y t~ 
fact• of record. )!/ 

. . , .... :. ~ ..... :--:. ~·;;· ·. .·;j .·.~-~~~·:~···~.>;, • 
.. 1.-1 c~Ued.to -.ru• din&Nririt'ldt.li ·UMI COurt'' conclulon 

. ~ • • '~~ '.,;., . ''{·· :: " l: .. '. :.~ •. " ·-~:<t_'.; :~·",'ti':. i.::•1 

t.laat, ~ co.l••lon cannot-nit on··an aa&NPta&t'· 'data ..... ...,.. lt .. tarll!DM 

!QI li· Ve note that ·thla l• .. an.-unulhl&l 'eaae:'.ln 'the ··eniie ~~;.tt~ e;tbi:ti~ .. , 
providiad by petltlon•r• and napondent were elo•• enough.~ .. ~a,q• t1:A-t ,~ .. "; ·'.: 
Commiaalon vaa able to uae ••t.lmat•• 1>7 both part.le•.' · · · 

' t 

ll' li·. 

ll' li· 

ll' li· 

li' li· 

Y/ U· at t. 
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that t.bn'e ara· two lib product•. lil •cmethalus, ~be Cpmfee1on, of 

c0une, will comply with the Court•• ~ order. 

~ thl8 remand .iDvuUgaUon. • bave also recalculated tba iapact OD 

8V1na prlce8 and gr088 revanuaa of U.S. 8V1ne growera cauaed bJ Chang88 in the . 

canad1an ehara of the lntagrat.ed V.S./Canadlan llva 8Vlna aarkat.. !!I Por 

tba•• particular .. aeuramant.e, price flexlb1llt.l•• ware adjuat.ad for the bla• 

neultlng from the aggregat.lon of llv• 8Vlna and pork data. ll' Having aa4a 

our prellal.nary flncllng•, .,. exa1na4 tba racalculat.lon• lnvolvlng the aaxlmum 

bl••••· fta ra•ult• of the•• recalculat.iona •how that. the Canadian •hare fall 

ln 1983 and cau••4 •vine price• to be approxlmat.aly •• 18 to •• 38 par 

hundredweight blgbar than the prlc•• would bava bean wit.bout. the decrea•• ln 

• th• Canadian •hare. Wurther9 the Canadian •hara ro•• ln 1984 and ·cau•ed 8Vlna 

price• to be approxlmat.aly •• 62 to •1.26 par hundredweight. lower than tba 

Ill lie alao aa•t axpren our concana over a •tat.ement bJ t.ba Court lndlcatln& 
t.bat a notation on a ...o pad made bJ the •taf f economist. ln tba final 
lnvaatigatlon wa•.luufficient. evidence of record. Slip. op. attl. %t la 
common practice for the Commi••lon to ralJ' on tba telephone aotu of lt• 
prof•••ional •taff •• part of tba evidence of record ln lt• lnve•tiptlona. 
Th• Co1nmbaion la under vary •tringant U.1118 con•tralnt• to complete it.a 
lnvuUgatiou and, ln MDJ iutancae, our atatutorr U.. eoutraillt.8 a!llplt 
do not afford our ,,rofe••ional auff the opportunitJ to prepare formal 
memorandum:incorporatlng not•• of the numerou• telephone convar•atlona tbaJ 
engagailn. •onatbal•••· th• Comml.••lon, of naceaalt.7, aa•t. r•lJ on the 
~11taff•: not•• •• part of the adminbtratlva record. Plnally, lt wa• clear to 
u• that the memo notation "1.00-farm" referred to the price •1a•tlcltJ of 

'demand for 8wine. 

!!/ C011Dl••ionar aohr noted that ha view• th••• calculat.iona •• .. rel7 
lllu•trativa. I!! Additional View• of COllllD.l••loner David B. SOhr at I. 

!!/ Sae SC-X-360 (Sept.. 14, 1987). 



pr1ca8 would bava ltaaD llit.Jlout tM ~ lD tbe c:anadl~ nar.. au.d ma 

v.s.D.&. fONcuu, t.1'e Camni•rion projected an lDcnu• lD tM CIDa41an 

•rbt •bare of 11va ftlna for 1185 llbicb would cau.e ariDA prlcu t.o .. 

approxlmatalf •• 17 to •• 36 pe~ hundredweight lower than tba prlca• 'fOUld have 

.. en without the lncr•••• ln the Canadian •bare during 1985. t'bu~,. the total 

lncr•••• ln th• Canadian •hara during 198• and 1985 cau•ad an ••tlaatad 

daclln• ln 8Vln• prlc•• from •• 71 to tl.62. 

Ve al•o axam.lned the •11ragata llllpact on aro•• revenue• of all u.s. 

arow•r• a• a re8Ult of cban&•• ln tba Canadian •hare of the llv• 8Vlne 

.. rket. Ve ••tl.matad that aro•• revenue• lfel'• higher b7 approxlaat•l1' •3• 

allU.on to '13 allllon ln 1983, and ~bat 1roH revarwe• wra lower bJ 

• • approximately •11• allllon to •232 allllon ln 19H. Wor 1985, ve projected 

lower gro•• revenua1 by approxlaataly •30 allllon to .,. allllon. t'ba 

••tlmat•• of t.be maxi.mum bl•••• ara •o ... u and tba re8Ulting cbangea ln t.ba 

f lguraa cauaad by the racalculatlou ara •o ... 11 tbat t.baaa recalculated 

fJ.pru lD ~unction wlt.b other facton w ducu••ad lD tM flDal oplalon, ., 

C0111Pel1 a dataralnatlon tbat tbe doma•tlc 8Vlna lnduatrJ lD tb8 VDlted Stat. 
' . 

'8 •tarlallJ lnjure4 bJ nuon of •b•lillsad Ulport.. 

v. •tru•, bowavar, ~t tlMI prlciD& analr•u u not baaed •olat, on u. 

elaatlclty eatlmat•• a• adjuate4 to take lnto account t.ba Court'• concern.8. 

' Ve al•o rely, •• we did ln our final oplnlon, on the publlaha4 pricing data. 
' . 

Ve find that the publl•h•d u.s. prlca8 for bal'&"OWI ~d &llt• averaged •55 par 

hundredweight ln 1982, dropped to ••a per bundre4welght ln 1983, and than ro•• 

•lightly to ••• par hundredweight ln 1984. '!'ha publlahed u.1. prlc• daclln•d 



_,_ 

&rt.bar averqlng ••spar llundradvai&ht-durin& t.h9 firat flUAri.ar of 1185 

CDllP•r•d wit.h $•8 par bundredwaigbt during the corresponding period of ~9U. 

na zoecord lndicata that the pd»llahad pricing data ... •1epruentat.lve 

and 1ood lftdicatore~ ··~f pricea ln tbe ~~•t. lli ~ring tbl• .... overall 
20/ period, t.bere vaa a rapid lncraa•• in the Canadian •bare of th• aarket. -

,·. 

!'be rapid lncraa•• ln the CAnadian abare of the aark•t by aub•idized import.a 
•. 

bu bad a di•ruptlv• affect on t.ha u.a. •rk•t that, comblned vltb t.ba 

depre••lng effect that thb lncraa•ed •bare bad on nine prlc•• ae nf lactad 

ln the publi•bed pricing data, lead ue to conclude tbat tbe dOM•tie lndu•trJ 
,. 

bA• ba~ -ta~ially·i.~ur~d by ~a•on of -tb aubject llllporu. 

PlnallJ~ .,. find tbat-~oth t.~ econometrlc analJ•i• and the analy•i• of . . . '. . . : . . 

tba publl•bed. ·prictft& data 8Upp~rt our aff irmatlv• determination. 
. . 

,. '·' 

•on•thele8a, even in the ab•ence of t.ba econometric data, w eonalcter t.ba 
" . ' . ~ . 

publl8~4 pricing data alone to be .uf f icient to eupport our affirmative 
. . .. . ' .. 

' 
d~tandnat.ion, Vt.an taken together with the o_ther fact.on clbcuHed lD our 

flDai optDhn. V.~ tmnfore, detel'alna ~ • indust.rr t.n ~ vnltea Stat.M 
. .-~ ... 

la aatarlallJ lQJund bJ reuon of llllport.a of live Mdna lfb1eb are . .-ldlse4 

., t.be goverwut of canacta. 

' .. 
'•I _ I • ' 

=ll' ~iin.crJpt of .t.ba briefing and vote ln t.ba final. lnvelltlgatlon at·s. 
··~~.;_. . . ·,, . ~. . . ... . . . . . . . . . 
'• ·~t(•f. . ' •• • .· . . . . . • 

iR/ In· our .. final· lDvutlgaU.on, we axaml.ried the. volume" of llllport• both l.n 
abeolute ,t,anu··anct· ln tenu of market penetration. Llve SWlfte ·and Pork from· 
Canada, Inv~ ··O~ ·701-'rA-22• (Plnal)t USlTC'Pub~ 'i733 at 12. We concluded tbat 
there bad- been a :.rapid lncraa•• in. the ·Canadian •hare· of th• ·aanet~ USITC 
Pub. 1733 ·at 1• •. ·."Iba· court found that "there -l• ·.ub•t.antlal evlclance on the 
record to •upport .. t.he Comml••ion'• eonclu•lon tbat·'tlie voluma 'of canatlan 
brport• of live nine l• a1gnifleant." · IUp. op. at ~2. - ·· · 



•-

.ADJ>ItlORAL VUYS OF 'COISMISSlOREll' AlVID I ..... 

. / . ) . . ' . ,. •' 

Llv• SvJ.ne and Porli From -Cmad•" 
·, . 

Inv. Ro. 701-'l'A:224 (bundf -- · 
- ' .. '• 

;. .' 
. '· 

· '1'bla investigation r•tUm•d to the ·eomisalon ~or ·r.~temi_iiation ~;uant to 

the order of the Court of International Tracie in Alb•rt• Porlc P~c•r••· -

-. " -- ' - - -. " ; . - . - - !' _ .. 

lnvol,ved an appeal froa the Comllb•ion'• final determination in Live SwJ.n• ad.-· :· 
. -. 

. - - ; - - .. _. - . ' ' . . ;' . . . . :.;,.; .. 
Porlc ~rom- Canad• -(Live SttJ.n•), IllV~ Ro:. \701·'1'A·224 (Final)~- VSI'fC 'tub. "1733. (July · 

·.v. 

1985) ~ !/ '1'h• order of: th• Court apeci'ficaliy ·relate• tc; · •tat~nt• aa48 'in the 
I . . • • • .. • • . - • '. •. ·:· ;<• \ - .. - • ,-.-. ; _-_ 

· Comlii••ion'a majority vi•v•,: concerning certain price ·ela•ticltiea, S.n •\lpport of 

ita affimatlve daundDatlon. JI a.can•• of cenaln mN.~ aspecti of ·t:bb

ruenct order. 1 believe it approprlaee to OU.r dae•• additioaa1 vt .... 

Ill 

'. . ;". 

In that· S.nve•tigatlon, -a t:hr••·aeaber Commb•ion (tVo ~111'.a~onera. U,vtng 
reou.ed themaelve•) aade- tvo aplit 'determinations.-'· C:Omili•.•~~era Eck•.•' and 
my•plf found that the doae•tic'lnc!Uatry producing live .Vine waa aaterially 
injured by rea•on of import• of live avine"froli Canada, ~ Yice Ch&i~. 
Llebeler and myself found. that the dolie•tic' induatry ·producing por~ pr_oducts 
vas not -materially injured or threatened vith-.&terial"l~ju~ by: r•Hon of_
Canadian pork import•. The latter determination having ~eeri 'U,held'by the 
Court of International Trade in N•tfon•l Pork Producer• Council v. United 
St•te•, Slip Op. 87-63 (Nay 28, 1987), this remand lnvolve•iour determination 
relating to live nine. ' 

y Live SvJ.ne, View• of th• Commla•ion at 13. 
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nie Court'• specific remand order; contained in ita conclusion, h as follows: 

•the Commi••lon'a detemination l• remanded for reevaluation of 
evidence concerning price aluticitie• relied on by d'8 
Commission in lta flnal decenination. • Y · 

"!'he acope of thb order b further detailed in the body of the Court'• opinion: 

Since the Commission found live 8Vine and pork to be different 
products, the Court find.a the use of elasticity estimates which 
may be derived from changes in the •upply of pork and live 
avine to be inappropriate for determining whether"injury to the 
live avine industry i• by reason of the •ub•idized laports of 
live 8Vine. The Court ls not ln a position to atat• either 
that the price flexibilitie• used vere in fact for pork and 
live •vine or whether the Cammi•sion knowing that they were, if 
they are, would reverae ita c1etemination •••• 

Having found a potential error in the data apeclf ically relied 
upon by the Commiaaion in reaching it• determination regarding 
the depreaalng price effect of increased Canadian laports, the 
Coi!rt remand.a thb action for determination as to whether the 
pr~e flexibilities ••• are for only live 8Vine. If these price 
flexibilities are .not.derived from data on live swine only, the 
Commission must reconsider its determination with respect to 
the effect of increased Canadian imports on United States live 
•wine prices. The Commission aay either obtain new data for 
its price elasticity estillatiea or identify and explain what 
data in the present record aupports la redetermination. y 

1'he alutlcitle• .ulmlttad by the partle• and used ln t:he eo..t.aalon .. jorlty 

Tl•v• ~er~, in fact, derived froa tmpozta of both llw avine an4 pork. }/ 1'he ' 

acope of thi• .remand detenlnatlon i• a reconsideration of the Coimaiasion'• 

Unlted State• live 8Vine prices.• Tht. zemand thus relate• to the Commi••ion's 
; 

considefation of Section 771(7)(B)(ll)of the Tariff Act of 1930 (the effect of 

. 1/ Slip Op. at 56. 

!J Slip Op. at 49-50 (Emphasia added). 

y In·fact, thh vas known at the tille I aade my initial determination. Vhat 
value I placed on auch estimates wa. placed on the data vith full consideration 
gi•en to this fact. 
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!Jllport• of chat aerchandl8• on price• ln che United Stat•• for like products)~ u 

chat provi•lon ls £urther explained and amplified by Section 771(7)(C)(i1). 

Jn reconsidering sy original deteminatf.on on thb baala, I bav9 analyzed all 

of dae evidence compiled· in our origlnal Sslftatigation which nlate• to the price• 
. . 

of live swine in the United State• and Canada. I have recouidered che price 

elasticities referred to in our initial determination, and sy conclusf.ou aa to 

th••• i••ue• are ••t forch .ln the aajority opinion to vblcb the•• vlevs are 

additional. 
• 

.. cause I believe the •~ope of thl• reaand involve• a full recouideration of 

••ctlon 771(7)(1)(ii) facto~~. I feel lt l• alao illlportant to addr•••·C•rtain 

concerns expr••••d by the Court vhf.ch relate to the ue of price compariaou, upon 

vhich I expltcltly reU.ed in 'f!lY initial determination. §I Jn it• opinion, che 
• 

Court note• chat •one Co1111i•.•ioner cited •lgnlficant under•elling by Canadian bog 

!Jllport• aa a ba•i• for an affirmative lnJ\ll'Y finding.• 11 Jt further not•• •it b 

unclear what data formed the bub for the Co1111i••ioner'• finding that Canadian 

hog• •frequently under•old' doaeatic hog• in che United Stat••·• !/ · 1'be•• vere my 

~lndtng•., As one of th• DfD Keaber• of the c-laaloa who cuaprl••d .tile Ca=S.•lon 
. 'I 

.. Jority on die affimau ... datftlliDatlon ln cha ori&lul iaftatlptJon, .. ..U a 

Sn the remmd . imra•tigati~, . ~ believe lt would be useful for dl• Court to haw a 

mo~• detailed aplcatioD ~ .8,J detenlf ution 1rida rupect co price ,.,..ar18Dll8. 

f 

••clcg~f,nd 

The Co1111l••ion'• original determination in thi•·inveatigatlon involved chree 
I 

§/ See L.tve Stllne, Vieva of che Co111111aalon, at 14 n.49). 

1/ Slip Op. at 50. 

!/ Slip Op. at 51. , 
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·distinct elements, the like product and domestic industry (the •cope of our 

.lnvestlgation) •. tha condition· o£ ·die tndustzy (wbe~r die. busuatzy ·u aperlencing 

.. urial' 11ljury)',: arid' caU.adon (Whether dlat injury l• by nuon of the subject 
. ·. 

imporu). this remand involve• t!be ibird of the•• eleaimt9, causation. As 

specified· in Section 771(7)(1), the Commilsaton'• causation analy•b involves three 
. ' 

ele11ents, ·volume, 'Price,· and 1mp'act on the dolle•tic industry (which involves the 

relationship~' of various factor•) • · Very · •pecifically, thili r ... nd concerns the 

. .Second. of the•• elaenta ~··price. V 

·: ln considering price, ·congress· ha• directed the COmmlasion to co~ider ~ •the 

effect of,11.mporta of that llierchandbe on prices in th~ hited States for like 

product•:. w. The statute 'itself aupplle• th~ o~tllne• of thb consideration by 

•_pecifY:lng· tltat ·the Commlaalori •hould analyze,. •price undercutting by the imported 
• 

aerchatidi:ae aa compared to the price of the lib products of the Vnlted States• and 

whether the •effect of imports of ·•uch iaerch~l~e othe~lae &tepresaed prlces.~.or 

prevent• price lncrea•es.• !!/ 

The essential question addressed by the Comml••ion la what effect import• are 

~.b& on prtcu .. 'm ... Ualad StatM. · l liava uual.17 found the aoundut •tbocl of 

anal~ift&" 'data· 'qgut!0n 'is b look at the prlc•• ~~lw•. a4 to conalder i.-
' , ' ·1 • ' 

ltuslneanen are i.tkelj·to react ti> thea u a practical -tter, radler t:ban to rely 

OD abatract UdaatM aw:h .. ala8dddu. ..t:belaue J .. aJ.80 .-zmtta4 lty 

; ;., 

l -! 

. - • ·:?· •• .., 

J/. The Court apeclflcaUy affirmed the Commlaaloil'a -conclualona u to volume 
effects. Slip Op .•. ·~ 42. · . .. , _',,. . 

!QI Section 771(!)(B)(ii). 

!!/Section 771(7)(C)(li). 
. . . . .. . 

• 



12 

dle atatut• and constrained by dle lnfomation available to •• 111 our 

ln9eatlptlou to use a -.r1et7 of r ... onable •au~ u lq _. dw7 are not 

lnccma!atent v1th ~e atatute, Co reach ·my dec.1don~ ·· 
._, 

. In tbl• particulm: cue, -an evaluation of elastlclt7 .,,.&re• nuonable. So 

too, a direct comparlaon of pricea appeared probative. 'Reither wu u conclualve 

u 1 vould have preferred. D~ta· probl ... l••••ned· my reliance ~ either. ln the 

end, I was perauaded t:hat an affiraatiw conclualon vu ·warranted because the 

eluticlty analysla vu ccmai•cent with and confined· the fin4lqi Chat reaulced 

' fr• the direct prlc• oomparlaons. J therefore exercl1ed ., judpent .. • 

Commiaaioner to.conclude t:hat,l.llporta were having an affect on prlc•• ln the 

dolleatic aarket. Thi• finding, aupported and reinforced by .,.flndiq• with reg~rd 

to volume, uf tlaately required the afflnative · conclusion that .saporta W.re a caua; · l 
i ' 

• 
: of th'a injury being •uffered l»y. the dolleatic nine proc.haGlng lndutry. 

: l'rJ.ce El••tJ.cJ.ty 

J concur vith the explanation of price eluticltlea provld.d.ln. t:be. 

•Cc •8•lon'• .. jorlty r...u Tieu. . J wlah only to add oerc&S:n Pnn'al c ..... nu. 
JD sy Tiev. the dl•-=-•lon of· eludcidu iD .dae cm-•u!Oii 'af 0rl11Ml -ri~ wu 

i ' .,, • ~ '. . , 
1 

.. rely a support . t:he point t:b&t price• wr• ·atr.ely respouiV. ·to ~·• ln · 

.uppl7. 2bla ... a po1- a.11blcb Cbe pardu ·agne4. · ~ tU.ffen.C. ttetWtm ·tJa.a 
1

1
vu onll ln the degre~ of thla reaponaiveneaa. . Purely and 8olely for pV,oata~ o'f · 

:_llluatr.tion, the Commlaalon provided calculated certain chuagea ln lncoae. and. 

price ualng •tandard economic formula• baaed on the elaaticltl~• "rovided by the 

parti••· I did not view th••• calculations u any klnd of atC.-Pt. to quantify th~. . . .. .: 

actual lmpact of Canadian nlne on price• or lncoaes ln th• VD!~•d S~tea, ~d 
: . . . 

certainly not •• a aubatitut• for analyaia required by the 
I 
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Jt ia nonethelea• clear that l:he alasticltlaa ~izm cbe ••••ntlal point that 
. . 

price ia responsl'ft to the supply of ll'" nine. t wu -ara that die ulcul,ation • 

of the el .. tlcitl•• tbe&8elvaa did J.nclude import. of pork. For.the ... entlal 
... 

point for which I vas ualng these alaaticltias, this was of aarglnal relevance. 

W lven •o, lt va1 al•o apparent to ae dlat given the volumes of Canadian live 

8Wine and Canadian pork, relative to the U.S. aarket, any distortion introduced by 

th• inclusion of import• of pork would be ... 11. The aathematical computations 

provided to ae by t:he Commlaalon •taff ln t:he courae of th1• remand aerely conf itm 

thl• Judgment. Price in t:he United States for live swine i• re•ponaive to imports 

of Canadian live swine. 

In my original view•, I aade four point•. The Commbslon had obtained pricing 

data. There vas frequent underaelling. The underselling was aigniflcant. tJ.S. 

prices generally declined when Canadian import• rose. W lt wu clearly a 

abtake for ae not to have aore fully elaborated thaae conclualom. J Tleved ·them 

aa obvious conclualons from the data chat were •rely cumulative of cha conclusions 

proridad in die .. jorlty Tien. I wt.bed only to .ab Che point that I did not 

; 
ll/ The· complexities of real markets, even for a relatively fungible product such 

as live swine, make me view quantifications based on simplified aodels with 
extreme caution. I specifically reject the notion that such quantifications 
are a reasonable basis for estlaating the amount of injury resulting from 
import•. 

!}/ In fact, such inclusion improved the confidence I was vllllng to provide such 
an analysis because it ••ant that a factor that i• important ln reality vas not 
ignored in the aodel. 

W L~ve SvJ.ne, Views of the Commildon at 14 n.49. 
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•olely nly cm the uterlai elaborated in the majority views. In view of the 

cmemta directed •t t:heae price cmapariaona, • fuller explanation aeeu in order. 

~ laaue I vu considering vu whether t:he 1rice at vb1cb iJlported Cana41an 

8WiDe were aold had an e.££ect on either or bot:h the volume fd c:.n.dfc imports or 
, 

the ~rice at which domestic live awine were aold. The firat problem that I faced 

vaa a data problem. The Commission was able to obtain very limited data on direct 

price comparbona. W The principal data obtained on price nre publbhed 
., 

prices, ln Canada from Ontario, and in the United States from a weighted average of 

aeftll city aarketa. I determined that, while imperfect, the data •upported 

reaaonable findings. !!/ Vhile sy findings would not be u •trong u t:hey would 

be with direct comparisons, they would have ao11e probative value for sy ultlaate 

• concluaiona. I therefore considered the data . 
• 

Fir•t, looking at Tab.lea 28, 29, and 30 and figure 4 on page 63 of the 
"' ~ : ; 

Commiaaion'• Report accomp~nying its determination (the •aeport•), lt la apparent 

that prices ln Canada and the United States follow similar trend.a and that 

historically the prices are very similar to one another. 'l'bb la particularly 
-. I . ~; ' ' 

Ill Thi• i• not an unusual situation vhen the Commission lnvestlpte• agrlculmral 
producta. The large mmber of -producers 8nd -r1cea in such casa fnquently 
ccnqplicate Commission analysis. I note, however, that the direct data are 
cortaistent with the published data. 

. ; 
!!J In •o doing, I waa exercising sy diacretlon to uae the beat information 

available to me. I baaed the conclusion that .the data would aupport reasonably 
probative findings on che information provided 1 by the parties on how the 
markets for live swine work. The product ia fungible, the aarbta operate as 
auctions, there i• a substantial amount of communication between aarket• ao 
that price• are made known from one to another, and aalea are aade in urkets 
for delivery to aeat packers on both Canadian and U.S. aidea_of the border. 

l1J Commission Confidential Report at p. 63. In aoat ca•••, the aargln of 
_ underselling is small, consistent with vhat I would expect '!1th a fungible 

product. 
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phenomemon.. . At one point in the araph .there· ia a •igniflcant divergence of prices 

onr a relatively. atenslve period of d.M. ·n.ac period of dm ts the flrat half , 

of 1984, and,··~ing ~t t~, the publl•he4 Canadian price'wu l>elov the United 

Sutea nerage price. Table 28 conflma occ .. ional un4eraelllng but 'ftry •ia11ar 

prices ~e~een,·Canadia~ prices and U.S. pricaa until 1984. 'l'ben during the first 

. ·.l!•ven aonth• of 1984, I aae a consiatent pattern of undet•el11ng, at urgim th.t 

are •lgnificant relative to historical trends. Jn view of the biatorical 
·. ·,\ 

relat~onship l>etvee~ price• and the fungible nature of the prodUct, 1 concluded 

~t. thi• an~ly, relatively larger maounta of .underaelling over a longer period 

of time than was historically common, could be aignlflcant. · · 

I th~n l~ked at thb anomaly ln light of the aontbly:pattarn of Canadian 

• 
~orta •. T~}• D.·2 on·page A·103 of .th• a.port abova· the wluaa of Canadian 

laporta, aa the auregated pork carcu• equivalent of live nine froii eaDada 
:t. 

c:~lnad with lmporta of Canadian pork:. Dl•aur•gated aonthly laport data on live 

.-tn:e.froa Canada••• alao available to the Commla•lon. W hen a curaoey 
~ . ~,. . t • 

e~ination, of .thla data •how• that there wu a aa••ive ·jump ln the wlume of .. 
'I '' • 

Cnadfan taporta during t:be period Sn wblcb Cnedfen publt•had price• .. re below 

cbe · domeatlc prlcea. bcoplalna that there wu14 a1ao .. probl- with 'dae lap 

,. !!/. Cqnditlona of Competition Betwn the U.S. and Canadian Live Swine and Pork 
·Industries, Inv. Ro. '332·186, USITC Pub. 1615 at 160, table L·ll (November 1984) . 
. :~e.aon~ly ~~.in this report cover• the period between 1979 and August 19i4. 
There la •ome question, ln light of the Commi••i~n'• decision not to reopen the 
record, vheth~r .it !•·appropriate to al•o look at,di•aggregated ·data from aources 
available to but not explicitly presented to the Commi•sion ln disaggregated form 
at the time the Commlaa.lon ude Sta original dacbion, ·i.e.,, aontbly import data on 
live avine from Canada for the latter half of 1984 and the flrat five aonths of 

. 1985.. :.Th• Co11111b•.ion po••••••• •uch disaggregated· data froa the publicly ·available 
. official atati•tica of the Department of Commerce .. a part of th• Commission'• 

normal tU?ctio.ns of aonitoring international trade trends. hcauae of the Court'• 
concern that the Commission use disaggregated data, I note that, if .examined, this 
data •'1~• the •ame.relationahip between underselling and lncrea••• in imports 
noted~·· 
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of both import.a and price•,• • closer eseminatiOD, of· dae data· indicate'- that . ~ ~ "' ' . 

underaelllng in Fu~ .lllid Karch~ llonaber of 1982 coiiwiponde4 .. t'o Jump• tn 

imports. Similarly, tb~ee o~, the 1983 perioda of underaelllllj; ~.i.maary~ Auguat, 

and December correspon4 to j~• in laporta. 

llany factor• other than aarg~na of underaelling alao cl••rly,:,lnfluence the 

wlme. of live nine laported from Canada •. Many change• in: t:h• ·relative volumes of 

imports from aonth to aonth are ~·~,a~ed .to .un.d.eraelling; · .Rnerthe'leaa, it ls my 

judpant that th• data auppor:t•d the ~~luaion :that price 9; ~and part'icularly pric, 

undaraelllng, vaa one factor affecting dle.usat:va •urge .tn.Canadlanlive"avine 

imports in 1984 and 1985 .• ,-: " . . ... 

Th• aame concluaion can be •••~ .~Y .. looldng .~t publf.1hed ~1 pricea. I aee . , . . . 

a very a11all 1-nc~•••• ln ~••tic. prJc••.in,1984r,e1-.tJve·to'1983.ancl a decline in 

dolle•tic prlcea in 1985. J ••• larg8: t,ncreasea in imports. frO. Canada in these cvo 
. . :~ ' .. 

parioCS.- •. Looking at price• ,and wlume• i~-;each ~~,these·aannera., elaatlclties;/' 

. . . 

aw concluaion. Canadian prices and C:..na.dian wlmea do -affect damutic pri.CU • 
. ,. ... , .. . 

Th• iaaue pr•••nted by thla naand ia what ef f ecta did t:he price of Canadian 

iwporta..,,. en t:he *-stlc luduattj. 'Dae ..tdence utabllllbed:daat t:he.)trlc• tn 

th• Un~ted Stat•• la 1enera'-~Y reaponaive co the.wluae.of.:l~ve nt~ ..,,or~~d.:from 

Cenada:' .. In additl~, aa c~ be aeen by l~o~ing at 1pyb.lbh~d ~rice data, '·domest.~c 
. . : ,' . . ' ' .· ~. . "-" .... ~ . :.· ' .· .. . ( . ~... . 

. .. . . • , '! •. ~,I • . 

prices did not tnereaae"liignifican~\y ln 1984 and ~c~l,.decreaaed in early 1985. 
\, . " • \ • ; . ' ... I " .. ~ :: ' ' . '. • .. ·: .: • ' ; ! " . ,.,;.' ~· ·• • ~ •. ' . ::. 

despite contractions tn d011e8tic aupp~y. . Further,. I ,beU,eve, that dle ··data 
,:;. . ~ . ~ . : . ,,' :: i . . . . .. ' . ' ... ~ . .... 

eatabliah that the price of ·canadian 1-port• ~ their aale at. ,pricea· undercutting . . ' . . ' 

dolleatlc price• affected 'th~ ·volme of .,ffine that ~~~: ~Qr~ed·. ..t'h•~~f~~.·. ·I . .. 
• . ••• : .. :.·· ... ~1.. ':.; ·.· ~ 

concluded that Canadian import8 vere a c~uae o~ .. t.erial injury CO the domestic, 

industry. 
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&m>I'T%0lfAL ARD DISSENTING 'VIEWS 
OF CHAIRMAN.LIEBELER 

I determine that an industry in the united states is 
not materially injured or threatened with material injury 
by reason of importa of subsidized imports. of swine ~rom 
Canada. · 

The Court of International Trade remanded the 
Commission's determination for reevaluation of the 
evidence concerning the price flexibilities relied on by 
the Commission in its final determination. Although I 
dissented from the majority.opinion in Live Swine and· Pork 
from Canada, Inv. Ho. 701-TA-224, I did consider these 
price flexibilities. · 

Specifically the Court ordered the Commission to 
determine whether the price flexibilities used in the 
staff economist'• summary report, R. Doc. 101, are only 
for live •wine. If these price flexibilities are not 
derived from data on live •wine only, we must reconsider 
our deter!Dination. In so doing we may either obtain new 
data for ~e estimates of price flexibilties or identify 
and explain what data in the present record supports the 

l 
redetermination. • 

The price flexibilities relied upon in my original 
opinion were based upon data that relate swine prices to 
a quantity variable that includes swine and pork. As a 
result, they have a slight bias. This bias, however, is 
very small and operates in petitioner'• ~avor to overstate 
the mnount of gross revenue~ lost. Commission's Office of 
Economics has estimated the bias to be between -0.01 and 
-0.06 and calculated a range of new price ~lexibilities 

2 
applicable to live •wine only. Using the new price 
flexibilities for swine only, the effect of subsidi%ed 
canadian imports 

1 
Alberta Pork Producers' Marketing Board v~ United 

States, No. 87-94, slip. op. at 50 (ct. Int'l Trade, Aug. 
7, 1987) 

2 
EC-K-355. 
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cm United States live swine prlcea su99ests that in 1985 
domestic prices fell between 17~ and 36~ per hundredweight 
and gross revenues were lower by approximately $30 million 

3 
to $64 million. Because there are approximately coo,ooo 
swine growers in the United States, this translates into 
an annual loss of gross revenue of between $75 and $1~0 
~or each farmer. !'bus the aaxiJDum annual gross revenue 

4 
loss per farmer is not material. 

I have reconsidered the price effects according to the 
court's instructions and reaffirm my determination that 
aubsidized imports of swine from Canada are not a cause of 
material injury or threat of material injury to the 
domestic industry prQducing awine. 

3 
EC-K-360. 

It'appears that my original opinion contained a 
typographic or arithmetic error. I atated that 1985 vross 
revenues would be lower by between $32 million to $64 
million. Live swine and Pork from Canada, ·Inv. No. 
701-TA-224 (Pinal), USITC Pub. 1733, Additional and 
Dissenting Views of Vice Chairman Susan w. Liebeler, at 
23. After noting that there were approximately 400,000 
awine growers, I found an annual loss of gross ·revenue of 
between $180 and $360 per farmer. Those figures should 
have been $80 and $160 respectively. This error operated 
in petitioners favor. 
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l>ISSENTING VZEWS 0!' V%CE CHAIRMAN ANNE B. BRONSm.LE 

Live swine and Pork from Canada 
Investigation ·70·1-TA-224 (Remand) 

September 21, 1987 

Thia caae waa initially decided by the· cemmiaaion in"July 

1 
1985 and i• now before ua.on remand from the court of 

. " 
International Trade. I determi~~ that th• domeat~c industry i• 

.. ~ ... 
. ·.' •· .. 

not materially injured or thraatanad with ~aterial injury by 
, .•... ' . . . ·. ' 

reason o~aubsidized import8 of live 9Wine from canada • 
. . ' ' .. ;· . . .... , ~ ' . 

The Court'• rem.and to the Commission i• concerned solely 
~ .~. ·. . . .:.. ' ... 

with the estimates of price flexibility uaad in the Commiaaion•s . ; 2 . 
original determination. Th••• eatimataa var• 2.00, 1.1s, and 

: l ·• :. r' ~ , . f · • .• , .. '-"' • 

. ~ •. . ; ~ ~ . : 

1 
Live SWine and Pork from Canada, Inv. 701-TA-224 (Final), 

USITC Pub. ~273·3 (hereafter "Live Swine and P~rk").. 
. ' 2 

Price flexibility in this ca•• refers ·to the aenaitivity of 
swine prices to changes in awine quantity. It 1• equal to the 
percent change in price divided by th• percent change in 
quantity. Note that price flexibility i• related to but ia not 
the same thing as ·cnot the-reciprocal of) the elasticity of 
demand. See Memorandum from Office of Economics, BC-I-259 
(July 19,-r'i87) at ,, 1. · 
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3 . 
1.00 -- .. aning t:hat t,be impact of a 1 percent ~ge in •wine 

quantity on awine price rangu~ 1 percent to•• aoat 2 

percent. 

~· Court directed th• Cmmai••ion·to dete%mii\a Whether these 

price flexibiliti•• were tor live awin•. only or tor awine and ' . pork• If the latter, •the Commi••ion auat raconaider ita 

determination with respect to the effect of incraaaed Canadian 
. . 5 . 

iaporta on United Stataa live-awina pricea.• 

on reviewing th• evidence, our Office of Economic• found 

t.hat t.ha Commiaaion•a price flexibility estimates warabaaed on 
. I ... •. 

data that included a amall quantity of pork. ••at.· ·It alao· 
• . . . . ' ~ . .· ~ . :~. 

found t.ha~ t.h••ffact of thi• commingling waa' a·vaey·alight bias 

in favor of th• peti tionar. 'l'h• biail-adj uated price · 
7 

tlexibilitiea are l.~14-1!18, 1.10-1.13, and 0.11-0.it~ 

_, .. · 

aiightly amaller th~:th• initial: eatimataa given aboVa~ While 

3· 
11-orandum ~rem the Office of Bconomica, BC-I-211 (~uly 24, 

1185) at 1. 

4 
Alberta Pork.Producer•' Marketing Boardv. ·United states, 

110. 87-17, alip op. at .50. . . . · · j · 

5· 
Id. -

I .. 
Memorandum from th• ottice ot Bconomicil, EC-K-35,5 (Sep~. 1,0~ .. 

1187). !!!· at 7. .. · · 

7 
Id. at I. -



21 

the adjuatmenta are aall, they are not, however, nil. 

ftarefore, % mwa on to reconsider 'th• datendnatian of this 

aatter. 

b to aater1al injury and threat of material injury, I 
8 

concur with the viewa of Chairman i.iebeler. I alao note that 

th• Off ice of Bcoftoaica has ••timated the adverae •ff act on 

domestic industry revenue• cauaed by •wine import• from Canada at 
9 

their higheat aarket penetration level (2.1percentin1185). 

If tho•• Canadian import• had been eliminated from the u.s. 
aarket entirely, then within one year the domestic induatry•a· 

total revenue would have been, at aoat, only 2.7 percent 
l& 

hi9her. • I do not believe that thia aagnitude i• aufficient 

to conatitute aaterial injury in thia ca••· Becau•• of thi• and 

for th• raaaona 9iven by Chairman i.iebeler, I determine that 

aubaidized import• of live awine from Canada were not a cauae of 

aaterial injury to the domutic industry. 

8 
~ Additional and 1>iaaantin9 Vien of Chairman. U.ebaler, 
~. and Live swine and Pork, ndditicmal and Diaaentin9 Vim 
OfVIce Chairman suaan w. £labeler, at 11-24. 

f D 

I . 
Mem~randwn from the Office of Economics, BC-K-311 (Sept. 14, 
1987)~ 

10 
Id. at 4. See Transcript, Meeting of Commiaaion, September 

is;-1111, atatiient of Dr. Tracy Murray of the Office of 
Economic•. 
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