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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-794-796 (Final)

CERTAIN EMULSION STYRENE-BUTADIENE RUBBER
FROM BRAZIL, KOREA, AND MEXICO

DETERMINATIONS

On the basis of the record' developed in the subject investigations, the United States International
Trade Commission determines,? pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C.
§ 1673d(b)) (the Act), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not materially retarded, by
reason of imports from Brazil, Korea, or Mexico of certain emulsion styrene-butadiene rubber, provided
for in subheading 4002.19.00 of the Harmonized Tariff Schedule of the United States, that have been found
by the Department of Commerce to be sold in the United States at less than fair value (LTFV).

BACKGROUND

The Commission instituted these investigations effective April 1, 1998, following receipt of a
petition filed with the Commission and the Department of Commerce by Ameripol Synpol Corp. of Akron,
OH, and DSM Copolymer of Baton Rouge, LA. The final phase of these investigations was scheduled by
the Commission following notification of preliminary determinations by the Department of Commerce that
imports of certain emulsion styrene-butadiene rubber from Brazil, Korea, and Mexico were being sold at
LTFV within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of the scheduling of
the Commission’s investigations and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of November 25, 1998
(63 FR 65219). The hearing was held in Washington, DC, on March 30, 1999, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
207.2()).
? Chairman Bragg dissenting. Chairman Bragg determines that an industry in the United States is materially

injured by reason of the subject imports. !






VIEWS OF THE COMMISSION

Based on the record in these investigations, we determine that an industry in the United States is
not materially injured or threatened with material injury by reason of imports of certain emulsion styrene-
butadiene rubber (“ESBR”) from Brazil, Korea, and Mexico that have been found by the Department of
Commerce (“Commerce”) to be sold in the United States at less than fair value (“LTFV”).

I. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether an industry in the United States is materially injured, or threatened with
material injury, by reason of the subject imports, the Commission first defines the “domestic like product™
and the “industry.”™ Section 771(4)(A) of the Tariff Act of 1930, as amended (“the Act”), defines the
relevant industry as the “producers as a [w]hole of a domestic like product, or those producers whose
collective output of a domestic like product constitutes a major proportion of the total domestic production
of the product.” In turn, the Act defines “domestic like product” as “a product which is like, or in the
absence of like, most similar in characteristics and uses with, the article subject to an investigation.”’

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.® No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.” The
Commission looks for clear dividing lines among possible like products, and disregards minor variations. '
Although the Commission must accept the determination of Commerce as to the scope of the imported
merchandise sold at LTFV, the Commission determines what domestic product is like the imported articles
Commerce has identified."!

3 Chairman Bragg determines than an industry in the United States is materially injured by reason of imports of
ESBR from Brazil, Korea, and Mexico that have been found Commerce to be sold in the United States at LTFV.
See Dissenting Views of Chairman Lynn M. Bragg. She joins in sections I, II and IIL A of these views.

* Whether the establishment of an industry in the United States is materially retarded is not an issue in these
investigations.

319 U.S.C. § 1677(4)(A).

¢19 U.S.C. § 1677(4)(A).

719 U.S.C. § 1677(10).

8 See, e.g., NEC Corp., et al. v. Dep’t of Commerce and U.S. Int’l Trade Comm’n, Slip Op. 98-164 (Ct. Int’l
Trade Dec. 15, 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995). The Commission generally
considers a number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels
of distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities,
production processes and production employees; and, where appropriate, (6) price. See Nippon Steel at 11, n.4;
Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

® See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

' Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991).

! Hosiden Corp. v. Advanced Display Manufacturers, 85 F.3d 1561 (Fed. Cir. 1996) (Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F.
Supp. at 748-752 (affirming Commission determination of six like products in investigations where Commerce
found five classes or kinds).




B. Product Description

In its final determination, Commerce defined the imported merchandise within the scope of these
investigations as ESBR:

[A] synthetic polymer made via free radical cold emulsion copolymerization of styrene and
butadiene monomers in reactors. The reaction process involves combining styrene and
butadiene monomers in water, with an initiator system, an emulsifier system, and
molecular weight modifiers. ESBR consists of cold non-pigmented rubbers and cold oil-
extended non-pigmented rubbers that contain at least one percent of organic acids from the
emulsion polymerization process.

ESBR is produced and sold, both inside the United States and internationally, in
accordance with a generally accepted set of product specifications issued by the
International Institute of Synthetic Rubber Producers (“IISRP”). The universe of products
subject to these investigations are grades of ESBR included in the IISRP 1500 series and
IISRP 1700 series of synthetic rubbers. The 1500 grades are light in color and are often
described as “Clear” or “White Rubber.” The 1700 grades are oil-extended and thus
darker in color, and are often called “Brown Rubber.”*?

Two forms of emulsion styrene-butadiene rubber are covered by the scope definition: the 1500
series and the 1700 series of ESBR. The 1500 series is considered a neat or pure form of ESBR, while the
1700 series contains some added petroleum-based processing oil, which aids in the eventual processing of
ESBR into custom masterbatches and compounds that are extruded, mixed, and rolled into rubber goods.'?

ESBR is produced in a cold emulsion-polymerization process in which water is used as a diluent
element.'* ESBR is produced as a dry, crumb-like material and is usually sold pressed into bales."
Purchasers use ESBR to formulate custom masterbatches and other compounds prior to production of
rubber goods, primarily tires. The production process for masterbatch compounds begins by breaking
down the bales through heating, mixing, and rolling in order to plasticize the rubber. Other ingredients,
such as carbon black, oils, antioxidants, processing aids, vulcanizing agents, silica, and zinc can be added
to create the desired masterbatch, as can natural rubber and other synthetic rubbers.

12 Notice of Final Determination of Sales at Less Than Fair Value: Emulsion Styrene-Butadiene Rubber from
Brazil, 64 Fed. Reg. 14863, Emulsion Styrene-Butadiene Rubber from the Republic of Korea, 64 Fed. Reg. 14865,
Emulsion Styrene-Butadiene Rubber from Mexico, 64 Fed. Reg. 14872, 14873 (March 29, 1999). Commerce
noted that several “[p]roducts manufactured by blending ESBR with other polymers, high styrene resin master
batch, carbon black master batch (i.e., IISRP 1600 series and 1800 series) and latex (an intermediate product)”
were not included within the scope of the investigation and explained, for convenience and customs purposes only,
that the products covered by its investigation were classifiable under subheading 4002.19.0010 of the Harmonized
Tariff Schedules of the United States (HTS).

1* Confidential Staff Report, dated April 12, 1999 (“CR”) at I-2. For ease of reference, throughout the
remainder of these views, the term “ESBR” will be used to refer exclusively to the products covered by the scope
definition, i.e., the 1500 and 1700 series of products. The phrase “emulsion styrene-butadiene rubber” will be
used when referring to all categories of emulsion styrene-butadiene products, including the 1000, 1600, 1800 and
1900 series of synthetic rubbers.

“CRatI-5.

5 CR at I-4.

¥ CR at I-5, 1-6.



According to information supplied by petitioners, approximately 70 percent of the ESBR sold in
the United States is used in the production of new tires, primarily in the replacement tire market.!” The
remaining 30 percent is used to produce other rubber products, including engine mounts, bushings, weather
stripping, mudflaps, car mats, conveyor belts, hoses, roller coverings, playground pads, shoes, and
adhesives.'®

Several forms of emulsion styrene-butadiene rubber are not covered by the scope definition,
including the 1600 and 1800 series of emulsion styrene-butadiene rubbers.’* The 1600 series (cold black
masterbatch) and the 1800 series (cold oil black masterbatch) are generally known as carbon black master
batch, or “CBMB” product.” Like ESBR, CBMB is a form of emulsion styrene-butadiene rubber that is
produced from a cold emulsion-polymerization process in which water is used as a diluent element” and
contains styrene and butadiene as its primary raw ingredients. Unlike the 1500 and 1700 series, however,
CBMB also contains significant amounts of carbon black.”? Carbon black is used as a reinforcing agent in
CBMB and adds significant abrasion resistance, tear strength and other properties to the rubber.? The
addition of carbon black also makes CBMB significantly darker than ESBR. According to petitioners,
CBMB is used primarily in the production of truck tire retreads.?*

Another form of styrene-butadiene rubber not covered by the scope definition is solution styrene-
butadiene rubber (“SSBR”). Unlike emulsion forms of styrene-butadiene rubber, SSBR is produced using
a solution polymerized latex process.” SSBR is part of the 1200 IISRP series of synthetic rubbers.?
SSBR is predominantly used in original equipment tires for new vehicles.?

C. Domestic Like Product Issues in These Investigations

Petitioners contend that the Commission should define a single domestic like product consisting of
the 1500 and 1700 series of emulsion styrene-butadiene rubber.?® Cooper Tire, Michelin North America
and American Synthetic Rubber Corp., and Petroflex Industria ¢ Comercio, S.A. argue that the domestic

7CR at I-5.

18 CR at I1-2.

' CR at I-2. The other categories of emulsion styrene-butadiene rubber not covered by the scope definition are
the 1000 and 1900 series of synthetic rubbers, as specified under the IISRP numbering system. There has been no
argument for their inclusion in the like product. Unlike ESBR, the 1000 series is a “hot” polymerized series of
emulsion styrene-butadiene rubber used in a variety of end uses other than those to which ESBR is best suited, CR
atI-3, n.7. The 1900 series of emulsion styrene-butadiene rubber is a high-styrene synthetic rubber that is also
used in a variety of non-tire end uses, such as shoe soles and floor tiles. Transcript of Staff Conference (“Conf.
Tr.”), April 22, 1998, at 50-51; Petitioners’ Postconference Brief, dated April 27, 1998, at 41. Id. According to
petitioners, the 1200, 1300 and 1400 series of synthetic rubbers are not emulsion styrene-butadiene rubbers. Conf.
Tr. at 50-51.

® CR atI-3.

2'CR at I-4.

2 CRatI-8.

B CR at I-9; Conf. Tr. at 32.

#CRatI-8.

B CRatI-3.

% CRatI-2, n.6.

7 CR at1-12; CR at I-12 n.35; CR at II-1, n.6.

% Petitioners’ Prehearing Brief, March 24, 1999, at 2.



like product should be broadened to include both CBMB and SSBR.? Respondents Oliver Rubber Co.,
Industria Negromex, S.A. de C.V., and GIRSA, Inc. argue that at least CBMB should be included in the
domestic like product.*

Accordingly, there are two like product issues in these investigations: (i) whether CBMB should
be included in the same domestic like product as ESBR; and (ii) whether SSBR should be included within
the same domestic like product as ESBR. As explained below, we determine that there is a single domestic
like product in these investigations, consisting of ESBR (i.e., the 1500 and 1700 series of emulsion styrene-
butadiene rubber products).

1. Whether CBMB Should Be Included Within the Same Domestic Like Product
as ESBR

Physical Characteristics and End Uses. The record indicates that ESBR and CBMB share some
physical characteristics and end uses but have significant differences in physical characteristics and end
uses as well. On the one hand, CBMB and ESBR are both variants of emulsion styrene-butadiene rubber
and share certain chemical and physical properties.®! In essence, CBMB is ESBR mixed with carbon
black.3? Both products provide some similar physical characteristics to the products they are used to
produce® and they generally share similar end uses in the production of tire components.3*

On the other hand, significant differences in physical characteristics and end use applications exist
between CBMB and ESBR. First, CBMB differs physically from ESBR in that it contains significant
amounts of carbon black. The addition of this material to CBMB imparts a black coloring to the rubber
and makes it unsuitable in end uses for which a non-black rubber product (such as ESBR) is required, or
where flexibility in the type of carbon black to be used is required.®> Further, the addition of carbon black
makes CBMB a harder, more solid and much bulkier product than ESBR and changes its handling
characteristics.®  The addition of carbon black also increases the abrasion resistance and tear strength of
CBMB and endows CBMB with superior tread wear performance when compared with ESBR.>” These
differences in characteristics lead to differences in the applications in which they are used. CBMB is used
primarily in producing retreads for used truck tires, while ESBR is used more for the production of new
tires and replacement tires, but much less for retreading 3

Interchangeability. The record suggests that there is some level of interchangeability between
CBMB and ESBR. In this regard, nine of 38 responding purchasers reported that they had substituted

* Prehearing briefs of Cooper at 7-10, Michelin North America and American Synthetic Rubber Corp. at 9,
Petroflex Industria € Comercio, S.A. at 3.

* Prehearing briefs of Oliver Rubber Co. at 3-5 and Industrias Negromex, S.A. de C.V. and GIRSA, Inc. at 3-9.

3 CR at I-9.

% Tr. at 59; Petitioners’ Prehearing Brief at 27, 28; Cooper Prehearing Brief at 8.

3 Petitioners’ Postconference Brief at 41.

¥ E.g., Cooper Postconference Brief at app. p. 7.

% Petitioners’ Postconference Brief at 41; Petitioners’ Prehearing Brief at 28.

% Conf. Tr. at 26. In this regard, the record indicates that ESBR is packed and shipped in bales and containers,
whereas CBMB is generally hot wrapped and shipped stacked as bales on pallets. ESBR is subject to “cold flow”
and will not hold its shape in a warm and humid environment, whereas CBMB is very hard and stable.

Petitioners’ Prehearing Brief at 27.
¥ Conf. Tr. at 32 & 41.
% CR at I-10, I-12; Petitioners’ Prehearing Brief at 27; see also CR at I-12, n.35 ***

6



between CBMB and ESBR since 1996.° In fact, one major tire producer, Cooper Tire, reported that it has
substituted CBMB for ESBR in situations when the available supply of ESBR was limited. Several others
reported that they may substitute the products in the near future.”

Nonetheless, we find that the two products have a limited level of interchangeability. While the
record shows some substitution between ESBR and CBMB, the substitution that occurs is normally not a
total substitution.*! For example, a tire producer that uses a combination of ESBR and CBMB in a given
tire component may adjust the mix somewhat but normally would not fully substitute one for the other in
components.” Moreover, although a number of purchasers reported that they might substitute or have
substituted between CBMB and ESBR, the large majority of responding purchasers report that they have
not substituted the products for one another since 1996 and do not believe they will do so within the next
two years.*?

The record further suggests that the process of switching between ESBR and CBMB in tire
production is, as a practical matter, too costly and time-intensive to make the two products complete
substitutes for one another.* Cooper’s witnesses note that there are limitations on the interchangeability of
the two products and that Cooper prefers to use ESBR when it is available.* In this regard, while ESBR is
used in original equipment tire production, CBMB is not.*

Finally, a major use of CBMB is in the production of truck tire retreads, where there is less need
for alternative grades of carbon black than in the production of original equipment and replacement tires.*’
Use of ESBR in retread production, however, requires the producer to mix in carbon black, an energy
intensive procedure that requires a commitment to maintaining mixing capacity. Thus, use of CBMB in
retread production significantly reduces the manufacturer’s batch mixing time, energy consumption, and
the need to invest in mixing capacity. Accordingly, ESBR can be used in the place of CBMB in retread
production only by companies that have mixing capacity available and a timetable that permits completion
of the mixing operation.*®

Channels of Distribution. Generally, CBMB and ESBR are sold through similar channels of
distribution in the merchant market.* The large bulk of ESBR merchant market sales and all of CBMB
merchant market sales are made directly to end users, with only 5 percent of ESBR sold through

¥ CR at II-6. Thirteen of 39 responding purchasers (including two of the four large tire producers) reported
that they might substitute between CBMB and ESBR in their end use applications within the next two years. Id.

% Cooper Prehearing Brief at 8-9; see also Oliver Rubber Co. Prehearing Brief at 4 (stating CBMB is fully
interchangeable with ESBR).

“ CR at I1-6.

2 CRatI-12.

%329 of 38 purchasers reported that they had not substituted between CBMB since 1996 while 26 of 39 reported
that they would not substitute within the next two years. CR at II-6.

“ Conf. Tr. at 37, Petitioner Postconference Brief at 41-42.

“ Cooper Prehearing Brief at 8. Cooper would use CBMB only when it has exceeded its capacity to mix its own
batch from ESBR. Hearing Tr. at 126; see also Conf. Tr. at 77-78.

% CR atI-12, n.35.

7 Conf. Tr. at 41; Petitioners’ Prehearing Brief at 28.

8 CR at 19, n.30; Petitioners’ Prehearing Brief at 27, 28; Hearing Tr. at 59.

“CRatI-12 -1-13.



distributors.*® However, unlike CBMB, a substantial percentage of ESBR production in the United States
is captively consumed.’!

Common Manufacturing Facilities, Production Processes, and Production Employees. CBMB is
produced at the same general facilities as ESBR, but is produced on different manufacturing lines and by
different employees.” Although the record indicates that at least portions of a CBMB production line
could be converted to the production of ESBR, producing ESBR after the equipment has been used to
produce CBMB would result in contamination of the ESBR with the fine carbon black residues left in the
equipment.® It is generally acknowledged, therefore, that, although parts of an ESBR production line
could be converted to CBMB production, it is not practical to convert a CBMB line to ESBR production.>*
In addition, while there are some similarities in terms of the production process for CBMB and ESBR,
CBMB is produced from a different latex than ESBR and undergoes a different drying and packing process
than ESBR.* Accordingly, the record reveals significant barriers to using common production facilities
and common employees in the production of ESBR and CBMB.

Producer and Customer Perceptions. Generally, because CBMB is ESBR mixed with carbon
black, producers and customers might consider them to be similar products. Nonetheless, the products are
classified differently under International Institute of Synthetic Rubber Producers (“IISRP”) standards.
ESBR is classified in the 1500 and 1700 series while CBMB is classified in the 1600 and 1800 series,
which reflects the fact that there are significant product differences. Moreover, as indicated above,
although some end users and producers believe that there is a reasonable degree of interchangeability
between CBMB and ESBR, a large majority of end users and the petitioners believe that the products are
not practically interchangeable.”® On the whole, therefore, we believe that producers and customers
generally can be said to consider ESBR and CBMB to be different products.

Price. The record suggests that there are differences in the price of ESBR and CBMB. In 1998,
the unit values of U.S. producers’ domestic shipments of ESBR and CBMB were $0.36 and $*** per
pound, respectively.’’

Conclusion. In its preliminary determination, the Commission did not include CBMB within the
domestic like product. We believe that the more extensive record in these final phase investigations
supports the same conclusion. While the record indicates that CBMB and ESBR share some physical
characteristics and end uses, are somewhat interchangeable, and are sold in similar channels of distribution,
there are significant physical and end use differences between CBMB and ESBR,; the level of
interchangeability between the two products is relatively limited; and the products are produced on different
production lines and by different employees and are sold at different price levels. Accordingly, we find that
CBMB is not part of the domestic like product in these investigations.

¥ CRatI-13.

3! During the period examined, approximately *** percent of U.S. ESBR shipments were captively consumed.
CR at ITI-6.

52 Petitioners’ Prehearing Brief at 34-35.

% CR at I-10.

3 Petitioner DSM testified that it would cost about $5 million to convert an ESBR production line to CBMB.
Tr. at 239 (May). Oliver Rubber also stated that it could adapt its equipment to convert ESBR to CBMB, but
changes in the process and equipment would be necessary to accomplish this conversion. Oliver Rubber
Prehearing Brief at 1.

% Petitioners’ Prehearing Brief at 34-35.

% CR at I1-6.

" CR at I-13.



2. Whether SSBR Should be Included in the Same Domestic Like Product as
ESBR

Physical Characteristics and End Uses. Although both products are types of styrene-butadiene
rubber, ESBR is produced using an emulsion polymerization process while SSBR production employs a
solution polymerization process.® SSBR has a different molecular structure and chemical composition
than ESBR, which impart significantly different qualities to SSBR.*® An important characteristic of SSBR
is reduced rolling resistance, which reduces energy loss and lowers fuel consumption.* Because of its fuel
efficiency properties, SSBR is used primarily in original equipment (OEM) tires, as part of automobile
manufacturers’ efforts to meet corporate average fuel economy standards for their fleets; in contrast, ESBR
finds greater use in replacement tires.®'

Interchangeability. The record evidence indicates that SSBR is interchangeable with ESBR to
some extent. For example, five of 38 responding purchasers reported that they had substituted between
ESBR and SSBR since 1996. Similarly, eleven of 37 responding purchasers, including three of the four
large tire producers, reported that there were circumstances under which they might substitute one of the
products for the other within the next two years.*®

Nonetheless, the available data suggest that ESBR is not fully interchangeable with SSBR in the
original equipment tire market because ESBR does not have similar energy loss characteristics when
compared to SSBR.** Accordingly, 33 of 38 responding purchasers reported that they had not substituted
between ESBR and SSBR since 1996, and 26 of 37 purchasers reported that they would likely not do so
within the next two years.* On balance, we find that the two products are somewhat interchangeable.®

Channels of Distribution. The record evidence suggests that SSBR and ESBR are sold through
similar channels of distribution in the merchant market.5’ First, a substantial share of ESBR production
and the bulk of SSBR production are captively consumed by the domestic industry.® Second, all SSBR
merchant market sales and 95 percent of ESBR merchant market sales are made directly to end users.%

Common Manufacturing Facilities, Production Processes, and Production Employees. ESBR
and SSBR do not share common manufacturing facilities, production processes or production employees.
SSBR is produced using a different manufacturing process than that used for ESBR and is not produced in

% CRatI-3.

% Petitioners’ Prehearing Brief at 16-21.

9 CRatI-11.

8 CR atI-11 - I-12; I-12 at n.35.

2 CR at I1-6.

S 1d.

% CR at I-13. In this regard, petitioners contend that the potential for short-term interchangeability between
ESBR and SSBR is limited (in the range of 10-20 percent) for articles with low service performance demands, and
10 percent or less in technically demanding applications. Petitioners’ Prehearing Btief at 16-20.

% CR at II-6.

% Hearing Tr. at 130. A Cooper witness stated that to substitute ESBR and SSBR would take longer than
substituting ESBR and CBMB, and “we don’t like to make changes.”

S CR at I-12 - I-13.

¢ CR at I1I-6 and VI-2; PR at ITI-3 and VI-2

¥ CR at I-13.



the same facilities as ESBR.® Only one of the three domestic producers of ESBR manufactures SSBR and
does so in a facility distinct from its ESBR facilities.”

Producer and Customer Perceptions. As discussed above, SSBR is perceived as distinct based
upon its reduced rolling resistance when included in tire tread formulations. Like CBMB, SSBR is
classified by the IISRP differently than ESBR: SSBR is in the 1200 series (including butadiene and
isopreme rubbers), whereas ESBR is classified in series 1500 and 1700. Although five of 38 responding
purchasers indicated that they had substituted between SSBR and ESBR since 1996,7 we conclude that
producers and customers generally perceive ESBR and SSBR to be distinct products.

Price. On the whole, there are relatively significant price differences between ESBR and SSBR.
In 1998, the average unit values of U.S. producers’ domestic shipments of SSBR and ESBR were $*** per
pound and $0.36 per pound, respectively.

Conclusion. In its preliminary determination, the Commission determined not to define the
domestic like product to encompass SSBR. We believe that the more extensive record compiled in the final
phase of these investigations supports the same conclusion. Although SSBR and ESBR share some
physical characteristics and end uses, are somewhat interchangeable, and are sold in similar channels of
distribution, there are significant physical and end use differences between SSBR and ESBR; they are
produced on different production lines through different processes and by different employees; producers
and customers perceive them to be two different products; and they are sold at different price levels.
Accordingly, we find that SSBR is not part of the domestic like product in these investigations.

D. Domestic Industry

The statute defines the domestic industry as “the producers as a whole of a domestic like
product.”” In defining the domestic industry, the Commission’s general practice has been to include in the
industry all of the domestic production of the like product, whether toll produced, captively consumed, or
sold in the domestic merchant market.”* Because we have found that the domestic like product consists of
all ESBR, we also find that the domestic industry consists of all three U.S. producers of ESBR: Ameripol
Synpol Corp. (“Ameripol Synpol”), DSM Copolymer, and The Goodyear Tire and Rubber Co.
(“Goodyear™).”

™ CR at I-10; Conf. Tr. at 56-57.

" Conf. Tr. at 56-57, Petitioners’ Postconference Brief at Part Two, p. 22.

™ CR at II-6. The petitioners similarly assert that, although the products can be interchanged in certain
instances, such interchangeability is limited. Petitioners’ Prehearing Brief at 16-21.

819 U.S.C. § 1677(4)(A).

7 See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’l Trade 1994), aff’d, 96
F.3d 1352 (Fed. Cir. 1996).

7 None of the domestic producers is related to or imported merchandise from the subject producers. 10
Accordingly, there are no related party issues in these investigations.
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1I. CUMULATION"
A. In General

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(i) of the Act requires the Commission to cumulate subject
imports from all countries as to which petitions were filed and/or investigations self-initiated by Commerce
on the same day, if such imports compete with each other and with domestic like products in the United
States market.”” In assessing whether subject imports compete with each other and with the domestic like
product,” the Commission has generally considered four factors, including:

(1) the degree of fungibility between the subject imports from different countries and between
imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions;™

2) the presence of sales or offers to sell in the same geographical markets of subject
imports from different countries and the domestic like product;

3) the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

(4)  whether the subject imports are simultaneously present in the market.*

While no single factor is necessarily determinative, and the list of factors is not exclusive, these factors are
intended to provide the Commission with a framework for determining whether the subject imports compete
with each other and with the domestic like product.®’ Only a “reasonable overlap” of competition is
required.* '

We have determined to cumulate the subject imports from Brazil, Korea, and Mexico for purposes
of our material injury analysis. There is relatively little physical or quality differentiation among the

7 Negligibility is not an issue in these investigations. CR and PR at Table IV-1.

719 U.S.C. § 1677(T)(G)(i).

™ The SAA (at 848) expressly states that “the new section will not affect current Commission practice under
which the statutory requirement is satisfied if there is a reasonable overlap of competition.” citing Fundicao Tupy,
S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int'l Trade 1988), aff'd 859 F.2d 915 (Fed. Cir. 1988).

” Commissioner Crawford finds that substitutability, not fungibility, is a more accurate reflection of the statute.
In these investigations, she finds there is sufficient substitutability to conclude there is a reasonable overlap of
competition among the subject imports and between the subject imports and the domestic like product. Therefore,
she concurs with her colleagues that the subject imports should be cumulatively assessed. See Dissenting Views of
Commissioner Carol T. Crawford in Stainless Steel Bar from Brazil, India, Japan, and Spain, Inv. Nos. 731-TA-
678, 679, 681, and 682 (Final), USITC Pub. 2856 (Feb. 1995), for a description of her views on cumulation.

% See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-
280 (Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy. S.A. v. United States, 678 F. Supp. 898 (Ct. Int'l
Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

8 See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int'l Trade 1989).

% See Goss Graphic System, Inc. v. United States,  CIT ____, slip op. 98-147 at 8 (Oct. 16, 1998)
(“cumulation does not require two products to be highly fungible™); Mukand Ltd., 937 F. Supp. at 916; Wieland
Werke, AG, 718 F. Supp. at 52 (“Completely overlapping markets are not required.”).

11
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subject imports and the domestic merchandise.® All three of the responding domestic producers reported
that domestic and subject ESBR are interchangeable for each of the subject countries.®* Although two
importers reported Korean products were of higher quality than the subject imports from Mexico,* and
several importers reported that certain circumstances of sale might vary among the subject imports, all the
domestic producers and the large majority of responding importers reported that imports from the subject
countries are interchangeable with one another and the domestic like product.®

Second, the ESBR market appears to be a nationwide market®” and the record indicates that the
subject imports and the domestic merchandise were offered for sale throughout that market during the
period examined. Moreover, the record shows that substantial amounts of imports from each of the three
subject countries were sold during each year of this period.*® Accordingly, the record data indicate that the
subject imports were sold in the same geographic regions and were simultaneously present in the market
between 1996 and 1998.

Finally, the subject imports and the domestic like product were sold during the period of
investigation in two channels of distribution: directly to end users and to distributors.?®> Moreover, the
record indicates that at least some imports from all three countries and the domestic like product were sold
on a contractual basis during this period.®

In sum, the subject imports have a significant degree of fungibility with each other and the
domestic merchandise, were sold in the same geographic regions as each other and the domestic
merchandise, were simultaneously present in the market, and were generally sold in similar channels of
distribution. We conclude, therefore, that the subject imports compete with one another and the domestic
like product® and, accordingly, we have cumulated imports from the three subject countries for our
material injury analysis.

IIIl. NO MATERIAL INJURY BY REASON OF LTFV IMPORTS FROM BRAZIL, KOREA
AND MEXICO*

In the final phase of antidumping investigations, the Commission determines whether an industry in
the United States is materially injured by reason of the imports under investigation.”® ** In making this

8 CR at II-9 - I1-16 & Table II-1.

8 CR at I1-12.

% CR at II-14 and Table II-1. Two other purchasers found the Korean and Mexican product to be of
comparable quality.

% CR at II-9 - II-15 & Table II-1.

¥ E.g., Conf. Tr. at 31 (May 1998).

% CR at Table IV-1.

¥ CR at II-1.

% CR at II-1.

" E.g., CRatII-9 - II-18.

%2 Chairman Bragg determines that the domestic industry producing ESBR is materially injured by reason of the
subject imports from Brazil, Korea, and Mexico. See Dissenting Views of Chairman Lynn M. Bragg.

%19 U.S.C. § 1673d(b).

* Commissioner Crawford notes that the statute requires that the Commission determine whether a domestic
industry is “materially injured by reason of” the allegedly subsidized and LTFV imports. She finds that the clear
meaning of the statute is to require a determination of whether the domestic industry is materially injured by
reason of unfairly traded imports, not by reason of the unfairly traded imports among other things. Many, if not 1

(continued...
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determination, the Commission must consider the volume of imports, their effect on prices for the domestic
like product, and their impact on domestic producers of the domestic like product, but only in the context of
U.S. production operations.”® The statute defines “material injury” as “harm which is not inconsequential,
immaterial, or unimportant.” In assessing whether there is a reasonable indication that the domestic
industry is materially injured by reason of subject imports we consider all relevant economic factors that
bear on the state of the industry in the United States.”” No single factor is dispositive, and all relevant
factors are considered “within the context of the business cycle and conditions of competition that are
distinctive to the affected industry.”®

For the reasons discussed below, we determine that the domestic industry producing ESBR is not
materially injured by reason of the subject imports from Brazil, Korea, and Mexico that are sold at
LTFV.%®

A. Conditions of Competition
The following conditions of competition are pertinent to our analysis in these investigations. First,

the domestic industry captively consumed between *** percent of their aggregate U.S. shipments of ESBR
during the period examined.'® Accordingly, we have considered whether the captive production provision

(...continued)
most, domestic industries are subject to injury from more than one economic factor. Of these factors, there may be
more than one that independently are causing material injury to the domestic industry. It is assumed in the
legislative history that the “ITC will consider information which indicates that harm is caused by factors other than
less-than-fair-value imports.” S. Rep. No. 249, 96th Cong., 1st Sess. 75 (1979). However, the legislative history
makes it clear that the Commission is not to weigh or prioritize the factors that are independently causing material
injury. Id. at 74; HR. Rep. No. 317, 96th Cong., 1st Sess. 46-47 (1979). The Commission is not to determine if
the unfairly traded imports are “the principal, a substantial or a significant cause of material injury.” S. Rep. No.
96-249 at 74 (1979). Rather, it is to determine whether any injury “by reason of” the unfairly traded imports is
material. That is, the Commission must determine if the subject imports are causing material injury to the
domestic industry. “When determining the effect of imports on the domestic industry, the Commission must
consider all relevant factors that can demonstrate if unfairly traded imports are materially injuring the domestic
industry.” S. Rep. No. 71, 100th Cong., 1st Sess. 116 (1987) (emphasis added); Gerald Metals v. United States
132 F.3d 716 (Fed. Cir. 1997)(rehearing denied).

For a detailed description and application of Commissioner Crawford’s analytical framework, see Certain
Steel Wire Rod from Canada, Germany, Trinidad & Tobago, and Venezuela, Inv. Nos. 731-TA-763-766 (Final),
USITC Pub. 3087 at 29 (March 1998) and Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745
(Final), USITC Pub. 3034 at 35 (April 1997). Both the Court of International Trade and the United States Court of
Appeals for the Federal Circuit have held that the “statutory language fits very well” with Commissioner
Crawford’s mode of analysis, expressly holding that her mode of analysis comports with the statutory requirements
for reaching a determination of material injury by reason of subject imports. United States Steel Group v. United
States, 96 F.3d 1352, 1361 (Fed. Cir. 1996), aff’g, 873 F. Supp. 673, 694-95 (Ct. Int’l Trade 1994).

%19 U.S.C. § 1677(7)B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each [such] factor . . . [a]nd explain in full its relevance to the determination.”
19U.S.C. § 1677(7)(B). See also Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

%19 U.S.C. § 1677(7)(A).

9719 U.S.C. § 1677(7)(C)(iii).

% 19 U.S.C. § 1677(7)(C)(iii).

% Chairman Bragg determines that the domestic industry producing ESBR is materially injured by reason of the
subject imports from Brazil, Korea, and Mexico. See Dissenting Views of Chairman Lynn M. Bragg.

1% CR at III-6. Goodyear captively consumed between *** and *** percent of the volume of its U.S. shipments, ,
in each year of the period. 7d.
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is applicable in these investigations.'®" The record clearly indicates that ESBR is not the “predominant
material input” for the downstream products.'” Accordingly, we find that the second criterion of the
captive production provision is not satisfied in this case and that the captive production provision,
therefore, is not applicable. Nonetheless, we have considered the significant volume of captive production
as a condition of competition.'®

Second, aggregate demand for ESBR is derived, in significant part, from the demand for tires,'™
since approximately seventy percent of domestic ESBR production is consumed in the production of tires
and tire products.'® During the period examined, total apparent consumption of ESBR remained relatively
flat.'%

Third, grades 1502 and 1712 are the most commonly sold forms of ESBR and both are used in
tires. These two grades account for most of the consumption of ESBR within the United States.'”’

Fourth, several rubber products can be substituted for ESBR to varying extents, including natural
rubber, CBMB, SSBR, polyisoprene, polybutadiene, and alpha-methylstyrene-butadiene rubber.!® During

1! The captive production provision, 19 U.S.C. § 1677(7)(C)(iv), provides:

(iv) CAPTIVE PRODUCTION -- If domestic producers internally transfer significant production
of the domestic like product for the production of a downstream article and sell significant
production of the domestic like product in the merchant market, and the Commission finds that --

(I) the domestic like product produced that is internally transferred for processing into
that downstream article does not enter the merchant market for the domestic like
product,

(II) the domestic like product is the predominant material input in the production of that
downstream article, and

(IIT) the production of the domestic like product sold in the merchant market is not
generally used in the production of that downstream article,

then the Commission, in determining market share and the factors affecting financial
performance set forth in clause (iii), shall focus primarily on the merchant market for the
domestic like product.

'% Goodyear has reported that the ESBR it transfers for internal consumption accounts for only *** percent of
the raw material costs of its tires and only *** percent of the raw materials cost of its engineered rubber products.
CRatIlI-6. The SAA explains that a domestic like product will be considered “predominant” only where it is the
primary material used in the production of a downstream article. SAA at 853.

1% E.g., Open-End Spun Rayon Singles Yarn from Austria, Inv. No. 731-TA-751 (Final), USITC Pub. No. 3059
at 6 (Sept. 1997).

194 CR at I1-4.

15 CR at II-1 - II-2.

1% Apparent consumption was 1.215 million pounds in 1996, 1.262 million pounds in 1997, and 1.200 million
pounds in 1998. CR and PR at Table IV-4.

17 CR at II-2; CR at V-5; PR at V-4.

198 CR at I1-6-7. 14
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the period examined, price movements for ESBR have tracked the general trends in the prices of natural
rubber'® and, to a lesser extent, the prices of other synthetic rubbers that are substitutable for ESBR.!!°

Fifth, the majority of ESBR sales are made by contract.!"! Generally, these contracts contain
formula price mechanisms, which provide for adjustments to the contractual price of ESBR based on
changes in the market prices of styrene and butadiene, the principal raw materials for ESBR .2
Accordingly, the price of ESBR is influenced also by movements in the cost of raw material inputs for
ESBR.'?

Sixth, because tire manufacturers and other purchasers need to ensure a continuous source of
supply, they typically maintain more than one supplier of ESBR.'* However, consolidation in the domestic
industry has increased, most recently with the acquisition of Dynagen, Inc., by Ameripol Synpol in 1997.'*%
Because of that acquisition, the industry now consists of only three producers, one of which -- Goodyear --
consumes most of its ESBR production captively.!!¢ 117 118

B. Volume

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”""

The quantity and value of the subject imports increased during the period of investigation, both in
absolute terms and relative to consumption in the United States. On a quantity basis, the volume of the
cumulated subject imports increased significantly during the entire period of investigation.!* However,
almost all of this increase occurred between 1996 and 1997, when the volume of the subject imports
increased from 73.8 million pounds to 127.4 million pounds, an increase of 72 percent. In 1998, the

1% While the general price trends for ESBR and natural rubber may be somewhat similar, Chairman Bragg does
not find an exact correlation between prices for ESBR and prices for natural rubber. See CR and PR at Table C-4.

110 CR at Table C-4.

! See CR at II-2; PR at II-1. The terms of these contracts vary between *** to *** for the domestic
merchandise and *** for the subject merchandise. CR at V-4; PR at V-3.

2 CR at V-3; PR at V-1.

13 Tr. at 48-49 (U.S. producer representative stating that “our price is determined by our raw materials, and the
driver is obviously the price of the butadiene and styrene polymers that enter into the making of the product”).

!4 E.g., Negromex Prehearing Brief at 23; Kumho Prehearing Brief at 4-5; Kumho Posthearing Brief at 10; Tr.
at 171.

15 CR and PR at VI-1.

116 Id

17 Chairman Bragg and Commissioner Crawford also find that the available evidence indicates that ESBR is a
commodity product that usually accounts for a minor portion of the overall cost of the downstream products in
which it is incorporated. CR at II-6; PR at II-4. Accordingly, price changes for ESBR will likely have only a
small impact on overall demand for ESBR. Id. Moreover, they find that the record indicates that the domestic
industry is a capital-intensive industry that must operate at high capacity utilization rates on a consistent basis to
be profitable. CR at II-3; PR at II-2.

'8 Chairman Bragg determines that the domestic industry producing ESBR is materially injured by reason of
the subject imports from Brazil, Korea, and Mexico. See Dissenting Views of Chairman Lynn M. Bragg. She
does not join the remainder of these views.

1919 U.S.C. § 1677(7)(C)(). 15
0 CR & PR at Table IV-1.
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volume of the subject imports increased only modestly, from 127.4 million pounds to 133.1 million
pounds.'!

The market share of the subject imports exhibited similar trends during the period. When
measured by quantity, the market share held by the subject imports increased from 6.1 percent in 1996 to
11.1 percent in 1998. However, the bulk of the increase occurred during the period between 1996 and
1997, when the subject imports’ market share rose from 6.1 percent to 10.1 percent. The market share of
the subject imports increased only modestly to 11.1 percent between 1997 and 1998.'2 When measured by
value, the subject imports exhibited similar trends, with their market share increasing from 6.5 percent in
1996 to 9.4 percent in 1997 and then to 10.0 percent in 19981 124

Viewed in isolation, the volume of the subject imports can be considered significant. However, in
light of the fact that the increase in subject imports occurred early in the period of investigation, and in
view of the price and non-price-related factors discussed below, we find that subject imports have not
materially injured the domestic industry.

C. Price Effects of the Cumulated Subject Imports
Section 771(C)(ii) of the Act provides that, in evaluating the price effects of the subject imports,

the Commission shall consider whether -- (I) there has been significant price underselling
by the imported merchandise as compared with the price of domestic like products of the
United States, and (II) the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.'?

The evidence gathered in these investigations indicates that there is a moderate to high level of
substitutability between the subject merchandise and the domestic like product and that quality, price, and
availability or ability to supply are all important considerations in the purchase decision.'”® The record also
shows that, while the prices of both the subject imports and the domestic product declined during the period
of investigation and the subject imports undersold the domestic merchandise in the majority of possible
price comparisons, the overall pattern of underselling is mixed.'*” Nevertheless, as we discuss below, the
price movements of the domestic merchandise during the period of investigation have been substantially
affected by movements in the price of natural and synthetic rubbers and in the cost of raw material inputs
for ESBR. Accordingly, we find that the subject imports have not significantly affected domestic prices.'?

24,

122 CR at table IV-4.

123 CR table IV-3.

124 Commissioner Crawford joins only in the factual, numerical discussion of the volume of imports here. She
does not rely on any analysis of trends in the market share of subject imports or other factors in her determination
of material injury by reason of the subject imports. She makes her finding of the significance of volume in the
context of the price effects and impact of the subject imports. For the reasons discussed below, she finds that the
volume of subject imports is not significant in light of its price effects and impact.

12519 U.S.C. § 1677(7)(C)(ii).

126 CR at 11-9-13; PR at II-5-8.

127 Table IV-1, VI-1, VI-2.

1% Commissioner Crawford concurs that the subject imports are not having significant effects on domestic
prices. To evaluate the effects of unfairly traded imports on domestic prices, Commissioner Crawford compares 1) 6

(continued...
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In this regard, the record shows that ESBR prices, particularly in the contract market, are directly
affected by the prices of the primary inputs, styrene and butadiene, because contract prices for ESBR are
linked to the prices of those products. Because the cost of styrene and butadiene declined over the period of
investigation, we believe that the declines in the price obtained by the domestic producers for their sales of
ESBR can be attributed, in significant part, to the decline in these raw material prices.'”

128 (..continued)
the domestic prices that existed when the imports were dumped with what domestic prices would have been had
the imports been fairly traded. In most cases, if the subject imports had not been dumped, their prices in the U.S.
market would have increased. Because ESBR is quite substitutable among sources of supply, higher prices
normally would have resulted in a shift in demand away from the subject imports. However, purchasers attach
great importance to maintaining multiple viable sources of supply. Only 7 of 41 purchasers obtained ESBR from a
single country of origin, while 25 of 41 obtained ESBR from 3 or more different countries of origin. This reliance
on multiple sources limits the magnitude of any shift in demand.

In these investigations, dumping margins were mixed: 71.08 percent for the primary Brazilian
manufacturer/exporter; 33.01 percent for Mexico; 118.88 percent for Korean manufacturer/exporter Hyundai; and
16.65 percent for all other Korean manufacturers/exporters, including the primary manufacturer/exporter, Korea
Kumho. The cumulated market share of subject imports from these countries in 1998 is not very large, only
11.1 percent by quantity. The market shares for Brazil and Mexico were fairly small, *** and *** percent,
respectively, while the market share for imports from Korea, *** percent, accounted for the majority of the market
share held by cumulated subject imports.

At fairly traded prices, it is likely that all of the demand for subject imports from Brazil and some of the
demand for subject imports from Mexico would have shifted away from these sources. At fairly traded prices, it is
likely that all of the demand for Hyundai’s subject imports would have shifted away from this source as well.
However, at fairly traded prices, it is likely that most, if not all, of Korea Kumho’s product would have continued
to be sold in the U.S. market. Since Korea Kumho accounts for the *** majority of subject imports from Korea,
only a small portion of demand for subject imports from Korea would have shifted away from this source.
Consequently, the combined shift in demand away from the three sources of subject imports would have been fairly
small.

Not all of the small shift in demand away from the subject imports would have gone to the domestic
industry. Nonsubject imports, though small in volume, were available from a number of countries. Furthermore,
several viable alternatives (e.g., CBMB, SSBR, other synthetic rubbers, and natural rubber) that can substitute for
ESBR are available. Nonsubject imports and substitute products likely would have captured some of the shift in
demand away from the subject imports, and therefore the shift in demand toward the domestic product would have
been small.

*** were essentially operating at full capacity in 1998, while *** had to contend with lingering mistrust
with customers such as ***. Accordingly, the domestic industry likely would not have able to significantly
increase its output. These conditions suggest that the domestic industry might have been able to increase its prices
in response to an increase in demand. However, it is likely that the increase in demand toward the domestic
product would have been too small to allow the domestic industry to increase its prices. Furthermore, several of
the biggest purchasers are sufficiently large to resist price increases, and many U.S. purchasers have diversified
their sources of supply. More important, the price discipline from substitute products restricts the U.S. producers’
pricing flexibility. Finally, U.S. producers’ long-term contracts tend to “lock in” prices for periods of at least one
year. Thus, the domestic industry would not have been able to raise its prices in response to the small increase in
demand for the domestic product.

Therefore, significant effects on domestic prices cannot be attributed to the unfair pricing of the subject
imports. Consequently, Commissioner Crawford finds that the subject imports are not having significant effects on
the prices for domestic ESBR.

' The overall raw materials costs of the domestic producers declined from $*** in 1996 to $*** in 1998 at the
same time that their overall unit price per pound for domestic shipments declined from $0.42 in 1996 to $0.36
cents per pound in 1998. CR at VI-6 and Table III-2; PR at VI-3 & Table I1I-2. We note that the contribution of
falling raw material costs to declining prices may have lagged somewhat because of the prevalence of term 7

(continued...])
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Moreover, we find that there is a correlation between the price of ESBR and the price of natural
rubber and other synthetic rubbers.'® The record indicates that natural rubber can be substituted for
ESBR in tire production to some extent and that this level of substitutability causes ESBR prices to be
affected by natural rubber prices.'® Accordingly, the availability of these possible substitutes has a
disciplining effect on prices of ESBR within the U.S. market. In this regard, the record shows that the
average price of natural rubber declined substantially from 1996 to 1998.3? Given that the decline in
natural rubber prices was accompanied by a shift in consumption from ESBR to natural rubber,'** and
given the other record evidence showing a relationship between natural rubber and ESBR prices, we find
that declines in domestic ESBR prices during the period can be attributed, in significant part, to declines in
the price of natural rubber. Similarly, we find that declines in ESBR prices can also be attributed to
downward trends in prices of other synthetic rubbers, such as SSBR and CBMB,'** which are also
substitutable for ESBR in certain applications.'® In this regard, we find that the level of substitution
between these latter products and ESBR is sufficiently significant to affect ESBR prices.

As noted above, the record indicates that the subject imports were underselling the domestic
merchandise in the majority of possible price comparisons. However, the record reveals that most of the
underselling occurred during the end of the period of investigation, when the market shares and volumes of
the subject imports levelled off.** Indeed, subject imports from Korea accounted for most of the increase
in subject imports during the period">’ but generally oversold the domestic merchandise on the largest
volume product for which the Commission gathered price comparison data.'*® Moreover, the bulk of the
petitioners” lost sales and lost revenue allegations were not confirmed by the purchasers.’® Given this
record evidence, the underselling data in this investigation does not indicate the subject imports had a
significant adverse effect on domestic prices. Rather, the record indicates that the effect of subject imports
was not significant in light of declines in raw materials costs and the price of natural and synthetic rubbers.

129 (_..continued)
contracts in this market.

130 CR at I1-6-8 and Table C-4; PR at II-6-7 and Table C-4.

131 Jd. *** reported that tire producers tend to purchase more natural rubber and less ESBR as natural rubber
prices decline, and that natural rubber prices have done so substantially in the last three years. Similarly, ***
reported that a drop in demand for ESBR was directly related to the decline in the price of natural rubber. See also
Petitioners’ Posthearing Brief, Attachment F (***))

132 CR at Table C-4. The unit value of natural rubber declined from $0.66 in 1996 to $0.40 in 1998.

133 CR at Table C-4.

134 CR at Table C-4.

S CRatII-4. E.g., Tr. at 170-174; Petitioners’ Posthearing Brief, Attachment F; Intertex World Resources
Prehearing Brief at 10-13.

13 CR and PR at Tables V-1-V-4 & Table IV-4.

137 CR and PR at Table IV-4.

138 CR at Table V-2. 18
13 CR at V-17 - V-32.
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D. Impact'®

In examining the impact of the subject imports on the domestic industry, we consider all relevant
economic factors that bear on the state of the industry in the United States.!*! These factors include output,
sales, inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow,
return on investment, ability to raise capital, and research and development.

In general, we find that the subject imports are not having a material impact on the domestic
industry.'"* In coming to this conclusion, we recognize that the condition of the industry has generally
declined during the period of investigation.'”® The industry has experienced declines in its production and
shipment levels,'* sales revenues,'* and employment levels!“ throughout the period. Moreover, the

140 The statute instructs the Commission to consider the “magnitude of the dumping margin” in an antidumping
proceeding as part of its consideration of the impact of imports. 19 U.S.C. § 1677(7)(C)(iii)(V). In its final
determinations Commerce identified the following dumping margins: for Brazil, 71.08 percent for Petroflex and
an “all others” rate of 43.85 percent; for Korea, 16.65 percent for Korea Kumho Petrochemical Co., Ltd., 118.88
percent for Hyundai Petrochemical Co., Ltd., and an “all others” rate of 16.65 percent; and for Mexico, 33.01
percent for Negromex and for “all others.” 64 Fed. Reg. at 14865, 14872 & 14883. Korea Kumho accounted for
*** percent of the overall share of Korean exports in 1998.

1119 U.S.C. § 1677(7)(C)(iii). See also SAA at 851 and 885 and Live Cattle from Canada and Mexico, Inv.
Nos. 701-TA-386 and 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25, n. 148 (Feb. 1999).

12 Commissioner Crawford does not rely on any analysis of the trends in the statutory impact factors in her
determination of material injury by reason of the subject imports, but concurs in the conclusion that the subject
imports are not having a significant impact on the domestic industry. In her analysis of material injury by reason
of dumped imports, Commissioner Crawford evaluates the impact on the domestic industry by comparing the state
of the industry when imports were dumped with what the state of the industry would have been had the imports not
been dumped. In assessing the impact of subject imports on the domestic industry, she considers, among other
relevant factors, output, sales, inventories, capacity utilization, market share, employment, wages, productivity,
profits, cash flow, return on investment, ability to raise capital, research and development and other relevant
factors, as required by 19 U.S.C. § 1677(7)(C)(iii). These factors together either encompass or reflect the volume
and price effects of the unfairly traded imports, and so she gauges the impact through those effects. In this regard,
the impact on the domestic industry’s prices, sales and overall revenues is critical, because the impact on the other
industry indicators (e.g., employment, wages, etc.) is derived from this impact. As she noted earlier,
Commissioner Crawford finds that the domestic industry would not have been able to increase its prices had the
subject imports not been dumped. Therefore, any impact on the domestic industry would have been on the
domestic industry’s output and sales.

As noted, had the subject imports been fairly traded, the shift in demand toward the domestic product
would have been small. It is likely that the increase in demand for the domestic product would have been too small
to have had a material effect on the domestic industry’s output and sales. Furthermore, only *** had available
capacity to satisfy the increased demand for the domestic product. The overall domestic industry’s output and
sales, and therefore its revenues, likely would not have increased significantly had the subject imports not been
dumped. Therefore, the domestic industry would not have been materially better off if the subject imports had not
been dumped. Consequently, Commissioner Crawford determines that the domestic industry is not materially
injured by reason of the subject imports.

13 CR and PR at Table ITI-2 & VI-3.

' The industry’s production of ESBR decreased during the period of investigation from 1.28 billion pounds in
1996 to 1.14 billion pounds in 1998. The industry’s shipment levels decreased from 1.14 billion pounds in 1996
to 1.05 billion pounds in 1998, while the value of the shipments decreased from $478 million in 1996 to
$380 million in 1998. CR and PR at Table III-2.

15 The industry’s overall sales revenues decreased from $*** million in 1996 to $*** million in 1998. The
industry’s net merchant market sales revenues decreased from $*** million in 1996 to $*** million in 1998. CR

(continued...
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industry’s profitability levels have declined significantly throughout the period of investigation.'*’” Finally,
the industry has lost market share as well, with its share of the overall market declining from 93.5 percent
in 1996 to 87.7 percent in 199814

Nonetheless, we find that the subject imports did not materially contribute to the deteriorating
condition of the industry during the period of investigation. Our conclusion in this regard is supported by a
close examination of the financial indicators and operating results of the industry during the period of
investigation. For example, although the gross profits and operating income of the industry overall declined
*** over the period of investigation,'® the industry’s worst operating performance occurred during the
final year of the period of investigation when the volume and market share of the subject imports leveled off
significantly.'>

Moreover, 6.1 percent of the 7.3 percent drop in the industry’s shipment quantity over the period of
investigation came between 1997 and 1998, when import market share was relatively flat.”>! In fact, the
production and shipment declines experienced by the industry during the period are generally attributable to
**x 132 Although we note that the statute requires us to consider the industry as a whole, the record of these
investigations clearly establishes that the declines in production and shipments exhibited by *** are not the
result of LTFV pricing competition from the subject imports. Instead, we find that ***!* during a period
in which ***. Moreover, other customers reported that they chose to reduce their purchases of ESBR for a
variety of reasons, including the closing of production facilities and a decision to shift to other forms of
rubber.'* Given this, we find that *** production and shipment declines -- and by extension, the bulk of
the industry’s declines in these figures -- are due at least in large measure to the desire of customers to
maintain steady, reliable, diversified sources of ESBR supply or to other factors not related to the subject
imports.

In addition, the decline in the industry's operating results was principally the result of declining
shipment values and unit values. On a percentage basis, the decline in shipment value was *** the decline

145 (...continued)
and PR at Table VI-2.

1% The average number of production-related workers employed by the industry decreased from 1,140 in 1996
to 1,008 in 1998. Total hours worked decreased from 2.04 million hours in 1996 to 1.90 million hours in 1998.
Total wages paid to workers increased from $38.9 million in 1996 to $40.9 million in 1998. Total productivity
decreased from 628.4 pounds per hour in 1996 to 600.5 pounds per hour in 1998. Finally, average unit labor costs
increased from $0.03 per pound in 1996 to $0.04 in 1998. CR at Table C-1.
CR at Table ITI-2. CR and PR at Table III-2.

147 The industry’s gross profits fell from $*** million in 1996 to $*** million in 1997 to *** $*** million in
1998. Similarly, operating income fell from $*** million in 1996 and $*** million in 1997 to *** of
$*** million in 1998. The ratio of the industry’s operating income to net sales ratio fell from*** percent in 1996
to *** percent in 1998. CR and PR at Table VI-2.

1% CR and PR at Table IV-4.

14 CR at Table VI-1 & VI-2.

1% See CR at Table IV-1 and discussion above of import volume.

13! See CR at Table C-1.

132 CR and PR at Table VI-3.

'3 For example, ***, CR at V-4 - V-5. Similarly, an ***. See also Petitioners’ Posthearing Brief at
Attachment 7; Intertex World Resources Prehearing Brief at 14-18.
134 *** Purchasers’ Questionnaire Response at 6, *** Purchasers’ Questionnaire at 4; MNA Posthearing Brief af,
7.
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in quantity and the percentage decline in unit values was *** the percentage decline in shipment quantity.'>
As we discussed above, we find that the subject imports have not had significant adverse price effects on
the domestic merchandise. Accordingly, we also find that the subject imports are not materially
contributing to the declines in the major indicia of the industry’s condition that directly reflect price levels,
such as the industry’s sales revenue, gross profit, and operating income levels.

Moreover, the financial data submitted by the industry indicate that the industry was experiencing
**% 156 Finally, the record shows that the domestic producers exported a sizable portion of their overall
production and that they experienced ***.'7 All of these factors suggest that any declines in the financial
performance of the industry are due not to the impact of the subject imports but to other factors in the
market, such as overall declines in domestic prices and export sales prices.'*®

In sum, the record indicates that the subject imports are not materially contributing to the
industry’s declining condition. Instead, the worsening performance of the domestic industry has been
caused by a number of other factors, including in particular declines in the price of natural rubber and other
synthetic rubbers. Accordingly, we find that the domestic industry is not materially injured by reason of
the subject imports from Brazil, Korea, and Mexico.

V. NO THREAT OF MATERIAL INJURY BY REASON OF LTFV IMPORTS FROM
BRAZIL, KOREA, AND MEXICO

Section 771(7)(F) of the Act directs the Commission to determine whether the U.S. industry is
threatened with material injury by reason of the subject imports by analyzing whether “further dumped or
subsidized imports are imminent and whether material injury by reason of imports would occur unless an
order is issued or a suspension agreement is accepted.” The Commission may not make such a
determination “on the basis of mere conjecture or supposition,”'*’ and considers the threat factors “as a
whole.”®! In making our determination, we have considered all factors'® that are relevant to these
investigations.'®®

155 CR and PR at Table VI-4.

13 Compare operating income ratios in CR and PR Table VI-1 with those in Table VI-2.

157 CR and PR at Table VI-3.

'8 In this regard, we further note that the record indicates that purchasers did not confirm the large bulk (by
value) of lost sales allegations made by petitioners.

1% 19 U.S.C. §§ 1673b(a) and 1677(7)(F)(ii).

1919 U.S.C. §1677(7)(F)(ii). An affirmative threat determination must be based upon “positive evidence
tending to show an intention to increase the levels of importation.” Metallverken Nederland B.V. v. United States
744 F. Supp. 281, 287 (Ct. Int’l Trade 1990), citing American Spring Wire Corp. v. United States, 590 F. Supp.
1273, 1280 (Ct. Int’l Trade 1984). See also Calabrian Corp. v. United States, 794 F. Supp. 377, 387-88 (Ct. Int’1
Trade 1992), citing H.R. Rep. No. 98-1156 at 174 (1984).

1! While the language referring to imports being imminent (instead of “actual injury” being imminent and the
threat being “real”) is a change from the prior provision, the SAA indicates the “new language is fully consistent
with the Commission’s practice, the existing statutory language, and judicial precedent interpreting the statute.”
SAA at 184.

152 The statutory factors have been amended to track more closely the language concerning threat of material
injury determinations in the Antidumping and Subsidies Agreements, although “{n}o substantive change in
Commission threat analysis is required.” SAA at 185.

1219 U.S.C. § 1677(7)(F)(i). Factor I regarding countervailable subsidies and Factor VII regarding raw and 21
processed agriculture products are inapplicable to these investigations. See 19 U.S.C. § 1677(7)(F)(i)(I) and (VII).
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Based on evaluation of the relevant statutory factors, we find that the domestic industry is not
being threatened with material injury by reason of the subject imports from Brazil, Korea, and Mexico.
Accordingly, we do not find that further LTFV imports are imminent and that material injury by reason of
imports would occur unless an order is issued.

When assessing whether a domestic industry is threatened with material injury by reason of
imports from two or more countries, we have discretion to cumulate the volume and price effects of such
imports if they meet the requirements for cumulation in the context of present material injury. As noted
above in our discussion of material injury, we determined that the requirements for cumulation in the
context of present material injury are satisfied in these investigations. We have, accordingly, determined to
exercise our discretion to cumulate the LTFV imports for purposes of our threat analysis as well.

As part of our threat analysis, we first considered whether subject producers have significant
existing unused production capacity or are planning imminent, substantial increases in production
capacity.'®* In this case the record indicates that, on an aggregate level, the subject producers had very
high capacity utilization rates throughout the period examined, including 1998, the last year of the period.
Moreover, the subject producers are projecting that their capacity use levels will remain at high levels in
1999 and 2000.'®* Further, although the subject producers (in particular Korea) added somewhat
significant production capacity during the period examined,'® they have continued to operate at high
capacity use rates throughout the period and none of the subject producers are planning to add additional
capacity in 1999 or 2000. We find, therefore, that the capacity levels of the three cumulated countries do
not indicate that there are likely to be substantial increases in the subject imports in the imminent future.

We have also considered whether there has been a significant rate of increase of the volume or
market penetration of imports of the subject merchandise.'” Although there was a marked increase in the
volume and market share of the subject imports during the period of investigation, the large bulk of that
increase occurred between 1996 and 1997.' Although there was also an increase in the volume and
market share of the imports in the last year of the period, the increase was modest, with the subject
imports’ market share increasing only by one percentage point and their overall volume increasing by only
4.5 percent in 1998. Accordingly, we find that the recent volume trends exhibited by the subject imports do
not indicate a likelihood that there will be a substantial increase in the subject imports.

The inventory levels of the subject merchandise in the three subject countries'® generally declined
significantly between 1996 and 1998 and are projected to remain at stable levels in 1999.' Moreover,
although the level of U.S. importers’ inventories fluctuated during the period, they remained relatively
stable throughout the period overall, both considered on an absolute level and as a ratio to total imports.'”
Indeed, the overall inventory level in 1998 was relatively minimal compared to the size of the overall

16419 U.S.C. §1677(1)@E@MI).

1> CR at Tables VII-1-4. The capacity use rates for all three countries were above *** percent throughout the
period and are projected to remain above the *** percent level in 1999 and 2000.

16 CR at Tables VII-1-4.

16719 U.S.C. §1677(7)DID).

1% CR and PR at Table IV-3 & IV-4.

19919 U.S.C. §1677(DHFE)I)(V).

1 CR at Tables VII-1-4.
7l CR and PR at Table VII-5. 2
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market for ESBR in the United States.'”? Accordingly, we do not find that inventory levels of the subject
merchandise support a finding of a threat of material injury.

We have also considered whether the subject imports are likely to have a significant depressing or
suppressing effect on domestic prices.'” As we explained in our material injury discussion above, the
cumulated subject imports have not had significant price effects on the price of domestic merchandise. The
record does not suggest that the manner in which prices are set and price competition occurs in this market
will change in the imminent future. Accordingly, we find it unlikely that the cumulated imports will have
significant price-depressing or price-suppressing effects on domestic prices in the imminent future or that
they will increase the demand for further imports.

We have also considered whether there is a “potential for product-shifting if production facilities in
the foreign country, which can be used to produce the subject merchandise, are currently being used to
produce other products.”* There is no record evidence to suggest any potential for product shifting
within the subject countries. Accordingly, we believe there is little indication in the record that the subject
producers will actually shift production and increase shipments to the United States.

We have also examined the actual and potential negative effects on the existing development and
production efforts of the domestic industry, including efforts to develop a derivative or more advanced
version of the like product.”” In this case, although members of the industry contend that their ability to
make additional necessary investments and obtain necessary financing has been hindered by the impact of
the subject imports, the record indicates that the subject imports have had, and will continue to have, a
minimal impact on the industry’s ability to finance production and development efforts because of the
minimal causal relationship between the subject imports and the fortunes of the industry.'”

Finally, the record in these investigations does not indicate any demonstrable adverse trends
suggesting that the subject imports will imminently materially injure the industry.!” 78

In sum, we determine that the domestic industry producing ESBR is not threatened with material
injury by reason of the subject imports from Brazil, Korea, and Mexico.

CONCLUSION

Accordingly, we determine that the domestic industry producing ESBR is not materially injured or
threatened with material injury by reason of the subject imports from Brazil, Korea, and Mexico.

12 CR at Table VII-5.

13 19 U.S.C. §1677(T)F)@)(II).

17419 U.S.C. §1677(NF)@)(VI).

17319 U.S.C. §1677(T)F)(D)(VIII).

176 See, e.g., CR and PR at Table VI-8.

119 U.S.C. §1677(NHF)D(IX)

'™ The record indicates that Mexico has placed large dumping margins on imports of synthetic rubber
(including ESBR) from Brazil. CR at VI-7; PR at VI-4. However, because both countries are subject to these
investigations, the impact of this action is quite limited. Much of the potential volume lost to Brazilian exporters
. 1. . . 23
is likely to be gained by Mexican producers.
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DISSENTING VIEWS OF CHAIRMAN LYNN M. BRAGG

I join my colleagues in defining one domestic like product comprised of the 1500 and 1700 series
of emulsion styrene-butadiene rubber (“ESBR”) products, and one domestic industry comprised of the three
U.S. producers of ESBR. I also join my colleagues in cumulating subject imports from Brazil, Korea, and
Mexico for purposes of my material injury analysis, and in finding that negligibility is not an issue in these
investigations. Finally, I join the discussion of conditions of competition contained in the majority’s views.
However, based upon the entirety of the record in these investigations, I find that the domestic industry is
materially injured by reason of subject imports from Brazil, Korea, and Mexico. I therefore respectfully
dissent from the determination of the majority.

A. Volume

Cumulated subject import volume increased from approximately 73.8 million pounds in 1996 to
133.1 million pounds in 1998, an increase of roughly 80 percent during the period of investigation
(“POI”).'” At the same time, total U.S. consumption of ESBR declined slightly.'*® With regard to market
share, total U.S. market share for subject imports increased from 6.1 percent in 1996 to 11.1 percent in
1998, while domestic producers’ total U.S. market share declined from 93.5 percent in 1996 to
87.7 percent in 1998."! Based upon the entirety of the record in these investigations, I find that the
increase in volume and market share of subject imports over the POI are significant.

B. Price

ESBR is a commodity-type product, for which price competition is a critical factor in purchasing
decisions.'® The record in these investigations indicates that the aggregate average unit value for U.S.
shipments by domestic producers declined from $0.42 per pound in 1996 to $0.36 per pound in 1998, a
decline of roughly 14.3 percent during the POIL

To begin, I note that I am unpersuaded that the price decline evidenced for ESBR during the POI is
attributable entirely to factors such as: essentially flat demand for ESBR in the United States;'®® a decline
in raw materials costs; and, a decline in natural rubber prices. In determining the significance of the price
effects of subject imports, I have considered the following particulars in my analysis.

First, I note that the average unit cost of goods sold (“COGS”) of ESBR for U.S. producers
declined from $*** per pound in 1996 to $*** per pound in 1998, a decline of *** percent over the POI.'*
This decline appears entirely attributable to a decline in raw materials costs.'®® The primary raw materials

1 Table IV-1, CR at IV-3, PR at IV-2.

1% Total U.S. consumption of ESBR declined from approximately 1.215 billion pounds in 1996 to 1.2 billion
pounds in 1998, a decline of roughly 1.2 percent. Table IV-4, CR at IV-6, PR at IV-4.

'8! Table IV-4, CR at IV-6, PR at IV-4. Total nonsubject import market share also increased, from 0.5 percent
in 1996 to 1.2 percent in 1998. Id.

'®2 Transcript of Commission Hearing (March 30, 1999) (“Tr.”) at 18-19.

'3 Total U.S. consumption of ESBR declined by approximately 1.2 percent between 1996 and 1998. See
Table IV-4, CR at IV-6, PR at IV-4,

18 Table VI-1, CR at VI-4, PR at VI-2.

185 CR at VI-6, PR at VI-3; Tr. at 78. 2
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used in the production of ESBR are styrene and butadiene.'®® Despite the decline in COGS and the fact
that selling, general, and administrative (“SG&A”) expenses remained constant over the POI, U.S.
producers’ operating margins declined from $*** per pound in 1996 to *** of $*** per pound in 1998, a
decline of over *** percent.'®” Thus, the decline in ESBR prices substantially exceeds the decline in raw
materials costs over the POL

Second, I note that natural rubber prices declined substantially over the POL. The average unit
value of natural rubber declined from $0.66 per pound in 1996 to $0.55 per pound in 1997 and $0.40 per
pound in 1998; this represents an overall decline of 39.4 percent between 1996 and 1998. In light of this
sharp price decline, the appeal of natural rubber as a partial substitute for ESBR increased for certain
applications.'®

Third, I note that prices for related synthetic rubber products, i.e., SSBR and CBMB, also declined
over the POI, but not to the same extent as for ESBR. Specifically, the average unit value for SSBR
consumed in the U.S. declined from $*** per pound in 1996 to $*** per pound in 1998, a decline of
*** percent. '* The average unit value for CBMB consumed in the U.S. declined from $*** per pound in
1996 to $*** per pound in 1998, a decline of *** percent.'®

Fourth, I note that the average unit value of cumulated subject imports declined from $0.45 per
pound in 1996 to $0.32 per pound in 1998, a decline of 28.1 percent. The average unit value of nonsubject
imports also declined during this period, though to a much lesser extent, i.e., from $0.44 per pound in 1996
to $0.39 per pound in 1998.

Fifth, I note that subject imports undersold the domestic like product in 42 out of 71 quarters for
which prices were reported; in other words, almost 60 percent of quarterly pricing comparisons evidenced
underselling.'””! Moreover, the incidence and degree of underselling increased over the course of the POL.
During 1997, subject imports undersold the domestic like product in 16 out of 24 quarterly pricing
comparisons (i.e., in 66.7 percent of comparisons), while in 1998 subject imports undersold the domestic
like product in 20 out of 24 quarterly pricing comparisons (i.c., in 83.3 percent of comparisons).'*

The foregoing record evidence demonstrates that subject imports are a significant cause of negative
price effects in the U.S. market. Specifically, the significant decline in domestic prices can hardly be
attributed to the minimal decline in demand for ESBR evidenced in the record; moreover, Petitioners
indicated that, at least with regard to the consumption of ESBR for tire production, demand has been
generally robust since the early 1990s;'* indeed, this is supported by the record.!* With regard to the

18 Tr. at 20, 56.

187 Table VI-1, CR at VI-4, PR at VI-2.

'% Fifteen of the 38 responding ESBR purchasers reported that they had substituted or were likely to substitute
between ESBR and natural rubber. CR at II-6, PR at II-4. Of the four large tire producers, three reported that they
had substituted between ESBR and natural rubber during the POI, while the remaining large tire producer reported
it had done so in ***, Jd.

18 Table C-4, CR at C-11, PR at C-6.

190 Id

1 See CR at V-16 to V-17, PR at V-12 to V-13.

192 See Tables V-1, V-2, V-3, & V-4, CR at V-6 to V-9, PR at V-5 to V-8.

13 Tr. at19, 52-53, 69-70.

1% Shipments of replacement passenger tires in the U.S. increased over the POI by 5.1 percent, while total
shipments of replacement tires in the U.S. (including passenger tires, truck tires, and off-the-road tires) increased Q) 6

(continued...
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decline in raw materials costs, even if this decline is assumed to have been translated entirely into price
reductions through competition among U.S. producers, there remains a significant portion of the price
decline which is unaccounted for.

I do not find an exact correlation between changes in prices for natural rubber and ESBR;'* in
addition, I note that any substitution of natural rubber for ESBR would have been only a partial
substitution for any given application.'® Moreover, the sharp drop in natural rubber prices would have
increased the appeal of natural rubber as a partial substitute not only for ESBR, but for SSBR and CBMB
as well. Yet, the relative decline in ESBR prices (i.e., 14.3 percent) was more than twice as large as the
price declines for either SSBR (i.e., *** percent) or CBMB (i.e., *** percent) over the POI. The record
thus indicates that an additional significant factor had a negative effect on ESBR prices, i.e., low-priced
subject imports.

In short, the record reflects that subject imports extensively undersold the domestic like product,
and that the incidence of underselling increased substantially between 1997 and 1998. At the same time,
the domestic industry confronted a variety of pricing pressures reflecting falling natural rubber prices, flat
overall demand for ESBR, and the increased opportunity for price competition flowing from declines in raw
materials costs. In light of the significant volumes of subject imports, I find the record evidence of
underselling to be significant and to corroborate my conclusion that other pricing pressures do not account
for all of the downward movement in domestic prices over the POI. I further find that subject imports
depressed and suppressed prices to a significant degree, independent of any other factors which may have
impacted domestic prices at the same time.

C. Impact

The significantly increased volume, market share, and declining prices of subject imports, have
adversely impacted the domestic industry; indeed, virtually all measures of industry performance declined
over the POI. Between 1996 and 1998, net sales declined by *** percent; gross profit declined by
**¥ percent; operating income declined by over *** percent; and cash flow declined by over *** percent.'”’
In addition, domestic production declined by 11.1 percent; capacity utilization declined by 11.6 percent
while total capacity increased by only 1.7 percent; U.S. shipments declined by 7.3 percent; and the average
number of production and related workers declined by 11.6 percent.'*®

Thus, significantly increased volumes of low-priced subject imports, which are perfectly
substitutable for the domestic like product, have resulted in declining prices, revenues, and weak financial
performance for the domestic industry. Extensive underselling data in the record confirm that subject
imports undercut domestic prices resulting in diminished profitability for the domestic industry.
Accordingly, I find that the subject imports have had a significant adverse impact on the domestic ESBR
industry.

(...continued)
70 percent of all ESBR produced in the United States.
15 See Table C-4, CR at C-11, PR at C-6.
19 Tr. at 39-42, 44-46, 50-51, 60-61, 74-75, 95-96, 98-99.
17 See Table VI-1, CR at VI-4, PR at VI-2.
1% See Table III-2, CR at ITI-3, PR at III-2. 27
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D. Conclusion
For the foregoing reasons, and based upon the entirety of the record in these investigations, I find

that the domestic ESBR industry is materially injured by reason of subject imports from Brazil, Korea, and
Mexico, that have been found by Commerce to be sold in the United States at less than fair value.

28
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PART I: INTRODUCTION
BACKGROUND

These investigations result from a petition filed by Ameripol Synpol Corp. of Akron, OH, and
DSM Copolymer of Baton Rouge, LA, on April 1, 1998, alleging that an industry in the United States is
materially injured and threatened with material injury by reason of less-than-fair-value (LTFV) imports of
certain emulsion styrene-butadiene rubber (“ESBR”)! from Brazil, Korea, and Mexico. Information
relating to the background of these investigations is provided below.2

Date Action

April 1,1998 ... ... Petition filed with Commerce and the Commission; institution of Commission
investigations

April 27,1998 . . ... Commerce’s notice of initiation

May 18,1998 .. ... Commission’s preliminary determinations

November 2, 1998 .. Commerce’s preliminary determinations (63 FR 59509, November 4, 1998);3
scheduling of final phase of Commission investigations (63 FR 65219,
November 25, 1998)

March 19,1999 .... Commerce’s final determinations (64 FR 14863, March 29, 1999)*

! For purposes of these investigations, ESBR consists of a synthetic polymer made via free radical cold emulsion
copolymerization of styrene and butadiene monomers in reactors. The reaction process involves combining styrene
and butadiene monomers in water, with an initiator system, an emulsifier system, and molecular weight modifiers.
ESBR consists of cold non-pigmented rubbers and cold oil-extended non-pigmented rubbers that contain at least
one percent of organic acids from the emulsion polymerization process. ESBR is covered by statistical reporting
number 4002.19.0010 of the Harmonized Tariff Schedule of the United States (HTS). Subject imports enter the
United States free of duty.

ESBR is produced and sold, both inside the United States and internationally, in accordance with a
generally accepted set of product specifications issued by the International Institute of Synthetic Rubber Producers
(IISRP). The universe of products subject to these investigations consists of product grades included in the IISRP
1500 series and 1700 series of synthetic rubbers. The grades in the 1500 series are light in color and are often
described as “Clear” or “White Rubber.” The grades in the 1700 series are oil-extended and thus darker in color,
and are often called “Brown Rubber.” Products manufactured by blending ESBR with other polymers, high styrene
resin masterbatch, carbon black masterbatch (i.e., IISRP 1600 series and 1800 series), and latex (an intermediate
product) are not included within the scope of these investigations. In this report, the term “ESBR?” refers only
to the 1500 and 1700 series of synthetic rubber under the IISRP numbering system. The term “CBMB”
(carbon black masterbatch) refers to the 1600 and 1800 series of synthetic rubber under the IISRP
numbering system.

? Federal Register notices cited in the tabulation are presented in app. A.

3 Commerce calculated preliminary LTFV margins to be as follows: Brazil - Petroflex Industria ¢ Comercio
S.A. 61.71 percent and all others 61.71 percent; Korea - Korea Kumho Petrochemical Co., Ltd. 13.91 percent,
Hyundai Petrochemical Co., Ltd. 118.88 percent, and all others 13.91 percent; and Mexico - Industrias Negromex,
S.A. de C.V. 29.57 percent and all others 29.57 percent.

* Commerce calculated final LTFV margins to be as follows: Brazil - Petroflex Industria e Comercio S.A.
71.08 percent (based on “facts otherwise available” (FOA)) and all others 43.85 percent (based on a simple average
of the margins in the petition); Korea - Korea Kumho Petrochemical Co., Ltd. 16.65 percent (calculated), Hyundai
Petrochemical Co., Ltd. 118.88 percent (FOA), and all others 16.65 percent (calculated); and Mexico - Industrias
(continued. o)
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March 30, 1999 .... Commission’s hearing’

April 29,1999 .. ... Commission’s vote
May 11,1999 ..... Commission determinations transmitted to Commerce
SUMMARY DATA

A summary of data collected in these investigations is presented in appendix C. Table C-1 is for
ESBR, table C-2 is for ESBR plus CBMB, table C-3 is for ESBR plus CBMB plus solution styrene-
butadiene rubber (“SSBR”), and table C-4 is for ESBR, CBMB, SSBR, and natural rubber. Data
appearing in the tables are believed to account for 100 percent of the production and other domestic
indicators for the covered products during 1998. U.S. import data are based on responses to the
- Commission’s questionnaires.

THE PRODUCT

The imported product that is the subject of these investigations consists of certain types of cold
emulsion-polymerized styrene-butadiene rubber, namely the 1500 and 1700 series of synthetic rubbers
under the IISRP numbering system.5 Both the 1500 and 1700 series are used to formulate custom
“masterbatches” and compounds, which are in turn used to produce mainly tires, as well as hoses, belting,
and miscellaneous rubber products.

There are three domestic producers of ESBR, consisting of the two petitioners plus The Goodyear
Tire & Rubber Co., Akron, OH. As with imported ESBR, the most common types of domestic product are
classified under IISRP grades 1502 and 1712, which are subsets of the 1500 and 1700 series, respectively.

There are a number of series other than the 1500 and 1700 series of the IISRP that in
industry parlance are considered emulsion styrene-butadiene rubber, but are not “ESBR” as the
term is used in this report. Emulsion styrene-butadiene rubber, as defined by the IISRP, includes hot-
and cold-polymerized types,’ oil-extended product (the 1700 series), cold black masterbatch (the 1600
series), and cold oil black masterbatch (the 1800 series).® CBMB is specifically discussed in the section of
this report entitled “CBMB and SSBR” at the end of Part I. SSBR is a newer type of styrene-butadiene
rubber based on a solution-polymerized latex, and is also known as “solution SBR.”

In the preliminary phase of these investigations, petitioners contended that the domestic like
product should consist of ESBR (i.e., the 1500 and 1700 series of synthetic rubber under the IISRP

4 (...continued)
Negromex, S.A. de C.V. 33.01 percent and all others 33.01 percent (both calculated).

5 A list of witnesses appearing at the public hearing is presented in app. B.

¢ The IISRP numbering system includes the following: 1000 series - hot non-pigmented rubbers; 1200 series -
butadiene and isoprene rubbers (SSBR is included herein); 1500 series - cold non-pigmented rubbers; 1600 series -
cold black masterbatch with 14 or less parts of oil per 100 parts of SBR; 1700 series - cold oil masterbatch;
1800 series - cold oil black masterbatch with more than 14 parts of oil per 100 parts of SBR; and 1900 series -
emulsion resin rubber masterbatches. The Synthetic Rubber Manual, 13th edition, published by the International
Institute of Synthetic Rubber Producers, Houston, TX.

7 All types of emulsion styrene-butadiene rubber are “cold” types except for IISRP type 1000, which is
considered a “hot” type. Its physical characteristics and uses render it a completely different product than ESBR.
It is unsuitable for use in end uses in which ESBR is used.

8 “Masterbatch” is a term that refers not only to CBMB alone, but also to mixtures of ESBR with CBMB and/or
with SSBR and other ingredients. In this report, the term “masterbatch” or “custom masterbatch” may reflect such
mixtures, but the term “CBMB” refers to the 1600 and 1800 series of ESBR only. -2
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numbering system), the same as the imported product. Respondent Cooper Tire & Rubber Co. (“Cooper™),
a user of the imported subject product for tire production,’ contended that “the domestic like product
advanced by the petitioners is unduly restrictive,” and that it should consist of not only ESBR but also of
CBMB as well as SSBR." Other respondents appeared to agree that the petitioners’ proposed domestic
like product was defined too narrowly, but did not formally argue that the domestic like product should be
expanded to include these products.'!

In its preliminary determinations, the Commission did not expand the definition of the domestic like
product to include either CBMB or SSBR,? but stated that “the issue is a close one with regard to the
inclusion of both CBMB and SSBR within the domestic like product,”® and that it would seek full data on
these products in any final phase of the investigations.'* In the final phase of these investigations, virtually
all respondents contended that the domestic like product should include CBMB and SSBR,* or at least
CBMB.'¢

The Subject Product (ESBR)
Physical Characteristics and Uses

ESBR is produced as a dry, crumb-like material, and is usually sold pressed into bales. It is
distinguished from the other major types of emulsion styrene-butadiene rubber by its relative purity and the
fact that it does not contain carbon black. The 1500 series is considered a “neat” or pure form of emulsion
styrene-butadiene rubber, while the 1700 series contains some added petroleum-based processing oil. The
addition of oil aids in the eventual processing of ESBR into custom masterbatches and compounds that are
extruded, mixed, and rolled into rubber goods.

End users of ESBR formulate custom masterbatches and other compounds prior to the production
of rubber goods. Processing begins by breaking down the bales through heating, mixing, and rolling in
order to plasticize the rubber. Many ingredients such as carbon black, oils, antioxidants, processing aids,
vulcanizing agents, silica, and zinc oxide are often added to make the masterbatch. End users may
formulate masterbatches using ESBR, CBMB, other series of emulsion styrene-butadiene rubber, SSBR,
and other ingredients, depending upon the final product. Rubber tires, the largest end use for ESBR, may
require a number of differently formulated masterbatches, depending upon the characteristics desired in

9 Ak

1 Counsel for Cooper, hearing transcript, pp. 111-114 and conference transcript, p. 87, and Cooper’s
postconference brief, app. pp. 6-10.

! Conference transcript, pp. 103, 104, 118, and 119.

12 The Commission’s determination regarding the appropriate domestic products that are “like” the subject
imported products is based on a number of factors including (1) physical characteristics and uses; (2) common
manufacturing facilities and production employees; (3) interchangeability; (4) customer and producer perceptions;
(5) channels of distribution; and, where appropriate, (6) price. Prices are more completely covered in Part V of
this report.

13 Certain Emulsion Styrene-Butadiene Rubber from Brazil, Korea, and Mexico, USITC Pub. 3108, May 1998,
p. 6.

' Ibid, pp. 8 and 10.

% Prehearing briefs of Cooper, pp. 7-10; Michelin North America and American Synthetic Rubber Corp., pp. 1-
9; and Petroflex Industria e Comercio, S.A., p. 3.

'8 Prehearing briefs of Oliver Rubber Co., pp. 3-5, and Industrias Negromex, S.A. de C.V. and GIRSA, Inc., pp.
39
; 1-3
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each tire component. Tire components such as tire tread, sidewall, or core generally use a specialized
masterbatch formulation (figure I-1 shows a cut-out representation of a typical radial passenger/radial light
truck tire). According to information presented by petitioners, over 70 percent of ESBR is formulated into
masterbatches for new rubber tires.!’

Manufacturing Facilities and Production Employees

The production of ESBR has a relatively short history, arising from demand for synthetic rubber as
a replacement for natural rubber during World War II. ESBR is coagulated from a cold emulsion-
polymerized SBR latex. The latex itself ***.'* The latex used to produce the 1500 series is also used to
produce the 1700 series.

ESBR latex is produced by either a “hot” (50 degrees C.) or “cold” (5-10 degrees C.)
polymerization process from a controlled reaction of an emulsion of styrene, butadiene, water, and various
chemicals used as emulsifiers, stabilizers, and modifiers (see figure I-2). In both the hot and cold
processes, five main ingredients (water, monomers, soap, modifier, and an initiator system) flow through a
series of reactors. Water is used as a diluent to reduce the viscosity of the material in process and promote
good heat transfer; the soap keeps polymers and reacting material suspended in the emulsion; the modifier
is used to control the length of the copolymer chains; and the initiator is used to begin the polymerization
process.

The reaction is stopped at a predetermined point through use of a chemical known as a “short
stop.” At this point, the emulsion resembles natural rubber latex. The latex can be stored at this point, or
as mentioned earlier, it may be *** 1°

Depending on the desired content of the finished ESBR, the latex may then be blended with oils,
antioxidants, and other materials. This mixture is coagulated in coagulation tanks using an acid. Large
crumbs of ESBR form and are filtered, neutralized and washed, and dried. Prior to shipping the ESBR
crumbs are usually pressed into bales, covered with plastic shrink wrap, and palleted.

The same equipment, machinery, and production and related workers used by Ameripol Synpol to
produce ESBR *** % The same equipment, machinery, and workers used by DSM Copolymer *** ESBR,

*kk 21

Interchangeability

The 1500 series contains little or no processing oil compared with the 1700 series, which is
37.5 percent by weight petroleum processing oil. Because of the physical characteristics and the relative
difficulty of processing ESBR into custom masterbatches or compounds by end users, additional
processing oil is usually required.” Petitioners’ postconference brief mentions “some degree of

1" Petitioners’ postconference brief, p. 41.
18 Telephone conversation with ***, Apr. 2, 1998.
1% Telephone conversation with ***, Apr. 2, 1998.

* Ameripol Synpol stated that ***. Questionnaire response of Ameripol Synpol in the final phase of the
investigations, p. 4.
#1 Based on questionnaire responses of the respective firms in the final phase of the investigations, p. 4.

2 Telephone conversation with ***, Apr. 2, 1998, and Rubber Technology and Manufacture, edited by C.M.

Blow c. 1971, CRC Press, Cleveland, OH, p. 88. L4
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Figure I-1

Cut-out representation of a typical radial passenger car/radial light truck tire*
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Figure I-2
ESBR: Manufacturing flowchart
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interchangeability” of 1500 series with 1700 series.?* *** stated that tire makers can, and often do,
substitute some 1500 series for some 1700-series product without making major adjustments to
formulations, processes, or processing equipment.” The interchangeability and substitutability of ESBR
with other rubber components are discussed more fully in the section of Part I of this report entitled
“CBMB and SSBR” and in Part II.

Customer and Producer Perceptions

Petitioners indicate that ESBR is perceived to be an industrial commodity product.® *** stated
that tire producers (the major end users of ESBR) use ESBR from different producers interchangeably and

2 Petitioners’ postconference brief, p. 41.
25 *kk

% Petitioners’ postconference brief, p. 41. L6



usually strive to have ESBR from all available quality manufacturers approved for use in their
formulations;?’ a similar statement was made on behalf of Cooper.?

Channels of Distribution

U.S. producers and importers of ESBR usually sell product directly to end users. Relatively small
amounts are sold through distributors.

Price

According to responses received from Commission questionnaires, prices for ESBR are set based
on competition in the open market. In 1996, the price (unit value) of U.S. producers’ U.S. shipments of
ESBR in the U.S. market was $0.42 per pound. Unit values decreased to $0.40 per pound in 1997 and
$0.36 per pound in 1998. Actual transaction prices in each of the years tended to be within a range of
prices above or below the averages cited above, depending on the grade of ESBR and the type of
transaction (e.g., spot or formula sales contract). More detailed information on prices is presented in Part
V of this report.

CBMB and SSBR

CBMB is similar in terms of physical characteristics to ESBR, with the exception that CBMB
contains carbon black, which is used as a reinforcing agent.”” Both CBMB and ESBR are types of
emulsion styrene-butadiene rubber in industry parlance. CBMB is not produced on the same equipment
that is used to produce ESBR, although it is produced at the same locations using separate, physically
separated production lines. The principal reason for separate production lines is the possible contamination
of ESBR with carbon black (see figure I-3). According to petitioners, the majority of CBMB is used to
produce truck tire retreads.®

SSBR is produced at completely different U.S. facilities from those of ESBR, although
manufacturing equipment is similar (see figure I-4). SSBR is produced by Firestone Synthetic Rubber in
Lake Charles, LA, American Syntheti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>