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I. Introduction 

In antidumping and countervailing duty investigations under Trtle VII of the Tariff Act of 1930 (19 

U.S.C. § 1671 et seq.), the Commission receives and collects significant amounts of "business proprietary 

information" (BPl),1 such as data on private companies' profits, investment, and production processes. 

The Commission holds such BPI in strict confidence and does not publish such information in ways that 

would reveal the operations of individual firms. 

However, the Commission gives certain representatives of certain parties to an investigation 

access to the BPI gathered in that investigation. This access is permitted subject to an administrative 

protective order (APO) which is designed to protect the confidentiality of the BPI. The APO process is 

governed by statute2 and by Commission rules.3 

This Second Edition is intended as a general introduction to the process under which BPI is 

disclosed under APO. If you intend to practice in this area, however, do not rely exclusively on this 

introduction; consult the statute and the Commission's rules. The APO process is governed by the 

statute and the Commission's rules, and this introduction should not be construed as modifying or limiting 

1 That term is defined in section 201.6(a) of the Commission's Rules of Practice and Procedure. See Appendix B 
for the text of the rule. 

2 Seqtion 777(c)(1)(A) of the Tariff Act of 1930 (19 U.S.C. § 1677f(c)(1)(A)) provides that 
Upon receipt of an application ... the Commission shall make all business 
proprietary information presented to, or obtained by it, during a proceeding (except 
privileged information, classified information, and specific information of a type for 
which there is a clear and compelling need to withhold from disclosure) available to 
interested parties who are parties to the proceeding under a protective order .... 

Relevant legislative history can be found at H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess., at 622 (1988), and H.R. 
Conf. Rep. No. 650, 101st Cong., 2d Sess., at 121 (1990). The text of the statutory provisions and legislative history 
can be found in Appendix A 

3 The most directly applicable provisions are 19 C.F.R. §§ 201.6, 207.3, and 207.7. The text of these rules can be 
found in Appendix B. That appendix also contains portions of the regulatory preambles that accompanied 
amendments to the rules and that provide additional guidance on the purpose and meaning of the rules. 

Additional information on the rules can be found in the various notices of rulemaking published since the 
statutory amendments of 1988: 
1. Notice of interim rulemaking, at 53 Fed. Reg. 33,039 (Aug. 29, 1988). 
2. Notice of interim rulemaking, at 54 Fed. Reg. 5220 (Feb. 2, 1989). 
3. Notice of proposed rulemaking, at 55 Fed. Reg. 24, 100 (June 14, 1990). 
4. Notice offinal rulemaking, at56 Fed. Reg.11,918 (Mar. 21, 1991). 
5. Notiae of proposed rulemaking, at 58 Fed. Reg. 19,638 (Apr. 15, 1993). 
6. Notice of final rulemaking, at 59 Fed. Reg. 66,719 (Dec. 28, 1994). 

Moreover, a practitioner in the Title VII area should read the entirety of 19 C.F.R. Parts 201 and 207. 
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them in any way.4 

Questions should be directed to the Docket Branch of the Office of the Secretary, room 112, tel. 

202-205-1800. Hearing-impaired individuals can obtain information on this matter via the Commission's 

TDD terminal at 202-205-1810. 

IL The APO 

At the beginning of each antidumping and countervailing duty investigation, the Secretary of the 

Commission signs and issues an APO applicable to the investigation. The APO contains a list of 

obligations that a person to whom BPI is disclosed under the APO must assume. Those obligations 

include such requirements as not divulging BPI to unauthorized persons, using the BPI only for the 

relevant investigation and litigation, properly storing and transmitting BPI, and reporting possible breaches 

of the APO. The APO also specifies when and how BPI disclosed under the APO must be returned or 

destroyed, and describes the sanctions that may be imposed on a person who breaches his obligations 

under the APO. In most cases, the APO issued will be in a form that has been established by the 

Secretary and is obtainable from the Docket Branch during normal business hours, 8:45 a.m. to 5:15 p.m.5 

Ill. The application process 

A. Who can apply 

Only certain persons are permitted under the statute and legislative history to apply for disclosure 

of BPI under APO. The Commission's rules call these persons "authorized applicants."6 To qualify as an 

authorized applicant, a person must meet the following criteria: 

1. The person must be one of the following: 

4 On October 3, 1995, the Commission published a notice of proposed rulemaking containing proposed 
amendments to the rules governing Title Vil investigations. 60 Fed. Reg. 517 48 (Oct. 3, 1995). As of this writing, 
those proposed changes have not been put into effect Practitioners should be aware that portions of the APO rules 
may change if those amendments are finalized. 

5 A copy of this form APO can be found in Appendix E. Persons with mobility impairment who will need special 
assistance in gaining access to the Commission should contact the Office of the Secretary at 202-205-2000. 

6 The term "authorized applicanf' means an individual. Consequently, each attorney, consultant, or expert in a firm 
who seeks access to BPI must fill out a separate application. A person who obtains disclosure of BPI under APO 
must not discuss that information with a colleague in the same firm who has not filed an application that has been 
accepted by the Secretary. 

2 



(a) An attorney;7 

(b) A consultant or expert under the direction and control of an attorney representing an 
interested party which is a party to the investigation; 

(c) A consultant or expert who appears regularly before the Commission;8 or 

(d) A representative of an interested party which is a party to the investigation, if such interested 
party is not represented by counsel. 

2. The person must represent an interested party which is a party to the relevant antidumping or 

countervailing duty investigation. The term "interested party" is defined in the statute.9 The term "party" is 

defined in the Commission's rules. 10 In most investigations, an authorized applicant must be a 

representative of petitioners, of other domestic producers, or of importers (not just purchasers from 

importers) or foreign producers of the articles subject to investigation. 

7 An attorney must be able to show that he or she is admitted to practice before the bar of a United States state or 
the District of Columbia. The purpose of this requirement is to ensure that the Commission grants APO access only 
to persons with respect to whom the Commission can impose effective sanctions for breaches of APOs. 
Nevertheless, the Commission may permit an attorney not admitted to practice in a state to gain access to BPI under 
the APO as a consultant or expert working under the supervision of an attorney licensed to practice in the United 
States. The Commission's authority to regulate the credentials of attorneys or agents appearing before it is found in 
19 C.F.R. § 201.15. 

8 The Commission has not defined the term "appears regularly before the Commission." The Secretary determines 
whether a particular applicant falls into that category, and may request additional information from an applicant to aid 
her determination. 

9 See 19 U.S.C. § 1677(9), which provides that an interested party can be: 
(A) a foreign manufacturer, producer, or exporter, or the United States importer, of subject merchandise or a 

trade or business association a majority of the members of which are producers, exporters, or importers of such 
merchandise, 

(8) the government of a country in which such merchandise is produced or manufactured or from which such 
merchandise is exported, 

(C) a manufacturer, producer, or wholesaler in the United States of a domestic like product, 
(0) a certified union or recognized union or group of workers which is representative of an industry engaged 

in the manufacture, production, or wholesale in the United States of a domestic like product, 
(E) a trade or business association a majority of whose members manufacture, produce, or wholesale a 

domestic like product in the United States, 
(F) an association, a majority of whose members is composed of interested parties described in 

subparagraph (C), (D), or (E) with respect to a domestic like product, and 
(G) in any investigation under this subtitle involving an industry engaged in producing a processed 

agricultural product, as defined in paragraph (4)(E), a coalition or trade association which is representative of either -
(I) processors, 
(ii) processors and producers, or 
(iii) processors and growers, 

but this subparagraph shall cease to have effect if the United States Trade Representative notifies the administering 
authority and the Commission that the application of this subparagraph is inconsistent with the International [sic] 
obligations of the United States. 

10 19 C.F.R. § 201.2, as amended. Party means "any person who has filed a complaint or petition on the basis of 
which an investigation has been instituted, or any person whose entry of appearance has been accepted." 
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3. The person must not be involved in competitive decisionmaking for an interested party which 

is a party to the investigation. The regulations governing Title VII investigations define "competitive 

decisionmaking" by incorporating the definition used in U.S. Steel Corp. v. United States.11 Accordingly, 

"competitive decisionmaking" includes: 

... past, present, or likely future activities, associations, and relationships 
with an interested party which is a parfy to the investigation that involve the 
prospective authorized applicant's advise [sic] or participation in any of such 
party's decisions made in light of similar or corresponding information about a 
competitor (pricing, product design, etc.).12 

The U.S. Steel decision was interpreted in Matsushita Electric Ind. Corp. v. United States.13 In that case, 

the Court held, inter alia, that an in-house corporate counsel may not be denied disclosure of BPI under an 

APO on the sole ground of status as a corporate officer.14 

B. The application 

An authorized applicant wishing to obtain disclosure of BPI under APO must file an application 

with the Secretary of the Commission. The application must be made on a form approved by the 

Secretary and obtainable from the Docket Branch.15 Although the form may be photocopied, it may not 

be retyped or altered in any way. Any such alteration will result in rejection of the application. 

The application is essentially divided into three parts. First, the applicant must state under oath 

that he has authorized applicant status. Second, the applicant requests disclosure of BPI under the APO 

and agrees to be bound by the APO. Third, the applicant acknowledges that a breach of the APO may 

subject him to certain sanctions. 

11 730 F.2d 1465 (Fed. Cir. 1984). A copy of the court decision in U.S. Steel can be found in Appendix C. 

12 19 C.F.R. § 207.7(a)(3)(ii). 

13 929 F.2d 1577 (Fed. Cir. 1991), reversing, 14 CIT 674, 746 F. Supp. 1103 (1990). A copy of that decision can be 
found in Appendix C. · 

14 929 F.2d at 1580. 

15 A copy of this form APO application can be found in Appendix F. An example of how to fill out the application 
appears in Appendix H. 
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If you fall into one of three categories of authorized applicants, 16 you must attach to your 

application a written statement describing your job functions, (:lisclosing all financial holdings you may 

have in the interested party you represent or its affiliates, and indicating whether you are involved in the 

formulation of the interested party's pricing policies. 

Please note that the application form itself is only two pages long. Applicants frequently file their 

application with the four-page long form APO still attached, creating a needless proliferation of paper. 

Therefore, the Commission urges that applicants send in only the two-page application. 

In most cases, an authorized applicant wants to give access to BPI disclosed under APO to a 

paralegal or clerical staff person such as a secretary, word processor, messenger, or other such person 

employed or supetvised by the authorized applicant. Before such a person is allowed access, the person 

must fill out a form statement approved by the Secretary and obtainable from the Docket Branch.17 This 

form statement provides for the person to agree to be bound by the APO and for the authorized applicant 

to sign in recognition of his assumption of responsibility for any breach the person might commit. 

C. Deadlines for applying 

Under Commission rule 207.7, you must file an application within certain time limits. You must file 

your application no later than twenty-one (21) days after the publication in the Federal Register of the 

notice of investigation in a final investigation, or seven (7) days after publication of the notice of 

investigation in a preliminary investigation. These are the same deadlines as those established for the 

filing of entries of appearance. 

In some cases, one interested party which is a party to the investigation is represented by more 

than one authorized applicant, ~. several attorneys from one or more law firms as well as an economist 

from a consulting firm. So long as one authorized applicant applies within the time limit, the deadlines are 

extended for other authorized applicants representing the same party. One authorized applicant must file 

his application by the deadline and must identify himself as "lead authorized applicant" Only he will 

16 (1) an in-house counsel, (2) a consultant or expert who practices regularly before the Commission, or (3) a 
representative of an interested party t~at is not represented by counsel. 

17 The form statement by clerical staff can be found in Appendix G. 
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receive service of BPI in the investigation.18 The other authorized applicants may file their applications 

at a later date, although no later than five (5) days prior to the deadline for filing posthearing briefs in a 

final investigation or postconference briefs in a preliminary investigation. However, the lead authorized 

applicant is not to discuss BPI disclosed under APO with another authorized applicant until the latter's 

application has been approved. 

There is no specific deadline for the filing of form statements by paralegals and clerical staff 

persons employed or supervised by authorized applicants. However, you cannot give such staff access to 

BPI disclosed under APO until the form statements have been filed. 

If you filed an APO application in a preliminary investigation and intend to continue representation 

in the corresponding final investigation, you need not file another application in the final investigation. 

However, you must notify the Docket Branch in writing that you will participate in the final investigation. 

Each firm is to file a letter listing the attorneys, consultants, and staff that will participate in the final 

investigation. Such a letter should indicate whether any persons who participated in the preliminary 

investigation have ended their involvement with the matter. If a new attorney or other authorized applicant 

is being retained, then he and his staff must file the appropriate forms. 

IV. Obtaining BPI 

A. The APO service list 

After the deadline for filing APO applications, the Secretary will establish a list of authorized 

applicants whose applications have been approved. All parties must serve their business proprietary 

submissions to the Commission on the persons listed on that APO service list. If one interested party is 

represented by more than one authorized applicant, the APO service list will designate one authorized 

applicant as the lead authorized applicant on whom service must be made. 

This APO service list is not to be confused with the public service list established by the 

Secretary. 19 Only submissions to the Commission with all BPI deleted are to be served on the persons 

18 19 C.F.R. § 207.7(a)(2). 

19 The public service list is established pursuant to Commission rule 201.11 ( d). All parties appear on that list, and 
are to be served with non proprietary versions of documents filed in the investigation. 
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appearing on the public service list. To avoid confusion, the APO service list is printed on pink paper, 

whereas the public service list is printed on blue paper. 

If the APO service list has not yet been issued, you should file documents with the Commission 

without serving them on anyone, but you must then serve those documents within two business days after 

the APO service list is issued. Petitions and briefs must be served by overnight mail or its equivalent. 

B. Disclosure of BPI under the APO 

Once a lead authorized applicant appears on the APO service list, he is eligible to receive BPI 

under the APO. Other parties must now serve. him with their BPI. In addition, he may obtain BPI not 

normally served by other parties, such as Commission reports and nonparty questionnaire responses. He 

need not contact the Docket Branch to find out when this BPI is available; the Docket Branch will contact 

the lead authorized applicants when there is BPI available. 

The Docket Branch will only give BPI to a person who appears on the approved service list. An 

authorized applicant may pick up BPI, or send a secretary or other member of the clerical staff employed 

or supervised by him who has signed the APO form statement. Please bring a picture identification. 

Dockets personnel will not give access to BPI to couriers and messengers not employed or supervised by 

an authorized applicant. 

V. Filing BPI 

A. The one day rule 

A person who files with the Commission a brief or other submission that contains BPI must also 

file a public version of that submission.20 If the submission is to be filed by a deadline set by the 

Commission, Commission rule 207.3 permits a submitter to file the public version within 24 hours after the 

confidential version is due. This "one day rule" is intended to reduce the incidence of APO breaches 

caused by persons failing under the pressure of deadlines to adequately sanitize the public version of their 

submissions. 

Under the "one day rule," the BPI version of a document is due by the deadline set by the 

20 If the person is a party, the submission must also be served on all persons designated in the Secretary's service 
lists. 

7 



Commission. You must file that version with all BPI enclosed in brackets but with the following warning on 

every page: "Bracketing of BPI not final for one business day after date of filing." In accordance with 

the warning, a person to whom the submission is disclosed under APO is not to disclose information 

received in the document to anyone not subject to the APO until the bracketing becomes final. One 

business day after the deadline, submitters are to file a public version with all BPI deleted. In the event 

that a submitter files the confidential version on the deadline day and then finds an error in the bracketing 

in the confidential version, he is permitted to notify the Commission within 24 hours after the deadline day 

of the necessary changes to bracketing, and must file replacement pages to correct the business 

proprietary version of the document. Such corrections will not give rise to a breach, provided that the 

corrections are made within the time permitted. 

The one day extension is not to be used to amend the submission in any way other than 

bracketing and deletion of BPI. Making other changes to the submission may result in striking all or part of 

the document from the record. If a submitter wishes to make other changes, including errata and 

typographical corrections, the submitter must request leave to file such changes and clearly itemize 

each requested change. Unless the submitter requests leave to file the changes, they will not be 

accepted. 

When submitting corrections to bracketing of BPI in a brief, please do not submit an entire 

replacement brief; individual replacement pages are sufficient and preferable. If you choose to submit a 

replacement brief, please itemize each change. 

The Commission instituted the "one day rule" to minimize the number of APO breaches. 

Please take advantage of the opportunity afforded by the rule to ensure that BPI is properly 

handled. 

B. Certification of BPI Filings 

A person who files with the Commission a brief or other submission that contains BPI must satisfy 

Commission rules pertaining both to filings of confidential business information and to filings of documents 

generally. These rules require separate certifications, and only one requires notarization. The procedure 

-
for submitting business information in confidence requires a "certification in writing under oath that 
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substantially identical information is not available to the public ... "21 As "under oath" suggests, this 

certification should be notarized. The rule for service, filing, and certification of documents generally 

requires certification "that such information is accurate and complete to the best of the submitter's 

knowledge."22 This certification requires no notarization. 

C. Exemption from disclosure for certain BPI 

Under the statute,23 information that is privileged, classified, or "of a type for which there is a clear 

and compelling need to withhold from disclosure" is exempt from disclosure and service under APO. 

Privileged material includes information such as that covered by the attorney-client, deliberative process, 

or attorney work product"privilege. Classified material is covered by a national security classification such 

as "Secret" or "Confidential."24 The third category, for which there is a "clear and compelling need to 

withhold," is not defined in the statute. According to the legislative history, the 

category-

is expected to be used rarely, in situations in which substantial and 
irreparable financial or physical harm may result from disclosure. An 
example of a specific type of information which may fit this definition is trade 
secrets, that is, a secret formula or process having a commercial value, not 
patented, known only to certain individuals who use it in compounding or 
manufacturing an article oftrade.25 

Commission rule 207.7(g) provides a procedure for a submitter of BPI to follow if he considers that any of 

his information falls within the exempt categories. The submitter may request an exemption from the 

Secretary, who will either grant or deny the request. The Secretary will only grant such requests in rare 

cases, because secret formulas and other such supersensitive data are not normally involved in 

antidumping or countervailing duty investigations. 

When requesting an exemption, a submitter is to file the request and lodge a copy of the 

21 19 C.F.R. § 201.6(b)(3)(iii). 

22 19 C.F.R. § 207.3(a). 

23 19U.S.C.§1677f(c)(1)(A). 

24 Prior to 1988, BPI was called "confidential business information." The name was changed to BPI to avoid 
confusien with information subject to the national security designation "Confidential." 

25 H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess., at623. 
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information at issue with the Secretary, when possible two days before any relevant deadline. If the 

Secretary grants the request, the submitter is to file three versions of the document containing the now-

exempt information: (1) a complete version, with the exempt information in double brackets, and with a 

warning that exempt information is present in the document, (2) a version with the exempt information but 

not other BPI deleted, and (3) a public version with all BPI deleted. The second and third versions are to 

be served in accordance with normal BPI and public service rules. If the Secretary denies the exemption 

request, she will return the information to the submitter. 

VI. Sanctions 

The Commission makes every attempt to preserve the confidentiality of BPI. Consequently, any 

breach of an APO, particularly if it results in the improper dissemination of BPI, is regarded as a serious 

matter. An authorized applicant who breaches the APO is subject to sanctions. 

Commission rule 207.?(d), the APO, and the APO application list the responses the Commission 

may make to a breach. These are: 

(1) Disbarment from practice in any capacity before the Commission along 
with such person's partners, associates, employer, and employees, for up to 
seven years following publication of a determination that the order has been 
breached; 

(2) Referral to the United States Attorney; 

(3) In the case of an attorney, accountant, or other professional, referral to 
the ethics panel of the appropriate professional association; 

(4) Such other administrative sanctions as the Commission determines to be 
appropriate, including public release of or striking from the record any 
information or briefs submitted by, or on behalf of, the offender or the party 
represented by the offender, denial of further access to BPI in the current or 
any future investigations before the Commission, and issuance of a public or 
private letter of reprimand; and 

(5) Such other actions, including but not limited to, a warning letter, as the Commission 
determines to be appropriate. 

The procedure for investigating alleged breaches of APOs has two parts. First, the Commission 

determines whether a breach has occurred and who is responsible for it. This is done after the alleged 

breachers have been provided an opportunity to present their views on the matter. The first phase may 

conclude with the issuance of a warning letter if the Commission finds a breach has occurred but no 
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further action is warranted. Second, if a breach is found to have occurred and the Commission 

determines that further action is warranted, the Commission determines what sanction, if any, to impose. 

The breachers are provided an opportunity to present their views on this issue. 

The Commission's most common responses to breaches have been the issuance of warning 

letters and private letters of reprimand. A warning letter is not a sanction, and may be issued in an 

instance in which the Commission determines that a sanction is not appropriate. The private letter of 

reprimand is a sanction. It can be expunged from the recipient's record after two years of good behavior, 

i.e., no further breaches. Where this sanction is imposed, the Commission keeps confidential the identity 

of the offender, although the Commission periodically issues a public notice describing in general terms 

the private letters of reprimand and other actions it has taken in response to breaches issued.26 Similarly, 

all correspondence between the Commission and an alleged breacher is kept confidential by the 

Commission. 

VII. Answers to frequently asked questions 

Certain questions come up frequently when practitioners participate in the APO process. The 

following are some of those questions and their answers. Again, if you have questions about the APO 

rules and procedures, you are encouraged to call the Secretary, the Docket Branch, or the Office of the 

General Counsel for assistance. 

1. How does the Commission determine whether industry or aggregate business information 

should be treated as proprietary? 

The Commission has established criteria as to when it will treat as proprietary aggregate business 

information - that is, information that pertains collectively to more than one company. Aggregate business 

information pertaining to fewer than three companies normally is always treated as proprietary. 

Information pertaining to three or more companies normally is treated as publishable, unless two 

companies account for more than 90 percent of the data, or unless one company accounts for more than 

75 percent of the data. While these percentages initially applied to production shares within an industry, 

the Commission has maintained the flexibility to apply these percentages to other data such as import 

26 A copy of the most recently-issued notice can be found at Appendix D. 
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shares within an industry. In particular instances the Commission may need to provide for exceptions to 

the normal criteria. Accordingly, do not assume that you can disclose aggregate data to persons not 

authorized to have access to BPI unless the aggregate data appear in a public Commission document. 

When in doubt as to the status of aggregate information, please consult Commission staff. 

2. If I obtained disclosure of BPI under APO in a preliminary investigation, do I have to refile an 

APO application in the corresponding final investigation? 

No, you do not need to refile an APO application to retain access to BPI when a final investigation 

follows a preliminary investigation. However, you must notify the Secretary in writing at the beginning of 

the final investigation of the persons who will be subject to the APO during the final investigation. 

Moreover, at any point the Secretary may revise the APO, and require that you refile an APO application. 

Furthermore, if after an investigation ends, an appeal is taken to a court, parties seeking continued access 

to BPI disclosed to or served upon them during the investigation should file for a Judicial Protective Order. 

3. If I am participating in a final investigation but did not participate in the corresponding 

preliminary investigation, can I see BPI which was disclosed under APO during the preliminary 

investigation? 

An authorized applicant whose APO application has been granted has access to all BPI disclosed 

during both the preliminary and final investigations. 

4. If one attorney files his APO application on time, how much time does he have to add other 

attorneys to the list of persons with access to BPI? 

The attorney who filed his application on time, i.e., within 21 days in a final investigation (or 7 days 

in a preliminary investigation) after publication of the notice of investigation, can add colleagues to the 

APO service list at any time up until 5 days before the posthearing briefs are due in a final investigation (or 

the postconference briefs in a preliminary investigation). The attorney who filed on time must designate 

himself the "lead authorized applicant," and will be the only one to receive service of BPI under the APO. 

5. When one party is represented by two or more law firms and an economic consulting firm, who 

is served with BPI under APO? 

When one interested party which is a party to the investigation is represented by several 
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authorized applicants, the authorized applicants must agree to designate a "lead authorized applicant," 

who must file his application on time and will be the only one to be served with BPI under the APO. 

6. What are the service requirements prior to the issuance of the APO, particularly with respect to 

questionnaires? 

Parties should not serve copies of submissions containing BPI on other parties before the 

issuance of the APO and the APO service list. Within two business days after the issuance of the APO 

service list, however, all parties must serve all such submissions on the designated persons on the AP0 

service list. The Docket Branch will serve the APO service list on all lead authorized applicants. The 

Docket Branch will serve amended versions of the list (1) as changes are made in preliminary 

investigations, and (2) once a week in final investigations. 

7. At a hearing, may I submit to the Commission BPI not previously submitted in my brief or 

elsewhere? 

Any BPI to be discussed at a hearing must be filed with the Commission at least three working 

days before the day of the hearing, as stated in the rules governing the submission of confidential 

business information.27 In the past, parties have often filed BPI intended for use at a hearing in their 

prehearing briefs. 

8. Would the Commission grant a request that an entire hearing be held in camera? 

The Commission would not likely grant such a request. Title VII of the Tariff Act provides that 

notice is to be published in the Federal Register prior to any Title VII hearing, and that a hearing transcript 

be prepared and made available to the public.28 Accordingly, the Commission maintains a strong 

presumption in favor of public proceedings. In order to comply to the maximum extent possible with the 

principle of public disclosure, the Commission closes a portion of a hearing at a party's request only for 

good reason. Commission rule 207.23 describes the procedure for requesting an in camera session. The 

rule requires that a request be filed no later than 7 days prior to a hearing. The Commission urges parties 

to file such requests as early as possible. 

27 19-C.F.R. § 201.6{b)(2). 

28 19 U.S.C. § 1677c(b). 

13 



9. When must I return or destroy BPI disclosed under APO if the Commission makes a negative 

determination? What is the schedule if the Commission makes an affirmative determination? 

Pursuant to Commission rule 207.7(c), the Secretary determines when BPI is to be returned or 

destroyed. Currently, the schedule for return or destruction of BPI disclosed under APO is the same 

whether the Commission makes an affirmative or a negative determination. Each authorized applicant 

normally must return or destroy such BPI within sixty (60) days of the termination of the investigation, and 

file a certification that, to the best of his knowledge and belief, the BPI has been returned or destroyed and 

that no BPI has been made available to unauthorized persons. The termination of the investigation means 

one of the following: 

* The date of publication in the Federal Register of the Commission's preliminary negative, final 
negative, or final affirmative determination; or 

* The date of publication in the Federal Register of a Commerce Department final negative 
determination or determination to terminate the investigation. 

In some instances, one or more interested parties seek judicial review of the Commission's determination. 

In view of the deadlines for seeking judicial review set out in 19 U.S.C. § 1516a, 60 days should give 

parties enough time to find out if review is being sought. If review is sought, the 60-day deadline for 

returning or destroying BPI is canceled. You may retain BPI disclosed to you under APO during judicial 

review proceedings, provided that you apply to the appropriate reviewing authority for a protective order 

agreed to by the Commission within 150 days after the completion of the investigation. If you have not 

applied for a Judicial Protective Order by the end of the 150 days, you must then promptly return or 

destroy the BPI. 

If the Commission determination concerns imports from Canada or Mexico, you may retain BPI 

disclosed to you under APO during any binational panel review of the determination, subject to the 

additional terms and conditions in the then-current version of APO NAFTA Form C.29 

10. Does the Commission prefer that I destroy or return BPI disclosed under APO? To whom 

would I return BPI, the Commission or the submitter? 

For reasons of convenience the Commission would in most cases prefer that an authorized 

29 Copies of APO NAFTA Form C may be obtained from the Commission's Office of the Secretary. 
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applicant destroy BPI disclosed under APO and certify that the BPI has been destroyed, although 

returning the material to the Commission is acceptable as well. Howeve~, at any time the Secretary may 

require the return of BPI to the Commission or to the submitter if she deems it appropriate. 

11. If I choose to store BPI on computer disk, does the APO's warning regarding the storage of BPI 

require that I use floppy disks rather than a hard disk? 

No. The purpose of this warning is to caution authorized applicants that they will be held responsible for · 

safeguarding the confidentiality of all BPI to which they are granted access, and to warn applicants about 

the potential hazards of storage on hard disk. In particular, applicants should understand that information 

supposedly deleted from a hard disk may be retrievable using a utilities program. As the Commission 

stated in a 1990 regulatory preamble, however, applicants are permitted "a certain amount of discretion in 

choosing the most appropriate method of safeguarding the confidentiality of the information."30 While 

storage of BPI on floppy disks rather than a hard disk is advised, it is not mandatory. However, the 

authorized applicant is responsible if BPI is not adequately safeguarded. 

12. If one party seeks judicial review of a Commission determination, and the party I represent 

does not intervene immediately in the review proceeding, may I maintain my files in case my client 

wishes to intervene at a later date? 

Yes, you may retain the BPI disclosed under APO, but only for 150 days after the end of the 

investigation. If your client does not intervene and join in a proposed Judicial Protective Order acceptable 

to the Commission within that time, you must promptly return or destroy the BPI at the end of the 150 

days, or seek leave from the Secretary to retain the BPI for a longer period. 

13. What obligations do an authorized applicant and his firm have when the authorized applicant or 

a clerical worker subject to the APO leaves the firm before the final determination, ~. between 

the preliminary and final investigations, or when the authorized applicant or support person is 

transferred within the firm and is no longer participating in the investigation? 

Under the APO, an authorized applicant must report any changes that affect the representations 

he made in his application. In this instance, the authorized applicant who ends his participation in an 

30 Preamble to notice of proposed rulemaking, 55 Fed. Reg. 24,100 (June 14, 1990). 

15 



investigation must notify the Commission in writing of that fact and certify that he no longer possesses any 

BPI disclosed under APO. Similarly, an authorized applicant whose secretary, paralegal, or other clerical 

staff person has ended his participation in the investigation should notify the Commission in writing of that 

fact. 

14. If I change law firms during the investigation but continue to represent the same interested 

party which is a party to the investigation, must I file a new application? 

No, your initial application remains effective. However, you must inform the Secretary in writing of 

your new firm and address. 

15. If an interested party which is a party to the investigation substitutes entirely new counsel for 

its prior counsel during the investigation, can the former counsel transfer its BPI disclosed under 

APO to the new counsel? 

Yes, if before the transfer is made the new attorney applies for and is granted disclosure of BPI 

under the APO by the Secretary, i.e., the authorized applicant has his name added to the APO service list. 

However, the new attorney will not receive service of new BPI, because the former counsel is still 

designated lead authorized applicant. In order to receive service, the new attorney must file a written 

request with the Secretary to change the identity of the lead authorized applicant. In most cases of a 

change of attorneys, the Secretary will permit the former counsel to retain BPI until the new attorney has 

been granted access to BPI under the APO. 

16. Why does the one day rule not apply to petitions, supplements, and general written 

submissions? 

The one day rule (contained in 19 C.F.R. § 207.3(c)) applies only to filings subject to a 

Commission-imposed deadline. The Commission instituted the rule to minimize the number of errors 

parties made in bracketing BPI under the stress of trying to meet deadlines. That concern does not apply 

to the same extent to petitions and other filings not prepared under a Commission-imposed deadline. 

17. Who is authorized to apply for disclosure of BPI under APO? 

A person must meet a number of criteria in order to qualify as an "authorized applicant" who can 

apply for disclosure of BPI under APO. The person must: 
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(1) Be (a) an attorney, (b) a consultant or expert under the direction and control of an attorney 

representing an interested party which is a party to the investigation, (c) a consultant or expert who 

appears regularly before the Commission, or (d) a representative of an interested party which is a party to 

the investigation, if such interested party is not represented by counsel; 

(2) Represent an interested party which is a party to the investigation; and 

(3) Not be involved in competitive decisionmaking for an interested party which is a party to the 

investigation. 

Please consult the APO and the rules for additional information about those requirements. 

18. Can an attorney from a foreign country apply for disclosure of BPI under APO? 

If an attorney is admitted to practice before the bar of any United States state or the District of 

Columbia, the attorney can apply, regardless of whether he is a U.S. citizen. If the attorney is not so 

admitted, the Commission may permit him to gain access to BPI under the APO as a consultant or expert 

working under the supervision of an attorney admitted to practice in a United States state or the District of 

Columbia. 

19. If a complaint is filed with the U.S. Court of International Trade after the end of an investigation, 

and a party wishes to retain new counsel, how would the new counsel obtain access to BPI? 

The new counsel would need to submit a motion to the Court for disclosure under a judicial 

protective order. 

20. What are the procedures for requesting exemption from disclosure of BPI under APO? 

In some instances, a person may wish to submit information to the Commission that t~e submitter 

considers too sensitive to disclose to other party representatives under APO. Under 19 C.F.R. § 207.7(g), 

the submitter can lodge a copy of the sensitive information with the Secretary along with a request for 

exemption from disclosure under the APO. If possible, the request should be made at least two business 

days prior to any deadline for filing the information. If the Secretary grants the request, the submitter must 

file three versions of the filing containing the exempted information: a version with the exempted 

information in double brackets and the warning "BPI EXEMPTED FROM DISCLOSURE UNDER APO 

ENCLbSED IN DOUBLE BRACKETS" on every page, and two versions omitting the exempted 
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information and otherwise conforming with normal filing and service rules. If the request is denied, the 

sensitive information will be returned to the submitter. 

21. What special steps must a person take when filing or serving a submission containing BPI? 

Under the APO, paragraph B(6), a person must, inter alia, transmit each document containing BPI 

with a cover sheet identifying the document as containing BPI. If the document is to be mailed, the person 

must put the document in two envelopes, the inner one sealed and marked "Business Proprietary 

Information - To be opened only by [name of recipient]", and the outer one sealed and not marked as 

containing BPI. The Commission recommends that the two-envelope procedure be used whenever 

transmitting BPI, including by a messenger subject to the APO. 
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19 U.S.C. § 1677f (Section 777 of the Tariff Act of 1930), 
Access to information. 

(a) Information generally made available 

(1) Public information function 

There shall be established a library of information relating to foreign subsidy practices 
and countervailing measures. Copies of material in the library shall be made available to the 
public upon payment of the costs of preparing such copies. 

(2) Progress of investigation reports 

The administering authority and the Commission shall, from time to time upon request, 
inform the parties to an investigation of the progress of that investigation. 

(3) Ex parte meetings 

The administering authority and the Commission shall maintain a record of any ex parte 
meeting between --

(A) interested parties or other persons providing factual information in connection with a 
proceeding, and 

(8) the person charged with making the determination, or any person charged with making a 
final recommendation to that person, in connection with that proceeding, 

if information relating to that proceeding was presented or discussed at such meeting. The 
record of such an ex parte meeting shall include the identity of the persons present at the 
meeting, the date, time, and place of the meeting, and a summary of the matters discussed or 
submitted. The record of the ex parte meeting shall be included in the record of the proceeding. 

(4) Summaries; non-proprietary submissions 

The administering authority and the Commission shall disclose -

(A) any proprietary information received in the course of a proceeding if it is disclosed in a 
form which cannot be associated with, or otherwise be used to identify, operations of a 
particular person, and 

(8) any information submitted in connection with a proceeding which is not designated as 
proprietary by the person submitting it. 

(b) Proprietary Information 

(1) Proprietary status maintained 

(A) In general 

Except as provided in subsection (a)(4)(A) of this section and subsection (c) of this 
section, information submitted to the administering authority or the Commission which is 
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designated as proprietary by the person submitting the information shall not be disclosed to any 
person without the consent of the person submitting the information, other than --

(i) to an officer or employee of the administering authority or the Commission who is 
directly concerned with carrying out the investigation in connection with which the information is 
submitted or any review under this subtitle covering the same subject merchandise, or 

(ii) to an officer or employee of the United States Customs Service who is directly involved 
in conducting an investigation regarding fraud under this subtitle. 

(8) Additional requirements 

The administering authority and the Commission shall require that information for which 
proprietary treatment is requested be aceompanied by --

(i) either -- · 

(I) a non-proprietary summary in sufficient detail to permit a reasonable understanding of 
the substance of the information submitted in confidence, or 

(II) a statement that the information is not susceptible to summary accompanied by a 
statement of the reasons in support of the contention, and 

(ii) either --

(I) a statement which permits the administering authority or the Commission to release 
under administrative protective order, in accordance with subsection (c) of this section, the 
information submitted in confidence, or 

(II) a statement to the administering authority or the Commission that the business 
proprietary information is of a type that should not be released under administrative protective 
order. 

(2) Unwarranted designation 

If the administering authority or the Commission determines, on the basis of the nature 
and extent of the information or its availability from public sources, that designation of any 
information as proprietary is unwarranted, then it shall notify the person who submitted it and 
ask for an explanation of the reasons for the designation. Unless that person persuades the 
administering authority or the Commission that the designation is warranted, or withdraws the 
designation, the administering authority or the Commission, as the case may be, shall return it 
to the party submitting it. 

I 

In a case in which the administering authority or the Commission returns the information 
to the person submitting it, the person may thereafter submit other material concerning the 
subject matter of the returned information if the submission is made within the time otherwise 
provided for submitting such material. 
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(3) Section 1675 reviews 

Notwithstanding the provisions of paragraph (1), information submitted to the 
administering authority or the Commission in connection with a review under section 1675(b) or 
1675(c) of this title which is designated as proprietary by the person submitting the information 
may, if the review results in the revocation of an order or finding (or termination of a suspended 
investigation) under section 1675(d) of this title, be used by the agency to which the information 
was originally submitted in any investigation initiated within 2 years after the date of the 
revocation or termination pursuant to a petition covering the same subject merchandise. 

(c) Limited disclosure of certain proprietary information under protective order 

(1) Disclosure by administering authority or Commission 

{A) In general 

Upon receipt of an application (before or after receipt of the information requested) 
which describes in general terms the information requested and sets forth the reasons for the 
request, the administering authority or the Commission shall make all business proprietary 
information presented to, or obtained by it, during a proceeding (except privileged information, 
classified information, and specific information of a type for which there is a clear and 
compelling need to withhold from disclosure) available to interested parties who are parties to 
the proceeding under a protective order described in subparagraph (B), regardless of when the 
information is submitted during a proceeding. Customer names obtained during any 
investigation which requires a determination under section 1671d(b) or 1673d(b) of this title may 
not be disclosed by the administering authority under protective order until either an order is 
published under section 1671e(a) or 1673e(a) of this title as a result of the investigation or the 
investigation is suspended or terminated. The Commission may delay disclosure of customer 
names under protective order during any such investigation until a reasonable time prior to any 
hearing provided under section 1677 c of this title. 

(B) Protective order 

The protective order under which information is made available shall contain such 
requirements as the administering authority or the Commission may determine by regulation to 
be appropriate. The administering authority and the Commission shall provide by regulation for 
such sanctions as the administering authority and the Commission determine to be appropriate, 
including disbarment from practice before the agency. 

(C) Time limitation on determinations 

The administering authority or the Commission, as the case may be, shall determine 
whether to make information available under this paragraph -

(i) not ·1ater than 14 days (7 days if the submission pertains to a proceeding under section 
167tb(a) or 1673b(a) of this title) after the date on which the information is submitted, or 

(ii) if --
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(I) the person that submitted the information raises objection to its release, or 

(II) the information is unusually voluminous or complex, 

not later than 30 days (10 days if the submission pertains to a proceeding under section 
1671b(a) or 1673b(a) of this title) afterthe date on which the information is submitted. 

(D) Availability after determination 

If the determination under subparagraph (C) is affirmative, then -

(i) the business proprietary information submitted to the administering authority or the 
Commission on or before the date of the determination shall be made available, subject to the 
terms and conditions of the protective order, on such date; and 

(ii) the business proprietary information submitted to the administering authority or the 
Commission after the date of the determination shall be served as required by subsection (d) of 
this section. 

(E) Failure to disclose 

If a person submitting information to the administering authority refuses to disclose 
business proprietary information which the administering authority determines should be 
released under a protective order described in subparagraph (8), the administering authority 
shall return the information, and any nonconfidential summary thereof, to the person submitting 
the information and summary and shall not consider either. 

(2) Disclosure under court order 

If the administering authority denies a request for information under paragraph (1), then 
application may be made to the United States Customs Court for an order directing the 
administering authority or the Commission to make the information available. After notification of 
all parties to the investigation and after an opportunity for a hearing on the record, the court may 
issue an order, under such conditions as the court deems appropriate, which shall not have the 
effect of stopping or suspending the investigation, directing the administering authority or the 
Commission to make all or a portion of the requested information described in the preceding 
sentence available under a protective order and setting forth sanctions for violation of such 
order if the court finds that, under the standards applicable in proceedings of the court, such an 
order is warranted, and that --

(A) the administering authority or the Commission has denied access to the information under 
subsection (b)(1) of this section, 

(8) the person on whose behalf the information is requested is an interested party who is a 
party to the investigation in connection with which the information was obtained or developed, 
and·· 
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(C) the party which submitted the information to which the request relates has been notified, 
in advance of the hearing, of the request made under this section and of its right to appear and 
be heard. 

(d) Service 

Any party submitting written information, including business proprietary information, to 
the administering authority or the Commission during a proceeding shall, at the same time, 
serve the information upon all interested parties who are parties to the proceeding, if the 
information is covered by a protective order. The administering authority or the Commission 
shall not accept any such information that is not accompanied by a certificate of service anq a 
copy of the protective order version of the document containing the information. Business 
proprietary information shall only be served upon interested parties who are parties to the 
proceeding that are subject to protective order; however, a nonconfidential summary thereof 
shall be served upon all other interested parties who are parties to the proceeding. 

(e) [Repealed.] 

(f) Disclosure of proprietary information under protective orders issued pursuant to the 
North American Free Trade Agreement or the United States-Canada Agreement 

(1) Issuance of protective orders 

(A) In general 

If binational panel review of a determination under this subchapter is requested pursuant 
to article 1904 of the NAFT A or the United States-Canada Agreement, or an extraordinary 
challenge committee is convened under Annex 1904.13 of the NAFTA or the United 
States-Canada Agreement, the administering authority or the Commission, as appropriate, may 
make available to authorized persons, under a protective order described in paragraph (2), a 
copy of all proprietary material in the administrative record made during the proceeding in 
question. If the administrating authority or the Commission claims a privilege as to a document 
or portion of a document in the administrative record of the proceeding in question and a 
binational panel or extraordinary challenge committee finds that in camera inspection or limited 
disclosure of that document or portion thereof is required by United States law, the 
administering authority or the Commission, as appropriate, may restrict access to such 
document or portion thereof to the authorized persons identified by the panel or committee as 
requiring access and may require such persons to obtain access under a protective order 
described in paragraph (2). 

(8) Authorized persons 

For purposes of this subsection, the term "authorized persons" means --

(i) the members of, and the appropriate staff of, the binational panel or the extraordinary 
challenge committee, as the case may be, and the Secretariat, 

(ii) counsel for parties to such panel or committee proceeding, and employees, and persons 
under the direction and control, of such counsel, 
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(iii) any officer or employee of the United States Government designated by the 
administering authority or the Commission, as appropriate, to whom disclosure is necessary in 
order to make recommendations to the Trade Representative regarding the convening of 
extraordinary challenge committees under chapter 19 of the NAFT A or the Agreement, and 

(iv) any officer or employee of the Government of a free trade area country (as defined in 
section 1516a(f)(10) of this title) designated by an authorized agency of such country to whom 
disclosure is necessary in order to make decisions regarding the convening of extraordinary 
challenge committees under chapter 19 of the NAFTA or the Agreement. 

(C) Review 

A decision concerning the disclosure or nondisclosure of material under protective order 
by the administering authority or the Commission shall not be subject to judicial review, and no 
court of the United States shall have power or jurisdiction to review such decision on any 
question of law or fact by an action in the nature of mandamus or otherwise. 

(2) Contents of protective order 

Each protective order issued under this subsection shall be in such form and contain 
such requirements as the administering authority or the Commission may determine by 
regulation to be appropriate. The administering authority and the Commission shall ensure that 
regulations issued pursuant to this paragraph shall be designed to provide an opportunity for 
participation in the binational panel proceeding, including any extraordinary challenge, 
equivalent to that available for judicial review of determinations by the administering authority or 
the Commission that are not subject to review by a binational panel. 

(3) Prohibited acts 

It is unlawful for any person to violate, to induce the violation of, or knowingly to receive 
information the receipt of which constitutes a violation of, any provision of a protective order 
issued under this subsection or to violate, to induce the violation of, or knowingly to. receive 
information the receipt of which constitutes a violation of, any provision of an undertaking 
entered into with an authorized agency of a free trade area country (as defined in section 
1516a(f)(10) of this title) to protect proprietary material during binational panel or extraordinary 
challenge committee review pursuant to article 1904 of the NAFT A or the United States-Canada 
Agreement. 

(4) Sanctions for violation of protective orders 

Any person, except a judge appointed to a binational panel or an extraordinary challenge 
committee under section 3432 of this title, who is found by the administering authority or the 
Commission, as appropriate, after notice and an opportunity for a hearing in accordance with 
section 554 of title 5, to have committed an act prohibited by paragraph (3) shall be liable to the 
United States for a civil penalty and shall be subject to such other administrative sanctions, 
inch.rding, but not limited to, debarment from practice before the administering authority or the 
Commission, as the administering authority or the Commission determines to be appropriate. 
The amount of the civil penalty shall not exceed $100,000 for each violation. Each day of a 
continuing violation shall constitute a separate violation. The amount of such civil penalty and 
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other sanctions shall be assessed by the administering authority or the Commission by written 
notice, except that assessment shall be made by the administering authority for violation, 
inducement of a violation or receipt of information with reason to know that such information 
was disclosed in violation, of an undertaking entered into by any person with an authorized 
agency of a free trade area country (as defined in section 1516a(f)(10) of this title). 

(5) Review of sanctions 

Any person against whom sanctions are imposed under paragraph (4) may obtain 
review of such sanctions by filing a notice of appeal in the United States Court of International 
Trade within 30 days from the date of the order imposing the sanction and by simultaneously 
sending a copy of such notice by certified mail to the administering authority or the Commission, 
as appropriate. The administering authority or the Commission shall promptly file in such court a 
certified copy of the record upon which such violation was found or such sanction imposed, as 
provided in section 2112 of title 28. The findings and order of the administering authority or the 
Commission shall be set aside by the court only if the court finds that such findings and order 
are not supported by substantial evidence, as provided in section 706(2) of title 5. 

(6) Enforcement of sanctions 

If any person fails to pay an assessment of a civil penalty or to comply with other 
administrative sanctions after the order imposing such sanctions becomes a final and 
unappealable order, or after the United States Court of International Trade has entered final 
judgment in favor of the administering authority or the Commission, an action may be filed in 
such court to enforce the sanctions. In such action, the validity and appropriateness of the final 
order imposing the sanctions shall not be subject to review. 

(7) Testimony and production of papers 

(A) Authority to obtain information 

For the purpose of conducting any hearing and carrying out other functions and duties 
under this subsection, the administering authority and the Commission, or their duly authorized 
agents --

(i) shall have access to and the right to copy any pertinent document, paper, or record in 
the possession of any individual, partnership, corporation, association, organization, or other 
entity, 

(ii) may summon witnesses, take testimony, and administer oaths, 

(iii) and may require any individual or entity to produce pertinent documents, books, or 
records. 

Any member of the Commission, and any person so designated by the administering authority, 
may sign subpoenas, and members and agents of the administering authority and the 
Commission, when authorized by the administering authority or the Commission, as 
appropriate, may administer oaths and affirmations, examine witnesses, take testimony, and 
receive evidence. · 
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(8) Witnesses and evidence 

The attendance of witnesses who are authorized to be summoned, and the production of 
documentary evidence authorized to be ordered, under subparagraph (A) may be required from 
any place in the United States at any designated place of hearing. In the case of disobedience 
to a subpoena issued under subparagraph (A), an action may be filed in any district or territorial 
court of the United States to require the attendance and testimony of witnesses and the 
production of documentary evidence. Such court, within the jurisdiction of which such inquiry is 
carried on, may, in case of contumacy or refusal to obey a subpoena issued to any individual, 
partnership, corporation, association, organization or other entity, issue any order requiring such 
individual or entity to appear before the administering authority or the Commission, or to 
produce documentary evidence if so ordered or to give evidence concerning the matter in 
question. Any failure to obey such order of the court may be punished by the court as a 
contempt thereof. 

(C} Mandamus 

Any court referred to in subparagraph (8) shall have jurisdiction to issue writs of 
mandamus commanding compliance with the provisions of this subsection or any order of the 
administering authority or the Commission made in pursuance thereof. 

(D} Depositions 

For purposes of carrying out any functions or duties under this subsection, the 
administering authority or the Commission may order testimony to be taken by deposition. Such 
deposition may be taken before any person designated by the administering authority or 
Commission and having power to administer oaths. Such testimony shall be reduced to writing 
by the person taking the deposition, or under the direction of such person, and shall then be 
subscribed by the deponent. Any individual, partnership, corporation, association, organization 
or other entity may be compelled to appear and depose and to produce documentary evidence 
in the same manner as witnesses may be compelled to appear and testify and produce 
documentary evidence before the administering authority or Commission, as provided in this 
paragraph. 

(E} Fees and mileage of witnesses 

Witnesses summoned before the administering authority or the Commission shall be 
paid the same fees and mileage that are paid witnesses in the courts of the United States. 

(g} Information relating to violations of protective orders and sanctions 

The administering authority and the Commission may withhold from disclosure any 
correspondence, private letters of reprimand, settlement agreements, and documents and files 
compiled in relation to investigations and actions involving a violation or possible violation of. a 
protective order issued under subsection (c) or (d) of this section, and such information shall be 
treated as information described in section 552(b)(3) of title 5. 
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(h) Opportunity for comment by consumers and industrial users 

The administering authority and the Commission shall provide an opportunity for 
industrial users of the subject merchandise and, if the merchandise is sold at the retail level, for 
representative consumer organizations, to submit relevant information to the administering 
authority concerning dumping or a countervailable subsidy, and to the Commission concerning 
material injury by reason of dumped or subsidized imports. 

(i) Publication of determinations; requirements for final determinations 

( 1) In general 

Whenever the administering authority makes a determination under section 1671 a or 
1673a of this title whether to initiate an investigation, or the administering authority or the 
Commission makes a preliminary determination under section 1671 b or 1673b of this title, a 
final determination under section 1671d or section 1673d of this title, a preliminary or final 
determination in a review under section 1675 of this title, a determination to suspend an 
investigation under this subtitle, or a determination under section 1675b of this title, the 
administering authority or the Commission, as the case may be, shall publish the facts and 
conclusions supporting that determination, and shall publish notice of that determination in the 
Federal Register. 

(2) Contents of notice or determination 

The notice or determination published under paragraph (1) shall include, to the extent 
applicable --

(A) in the case of a determination of the administering authority --

(i) the names of the exporters or producers of the subject merchandise or, when providing 
such names is impracticable, the countries exporting the subject merchandise to the United 
States, 

(ii) a description of the subject merchandise that is sufficient to identify the subject 
merchandise for customs purposes, 

(iii}(I) with respect to a determination in an investigation under part I of this subtitle or 
section 1675b of this title or in a review of a countervailing duty order, the amount of the 
countervailable subsidy established and a full explanation of the methodology used in 
establishing the amount, and 

(II) with respect to a determination in an investigation under part II of this subtitle or in a 
review of an antidumping duty order, the weighted average dumping margins established and a 
full explanation of the methodology used in establishing such margins, and 

"{iv) the primary reasons for the determination; and 

(B} in the case of a determination of the Commission -
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(i) considerations relevant to the determination of injury, and 

(ii) the primary reasons for the determination. 

(3) Additional requirements for final determinations 

In addition to the requirements set forth in paragraph (2) --

(A) the administering authority shall include in a final determination described in paragraph 
(1) an explanation of the basis for its determination that addresses relevant arguments, made by 
interested parties who are parties to the investigation or review (as the case may be), 
concerning the establishment of dumping or a countervailable subsidy, or the suspension of the 
investigation, with respect to which the determination is made; and 

(8) the Commission shall include in a final determination of injury an explanation of the 
basis for its determination that addresses relevant arguments that are made by interested 
parties who are parties to the investigation or review (as the case may be) concerning volume, 
price effects, and impact on the industry of imports of the subject merchandise. 

Legislative history: 1. H.R. Conf. Rep. 576, 100th Cong., 2d Sess., 622-624 (1988) 

2. H.R. Conf. Rep. 650, 101st Cong., 2d Sess. 121-122 (1990) 
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'Zl. Access to information <sec. 158 of House bill; sec. 327 of 
Senate amendment; sec. 1332 of conference agreement) 

Presmt law 
Section 777 sets forth procedures for interested parties to submit, 

and to obtain access to. confidential information involved in an 
antidumping or countervailing duty proceeding. Current law ~_.. 
mits. but does not require. the Commerce Department or the ITC 
to release confidential information submitted by a party to the in­
vestigation. 

Houae bill 
The House bill amends section 7'11: 
(1) to permit release by the Commerce Department or by the ITC 

of all confidential information under an administrative protective 
order. except privileged or classified information or information of 
a type deemed not appropriate for release; 

(2) to impose reasonable time limits on decisions by the Com­
merce Department regarding releasamlity of information; 

(3) to require Commerce to return information submitted by a 
person who refuses to make it available under protective order; 

(4) to require service of information to all parties to a p1c:aeding; 
and 

(5) to require submission of information to the Commerce Depart­
ment on a timely basis within a reasonable deadline, with a reason­
able period for comment by other parties. 

Senate cunentlment 
The Senaht amendment also amends section 777 with respect to 

pn ceedinp before the ITC: 
Cl> to require the ITC to make proprietary information submitt.ed. 

by any perlOD m connec:tion with an investigation available under 
admiDistratiw protective order; and 
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(2) to itllow application to the Court of International Trade for an 
order ctirecting the ITC to make the information available (removes 
the limitation restricting such application). · 

Confa'ent:e agreement 
The conferees agreed to a substitute amendment which essential­

ly merges the House and Senate provisions. The substitute amend­
ment requires both the Commerce Department and the ITC to re­
lease. under administrative protective order, to interested parties 
who are parties to the proceeding, all business proprietary informa­
tion presented to or obtained by it during an antidumping or coun­
tervailing duty proceeding, with a limited exception for (1) privi­
leged information. (2) classified information. and (3) specific infor. 
mation for which there is a clear and compelling need to withhold 
from disclosure. 

Under tlUs standard. the general rule is that business proprie­
tary information shall be subject to disclosure under adm.imstrative 
protective order; the ezceptions authorized are intended to be very 
narrow and limited ezceptions. The first two exceptions ("privi­
leged" and "clascified" information) are standard exceptions. with 
a comm.only understood meanjng. The third ~=n ("S1>8Cific in· 
formation for which there is a clear ·and com · need. to with­
hold from disclosure") is expected to be used rarely, in situatiom in 
which substantial and irreparable financial or physical harm may 
result from disclosure.. 

.o\n esample of a specific type of information which may fit this 
definition is trade . secrets, that is. . a secret formula or process -
having a commercial valu~ not patented. known only to certain in­
dividuals who use it in compounding or manufacturiD.g an article of 
trade. 

An erpectation on the part of the Commerce Department or the 
Commissjon, however. that disclDsure of a certain type of informa­
tion would have a "chiUing effect" on its efforts to collect data 
clearly does not establish a "clear and compelling need to withhold 
from disclosure." . 

The parties who may have access to business proprietary iDfor. 
mation wuier administrative proteetive order are limited to au- -
thorized representati~ of interested parties who are parties to the 
proceefting Authorized representatives include outside legal coun­
sel for interested parties. and c::omultanta or other ezperts if either 
(a) such individuals are under the control and advice of legal coun­
sel and legal counsel baa signed OD their behalf or if (b) such in.di· 
viduala regularly appear before Commerce or the ITC Cand the 
agency thus bas effective sanctions to be applied against them) or 
(c) ill other imtances in which the apncy bas effective sanctions to 
be applied agaimt the individuals. In determiDiDg whether in­
houm c:omaael may properly be given access. Commerce and the 
ITC abaukl be guided by the factors enumerated in United States 
Stal Corp. u. Un.il«l. Stata. 730 F.2d 1465 <Fed. Cir. 1984>. 

'!'be caDfereel 1ecopi22 that effective enforcement of limited clis­
clalllre under administrative prot.eetive order deDends in part on 
tbe eztent t.o which tbe private parties have confidence that there 
are eft'ec:tiw •nctiom against violations. The ITC is directeci to ee­
tahli•h procedures and regulations with respect t.o the applicacion 
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of these amendments, and to report back to the Committee on 
Ways and Means and the Committee on Finance within one year 
on the implementation of these provisions, including whether there 
is a need for further authority to impose sanctions. 

The provision requires timely submission of information by the 
parties. in ordei: to provide other ~ a reasonable opportunity 
to comment on it. The conferees recogmze that the rrc often seeks 
out particular items of information in the final daya or hours 
before its determination; the conferees do not intend for the lTC to 
be prohibited fmm continuing to doing so. The requirement for 
timely submission of information is meant to address the voluntary 
submissions of information from private parties, and is not meant 
to restrict the Commimon's ability to seek out information which 
it does not have but views as important to make the best pcmible 
determination it can. If the Commission seeks out such information 
and there remajns insufficient time to disclose it and allow for 
c.omment on it by parties prior to the ('.ommjssion's determination. 
the Commission may nevertheless consider such information but 
must release it as soon as practicable. 

The conferees also recogni• the administrative burden that 
would be imposed if all the day-to-day working papers and notes of 
agency s....:f were to be subject ta tms disclosure requirement, and 
therefore do not intend that such documents be subject ta disclo­
sure. TJUs reftecta the understanding of the conferees that the COD• 

· tent of such documents will either be retlected in a document that 
is released (such as the lTC st.aft' report) or they are unlikely to 
have a bearing or impact on the outcome or the basis for the agen-
cy'_s determination. · 

It· is not the intent of the conferees to alter the current authority 
of the Commerce Department or the lTC to withhold business ~ 
prietary information from release in accordance with the Freedom 
Of Information Act. 
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b. Amendmen·ts to antidumping and countervailing duty laws 

Present Law 
Section 777 of the Tariff Act of 1930 sets forth procedures for in­

terested parties to obtain access to business proprietary informa­
tion in investigations involving antidumping or countervailing 
duties. The Omnibus Trade and Competitiveness Act of 1988 
amended section 777 to require, for the first time, that the ITC 
make such information available to interested parties under ad­
ministrative protective order (APO), subject to certain exceptions. 

House Bill 
No provision. 

Senate Amendme1.. 
Section 4007Cb) makes the following changes relating to the ad­

ministration of the 1988 Trade Act's amendments to section 777: (1) 
authorizes the administering authority (Department of Commerce) 
and the ITC to withhold customer names from release under APO; 
and (2) authorizes the administering authority and the ITC to with­
hold from inquiries under the Freedom of Information Act (FOIAl 
files of investigations of violations of APOs. 

Conference Agreement 
The House recedes, with an amendment to authorize limited dis­

closure of customer names under administrative protective order 
(APOl and to apply the provision ~plicitly to investigations involv­
ing products of Canada. 

The conference agreement includes the Senate provision on 
FOIA disclosure, and a modified version of the Senate provision on 
disclosure of customer names under APO. Specifically, the confer­
ence agreement prohibits disclosure by the administering authority 
(Department of Commerce), under APO, of customer names until 
either an order is published, or the investigation is suspended or 
terminated. The ITC may delay disclosure under protective order of 
customer names until a reasonable time prior to any hearing in 
the final injury phase of the investigation. The provisions only 
apply, with respect to both the administering authority and the 
ITC, in investigations which require an injury determination by 
the ITC. 

The conferees are disturbed to learn, from ITC staff, about the 
suspected practice of some legal counsel who approach customers 
(other than their own clients' customers) and provide unsolicited 
advice or coaching on the so-called "appropriate" written or oral 
responses to provide to the ITC. Such coaching practices present se­
rious questions relating to the integrity of the information received 
by the ITC. In title VII investigations, customers provide critical 
information on a variety of issues, such as purchase quantities, 
prices, like product definitions, and cumulation determinations. It 
is imperative that the responses to ITC inquiries be as candid, com­
plete, and objective as possible. 

It is the view of the conferees that the use by any party of cus­
tomer names obtained under an APO issued by either the Depart­
ment of Commerce or the ITC, to approach customers and attempt 
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to influence the customers' responses (either written or orall to the 
ITC is an inappropriate use of information obtained under a protec­
tive order. 

The conference agreement provision is intended to minimize the 
opportunities for such abusive practices to occur, while at the same 
time providing interested parties a reasonable period of time 
during which access to customer names would be allowed, for le­
gitimate purposes of analyzing and presenting arguments to the 
Commission relating to lost sales and conditions of competition. 

In order to ensure the effectiveness of this rule as it applies to 
the ITC, the Commerce Department is prevented from disclosing 
customer names until the investigation is concluded, either by pub­
lication of an order, or suspension or termination of the investiga­
tion. The intent of the provision is to prevent any disclosure until 
the a:i:;p.ropriate point in time during final injury stage of the inves­
tigation. 

It is the view of the conferees, after consulting with ITC investi­
gative staff and representatives of the private trade bar, that re­
lease of customer names at the same time as the release of the pre­
hearing staff report under APO would serve the balance of inter­
ests to be protected. 

This amendment prohibiting early disclosure of customer names 
is not meant to preclude or prohibit disclosure of customer names 
under protective order by the Department of Commerce during in­
vestigations that do not require an injury determination, or in pro­
ceedings subsequent to the original investigation, such as adminis­
trative reviews. The conferees also do not intend to preclude or pro­
hibit disclosure of customer names under judicial protective order 
or during U.S.-Canada binational panel review under section 516A. 
In compliance with section 404 of the United States-Canada Free­
Trade Agreement Implementation Act of 1988, the provision ex­
pressly states that these amendments shall apply to investigations 
involving products of Canada. 

It is also the view of the conferees that the Commission should 
publish in the Federal Register, as soon as practicable, a summary 
of the actions taken by the Commission in response to APO viola­
tions. Thereafter. the Commission should either publish a notice 
each time an action is taken, or periodically (at least annually) 
publish a summary of actions taken. 

Extension of time for preparation of report on supplemental wage 
allowance demonstration projects under the Worker Adjustment 
Assistance Program !section 126 of House bill; section 136 of con­
ference agreement! 

Present Law 
Section 246 of the Trade Act of 197 4, as added by section 1423(d) 

of the Omnibus Trade and Competitiveness Act of 1988, requires 
the Secretary of Labor to establish and carry out demonstration 
projects during fiscal years 1989 and 1990 on a supplemental wage 
allowance as an option for facilitating worker adjustment under 
the Trade Adjustment Assistance (TAA) program. 

Section 246(d) requires the Secretary to transmit a report to the 
Congress no later than 3 years after the date of enactment of the 
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§ 201.6 Confidential business information. 

(a) Definition. Confidential business information is information which concerns or relates 
to the trade secrets, processes, operations, style of works, or apparatus, or to the production, 
sales, shipments, purchases, transfers, identification of customers, inventories, or amount or 
source of any income, profits,. losses, or expenditures of any person, firm, partnership, 
corporation, or other organization, or other information of commercial value, the disclosure of 
which is likely to have the effect of either impairing the Commission's ability to obtain such 
· information as is necessary to perform its statutory functions, or causing substantial harm to the 
competitive position of the person, firm, partnership, corporation, or other organization from 
which the information was obtained, unless the Commission is required by law to disclose such 
information. The term "confidential business information" includes "proprietary information" 
within the meaning of section 777(b) of the Tariff Act of 1930 (19 U.S.C. 1677f(b)). 

{b) Procedure for submitting business information in confidence. (1) A request for 
confidential treatment of business information shall be addressed to the Secretary, United 
States International Trade Commission, 500 E Street SW., Washington, D.C. 20436, and shall 
indicate clearly on the envelope that it is a request for confidential treatment. 

(2) In the absence of good cause shown, any request relating to material to be submitted 
during the course of a hearing shall be submitted at least three (3) working days prior to the 
commencement of such hearing. 

(3) With each submission of, or offer to submit, business information which a submitter 
desires to be treated as confidential under paragraph {a){2) of this section, the submitter shall 
provide the following, which may be disclosed to the public: 

{i) A written description of the nature of the subject information; 
(ii) A justification for the request for its confidential treatment; 
{iii) A certification in writing under oath that substantially identical information is not 

available to the public; 
{iv) A copy of the document {A) clearly marked on its cover as to the pages on which 

confidential information can be found, and (8) with information for which confidential treatment 
is requested clearly identified by means of brackets {except when submission of such document 
is withheld in accord with paragraph (b){4) of this section); and 

(v) A nonconfidential copy of the documents as required by§ 201.8(d). . 
(4) The submission of the documents itemized in paragraph (b){3) of this section will 

provide the basis for rulings on the confidentiality of submissions, including rulings on the 
confidentiality of submissions offered to the Commission which have not yet been placed under 
the possession, control, or custody of the Commission. The submitter has the option of 
providing the business information for which confidential treatment is sought at the time the 
documents itemized in paragraph (b){3} of this section are provided or of withholding them until 
a ruling on their confidentiality has been issued. 

(c} Identification of business information submitted in confidence. Business information 
which a submitter desires to be treated as confidential shall be clearly labeled "confidential 
business information" when submitted, and shall be segregated from other material being 
submitted. 

' {d} Approval or denial of requests for confidential treatment. Approval or denial of 
requests shall be made only by the Secretary or Acting Secretary. A denial shall be in writing, 
shall specify the reason therefor, and shall advise the submitter of the right to appeal to the 
Commission. 
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(e) Appeals from denial of confidential treatment. (1) For good cause shown, the 
Commission may grant an appeal from a denial by the Secretary of a request for confidential 
treatment of a submission. Any appeal filed shall be addressed to the Chairman, United States 
International Trade Commission, 500 E Street SW., Washington, D.C. 20436, and shall clearly 
indicate that it is a confidential submission appeal. An appeal may be made within twenty (20) 
days of a denial or whenever the approval or denial has not been forthcoming within ten ( 1 O) 
days (excepting Saturdays, Sundays, and Federal legal holidays) of the receipt of a confidential 
treatment request, unless an extension notice in writing with the reasons therefor has been 
provided the person requesting confidential treatment. 

(2) An appeal will be decided within twenty (20) days of its receipt (excepting Saturdays, 
Sundays, and Federal legal holidays) unless an extension, notice in writing with the reasons 
therefor, has been provided the person making the appeal. 

(3) The justification submitted to the Commission in connection with an appeal shall be 
limited to that presented to the Secretary with the original or amended request. When the 
Secretary or Acting Secretary has denied a request on the ground that the submitter failed to 
provide adequate justification, any such additional justification shall be submitted to the 
Secretary for his consideration as part of an amended request. For purposes of paragraph 
(e)(1) of this section, the twenty (20) day period for filing an appeal shall be tolled on the filing of 
an amended request and a new twenty (20) day period shall begin once the Secretary or Acting 
Secretary has denied the amended request, or the approval or denial has not been forthcoming 
within ten ( 10) days of the filing of the amended request. A denial of a request by the Secretary 
on the ground of inadequate justification shall not obligate a requester to furnish additional 
justification and shall not preclude a requester from filing an appeal with the Commission based 
on the justification earlier submitted to the Secretary. 

(f) Appeals from approval of confidential treatment. An appeal from an approval of a 
request for confidential treatment of a submission shall be made to the Secretary, United States 
International Trade Commission, 500 E Street SW., Washington, D.C. 20436, shall comply with 
§ 201.17 through § 201.19 of the Commission's rules of practice and procedure implementing 
the Freedom of Information Act, and shall show that a copy thereof has been served upon the 
submitter. 

(g) Granting confidential status to business information. Any business information 
submitted in confidence and determined to be entitled to confidential treatment shall be 
maintained in confidence by the Commission and not disclosed except as required by law. In 
the event that any business information submitted to the Commission is not entitled to 
confidential treatment, the submitter will be permitted to withdraw the tender unless it is the 
subject of a request under the Freedom of Information Act or of judicial discovery proceedings. 

(h) Scope of provisions. The provisions of§§ 201.6(b) and 201.6 (d) through (g) shall 
not apply to adjudicative investigations under Subchapter C, Part 210, of the Commission's 
rules of practice and procedure. 

§ 207 .3 Service, filing, and certification of documents. 

, (a) Certification. Any person submitting factual information on behalf of the petitioner or 
any other interested party for inclusion in the record, and any person submitting a response to a 
Commission questionnaire, must certify that such information is accurate and complete to the 
best of the submitters knowledge. 
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(b) Service. Any party submitting a document for inclusion in the record of the 
investigation shall, in addition to complying with § 201.8 of this chapter, serve a copy of each 
such document on all other parties to the investigation in the manner prescribed in§ 201.16 of 
this chapter. If a document is filed before the Secretary's issuance of the service list provided 
for in§ 201.11 of this chapter or the administrative protective order list provided for in§ 207.7, 
the document need not be accompanied by a certificate of service, but the document shall be 
served on all appropriate parties within two (2) days of the issuance of the service list or the 
administrative protective order list and a certificate of service shall then be filed. 
Notwithstanding § 201. 16 of this chapter, petitions, briefs, and testimony filed by parties 
pursuant to§§ 207.10, 207.15, 207.22, 207.23, and 207.24 shall be served by hand or, if served 
by mail, by overnight mail or its equivalent. Failure to comply with the requirements of this rule 
may result in removal from status as a party to the investigation. The Commission shall make 
available to all parties to the investigation a copy of each document, except transcripts of 
conferences and hearings, business proprietary information, privileged information, and 
information required to be served under this section, placed in the record of the investigation by 
the Commission. 

(c) Filing. Documents to be filed with the Commission must comply with applicable 
rules, including § 201.8 of this chapter. If the Commission establishes a deadline for the filing of 
a document, and the submitter includes business proprietary information in the document, the 
submitter is to file and, if the submitter is a party, serve the business proprietary version of the 
document on the deadline and may file and serve the nonbusiness proprietary version of the 
document no later than one business day after the deadline for filing the document. The 
business proprietary version shall enclose all business proprietary information in brackets and 
have the following warning marked on every page: "Bracketing of BPI not final for one business 
day after date of filing." The bracketing becomes final one business day after the date of filing 
of the document, i.e., at the same time as the nonbusiness proprietary version of the document 
is due to be filed. Until the bracketing becomes final, recipients of the document may not 
divulge any part of the contents of the document to anyone not subject to the administrative 
protective order issued in the investigation. If the submitter discovers it has failed to bracket 
correctly, the submitter may file a corrected version or portion of the business proprietary 
document at the same time as the nonbusiness proprietary version is filed. No changes to the 
document other than bracketing and deletion of business proprietary information are permitted 
after the deadline. Failure to comply with this paragraph may result in the striking from the 
record of all or a portion of a submitters document. 

§ 207. 7 Limited disclosure of certain business proprietary information under 
administrative protective order. 

(a) (1) Disclosure. Upon receipt of a timely application filed by an authorized applicant, 
as defined in paragraph (a)(3) of this section, which describes in general terms the information 
requested, and sets forth the reasons for the request CY:.. all business proprietary information 
properly disclosed pursuant to this section for the purpose of representing an interested party in 
investigations pending before the Commission), the Secretary shall make available all business 
proprietary information contained in Commission memoranda and reports and in written 
submissions filed with the Commission at any time during the investigation (except privileged 
information, classified information, and specific information of a type which there is a clear and 
compelling need to withhold from disclosure, M.:... trade secrets) to the authorized applicant 
under an administrative protective order described in paragraph (b) of this section. The term 
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"business proprietary information" has the same meaning as the term "confidential business 
information" as defined in § 201.6 of this chapter. 

(2) Application. An application under paragraph (a)(1) of this section must be made by 
an authorized applicant on a form adopted by the Secretary or a photocopy thereof. An 
application on behalf of a petitioner, a respondent, or another party must be made no later than 
the time that entries of appearance are due pursuant to § 201.11 of this chapter. In the event 
that two or more authorized applicants represent one interested party who is a party to the 
investigation, the authorized applicants must select one of their number to be lead authorized 
applicant. The lead authorized applicant's application must be filed no later than the time that 
entries of appearance are due. Provided that the application is accepted, the lead authorized 
applicant shall be served with business proprietary information pursuant to paragraph (f) of this 
section. The other authorized applicants representing the same party may file their applications 
after the deadline for entries of appearance but at least five (5) days before the deadline for 
filing posthearing briefs in the investigation, or the deadline for filing briefs in a preliminary 
investigation, and shall not be served with business proprietary information. 

(3) Authorized applicant. (i) Only an authorized applicant may file an application under 
this subsection. An authorized applicant is: 

(A) An attorney for an interested party which is a party to the investigation; 
(B) A consultant or expert under the direction and control of a person under paragraph 

(a)(3)(i)(I) of this section; 
(C) A consultant or expert who appears regularly before the Commission and who 

represents an interested party which is a party to the investigation; or 
(D) A representative of an interested party which is a party to the investigation, if such 

interested party is not represented by counsel. 
(ii) In addition, an authorized applicant must not be involved in competitive 

decisionmaking for an interested party which is a party to the investigation. Involvement in 
"competitive decisionmaking" includes past, present, or likely future activities, associations, and 
relationships with an interested party which is a party to the investigation that involve the 
prospective authorized applicant's advice or participation in any of such party's decisions made 
in light of similar or corresponding information about a competitor (pricing, product design, etc.). 

(4) Forms and determinations. (i) The Secretary may adopt, from time to time, forms for 
submitting requests for disclosure pursuant to an administrative protective order in~rporating 
the terms of this rule. The Secretary shall determine whether the requirements for release of 
information under this rule have been satisfied. This determination shall be made concerning 
specific business proprietary information as expeditiously as possible but in no event later than 
fourteen (14) days from the filing of the information, or seven (7) days in a preliminary 
investigation, except if the submitter of the information objects to its release or the information is 
unusually voluminous or complex, in which case the determination shall be made within thirty 
(30) days from the filing of the information, or ten (10) days in a preliminary investigation. The 
Secretary shall establish a list of parties whose applications have been granted. The 
Secretary's determination shall be final for purposes of review by the U.S. Court of International 
Trade under section 777(c)(2) of the Act. 

(ii) Should the Secretary determine pursuant to this section that materials sought to be 
protected from public disclosure by a person do not constitute business proprietary information 
or were not required to be served under paragraph (f) of this section, then the Secretary shall, 
uporr request, issue an order on behalf of the Commission requiring the return of all copies of 
such materials served in accordance with paragraph (f) of this section. 

(iii) The Secretary shall release business proprietary information only to an authorized 
applicant whose application has been accepted and who presents the application along with 
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adequate personal identification; or a person described in paragraph (b)(1)(iv) of this section 
who presents a copy of the statement referred to in that paragraph along with adequate 
personal identification. 

(iv) An authorized applicant granted access to business proprietary information in a 
preliminary investigation may, subject to paragraph (c) of this section, retain such business 
proprietary information during any final investigation corresponding to that preliminary 
investigation, provided that the authorized applicant has not lost his authorized applicant status 
~. by terminating his representation of an interested party who is a party). When retaining 
business proprietary information pursuant to this paragraph, the authorized applicant need not 
file a new application in the final investigation, but shall list in his entry of appearance in the final 
investigation the authorized applicants in the same firm and the persons employed or 
supervised by the authorized applicant who continue to participate in the investigation. 

(b) Administrative protective order. The administrative protective order under which 
information is made available to the authorized applicant shall require him to submit to the 
Secretary a personal sworn statement that, in addition to such other conditions as the Secretary 
may require, he shall: -

(1) Not divulge any of the business proprietary information obtained under the 
administrative protective order and not otherwise available to him, to any person other than 

(i) Personnel of the Commission concerned with the investigation, 
(ii) The person or agency from whom the business proprietary information was obtained, 
(iii) A person whose application for access to business proprietary information under the 

administrative protective order has been granted by the Secretary, and 
(iv) Other persons, such as paralegals and clerical staff, who are employed or 

supervised by the authorized applicant; who have a need thereof in connection with the 
investigation; who are not involved in competitive decisionmaking for an interested party which 
is a party to the investigation; and who have submitted to the Secretary a signed statement in a 
form approved by the Secretary that they agree to be bound by the administrative protective 
order (the authorized applicant shall be deemed responsible for such persons' compliance with 
the administrative protective order); 

(2) Use such business proprietary information solely for the purposes of the Commission 
investigation then in progress or for judicial or other review of such Commission investigation; 

(3) Not consult with any person not described in paragraph (b)(1) of this section 
concerning such business proprietary information without first having received the written 
consent of the Secretary and the party or the attorney of the party from whom such business 
proprietary information was obtained; 

(4) Whenever materials ~. documents, computer disks, etc.) containing such 
business proprietary information are not being used, store such material in a locked file cabinet, 
vault, safe, or other suitable container; 

(5) Serve all materials containing business proprietary information as directed by the 
Secretary and pursuant to paragraph (f) of this section; 

(6) Transmit all materials containing business proprietary information with a cover sheet 
identifying the materials as containing business proprietary information; 

(7) Comply with the provisions of this section; 
(8) Make true and accurate representations in the authorized applicant's application and 

promptly notify the Secretary of any changes that occur after the submission of the application 
and that affect the representations made in the application ~. change in personnel assigned 
to the investigation); 

(9) Report promptly and confirm in writing to the Secretary any breach of the 
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administrative protective order; and 
(10) Acknowledge that breach of the administrative protective order may subject the 

authorized applicant to such sanctions or other actions as the Commission deems appropriate. 

(c) Final disposition of material released under administrative protective order. At such 
date as the Secretary may determine appropriate for particular data, each authorized applicant 
shall return or destroy all copies of materials released to authorized applicants pursuant to this 
section and all other materials containing business proprietary information, such as charts or 
notes based on any such information received under administrative protective order, and file 
with the Secretary a certificate attesting to his personal, good faith belief that all copies of such 
material have been returned or destroyed and no copies of such material have been made 
available to any person to whom disclosure was not specifically authorized. 

( d) Commission responses to a breach of administrative protective order. A breach of 
an administrative protective order may subject an offender to: 

(1) Disbarment from practice in any capacity before the Commission along with such 
person's partners, associates, employer, and employees, for up to seven years following 
publication of a determination that the order has been breached; 

(2) Referral to the United States Attorney; 
(3) In the case of an attorney, accountant, or other professional, referral to the ethics 

panel of the appropriate professional association; 
(4) Such other administrative sanctions as the Commission determines to be 

appropriate, including public release of or striking from the record any information or briefs 
submitted by, or on behalf of, the offender or the party represented by the offender, denial of 
further access to business proprietary information in the current or any future investigations 
before the Commission, and issuance of a public or private letter of reprimand; and 

(5) Such other actions, including but not limited to, a warning letter, as the Commission 
determines to be appropriate. 

(e) Breach investigation procedure. (1) The Commission shall determine whether any 
person has violated an administrative protective order, and may impose sanctions or other 
actions in accordance with paragraph (d) of this section. At any time within sixty (60) days of 
the later of the date on which the alleged violation occurred or, as determined by the 
Commission, could have been discovered through the exercise of reasonable and ordinary care, 
or the completion of an investigation conducted under Subpart B or C of this part, 
the Commission may commence an investigation of any breach of an administrative protective 
order alleged to have occurred at any time during the pendency of the investigation, including all 
appeals, remands, and subsequent appeals. Whenever the Commission has reason to believe 
that a person may have breached an administrative protective order issued pursuant to this 
section, the Secretary shall issue a letter informing such person that the Commission has 
reason to believe a breach has occurred and that the person has a reasonable opportunity to 
present his views on whether a breach has occurred. If subsequently the Commission 
determines that a breach has occurred and that further investigation is warranted, the Secretary 
shall issue a letter informing such person of that determination and that the person has a 
reasonable opportunity to present his views on whether mitigating circumstances exist and on 
the appropriate sanction to be imposed, but no longer on whether a breach has occurred. Once 
such person has been afforded a reasonable opportunity to present his views, the Commission 
shall determine what sanction if any to impose. 

(2) Where the sanction imposed is a private letter of reprimand, the Secretary shall 
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expunge the sanction from the recipient's record two (2) years from the date of issuance of the 
sanction, provided that 

(i) the recipient has not received another unexpunged sanction pursuant to this section 
at any time prior to the end of the two year period, and 

(ii) the recipient is not the subject of an investigation for possible breach of 
administrative protective order under this section at the end of the two year period. 
Upon the completion of such a pending breach investigation without the issuance of a sanction, 
the original sanction shall be expunged. The Secretary shall notify a sanction recipient in the 
event that the sanction is expunged. 

(f) Service. (1) Any party filing written submissions which include business proprietary 
information to the Commission during an investigation shall at the same time serve complete 
copies of such submissions upon all authorized applicants specified on the list established by 
the Secretary pursuant to paragraph (a)(4) of this section, and, except as provided in§ 207.3, a 
nonbusiness proprietary version on all other parties. All such submissions must be 
accompanied by a certificate attesting that complete copies of the submission have been 
properly served. In the event that a submission is filed before the Secretary's list is established, 
the document need not be accompanied by a certificate of service, but the submission shall be 
served within two (2) days of the establishment of the list and a certificate of service shall then 
be filed. 

(2) A party may seek an exemption from the service requirement of paragraph (f)(1) of 
this section for particular business proprietary information by filing a request for exemption from 
disclosure in accordance with paragraph (g) of this section. The Secretary shall promptly 
respond to the request. If a request is granted, the Secretary shall accept the information into 
the record. The party shall file three versions of the submission containing the information in 
accordance with paragraph (g) of this section, and serve the submission in accordance with the 
requirements of§ 207.3(b) and paragraph (f)(1) of this section, with the specific information as 
to which exemption from disclosure under administrative protective order has been granted 
redacted from the copies served. If a request is denied, the copy of the information lodged with 
the Secretary shall promptly be returned to the requester. 

(3) The Secretary shall not accept for filing into the record of an investigation 
submissions filed without a proper certificate of service. Failure to comply with paragraph (f) of 
this section may result in denial of party status and such sanctions as the Commission deems 
appropriate. Business proprietary information in submissions must be clearly marked as such 
when submitted, and must be segregated from other material being submitted. 

(g) Exemption from disclosure. (1) In general. Any person may request exemption from 
the disclosure of business proprietary information under administrative protective order, whether 
the person desires to include such information in a petition filed under§ 207.10, or any other 
submission to the Commission during the course of an investigation. Such a request shall only 
be granted if the Secretary finds that such information is privileged information, classified 
information, or specific information of a type for which there is a clear and compelling need to 
withhold from disclosure. 

(2) Request for exemption. A request for exemption from disclosure must be filed with 
the Secretary in writing with the reasons therefor. At the same time· as the request is filed, one 
copy-of the business proprietary information in question must be lodged with the Secretary 
solely for the purpose of obtaining a determination as to the request The business proprietary 
information for which exemption from disclosure is sought shall remain the property of the 
requester, and shall not become or be incorporated into any agency record until such time as 



8 

the request is granted. A request should, when possible, be filed two business days prior to the 
deadline, if any, for filing the document in which the information for which exemption from 
disclosure is sought is proposed to be included. The Secretary shall promptly notify the 
requester as to whether the request has been approved or denied. 

(3) Procedure if request is approved. If the request is approved, the person shall file 
three versions of the submission containing the business proprietary information in question. 
One version shall contain all business proprietary information, bracketed in accordance with 
§ 207.3(c), with the specific information as to which exemption from disclosure was granted 
enclosed in double brackets. This version shall have the following warning marked on every 
page: "BPI exempted from disclosure under APO enclosed in double brackets." The other two 
versions shall conform to and be filed in accordance with the requirements of § 207 .3, except 
that the specific information as to which exemption from disclosure was granted shall be 
redacted from those versions of the submission. 

(4) Procedure if request is denied. If the request is denied, the copy of the information 
lodged with the Secretary shall promptly be returned to the requester. 

Selected Regulatory Preambles 

1. Preamble to notice of proposed rulemaking, 58 Fed. Reg. 19,638 (April 15, 1993): 

Section 201.13(a) is amended to (1) provide for closed sessions in hearings in any 
investigation in order to allow parties, upon a specific request that identifies the subjects to be 
discussed, the amount of time requested, and justifies the need for a closed session with 
respect to each subject, to address confidential business information, and (2) provide for a 
closed session in every hearing held by the Commission in an investigation conducted under 
section 202 of the Trade Act of 1974, as amended, following the public presentation of 
petitioner(s) and that of each panel of respondents, in order to allow Commissioners to question 
parties concerning such information. 

Section 207. 7(a)(3)(D)(ii) is amended to define "competitive decisionmaking," in order to 
clarify the Commission's practice. 

Section 207.7(b)(10) is amended to conform with§ 207.7(d), as amended, providing that 
APO breach investigations may result in "other actions" in addition to the sanctions already 
provided for. 

Section 207.7(d) is amended to provide that APO breach investigations may result in 
"other actions" in addition to the sanctions already provided for, in order to clarify the 
Commission's practice. 

Section 207.7(e)(1) is amended to provide for issuance by the Secretary of a single letter 
of inquiry concerning possible APO breaches requesting not only comments on the alleged 
breach but also the recipient's views on an appropriate sanction, should the Commission 
determine that a breach has occurred, in order to simplify the Commission's procedures. 

Section 207.7(f) is amended to conform to the amended procedures provided for in 
section 207.7(g) for requests for exemption from disclosure under APO. 
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Section 207.7(g) is amended to change the procedure for requesting exemption from 
disclosure under APO of BPI either in a petition or during the course of an investigation, by 
requiring persons seeking such exemption to file a written request and justification therefore, 
and simultaneously lodge one copy of the material in question solely for the purpose of 
obtaining a determination on the request, thereby allowing the submitter the option of 
withdrawing the material if the request is denied, in order to clarify the Commission's practice. 

Section 207.22 is amended to require the filing of pre-hearing briefs four business days 
before the hearing, in order to ensure the Commission adequate time to consider them. 

Section 207.23(a) is amended to specify that a request for a closed session must identify 
the subjects to be discussed and the amount of time requested, and justify the need for a closed 
session with respect to each subject, and to provide for a closed session in every hearing held 
by the Commission in an investigation under title VII of the Tariff Act of 1930, as amended, 
following the public presentation of petitioner(s) and that of each panel of respondents, in order 
to allow Commissioners to question parties about matters involving business proprietary 
information. The proposed requirements for requesting a closed session, including justifying the 
need for a closed session with respect to each subject to be discussed, reflect the 
Commission's policy to scrutinize such requests closely and carefully before acting on them. 

Section 207.23(b) is amended to require the filing of witness statements two business 
days prior to hearings, in order to clarify the Commission's practice, and to conform the 
provision regarding discussion of business proprietary information at hearings to the new 
provision for closed sessions provided for in section 207.23(a). 

2. Preamble to notice of final rulemaking, 59 Fed. Reg. 66,719 (Dec. 28, 1994): 

Sections 201.13 and 207.23 

Sections 201.13 and 207 .23 are amended as described in the notice of proposed 
rulemaking to modify the procedure for closing to the public a portion of Commission hearings to 
permit the discussion of confidential or proprietary information. 

CITBA commented that it understood that the closed sessions are also intended to apply 
to the conduct of staff conferences, since section 207.15, governing those conferences, 
incorporates by reference the procedures in section 201.13. CITBA suggested that the 
Commission consider shortening the period for requesting a closed session in a preliminary 
conference, in view of the short time period in preliminary title VII investigations. CITBA 
suggested that three days would be appropriate. CITBA also suggested that, as a cosmetic 
change to improve clarity, the Commission should make the provisions governing closed 
sessions of hearings separate subsections, rather than including them within subsection (a) of 
rules 201.13 and 207.23. S&S expressed general support for the closed session amendment, 
but stated a concern that increasingly large closed portions would make hearings less 
understandable to clients and reduce their opportunity to respond. 

The Commission agrees with CITBA that the provisions for closing hearings should be 
applied to conferences in preliminary title VII investigations, with a shorter time period as 
suggested by CITBA. The final version of rule 201.13 incorporates that change. The 
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Commission has also adopted CITBA's proposed cosmetic change. The final version of the 
rules establishes separate subsections of rules 201.13 and 207 .23 providing for closed 
sessions. 

Section 207. 7(a)(3)(ii) 

Rule 207.7(a)(3)(ii) is amended to clarify the definition of "competitive decisionmaking." 
CITBA and AMS&S recommended including examples or additional guidelines on the factual 
circumstances constituting "competitive decision making." AMS&S also suggested that the 
Commission clarify whether "involvement" includes past, present, or future continuing 
relationships. The Commission has adopted the suggestion of AMS&S. The Commission finds 
it inappropriate to put examples or guidelines in the rules, in order to avoid limiting the 
Commission's flexibility in assessing specific factual situations to determine whether access to 
BPI by in-house counsel is appropriate. However, the Commission is willing to give parties 
additional guidance on this issue by providing the following examples in this preamble. 

In A. Hirsh, Inc. v. United States, 11 CIT 208, 657 F. Supp. 1297 (1987), during judicial 
review of a Commission title VII determination, the U.S. Court of International Trade (CIT) 
denied the request of an in-house counsel for access to the BPI in the Commission's 
investigation record. During the Commission's investigation, this individual, the petitioner's 
general counsel and chief legal officer, had not had access to BPI, and the petitioner had been 
represented by outside counsel. The CIT concluded that the interest in guaranteeing a high 
degree of confidentiality in the information outweighed the individual's need for access, 
particularly since petitioner was represented by outside counsel. The court noted, among other 
circumstances, that petitioner was a family-owned and -operated company, and that the 
individual himself had been empowered to act as president in the absence or disability of the 
company president, his father. The court also noted that the individual was an officer of the 
company, and had familial ties with the company's operating officers, who included his father 
and brother, suggesting a lack of isolation from the commercial activities of the company. 
Although the case did not directly involve a Commission decision on whether to grant access to 
BPI to in-house counsel, it illustrates the sort of factors that might prompt denial of access to 
BPI. 

With respect to a Commission determination on the status of in-house counsel in a title 
VII investigation, the U.S. Court of Appeals for the Federal Circuit affirmed the Commission's 
decision to grant access to BPI to an in-house counsel. The Commission had granted access 
based on the individual's certification that, in his position as general counsel for the respondent 
company, he was not involved in competitive decision-making. The individual had provided the 
Commission with a description of his duties as general counsel, senior vice president, and 
secretary. Those duties included supervising the company's legal staff, instituting and 
defending lawsuits on behalf of the company, preparing contracts, and handling securities and 
labor matters. He stated that he was not involved in decisions of pricing and the technical 
design of products. In a further submission to the Commission, he stated that he reviewed 
securities filings, employee benefit plans and stock purchase plans, kept the minutes of the 
Board of Directors, attended staff meetings where the results of the company's operations and 
finarTcial reports were reviewed, attended meetings where the current state of affairs of retail 
outlets was examined, but that at none of these meetings were issues of pricing or product 
design discussed. Petitioners in the investigation sought an injunction against the grant of 
access. The CIT granted an injunction denying the individual access, finding that his 
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responsibilities constituted involvement in competitive decisionmaking, but the Federal Circuit 
reversed. Matsushita Electric Industrial Co., Ltd. v. United States, 14 CIT 674, 746 F. Supp. 
1103, 1106 (1990), rev'd, 929F.2d1577 (1990). 

Section 207. 7(b)(10) and (d) 

Paragraphs (b)(10) and (d) of section 207.7 are amended to specify that the 
Commission may take actions other than sanctions in response to APO breaches. AMS&S 
recommended that the Commission provide examples of "other actions" that would fall within 
the scope of the provision. The final version of the rule specifies that a ''warning letter'' is one of 
the possible actions the Commission may take. The rule also makes clear, however, that the 
one example is not exclusive. The Commission may take other actions as it determines to be 
appropriate even if they are not listed in the rule. Paragraph (d) of section 207.7 is further 
amended to reflect Commission practice by specifying that available sanctions include public 
and private letters of reprimand. 

Section 207. 7(e) 

Section 207.7(e) is amended to establish a deadline for commencing APO breach 
investigations. Further, it had been proposed to amend section 207.7(e) to streamline the 
process of investigating alleged breaches of APOs by replacing with a one-step procedure the 
existing two-step process, whereby an alleged breacher is first asked for views on whether a 
breach occurred and is only asked for views on mitigating circumstances and the appropriate 
sanction after a finding of breach has been made. 

CITBA expressed concern at the proposed single-step procedure. CITBA commented 
that the proposed procedure may, in some cases, significantly diminish a party's right to have a 
reasonable opportunity to present its arguments on the three issues of whether a breach 
occurred, whether mitigating circumstances exist, and what sanction if any is appropriate. 
CITBA suggested that where there are serious factual questions concerning whether the 
alleged breach actually occurred, a party may not be in a position to present the strongest 
possible case on mitigation and sanctions in the same response that addresses the alleged 
breach. Moreover, CITBA commented that where it can be established that the breach did not 
occur, it would be an unnecessary burden to require submission of comments on mitigation and 
sanctions. CITBA proposed that the single-step procedure should be available as an 
alternative, at the option of the accused party, to the existing procedure. 

CITBA also proposed that the Commission establish time limits for the phases of a 
breach investigation, paralleling existing Commerce procedures. CITBA commented that the 
two year period (following all appeals, remands, and subsequent appeals) allowed for 
commencement of a breach investigation may be too long in some cases, prejudicing a party's 
ability to mitigate harm and defend him- or herself. On the other hand, CITBA suggested that 
two years may be insufficient in cases of intentional breach, where discovery of the breach is 
difficult. CITBA suggested that the Commission should adopt time limits similar to those 
employed by Commerce, limiting the period for commencing a breach investigation to 30 days 
after .the alleged violation occurred, or could have been discovered through the exercise of 
reasonable and ordinary care, as determined by the Commission. 

CITBA also suggested that the Commission adopt a time limit for issuance of a charging 



12 

letter, as Commerce has done. Finally, CITBA proposed that it would be useful for the 
Commission to identify deadlines for the various stages of a breach investigation. CITBA 
suggested Commerce's procedures as examples for consideration. 

AMS&S expressed concern with the two year time limit, noting that appeals of 
Commission determinations can take several years to reach a final conclusion, during which 
time a party's memory of actions involving an alleged breach dims, making defense against a 
charge of alleged breach of an APO an onerous burden. AMS&S noted that the Commission's 
rules require return or destruction of material released under APO within 60 days of publication 
of a final determination, unless judicial review is commenced. If the determination is appealed, 
a judicial protective order (JPO) is usually entered, which may contain different provisions from 
the Commission's APO. AMS&S suggested that actions allowed under the JPO may be alleged 
to violate the APO. AMS&S noted that it may be argued that once a JPO issues, the 
Commission no longer has jurisdiction over the parties to consider and sanction breaches of the 
APO occurring during the appellate process. 

AMS&S also expressed concern over the one-step procedure investigation proposed in 
the rules. AMS&S suggested that this procedure could deny a party a reasonable opportunity to 
present views about whether the alleged breach actually occurred, requiring submission of 
potentially contradictory arguments concerning whether the breach occurred, mitigating 
circumstances, and appropriate sanctions, prior to a determination that there was a breach. 
AMS&S suggested that a two-step procedure addressing the questions of breach and sanctions 
separately would be preferable. 

S&S expressed concern over the proposed two year time limit for investigating 
breaches. S&S commented that such a long period is prejudicial to the accused party's ability 
to defend him- or herself, creates uncertainty, and is unnecessary to protect the confidentiality 
of information. S&S suggested that the Commission conform its practice to Commerce practice, 
as discussed above under CITBA's comments. Moreover, S&S took issue with the one-step 
inquiry, opining that the new procedure would jeopardize the accused person's defense, and 
proposed that the new procedure be made available as an option that the accused could 
choose. 

S&S also noted that the proposed language suggests that the Commission may 
investigate breaches occurring during the pendency of judicial review. S&S assumed this was 
unintentional, noting that JPOs generally cover BPI during the appellate process. S&S 
suggested that the Commission may wish to clarify that it does not view its authority as 
extending to sanctioning breaches of JPOs, or allow a period for comment on this issue. 

CITBA and S&S both suggested that the Commission address in a future notice and 
request for comments the agency's APO practice in general. 

In view of the comments received on the point, the Commission has determined not to 
institute the one-step process set out in the proposed rules. However, as it has in the past and 
as reflected in the amended version of the rule, the Commission may conclude a proceeding in 
one step if it finds that a breach has occurred but that under the circumstances no further 
investigation is warranted. 

The Commission is sympathetic to the concerns expressed by the commenters 
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concerning the time limit for commencing investigations of alleged APO breaches. Accordingly, 
that deadline is shortened from the time limit set in the proposed rules. A breach investigation 
is to be commenced no later than sixty days after the later of the occurrence of the alleged 
breach (or the date on which the alleged breach could have been discovered through the 
exercise of reasonable and ordinary care) or the end of the underlying antidumping or 
countervailing duty investigation. If a breach is alleged to occur during a preliminary or final 
investigation, the time limit is sixty days after the end of that investigation. If a breach is alleged 
to occur after such an investigation, for example during remand proceedings, an investigation 
into the alleged breach would need to be commenced sixty days after the alleged breach 
occurred or could have been discovered. 

The deadline is intended to provide the Commission sufficient time to commence an 
investigation into an alleged breach while minimizing any harm to the defense a person might 
mount in a breach inquiry begun so long after the event that memories have dimmed. The time 
limit allows for the completion of the underlying investigation so that the Commission need not 
conduct both that investigation and a breach investigation at the same time, and allows an 
additional sixty days for the Commission to resolve any matters preliminary to the breach 
investigation, such as the issue of whether the information in question is business proprietary. 

The Commission finds that it would be neither appropriate nor necessary to establish 
time limits on the various phases of a breach investigation by rule. Specific time limits in the 
rules could restrict the Commission's ability to seek additional information concerning an alleged 
breach if deemed necessary. Moreover, the press of other Commission business may hamper 
compliance with such time limits, necessitating Commission action to extend the deadlines. 
However, it remains the Commission's intention to expeditiously process APO violation 
investigations. 

The Commission also finds that it would be inappropriate to state that in all instances the 
Commission will not investigate an alleged APO breach after a JPO has been entered. In some 
circumstances, the Commission may need to take action even though a JPO is in place. 

Section 207. 7(f) and (g) 

Paragraphs (f)(2) and (g) of section 207. 7 are amended to improve the procedure for 
requesting exemption from disclosure of business proprietary information under APO. 

CITBA generally agreed with the proposed procedures for exemption from disclosure 
under APO. CITBA expressed concern, however, that the proposed rule does not adequately 
explain how the procedure for seeking exemption from disclosure coordinates with time limits for 
filing briefs. CITBA proposed that the rule expressly require that exemption be sought 
sufficiently in advance that the request may be acted upon in time for the party to prepare and 
file its brief in a timely manner. CITBA also noted that the rule does not clarify how much time 
the Secretary may need to act on the request, merely that she will "promptly notify" the 
requestor of the disposition of the request. As a cosmetic change, CITBA also proposed an 
alternative arrangement of section 207. 7 (g), with specific subsections dealing sequentially with 
the procedure. AMS&S and S&S supported the Commission's proposed procedure for 
requesting exemption from disclosure under APO and service. 

The Commission is sympathetic to CITBA's desire for clearer guidelines on timing of 
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requests for exemption prior to filing and the Secretary's response time, but considers that a 
"pre-clearance" procedure would be unworkable in view of the already short time limits for filing 
most party submissions in title VII investigations. To shorten them even further by, in effect, 
requiring parties to file early in order to obtain exemption from disclosure under APO would in 
the Commission's view work a substantial hardship on the parties and limit their ability to fully 
present their arguments. A provision is being added to the final rules indicating that requests for 
exemption from disclosure under APO should be filed two business days prior to the deadline 
for filing the document in which the information is proposed to be included, although no strict 
requirement to that effect is imposed. 

The Commission is not imposing a strict time limit for the Secretary's decision on 
granting the request, but it is the Commission's policy that such requests take precedence over 
other, more routine matters, and should be expedited so as to be decided within two business 
days. 

The final version of section 207.7(g) largely reflects CITBA's suggested cosmetic 
changes. Paragraph (f)(1) is amended to make a technical correction to remove a discrepancy 
between sections 207. 7 and 207 .3, and indicates no change in Commission practice. 

Section 207.22 

Section 207 .22 is amended to require the filing of prehearing briefs four business days 
prior to the hearing. CITBA suggested that the clause ''The prehearing brief should present a 
party's case in brief' sounds tautological, and that the word "concisely'' replace the phrase "in 
brief." The Commission has made that change in the final version of the rules. The 
Commission has also determined to require the filing of prehearing briefs only of interested 
parties who are parties to the investigation, i.e., those parties with standing to challenge 
Commission determinations in court. Other persons may but are not required to file prehearing 
statements. 

Section 207.23(b) 

Section 207.23(b) is amended to require the filing of witness statements two.business 
days prior to the hearing. GDL&S expressed concern with the proposed change requiring, 
rather than permitting, filing of witness statements. GDL&S commented that, given the logistics 
of travel, and the need to prepare witness statements face to face, rather than by long-distance 
communication, this requirement will impose substantial hardships on foreign witnesses, 
particularly from the Far East. GDL&S suggested that the requirement will dissuade witness 
from testifying, will make participation much more costly, and will tend to diminish, rather than 
enhance, the quality of evidence presented. GDL&S urged the Commission to reconsider this 
proposed change. The Commission has determined to leave the existing rule on witness 
statements unchanged. 
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Before MARKEY, Chief Judge, NICHOLS, Senior Circuit Judge, and 
KAsHiw A, Circuit Judge. 

MAun, Chief Judge. 
Interlocutory appeal on a certified question arising from a deci­

sion of the Court of International Trade (CIT) 1 denying U.S. Steel's 
(U~) corporate in-house counsel access to confidential information. 
We vacate and return. 

BACKGROUND 

In Republic Steel Corp., supra, note l, an action involving a nega­
tive preliminary injury determination by the International Trade 
Commjssiorz '!l"C), the CIT denied a motion for &«!II by u~· in­
house counsel to certain confidential information while granting 
access to counsel retained by other parties. Relying on an earlier 
decision in U.S. St.l Corp. v. Un.itetl Stata, 569 F. Supp. 870 (Ct. 
Int'l Trade 1983), uacated on other grounds, slip op. 84-12 <Ct. Int'l 
Trade Feb. 24, 1984), the court reiteratecl ita view that the pcaibili­
ty of inadvertent disclosure by in-house counsel warrantecl deniaJ 
of aecea1 572 F. Supp. at 276. That earlier decision, specftjr.aUy in­
corporated into the decision on appeal here, acknowledged USS's 
need for the information but said that the information's nature 
and volume requirecl a focus on the pcaibility of inadvertent &­
closure. Though it acceptai repreaentationa that the present in­
house counsel are not involved in competitive decisions, the CIT 
nonethelem denied acce 11 to in-house counsel becauae of their "gen­
eral position" and "reasonable amumptions that they will move 
into other roles." ' 

The CIT certified. the &eeefl_ question in it.a decision. 572 F. Supp. 
at m. TlUa court grant:ecl USS'• petition for review of that ques­
tion on November 10, 1983, under 28U.S.C.§1292(a)(l), aa "1M711l· 
ed by Federal O>mta Improvement Act of 1982, Pub. L No. 97-164, 
§ 125(a), 96 Stat. 25, 36 (1982). 

The case baa proceeded with access grantecl to retained counsel 
and denied to in-houae conn•\. 

The United Stat. joins UE in arguing that the Cl'r1 decision 
constitutes a per • ban on ace e 11 by in-house coumel and should 
be reversed in favor of a case-by~ balancing test without regard 
to whether counael are in-house or retabwl 

The ITC takes no position on the pre1ent court-denial of a«n1, 
but 1eeb to preserve ita right to deny a«e11 by in-house coumel at 
the administrative level. Intervenon Compenhja Siderurgica Paul· 
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ist.a, S. A. CCOSIPA> and Usinas Siderurgicas de Minas Gerais, S. 
A., of Brazil and Companhia Siderurgica Nacional are exporters of 
steel products seeking affirmance of the present denial. European 
exporters filed a brief amici curiae urging affirmance. Bethlehem 
Steel Corporation filed a brief amici curiae in support of reversal. 

lssUE 

Whether the CIT erred in denying the present motion for access. 

OPINION 

The authority of the CIT under 19 U.S.C. § 1516a(b)(2)(B) to con­
trol access to confidential information in cases before it is not in 
dispute. 2 In uercising that control in this case, the CIT carefully 
reviewed Atlantic Sugar, Ltd. v. United Sta~ 85 Cust. Ct. 133, 
C.R.D. 80-18 (1980) and available authorities dealing with aa:ess in 
other fields of law, made clear that its rationale carried no reflec­
tion on the unquestioned integrity and unblemished record of USS' 
in-house counsel in adhering to protective orders, and indicated 
that retention of outside counsel was a reasonable way for USS to 
satisfy its recognized need for the request.ed information. Serving 
the interest of early and just resolution, the CIT certified to this 
court the question of whether access may be denied solely because 
of counsel's in-house status. 

Emphasizing congressional concem for confidentiality and the 
statutory provision, 19 U.S.C. § 1516a(bX2XB> for maintenance of 
confidentiality, the CIT denied access. It did so, however, only to in­
house counsel, because of its concem, as it said, "solely with the 
greater risk of inadvertent disclosure within the corporate setting'' 
ccrrs emphasis). 

Because what the CIT called the "extremely potent" information 
in this case fills aeveral volumes and is intermixed with nonconfi­
dential information, the err said "its nature and volume place it 
beyond the capacity of anyone to retain in a consciously separate 
cat.egory'' and that "it is humanly impcaible to control the inad­
vertent diaclosure of some of this information in any prolonged 
working relationship." The CIT recognir.ed that those statements 
applied equally to retained counsel, but also recognized that apply­
ing it to both in-house and retained counsel would render adversar-
ial proceedings impcaible~ · 

The CIT's well-taken concern for the nature and scope of the. in­
formation would be eminently applicable to (and would doubtless 
complicate) the crafting of a suitable protective order. That con­
cern, coupled with the Cl'l''s emphasis on protection of confidential­
ity might have justified denial of access to all and sundry. Once it 
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became clear that access must be granted, however, it was error to 
deny access solely because of in-house counsel's "general position" 
and "reasonable assumptions" that present in-house counsel will 
move into other positions within USS. 

The denial of access here rested on the court's stated general as­
sumption that there is "a greater likelihood of inadvertent disclo­
sure by lawyers who are employees committed to remain in the en­
vironment of a single company". Denial or grant of access, howev­
er, cannot rest on a general assumption that one group of lawyers 
are more likely or less likely inadvertently to breach their duty 
under a protective order. Indeed, it is common knowledge that 

. some retained counsel enjoy long and intimate relationships and 
activities with one or more clients, activities on occasion including 
retained counsel's &ervice on a corporate board of directors. Ex­
change of employees between a client and a retained law firm is 
not uncommon. Thus the factual circumstances surrounding eaCh 
individual counsel's activities, association, and relationship with a 
party, whether counsel be in-house or retained, must govern any 
concern for inadvertent or accidental disclosure. 

The CIT distinguished in-house from retained counsel because, as 
it said, "a clear and more sustained relationship can be presumed 
as an outgrowth of the employer-employee relationship". It there­
fore saw exclusion of in-house counsel as providing "a meaningful 
increment of protection". Like retained counsel, however, in-house 
counsel are officers of the court, are bound by the same Code of 
Professional Responsibility, and are subject to the same sanctions. 
In-house counsel provide the same services and are subject to the 
same types of pressures as retain~ counsel. The problem and im­
portance of avoiding inadvertent disclosure is the same for both. 
Inadvertence, like the thief-in-the-night, is no respecter of it.s vic­
tims. Inadvertent or accidental disclosure may or may not be pre­
dictable. To the extent that it may be predicted, and cannot be ade­
quately forestalled in the design of a protective order, it may be a 
factor in the access decision. Whether an unacceptable opportunity 
for inadvert.ent disclosure exists, however, must be determiiled, as 
above indicated, by the facts on a counsel-by-counsel b8sis, and 
cannot be determined solely by giving controlling weight to the 
classification of counsel as in-house rather than retained. 3 

Meaningful increments of protection are achievable in the design 
of a protective order. It may be that particular circumstances may 
require specific provisions in such orders. In such cases, the order 
would be _developed in light of the particular counsel's relationship 
and activities, not solely on a counsel's status as in-house or re­
tained. 

1Tbe parties have referred to ilnohement in "competitiw decWonmeJriDI" • a billlis for denial al acx:em. The 
pbrw would .,._.. aemc..ble • lborthand for a c:ouwl'a idititilla. MIOCiation, and relatioaabip with a 
client that are .ucb • to iDYOtte couwl'a lldvice and participaiioD in aDJ or all ol the c:lieat'a deciaiom (pric­
inc. product dmign. eCc.) made in lilbt of aimilar GI' WihSj rdina iDfarmatiaD Moat~ campetitar. 
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In a particular case, e.g., where in-house counsel are involved in 
competitive decisionmaking, it may well be that a party seeking 
access should be forced t.o retain out.side counsel or be denied the 
access recognized as needed. Because the present litigation is ex­
tremely complex and at an advanced stage, and because present in­
house counsel's divorcement from competitive decisionmaking has 
been accept.eel by the CIT, forcing USS to rely on newly retained 
counsel would create an extreme and unnecessary hardship. 

Our decision here bears no relation to, and can have no effect on, 
ITC's rule establishing a per se ban on disclosure to in-house coun­
sel in its administrative proceedings. That rule is not before the 
court. The policy of an administrative agency faced with specific 
tasks and deadHnes cannot of courae control a trial court's macre­
tion in managing the litigation before it. Congress has grant.eel dis­
cretion to control access to confidential information, in cases like 
the p. Gaent, to the CIT. Whether the eurciae of that discretion in 
the course of litigation would unacceptably "chill" the wUHngness 
to disclose such information at the administrative level is a matter 
for the Congress. On the other hand, our holding here, that access 
be retained as well as in-house counsel should be governed by the 
facts, may serve t.o reassure disclosures of confidential information. 

It is unnecessary for us to resolve the parties' dispute over 
whether the apparent emphasis on confidentiality in 19 U.S.C. 
§ 1516a(bX2)(B), or the asserted emphasis on discovery in Rule 26, 
Fed.R.Civ .P. should control in this cue. Though the requirement to 
consider the fact.a rather than status of counsel sounds in Rule 26 
terms, it relat.es here only to cases in which the court has decided 
to grant aeceas in accord with the authorization in the second sen­
tence in 19U.S.C.§1516a(bX2)(B), Apra, note 2. Nothing here said 
diminishes the clear authority of the CIT to deny accn1 .to all 
where the specific facts indicate a probability that confidentiality, 
under any form of protective order, would be seriously at risk. We 
clo not here reverse the denial of acce11 from which the certified 
question arose. Nor do we order a grant of accesa in the case listed 
in note 1, aupra. We hold only that status as in-house counsel 
cannot alone create that probability of serious risk to confidential­
ity and cannot therefore serve as the sole basis for denial of access. 

We have considered and find it unnecessary to diacuse the argu­
ment.a: that the err was here' creating a JJll1" • rule requiring 
denial to all in-house counsel of acceaa to any confidential informa­
tion in all future cases; that the denial of access here constituted a 
violation of UE' right to choice of coume1 or a disenfranchising of 

·· counsel without due procesa; that Rule 26, Fed.R.Civ.P., rather 
than 19U.S.C.§1516aCbX2XBl, should have been applied; and that 
the "staleness" of the information sought should dictate aa:esa. 
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CoNCLUSION 

The certified question (whether access may be granted to re­
tained and denied to in-house counsel solely on a presumption that 
inadvertent disclosure by the latter is mor~ likely) is answered in 
the negative, i.e., a denial of access sought by in-house counsel on 
the sole ground of their status as in-house counsel is error. In fur­
ther proceedings, access should be denied or granted on the basis of 
each individual counsel's actual activity and relationship with the 
party represented, without regard to whether a particular counsel 
is in-house or retained. 

DEclsJON . 
In light of the foregoing, the order denying access to in-house 

counsel in the case listed in ·note 1, supra, must be vacated, and the 
question returned. 

VACATED AND RETURNED 

N1CB018, Senior Circuit Judge, dissenting. 
I would affirm because I am not pursuaded that CIT Judge 

Watson abused his discretion. His decision has two things going for 
it this court does not mention. First, he conforms practice in his 
court to that of the ITC. We may say the ITC rule is not before us, 
yet we cannot overlook the anomaly that will exist if the court and 
the ITC enforce conflicting rules respecting the same documents. 
Second, the intervenors, original sources of the information in 
question, are willing for the court to allow disclosure t.o retained 
but not to in-house counsel. What they think is important because, 
if they consider the litigation is conduct.eel in a manner unfair to 
them and in effect a nontariff barrier t.o their trade, they co~d 
withdraw their marbles from our game and invite their own gov· 
ernment t.o take retaliat.ory action against United States trade. 

Under all the circumstances, Judge Wat.son well may have 
thought what.ever fault.It his disposition might suffer from-and 
hardly could he have iroaginecl it was faultless alternatives were 
worse. Factual inquiry int.o the relationship of in-boWle counsel 
with the makers or business policy in their companies, has an ap­
pearance, it cannot be denied, of greater fairness. One hopes, . but 
does not much believe, it will not degenerate in practice int.o an in· 
vidious effort t.o throw doubt on the ability-if not the willing­
ness of certain members in good standing of the CIT bar, who 
happen t.o be currently employed as in-house counsel, t.o resist pres-

. . suns t.o violate protective orders or not to yield "inadvertently." 
Not in this cue, perhaps, but in cases for which this will be a 
precedent. At best a way is found t.o prolong the litigation and 
make it more costly. The CIT judge will have t.o lay out a pretty 
rigid method of trial of this imue, one that will keep thinp within 
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seemly limits and not take forever to implement, thus limiting the 
damage to what is endurable. 

I would be, on remand, inclined to consider seriously adoption of 
a simple alternative rule which our court majority also seems not 
to exclude, i.e., if a document is too sensitive to disclose to any 
counsel of record, in good standing as a member of the CIT bar, it 
is too sensitive to disclose to any or all· other such counsel. This is, 
I suppose, rejected by the CIT on it.a theory, as explained by Judge 
Watson, that the second sentence or 19U.S.C.§1516aCbX2XB> nulli· 
fies the rll'St once the court bas examined the material in camera. 
Apparently the effect of the two sentences is believed to be to 
achieve practically nothing different from what Fed.R.Civ. P~ 26 
would effectuate if the Trade Agreements Act of 1979 bad said 
nothing. The court majority here implies something different pa&Si· 
bly to be the rule inasmuch as nothing in the second sentence ~ 
quires grant of access to anyone. The supposed necessity of dis­
criminatmg between retained and in-house counsel is, or may be, 
somewhat of a self<reated dilemma. While the general rule is that 
sufficient necessity on the part of the discovering litigant will over· 
ride any degree of sensitivity, this may not be so where 
§ 1516a<bX2XB> is applicable. Such an interpretation would recog­
ni7.e the differences in litigation where foreign traders and govem· 
ments are so strongly interested in the procedure as well as the 
outcome, and relieves Congress of the imputation of having enacted 
futile "weasel" words. The matter has not been briefed and I do not 
wish to seem to rule upon it, even if, writing as a minority, I could. 
It seems to me that, without discriminating among counsel or 
having to decide who is trustworthy, a court might fmd some other 
way of dealing with the problem. For example, a court appointed 
expert, acceptable to both sides for expertise and impartiality, 
might examine the documents and advise the court as to what they 
reveal, in saniti7.ed terms sufTlCient to support a legal conclusion, 
yet not divulging business or trade secrets. 

At any rate, the effect of the decision below, if it had stood. and 
if United States Steel had still refused to retain outside counsel as 
the CIT judge hoped it would, is not necessarily denial of justice to 
United States Steel, but a different thing, denial of the benefit of 
house counsel's advocacy. If United States Steel's counsel cannot 
examine these papers. it becomes incumbent on the court to exam­
ine them itself, in camera, and arrive at a just and lawful decision 
using its own very considerable intellectual powers. If this were the 
result, justice might possibly gain instead of losing. and I say this 
not meaning to denegrate the benefit to the court of adversary 
counsel's advocacy. This is a benefit. a great one, but one the court. 
if it must. can do without. 
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MICHEL, Cireuit Judge. 
The United States, the United States International Trade Commis­

sion UTC), and the Tandy Corporation appeal the September 25, 1990 
order of the United States Court of International Trade entering a pre­
liminary injunction that bars Tandy's in-house counsel from gaining ac­
cess to proprietary information disclosed by plaintiffs-appellees to the 
ITC in the course of an antidumping investigation, to which Tandy is a 
party. Matsushita, et al.. v. United Staies, et al.., 746 F. Supp. 1103 (Ct. 
Int'l Trade 1990). Because the court did not apply the correct statutory 
standard in reviewing the ITC's decision, and because the ITC's deter­
mination to allow access was based on a correct legal interpretation of 
the relevant statute and was not arbitrary, capricious, or an abuse of dis­
cretion, we reverse. 

BACKGROUND 

This appeal arises from an antidumping petition, currently pending 
before the ITC and the Department of Commerce, concerning high-in­
formation content flat panel displays (FPDs). Matsushita Electric In­
dustrial Co., Matsushita Electronics Corp., Matsushita Electric Corp. of 
America, and Hosiden Electronics Co. (collectively, "plaintiffs"), as well 
as Tandy, are parties to the proceeding. 

On August 1, 1990, Herschel Winn, General Counsel of Tandy, filed 
an application with the ITC for release to him under an administrative 
protective order (APO) ofbusiness proprietary information disclosed to 
the ITC in the investigation, as provided for in 19 U.S.C. 
§ 1677f(c)(l)(A) (1988). The ITC granted Winn's APO application on 
August 2, 1990. On August 3, 1990 plaintiffs filed letters with the ITC 
objecting to Winn's receiving information under the APO in light of his 
roles as General Counsel, Senior Vice President and Secretary of Tandy. 
After reviewing plaintiffs' objections, the ITC affirmed its decision to 
give W-mn access to the information. 

Plaintiffs then filed an action with the Court of International Trade, 
seeking permanently to enjoin the ITC from allowing Wmn access un­
der the APO. Plaintiffs also moved for a temporary restraining order 
(TRO) and for a preliminary injunction. The court issued a TRO. After a 
hearingonAugust 15, 1990, the court orally stated that it was finding in 
favor of the plaintiffs and grantingtheirrequest for a permanent injunc­
tion. In a written opinion issued September 25, 1990, however, the court 
stated ~tit was granting only a preliminary injunction, but neverthe­
less ordered that "the I'I C is directed to strike Mr. W-mn's name from 
the list of those eligible to receive confidential information" in the inves­
tigation. Matsushita, 746 F. Supp. at 1107. Thus, though it labeled its 
order a preHminary injunction, the court effectively granted the ulti­
mate relief requested. 

Tandy, the ITC and the government filed this appeal, over which we 
have jurisdiction pursuant to 28 U.S.C. § 1295(a)(5) (1988). We shall 
treat the injunction on appeal as a permanent one. 
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:DlscusmON 

The issue presented in this appeal-whether the Court of Interna­
tional Trade correctly determined that the ITC's decision was arbitrary 
and capricious-is a question of law which we review de novo. See 
American Permac v. United States, 831 F .2d 269, 273 (Fed. Cir. 1987), 
cert. dismissed, 485 U.S. 901 (1988); Atlantic Sugar v. United States, 
744 F.2d 1556, 1559 (Fed. Cir. 1984). We thus review, in effect, the rea­
sonableness of the underlying decision of the ITC itself. See American 
Permac, 831 F.2d at 273. 

The statute governing dissemination of confidential information dis­
closed in the course of an ongoing antidumping investigation was 
amended by the Omnibus Trade and Competitiveness Act of 1988 (the 
"Trade Act") to state that 

the Commission shall make all business proprietary information 
presented to, or obtained by it, during a proceeding* * * available 
to interested parties who are parties to the proceeding under a pro­
tective order described in subparagraph (B), regardless of when the 
information is submitted during a proceeding. 

19 U.S.C. § 1677f(c)(l)(A) (1988). The Conference Report on the Trade 
Act makes clear that the parties authorized to have access to confiden­
tial business proprietary information include both retained counsel 
and, under certain circumstances, in-house counsel: "In determining 
whether in-house counsel may properly be given access, Commerce and 
the ITC should be guided by the factors enumerated in United States 
Steel Corp. v. United States, 730F.2d1465 (Fed. Cir.1984)." H.R. Conf. 
Rep. No. 576, lOOth Cong., 2d Sess. 623, reprinted in 1988 U.S. Code 
Cong. & Admin. News 1548, 1656. The legislative history thus indicates 
that Congress intended to adopt the standard for access to infol'l'l8.tion 
set forth in our decision in U.S. Steel. 

SimHarly, the ITC's regulations regarding APO application proce­
dures incorporate our U.S. Steel decision. The regulations specify that 
an "authorized.applicant," from whom applications may be accepted, in­
cludes "[a]nin-house corporate attorney for an interested party which is 
a party to the investigation, if the attorney is not involved in competitive 
decisionmaking as defined in U.S. Steel Corp. v. United States, 730 F .2d 
1465 (Fed. Cir. 1984)." 19 C.F.R. § 207.7(a)(3)(ii} (1990) (emphasis 
added). 

In U.S. Steel, we held that access to confidential information could not 
be denied solely because of counsel's in-house status. 730 F.2d at 1469. 
Focusing on "the risk of inadvertent disclosure," we concluded that 
while that risk may in many cases be higher for in-house than for re­
tained counsel, "[w ]hether an unacceptable opportunity for inadvertent 
disclqsure exists, however, must be determined * * * by the facts on a 
counsel-by-counsel basis, and cannot be determined solely by giving 
controlling weight to the classification of counsel as in-house rather 
than retained." Id. at 1468 (emphasis added). Although we made no rul­
ing there, we noted that a request might properly be denied in a case 
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"where in-house counsel are involved in competitive decisionmaking," 
id., a term we defined as 

shorthand for a counsel's activities, association, and relationship 
with a client that are such as to involve counsel's advice and par­
ticipation in any or all of the client's decisions (pricing, product de­
sign, etc.) made in light of simUar or corresponding information 
about a competitor. 

Id. at n.3 (emphasis added). 
Applyingthis legal standard to the facts of the instant case, the Court 

of International Trade accepted plaintiffs' arguments that Mr. Winn's 
activities in his three roles at Tandy--as General Counsel, Senior Vice 
President, and Secretary-involved him in "competitive decisionmak­
ing." The court therefore entered an injunction forbidding disclosure, 
effectively overturning the ITC's decision. Entering this injunction was 
reversible error. 

In the first place, the court did not apply the co::·E ;t legal standard in 
reviewing the ITC's determination. The Court of lnternational Trade 
reviews an ITC decision allowing information to be released to deter­
mine whether the decision is "arbitrary, capricious, an abuse of discre­
tion, or otherwise not in accordance with law." 28 U.S.C. § 2640(d) 
(1988) (incorporating by reference 5 U.S.C. § 706). The court purported 
to follow this deferential standard of review, beginning its analysis with 
the statement that "[fJor plaintiffs to ultimately succeed* * *they must 
show that the action of the ITC in granting the APO to Mr. Wmn was 
arbitrary and capricious, or an abuse of discretion." Matsushita, 4 76 F. 
Supp. at 1104. But the court's opinion, which makes de novo findings on 
the significance of Mr. Winn's activities and nowhere explains how the 
ITC acted arbitrarily and capriciously or abused its discretion, belies 
any deference to the ITC. 

This failure to defer to the agency is particularly apparent since the 
court relied essentially on the same administrative record on which the 
ITC itself based its decision. This record, consisting of a short.ap;lica­
tion and two letters, dated July 31 and August 7, from Herschel Winn to 
Kenneth R. Mason, the Secretary of the ITC, as well as two letters from 
counsel for the plaintiffs objecting to Winn's inclusion in the APO, was 
supplemented before the Court of International Trade with an affidavit 
from Mr. Winn. In all his filings, Winn described his duties at Tandy, 
emphasizing his isolation from competitive decisionmaking: "I am not 
involved in decisions of pricing and the technical design of a product," 
Letter from Herschel Winn to Kenneth R. Mason (July 31, 1990), Joint 
Appendix (Jt. App.) at 31; "My primary responsibilities are legal in na­
ture and my administrative duties are in connection with employee 
benefit plans."; "I am not involved, nor do I become involved, in selec­
tion of vendors or the competitive business terms contained in these 
purchase orders."; "At [none of the meetings I attend] am I involved in 
decisions involving competing products or marketing strategies. These 
kind of decisions are made in Operation Meetings within the company 
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which neither I nor my staff attend."; "My cont.act with the operating 
personnel at the factories and in the merchandising department, who 
make the marketing, purchasing and strategical [sic] decisions, is very 
minima) and is in the context of a legal problem or an employee benefit 
matter." Letter from Herschel W'mn to Kenneth R. Mason (Aug. 7, 
1990). Jt. App. at 46-50. These statements as to Mr. W'mn'sjob responsi­
bilities are entirelyunrebutted by any other evidence in the record, and 
the ITC's lett.er rejecting plaintiffs' objections stat.ed: "You have pro­
vided 16us with no basis for questioning the representations made by 
either counsel concerning their insulation from competitive decision­
malring. "1 Letter from Kenneth R. Mason to Wimam H. Barringer (Aug. 
7 1990), Jt. App at ~-

The ITC thus focused on the proper legal criterion under 19 U.S.C. 
§ 1677f(C)(l)(A) anCl .1.iJ C.F.R. § 207. 7(a)(3)(ii): whether access under 
the APO would create an unacceptable "risk. of inadvertent disclosure" 
because the applicant was involved in his company's competitive 
decisionmaking. Furthermore, assuming that Mr. W'mn's unrebutted 
statements are true-and even the Court of International Trade stated 
that it "has no reason to, and does not here, doubt Mr. Winn's veracity," 
746 F. Supp. at 1106-they form a reasonable basis for the ITC to con­
clude that Mr. W'mn was sufficiently insulated from competitive 
decision making that there was no "risk of inadvertent disclosure" suffi­
cient to justify denying him access under the APO. The ITC's decision to 
grant access to him was therefore not arbitrary, capricious, or an abuse 
of discretion. 

The Court of International Trade, apparently conducting a de novo 
review 'Jf the record, overturned the ITC's determination based on its 
own assessment that "Mr. Winn's established position8 as Senior Vice 
President and Secretary do not adequately isolate him from the 
policymaking elements of the corporation so as to render the risk of inad­
vertent disclosure minima]." 746 F. Supp. at 1106 (emphasis added). 
The court found that his positions brought him into "regular contact" 
with executives who were "involved in day-to-day pricing and policy de­
cisions," "in the context of what necessarily are competitive decision­
making meetings." Id. (emphasis added). These findings are Jargely 
irrelevant, since the standard is not "regular cont.act" with other corpo­
rate officials who make "policy," or even competitive decisions, but "ad­
vice and participation" in "competitive decisionmaJring." Moreover, the 
finding as to the nature of meetings W'mn attended is directly contrary 
to Mr. Winn's own statements, which the court explicitly accepted as 
true. Hence, it is both non-deferential and contradictory. 

It is a natural extension of the rule enunciated by this court in U.S. 
Steel that a denial of access sought by in-house counsel on the sole 
ground of status as a corporate officer is error. Indeed, the court's con-

1 Tbeletter'anfenmatto •Gtllerc:iaumel" nfledatber.:ttbatt.belTCdeciaian8ddt 11 1 ii alliia rtmatodildaaareto 
izlbau.caamelfDr Hmcbi,Ltd.•well•tollr. W-um. Onlytbedildoametollr. W-mniaatmaeiD tbeimtatcme. 
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clusion here even seems to suggest that general counsel are automati­
cally to be denied access to confidential information merely because 
they have regular "contact" with those who are involved in competitive 
decisionmakjng, a criterion which would disqualify almost al.l in-house 
counsel and thus effectively constitute the very per se rule we rejected in 
U.S. Steel. 

The court's order entering an injunction must therefore be reversed. 
The injunction is to be dissOlved forthwith and the ITC decision and 
APO granting access to Mr. Wmn are to be reinstated. 

CoNCLUSION 

ITC's decision to grant access to proprietary business information to 
Tandy's in-house counsel was in accordance with the statute and the 
regulations, properly interpreted in light. of our decision in U.S. Steel, 
and was not arbitrary, capricious, or an abuse of discretion. The judg­
ment of the Court of International Trade overturning that ITC decision 
is therefore 

REVERSED. 





APPENDIXD 
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Management Ofticer, Renee Poebls. 
(202) 736-4743, Ml AS/JSS Room 930B, 
N.S., Washington, D.C. 20523. 
Date Submitted: April 11, 1995 
Submitting Agency: U.S. Agency for 

International Development 
OMB Number: OMB 0412-0546 
Form Number: AID 1550-12 
Type of SubmisSion: Renewal 
Title: Request for shipment of 

commodities for Foreign Distributien 
(Foreign Government) · 

Purpose: An USAID Title m form is 
needed by which the specific needs of 
the recipient country can be 
communicated to U.S. Department of 
Agriculture by USAID; The fomi will 
be used to ?eqUest food commodities 
for approved P.L. 480 Title m country 
programs overseas and to furnish 
procwement instruction and other 
pertinent information necessary to 
ship these commodities to destination 
ports. . 

Annual Reporting Burden: 
ResJKll!dents: 13 
Annual res~ 55 
Annual burden hours: 60 

Reviewer: Jeffery Hill (202) 395-7340, 
Office of Management and Budget, 
Room 3201, New Executive Office 
Building, Washington, D.C. 20503. 
Dated: May 1, 1995. 

GeDease E. Pettigrew, 
Chief. Information Support Services Division 
Office of Administrative Service Bureau of 
Management. 
(FR Doc. 9~11523 F"tle9 s-9-95; 8:45 am] 
BILLING CODE 1115-01-al 

Public Information Collection 
Requlremen1S Submitted to OMB for 
Review 

The U.S. Agency for IntemationaJ 
. Development (USAID) submitted the 
followiilg. public information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, (44 U.S.C. 
Chapter 35). Comments regarding these 
information collections should be 
addressed to the OMB reviewer listed at 
the end of the entry. Comments may 
also be addressed to, and copies of the 
submissions obtained from the Records 
Management Officer, Renee Poehls, 
(202) 736-4743, M/AS/JSS Room 930B, 
N.S., Washington, D.C..20523. 
Date Submitted: April 11, 1995 
Submitting Agency: U.S. Agency for 

International Development 
OMB Number: OMB 0412-0545 
Form Number: AID 1550--04 
Type of Submission: Renewal 
Title: Request for shipment of 

commodities for Foreign Distribution 
(Foreign Government) 

-
Purpose: Public Law 480 states that the 

President may utilim nonprofit 
voluntary agencies (PVOs) registered 
with and approved by the USAID in 
furnishing "food commodities to needy 
persons outside the Untied States. 
The USAID Form No. 155D-4 is an 
instrument by which the PVOs , 
communicate their specific needs in 
this regard to the U.S. Government. 
This form is used by eligible PVOs to 
request food commodities for 
approved country programs overseas 
and to furnish delivery instructions 
and other information necessary to 
ship these cammoPitiesto destination 
~ 

Annual Reporting Burden: 
Resp9ndents: 19, 
Annual~ 1,311; 
Annual buiden hours: 120 (est.) 

Reviewer: Jeffery Hill (202) 395-7340, 
Office of Management and Budget. 
Room 3201, New Executive Office 
Building, Washington, D.C. 20503 
Dated: May 1, 1995. 
6-E. Pettigaew, 
Chief, Information Support Services Division, 

.· Office of Administrative Service, Bureau of 
Management. 
(FR Doc. 9~11524 F"tled 5-9-95; 8:45 am] 
lllUJNG CODE titl-01-ll 

INTERNATIONAL TRADE 
COMMISSION 

International Trade Commission, 
Investigations Relating to Potential 
Breaches of Administrative 'Pro18ctlve 
Orders, Sanctions Imposed for Actual 
Violations 

AGENCY: U.S. lntemational Trade 
Commission. 
ACT10N: Summary of Commission 
practice relating to administrative 
protective orders. 

SUMMARY: This notice provides a 
summary by the lntemationaJ Trade 
Commission(Commission)ofits 
investigations of (1) breaches of 
administrative protective orders (APOs) · 
issued in connection with investigations 
under Title VIl and Section 337 of the 
Tariff Act of 1930, and (2) certain 
violations of the Commission's niles. 

This notice is intended to inform. the 
public of the Commission's experience 
with APO breaches. The Commission 
also intends that this notice will educate 
and alert representatives of parties to 
Commission proceedings as to some 
specific typ_es of APO breaches 
encountered by the Commission. This 
notice is illustrative only and does not 
limit the Commission's rules or 

·standard APO. The notice does not 

provide an exclusive list of conduct that 
will be deemed to be a~ of the . 
Commission's APOs, and ·doe5 not 
indicate how the C-ommission will rule 
in futU!e cases. . . 
FOR FURTHER INFOAllATION CONTACT: 
Elimbeth C. Rose, Esq., Office of the . 
General Counsel, U.S. Intemati<>IUU . 
Trade Commission, telephone 2oi-2os-
3113. 
SUPPLEllENTARY INFORMATION: The­
discussion below illustrates APO breach 
investigations that the Commission has 
completed including a deScription of 

· actions taken in response to·breaches.. 
The djso•ssion covers br8ach 
investigations completed during 1994 
with respect to antidumpmg and 
countervailing duty cases. Also 
discussed are the Commission's 
investigations completed during 1994 of 
possible violations of Corilmission rule 

· 207.3, commonly known as the "one 
· day rule." In the interest of providing as 
much information to practitioners as 
possible on APO practice, this notice 
also discusses breach investigations 
completed during 1994 with respect to 
investigations under section 337 of the 
Tariff Act of 1930. 

The Commission periodically reports 
a summary of its actions in response to 
violations of Commission APOs in an 
effort to educate those obtaining access 
to business proprietary information 
(BPI) under an APO of the common 

. problems encountered in budling BPI 
and confidential business information 
(CBij. This is the fifth notice of its kind, 
the previous ones having been 
published at 56 FR 4846 (Feb. 6, 1991), 
57 FR 12335 (Apr. 9, 1992); 58 FR 21991 
(Apr. 26, 1993), and 59 FR 16834 (Apr. 
8, 1994). The Commission intendsto 
publish summaries at least annually, . 
and more frequently as appropriate . 

As part of the effi>rt to eaucate 
practitioners about APO practice, the 
Commission's Secretary issued in 
September 1991 An Introduction to 
Administrative Protective Order 
Practice in Antidumping and 
Countervailing Duty Investigations. This 
document is available upon request 
from the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW. Washington, OC 20436, 
telephone 202-205-2000. 

L Title VII Administrative Protective 
Orders 

A. In Generol 
APOs are issued in Commission 

investigations under Title VIl of the 
Tariff Act of 1930 to provide access to 
BPI to certain party representatives 
under conditions designed to protect the 
confidentiality of such information. The 
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('.ommission is required to disclose 
under APO to the authorized 
representatives of interested parties who 
are parties to an investigation BPI 
collected by the Commission in the 
course of such investigations. 19 U.S.C. 
1677f. The Commission has 
implemented procedures governing this 
disclosure, which is accomplished 
under an APO issued by the Secretary 
to the Commission. 19 CFR 207.7. An 
important provision of the · 
Commission's rules relating to APOs is 
the "one day rule" that provides parties 
with an extra day in which to file the 
public version of certain submissions 
containing BPL 19 CFR 207.3. The one 
day rule, which also permits correction 
of the bracketing of BPI during that extra 
day, was intended to reduce the 
incidence of APO breaches caused by 
inadequate bracketing and improper 
placement of BPI. The Commission 
urges parties to make use of the rule. 

The Commission Secrete...,. provides 
BPI only to "authorized applicants" 
who agree to be bound by the terms and 
conditions of an APO. The Commission 
is currently revising its standard APO 
forms for antidumping and 
countervailing duty investigations to 
reflect recent regulatory changes and 
Commission practice. The Commission 
has also created a new APO form for use 
in section 201. investigations. The · 
standard APO form for antidumping and 
countervailing duty investigations 
issued by the Commission in 1994 
required the applicant to swear that he 
or she would: 

(1) Not divulge any of the BPI 
obtained under the APO and not 
otherwise available to him, to any 
person other than 

(i) Personnel of the.Commission 
concerned with the investigation, 

(ii) The person or agency from· whom 
the BPI was obtained, 

(iii) A person whose application for 
disclosure of BPI under the APO has 
been granted by the Secretary, and 

(iv) Other persons, such as paralegals 
and clerical staff, who (a) are employed 
or supervised by and under the 
direction and control of the authorized 
applieant or another authorized 
applicant in the same firm whose 
application has been granted; (b) have a 
need thereof in connection with the 
investigation; (c} are not involved in 
competitive decision-making for an 
interested party which is a party to the 
investigation; and (d) have submitted to 
the Secretary a signed Acknowledgment 
for Clerical Personnel in the form 
attached hereto (the authorized 
applicant shall also sign such 
acknowledgment and will be deemed 

responsible for such persons' i 
compliance with the APO); : 

(2) Use such BPI solely for the 
purposes of the above-captioned 
Commission investigation or for judicial 
or binational panel review of such 
Commission inVestigation; 

(3) Not consult with any person not 
described in paragraph (1) concerning 
BPI disclosed under the APO without 
first having received the written consent 
of the Secretary and the party or the 
attorney of the party from whom such 
BPI was obtained; 

(4) Whenever materials (e.g .• 
documents, computm: disks, etc.) 
containing such BPI are not being used, 
store such material in a locked file 
cabinet, vault, safe, or other suitable 
container (N.B.: storage of BPI on~ 
called hard disk computer media is to 
be avoided, because mere erasure of 
data from such media may not 
irrecoverably destroy the BPI and may 
result in violation of paragraph C of the 
APO); 

(5) Serve all materials containing BPI 
disclosed under the APO as directed by 
the Secretary and pursuant to section 
2Q7.7(f) of the Commission's rules; 

(6) Transmit each document 
containing BPI disclosed under the 
APO: 

(i) with a cover sheet identifying tlie 
document as containing BPI, 

(ii) with all BPI enclosed in brackets 
and each page warning that the 
document contains BPI, 

(iii) if the document is to be filed by 
a deadline, with each page marked 
"Bracketing of BPI not final for one 
business day after date of filing," and 

(iv) if by mail, within two envelopes, 
the inner one sealed and marked 
"Business Proprietary Information-To 
be opened only by [name of recipient]", 
and the outer one sealed and not 
marked as containing BPI; 

(7) Comply with the provisions of the 
APO and section 207 .7 of the 
Commission's rules; · 

(8) Make true and accurate 
representations in the authorized 
applicant's application and promptly 
notify the Secretary of any changes that 
occur after the submission of the 
application and that affect the 
representations made in the application 
(e.g., change in personnel assigned to 
the investigation); 

(9) Report promptly and confirm in 
writing to the Secretary any possible 
breach of the APO; and 

(10) Acknowledge that breach of the 
APO may subject the authorized 
applicant and other persons to such 
sanctions as the Commission deems 
appropriate, including the 

administrative sanctions set out in the 
APO. . 

.The APO.further provides that breacJi 
of the protective order may subject an 
applicant to: . 

(1) Disbarment from practice in any 
capacity before the Commission along 
with such person's partners, associates, 
employer, and employees, for up to 
seven years following publication of a 
determination that the order has been 
breached; 

(2) Referral to the United States 
Attorn~y; · 

(3) In the case of an attomey, 
accountant, or other professional, 
referral to the ethics panel of the 
appropriate professional association; 
and 

(4) Such other administrative 
sanctions as the Commission determines 
to be appropriate, including public 

· release of or strikiDg from the record any 
informatimr or briefs submitted by, or 
on behalf of, the offender or the party 
represented by the offender, and denial 
of further access to business proprietary 
information in the current or any futme 
investigations before the Commission. 
In addition, as noted in its Decelµber 28, 
1994 Notice.of Final Rulemaking (59 FR 
66719, 66720-21), the Commission may 
take actions other than sanctions, such 
as the issuance of letters of warning. 

Commission employees are not . 
signatories to the Commission's APOs 
and do not obtain access to BPI through 
the APO procedure. Consequently, they 
are not subject to the APOs' . 
requirements with respect to the 
handling of BPI. However, Commission 
employees are subject to strict statutory 
and regulatory constraints concerning 
BPI, and face potentially severe 
penalties for noncompliance. See 18 
U.S.C. 1905; Title 5, U.S. Code; and 
Commission personnel policies ·· 
implementing the statutes. Although the 
Privacy Act (5 U.S.C. 552a) limits the 
Commission's authority to disclose any 
personnel action against agency 
employees, this should not lead the 
public to conclude that no such actions 
have been taken; during 1994, such 
action was taken. 

B. Investigations of Alleged APO 
Breaches 

In an antidumping or countervailing 
duty investigation, the investigation of 
an alleged APO breach generally 
proceeds as follows. The Secretary, 
acting under delegated authority, issues 
to the alleged breacher a letter of inquiry 
to ascertain the alleged breacher's views 
on whether a breach has occurred. If, 
based on the response made to such a 
letter of inquiry, the Commission 
determines that a breach has occurred, 
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the ('.ommission often issues a second 
letter asking the breacher to address the 
questions of mitigating circumstances 
and possible sanctions or other actions. 
The Commission then determines what 
action to take in response to the breach. 
However, in some cases, the 
Commission has determined that 
although a breach has occurred 
sanctions are not warranted, and 
therefore has found it unnecessary to 
issue a second letter concerning what 
sanctions might be appropriate, and has 
waived the rule requiring issuance of 
the second· letter. The Commission's 
December 28, 1994 Notice of F"mal 
Rulemaking formally codifie5 this 
procedure. See 59 FR 66719, 66721. The 
Commission retains sole authority to 
make final determinations regarding the 
existence of a breach and the 
appropriate action to be taken if a 
breach has occurred. 

The records of Commission 
investigations of alleged APO breaches 
in antidumping and countervailing duty 
cases are not publicly available and are 
exempt from disclosure under the 
Freedom of Information Act, 5 U.S.C. 
552. Section 135(b) of the Customs and 
Trade Act of 1990, 19 U.S.C. 1677f(g). 

The breach most frequently 
investigated by the Commission 
involves the APO's. prohibition on the 
dissemination of BPI to unauthorized 
persons. Such dissemination usually 
occurs es the result of failure to delete 
BPI from public versions of documents 
filed with the Commission or of 
transmission of proprietary versions of 
documents to unauthorized recipients. 
Other breaches have involved: the 
failure to properly bracket BPI in 
proprietary documents filed with ·the 
Commission; the failure to immediately 
report known violations of an APO; and 
the failure to adequately supervise non­
legal personnel in the handling of BPI 
in certain circumstances. 

Sanctions for APO violations serve 
two basic interests: (a) Preserving the 
confidence of submitters of BPI in the 
Commission as a reliable protector of 
BPI, and (b) disciplining breachers and 
deterring future violations. As the 
Conference Report to the Omnibus 
Trade and Competitiveness Act of 1988 
observed, "the effective enforcement of 
limited disclosure under administrative 
protective order depends in part on the 
extent to which private parties have 
confidence that there are effective 
sanctions against violation." H.R Conf. 
Rep. No. 576, tOOth Cong., 1st Sess. 623 
(1.988). 

The Commission has worked to 
develop consistent jurisprudence, not 
only in determining whether a breach 
has occurred, but also in selecting an 

appropriate response. In determining 
the appropriate response, the 
Commission generally considers · 
mitigating factors such as whether the 
breach was unintentional, lack of prior 
breaches committed by the breaching 
party, the corrective measures taken by 
the breaching party, the promptness · 
with which the breaching party reported 
the violation to the Commission, and 
any relevant circumstances peculiar to 
the situation. The Commission also 
considers aggravating circumstances, 
especially whether persons Jiot under 
the APO actually read the BPL · 

The Commission notes·that 
Commission rules permit economists or 
consultants to obtain access to BPI 
under the APO under the direction and 
control of an attomey under the APO, or 
upon their own responsibility, if the 
economist or consultant appears 
regularly before the Commission and 
represents an interested party who is a 
party to the investigation. See 19 c.F .R. 
207 .7(a)(3) (B) and (C). The Commission 
cautions that economists or consultants 
who obtain access to BPI under the APO 
under the direction and control of an 
attorney nonetheless remain 
individually responsible for complying 
with the APO. In appropriate 
circumstances, for example, an · 
economist under the direction and 
control of an attomey may be held 
responsible for a breach of the APO by 
failing to redact APO information from 
a document that is subsequently filed 
with the Commission and served as a 
public document. This is so even 
though the attomey exercising direction 
or control over the economist or 
consultant may also be held responsible 
for the breach of the APO. 

C. Specific Investigaaons in Which 
Breaches Were Found . 

The following case studies are · 
presented to educate users about the 
types of APO breaches found by the 
Commission and the sanctions imposed 
and other actions taken by the 
Commission. In addition, the case 
studies discuss the factors considered 
by the Commission as mitigating the 
sanctions imposed in particular 
instances. The Commission has not 
included some of the specific facts in 
the descriptions of investigations where 
disclosure could reveal the identity of a 
particular breacher. Thus, in some 
cases. apparent inconsistencies in the 
facts set forth in this notice result from 
the Commission's inability to disclose 
particular facts more fully. 

The following discussion covers the 8 
instances in which breaches of APOs in 
antidumping and countervailing duty 
investigations were found in 1994: 

Case 1: An attorney (1) failed to~ 
BPI in the public version of a brief. and : 
(2) subsequently served ~t version on 
persons not subject to the APO. The . 
public version of the brief filed With~ 
Commission was placed in the public 
file .and was signed out and reviewed by 
a person not subject to the APO. The 
failure to redact the BPI from the brief 
was .not discovered by the attorney but 
was found by the Secretary to the 
Commission. After being notified, 
counsel retrieved copies of the 
document containing the confidential 
information and sent replacement page 
to the Commission. The Commission 
found that the attorney had breached 
the APO, but that mitigating 
circumstances existed because the 
attorney had committed no prior 
breaches and the breaches were 
unintentional. The attomey was given a 
private letter of reprimand. 
-· Case 2: An attorney failed to redact 
BPI in the public version of a brief. The 
Commission was informed of the 
incident the next day and the attomey 
filed corrected pages of the brief with 
the Commission. The public version of 
the brief was immediately removed from 
the Commission files. No one other than 
the Commission staff had seen the 
public version. The defective public 
version of the brief was only sent to the 
attomeys subject to the APO and was 
recovered without being disseminated 
to anyone not subject to the protective 
order. The Commission found that the 
attomey had breached the APO, but did 
not sanction the attorney because of the 
following mitigating circumstances: the 
breach was not intentional; the attorney 
had committed no prior breaches; when 
notified of the.defective brief the · 
attomey promptly retrieved the 
defective documents FO no BPI was 
actually released to any unauthorized 
persons; and the firm immediately 
revised and strengthened its previously 
established procedures for safeguarding 
against the unintentional release of BPI. 
Two colleagues were fotind not to have 
breached, because they were not 
directly involved in the preparation of 
the public version .of the brief. The 
breaching attorney received a warning 
letter. 

Case 3: An attorney filed with the 
Commission and served upon parties a 
copy of the public version oh brief in 
which certain bracketed BPI was not 
deleted and other BPI was neither 
bracketed nor deleted. The public 
version of the brief filed with the 
Commission was placed in the public 
file and was signed out and reviewed by 
persons not subject to the APO. The 
failure to redact the BPI from the brief 
was brought to the attorney's attention 
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by the Secretary of the COmmission. The 
Commission found that a breach of the 
APO had occurred, but that mitigating 
circumstances existed because the 
breaches were unintentional, the 
attomey had not previously been 
charged by the Commission with an 
APO violation, and the attorney acted 
promptly to mitigate the breach when 
notified by the Commission that the 
breach bad occurred. However, 
aggravating circumstances included the 
fact ~at members of the public actually 
reviewed the improperly redacted 
documents on several occasions, the 
breach was not discovered by the · 
attomey or by the attomey's firm. but by 
the Commission, and the attomey 
appeared not to have reviewed the work 

. of a paralegal who created the public 
version of the brief. With respect to this 
last item, we note that the Commission 
has no specific requirement that 
attomeys review the work of par '"'3als, 
but attorneys are held responsible for 
APO breaches by their staff who are 
APO signatories. The attorney was given 
a private letter of reprimand. 

.Case 4: An attomey served the public 
version of a brief on persons on the 
public service list and filed it with the 
Commission. However, BPI was 
contained in an appendix to the brief. 
The public version of the brief was not 
placed in the Commission's public files 
and the copies of the brief that were 
served on attorneys on"the public 
service list were destroyed before 
dissemination to the attorneys' clients. 
The Commission found that a breach 
had occurred, but mitigating 
circumstances were found in that the 
attorney had committed no prior APO 
violation, the attorney took immediate 
steps to "cure" the breach by seeking. 
the removal of the brief from the 
Commission's public file before it could 
be reviewed by members of the public 
(although the briefhad not yet been 
placed in the public file), and the 
attomey notified other counsel 
participating in the investigations of the 
problem before they released the 
information to their clients. The 
breaching attorney was not sanctioned 
but received a warning letter. 

Case 5: An attorney filed the public 
version of a brief in which bracketed 
BPI was not redacted. The brief was 
filed with the Commission and served 
on-persons on the public service list, 
several of whom were not signatories to 
the APO. The attorney leamed of the 
error that same day and immediately 
retrieved all copies of the defective 
public version of the brief from the 
parties on whom it had been served. 
The brief was retrieved before it was 
viewed by any non-signatories to the 

APO. The brief was never placed in the. 
Commission's public file. The 
Commission found that the attorney bad 
breached the APO, but decided notto 
sanction the attorney because of · 
mitigating circumstances including that 
the breach was inadvertent, the attorney 
had never been sanctioned by the 
Commission in the past for APO 
breaches, immediate steps were taken to 
mitigate any harm arising from the 
breach, and no non-APO signatories 
viewed the confidential information. 
The breaching attomey received a 

. wai'ning letter. Three colleagues were 
found not .to have breached the APO 
because they did not participate in the 
preparation of the public version of the 
brief. 

Case 6: A paralegal assigned to 
remove bracketed BPI from the public 
version of a brief failed to do so, and the 
brief was submitted to the Commission, 
and served on a signatory to the APO. 
The error was discovered. and mported 
to the Commission before the brief was · 
placed in the public .file. The 
Commission found that two attomeys 
responsible for supervising the paralegal 
breached the APO, but that there were 
mitigating circumstances including the 
facts the breach was inadvertent, none 
of the persons involved had been 
previously sanctioned by the 
Commlssion for APO breaches, steps · 
were taken to mitigate any harm arising 
from the breach, and no BPI was 
disclosed. The attomeys were not 
sanctioned, but received warning letters. 
Two colleagues were found not to have 
breached the APO because they were 
not directly involved with the 
production of the document in question. 

Case 7: Two attorneys served the 
business proprietary version of a brief 
on a non-APO signatory'dueto an error 
in the certificate of service. Two non­
APO signatories actually viewed the 
defective brief before the attorneys 
could retrieve it. In a related incident, 
three attomeys also disclosed 
information in the public version of a 
brief from which BPI could be derived, 
but retrieved it before service was 
complete. That brief also was filed with 
the Commission's Secretary, but bad not 
yet.J>een placed in the public file when 
the attorneys reported the incident. The 
Commission found breaches in both 
incidents, but determined not to 
sanction the attorneys. Mitigating 
circumstances included the facts that 
the breaches were unintentional, none 
of the attorneys involved had been 
previously sanctioned by the 
Commission for an APO breach, the 
attorneys promptly reported both 
breaches to the Commission and took 
immediate action to mitigate the 

breaches. and no no:D.-APO signatori9s 
viewed the brief in the second incident 
The attomeys received warning letters .. 

Case 8:.Two attomeys mistalCenly 
served replacement pages containing 
BPI for the confidential version of a 
brief on an attomey at another law firm. 
Neither the law firm to which the APO 
material was sent, nor any of its 
attorneys, was included in the !\PO 
service list. The attorneys waited several 
days to inform the Commission of the 

·breach. The Commission found that a 
breach bad occuned, but that mitigating 
circumstances included the following: 
the breach was unintentional; the 
attorneys bad no prior APO sanctions; 
prompt and effective measures were 
taken to minimi:iie any harm resulting 
from the breach: and the firm conducted 
more training of its personnel and 
instituted new procedures to guard 
against future breaches. Aggravati.Jig 
circumstances included the fact that 
non-APO signatories of the law firm that 
received the misdirected copies viewed · 
the information. The breaching 
attorneys received private letters of 
reprimand. 

D. Investigations Involtiing the "One 
Day Rule" 

During 1994, the Commission 
completed the following investigations 
of changes to briefs that 'Were not in 
compliance with the one day nile. The 
Commission fuund no violations in 
these investigations. The reasons for 
finding no violation include: · 

(1) Attorneys representing two parties 
in the same investigation made and 
submitted substantive corrections to 
their briefs along with bracketing 
corrections. The attorneys were found 
not to be in violation because a 
representative of the Commission had 
suggested that the corrections be made 
and there was a misunderstanding as to 
the appropriate means to make such 
changes; and 

(2) An attorney submitted bracketing 
changes to a brief in one letter and 
correction of a typographical error in the 
brief in a separate letter. The 
Commission determined that because · 
the correction was filed separately, and 
not along with the bracketing changes, 
there was no violation of the one day 
role. · 

E. Investigations in Which No Breach 
Was Found 

During 1994, the Commission 
completed 4 additional investigations in 
which no breach was found. The 
reasons for a finding of no breach 
included: 

(1) The information allegedly 
mishandled-was not BPI; 
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(2) Partially redacted BPI was largely 
illegible; and 

(3) The information allegedly . 
mishandled by the alleged breacher 
consisted enfuely of information 
pertaining to the alleged breacher's own 
clienL .· 

D. Section 337 Administrative 
Protectne Orders 

APOs are issued in section 337 
investigations pursuant to the statq.te 
and the Commission's rules. 19 U.S.C. 
§ 1337(n); 19 CFR 210.37. APO practice 
in section 337 investigations differs in 
important respects from APO practice in 
title VIl investigations. Notably, in the 
section 337 context. it is the presiding · 
Mministrative Law Judge rather than 
the Secretary who issues the APO. The 
terms of the APO may differ from case 
to case. Further, the one day rule does 
not apply. 

In a section 337 investigation that is 
no longer before the administrative law 
judge but is before the Commission, the 
investigation of an alleged APO breach 
generally proceeds in the following 
manner. The Secretary issues a letter of 
inquiry to ascertain the alleged 
breacher's views on whether a breach 
has occurred. If, based on the response 
made to such a letter of inquiry, the 
Commission determines that a breach 
has occurred, the Commission issues a 
second letter asking the breacher to 
address the questions of mitigating 
circumstances and possible sanctions or 
other actions. The Commission then 
determines what aC:tion to take in 
response to the breach. The Commission 
retains sole authority to make final 
determinations regarding the existence 
of a breach and the appropriate action 
to be taken if a breach has occurred. 

In section 337 investigations that are 
before the presiding Administrative Law 
Judge, it is the judge who presides over 
the inquiry into any alleged APO 
breaches. 

Breaches have involved the 
unauthorized dissemination of CBI; the 
use of CBI for purposes other than the 
section 337 investigation; and ~e 
failure to return or destroy CBI in a 
timely manner. The following is a 
summary of the one case in which a 
breach of the APO in a section 337 
investigation was found in 1994: 

Case 9: An attorney failed to destroy 
CBI in a timely manner after the 
termination of the investigation and 
after the determination was no longer 
appealable. The Commission 
determined that the attorney had 
breaclied the APO after written and oral 
requests by the supplier for return of the 
iilformation were denied. Mitigating 

-circumstances included the facts that 

this was the first APO breach by the 
attorney, and that while the attorney· 
failed to return or destroy the CBI, no 
CBI was disclosed. The attorney 
received a private letter of reprimand. 

Issued: May 2, 1,995. 
By order of the CommiSsion. 

Donna R. ICoehnke, 
Secretmy. 
[FR Doc. 95-11492 Filed 5-9-95; 8~45 am) 
8ILLINQ CODE 7llllMIM" 

[Investigation 332~ 

U.S.·Africa Trade Flows aftd Effects of. 
the Uruguay Round Agreemen1B and 
U.S. Tracie and Development Policy 

AGENCY: United States International 
Trade Q>mmission. 
AC'TlON: Institution of investigation and 
request for written submissions. 

EFFECTIVE DATE: April 27, 1995. 
SUMMARY: Following receipt on.March 
31, 1995, of a request from the United . 
States Trade Representative (USTR), the 
Commission instituted investigation No. 
332-362, U.S.-Africa Trade Flows.and 
Effects of the Uruguay Round 
Agreements and U.S. Trade and 
Development Policy. The USTR letter 
also requested that the Commission 
prepare its first annual report under this 
investigation not later than November 
15, 1995, and provide an update of the 
report annually thereafter for a period of 
4 years. 
FURTHER INFORMATION CONTACT: C.athy 
Jabara, Office of Industries (202-205-
3309) or Jean Harman, Office of 
Industries (292-205-3313), or William 
Gearhart, Office of the General Counsel 

· (202-205-3091) for information on legal 
aspects. The media should contact 
Margaret O'Laughlin, Office·of Public 
Affairs (202-205-1819). Hearing 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the TDD 
terminal on (202-205-1810). 

Background: The USTR, in his letter 
dated March 30, 1995, requested that 
the Commission, pursuant to section 
332(g) of the Tariff Act of 1930 (19 
U.S.C. 1332(g), conduct an investigation 
to provide the President a repe>rt 
containing the following: 

1. A profile of the structure ofU.S.­
Africa trade flows over the 199()-94 
period in the following major sectors: 
agriculture, forest products, textiles and 
apparel, energy, chemicals, minerals 
and metals, machinery and equipment, 
electronics technology, miscellaneous 
manufactures and services; 

2. A summary of U.S. Government 
trade and development programs (e.g., 

investments, trade finance, trade 
facilitation, trade promotion, foreign 
developu:ient assistance,. etc.) in Africa, 
including dollar amounts on an annual 
basis, during the 1900-94 period; 

3. A summary of the literature and 
private sector views relevant to 
assessing the impact of the Uruguay 
Round Agreements on developing 
countries and Africa in particular; and 

4. An assessment of any effects of the 
Uruguay Round Agreements, and of U.S. 
trade and development policy for 
Africa, on U.S.-Africa trade flows. 

As requested by the USTR, the -
·Commission will limit its study to the 
following countries in Sub-Saharan 
Africa: Angola, Benin, Botswana. 
Burkina Faso. Burundi, Cameroon, C.ape 
Verde. Qmtral African Republic, Chad, 
Comoros, Congo, COte d'Ivoire, Djibouti, 
F.quatorial Guinea, Eritrea, Ethiopia, 
Gabon, Gambia, Ghana, Guinea, Guinea­
Bissau, I<enya,·Lesotho, :Wberia, 
Madagascar, ~wi. Mali, Mauritania, 
Mauritius, Mcnam.bique,·Namibia, 
Niger, Nigeria, Rwanda, Sao Tome and 
Principe, Senegal, Seychelles, Sierra . 
Leone, Somalia, South Africa. Sudan, 
Swaziland, Togo, Tanzania, Uganda, 
Zaire, Zambia, and Zimbabwe. 

The USTR letter notes that section 
134 of the Uruguay Round Agreements 
Act {URAA), P .L. 10~65, directs the 
President to develop a comprehensive 
trade and development policy for the 
countries of Afri~. The President is also 
to report to the Congress annually over 
the next 5 years on.the steps taken to 
carry out that.mandate. The Stat~ent 
of Administrative Action that was 
approved by the Congress With the 
URAA states that the President will 
direct the International Trade 
Commission to submit within 12 
months following enactment of the 
URAA into law, and annually for the 4 
years thereafter, a report providing (1) 
an analysis ofU.S.-Africa trade flows, 
and (2) an assessment of any effects of 
the Uruguay Round Agreements, and of 
U.S. trade and development policy for 
Africa, on such trade flows. · 

The USTR letter states that as part of 
its trade and development policy for 
Africa, the Administration will be 
examining all measures that will foster 
economic development in Africa 
through increased trade and sustained 
economic reforms. The USTR asks the 
Commission in its report to provide, to 
the extent practicable, any readily 
available information on the role of 
regional integration in Africa's trade and 
development and on Africa's progress in 
implementing economic reforms. 

Public Hearing: A public hearing in 
connection with the investigation will 
be held at the U.S. International Trade 
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A. Application 

APO Fona Rnisd Mlllda 1995 

UNITED STA1UINTERNATIONAL TRADE COMMISSION 
Wasbiqtma, DC 20Gi 

ADMINISTRA11VEPROTECTJVE ORDER 

JDV(s). No(s). 701-TA·-•dlar 731-TA·-

(Name oflDYestiptioD) 

(1) Toobaun disclosure of business propriemy infonnalion (BPI) under Ibis Adminisamive Prm:c1ive Order 
(APO). an amhorized applicam, as defined in seclion 207 .7(a)(3) of die Canmiscion's Rules of Practice and Procedure 
(19 C.F.R. § 207.7(a)(3). as amended). must comply with die tams of this APO. 

(2) An application for disclosme must be made by an au1horized applicant in the form amcbed herelo. The 
authorized applicant shall file an applicalion with Ille Secrewy of Ille Commissicm (die Secremy) within lhe deadlines 
provided in seaioo 207.7(a)(2) of Ille Commiaion •s rules. An amhorized applicant need file only one applicalioo in 
order ID obsain BPI in bolh the preliminary and the final pba.!es of an inYCSliplion. 

(3) In order ID ob1ain disclosme of BPI under this APO from Commission personnel. an aulhori7.ed applicant 
must piesent a copy of bis applicalion and pmonal idendflCllion sarisfac:tory 10 lhe Secmary. If the audaized 
applicant wishes a pelSOll described in JB31iaph B(lXiv) of this APO IDactforbim in obtaining disclosme, lhe person 
must present a copy of bis Acknowledgment for Clerical Pmsonnel and ~ identification saaisfactmy ID Ille 
Secrewy. . 

B. Obligations or the authorized applicant 

By filing an application. Ille authorized applicant shall agree ID: 

(1) Not divulge any of Ille BPI obtained under this APO and not otherwise available ID 
him. IO any person other 1han 

(i) Personnel of Ille Commission c:oncemed with~ inwstigalion. 

(ii) The person or agency from whom the BPI wa ~. 

(iii) A person whose application for disclosure of BPI under this APO has been granaed by the Seamry. and 

(iv) Other persons. such as paralegals and clerical Slaff. wbo (a) are employed or supervised by and under the 
direction and conuol of Ille authorized applicant or another aulhorizcd applicant in the same fmn whose applic:alioo 
has been gmnled; (b) have a need thereof in connection with the invcsligalion; (c) are not inwlved in compe&itive 
decisionmaking for an inlel'eSaed party wbic:b is a party ID die imesaiplioa; and (d) have submiued ID the Secmary a 
signed Admowlegment for Clerical Paso11nel in 1he form auached herelO (lhea111horized applicant shall also sign such 
acknowledgment and will be deemed responsible for such persons• compliance with Ibis APO); , 

(2) Use such BPI solely for lhe purposes of the ~oned Commissioo investigation or for judicial or 
bina_tional panel review of such Commissioo inves&igalion; · · 

(3) Not consult with any person not described in pwt11aph CU c:ancaning BPI diSclosed under Ibis APO 
without fust having received the wriuen consent of die Secmary and the party or lhe 1epracmalive of the party flOm 
whom such BPI was obtaiiled; 



.. _ . . . (4) Wbene'VCI' mmrials (e.g., documems, cumpa= disks. esc.) c:omaining SUch BPI are not being used. S10rC 
such ID8lerial in a locbd file cabinet. vaull. saf~ ar odaer suilable c:on•ajnc:r (N.B.: sunge of BPI on so-c:aUed bard 
disk computer media is to be avoided. because mere erasure of daJa from such media may notinecovaably desuoy the 
BPI and may result in Yiolalion of paragraph C of Ibis APO); 

(S) ~all mmrials comaining BPI disclosed under this APO as directed by the Secremy and pursuant to 
section 207.7(0 of the Commission's rules; 

(6) Transmit each document containing BPI disclosed under this APO: 

{i) with a cover sheet identifying the document as containing BPI. 

{ii) with all BPI enclosed in brackets and each page warning that the document contains BPI. 

{iu) if the document is to be fded by a deadline. with each page marked .. Bracketing of BPI not final for 
one business day afier dale of filing." and 

(iv) if by mail. within two envelopes. the inner one sealed and marked .. Business Proprietary 
Information-To be opened only by [name of recipient}". and the outer one sealed and not marked as containing BPI; 

(7) Comply with the provisions of this APO and section 'JJTl.7 of die Commiaion's rules; 

(8) Make 1n1e and accmme representalions in die autbori7.ed applicant's application and promptly nolify the 
Secretary of any changes that occur afac:r the submission of the applicalion and lbat affect die repracntations made in 
the applicmion {e.g .• change in personnel assigned to the investigation); 

(9) Report promptly and c:cnfmn in writing to the Secrewy any possible breach of this APO; and 

(10) Acknowledge lhat breach of this APO may subject the authori7.ed applicant and other persons to such 
sanctions or other actions as the Commission deems appropriate, including the adminisuative sanctions and aclions set 
out in this APO. · 

C. Return or destruction or BPI 

(1} At any time. the Secretary may order the return. desuuction. or transfer of any BPI disclosed under this 
APb. in which case the aulhorized applicant shall promptly reaum such BPI to the Secretary or to lhe submiuer of the 
BPI or destroy the BPI or transfer the BPI to another authorized applicant. as the Secretary may direct. Unless 
otherwise directed. an aulhorized applicant IO whom BPI was disclosed under this APO during the preliminary phase of 
the above-captioned investigation may retain possession of such BPI during the final phase of the investigation. 

(2) Subject IO paragraphs C(3) and C(4) below, within sixty {(j()) days afac:r the completion of this inYCStigation 
(e.g .• afier the publication in the Fetkral Regis1er of a Commission preliminary negative delermination. a Commerce 
Depanment final negative deu:nnination, a Commission final determination. or ocher final termination of &his 
investigation), or at such other time as the Secretary may direc&. lhe·authorized applicant shall mum or destroy all 
copies of BPI disclosed under this APO and all Olher materials c:omaining such BPI. such as cbaru or noaa based on 
such BPI. Whenever the authorized applicant returns or desuuys BPI pursuant to Ibis paragraph. he shall file a 
certificate attesting that to the applicant's knowledge and belief all copies of such BPI have been mumed or desuoyed 
and no copies of such BPI have been made available to any person to whom diSclosure was not specifically authorized. 

.' ... _ 

_ . (3) In the event lhat judicial review of the Commission's detcnninalion in the above-captioned inYCStigation 
is sought. the aulhorized applicant shall not be required to comply with paragraph C(2) above. provided that· die 
authorized applicant applies to lhe appropriate reviewing authoriW for a proleetive order agreed to by the Commission 
within ISO days after the completion of the investigation. If by such dare such a prolective order bas not been applied 
for, the authorized applicant shall then promptly comply with paragraph C(2) above. 



(4) Special rule applicable only 10 invesliptions involving impofts fmn Canada or Mexico: 

· (i) Anaulborizcdapplicammaymain BPI disclosed underlbis APO during any bimlioaa1 panel review of die 
Commmion's ctmimimuion in 1he above capaioaed investiprim, subject ID die actdj&ional lellDS and conditions set 
fonb in tbecunem~ of APO NAFl'AFcxm C. By filinga apptic:alicJn far disclosure of BPI underdlis APO, ad 
by failing IDJelllm or desaoy all copies of BPI disclosed underdlis APO an or before die fifteemh (lS) day after a Fust 
Request for Panel Review bas been filed with 1he NAFrA Secleaarial, lheautbarized applicant~ ao be bound as of 
that date by the teams and coadilions set fonh in APO NAFrA Fann C. and by lhe provisions in that form regarding 
sanclions for violalions of those amns and caadiliaas. 

fu") Penons described in paragraph B(l)fav) of dlis APO wbo have filed a smrmem described in dm 
pmagrapb shall become subject ID tbe tams and condilions of APO NAFrA Fann Con die same dare as die audlori7.ed 
applicant. or as soon !hereafter as they file a mranem described in pmgrapb B(l)fav). 

D. Sanctions and otber actions for breada of Ibis APO. 

1be audlorizd applicant shall in lhe applicalion acknowledge lbat, pursuant ID seclion 207.7(d) of die 
Commission's rules. breach of Ibis Adminisaative Proleclive Order may subject an offender ao: 

(1) Disbarment from practice in any capacity before die Commission along with such person's panners. 
associates, employer, and employees. for up ao seven years folJowing publicalion of a deu::nnination lhat die order bas 
been breached; 

(2) Referral ID die Unired ~ ADarney; 

(3) In die~ of an auomey, accoumant. or Olher professional, Jefenal ID die ethics panel of lhe appropiale 
professional association; 

(4) Such Olher adminisll'alive sanclioas as lhe Commission delcnnines to be appmprialc. including public 
release of or saiking from the record any infonnalion or briefs submiued by, or cm behalf of. such peison ortbe pany be 
represent. denial of further access ID business pmprielary information in the cunentor any fmure invesligalions before 
the Commission, and issuance of a public or private leaer of reprimand; ad -

(5) Such other actions. including but not limited ao. a warning leaer, as the Commmion deramines ID be 
appropm~. . 

By order of lhe Commission. 

Issued: 

Auachments: 

.• ... 

Donna It. Koehnke 
Seaaary 

1. Form Application for Disclosure of Business Proprietary lnfCJlllll&lion under Adminimalive Prolcclive Order. 

2. Form Acknowledgment for Clerical Personnel 
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FORM APPLICATION FOR DISCLOSURE OF 
BUSINESS PROPRIETARY INFORMATION UNDER 

ADMINISTRATIVE PROTECTIVE ORDER 





APO ApplJealilla Fo,. Rnisd Marci& 1995 

ACCEPIED~~~~~~ 

REJECT.ED~~~~~~ 

DATE~~~~~~ 

tJNrrED STA~JNTERNATIONAL TRADE COMMISSION 

Wasbingtcm, DC 20436 

APPUCATION FOR DISCLOSURE OF 

BUSINESS PROPRIETARY INFORMATION 
UNDER ADMINISTRATIVE PROTECTIVE ORDER 

· lnv(s). No(s). 701·TA-_andlor 731-TA·_ 

(Name or Investigation) 

L Authorized applicant status 

I. the undersi~am an authorized applicant. as def med in section 207.7(a)(3) of the Commission's Rules of 
Practice and Procedure (19 C.F.R. § '1J.T1 .7(a}(3), as amended), for the disclosure of business proprietmy information 
(BPI) under the administrative proleCtive order (APO) issued in 1he above-captioned investigalion. l represent lhe 
following interested party, as defined in 19 U.S.C. § 1677(9), which is a party to the investigation: 

(State the name of the inaerested party and its cmegory, e.g •• domestic producer. imponer. ecc.) lam (check one): 

( ) (1) An aaomey. excepting in-house cmporaae counsel. 

( ) (2) An in-house corporare auomey. 1 am not involved inc:ompelitive decisionmaking for the interesled party 1 
rcpresenL I have auachcd a written statement describing my job functions. disclosing all fmancial holdings l may have 
in my employer or its affiliares. and indicating whether l am involved in the formulation of my employer's pricing 
policies. · 

() (3) A consultant or expert under the direclionand conuol of anauomey underpmagraph (1) or (2)above. That 
auomcy has .also signed this applicalion to indicaJe lhat the auomey is heJd responsible for my compliance with die 
APO: 

(Name of Auomcy--PJeasc Print) (Signawre of Aaorncy) 

() (4) A consultant or expert who appears regularly before lhc Commission and is not involved in c:ompclitive 
dccisionmaking for the interested party I reprcsenL I have auachcd a wriuen Slatcment describing my job functions, 
disclosing all financial holdings I may have in lhc inr.eresaed party l represent or its affiliates. and indicating wbetbcr I 
am involved in lhc formulation of the intcresled party's pricing policies. 

( ) (5) A rcprcscnrative of an interested party that is not 1cp1esenred by counsel I am not involved in competitive . 
decisionmaking for that imeJ'eSled pany. I ha"Ve aaached a wriuen mtemcnt describing my job functions. disclosing 
all financial holdings I may have in lhc intcresled pany I rcpreseiit ciiu afflliales. and indicating whether I am involved 
in d!C formulation of..lbe inrerested party's pricing policies. · 

Competitive decisionmaking: As def"lned in section 207.7 of - Commission's rules. involvement in .. competitive 
decisionmaking" includes past. present, or likely fumre activities, associarims. and relationships widl an immesred 
pany which is a party to the invcsligalion that invol"Ve the pospeaivc audlorized applicant's advice or panicipalion in 



any of such party's decisions made in .light of similar or corresponding infomwion about a competitor (pricing. 
product design. CCC:.). . 

U. Request for information 

I hereby ~ly for disclosure to me, subject to the APO iaued in the above-captioned investigation, 
all BPI properlf dia:IOsed pursuant to sc:ction '1!J7.7 of the Qmunis.ciml's rules, for the~ of 
~resenting an interested party in the inwstigation and filinl comments on the BPI so diSclosed. I agree to 
be bound bf the pnmsions-of the APO and section '1lJ7. 7 of t"he Commission's lluJes of Practice and 
Procedure. 

m. Sanctions and other actions for breach or tbe APO · 

I acknowledge that. pursuant to section '2J17.7(cI) of die Commission's rules. bn:ach of the APO may subject 
-me to: 

(1) Disbarment from practice in any capacity before the Canmission along with my panners. associates. 
employer; and employees. for up to se'VCR years following publicalion of a dctcrminalion 1hal the order has been 
breached; 

(2) Refenal to the United Swes Auomey; 

(3) In lhe cme of an auomey. ac:coumam. or other professional. refenal to the elhics panel of the appropriare 
professional association: 

(4) Such other adminimtive sanccions as the Commission delennines to be appsopiiate. including public 
release of or striking from the RCOrd any information or briefs submiUed by, or on behalf of. me or the party I represent, 
denial of fmther access to business proprietary informalion in the cmrmt or any future invesliga1ions before lhe 
Commission. and issuance of a public or privaae leuer of reprimand;~ 

(5) Such other actions. including but not limited to. a warning letter. as the Commission delamines to be 
appropriate. 

IV. Oath 

I declare wider penalty of perjury thal the foregoing is ttue and correct. Executed on 1his 
___ day of · - • in _________ _ 

(month) (year) (city.-Slale) 

Signawre) 

(Name-Please Print) 

(Tille-Please Print) 

(Furn-Please Print) 

__ .,. 
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FORM ACKNOWLEDGMENT FOR CLERICAL PERSONNEL 





APOAcbo........,Fom R•--ltllftA 1995 

ACCEP'IEO __________ __ 

REJECl".ED~---------DA1E __________ ~ 

~~1\0HRL ~ . . _ 

e ~ ~ l!NlTl!DSl"ATESJNl'liRNATIONAL TllADECOMMISSION 

~~a Wasbingtma, DC 20436 

~~ :tr ,('>~ ADMINISTRATIVE PROTEC11VE ORDER 
ACKNOWLEDGMENT FOR CLERICAL PERSONNEL 

laY(s). No(s). 701-TA·_ ad/or 731-TA·_ 

(Name of lllvestiption) 

We, lhe undersigned. are pelSOllS described in paragmpb B(l)('w) of die Adminisualive Prora:live Order · 
(APO) issued in 1he subject invesliplian. We beleby apee ID be bound by the provisions of lhe APO. We 
acknowledge that we may be subject ID die sanclions described in paragraph D of lhe APO. 1be IUlhorized applicant 
exercising clireclion and comrol over us in die invcsaigalion bas also signed Ibis adcnowledgment to indicale dw lhe 
applicant is responsible for our compliance widl lhe APO. 

We declate under penalty of perjury that lhe foregoing is uue and c:onecL Executed on 
this day of in ______ _ 

(momh) (yrar) (city. saue) 

(Name-Please Print) (Signamre) (Date) 

(Name-Please Print) (Tiile) (Signamre) (Dare) 

(Name-Please Print) (Tiile) (Signamre) (Date) 

(Name-Please Print) (Title) (Signamre) (Date) 

(Name-Please Print) (Title) (Signawre) (Dale) 

PERSON EXERCISING DIRECDON AND CONTROL: 
··-

(Signawre) 
-·~ 

(Name-Please Print) 
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UOAJplbrliaF.,.Rmr.IJlllldil995 

Acx::EP'IED __________ ~ 

REJEC'l"ED----------~ DA1E _____ _ 

UNITED Sl'ATES INTERNA110NAL TRADE COMMISSION 

..........,DC»m 

APPLICA110N FOR DISCLOSURE OF 
BUSINESSPROPRJETARYJNFORMA110N 

UNDER ADMINISTRATIVE PROl"ECTIVEORDER 

· lnY(s).NG(s). 701·TA·~adlor731·TA·90J 
WJPC.t.T5 F/2c>M RvR1TANlll 

(Name of llmllipliaa) 

L Authorized applicant SlataS 

I. the undersigned. am an mnbari2z:d applicam. as defined ia seclian '1J.T1 .7(a)(3) of lhe Commissim 's Rules of 
Practice and Procedure (19 c.F.R. § 207.7(a)(3). as muended). fer die disclosure of business proprieaay infonmuion 
(BPI) under die adminislraliYe prorective order (APO) issued ia 1be above-c:lpliane in~ I felllCSCDl die 
following imeiesaed pan.y. as defined in 19 U.S.C. § 1677(9 • which is a 10 die inwmiptiocr 

CM~ Co oR£t r;. ti t:'J C ~ 
(Stale the name of the intaeSled pany and its CllegOI)'. e.g •• domeslic producer. impairer. e&c.) I am (check one): 

() (1) An auomey. excepling in-home cmpcn1e oounseJ 

( ) (2) An in-house C011J0131e auamey. I am notiJWolved in c:ompelilivedecisionmaking fcrlbe inanaed pan.y I 
represent. I bave auached a wriaen smememdesc:ribing my job funcliDas. disclasing all financial boldings 1 may have 
in my employer er its affiliates. and indicating wherher 1 am ilwolved in lbe formol•ion of my employer's pricing 
policies. · 

)( (3) A consu11antorexpen under the direaionand conuol of an aaomey under paragraph (1) or(2)above. That 
auomey has also signed this applicuion ID indicale 1bat the auomey is held responsal>Je for my compliance wilb die 

APO: ~ ..tl 
A"oHN SM l Tl;/. £SQ. ~~ 

(Name or Auomcy-Pleme Prm6 · (Sipaaure of Aaamey) 

() (4) A consultant or expert who appears regularly before lhe Commissim and is DOt inwlved in c:ampe.Uaive 
dc:cisionmaking for the intaeSled party I represent. 1 bave auachecl a wriaen Sl8trment describing my job fancUans. 
disclosing all fmancial holdings 1 may bave in 1be iDlen:sled pan.y l 1epreseut or i1s afralia&es. and iadicming wbc:lber I 
am involved in the fonnulalion of die interesral pan.y's pricing policies. · 

( ) (S) A represenlalive of an interested party lbat is DOl lcprtsenred by camset I am not invoMd in c:ompelilive . 
decisionmaking for mat ina=sla1 party. 1 have anacbed a wrium mrcmeat describing my job fUllClians. disclosing 
all fmancial holdings I may bave in the inu:resaecl pany l 1qamciilsafTaliales.and indicaling wbclber 1 am invohcd 
in ~ fonnulalion ofJbe ina=sla1 party's pricing policies · 

Compeliuve da:isionmaldng: As defmed in sec:aian 'JJ.Tl.7 of• Commission's JUies. involvement in .. c:ampedtive 
decisiomnaking" includes pm. presem. CX' likely fumre miYilics.. ISIOC'i•ims, llld relaliomhips with m iDlaaled 
pany which is a pany ID the invesaiplion dial inwlve 1be praspec:aive audlarized ..,Picant's advice orpanicipllian in 



any of such pany's decisions made in .light of similar or c:mr.spaMing infmmalian abaat a compelirar (pricing. 
pmductdesip. CIC.). . 

D. Reqaest for illfanutiaa 

I beJeby ~for dirc:lcmn ID me, IUbject ID tbe APO iaaed in die~ investiaation. 
aD BPI prapedy dildaled panuaut ID section 'J/n.7 of die Qnmniaian's ~far the~ of 
repnaen•iq an imelested party in the ilm=stiptioa and &Jiu cnnmems on the BPI 10 discbed I agree to 
be bound bj the proviliom-of the APO and sec:tioD 'JJJ7.7 of tie Qmunjpjon's Rules of Practi= and 
Procedure. 

m. Sanc:tMms ad Giber 8C1iw for breadl of tile APO· 

I ac:tnowJedF lbat. pmsuam to seaiaa 'JJ11. 7(d) of die Commission's ndes. lllacb of die APO may subject 
-nielO: 

(I) Disbarment from paaice in my ClplCity befcxe die Commissian alaag with my pannm. associates, 
employer; and employees. for up ID seYen yem following publicaliaa of a delamim&ian lbat the order Im been 
br=IChed: 

(2) Referral ID 1he Uniled SlaleS AUomey; 

(3) In die case of an aaamey, ICCCJU!ltWU, or Olberprofasiaaal, rdaral to die elhics panel of lhe appiopiale 
professional association: 

(4) Such otbei' ldminisnaive ancdaas IS die Commissian detamines IO be appcopriaae. including public 
release of or saiking from lhe recardany infonm&ian or briefs submimd by, or an behalf of, me orlbe party I rcprcsem. 
denial of funher access ID businm prupriemy infomwian in die c:am:m or any fwme imes&iplioas befCft die 
Commission. and issuance of a public or pri.ae leaer of reprilDlnd; • 

(5) Such other aaicns. including but not limircd ID, a warning leuer, IS 1be Commissim deramiD:s ID be 
appropriate. 

IV. Oath 

I declare under J>C!!181ty of perjury that the foregoing is we int com:ct. &ecured _!Jll Ibis 
4~b day of l'?Af?CH . '''' .in WAStilN&-TotJ 0. C. . , 

(month) (year) (city,Sllle) 

~~ 

•. 

__ ., 

Signaan) 

!,JJl-L JAM 7loc.J~S 
(Name-Please Print) 

ECDNot4115T 
(Tade-Please Print) 

-:Zo!V£S Z... Co. 

(Fmn-Please Print) 


