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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-748 (Preliminary)

ENGINEERED PROCESS GAS TURBO-COMPRESSOR SYSTEMS FROM JAPAN

Determination

On the basis of the record" developed in the subject investigation, the Commission determines,
pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is a reasonable
indication that an industry in the United States is threatened with material injury by reason of imports
from Japan of engineered process gas turbo-compressor systems, provided for in subheadings 8414.80.20,
8419.60.50, 8414.90.40, 8406.81.10, 8406.82.10, 8406.90.20 through 8406.90.45, 9032.89.60,
8501.53.40, 8501.53.60, 8501.53.80, and 8483.40.50, of the Harmonized Tariff Schedule of the United
States, that are alleged to be sold in the United States at less than fair value (LTFV).

Background

On May 8, 1996, a petition was filed with the Commission and the Department of Commerce by
Dresser-Rand Co., Corning, NY, alleging that an industry in the United States 1s materially injured and
threatened with material injury by reason of LTFV imports of engineered process gas turbo-compressor
systems from Japan. Accordingly, effective May 8, 1996, the Commission instituted antidumping
investigation No. 731-TA-748 (Preliminary). On May 24, 1996, The United Steelworkers of America
(USW), Pittsburgh, PA, which represents the production workers at the petitioner’s and two other U.S.
producers’ facilities, filed a letter with the Commission and Commerce indicating that it was joining
Dresser-Rand as a co-petitioner.

Notice of the institution of the Commission's investigation and of a public conference to be held
in connéction therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of May 17, 1996 (61 FR 24952). The conference was held in Washington, DC, on May 29, 1996, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission's Rules of Practice and Procedure (19 CFR § 207.2(f)).
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VIEWS OF THE COMMISSION

Based on the record in this preliminary investigation, we find that there is a reasonable indication
that an industry in the United States is threatened with material injury by reason of imports of engineered
process gas turbo-compressor systems ("EPGTC"), whether assembled or unassembled, and whether
complete or incomplete, from Japan that are allegedly sold in the United States at less than fair value
("LTFV").

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping duty investigations requires the Commission to
determine, based upon the information available at the time of the preliminary determination, whether
there is a reasonable indication that a domestic industry is materially injured, or threatened with material
injury, by reason of the allegedly LTFV imports.! In applying this standard, the Commission weighs the
evidence before it and determines whether "(1) the record as a whole contains clear and convincing
evidence that there is no material injury or threat of such injury; and (2) no likelihood exists that contrary
evidence will arise in a final investigation."?

1I. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of the subject imports, the Commission
first defines the "domestic like product” and the "industry."® Section 771(4)(A) of the Act defines the
relevant industry as the "producers as a [w]hole of a domestic like product, or those producers whose
collective output of a domestic like product constitutes a major proportion of the total domestic
production of the product."* In turn, the Act defines "domestic like product" as "a product which is like,
or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation. . . ."* ’

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of "like" or "most similar in characteristics and uses"
on a case-by-case basis.® No single factor is dispositive, and the Commission may consider other factors

119 U.VS.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986); Calabrian
Corp. v. United States, 794 F.Supp. 377, 381 (Ct. Int'l Trade 1992).

2 American Lamb 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543 (Fed.
Cir. 1994).

319 U.S.C. § 1677(4)(A).

419U.S.C. § 1677(4)(A).

$19U.S.C. § 1677(10).

¢ See, e.g., Nippon Steel Corp. v. United States, 19 CIT __, Slip Op. 95-57 at 11 (Apr. 3, 1995). The Commission
generally considers a number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3)
channels of distribution; (4) customer and producer perceptions of the products; (5) common manufacturing
facilities, production processes and production employees; and, where appropriate, (6) price. Seeid. atn.4, 18,
Timken Co. v. United States, 20 CIT __, Slip Op. 96-8 at 9 (Ct. Int'l Trade, Jan. 3, 1996).

3



it deems relevant based on the facts of a particular investigation.” The Commission looks for clear
dividing lines among possible like products, and disregards minor variations.®* When appropriate, the
Commission also uses a finished/semi-finished product analysis to determine whether products at
different states of production are the same or different domestic like products.’

In its notice of initiation, the Department of Commerce has defined the imported articles subject
to this investigation as follows:

[TJurbo-compressor systems (i.e., one or more "assemblies" or "trains") which are comprised of
various configurations of process gas compressors, drivers (i.e., steam turbines or motor-gear
systems designed to drive such compressors), and auxiliary control systems and lubrication
systems for use with such compressors and compressor drivers, whether assembled or
unassembled. One or more of these turbo-compressor assemblies or trains may be combined.
The systems covered are only those used in the petrochemical and fertilizer industries, in the
production of ethylene, propylene, ammonia, urea, or methanol. This petition does not
encompass turbocompressor systems incorporating gas turbine drivers, which are typically used
in pipeline transmission, injection, gas processing, and liquid natural gas service.'®

, EPGTC systems are integral components in the production of ethylene, propylene, ammonia,
urea, and methanol. EPGTC systems provide necessary pressure at some points in the production stream
of these products to remove unwanted substances and at other points to temporarily refrigerate certain
substances that loop in and out of the process. The systems, or "trains" as they are known in the industry,
are large in scale and consist of at least one compressor (sometimes two or more exist in the same train), a
driver (a steam turbine or motor to run the compressor(s)), and auxiliary components (chiefly a
lubrication system and electronic control system), all of which are custom engineered to the specific
parameters and needs of the plant producing the chemical product. The design must take into account
such variables as the feedstock for making the chemical, the necessary input and output pressures,
horsepower requirements, the temperature and pressure of the steam, and a host of other factors particular
to the plant.'> The complete EPGTC system generally requires from 1 to 2 years to engineer, build, and
deliver.!

We have considered two domestic like product issues in this investigation: (1) whether the
domestic like product should be defined more broadly than the subject merchandise to include specially
engineered compressor systems used in the transportation and storage of crude oil and natural gas
("transport gas systems"); and (2) whether incomplete and/or unassembled EPGTC systems constitute a
separate like product.’® For the reasons discussed below, we do not include in the domestic like product

7 See, e.2., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

® Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int'l Trade 1990), aff'd, 938 F.2d 1278 (Fed. Cir.
1991).

® See, e.g., Large Newspaper Printing Presses and Components Thereof, Whether Assembled or Unassembled, from
Germany and Japan, Inv. Nos. 731-TA-736 and 737 (Preliminary), USITC Pub. 2916 (August 1995) at I-6.

1261 Fed. Reg. 28164 (June 4, 1996).

1 Confidential Report ("CR") at I-3, Public Report ("PR") at I-3.
2CR atI-4, PR at I-3.

B CR atI-4,PR atI-3.

4 Petitioner Dresser-Rand ("Petitioner") argues that there is a single domestic like product, consisting of engineered
process gas turbocompressor systems, as proposed in the petition. Petitioner asserts that Commerce's scope
determination mirrors the domestic like product definition that it proposed. Petitioner's Postconference Brief at 3-4.
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transport gas systems, nor do we find a separate domestic like product consisting of incomplete and/or
unassembled EPGTC systems.

1. Whether the Domestic Like Product Should Be Defined More
Broadly Than the Subject Merchandise to Include Specially
Engineered Transport Gas Systems.

One of the defining characteristics of the subject EPGTC systems is that they are large-scale
systems that are individually engineered to users' needs. Virtually all other common compressor systems
are made to standard specifications, and while sometimes built to order, need not be individually designed
around the specific parameters of the user. Transport gas systems are the only other type of large-scale
compressors that are individually engineered to the users' needs.’* Similar to EPGTC systems, transport
gas systems are also used in the petrochemical industry, but they are different from EPGTC systems
because they serve to transport and store upstream products (mainly crude oil and natural gas) rather than
produce them. Further, because of the availability of gas fuels at these sites, transport gas systems use
gas-driven turbines instead of steam turbines or motors.'® We first consider whether these two types of
systems are one like product.

Both types of systems are specifically engineered to the end users' needs, and their differing
product applications and functions require different design considerations; and so, in one sense, every
system sold of whatever type will have different physical characteristics. The two types of systems differ,
however, in ways that reflect their different functions. Although different EPGTC systems process
different gases, all EPGTCs are specifically designed to compress a gas under precise conditions of input
and output pressure. Therefore, it appears that EPGTC systems have more precise instrumentation than
other compressor systems.!” Further, in EPGTC systems the compressor is driven by a motor or steam.
In contrast, transport gas compressor systems routinely use gas-power.'®

The two systems also have different end uses. Unlike EPGTC systems, transport gas systems are
not integral components in a production process, but rather serve to transport products through pipelines
or store products by pressuring them into liquids."

EPGTCs are each designed for use in a specific application, and once designed and built, cannot
easily be used in any other location.”’ Very few (if any) EPGTCs would be interchangeable with each
other, much less with other compressor systems. Thus, it is clear that the two types of systems are not
readily interchangeable.

Both types of systems appear to be sold in the same channel of trade, i.e., through individual

D —)

bidding processes for manufacture, delivery and installation to a specific end user.”’ However, although

Respondent Mitsubishi Heavy Industries (hereinafter "Respondent” or "MHI") has not argued for a different
domestic like product. Instead, when asked directly whether it had a position on the definition of the domestic like
product, respondent stated that it did not have adequate information to respond to the question. Respondent
contends, however, that in any final investigation, the issue of the appropriate domestic like product would need to
be investigated carefully. Respondent's Postconference Brief, Exhibit B at 21.

5 CR atI-5, PR at I-4.

16 CR atI-5, PR at I-4.

17 See Petition at 28.

2 CR at I-5, PR at I-4; Petition at 29.
¥ CR atI-5, PR at I-4.

2 Petition at 29-30.

2 CR atI-5, PR at I-4.



both types of systems are used in petrochemical applications, they are used for different purposes in
different locations.? The record is clear that there is an overlap in the production facilities and workers
used to make the two types of engineered compressor systems.” The petitioner states, however, that it
treats pipeline transmission systems as a separate product line with a separate salesforce.? Further, it
appears that the industry as a whole treats EPGTCs and transport gas systems as distinct categories.”
Prices for each of the two types of systems differ markedly depending on the end user's specifications,
and thus do not shed much light on the like product differences.

Given the differences in general physical characteristics, end uses, and the complete lack of
~ interchangeability, we do not include transport gas systems in the domestic like product.

2. Whether Incomplete And/Or Unassembled EPGTC Systems
Constitute a Separate Like Product.

Commerce's notice of initiation includes incomplete and unassembled systems in the scope of the
investigation.?® Petitioner states that this is because large trains cannot be shipped as a unit or in some
cases even installed on a single platform and, thus, that the like product determination should likewise
include incomplete or unassembled systems. Petitioner also contends that the "industry" producing
unassembled or incomplete systems is coextensive with the producers of complete systems.”

We analyze whether incomplete and/or unassembled systems constitute a separate like product
from the complete systems by applying our semi-finished products analysis.®®

The record evidence shows that each EPGTC system, and therefore its component parts, are
specially engineered for a specific application.” There is no independent use for an incomplete or
unassembled system aside from being assembled into a specific and complete EPGTC system.
Unassembled or incomplete systems are, therefore, dedicated for use in EPGTC systems. Similarly,
because the unassembled or incomplete systems are used only to complete the system, there are no
independent markets for incomplete systems.

ZCRatl-5,PRatI-4.

B Questionnaire Responses of Dresser-Rand, Elliot Turbomachinery Co., Demag Delaval Turbomachinery Corp.
24 Petition at 28.

5 Petition at 28, n.6.

661 Fed. Reg. 28164-5 (June 4, 1996). Commerce has defined unassembled compressors as consisting of (1) either
half of the casing or the casing and end-caps, whether or not assembled, and whether or not mounted on a platform;
or (2) the rotor, whether or not mounted in the casing. Unassembled steam turbines are defined as (1) either half of
the turbine casing, whether or not mounted on a platform; or (2) the turbine rotor, whether or not mounted in the
casing. Commerce has not defined incomplete systems. 1d.

7 Petitioner's Postconference Brief at 4.

28 Iy a semi-finished products analysis, we generally examine: (1) whether the upstream article is dedicated to the
production of the downstream article or has independent uses; (2) whether there are perceived to be separate markets
for the upstream and downstream articles; (3) differences in the physical characteristics and functions of the
upstream and downstream articles; (4) differences in the costs or value of the vertically differentiated articles; and
(5) the significance and extent of the processes used to transform the upstream into the downstream articles. Large
Newspaper Printing Presses and Components Thereof, Whether Assembled or Unassembled, from Germany and
Japan, Inv. Nos. 731-TA-736 and 737 (Preliminary), USITC Pub. 2916 (August 1995) at 1-8-9; Canned Pineapple
Fruit from Thailand, Inv. No. 731-TA-706 (Final), USITC Pub. 2907 (July 1995), at I-8, n.25; Stainless Steel Bar
from Brazil, India Japan, and Spain, Invs. Nos. 731-TA-678, 679, 681 and 682 (Final), USITC Pub. 2856 (Feb.
1995), at I-6.

¥ CR atI-3,PR at I-3.




An incomplete or unassembled system shares many of the same characteristics and functions as
the finished system. By definition, parts of an unassembled or incomplete system will share some of the
functions and characteristics of the completed system.

There does not appear to be an established price for unassembled or incomplete systems because
the evidence indicates that the complete systems are manufactured by contract.** Thus, there are no
independent sales of unassembled or incomplete systems. Finally, we note that there is no information in
the record regarding the significance of assembling the incomplete systems into the final system, but
installation is part of the purchase price of the entire system.!

Accordingly, based on the fact that unassembled or incomplete systems are dedicated for use in
the finished EPGTC system, and that there are no independent market or uses for the unfinished or
incomplete systems, we find that incomplete or unassembled systems are part of the same like product as
the finished EPGTC system.*

C. Domestic Industry

In making its determination, the Commission is directed to consider the effect of the subject
imports on the industry, defined as "the producers as a [w]hole of a domestic like product..."** Based on
the definition of the domestic like product, the domestic industry consists of all producers of EPGTC
systems.>

An industry issue in this preliminary investigation concerns whether any of the producers should

*CRatI-3,PRatl-3.
' CRatI-4,PR atI-3.

32 We are interested in comments from the parties in any final investigation concerning whether replacement parts or
"revamps" should be included in the domestic like product.

$19U.S.C. § 1677(4)(A). In doing so, the Commission generally includes all domestic production, including
tolling operations and captively consumed product, within the domestic industry. See United States Steel Group, et.
al. v. United States, 873 F. Supp. at (673) at 16 ((Ct. Int'l Trade 1994), appeal docketed, No. 95-1245 (Fed. Cir.
March 21, 1995).

% There are four known producers of EPGTC systems in the United States: the petitioner Dresser-Rand, Elliot
Turbomachinery Co., Demag Delaval Turbomachinery Corp. and A-C-Compressor Corp. CR at -1, PR at TI-1.
In deciding whether a particular firm that operates in the United States qualifies as a domestic producer, the
Commission has generally examined the overall nature of a firm's production-related activities, including the source
and extent of its capital investment, technical expertise in production activities, the value added in the United States,
employment, quantity and type of domestically sourced parts, and other costs and activities in the United States
directly leading to the production of the domestic like product. E.g., Large Newspaper Printing Presses and
Components Thereof, Whether Assembled or Unassembled, from Germany and Japan, Inv. Nos. 731-TA-736 and
737 (Preliminary), USITC Pub. 2916 (August 1995) atI-11, n.44.

We note that all of the domestic producers of EPGTC systems sometimes outsource some of the
components of the system. CR at II-1, PR at IIl-1. All producers, however, manufacture their own compressors,
which is the main component of the system because the purpose of the system is compression. Once produced, the
major components of the system are shipped to, assembled, and tested at one location before delivery. CR atIII-1,
PR at III-1. All of the producers engage in bidding for contracts for a particular EPGTC system; designing of the
specific EPGTC system; manufacturing of the compressor, which is the essential component of the EPGTC system,
and performing the final assembly, testing and delivery of the EPGTC system. E.g., CR atIlI-1, PR atIII-1. We
find that each of the manufacturers of the complete EPGTC systems engage in sufficient domestic activity to be
included in the domestic industry producing EPGTC systems.
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be excluded from the industry as a related party.** If the Commission determines that a domestic
producer satisfies the definition of a related party, the Commission may exclude the producer from the
domestic industry if "appropriate circumstances" exist.>* Exclusion of a related party is within the
Commission's discretion based upon the facts presented in each case.”” As discussed below, two domestic
producers, Elliot and Dresser-Rand are or have been affiliated with Japanese manufacturers of EPGTC
systems.

1. Elliot-Ebara

In this investigation Elliot Turbomachinery Co. ("Elliot") is affiliated with a producer of the
subject merchandise in Japan, Ebara Corporation, which owns [***] percent of Elliot. Elliot's affiliation
with Ebara includes a reciprocal licensing arrangement that restricts Ebara from providing systems to the
U.S. market and Elliot from providing systems to the Asian market.* Based on the nature of their
agreement, it does not appear that the Ebara/Elliot relationship fits the statutory criteria defining a related

3 A domestic producer is a related party if it is either related to the exporters or importers of subject merchandise, or
is itself an importer of the subject merchandise. Parties are considered to be related if one party directly or indirectly
controls another party, or if a third entity controls both. Direct or indirect control exists when "the party is legally or
operationally in a position to exercise restraint or direction over the other party." 19 U.S.C. § 1677(4)(B).

%19U.S.C. § 1677(4)(B). The primary factors the Commission examines in deciding whether appropriate
circumstances exist to exclude the related parties include:

¢)) the percentage of domestic production attributable to the importing
producer;

[0)) the reason the U.S. producer has decided to import the product subject to
investigation, i.e., whether the firm benefits from the LTFV sales or
subsidies or whether the firm must import in order to enable it to continue
production and compete in the U.S. market, and

3 the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the
rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int'l Trade 1992), affd without opinion, 991
F.2d 809 (Fed. Cir. 1993). The Commission has also considered whether each company's books are kept separately
from its "relations" and whether the primary interests of the related producers lie in domestic production or in
importation. See, e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from France, India, Israel, Malaysia, the
Republic of Korea, Thailand, the United Kingdom, and Venezuela, Inv. Nos. 701-TA-360 and 361, 731 -TA-688-695
(Final), USITC Pub. 2870 at I-18 (April 1995)("Butt-Weld Pipe Fittings from France et al.").

% See Torrington v. United States, 790 F. Supp. at 1168; Empire Plow Co. v. United States, 675 F. Supp. at 1353-54
(analysis of "[b]enefits accrued from the relationship"” as a major factor in deciding whether to exclude a related

party held a "reasonable approach in light of the legislative history"); S. Rep. No. 249, 96th Cong. 1st Sess. at 83
(1979) ("where a U.S. producer is related to a foreign exporter and the foreign exporter directs his exports to the
United States so as not to compete with his related U.S. producer, this should be a case where the ITC would not
consider the related U.S. producer to be a part of the domestic industry").

¥ CR atIlI-2, PR at ITI-1.



party, since Ebara does not appear to be an exporter of the subject merchandise.”
2. Dresser-Rand/MHI Joint Venture

Petitioner Dresser-Rand and respondent MHI entered into a joint venture agreement in 1990,
which terminated in February 1994. [***].“° Thus, by nature of its joint venture agreement, at least for
part of the period of investigation, Dresser-Rand was "related" to MHI. However, pursuant to the
agreement, [***]," and thus was not an exporter of the subject merchandise to the United States.
Accordingly, it does not appear that the Dresser-Rand/MHI joint venture fits the statutory criteria defining
arelated party.

III. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry is materially
injured or threatened with material injury by reason of allegedly LTFV imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.** These factors include output,
sales, inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow,
return on investment, ability to raise capital, and research and development. No single factor is
dispositive, and all relevant factors are considered "within the context of the business cycle and
conditions of competition that are distinctive to the affected industry."*

Several conditions of competition are pertinent to our analysis of the U.S. EPGTC industry. The
market for EPGTC systems is global in scope, with a small number of large firms worldwide competing
for projects.* All U.S. producers exported a significant percentage of their production over the
investigative period.*

The U.S. market for EPGTC systems is characterized by a small number of sales each year; these
sales, however, involve high-value merchandise.* EPGTC systems are highly engineered products that
are specifically designed by the producer to meet the individual plant owner's needs.”” The demand for
these systems is dependent on the number of new plants and plant expansions. Demand for EPGTC
systems, both worldwide and in the U.S. market, increased significantly over the period of investigation.*®

EPGTC systems in the United States are sold primarily to engineering construction firms that

% Ebara did not export EPGTC systems to the United States during the period of investigation. There is no evidence
indicating that Ebara controls Elliot. In fact, a German manufacturer, Man GuteHuffnangghuette, AG, also owns a
[***] percent share in Elliot. CR atIII-2, PR atIII-1.

“CRatlll-2,n.2,PRatIll-1,n.2.

4 Respondent's Postconference Brief at 21.
219 U.S.C. § 1677(7)(C)(iii).
#19U.S.C. § 1677(7)(C)(iii). -
“CRatll-1,PR atII-1.

4 CR atII-4, PR at II-3.

4 Table IV-1; CR at IV-2, PR at IV-2.

7 CR at I-4, PR at I-3. Because of the variation in size, value and specifications of EPGTC systems from sale to
sale, we note that it may be less useful to rely on quantity data to assess market share, sales, shipments, and other
information.

“ CR at II-5, PR at II-3. In the U.S. market, for example, ethylene manufacturing capacity increased and there was
growing environmental pressure on process gas manufacturers to reduce pollution. Id.
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incorporate the systems in new process gas plants or expansion projects.” The engineering construction
firm may solicit bids from suppliers of EPGTC systems, or may contract on a sole-source basis with a
particular supplier. The construction firm, which itself generally bids for the plant constructionor
expansion projects, may solicit bids for the EPGTC system from qualified suppliers as part of its own bid
preparation or after being awarded a contract.*

The engineering contract for the construction of a plant is generally awarded either as a fixed-cost
or "cost-plus" contract.”! Although the cost of an EPGTC system typically is less than 15 percent of the
cost of a plant, it is nevertheless crucial to plant operations.** If the plant owner awards a fixed-cost
contract for the construction or expansion of a plant, then he is not generally involved in price
negotiations on individual components such as EPGTC systems.”> However, the plant manager will either
review the technical specifications of suppliers, or will reserve the right to select the supplier of the
EPGTC system.>* Efficiency is among the technical factors evaluated as a more efficient system will
lower operating costs.”® Also, if a plant owner currently uses EPGTC systems from a given supplier, it is
more cost effective to use the same machinery in an expansion or replacement since components and
spare parts are interchangeable.® According to several engineering construction contractors, however,
the plant owner in a fixed cost contract may have to pay a premium if the lowest-priced, qualified supplier
is not selected.”’

The preparation of a bid on an EPGTC system is an involved process with costs for a single bid
ranging from a few thousand dollars to $100,000. Therefore, EPGTC manufacturers carefully assess
their potential for securing a contract before deciding to bid on a particular job.

There is generally more than one chance to bid on a particular sales agreement, with changes in
the specifications of the project often prompting a re-bid.*® However, initial bids are important in the
process because they may be used to determine a short list of EPGTC manufacturers which appear to
have an EPGTC system that meets the technical requirements of the project in a cost-effective manner.
Therefore, bidders must make their most technically attractive and cost-effective proposal in the initial
bid in order to ensure participation in later negotiations.*° Three of four responding U.S. producers
indicated that the outcome of a bid to a particular purchaser affects their strategy for future bids.®

After an EPGTC system has been installed, the manufacturer of that system has the opportunity to
supply replacement parts and upgrades (revamps). These potential sales are factored into the bid
preparation. Although a manufacturer has an advantage in providing a revamp of its own equipment, a
revamp of an existing compressor train will not occur for years after an EPGTC system is installed, if it

“CRatIl-1, PR at II-1.
CR atIl-1,PR atII-1.
' CR atII-1, PR at II-1.
2CR atII-2, PR at II-1.
* CR atII-1, PR at II-1.
% CR atII-2, PR atII-1.
% CR atII-7, PR at II-5.
% CR atII-7, PR at II-5.
S"CR atII-1-2, PR at II-1.
% CR at II-2, PR at II-2.
® CR at V-3, PR at V-2.
% CR at V-3,PR at V-2.
¢ CR at V-2, PR at V-2.
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happens at all.?

After finalization of a sales contract, there is generally a lengthy production and delivery period.
Completion and installation of an EPGTC system typically takes between one year and eighteen months.®
Because progress payments are usually required,* the full financial impact of a sale (or its loss) may not
be reflected in a producer's financial records for up to eighteen months after the date of the sale.*’

On the basis of purchases or contracts awarded, the number of trains purchased increased from 21
in 1993 to 25 in 1994, and further increased to 32 in 1995. Nine trains were purchased in interim
(January-March) 1996 compared with four in interim 1995.% Similarly, domestic consumption increased
by value during the period examined. Total U.S. purchases increased from $48.1 million in 1993 to $58.0
million in 1994. Total U.S. purchases increased to $86.1 million in 1995. Total U.S. purchases were
$24.3 million in interim 1996 compared with $9.9 million in interim 1995.¢

On the basis of contracts awarded (number of trains), the domestic industry's market.share
decreased from 85.7 percent in 1993 to 83.3 percent in 1994. The domestic industry's market share
declined to 81.3 percent in 1995. The domestic industry's market share based on contracts awarded was
100 percent in both interim periods. The domestic industry's share of the value of U.S. purchases
decreased from 86.4 percent in 1993 to 83.3 percent in 1994, and decreased to 71.3 percent in 1995. The
domestic industry's share of the value of the contracts awarded was 100 percent in interim 1995 and
interim 1996.%

The unique design and production demands for each train and the wide variation in time and
resources preclude any meaningful assessment of the domestic industry's capacity. Similarly, production
is not meaningful in the usual context because the completion time varies from system to system,
generally requiring over a year, and for any given period of time a number of additional EPGTC systems
are in various stages of completion.® Shipments are quantifiable during any given period. The value of
shipments, however, takes into account work in progress because payments are received for the system
throughout the course of its production.”® The data show that domestic shipments increased from 13
trains in 1993 to 28 trains in 1994, and then declined to 24 trains in 1995. Eight trains were shipped in
interim 1996 compared with 4 trains in the same period of 1995.” By value, the payments received for
domestic shipments increased steadily from $39.4 million in 1993 to $56.8 million in 1994, and to $70.3

62 CR at V-2,PR at V-2.
 CR atII-2, PR at II-1.
% CR at II-2, PR at II-1.

6 Commissioner Crawford recognizes that the full financial effect of a sale or lost sale is not reflected in accounting
records until up to eighteen months after the date of the sale. Consequently, when it is reflected in the accounting
records, the effect likely represents the "lingering effects" of the competition that occurred earlier. Rather than
evaluate the "lingering effects” of competition, in this investigation Commissioner Crawford has focused her
analysis on the point in time when competition between subject imports and the domestic product occurs, that is,
when a contract is awarded to the winning bid.

% Table IV-1; CR at IV-2, PR at IV-2.
" Table IV-1; CR at IV-2, PR at IV-2.
% Table IV-1; CR at IV-2, PR at IV-2.
% CR at I1I-2, PR at I1I-2.

" CR at II-2-3, PR at I1-2.

" Table I1I-1; CR at III-4, PR at ITI-3.
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million in 1995.72 Payments received for domestic shipments were $39 8 million in interim 1996
compared with $18.9 million in interim 1995.7

Petitioner's data (the only U.S. EPGTC producer that estimated and submitted employment data)
indicate that there were [***]. Employment, [***].”

The financial data indicate that the domestic producers had aggregate operating losses in every
period examined.” Net sales values increased by about one-quarter from 1993 to 1994, resulting in
increased income at the gross profit level and diminished operating and net losses. However, in 1995
when sales values returned to 1993 levels the industry incurred increased operating losses. Comparing
interim 1996 to interim 1995, net sales were higher, losses at the gross profit level turned to profits, and
losses at the operating level declined.”

Capital expenditures and research and development for the companies reporting such information
[***] during the period of investigation.”” ®

IV.  NEGLIGIBLE IMPORTS

The URAA amended the law governing preliminary antidumping duty determinations to require
that investigations terminate by operation of law without an injury determination if the Commission finds
that the subject imports are negligible.”” The provision defining "negligibility", 19 U.S.C. § 1677(24),
provides that imports from a subject country that are less than 3 percent of the volume of all such
merchandise imported into the United States in the most recent 12-month period for which data are
available that precedes the filing of the petition or self-initiation, as the case may be, shall be deemed
negligible. The statute provides, however, that the Commission shall not, inter alia, treat imports as
negligible if it determines that there is a potential that imports from a country will imminently account for
more than 3 percent of the volume of all such merchandise imported into the United States. However, in

72 Table ITI-1; CR at I1I-4, PR at I1I-3. These data include payments received for shipments and trains in process for
shipment. Id.

 Table ITI-1; CR at IT1I-4, PR at ITI-3.

™ CR at ITI-3, PR at III-2. The average number of production and related workers [***]. Table III-1; CR at IlI-4, PR
at I1I-3.

75 1t should be noted, however, that the data reflect only the original
sale--not revamps by the firm nor sales of replacement parts, which these firms would normally factor into their
consideration of these systems "profitability."

76 CR at VI-1, PR at VI-1. Net sales increased from $132.3 million in 1993 to $168.0 million in 1994, and then
declined to $1 34.4 million in 1995. Net sales were $39.3 million in 1996 compared with $30.5 million in 1995.
Gross profit increased from $4.3 million in 1993 to $21.0 million in 1994, and became a loss of $3.8 million in 1995.
Gross profit in interim 1996 was $1.1 million in interim 1996 compared with a loss of $3.1 million in interim 1995.
Net losses declined from $17.7 million in 1993 to $4.3 million in 1994, and then increased to $25.4 million in 1995.
Net losses were $4.5 million in interim 1996 compared with $9.6 million in 1995. Cost of goods sold as a ratio to
net sales declined from 96.8 percent in 1993 to 87.5 percent in 1994, and then increased to 102.8 percent in 1995.
Costs of goods sold as a ratio of net sales was 97.3 percent in interim 1996 compared with 110.0 percent in 1995.
Table VI-1; CR at VI-2, PR at VI-2. There are differences between the net sales values reported and the value of
shipments reported. The shipments values represent payments received for both completed systems and work-in-
progress, while sales values are for completed systems only. Further, [***]. CR at VI-3,PR at 1.

77 Table VI-4; CR at VI-12, PR at VI-3.

78 Based on the foregoing, Chairman Rohr and Commissioner Newquist find a reasonable indication that the
domestic industry is vulnerable to the continuing adverse effects of allegedly unfair imports.

 19U.S.C. § 1673b(a).
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these circumstances the statute also expressly requires that such imports "be considered only for the
purpose of determining threat of material injury."*

In this investigation, there were no imports of compressor systems from Japan during the period
of investigation. There has been, however, a significant [***] sale by MHI to Kellogg for an [***]
facility. Delivery of the system is expected in the near future, [***].°' The system, when delivered,
would account for [***] percent by value of total imports in 1995, and will exceed 3 percent of imports in
the imminent future *

We find that where, as here, there are no imports of subject merchandise in the twelve month
period for which data are available that precedes the filing of the petition, the plain language of the
negligibility provision of the statute precludes us from consideration of whether there is a reasonable
indication that the allegedly LTFV imports are materially injuring the domestic industry.** We find,
however, that alleged LTFV imports from Japan should be considered under 1677(24)(iv) because the
system scheduled for delivery in [***] constitutes "potential imports."** **  The statutory provision,
however, limits the Commission's consideration of those imports to whether or not there is a reasonable
indication that the domestic industry is threatened with material injury. Accordingly, we have only
considered the potential imports from Japan in the context of whether there is a reasonable indication that
the domestic industry is threatened with material injury by reason of allegedly LTFV imports of EPGTC
systems from Japan. We therefore proceed directly to our analysis of whether there is a reasonable
indication that the domestic industry producing EPGTC systems is threatened with material injury by
reason of subject imports.®°

819 U.S.C. § 1677(24)(A)(iv).

8 CR atIV-3,PR atIV-1.

® CR atIV-1,PR atIV-1; Table IV-1, CR at IV-2, PR at IV-2.
¥ Commissioner Newquist does not join this conclusion.

% We have considered petitioner's argument that such imports are not "potential imports" but rather "definitive future
imports." We note, however, that neither the statute nor the legislative history uses the term "definitive future
imports." Because the negligibility provision distinguishes between "actual” and "potential" import volumes, itis
not appropriate to consider goods which have yet to be imported as "actual” imports. We also have considered
petitioner's argument that the statute allows consideration of sales without importation when making a material
injury determination. However, the URAA negligibility provision requires that if imports are found to be negligible,
the investigation is terminated as a matter of law without a material injury determination being made. See SAA at
857. The negligibility provision is thus an exception to the general language of 19 U.S.C. § 1673 cited by petitioner.

8 As noted above, Commissioner Crawford focuses her analysis on the point of competition, i.e., when the bid is
awarded, while the negligibility provisions of the statute focus on imports. Nevertheless, the statute does not require
that imports be the sole focus of a determination of threat of material injury by reason of subject imports. Rather, the
statute clearly contemplates that such a determination may be based on whether "there is likely to be material injury
by reason of imports (or sale for importation) of subject merchandise (Whether or not it is actually being imported at
the time)." See 19 U.S.C. § 1677(7)(F)())(IX). Consequently, Commissioner Crawford focuses on the point of
competition in the near future, i.e., when future contracts will be awarded, in her determination of whether the
domestic industry is threatened with material injury by reason of the subject imports.

% Commissioner Newquist notes that in his analytical framework, irrespective of the negligibility issue, he would
proceed directly to a threat analysis by virtue of his finding that the domestic industry is "vulnerable" to the
continuing adverse effects of unfair imports.
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V. REASONABLE INDICATION OF THREAT OF MATERIAL INJURY
BY REASON OF ALLEGEDLY LTFV IMPORTS®’

Section 771(7)(F) of the Act directs the Commission to consider whether the U.S. industry is
threatened with material injury by reason of the subject imports by taking into account whether "further
dumped or subsidized imports are imminent and whether material injury by reason of imports would
occur unless an order is issued or a suspension agreement is accepted."® The Commission may not make
such a determination "on the basis of mere conjecture or supposition,"®® and considers the threat factors
"as a whole" in determining "whether further dumped or subsidized imports are imminent and whether
material injury by reason of imports would occur unless an order is issued. . .".*° In making our
determination, we have considered all statutory factors® that are relevant to this investigation.”

For the reasons discussed below, we find there is a reasonable indication that the domestic
industry producing EPGTC systems is threatened with material injury by reason of the allegedly LTFV
imports from Japan.

EPGTC systems were not imported from Japan between 1993 and 1995. However, in 1995, MHI
won a contract for three EPGTC systems for an [***] plant, which accounted for a significant -- [***], by
value, of all U.S. purchases, and [***], by value, of all imports in 1995.”® Additionally, MHI submitted
bids on [***] U.S. projects in the United States in 1995, winning [***] and losing [***]. [***] are still
pending, and another bidding process has been interrupted by the plant owner's change of contracting
firms.®* The imminent arrival of the [***] system, coupled with MHI's active bidding for U.S. sales

¥ As part of its consideration of the impact of imports, the statute specifies that the Commission is to consider in an
antidumping proceeding, "the magnitude of the margin of dumping." 19 U.S.C. § 1677(7)(C)(iii)(V). The SAA
indicates that the amendment "does not alter the requirement in current law that none of the factors which the
Commission considers is necessarily dispositive of the Commission's material injury analysis." SAA at 180. The
statute defines the "magnitude of the margin of dumping" to be used by the Commission in a preliminary
determination as "the dumping margin or margins published by the administering authority [Commerce] in its notice
of initiation of the investigation." 19 U.S.C. § 1677(35)(C). The estimated dumping margin identified by the
Commerce Department in its notice of initiation of this investigation is 90.05 percent. 61 Fed. Reg. 28105 (June 4,
1996).

19 U.S.C. §§ 1673b(a) and 1677(7)F)(ii).

¥ 19U.S.C. § 1677(7)(F)(ii). An affirmative threat determination must be based upon "positive evidence tending to
show an intention to increase the levels of importation." Metallverken Nederland B.V. v. U.S , 744 F.Supp. 281,

287 (Ct. Int'l Trade 1990), citing American Spring Wire, 8 CIT at 28, 590 F.Supp. at 1280. See also Calabrian Corp.
v. United States, 794 F. Supp. 377, 387 and 388 (Ct. Int'l Trade 1992)(citing, HR. Rep. No. 1156, 98th Cong., 2d
Sess. 174 (1984)).

% While the language referring to imports being imminent (instead of "actual injury" being imminent and the threat
being "real") is a change from the prior provision, the SAA indicates the "new language is fully consistent with the
Commission's practice, the existing statutory language, and judicial precedent interpreting the statute.” SAA at 184.
%! The statutory factors have been amended to track more closely the language concerning threat of material injury

determinations in the Antidumping and Subsidies Agreements, although "[n]o substantive change in Commission
threat analysis is required." SAA at 185.

219 U.S.C. § 1677(T)(F)(Q). Factor I regarding consideration of the nature of the subsidies alleged is inapplicable
because there have not been any subsidies alleged. Factor VII regarding raw and processed agriculture products is
also inapplicable to the products at issue. Moreover, there are no outstanding dumping findings in third countries
which were relevant to the Commission's consideration in this investigation. See 19 U.S.C. § 1677(7)F)@i)().

® CR at1V-1,PR atIV-1; Table IV-1, CR at IV-2, PR at IV-2.
 CR at VII-1, PR at VII-1.
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indicates the likelihood of a significant rate of increase in the volume and market penetration of imports
in the near future, as well as the likelihood of substantially increased imports.** *°

There is also evidence that imports of the subject merchandise will enter at prices likely to have a
significant depressing or suppressing effect on domestic prices. As noted above, because of the highly
technical nature of the systems, system providers are selective in their contract proposals, and contractors
are equally selective in their solicitations.” However, once EPGTC producers bid on a project in which
there is a "technical fit", the evidence suggests that price is a significant factor in a purchaser's decision to
choose among systems that meet the performance specifications. Thus, there is price competition during
the bidding process.

A major lost sale and lost revenue allegation in this investigation centers around a contract which
was awarded to MHI for an [***]. [***] domestic producers, [***] allege that this sale was lost due to
the lower price of the allegedly LTFV EPGTC system. According to the engineering contractor and the
purchaser, [***] of the contract. [***] did indicate, [***], that one of the reasons for choosing [***].
While the record seems to indicate that [***] lost the [¥**] contract [***],® it is unclear on the present
record whether [***] from the allegedly LTFV imports. We intend to investigate the nature of the [***]
lost sale allegation further in any final investigation. '®

% Commissioner Newquist additionally notes that, given the nature of the bidding process and MHI's well-
documented and aggressive presence in the market, an invitation to MHI to bid on a project may adversely affect the
domestic industry's pricing strategies.

% Commissioner Crawford does not join the remainder of the discussion. As noted above, Commissioner Crawford
focuses her analysis of whether the domestic industry is threatened with material injury by reason of subject imports
on the point of competition, i.e., when the contract is, or will be, awarded. She evaluates whether the domestic
industry will be materially better off if subject imports are not dumped. In doing so, she evaluates whether it is
likely that the allegedly dumped subject imports will capture [***], or [***], of the outstanding contracts.
Commissioner Crawford then evaluates whether it is likely that subject imports would not capture [***] or [***] of
the outstanding contracts if the bids were made at fairly traded prices. She then compares the likely state of the
domestic industry when the bids are made at dumped prices, with what the state of the domestic industry will likely
be if the bids had been made at non-dumped prices. If the domestic industry will likely be materially better off if the
bids had been made at non-dumped prices, she finds that there is a reasonable indication that the domestic industry is
threatened with material injury by reason of subject imports. ,

In this investigation, MHI has bid on [***] contracts that are scheduled to be awarded in the near future.
MHI is a [***] contracts and thus its systems are highly substitutable for other suppliers' systems. The estimated
dumping margin is 90.05 percent, and thus at fairly traded prices, MHI's bids likely would have been made at
significantly higher prices. At fairly traded prices, it is likely that the demand will shift away from subject imports
to alternative suppliers. For one contract, it is unclear whether the domestic industry would have bid even had the
subject imports bids been made at fairly traded prices. For [***], however, the domestic industry is the only
alternative supplier, and thus demand likely will shift to the domestic industry if subject imports are priced fairly.
The value of this contract is significant. Thus, it is likely that the domestic industry will increase significantly its
output and sales if it is awarded this contract. Therefore, it is likely that the domestic industry will be materially
better off if subject imports are sold at fairly traded prices. Consequently, Commissioner Crawford finds that there
is a reasonable indication that the domestic industry is threatened with material injury by reason of the subject
imports.
7 CR at VII-1, PR at VII-1.
% CR at V-10-11, PR at V-4.

% Commissioner Nuzum notes that the 90.05 percent margin of dumping set forth in Commerce's notice of initiation
far exceeds the magnitude by which the subject EPGTC system underbid the domestic like products in the single
sale won by the Japanese respondent in 1995. Table V-1; CR at V-5, PR at V-3. This suggests that, had the
Japanese EPGTC system been priced at fair value, it would not have underbid the domestic like product for this sale.
Given the evidence that price plays an important role in the awarding of a contract for an EPGTC system, dumping
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In addition to the [***] contract, there is other evidence in the record that the allegedly LTFV
imports depressed or suppressed domestic prices during contract negotiations. In the case of a project for
[***], the evidence indicates that [***] was awarded the contract only when it offered to meet MHI's
price, which was [***] lower than [***] initial bid.'” Additionally, in the case of a contract for the [***]
project, [***].12 The available evidence indicates that [***].'® Finally, we note that Dresser-Rand has
decided not to bid on a project for [***], allegedly because it did not feel that it could compete with the
prices of the allegedly LTFV imports.'® ' Thus, there is evidence that demand for further imports is
likely to increase. We further find evidence of existing unused capacity in the exporting country.
Because of the nature of the production process for this product, it is difficult to obtain reliable data
concerning capacity to produce the subject merchandise.'® Respondent, however, continued to
aggressively bid for new contracts in the United States during the period of investigation indicating that
there is sufficient foreign capacity to increase shipments of the subject merchandise to the United States.
There was only one reported instance where [***].!” Additionally, we note that [***], has recently bid
on the [***] project.'®

Inventories of the subject merchandise are not maintained because the EPGTC systems are made
to order. While MHI produces more than one type of product in its facilities, there is no evidence of any
significant potential for product shifting once resources have been committed to a specific project.

Finally, the data collected during the investigation indicate that the domestic EPGTC industry has
not been performing well during the period of investigation. The effect of the [***] lost sale will also
continue to have an adverse impact on the financial condition of the domestic industry.'® Further, [***]
stated that it had reduced [***], and [***] due to the allegedly LTFV imports."’® Basedonthe
combination of the probable rise in subject import volumes and market share, and the evidence of
intensifying downward price pressure from subject imports, we find that subject imports are likely to have

of the magnitude alleged here appears to have had a direct impact on the ability of the Japanese respondent to
compete against domestic producers.

190 Commissioner Watson finds that as the petitioner points out, a 90 percent dumping margin is substantial in
comparison to the degree of underselling or underbidding and the sales prices for turbo-compressor systems.
Petitioner's Postconference Brief at 38. Even if [***], one cannot reasonably conclude on the basis of this record
that respondent's EPGTCs are not likely to enter at prices that will depress U.S. prices. Moreover, the [***] contract
will be so substantial a part of the market in the near future that the likely impact of the alleged dumping on this
contract alone indicates a reasonable indication of threat of material injury to the U.S. industry. The probable impact
of the alleged dumping of the subject imports on other contracts only adds to its probable impact on the total EPGTC
market. '

101 Table V-1; CR at V-5, PR at V-3. There is some dispute in the record as to whether [***] had been awarded the

contract prior to the engineering contractor inviting MHI to bid on the contract. The engineering contractor, [***].
CRat V-12,PR at V4.

12 CR at V-8, PR at V-3.
13 Table V-1; CR at V-5, PR at V-3,
104 CR at V-12, PR at V-4. Respondent indicated that [***]. Id.

195 Commissioner Watson is interested in obtaining information in any final investigation on the extent to which
contracts are binding in the event that antidumping duties are imposed.

106 (***] CR at II-5, PR at II-3.

97 CR at V-4,n.9, PR at V-3, n.9.

108 [#**] CR at V-9,n.16, PR at V-3,n.16.

1% Progress payments are generally required once a contract is accepted. CR at III-2-3, PR at III-2.
10 CR at VI-13, PR at VI-3.
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a significant adverse impact on the condition of the domestic industry, and that these factors provide a
reasonable indication that the imminent LTFV imports pose a threat of material injury.'"!

CONCLUSION

For the foregoing reasons, we determine that there is a reasonable indication that the domestic
industry producing engineered process gas turbo-compressor systems, whether assembled or
unassembled, and whether complete or incomplete, is threatened with material injury by reason of
allegedly LTFV imports from Japan.

11 We have considered the present condition of the domestic industry as among the "relevant economic factors” in
our threat analysis.

17






PART I: INTRODUCTION

BACKGROUND

This investigation results from a petition filed on May 8, 1996, by Dresser-Rand Company,
Corning NY,! alleging that an industry in the United States is materially injured and threatened with
material injury by reason of less-than-fair-value (LTFV) imports of engineered process gas turbo-
compressor systems? from Japan. Information relating to the background of the investigation is provided
below.?

Date Action

May 8,1996 ....... Petition filed with Commerce and the Commission;* institution of Commission
investigation (61 FR 24952, May 17, 1996)

May29 ........... Commission's conference® '

Juned ............ Commerce's notice of initiation (61 FR 28164, June 4, 1996)

June2d4 ... ....... Commission's vote

June2d ........... Commission determination transmitted to Commerce

SUMMARY DATA

A summary of data collected in this investigation is presented in table I-1. Except as noted, UsS.
industry data are based on questionnaire responses of four firms that accounted for all U.S. production of
EPGTC systems during the period for which data were collected (January 1993-March 1996). Purchases
from foreign sources and imports are based on information supplied by U.S. purchasers, importers, and
producers and are believed to account for 100 percent of the subject systems sourced outside the United
States.

! The United Steelworkers of America (USW), Pittsburgh, PA, which represe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>