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EXECUTIVE SUMMARY

The House Committee on Ways and Means requested that the U.S. International Trade
Commission review the laws, regulations, and practices applicable to country-of-origin
markings, concentrating on the following:

a A legislative and administrative history of marking rules, including a
comparison of the concepts and approaches for determining country of origin
for foreign and domestic goods. '

a An analysis of the administrative processes for determining origin and for
appealing decisions on marking issues.

Q An evaluation of the problems that country-of-origin marking rules create for
industry, and the benefits of these rules to consumers. Information should be
sought on the costs to government and industry of enforcement and
compliance.

The Committee requested that the Commission focus its analysis of country-of-origin
marking on five industries: electronics, steel, pharmaceuticals, hand tools, and frozen
vegetables. In addition, the Commission was requested to provide available information on
concerns of other U.S. industries relating to such marking issues. In this report, the views
and concerns of industry, as well as consumer groups, are reflected in the discussion of
methods for determining origin (chapter 2), industry perspectives (chapter 4), consumer
perspectives (chapter 5), or the position of interested parties (appendix F). In addition to the
five requested industries, the analyses of specific industry sectors (chapter 6) covers
automobiles, light trucks, and automotive parts as well as textiles and apparel, because of the
existence of specific laws pertaining to the marking of these items, and footwear because of
significant “Made in USA” issues that have arisen recently in that industry.

The Commission undertook several efforts to ascertain the problems, costs, and benefits
associated with country-of-origin marking. A public hearing was held on April 10, 1996,
to accept testimony from interested parties, and the Commission also solicited and received
written comments. In addition, the Commission conducted an extensive search of consumer
literature, examined country-of-origin research as it relates to consumer preference, and
contacted a number of consumer and labor groups to obtain information on the benefits of
country-of-origin marking rules to consumers. Further, the Commission conducted a
telephone survey to ascertain the extent of industry concerns with country of origin marking
and to obtain data on the costs of complying with marking requirements. The Commission
contacted 512 companies and received responses from 435 companies and trade associations.
The Commission interviewed officials of the Federal agencies charged with administering
and enforcing the major U.S. laws requiring marking—the U.S. Customs Service (Customs);
the Federal Trade Commission (FTC); and the U.S. Department of Transportation, National
Highway Traffic Safety Administration (NHTSA)—and formally requested data on their
costs related to marking.
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Historical and Global Perspective

a The first U.S. marking statute was enacted in 1890. The basic requirement,
which has been in effect for more than one hundred years, is that virtually all
imported products (or their containers) must be marked with a foreign
country of origin. One purpose of the marking statute is to inform
consumers; the statute also operates to “protect” domestic producers. If an
imported product is subject to further, significant manufacturing in the
United States, then the manufacturer is considered to be the “consumer” of
the imported product, and the resulting product does not require a foreign
country-of-origin mark.

Q Country-of-origin determinations and related markings not only inform
consumers of the origin of imported products but also help to enforce trade
laws that are applied on a country-specific basis (e.g., application of tariff
rates, quotas, antidumping and countervailing duties, embargoes, and
qualification for government procurement programs). These laws generally
require that each imported product be deemed to have one, and only one,
country of origin.

a The country of origin is generally deemed to be the country where the
product was last subject to an economically, commercially or technically
significant manufacturing or assembly process (a “substantial
transformation™), although the country of origin for textiles and apparel is
determined under a new set of rules that was enacted in the Uruguay Round
Agreements Act (URAA). While virtually all imported products (or their
containers) must be marked at the time of importation, any imported product
that is substantially transformed in the United States after importation is
considered by Customs to be a domestic product that does not need to be
marked.

a Origin determinations are susceptible to varying interpretations that may
differ, depending on the character of the product, the circumstance of its
manufacture, and the purpose for which the origin determination is being
made. As a result, origin rules are being re-examined in a variety of venues.
The Treasury Department is considering the adoption of uniform U.S. rules
of origin that are intended to be more transparent, predictable, and consistent,
but that initiative has not received widespread support in Congress or among
industry groups. In the Uruguay Round, the contracting parties to the World
Trade Organization (WTO) agreed to pursue multilateral harmonization of
rules of origin, an initiative that could lead to the establishment of uniform
international rules of origin. In addition, the FTC is conducting a
comprehensive review of consumer perceptions of “Made in USA” claims in
product advertising and labeling, with a view to determining whether to alter
the current legal standard.
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Qa The primary marking statute, which is administered by Customs, generally
does not apply to products that are made in the United States, although there
are marking requirements that apply specifically to domestic automobiles
(and light trucks), wool products, and textile fiber products. Some U.S.
manufacturers nonetheless choose to mark, label, market, or advertise a
domestic product as “Made in USA.” In order for such a claim to be valid
and acceptable under the federal consumer protection law that is
administered by the FTC, the manufacturer must use wholly domestic parts
and labor.

a The standard for marking domestic products differs considerably from the
standard that applies to imported products. As a result, an imported product
may be marked “Made in Japan” as long as it is substantially transformed in
Japan,; the product does not have to be of wholly Japanese parts. However,
an identical product that is made in the United States (i.e., substantially
transformed) and sold in the U.S. market could not be marked “Made in
USA,” unless it is wholly of U.S. origin. On the other hand, if the same
product is exported, then foreign marking laws may require that it be marked
“Made in the United States.”

Qa The United States is considered to have one of the more broad and complex
marking regimes among industrialized nations. The European Union and
Japan, by comparison, generally rely on consumer protection laws rather than
marking requirements to prevent fraudulent or misleading claims about
origin. Australia, Canada, and Mexico generally require only that imports
for retail sale be marked. Since many countries have either no specific
marking requirement or generally limit marking to goods for retail sale, using
a change in tariff classification approach' for determining origin may not
generate the concern in other countries that has been expressed by U.S.
industry representatives.

Summary of Principal Findings

The ongoing globalization of production and procurement to achieve competitive advantage
has contributed significantly to the growing concern in many domestic product sectors about
country-of-origin marking.  Globalization is creating new challenges for industry,
government, and consumers. These challenges involve, respectively, a need to provide
accurate consumer product information; a need to ensurc that laws, regulations, and
procedures reflect commercial and economic realities; and a recognition that more detailed

! The use of CTC in conjunction with the concept of substantial transformation as an
approach to implement NAFTA Marking Rules and to harmonize rules of origin internationally 1s
discussed in chapter 2.
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information may serve to confuse consumers rather than to assist purchasing decisions, and
could hinder U.S. competitive ability.

These issues, and the sometimes inconsistent requirements of various U.S. marking regimes,
are some of the principal findings with respect to government and industry costs, and
industry concerns associated with country-of-origin marking. Along with benefits that
consumers attribute to origin markings, this summary also highlights suggestions of
interested parties that may offer alternative approaches for further consideration.

Compliance Costs to Industry

a Industry officials underscored the difficulty many firms have in providing
hard cost data. Nevertheless, of the 222 companies? that responded to the ITC
survey with respect to marking-related compliance costs,? virtually all
indicated that compliance costs associated with country-of-origin marking do
not represent a major share of net sales.* However, many companies
presenting testimony or submitting written statements noted that compliance
costs could be a burden.

a Nearly all of the 109 companies that provided either qualitative or
quantitative estimates of costs reported that such costs were less than 1
percent of total net sales, or were too small to quantify. Companies indicated
that such costs, even if identifiable, could not be passed on to retail
customers for competitive reasons. The remaining 113 companies
addressing marking-related compliance costs indicated they were unable to
provide an estimate, or that costs “are low’ and they do not track
compliance costs because of the additional accounting and overhead costs
that would be required.

% Representing 51 percent of the 435 companies that responded to the Commission’s
survey.

* The major types of costs directly associated with compliance requirements included
physical marking; administrative; warehouse, accounting, tracking, and inventory-carrying costs;
startup costs (systems, machinery, labeling inventory); expenses for multiple production lines; and
marketing/advertising. Also, see appendix F.

* There are notable exceptions. For example, see marking-related costs estimated by a
home furnishings producer (Pillowtex Corp.) associated with implementation of the URAA rules
of origin, transcript of hearing, p. 206, and chapter 6 (Textiles and Apparel). See added discussion
on costs in chapter 4 and chapter 6.

3 Although such responses could not be considered for purposes of estimating costs, the
responses suggest that some cost, albeit “low” or unable to be estimated, may be incurred in their
operations. In response to the ITC survey, virtually all of the companies that were unable to
estimate costs nonetheless identified the major types of costs incurred in complying with country-
of-origin marking requirements.



0 For companies that must begin to track and mark imports,® new computer
systems, inventory and warehouse requirements, new labels, and new
labeling machinery can translate into reported startup costs ranging from
$400,000 to several million dollars or more. Also, for companies with
sizable total sales, costs that are a small percentage of net sales can translate
into millions of dollars.” Companies expressed the concern that funds
expended in this manner could be invested in other company activities.

Qa For the companies® and organizations representing about 700 firms that
provided the Commission with estimates of annual operating costs in
complying with country-of-origin marking requirements, an order of
magnitude estimate of current and prospective annual operating costs could
exceed $100 million (table 4-6, chapter 4).° Separate start-up costs to track
and mark imports were estimated in a range totaling $37 million to $49
million.'°

a Annual operating costs to comply with the American Automobile Labeling
Act (AALA) are estimated to be $2 million in 1995 for 23 automobile
producers, according to the National Highway Traffic Safety Administration
(NHTSA). Separate start-up costs for these producers were estimated by
NHTSA at $13 million. Combined start-up and first-year operating costs of

¢ Companies may need to do this because of new origin regimes (e.g., NAFTA, URAA)
or changes in the way Customs interprets substantial transformation or origin determinations. For
example, Pillowtex Corp. estimates that implementation of the URAA rules of origin would cost
nearly $1.5 million, post-hearing submission, Apr. 19, 1996; Taylor Made Golf Co. estimates
marking costs under NAFTA Marking Rules at $1.7 million, with an added $6 million in inventory
costs, post-hearing submission, Apr. 22, 1996; substantial transformation and tariff classification
shift interpretations are estimated to initially cost food processors at least $8.6 million and a hand
tool producer $9 million, see appendix F.

7 For example, Intel Corp. estimates a $4 million annual cost to mark its semiconductors,
circuit board assemblies and other products, transcript of hearing, p. 136; this cost represents 0.02
percent of Intel’s annual net revenues in 1995 of $16.2 billion (annual 10K report).

& Individual company costs reported as a share of net sales range from an estimated low
value of $5,000 to a high of $9 million, based on 1995 sales derived from company annual reports
and ITC survey data.

? Cost estimates may be somewhat overstated, based on using a 1-percent figure to
calculate costs as a percent of net sales when a response was “less than 1 percent.” Costs may be
understated due to an inability to quantify costs for qualitative assessments (such as minimal,
minor, or low) and the difficulty in acquiring aggregate “industry-wide” cost estimates. The
possible magnitude of such industry-wide costs is illustrated by estimates of compliance costs of
$50 million per annum provided for one entire industry, for example, representing about 0.01
percent of total net industry sales of $55 billion; post-hearing brief of Semiconductor Industry
Association, p. 5.

17t should be noted that, since response was voluntary and this survey was not a random
sample, the survey results may not be representative of particular sectors. Views occasionally
diverged between companies within the same industry. There were a number of cases where one
company provided cost data while others indicated that they could not quantify the data or
believed such costs to be minimal or negligible. Therefore, results from the survey cannot be
extrapolated to generalize about a particular industry or the economy as a whole.
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AALA labeling for 15,000 auto parts companies are estimated by NHTSA to
range from $600 million to $1.2 billion, averaging $40,000 to $80,000 per
firm.

u According to some companies, there are indirect costs associated with the
uncertainty of marking requirements. For example, compliance with
Customs regulations or decisions that involve “subjective’ interpretations, or
changes in interpretations of substantial transformation, may cause
companies to consider a shift in investment or production to foreign
operations. Companies would prefer, for commercial reasons, not to mark a
foreign country of origin on certain finished products. Companies believe
such markings are misleading to consumers when substantial value-added by
their U.S. operations is deemed by Customs as not resulting in a substantial
transformation, thus requiring a foreign origin mark. Such rulings, they
assert, may diminish the value of existing investments and potentially cause a
loss of production and employment for affected companies.

Costs to Government for Administering and Enforcing Marking Laws

a The cost to the U.S. Government to administer and enforce the major laws
and regulations requiring country-of-origin marking, and preventing
deceptive or unfair claims of origin, varied between an estimated $3.3
million to $3.6 million during fiscal years (FY) 1993-95. Administration
includes activities such as issuing regulations and rulings. Enforcement
includes investigation and court proceedings.

Q Customs estimated certain expenditures for administering and enforcing
marking requirements at between $1.6 million and $1.8 million during FY
1993-95." These expenditures are primarily salary costs for issuing ruling
letters, rulemaking, other legal costs, and investigations of country-of-origin
marking violations. However, Customs was unable to provide an estimate of
salary costs incurred in reviewing imports for marking sufficiency by
personnel at the ports-of-entry, although Customs indicates that such costs
are considerable. Based on consultations with Customs personnel costs for
issuing marking violations and certifying proper remarking at ports-of-entry
would add $850,000 to $1.2 million annually to Customs marking-related
costs during FY 1993-95. In addition, Commission estimates of benefits
associated with the salary costs related to ruling letters, rulemaking, other
legal costs, and investigations of marking violations would add $319,000 to
$377,000 to such costs during FY 1993-95.

Q The FTC estimated an increase in annual costs from $156,000 to $416,000
during FY 1993-95 for administering and enforcing laws and regulations
under the Wool Products Labeling Act of 1939, Textile Fiber Products

U Includes a small share of cost data provided by Customs to the Commission on a
calendar year basis.



Identification Act, and Fur Products Labeling Act, and preventing deceptive
and unfair acts related to claims of country of origin under section 5 of the
Federal Trade Commission Act. The increase in FY 1995 included
expenditures for processing two cases alleging deceptive claims of U.S.
origin under section 5 of the FTC Act; such cases appear sporadically before
the FTC.

NHTSA estimates that the cost of administering and enforcing the American
Automobile Labeling Act (AALA) increased from $91,725 to $136,713
during FY 1993-95. Almost all of NHTSA costs under the Act have been for
regulatory rulemaking since its enactment by Congress in November 1992;
labeling became effective in August 1994. To date, enforcement has focused
on assuring that automobile producers are generating the information
required under the AALA.

Industry Concerns Regarding Country-of-Origin Marking

a

Sixty-eight percent of the 435 companies responding to the ITC telephone
survey stated they do not have concerns or problems with U.S. country-of-
origin marking requirements. With regard to foreign country-of-origin
marking requirements, 78 percent of 381 survey responses indicated that
they do not have any problems or concerns.

Major issues identified by companies and trade associations that expressed
concerns about marking requirements are:
- Technical or commercial difficulty of marking a product

— . Administrative burdens and overhead costs associated with tracking
imported goods that are commingled when producing finished
products

- Uncertainty about the marking requirements

- Conflict between the various marking laws and regulations issued by
Customs, NHTSA, FTC, the Food and Drug Administration, and
other Government agencies

Marking concerns related to origin determinations include:
- Changing interpretations of what constitutes substantial

transformation and where it occurs

- Changes resulting from universal application of the “change of tariff
classification” principle embodied by NAFTA rules of origin

- Anticipated problems due to changes in origin determination on a
most favored nation basis
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- Lack of harmonization between U.S. and foreign regulations, and
among various foreign regulations, especially differences in the
applied definitions of substantial transformation

According to many companies, marking issues associated with globalization
of production can include: '

- Multiple foreign origin markings on products that may misinform
and perhaps mislead consumers, and do not clarify that the
processing and manufacture of the final product is performed in the
United States

- A product with foreign content that can be sold in foreign markets
(Mexico and Canada, for example) as “Made in USA” but either
cannot be sold domestically as “Made in USA” or must be marked
with a foreign origin '

- A disincentive to use North American content and an incentive to
procure inputs on the basis of non-economic factors, in order to limit
the marking burden and to avoid labeling that would mislead the
consumer

Opinions vary widely within and between industries with regard to the FTC
standard for “Made in USA.” The principal concerns expressed were: (1)
both the strictness or the perceived weakening of the FTC threshold for
unqualified marking of “Made in USA”; (2) inconsistency among the FTC
standard, NAFTA or URAA rules of origin regimes, and Customs marking
regulations and underlying origin determinations; and (3) inconsistency
between the FTC standard and foreign customs’ requirements. These
inconsistencies can result in requirements to mark goods for export “Made in
USA,” when these goods cannot be so marked for domestic sale or must be
marked with a foreign origin. Similarly, imports that contain components
procured in multiple countries are marked based on where substantial
transformation occurred; similar products manufactured in the United States
are precluded from being marked “Made in USA.”

The current FTC standard for “Made in USA” claims requires that the
product’s materials and labor be of “wholly domestic” origin. The FTC has
proposed in a recent consent agreement to alter the description of this
standard to “all or virtually all” of domestic origin, but indicates that the
standard itself has not changed; the consent agreement is on hold pending
completion of a review of the standard by FTC. Many companies reportedly
cannot meet this standard because they purchase components or materials
from offshore either to remain cost competitive or because certain inputs are
not produced in the United States. In other instances, some U.S. firms have
expressed concern that products containing all U.S. components but exported
for assembly and then shipped back to the United States cannot meet the
threshold for “Made in USA” claims.



Customs has proposed that the country-of-origin marking rules applied to
NAFTA goods (19 CFR 102) be applied to all imports to the United States.
This proposal, which uses a change in tariff classification (CTC or “tariff-
shift” rules) for determining origin,'? has raised concern among industries as
to how or whether CTC will continue to recognize significant value-added
from U.S. operations. Customs has stated that a shift would allow the United
States to have a system of uniform rules of origin that could then be proposed
to the WTO effort to harmonize rules of origin. A number of companies
indicate that the NAFTA rules could represent a change from the current
country-of-origin marking requirements and that WTO harmonization may
change the requirements for a second time, resulting in an excessive
compliance burden. In part as a result of Congressional concerns, Customs
has decided that the proposal to extend Section 102 to all trade should not be
adopted as a final rule at this time but rather should remain under
consideration for implementation at a later date."?

Many interested parties offered suggestions for changes to the existing
marking regimes. The suggestions that were offered most often were: (1) to
limit country-of-origin marking to imported goods for retail sale; (2) to pass
legislation excepting certain additional imported products and their
containers from country-of-origin marking; and (3) to harmonize the
Customs rules of origin and the FTC standard for unqualified “Made in
USA” claims. A summary of these suggestions is provided in table A, which
appears at the end of this Executive Summary.

Consumer Benefits of Country of Origin

a

Country-of-origin marking is perceived by many industry representatives and
consumer groups'* as an important tool that enables consumers to
differentiate between domestic and imported products, and to make informed
purchase decisions. However, one consumer group, Consumers for World
Trade, believes such marking can be misleading and costly, given the
complexities of globalized production. -

Country-of-origin is only one of many factors that consumers consider when
making a purchasing decision. Often, country of origin is less important than
other factors such as price, quality, warranty, product features, brand name,
and the reputation of the seller; however, it can be the determining factor
when making a purchase decision. Also, research suggests country-of-origin
is more important to older than to younger Americans.

12 The CTC approach is generally based on the concept of substantial transformation.
361 F.R. 28933, June 6, 1996.
14 Commission contacts or groups providing views included the Consumer Federation of

America, Public Citizen, Consumers Digest, The Consumers Union, Consumers for World Trade,
Made in USA Foundation, Crafted with Pride in U.S.A., International Brotherhood of Teamsters
AFL-CIO, Union Label and Service Trades Department AFL-CIO, and the National Consumers

League.



The benefits of country-of-origin marking to consumers are not easily
quantifiable. Some industrial consumers underscore the need for stronger
enforcement for liability reasons. Research on whether consumers would
pay to know the origin of products is limited, but several studies show that
consumers are willing to pay more for products made in the United States.

Consumer studies assessing the value of country-of-origin marking have
yielded somewhat inconsistent results, although most domestic consumers
indicate a preference for U.S. products over imported products. Consumers
vary in their general opinions of how much domestic content a product
marked "Made in USA" contains, and expectations of U.S. content vary
based on the type of product in question. It also appears that brand names
can mislead consumers regarding the perceived origin of a product.

Country-of-origin marking is more important in certain product areas than
others. Products most consistently identified in consumer surveys as being
scrutinized for country of origin are automobiles, clothing, and electronics.
Some surveys provide evidence that origin may be less important to
consumers for certain products such as shoes, furniture, food, and toys.

Alternative Marking Approaches Suggested by Interested Parties for
Further Consideration

During the course of the investigation, interested parties made numerous suggestions
regarding alternative marking approaches (table A). Some of the major suggestions are
highlighted below.

d

While many companies have no concerns with marking requirements, some
firms that do have concerns contend that their marking problems may be best
addressed by exempting their products from current marking regulations, or
by clarifying marking measures to ensure that inaccurate consumer
information does not result from the requirement to label certain finished
products with a foreign origin. In this regard, certain companies or industries
believe that proposed legislation'® in Congress may eliminate marking
burdens that may be inconsistent with commercial realities, while enabling
firms to remain internationally competitive and still provide accurate
consumer information. Such legislation may increase the administrative
burdens of Customs by expanding the number of regulations or exceptions.

Some companies that use imported inputs suggest that limiting marking
requirements to goods for retail sale could potentially remove much of the
controversy arising from inconsistent interpretation of substantial
transformation principles. This is especially true for firms where imported
production inputs for U.S. operations that confer significant value-added to

' See chapter 3, table 3-7.



the final product still require a foreign country-of-origin designation. If
production inputs and containers of industrial inputs were excluded, U.S.
marking requirements would be more or less harmonized with existing
practices of Canada and Mexico as well as the marking requirements of most
other countries. U.S. retail consumers would still be informed as to country
of origin. Some manufacturers, however, stated that country-of-origin
markings provided a relatively inexpensive means of tracking imported
components to differentiate product quality and liability, verifying foreign
content for buy-domestic requirements, and enabling more effective
enforcement by Customs.

Industry officials note that many of the problems and uncertainties they face
regarding substantial transformation determinations could perhaps be
eliminated if procedures were codified into rules that are more predictable,
consistent, and transparent. Many firms urge that Customs adopt measures to
streamline rulings and protest procedures, whereby industry input might be
sought in advance of rulings in order to avoid unnecessary litigation and
administrative burden. This is especially important to firms in cases where a
change in rules or interpretation of origin is envisioned in a pending Customs
decision.

If marking remains a requirement for many goods, particularly production
inputs, U.S. producers of certain goods contend that they may be at a
competitive disadvantage because of consumer preferences regarding
different countries. This occurs under the existing requirement that U.S.
producers label domestically-manufactured products with a foreign origin,
while foreign producers may be able to label essentially the same product
with a country having a more favorable reputation with U.S. consumers.

With regard to international harmonization of rules of origin, many firms
assert that delaying unilateral steps by the United States to establish new U.S.
origin rules could avoid the potential requirement for certain industries to
face multiple changes to comply with new rules. However, it appears that
many of the issues that have developed with respect to country-of-origin
marking in the United States may still remain even after WTO harmonization
of rules of origin.

Companies have noted that it may be possible, in some or many instances, to
rely solely on consumer protection laws that forbid fraudulent or misleading
labeling or that require labeling to inform the consumer of ingredients and
other essential information. Such an approach may help to reduce conflicts
or redundancies with the requirements for marking imports.

As a result of a more globalized economy, many U.S. firms cannot meet the
unqualified “Made in USA” standard and still remain competitive. The
FTC’s current review of the existing standard for “Made in USA” labeling
has stimulated a number of proposals, including recommendations to align
FTC standards with existing Customs rules of origin as a way to address
many of the problems of industry. ‘

Xvil



Table A

Suggestions by interested parties concerning marking laws and regulations

Section 304 of
the Tariff Act
of 1930

Maintain current marking
requirements, including strong
enforcement of the law.

Agriculture: Burnette Foods, Florists’ Transworld
Delivery (FTD) Association, International Brotherhood
of Teamsters AFL-CIO, Mason Country Fruit Packers
Co-op, Inc., Michigan Agricultural Cooperative
Marking Association, Inc. (MACMA), Morrison
Orchards, United Foods, Inc.

Textiles and apparel: American Apparel
Manufacturers Association (AAMA), American Textile
Manufacturers Institute (ATMI), Crafted With Pride in
U.S.A. Councl, Inc.

Cutting tools: Allied Machine & Engineering Corp.,
Cogsdill Tool Products, Inc., Criterion Machine Works,
Jarvis Cutting Tools, Inc., Keo Cutters, Koncor
Industries, Moon Cutter Co., Inc., Precision Twist Drill
Co., SGS Tool Co., Talbot Holdings, Ltd., United
States Cutting Tool Institute (USCTI)

Hand tools: Component Specialty, Inc., Danaher
Corp., Snap-on, Inc., Laclede Steel Co., Vaughan &
Bushnell Manufacturing Co., Wright Tool Co.

Steel products: American Pipe Fittings Association
(APFA), Committee of Domestic Steel Wire Rope and
Specialty Cable Manufacturers, Committee on Pipe
and Tube Imports (CPTI), Diamond Chain Co.,"
Weldbend Corp., Wheatland Tube Co.

Others: AFL-CIO Union Label & Service Trades
Department, Eastman Kodak Co., Made in the USA
Foundation, McPhillips Manufacturing Co., Inc.,
Municipal Castings Fair Trade Council, Oneida, Ltd.,
Torrington Co., United States Tuna Foundation

o Limit marking to imports for
retail sale (i.e., consumer goods);
o Eliminate marking requirements on
industrial products;
o Limit marking to certain products.

American Wire Producers Association (AWPA), Digital
Equipment Co., Eli Lilly and Co., Intel Corp., Joint
Industry Group (JIG), National Council on International
Trade Development (NCITD), Natural Feather &
Textiles, Inc., Pharmaceutical Research and
Manufacturers of America (PhRMA), law firm of
Sonnenberg & Anderson, Kraft Foods, Inc., Xerox
Corp.

Table continued on next page.

Xviil




Section 304 of
the Tariff Act
of 1930
continued

Exempt certain products from marking:

o semiconductors

o spare parts for repairs, including
repair kits for photocopiers

o parts, components, and
subassemblies imported for repair

and/or then reexported

o metal forgings for hand tools

o food products

o vinyl flooring

o accessories and components
packed for retail sale with finished
electronics products

o golf clubs and parts thereof

Semiconductor Industry Association (SIA) and Intel
Corp.; In opposition: Micron Technology Corp.

Xerok Corp., Digital Equipment Corp.

Aerospace Industries Association (AlA), Digital
Equipment Corp., Automotive Parts Rebuilders
Association

Rep. Nancy L. Johnson (R-6-CT), Sr. Member, House
Ways and Mean Committee,

The Stanley Works, Fleet Bank

In opposition: Component Specialty, Inc., Danaher
Corp., Snap-on, Inc., Vaughan & Bushnell
Manufacturing Co., Wright Tool Co.

Pillsbury Co., Joint Industry Group (JIG)
House Corp. (Canada, with U.S. subsidiary)
American Association of Exporters and Importers

(AAEI)

Ajay Sports, Inc., Coastcast Corp., Daiwa Corp.,
Lamkin Leather & Rubber Co., Lynx Golf, Taylor Made
Golf Co., Inc., Joint Industry Group (JIG)

Require marking on certain products:

o door hinges

o perishable food items, including cut
flowers

Hager Hinge Co.
Floral Trade Council; In opposition: Florists'
Transworld Delivery (FTD) Association

Eliminate marking altogether.

Customs Advisory Services, Inc., Deloitte & Touche
LLP, International Business-Government Counselors,
Inc. (IBC)

Eliminate marking of products with
commingled ingredients or develop a
workable rule for marking commingled
goods.

American Frozen Food Institute (AFFI), Kraft Foods,
Inc., National Food Processors Association, Pillsbury
Co.

Modify Customs interpretation of
marking requirements under section
334 of the Uruguay Round Agreement
Act with respect to textile home
furnishings.

Paris Accessories, Inc., Pillowtex Corp.

Allow more generic origin labels (e.g.,
“Made in Europe”).

International Mass Retail Association (IRMA)

Table continued on next page.




Section 304 of
the Tariff Act
of 1930-
continued

Modify Customs regulation at 19 CFR
134.46 which is used to discriminate
against footwear. Regulations should
be modified to allow footwear to be
treated in the manner of other
merchandise and not require close
proximity marking and equal size
requirements when U.S. geographic
name is used.

Footwear Distributors and Retailers of America
(FDRA)

Modify section 1304(c) to read “In any
event, no item which is otherwise
required by law or applicable industry
standard or custom to be marked on
the outside with technical or other
product information shall be entitled to
an exemption from marking.”

Committee on Pipe and Tube Imports (CPTI)

For certain pipe and fittings under 19
U.S.C. 1304(c), limit the application of
exceptions under 19 U.S.C. 1304(a)(3)
to only NAFTA parties.

Committee on Pipe and Tube Imports (CPTI)

Reword 19 U.S.C. 1304a(3)(G) and
reverse Customs’ past rulings to
except products that are significantly
processed but not substantially
transformed from marking
requirements.

Cold Finished Steel Bar Institute

Require stricter marking to show
country of manufacture of materials
and country of processing.

Newcomer Products, Inc. (cutting tools)

Section 102
NAFTA
Marking Rules
for NAFTA
goods

These rules are adequate.

Eastman Kodak Co.

Repeal these rules for NAFTA goods.

Fuji Vegetable Olil, Inc.

Modify these rules for NAFTA goods
to conform with section 304 and to
clarify instances where a change in
tariff classification principle does not
consider significant value-added in a
substantial transformation by
operations in the United States.

American Frozen Food Institute (AFFI), Kraft Foods,
Inc., Natural Feather & Textiles, Inc.

Reinstate original tariff shift rule for
marking golf clubs as of Jan. 3, 1994.

Hitchiner Manufacturing Co., Inc., Ajay Sports, Inc.,
Coastcast Corp., Daiwa Corp., Lamkin Leather &
Rubber Co., Lynx Golf, Taylor Made Golf Co., inc.

Eliminate 19 CFR 102.14, regarding
goods returned to the United States
after being processed in other NAFTA
countries. Customs is eliminating this
regulation, effective August 5, 1996
(61 F.R. 28935, June 6, 1996).

Golf clubs and parts: Ajay Sports, Inc., Coastcast
Corp., Daiwa Corp., Lamkin Leather & Rubber Co.,
Lynx Golf, Taylor Made Golf Co., Inc.

Table continued on next page.




Extend section
102 NAFTA

Marking Rules
to all imports

Apply the section 102 NAFTA Marking
Rules to all imports.

Copper & Brass Fabricators Council, Inc., P.B. Feller,
McKenna & Cuneo, Specialty Steel Industry of North
America (SSINA), Vaughan & Bushnell Manufacturing
Co.

Do not extend the section 102 NAFTA
Marking Rules to all imports.

American Frozen Food Institute(AFFI), Eli Lilly and
Co., Pharmaceutical Research and Manufacturers of
America (PhRMA), The Stanley Works, Weldbend
Corp., Xerox Corp.

Golf clubs: Ajay Sports, Inc., Coastcast Corp., Daiwa
Corp., Lamkin Leather & Rubber Co., Lynx Goff,
Taylor Made Golf Co., Inc.

FTC standard

for unqualified

statements of

“Made in USA”
label

Maintain the FTC standard as is.

Hand tools: A distributor for Mac Tools, Component
Specialty, Inc., Danaher Corp., Snap-on, Inc,,
Vaughan & Bushnell Manufacturing Co., Vulcan Forge
and Machine Co. of San Jose, Inc., Wright Tool Co.
Other: AFL-CIO Union Label & Service Trades
Department, American Textile Manufacturers Institute
(ATMI), Crafted with Pride in U.S.A. Council, Inc.,
Diamond Chain, Co., Eastman Kodak Co., National
Association of Hosiery Manufacturers (NAHM),
Welbend Corp.

Harmonize the FTC standard with
section 304, and base the FTC
standard on the last substantial
transformation test.

Digital Equipment Corp.

Change the FTC standard to include -
consideration of significant value-
added to products through U.S.
operations.

Hand tools: Fleet Bank, The Stanley Works,

Other: Bicycle Manufacturers Association of America,
Inc., Brown & Williamson Tobacco Corporation,
Electronic Industries Association, Brass Craft
Manufacturing Co., Footwear Distributors and
Retailers of America (FDRA), Made in the USA
Foundation, law firm of Sonnenberg & Anderson

Harmonize the FTC standard for
labeling textile fiber products with
section 334 of the URAA to allow
proper marking of textile home
furnishings.

Paris Accessories, Inc.

American Repeal, modify, or do not use the American International Automobile Dealers
Automobile AALA. Association (AIADA), Association of International
Labeling Act Automobile Manufacturers, Inc. (AIAM)

(AALA)

Other laws or Harmonize hull identification numbers National Marine Manufacturers Association (NMMA)
regulations (HIN) in 33 CFR 181 with International

Standards Organization standard.

Table continued on next page.




Rules of origin

Base all origin determinations on a
change in tariff classification.

National Council on International Trade Development
(NCITD), Association of International Automobile
Manufacturers, Inc. (AIAM)

Harmonize section 304 of the Tariff
Act of 1930 to conform with the Food
and Drug Administration’s definition of
manufacturing processes for drugs.

Eli Lilly and Co., Pharmaceutical Research and
Manufacturers of America (PhRMA)

Modify, amend, or repeal section 334
of the Uruguay Round Agreements
Act.

Natural Feather & Textiles, Inc.

Harmonize all U.S. Government rules
of origin.

American Association of Exporters and Importers
(AAEI), Brass Craft Manufacturing Co., The
Federation of the Swiss Watch Industry, W. D.
Outman Il, Baker & McKenzie, The Stanley Works

Harmonization rules of origin through
WTO.

International Mass Retail Association (IMRA),
Specialty Steel Industry of North America (SSINA),
The Federation of the Swiss Watch Industry, Vaughan
& Bushnell Manufacturing Co.

Customs
regulations

Streamline rulings procedures under

"19 CFR 177.

Natural Feather & Textiles, Inc., Pillsbury Co., Xerox
Corp.

and
procedures

Do not modify/revoke rulings Customs
previously issued to National Hand
Tool Co.

Rep. Nancy L. Johnson (R-6-CT), Sr. Member, House
Ways and Mean Committee, Consolidated Casting
Corp., Lone Star Gas Co., Plymouth Tube Co., Rack
Technology, Inc., The Stanley Works

Review Customs' process for
determining when a product
undergoes a substantial
transformation.

American Institute for International Steel, Inc., BGE
Ltd., Brown & Williamson Tobacco Corporation

Source: Compiled

by the staff of the U.S. International T

rade Commission.
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CHAPTER 1
Introduction

In July 1995, the Subcommittee on Trade of the House Committee on Ways and Means held
hearings on rules of origin and country-of-origin marking for both foreign and domestic
goods.! Views expressed at the hearings ranged widely, reflecting the commercial interests
and competitive implications surrounding these issues. In an effort to gain a more thorough
foundation for consideration of legislative initiatives, the House Committee on Ways and
Means requested that the U.S. International Trade Commission initiate an investigation
under section 332 of the Tariff Act of 1930 to review the laws, regulatlons and practices
applicable to country-of-origin marking.

Following receipt of the Committee’s request on January 11, 1996 (appendix A), the
Commission instituted investigation No. 332-366, Country-of-Origin Marking: Review of
Laws, Regulations, and Practices, under section 332(g) of the Tariff Act of 1930 (19 U.S.C.
1332(g)) on February 5, 1996. Notice of the investigation was published in the Federal
Register (61 F.R. 5802-5803) on February 14, 1996 (appendix B).

Purpose and Scope

In its letter requesting the investigation, the House Committee on Ways and Means asked
the Commission to review the laws, regulations, and practices applicable to country-of-origin
markings. The Committee specifically requested that the Commission’s report include the
following:

a A legislative and administrative history of marking rules, including a
comparison of the concepts and approaches for determining country of origin
for foreign and domestic goods.

Qa An analysis of the administrative processes for determining origin and
appealing decisions on marking issues.

a An evaluation of the problems which country-of-origin marking rules create
for industry, and the benefits of these rules to consumers. Information was

! U.S. House of Representatives, Committee on Ways and Means, Subcommittee on
Trade, Rules of Origin: Hearing before the Subcommittee on Trade of the Committee on Ways and
Means, 104th Cong., 1st sess., Serial 104-27, July 11, 1995.

2 Letter from House Committee on Ways and Means to the U.S. International Trade
Commission requesting an investigation under section 332 of the Tariff Act of 1930, Dec. 22,
1995 (see appendix A).
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also requested on the costs to government and industry of enforcement and
compliance.?

The Committee requested that the Commission provide specific information on five
industries: electronics, steel, pharmaceuticals, hand tools, and frozen vegetables. The
Commission was also requested to provide available information on any other U.S. industry.
The Commission has included specific analyses on the automobile and automotive parts
industries, as well as on the textile and apparel industries because of the existence of specific
laws pertaining to the marking of these items. In addition, the Commission has provided an
analysis of the footwear industry because of significant “Made in USA™ issues currently
pending at the Federal Trade Commission regarding athletic footwear.

Overview of Country-of-Origin Marking

Country-of-origin marking is the marking of products with a mark or label, usually spelling
out the name of the country from which a good originated or where a good underwent its last
substantial transformation.’ Many justifications are cited for the use of country-of-origin
marks. The one most frequently mentioned is the need to provide information to consumers
to assist them in their purchasing decisions. Governments have required country-of-origin
marks in order to help avoid false commercial designations on products, with the intended
benefit of protecting domestic consumers from fraud and manufacturers from fraudulent
look-alike products. Governments have also used marking as a method to verify certificates
of origin for duty purposes, and to enforce import quotas and antidumping and
countervailing duty laws. Interested parties that testified at the Commission’s public hearing
on April 10, 1996, provided differing perspectives on many of the uses and implications of
country-of-origin marking requirements, as discussed in this report.

In the United States, several government agencies are involved in implementing and
enforcing different laws that affect country-of-origin marking. Domestic businesses have
sometimes complained that the laws and regulations governing such marking can give rise
to problems regarding a variety of issues, including conflicts among these laws; the
administration of the laws and regulations, and the associated burden of compliance; the
rules of origin that underlie the marking of articles; and the value of these laws to consumers.

* Ibid

* In this report, “Made in USA” refers to any message in which the terms, text, phrases,
images, or other depictions refer solely to the United States as the country of origin, without
disclosing the extent or fact of foreign components or labor. “Made in America,” “U.S.-Made,”
and “All American” are examples of equivalent terms.

3 The legal concept of substantial transformation is reviewed in chapter 2.
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Global Perspective on Legal Regimes

Country-of-origin marking laws were first enacted in the 1880s® in various European
countries to distinguish imported goods (particularly German goods) from domestic goods,
and became mandatory in the United States in 1891 with the enactment of the Tariff Act of
1890. While a number of industrialized countries maintain country-of-origin marking
regimes, the United States is considered to maintain the broadest and most stringent set of
marking requirements. U.S. marking laws originally covered “all articles of foreign
manufactu}re;”7 however, certain classes or kinds of products have been excepted, such as
crude substances and most steel products, either through legislative or regulatory
amendments. Country-of-origin marking has been handled somewhat differently by various
countries. Many countries rely extensively on laws that prohibit misrepresentations of
origin, while other countries limit country-of-origin marking requirements for imports to
certain products.® European Union (EU) member states are prohibited from requiring
country-of-origin marking of domestically produced and imported products, as this would
violate Article 30 of the Treaty of Rome that established the EU. Marking of products by
EU companies is voluntary. The EU and member states maintain laws and regulations,
usually related to consumer protection, that prohibit misleading and false claims of origin.’
Germany, for example, applies through domestic legislation the Madrid Agreement on the
Suppression of False or Misleading Declarations of Origin of 21 March 1925, to the
marking of imports or exports, and also has treaties with some countries regarding the
geographic origin of goods."!

A number of countries with marking requirements limit them principally to finished articles
for retail sale or to products where domestic production is quite sensitive to import
penetration. Canada requires conspicuous country-of-origin marking, in English or French,
for goods of personal or household use; certain hardware items (excluding hand tools, except

§ U.S. Tariff Commission, Dictionary of Tariff Information (Washington: GPO, 1924),
Pp- 206-207.

7 Section 6 of the Tariff Act of 1890.

8 In the GATT’s early days, country-of-origin marking was recognized as a trade issue. A
GATT Working Party was established to examine proposals by the International Chamber of
Commerce for the basis of an international arrangement regarding marks of origin, though no
arrangement resulted. GATT, Basic Instruments and Selected Documents, Fifth Supplement:
Decisions, Reports, etc. of the Eleventh Session (Geneva: GATT, Jan. 1957), pp. 103-108.

9 See European Court of Justice cases 113/80 Commission vs. Ireland, 1981, ECR 1625
and 207/83 Commission v. United Kingdom, 1985 ECR 1201. See also Nicholas A. Zaimis, EC
Rules of Origin, ( London: Chancery Law Publishing, 1992), pp. 86-88.

1 This treaty is maintained by the United Nations World Intellectual Property
Organization.

1 Strobl, Killius & Vorbrugg, Business Law Guide to Germany, 2d ed., (CCH Editions,
Ltd.: Bicester, Oxfordshire, 1988) pp. 103.
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files and rasps); novelties and sporting goods; certain paper products; and wearing apparel.'2
Reportedly, Canadian Customs accepts different forms of marking for goods of North
America Free Trade Agreement (NAFTA) parties, such as “Produced in USA”, “Assembled
in USA,” or “Made in USA with foreign components.”™*® Like Canada, Mexico requires
labeling of imported products put up for retail sale.'* Australia, under its Commerce (Retail
Descriptions) Act of 1905, reportedly requires marking on imported goods put up for retail
sale and certain other products.'

Questions on the value to consumers of country-of-origin information generate diverse
viewpoints among and between researchers, industry, and consumer groups in the United
States. There also appears to be more interest in country-of-origin marking by consumers
in newly industrializing countries than those in developed countries. According to one
study, Chileans rely more on the country-of-origin marking than do Belgians, who rely more
on brand names.’® Another study reported that Koreans attach greater importance to a
product’s country of origin than do European respondents.'’

Approach

The Commission took a number of steps in order to provide the information requested by the

Committee. It held a public hearing and solicited written statements; it sought information

from relevant government agencies; and it conducted an extensive telephone survey of
~ industry and consumer groups.

The Commission identified the various provisions of law that relate to country-of-origin
marking on imported or domestic merchandise, or that directly affect marking or labeling
claims. These include provisions in the Tariff Act of 1930, the North American Free Trade
Agreement Implementation Act, the Federal Trade Commission Act, the Wool Products
Labeling Act of 1939, the Textile Fiber Products Identification Act, the Lanham Trademark
Act of 1946, and the American Automobile Labeling Act. To develop an understanding of

12 Revenue Canada, Customs and Excise, Memorandum D11-3-1, as reprinted.in
McGoldrick’s Canadian Customs Tariff “Harmonized Tariff”, 101st ed., vol. 1 (Montreal:
McMullin Publishers, Ltd., 1994), pp. 796-800.

13 Stuart P. Seidel, Assistant Commissioner, Office of Regulations and Rulings, U.S.
Customs Service, U.S. Department of the Treasury, written statement to the FTC, “Made in USA
Policy Comment,” FTC File No. P894219, Jan. 16, 1996, p. 5.

14 See Mexico’s Ley Federal Sobre Metrologia Y Normalizacion (Metrology and
Standardization Federal Law); Ley de Comercio Exterior (Foreign Trade Law); and Nueva Ley
Aduanera (New Customs Law), which form the basis for country-of-origin marking. To become
law, country-of-origin marking requirements must be published in the Diario Oficial de la
Federacion.

15 Australia’s Commerce (Retail Descriptions) Act of 1905.

16 Sadrudin A. Ahmed and Alain d’Astous, “Country-of-Origin Effects in the Context of
NAFTA: The Case of Chile,” Proceedings, American Marketing Association, 1995.

17 Johann P. Du Preez, Adamantios Diamantopoulos, and Bodo B.Schlegelmich, “Product
Saliency and Attribute Saliency: A Three-Country Empirical Comparison,” Journal of
International Marketing, Aug. 1995.
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the laws and regulations applicable to marking, as well as an understanding of the
administrative processes, Commission staff met with officials of the U.S. Customs Service
(Customs), the Federal Trade Commission (FTC), and the U.S. Department of Transportation
(DOT). Commission staff also contacted trade lawyers and industry representatives to obtain
their views of how the administrative processes work. The Commission sent letters to the
relevant agencies formally requesting data on the costs to government of administration and
enforcement of U.S. marking regulations.'”® Information was also collected by examining
the public records of these and other U.S. Government agencies, the U.S. Courts, and the
Congress. In addition, staff attended a public workshop sponsored by the FTC on “Made in
USA” labeling on March 26-27, 1996. This workshop was conducted to assist the FTC in
determining (1) whether the FTC should alter its legal standard regarding the use of
unqualified “Made in USA” claims, and (2) how domestic content should be measured under
any future standard.

Early in the investigation, staff of the Committee’s Subcommittee on Trade indicated that
it would be beneficial if the Commission could develop data on the costs to industry of
complying with country-of-origin marking requirements, since such data were not provided
in testimony presented during Committee hearings in July 1995 on rules of origin and
marking issues. The Commission held a public hearing'® in Washington, DC on April 10,
1996 to hear testimony on marking issues (see appendix C for a list of hearing participants).
The Commission also specifically requested interested parties to provide estimates of the
costs associated with marking requirements (see appendix D for the Commission’s news
release, a sample of the Commission’s letter sent to 239 company and association executives
and trade lawyers, and opening remarks at the Commission’s public hearing). In addition,
the Commission received written statements from 104 interested parties (see appendix E for
a summary of written statements of interested parties). Commission staff also conducted
limited fieldwork within the time constraints of the study, and contacted by telephone
512 companies and trade associations that resulted in 435 responses.

To develop information on the benefits to consumers, the Commission contacted consumer
and labor groups that had interests in country-of-origin marking issues. A review of the
literature on country-of-origin marking issues, including benefits to consumers and related
consumer behavior, yielded a large number of studies, particularly by academicians, but also
by industry and by Government agencies; the Commission contacted the authors of several
studies. Certain major retailers of merchandise were also contacted and their views sought.

As noted, the Commission conducted a telephone survey® of a broad array of industries to
ascertain the extent of problems associated with marking, and to request estimates of costs
and benefits to both industry and consumers. Through this survey, the Commission obtained
added information on the importance of marking to industry and consumers, compliance and
other marking concerns, and some cost estimates associated with marking compliance that

13 etters were sent to the FTC, Customs, and DOT.

1% Copies of the transcript may be purchased from Capital Hill Reporting, Inc., tel. 202-
466-9500.

% The Commission obtained approval from the Office of Management and Budget under
the Paperwork Reduction Act of 1995 to conduct this telephone survey. See 61 FR. 11221,
Mar. 19, 1996.
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the House Committee on Ways and Means had requested. A copy of the survey worksheet,
which includes the questions asked and the framework for compiling responses, is provided
in appendix E. The survey was based on analyst contacts with companies comprising the
Commission’s trade monitoring industry groups (about 250 principal groups based on
product classification of the Harmonized Tariff Schedule of the United States), with some
monitoring groups being aggregated because they encompass very similar products.®*

Organization of the study

Chapter 2 describes the concepts and approaches for determining country of origin for
foreign and domestic goods, and identifies certain industry concerns with these measures.
Chapter 3 provides a review of the laws and regulations, and administrative processes for
determining origin and appealing decisions on marking issues. Data and information on
Government-related costs for administering and enforcing country-of-origin marking
requirements are presented as well. Chapter 4 provides the general perspectives of U.S.
producers on the problems, costs, and benefits of country-of-origin marking and their
suggestions of possible government action to alleviate the problems and/or costs
encountered. Chapter 5 examines the perspectives of consumers with regard to country-of-
origin marking. Chapter 6 examines specific industry sectors, including the electronics,
steel, pharmaceuticals, hand tools, frozen vegetables, automobiles and parts, textiles and
apparel, and footwear industries.

2! Some monitoring groups covering bulk raw materials that are exempted from marking
requirements were excluded from the survey.
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CHAPTER 2
Concepts and Approaches in Determining
Country of Origin

In general, imported articles or their containers must be marked to show country of origin
unless otherwise excepted. By comparison, most domestic articles generally are not required
to be marked, although some manufacturers and retailers may choose to mark, label, market,
or advertise such articles as made in the United States. This chapter describes the concepts
and approaches that are used to establish the country of origin of imported articles, and
identifies certain industry concerns with these measures. It also describes the standards that
are applied to “Made in USA” claims regarding domestic articles that are sold in the United
States.

Origin of Imported Articles

The U.S. Customs Service (Customs) is principally responsible for administering and
enforcing the tariff, customs, and other laws that apply to imported articles, including many
measures under the jurisdiction of other agencies. Customs must be able to determine the
country of origin of imported articles in order to administer and enforce such laws properly.
Importers must also be able to determine the country of origin in order to comply with such
laws. The origin determination is used to establish whether an article: (1) may enter the
United States, as imports from certain countries may be embargoed; (2) is eligible for a
particular rate of duty, such as most-favored-nation rates of duty, or for tariff preferences,
such as under the North American Free Trade Agreement (NAFTA), the Caribbean Basin
Economic Recovery Act (CBERA), or the Generalized System of Preferences (GSP); (3) is
subject to additional duties, such as antidumping and countervailing duties; (4) is subject to
a quota or other quantitative limitation; and.(5) qualifies for a government procurement
program, such as those defined under the World Trade Organization (WTO) Government
Procurement Code. Most importantly for the purpose of this investigation, the origin
determination is used to establish the name of the country that must be marked on an
imported article. In other words, Customs must determine the country of origin of an
imported article, and then it must determine whether the imported article is properly marked.

In some cases, an imported article is further processed in the United States before being sold
in the domestic market or exported. For such imports, Customs relies on country-of-origin
principles to determine whether the further processing is sufficient to substantially transform
the imported foreign article into a domestic article.! If the U.S. processing is not deemed to
be substantial, then the processed article remains a foreign article that must be marked with

! For examples of imported articles that are further processed in the United States, see the
discussion in chapter 6 regarding hand tool forgings and pharmaceuticals.
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a foreign country of origin when it is sold in the domestic market. On the other hand, if the
U.S. processing is deemed to be substantial, then the processed article becomes a domestic
article for purposes of the marking law and no longer needs to be marked with a foreign
country of origin when it is sold in the domestic market.> However, under the current
standards that govern claims about the origin of domestic articles, such an article could not
be marked with a “Made in USA” label as it would not be wholly of domestic origin. If the
processed article is exported, however, foreign marking laws may require that the article be
marked as a product of the United States.

In recent years, the standards and practices that are used to make country-of-origin
determinations have become more important and in turn more closely scrutinized,
particularly for certain products and sectors, due to an increased level of international trade,
an increase in the number of different duty rates under which an article may enter (i.e., most-
favored-nation rates and preferential rates under GSP, NAFTA), and the globalization of
production (goods made in more than one country). At the same time, new origin regimes
have been created, both in the United States and abroad, in conjunction with trade preference
programs and regional trade agreements. The general standards used by countries may be
comparable or similar, but the interpretation or application of the standard may differ
depending on the product and the circumstances.

While there is considerable support for the current U.S. standards and practices that govern
country of origin for domestic and imported articles, there is also considerable support for
simplification and harmonization.> Some companies and industry groups suggest that the
United States should adopt a single standard of origin that could be applied to all imported
articles for all customs, statistical, and health and safety purposes. In addition, many
companies and associations indicate support for the ongoing effort to harmonize rules of
origin internationally.* Finally, some companies and trade associations suggest that
comparable standards and practices should apply to imported, exported, and domestic
articles.®

Any uncertainty about a country-of-origin determination will most likely result in
uncertainty about marking. Moreover, changes to the rules of origin may have an
unintended or unanticipated effect on how an imported article must be marked, and on

21t should be noted that, even if the U.S. processing is deemed to be sufficiently
substantial, at the time of importation the container of the imported foreign article must be marked
with the country of origin. See 19 CFR 134.35.

3 U.S. House of Representatives, Committee on Ways and Means, Subcommittee on
Trade, Rules of Origin: Hearing Before the Committee on Ways and Means, Subcommittee on
Trade, 104th Cong., 1st sess., July 11, 1995, Serial 104-27 and submissions to the Federal Trade
Commission (FTC) “Made in USA Policy Comment,” FTC File No. P894219 and to the U.S.
International Trade Commission with respect to investigation Nos. 332-360, International
Harmonization of Customs Rules of Origin, and 332-366, Country-of-Origin Marking: Review of
Laws, Regulations, and Practices. ,

* See, for example, American Frozen Foods Institute and PPG Industries, Inc., written
submissions to the USITC in regard to the ongoing investigation No. 332-360, International
Harmonization of Customs Rules of Origin, instituted Apr. 6, 1995.

5 See, for example, Compaq Computer Corp., written comments to the FTC, “Made in
USA Policy Comment,” FTC File No. P894219, Jan. 9, 1996.
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whether an imported article that is processed in the United States must be marked. Some
companies and industry groups have expressed particular concern about proposed changes
to the standards and practices that govern country of origin determinations.®

It is necessary, therefore, to understand the concepts and approaches that currently are used
to make country of origin determinations because such determinations underlie marking. As
noted, origin rulings may dictate whether an imported article is marked properly, and
whether an imported article that is further processed in the United States must be marked
with a foreign country of origin when it is sold in the domestic market.

Concepts of Origin

An origin determination must be made for all imported articles whether the article is wholly
obtained or produced in a single country, or whether it is made in more than one country.
When an imported article is wholly obtained or produced in a single country (i.¢., no material
or processing is attributable to any other country), then that country is the country of origin.
The concept of “wholly obtained or produced” is generally defined to include natural
products raised, extracted, harvested, and so forth, in a country (e.g., animals, minerals,
vegetables, and recyclable scrap or waste materials), and articles that are made in that
country exclusively from such natural products, or combining natural products with domestic
manufactured products.” When an article is made in more than one country--that is, the
article incorporates material from, or is processed in, more than one foreign country--the
country of origin generally is deemed to be the country where the article last underwent a
“substantial transformation.” The substantial transformation test is widely used to make
origin determinations.

There are a number of concepts that can be used to define and interpret substantial
transformation.® These concepts may be based on a single factor or a combination of factors,
depending on the purpose for which the origin determination is being made.” Many
definitions of substantial transformation are based on an evaluation of the nature,
complexity, and commercial significance of the manufacturing or assembly processes and
how that might change the name, character, or use of the imported parts, components, or

¢ See, for example, statement of Dr. Allen W. Matthys, vice president, technical
regulatory affairs, National Food Processors Association, transcript of hearing, pp. 234-236 and
Ablondi, Foster, Sobin & Davidow, P.C., on behalf of The Stanley Works, written submission to
the USITC, Apr. 25, 1996.

"NAFTA Article 415, 19 CFR 102.1(g) and Annex D.1 of the International Convention
on the Simplification and Harmonization of Customs Procedures, S. Treaty Doc. No. 23, 97th
Cong., 2d sess. (1982) [Kyoto Conveﬁtion].

8 See generally U.S. International Trade Commission, Standardization of Rules of Origin
(investigation No. 332-239), USITC publication 1976, May 1987, and U.S. International Trade
Commission, The Impact of Rules of Origin on U.S. Imports and Exports (investigation No. 332-
185), USITC publication 1695, May 1985. See also E. Vermulst, P. Waer and J. Bourgeois, Rules
of Origin in International Trade (Ann Arbor: University of Michigan Press, 1994).

® See, for example, National Juice Products Association v. United States, 10 CIT 48, 629
F. Supp. 978, at 988-89, n. 14 (1986), “[The results may differ where differences in statutory
language and purpose are pertinent.”
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materials used to make the product in question. Some interpretations place greater emphasis
on the amount of value added by the manufacturing or assembly process. Other
interpretations consider whether the manufacturing or assembly process results in a change
of tariff classification or the character of the imported parts, components, or materials that
are used to make the article. In some of the definitions, the most important factor is the
relative importance of the imported inputs.

Many U.S. trading partners define substantial transformation in terms of a change in tariff
classification or in terms of the percentage of value that is added by the manufacturing or
assembly process. In some cases, a two-part test is used to define substantial transformation,
such as a change in tariff classification plus a value-added requirement. The value-added
requirement may be expressed as a minimum threshold or as a ceiling that limits foreign
value added. Origin schemes also commonly contain exceptions or special rules that define
specific processes or operations that either will, or will not, be deemed to confer origin.

The U.S. Approach to Origin

This section describes the general approach that is currently used by Customs to define and
interpret country of origin for marking and most other purposes. As of July 1, 1996, specific
rules became effective to determine the origin of imported textiles and apparel, which are
an exception to the general approach. In addition, specific rules are used to determine
whether an imported article qualifies for preferential tariff treatment under a tariff-preference
program, such as the GSP or NAFTA. Finally, this section describes the ongoing effort to
harmonize U.S. rules of origin domestically and internationally.

Origin for Marking and Other General Purposes

In the United States, when an imported article incorporates material and/or processing that
is attributable to two or more foreign countries, then the country of origin is deemed to be
the last country where the article was subject to a manufacturing process that resulted in a
new and different article of commerce, having a new name, character, or use. This test, or
standard, is based on legal principles and precedents established in court rulings and prior
Customs determinations.'®  Country-of-origin determinations using the substantial
transformation test are made on a case-by-case basis.

Customs considers a variety of factors when determining whether a manufacturing process
has changed the name, character, or use of an imported article. Customs may take into
account one or more of the following factors: (1) the character of the imported article; (2) the
nature of the article’s manufacturing processes, as compared to the processes that are used

10 See Anheuser-Busch v. The United States, 207 U.S. 556 (1907), “There must be
transformation; a new and different article must emerge, having a distinctive name, character or
use,” citing Hartranft v. Wiegmann, 121 U.S. 609 (1887), “They had not been manufactured into a
new and different article, having a distinctive name, character or use.” See also Tide Water Oil
Company v. United States, 171 U.S. 210 (1897), “Ordinarily, the article so manufactured takes a
different form, or at least subserves a different purpose from the original materials; and usually it
is given a different name.”
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to make the imported parts, components, or materials used to make the article; (3) the value
that is added by the manufacturing processes (as well as the cost of production, the amount
of capital investment and labor required) as compared to the value reflected by the imported
parts, components, or materials; and (4) the essential character of the finished article,
whether established by the manufacturing processes or by the essential character of the
imported components or materials."!

Country-of-origin determinations tend to be very fact-specific, but also tend to involve a fair
amount of subjectivity in the interpretation of the facts by Customs and the courts in
applying the substantial transformation test.'? Although Customs makes hundreds of origin
determinations each year, there can be considerable uncertainty about what will be deemed
to be a substantial transformation in a particular case. The general approach that is currently
used to make origin determination for marking and other purposes has been criticized for its
lack of clarity, predictability, and consistency.””> Some U.S. companies and industry groups
complain that specific origin determinations are either too strict or too lenient, depending on
their particular commercial interests.'* These complaints usually concern the results of a
specific Customs determination, rather than the concept of substantial transformation.
Although Customs determinations are subject to judicial review, the appeal process can be
expensive and time-consuming, and there is no certainty about the outcome.'” In order to
respond to these concerns and to improve the standards and practices that are used to make
country of origin determinations, the Treasury Department, which oversees Customs, has
proposed a new approach that relies on changes in tariff classification to determine the
country of origin for imported goods.'®

" For a description of some of the factors that have been considered by the Court of
International Trade in reviewing country of origin determinations, see, for example, Superior Wire
v. United States, 11 CIT 608 (1987); National Hand Tool Corp. v. United States, 16 CIT 308
(1992); National Juice Products Association v. United States, 10 CIT 48 (1986); and Koru North
America v. United States, 12 CIT 1120 (1988). .

12N. David Palmeter, “Rules of Origin in the United States” in E. Vermulst, P.-Waer and
J. Bourgeois, Rules of Origin in International Trade (Ann Arbor: University of Michigan Press,
1994), pp. 27-84.

13 See U.S. House of Representatives, Committee on Ways and Means, Subcommittee on
Trade, Rules of Origin: Hearing before the Committee on Ways and Means, Subcommittee on
Trade, 104th Cong., 1st sess., July 11, 1995, Serial 104-27 and testimony before and written
submissions to the U.S. International Trade Commission in investigation No. 332-366, Country-of-
Origin Marking: Review of Laws, Regulations, and Practices.

! Ibid.

15 See, for example, statements of Daniel R. Kral, president, Natural Feather & Textiles,
Inc., transcript of hearing, p. 197 and Thomas E. Mahoney, vice president, The Stanley Works,
transcript of hearing, p. 175.

16 Testimony of John Simpson, Deputy Assistant Secretary of the Treasury for
Regulatory, Tariff and Trade Enforcement, in U.S. House of Representatives, Committee on Ways
and Means, Subcommittee on Trade, Rules of Origin: Hearing Before the Subcommittee on Trade,
Committee on Ways and Means, 104th Cong., 1st sess., July 11, 1995, Serial 104-27, pp. 10-15.
See discussion of Uniform U.S. Origin Rules in this chapter.
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Statutory Rules of Origin for Textiles and Apparel

In section 334 of the Uruguay Round Agreements Act (URAA), Congress enacted specific
country-of-origin standards for most textile and apparel articles that became effective on
July 1, 1996."7 For textile and apparel articles, these new statutory standards are used to
determine origin, not the general, case-by-case approach that Customs uses to establish
origin for marking and other purposes. However, the origin framework for textile and
apparel articles is said to “conform in large part to existing Customs Service practice, which
is based on a ‘substantial transformation’ test.”*®* Under these rules, if a textile or apparel
article is wholly assembled in a single country, then the article will be deemed to originate
in that country. If a textile or apparel article is assembled in more than one country, then the
article will be deemed to originate in the country where the most important assembly or
manufacturing process occurred. Finally, if the origin of a textile or apparel article cannot
be established under either of these two rules, then the article will be deemed to originate in
the country in which the last important assembly or manufacturing process occurred. The
previously applicable criterion used by Customs to determine origin for many such goods
was instead the country where the fabric or components were cut.'

The statutory textile rules also contain a number of specific-exceptions or special rules for
certain articles or certain circumstances. For example, some articles, such as pillows and
comforters, are effectively exempt from the final assembly rule described above.*® These
articles are instead subject to a “fabric forward” rule; that is, the origin of such articles is
based on the origin of the fabric.”! Other special exceptions are provided for: (1) articles that
are knit to shape; (2) components that are cut to shape in the United States from U.S. or
foreign fabric, exported for assembly and returned to the United States; and (3) articles from
Israel.

Preferential Tariff Regimes

The United States has a number of laws that grant preferential tariff treatment to certain
imported articles from certain beneficiary countries. Such laws contain specific, statutory
rules that are used to establish whether an imported article qualifies for the tariff preference.
In general, the rules require that an imported article originate in the beneficiary country, in
accordance with the general substantial transformation principle, and that. a minimum

17 Section 334 of the Uruguay Round Agreements Act (URAA) (Public Law 103-465,
108 Stat. 4809) (19 U.S.C. 3592) and the Statement of Administrative Action that accompanied the
Uruguay Round bill.

18 Statement of Administrative Action that accompanied the Uruguay Round bill, p. 113.

¥ 60 F.R. 27831, May 23, 1995, and 60 F.R. 46188-46204, Sept. 5, 1995.

2 Section 334(b)(2)A) of the URAA (19 U.S.C. 3592(b)(2)(A)).

2 Representatives of the U.S. textile home furnishings industry allege that the section 334
rules of the URAA (effective July 1, 1996) will confer origin to the country in which the fabric
was formed, despite value added to the product in the United States that is several times greater
than the foreign-content value. See, statements of Charles M. Hansen, Jr., chairman of the board,
president, and CEO, Pillowtex Corp., transcript of hearing, pp. 187-190, and Daniel R. Kral,
president, Natural Feather & Textiles, Inc., transcript of hearing, pp. 196-202.
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percentage of value also be added in the beneficiary country. Under GSP,”? CBERA? and
the Andean Trade Preference Act,®* for example, the minimum value requirement is 35
percent, though the value requirement is defined differently in each law. In other words, in
order to qualify for the tariff preference, the imported article must be substantially
transformed in the beneficiary country, and it must include at least 35 percent local value (in
some cases a certain level of U.S. value may be counted). If an article is deemed to be
substantially transformed in a beneficiary country but it does not satisfy the value-added
requirement, then the article would not qualify for the tariff preference. However, for
marking and other purposes, the article would be deemed to originate in the beneficiary
country because it was last substantially transformed there.

NAFTA

By comparison, NAFTA relies on a set of enumerated changes in tariff classification (CTC)
to establish whether an article qualifies for preferential treatment under the agreement. The
first use of the CTC approach by the United States was in the United States-Canada Free-
Trade Agreement (CFTA) implemented in January 1989.2 Subsequently, the CTC rules
that were used in the CFTA were refined and incorporated in the NAFTA** The CTC
approach (but not the same list of tariff shifts) is used by several major U.S. trading
partners,”’ and it is the basis of the ongoing effort to harmonize rules of origin
internationally, which was initiated in the Uruguay Round.?®

Under the CTC approach, the concept of substantial transformation is expressed as a change
in tariff classification. In effect, an article is deemed to “originate™ in the country where the
imported parts, components, or materials undergo an assembly or manufacturing process that
results in a particular change in tariff classification. The mechanics of the CTC principle are
to be relatively straightforward and objective in application: (1) materials of country A are
classified for tariff purposes as they are imported into country B for processing; (2) the good
processed in country B (which may contain components from country B) is then shipped to
country C; and (3) country C classifies the fabricated good upon its importation. If the tariff
heading applicable thereto differs from the one that had covered the country A materials,
country B is the country of origin. As represented in the NAFTA Marking Rules, these tariff
shifts are frequently written in terms of specified tariff categories, rather than in broad and
general terms (such as "a change to a heading of this chapter from any other heading"). In
part, because the various tariff provisions would seem logically to apply to different classes
of goods, and in part because many countries have either no specific marking

22 Section 503(b) of the Trade Act of 1974, as amended (19 U.S.C. 2463(b)).
3 Section 213(a) of the Caribbean Basin Economic Recovery Act, as amended (19 U.S.C.
2703(a)). ‘
24 Section 204(a) of the Andean Trade Preference Act, as amended (19 U.S.C. 3203(a)).
5 Chapter 3 and Annex 301.2 of the United States-Canada Free-Trade Agreement.
% Chapter 4 of the North American Free Trade Agreement.
7 The European Union and Japan generally base country of origin determinations on a
CTC approach. See USITC, The Impact of Rules of Origin on U.S. Imports and Exports, USITC
publication 1695, pp. 39-67.
2 Article 9(2)(c)(ii) of the WTO Agreement on Rules of Origin.
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requirement®or generally limit marking to goods for retail sale,* using a CTC approach may
not generate the concern in other countries that has been expressed by U.S. industry
representatives in the course of this investigation.

The NAFTA rules of origin generally provide for which articles “originate” in North
America, and therefore qualify for NAFTA preferences. NAFTA origin articles are those
where the article (1) is wholly obtained or produced entirely in North America; (2) is made
exclusively from North American inputs or material; or (3) incorporates imported parts,
components, or materials (i.e., inputs that are not made in North America) that undergo a
specified change in tariff classification.®® The specific CTC rules are set forth in Annex 401
of the Agreement.>> The NAFTA rules of origin are used to determine only whether North
American trade qualifies for preferential NAFTA treatment.

In addition to the NAFTA rules of origin, NAFTA requires the parties to establish so-called
“Marking Rules” for determining whether a good is a product of Canada, Mexico, or the
United States.*® Marking Rules were established because goods that qualify for NAFTA
treatment under chapter 4 of NAFTA must be deemed to come from either Canada, Mexico,
or the United States because of differences in the preferential tariff rates for NAFTA goods
in trade between the parties.>* In January 1994, Customs implemented the NAFTA Marking
Rules, which also rely on a CTC approach,* as interim regulations set forth at 19 CFR 102.
On June 6, 1996, Customs published in the Federal Register its final NAFTA Marking
Rules, which will become effective on August 22, 19963 The hundreds of CTC-based

? Certain U.S. industry representatives have recommended that the universal marking
requirement of section 304 of the Tariff Act of 1930 be repealed. See, for example, statement of
James B. Clawson, executive vice president and treasurer, International Business-Government
Counsellors, Inc., transcript of hearing, p. 85, and Marti Morfitt, vice president, Green Giant
Brands, The Pillsbury Co., transcript of hearing, pp. 230-231.

3 Certain U.S. industry representatives have recommended that section 304 of the Tariff
Act be amended only to require marking of imported goods for retail sale (also noting
impracticalities for some industries that may warrant exemption). See, for example, statements of
Evelyn Suarez, chairperson, rules of origin committee, Joint Industry Group, transcript of hearing,
p. 73; John Ryan, chairman, customs committee, National Council on International Trade
Development, transcript of hearing, p. 84; David Rose, director of import/export affairs, Intel
Corp., on behalf of the Semiconductor Industry Association, transcript of hearing, pp. 136-137 and
139. In contrast, suppliers of certain industrial consumers that face liability concerns emphasized
the need to strengthen and enforce special marking provisions; see statement of Jeffrey Levin,
Harris & Ellsworth, on behalf of the Committee of Domestic Steel Wire Rope and Specialty Cable
Manufacturers, transcript of hearing, pp. 106-107 and 120-121, and Squire, Sanders & Dempsey,
on behalf of the United States Cutting Tool Institute, written submission to the USITC, Apr. 25,
1996, p.5

3 NAFTA Article 401. See also 19 CFR 102.11(a) and general note 12(b) of the
Harmonized Tariff Schedule of the United States (HTS).

32 The NAFTA CTC rules of origin also are set forth in general note 12(t) of the HT'S.

3 The “Marking Rules™ are used for Annex 311, Country of Origin Marking, Annex 300-
B, Textiles and Apparel Goods; and Annex 302.2, Tariff Elimination.

34 Article 311 and Annex 311 of the NAFTA.

3 59F.R. 110, Jan. 3, 1994, and 60 F.R. 22312, May 5, 1995.

%61 F.R. 28932-28980, June 6, 1996.
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marking rules differ from those used to identify NAFTA origin (see HTS general note 12),
because they were negotiated to focus on known trade and production in the three countries.

Similar to the NAFTA origin rules, the NAFTA Marking Rules provide that the country of
origin of an imported article is (1) the country where the article was wholly obtained or
produced; (2) the country where the article was produced exclusively from domestic
materials; or (3) the country where each foreign material undergoes an enumerated change
in tariff classification.’” If an imported article does not satisfy one of these rules, then the
origin of the article will be that of the single material®® that imparts its essential character.*
Special rules are also provided for mixtures, sets, composites, and commingled fungible
articles.

Proposed Uniform U.S. Origin Rules

As noted, the current U.S. approach to origin is considered by many to lack predictability,
consistency, and transparency. On the other hand, origin determinations under the CTC
approach are often alleged to be more transparent, predictable, and consistent. Therefore,
the Department of the Treasury has been considering the unilateral adoption of uniform U.S.
rules of origin based on the CTC approach.

In this regard, in January 1994, Customs proposed regulations that would provide uniform
rules of origin for all merchandise imported into the United States. These rules are based on
the NAFTA Marking Rules set forth at 19 CFR 102. Under the proposal, the part 102 rules
would be applied to all merchandise imported into the United States* for customs and other
purposes, including country-of-origin marking, as well as to many duty preference programs
(i.e., GSP, CBERA, and so forth). The stated intent of the proposal was to “codify” current
administrative and judicial rulings on country of origin in a set of rules expressed as

719 CFR 102.11(a).

¥ 19 CFR 102.11(b).

% Certain U.S. industry representatives indicate that an essential character analysis is not
applicable to specific products. See, for example, statements of Leslie G. Sarasin, executive vice
president and staff counsel, American Frozen Food Institute, transcript of hearing, pp. 218-220,
and Scott E. Rosenow, Stein Shostak, Shostak, and O’Hara, on behalf of Ajay Sports, Inc., Daiwa
Corp., Coastcast Corp., Lynx Golf, Inc., Lamkin Leather and Rubber Co., and Taylor Made Golf
Co., transcript of hearing, pp. 266-272.

% Certain U.S. industry representatives have claimed that the proposed part 102 rules do
not, in fact, conform with current practice regarding determinations of substantial transformation.
They claim that the proposed part 102 rules would effectively change the country of origin for
their respective products, resulting in some cases where their products (e.g., vegetable mixtures,
golf clubs, hand tools) would have to be marked with a foreign country of origin. See, for
example, statements of Leslie G. Sarasin, executive vice president and staff counsel, American
Frozen Food Institute, transcript of hearing, p. 218, Marti Morfitt, vice president, Green Giant
Brands, The Pillsbury Co., transcript of hearing, p. 230, Dr. Allen W. Matthys, vice president,
technical regulatory affairs, National Food Processors Association, transcript of hearing, p. 234,
Scott E. Rosenow, Stein, Shostak, Shostak, and O’Hara, on behalf of Ajay Sports, Inc., Daiwa
Corp., Coastcast Corp., Lynx Golf, Inc., Lamkin Leather and Rubber Co., and Taylor Made Golf
Co., transcript of hearing, pp. 267-270, and Bruce Shulman, Stein, Shostak, Shostak, and O’Hara,
transcript of hearing, p. 295.
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specified changes in tariff classification in an effort to provide greater clarity, predictability,
and transparency.” In May 1995, Customs proposed modifying the part 102 rules for both
NAFTA trade and uniform rules of origin development. Customs initially desired to apply
the part 102 rules before the WTO completed its effort to harmonize rules of origin in the
WTO (see following section). However, subsequent to concerns expressed by Congress and
a number of industry groups,** this effort to apply the part 102 rules to imports from all
countries is being held in abeyance.” On June 6, 1996, Customs announced its decision not
to adopt its proposal to extend part 102 to all trade as a final rule at this time but that the
proposal should remain under “consideration for implementation at a later date.”**

The WTO Agreement on Rules of Origin

At the international level, origin rules also are considered to lack clarity, consistency,
predictability, and transparency, and the disparity in these rules in some instances has been
an obstacle to trade and foreign investment. Therefore, the Contracting Parties to the WTO
in the Uruguay Round Agreement agreed to pursue the international harmonization of rules
of origin® based on the substantial transformation standard.

The WTO Agreement on Rules of Origin (ARO) established a WTO Committee on Rules
of Origin, and requested the World Customs Organization (WCO) to establish a Technical
Committee on Rules of Origin (TRCO) in order to pursue international harmonization.*
This initiative is scheduled to take 3 years from the date of its beginning in March 1995. The
ARO expressed a preference for the use of a CTC approach as the basis for determining
when a substantial transformation has occurred.”’

“59FR. 141, Jan. 3, 1994 and 60 F.R. 22312, May 5, 1995. In 1991, the Department of
the Treasury had proposed replacing the current method for making origin determinations with
uniform rules of origin that were based on the CTC rules contained in the United States-Canada
Free-Trade Agreement. These rules were intended to promote greater objectivity, transparency,
certainty and predictability for the trade community and the Customs Service. See 56 F.R. 48448,
Sept. 25, 1991. :

%2 Certain U.S. industry representatives recommend that the unilateral steps by the United
States to establish new U.S. origin rules be delayed pending the results of the WTO harmonization
process in order to avoid the potential requirement for the industry to change twice to new rules
within a short time frame. See, for example, statements of Matthew T. McGrath, Barnes,
Richardson & Colburn, on behalf of the Pharmaceutical Research and Manufacturers of America,
transcript of hearing, p. 244, and Leslie G. Sarasin, executive vice president, American Frozen
Food Institute, transcript of hearing, p. 220.

“ The initiative is “on hold.” See letter from Deputy Treasury Secretary Summers to the
Honorable Philip M. Crane, Chairman of the Subcommittee on Trade, House Ways and Means
Committee (April 1996).

“ 60 F.R. 28933, June 6, 1996.

 WTO Agreement on Rules of Origin (ARO), sections 101(d)(10) and 132 of the
Uruguay Round Agreements Act (URAA) and the Statement of Administrative Action that
accompanied the URAA.

% ARO Article 4.

“7 ARO Article 9(2)(c)(ii).
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The U.S. Government has participated actively in this effort to develop uniform rules of
origin. At the request of the United States Trade Representative, the Commission initiated
investigation No. 332-360, International Harmonization of Customs Rules of Origin on
April 6, 1995, to provide the basis for the U.S. proposal to TCRO of the WCO and future
harmonization indicated in the ARO.*

Domestic Articles

The standard for products claiming to be made in the United States and bearing a mark such
as “Made in USA” has been established by the Federal Trade Commission (FTC). Under
section 5 of the Federal Trade Commission Act, the FTC is directed to prevent unfair and
deceptive acts and practices. Claims, including those of origin, must be truthful and
substantiated. Firms have four options for marking domestically produced goods: (1) an
unqualified “Made in USA” label; (2) a qualified label, such as “Made in USA of foreign
and domestic components™; (3) no marking as to the country of origin; and (4) a foreign
country of origin if the good has substantial foreign content. The claims, or markings,
applied to domestically produced goods may be evaluated against the FTC standard if
questions arise about the U.S. origin of a product.

The FTC has developed its standard on a case-by-case basis, as cases regarding origin claims
have been brought before it. The current FTC standard for an unqualified “Made in USA”
label or advertising claim requires that the product be “wholly of domestic origin,” where
the product is composed wholly of domestic parts and assembled with U.S. labor.”’ In a
recently proposed consent agreement, the FTC altered the description of this standard, stating
that “all or virtually all” of the parts and labor used in the product must be of domestic
origin. This standard is consistent with FTC case precedent and extrinsic evidence obtained
by the FTC regarding consumer perceptions of “Made in USA” claims.*® The FTC maintains
that this standard allows for unqualified “Made in USA” claims where there is a de minimis
amount of forelgn content. Qualified statements, such as “Made in USA of foreign
components” or “Made in USA from US and foreign components,” claiming materials or
labor of either U.S. or foreign origin have not been challenged in cases before the FTC.

60 F.R. 19605, Apr. 19, 1995.

* For a discussion of FTC policy regarding “Made in USA” claims, see 60 F.R. 53922-
53930, Oct. 18, 1995.

0 59 F.R. 54462, Oct. 31, 1994, citing, for example, Windsor Pen Corp., 64 F.T.C. 454
(1964), Joseph H. Meyer Bros., 47 F.T.C. 49 (1950), Vulcan Lamp Works, Inc.,32F.T.C.7
(1940), and FTC Advisory Opinion No. 215, Misrepresenting Hoist as “Made in U.S.A.,” 73
F.T.C. 1321 (1968).

5! Certain U.S. industry representatives perceive the change in language describing the
FTC’s standard as a weakening of the standard and recommend that the FTC maintain the “wholly
of domestic origin” characterization. See Danaher Corp. and Snap-on, Inc., posthearing
submission to the USITC, Apr. 25, 1996, p. 1. In addition, one manufacturer raises a concern that
both the change in tariff classification rules as defined in 19 CFR 102 and the FTC standard for
unqualified “Made in USA” claims do not take into account what the company believes are
significant value-added machining and finishing operations performed in the United States. See,
Ablondi, Foster, Sobin & Davidow, P.C., on behalf of The Stanley Works, written submission to
the USITC, Apr. 25, 1996, pp. 4-6.
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Historically, goods that were not labeled with any country of origin were presumed by the
FTC to be perceived by consumers as being produced in the United States.”> This
presumption was based on the fact that Customs generally required foreign goods to be
marked and that most goods consumed in the United States were produced domestically. A
product that is not wholly of U.S. origin, but with less than 50 percent of foreign content,
may be unmarked. The FTC has required sellers to disclose foreign content when the
content of the product is substantially of foreign origin.® The FTC has stated that a failure
to disclose a substantial amount of foreign content would be deceiving consumers.

The standard for domestic articles does not use the standard of substantial transformation.
This disparity may result in different origins for almost identical products. For example, a
computer produced in Germany with parts from third countries may be labeled as made in
Germany assuming the product underwent a substantial transformation in Germany.
However, a computer produced in the United States from third country parts may not be

labeled “Made in the USA” because the parts and labor were not wholly of domestic origin.>*

52 Manco Watch Strap Co., 60 F.T.C. 495 514-515 (1962).

* The term substantial in this context has been cited as 50 percent or more of the value of
a good in a previous FTC Federal Register notice (60 F.R. 53923, Oct. 18, 1995), however, FTC
officials stated that the Commission has not formally endorsed this percentage and it has not yet
been defined in FTC case law. FTC official, interview with USITC staff, July 1, 1996.

5% This example was presented in Compaq Computer Corp., written comments to the FTC,
“Made in USA Policy Comment,” FTC File No. P894219, Jan. 9, 1996.
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CHAPTER 3

Review of Applicable U.S. Laws,
Regulations, and Practices Regarding
Country-of-Origin Marking

The principal U.S. statute governing the marking of country of origin on imports, with
certain exceptions, is section 304 of the Tariff Act of 1930 (19 U.S.C. 1304). Other major
laws requiring the marking of imports are the Wool Products Labeling Act of 1939, the
Textile Fiber Products Identification Act, and the American Automobile  Labeling Act.
These laws also require the marking of domestic products. Section 5 of the FTC Act, which
is an unfair trade statute of broad application, is used to insure that claims related to U.S.
origin, such as products bearing a “Made in USA” label, are accurate. In addition,
administering agencies have issued numerous regulations to implement these laws. These
and other laws and regulations that either require marking or address origin claims are listed
in table 3-1.

These laws or regulations may require marking for the benefit of the consumer or ultimate
purchaser, for maintaining trade sanctions, or for health and safety purposes. Some
regulations clarify the use of geographic place names as related to product origin. For
example, the regulations on labeling wine and distilled spirits require that the country of
origin be clearly stated so as to mitigate possible confusion of the product name with its
place of actual production.! Regulations administered by the Food and Drug Administration
under 21 CFR 201 are designed to provide the consumer with information about the source
of a drug product, but in some instances, may conflict with a Customs decision as to the
country of origin (see analysis of marking pharmaceuticals in chapter 6).

There are also a number of state laws governing the labeling of imports. Most notable
among these is the State of Florida’s “Produce Labeling Act of 1979,” under sections
504.011-504.014 of Florida’s statutes. The act requires that

any fresh fruit or vegetable, package of bee pollen, or package of honey, including
any package containing foreign honey blended with domestic honey, produced in
any country other than the United States and offered for retail sale in Florida shall
be marked individually in a conspicuous place as legibly, indelibly, and permanently
as the nature of the fruit or vegetable, package of bee pollen, or package of honey
will permit, in such manner as to indicate to an ultimate purchaser the country of
origin. Markings shall be done prior to delivery into Florida.

! For example, the word “Scotch,” and other similar words indicating association with
Scotland cannot be used to designate any product not wholly produced in Scotland. 27 CFR

5.22(k)(4).
2 State of Florida, “Produce Labeling Act of 1979," ss. 504.012.
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Table 3-1

Laws and regulations, their statutory and regulatory cites, major administering agency, and product
coverage that either requires marking or addresses origin claims

Marking for the benefit of the ultimate purchaser

Tariff Act of 1830 19 U.S.C. 1304 19 CFR 134 U.S. Customs Imports
Service
(Customs)
Wool Products Labeling 15U8.C.70 16 CFR Federal Trade Imported and domestic
Act of 1939 300.25a and Commission wool products
300.25b (FTC) and
Customs
Textile Fiber Products 15U.8.C.68 16 CFR 303 FTC and Imported and domestic
Identification Act .33-.34 Customs textile fiber products
Fur Products Labeling Act 15 U.8.C. 69 16 CFR 301 FTC and Imported and domestic
.12-.18 Customs fur products
American Automobile 15 U.S.C. 1950 49 CFR 583 National Automobiles, light
Labeling Act Highway Traffic | trucks, their engines,
Safety and transmissions
Administration
(NHTSA)
Omnibus Trade and Public Law 100- 19 CFR Customs Country-of-origin
Competitiveness Act of 418, Aug. 23, 134.43(c), marking required on
1988 1988, 102 Stat. 134.43(d)(1) imported Native-
1107, 13152 and American style jewelry,
134.43(d)(2) arts, and crafts
Omnibus Trade and Public Law 100- Not applicable Customs Imported containers of
Competitiveness Act of 418, Aug. 23, mushrooms
1988 1988, 102 Stat.
1107, 13152
Prevention of deception or unfair acts
Federal Trade Commission | 15 U.S.C. 45 16 CFR 2-3 FTC Unfair or deceptive
Act, section 5' acts
Lanham Trademark Act of 15U.8.C. 1125 Not applicable The courts. Unfair or deceptive
1946" ' This law allows | acts
private right of
action
Tariff Act of 1930, section 19 U.S.C. 1337 19 CFR 210- u.s. Unfair or deceptive
337" 213 International acts regarding imports
Trade
Commission
and Customs
Table continued on next page. 3-2



Control of foreign assets through import prohibition
Foreign Assets Control 50 U.S.C. 31CFR u.s. To prohibit entry of
Act App. 1-44 500.204 and Department of products of North
500.412 the Treasury Korea. This
and Customs prohibition includes
products of this
country that are
processed in other
countries and marked
as originating in the
latter.
Marking for health and safety purposes
Egg Products Inspection 21 U.S.C. 7 CFR 59.905, u.s. Imported eggs or egg
Act 1031-1056 940, 950, .955 Department of products -
Agriculture
(USDA)
Food Safety and Inspection | 21 U.S.C. 9 CFR 327.14, USDA Containers of imported
Service (Meat and Poultry), | 601-695 327.15, meat and poultry
USDA 381.205 and products
381.206
Agricultural Marketing 7 US.C. 7 CFR54.5 USDA Requirement by USDA
Service, USDA 1621-1627 to provide USDA meat
inspection service on
retail cuts of meat
Federal Alcohol 27 U.S.C. 205(e) | 27 CFR 4.35a Bureau of Geographical location
Administration Act’ and 27 U.S.C. and 4.38 Alcohol, where wine was
205(f) Tobacco, and bottled or packed
Firearms (ATF)
Federal Aicohol 27 U.S.C.205(e) | 27 CFR7 ATF Importer address or
Administration Act’ and 27 U.S.C. production site
205(f) required on malt
beverages; deception
26 U.S.C. 5412 regarding geographic
names
Federal Alcohol 27 U.S.C. 205(e) | 27 CFR 5.36 ATF Domestic and
Administration Act' and 27 U.S.C. and 19.650 imported distilled
205(f) spirits—bottling
location; country or
26 U.S.C. 5201 origin of imported
26 U.S.C. 7805 distilled spirts
Radio Act of 1927, as 47 U.S. C. 154, 47 CFR 68.300 | Federal Telecommunications
amended" 155, and 303 Communica- equipment defined in
tions 47 CFR 68.2
Commission
Table continued on next page. 33




Federal Food, Drug, and 21 U.S.C. 321, 21 CFR 2011 Food and Drug Drugs or drug

Cosmetic Act;' 331, 352, 355, Administration products as defined

Public Health Service Act' 356, 357, 358, and Customs under 21 CFR 320.1
360, 360b, required to be marked
360gg-360ss with the address of the
42 U.S.C. 216, manufacturer, packer,
241, 262, 264 or distributor.

Navigation and Navigation 216 U.S.C. 4302 | 33 CFR 181 U.S. Coast Boat/ship hull

Waters Act Guard identification

! Statute indicates no specific language to mark product with country of origin.

2 Not incorporated in the United States
Source: Compiled by the staff of the U.S. International Trade Commission.

The penalty for violation of the Florida statute is a civil fine of not more than $500.
California has a similar statute that is limited to the labeling of honey.’

States also maintain laws similar to section 5 of the Federal Trade Commission Act’ to
prevent unfair acts and deception of consumers, and many of these State laws are directly
or indirectly linked to the FTC’s interpretation of section 5 of that Act> For example,
section 17533.7 of the Business and Professions Code of the California Code prohibits the
sale of a good in California that has been claimed to be made in the United States when in
fact the good was not domestically produced. States also take actions to prevent deception
of consumers. For example, the State of Missouri concluded a voluntary compliance
agreement with Farberware in 1993, requiring that company to conspicuously reveal foreign
components of products it claimed were made in the United States.

U.S. laws and regulations with respect to country-of-origin marking are considered to be in
conformance with GATT. Country-of-origin marking is recognized under GATT 1994° as
an exception to the general national treatment obligation, which generally provides that laws
and regulations should apply equally to domestic and imported products.” GATT Article IX
recognizes “the necessity of protecting consumers against fraudulent or misleading
indications.”™® Article IX, which enumerates the disciplines to be applied to marking,
stipulates that country-of-origin marking is subject to the most-favored-nation (MFN)
obligation and may not be applied in a discriminatory manner as between third countries.
The United States required country-of-origin marking for imported goods prior to the
establishment of the GATT and has maintained this policy under the WTO.

3 State of California, Food and Agricultural Code, Division 13, Article 9, “Labeling of

Honey as to Origin and Flavor.” . o
See a detailed discussion of this law later in this chapter.

* Attorneys General of the States of Connecticut, California, Florida, Hawaii, Iowa,
Kansas, Maryland, Michigan, Missouri, Nevada, New Hampshire, New York, Ohio, Rhode Island,
Washington, and West Virginia, written statement to the FTC, “Made in USA Policy Comment,”
FTC File No. P894219, Jan. 16, 1996, p. 2 and footnote 3.

¢ The GATT rules with regard to country-of-origin marking were not changed by the
Uruguay Round Agreements.

7 GATT 1994, Article III, which restates the national treatment obligations of Article III,
GATT 1947.

& GATT 1994, Article IX.



Section 304 and the U.S. Customs Service

The first U.S. marking statute was enacted in
1890.° It provided that "all articles of foreign
manufacture... shall be plainly marked,
stamped, branded, or labeled in legible
English words, so as to indicate the country
of origin."'® The Congressional intent was to
protect consumers "...from the imposition of
inferior goods...""! The statute was reenacted
in the Tariff Act of 1894.!% The Tariff Act of
1897"* required that country-of-origin
marking be in a conspicuous place. The
marking statute was reenacted in the Tariff
Act of 1909, * and authorized the Secretary
of the Treasury to prescribe rules and
regulations for persons convicted of
fraudulently altering or concealing country-
of-origin marks, and impose fines up to a
maximum of $5,000 dollars, or imprisonment
for a maximum of one year. The marking
statute was reenacted in the Tariff Act of
1913.% A provision for the assessment of
additional duties of 10 percent of the
appraised value for failure to mark was
added when the law was reenacted in section
304 of the Tariff Act of 1922.'¢ The
marking law was reenacted in 1930 as
section 304 of the Tariff Act of 1930, now
codified at 19 U.S.C. 1304. Much of the

9 Tariff Act of 1890, ch. 1244, 26 Stat. 567, 613, enacted Oct. 1, 1890. A precursor of the
marking statute can be found in HR. 4404, Jan. 10, 1888, a bill “To prohibit the importation of
articles of foreign manufacture bearing a stamp, mark, or imprint conveying the impression that
such articles are of American manufacture.”

10 Section 6 of the Tariff Act of 1890. Section 6 of the Tariff Act of 1890 became
effective on Mar. 1, 1891, and the Treasury Department issued a circular on interpretation and
implementation on Dec. 20, 1890.

! House Report No. 1466, 51st Cong., 1st sess. ("McKinley Report™), Apr. 16, 1890,
p- 248.

12 Tariff Act of 1894, ch. 349, 28 Stat. 509, 547, Aug. 27, 1894.

13 Tariff Act of 1897, ch. 11, 30 Stat. 151, 205, July 24, 1897.

4 Tariff Act of 1909, ch. 6, 36 Stat. 11, 85, Aug. 5, 1909.

15 Tariff Act of 1913, ch. 16, 38 Stat. 114, 194, Oct. 3, 1913.

16 Tariff Act of 1922, ch. 356, 42 Stat. 858, 936, Sept. 21, 1922. U.S. House of
Representatives, Committee on Ways and Means, Comparison of the Tariff Acts of 1913, 1922,
and 1930 (Washington, DC: GPO, 1931), p. 185. '
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current language and structure of the present version of section 304 resulted from
amendments in the Customs Administrative Act of 1938."” This amendment also codified
into law many of the exceptions to marking found in Customs regulations.'® The 1938
amendments also established that country-of-origin markings were for the benefit of the
“ultimate purchaser.” In 1953, another general exception to marking was added, section
304(a)(3)(K)."® Amendments in 1984 added specific marking requirements for certain pipe
and fittings, compressed gas cylinders, and certain manhole rings or frames, covers, and
assemblies.”’ In 1986, amendments added specific language on methods of marking pipe
and fittings, such as paint stenciling”  Amendments in the Omnibus Trade and
Competitiveness Act of 1988 increased the penalties for violations of country-of-origin
marking requirements from a maximum of $5,000 to $100,000 for the first violation, and
specified penalties for the second and subsequent violations of not more than $250,000, or
not more than one year in prison.? Although not amending section 304, the Omnibus Trade
and Competitiveness Act of 1988 also requires that imported preserved mushrooms be
marked with the country of origin where the mushrooms were grown in order to comply
with section 304.2 Section 304 was last amended in 1993, when provisions were added to
modify the marking methods of imported pipe and fittings, and added a new section, 304(h),
that specifies the treatment of goods of a NAFTA country for marking purposes.” Section
304(h) also specifies the petition rights of NAFTA exporters and producers regarding
marking decisions.

17 Customs Administrative Act of 1938, ch. 679, 52 Stat. 1077-1080, June 25, 1938.

187J.S. Senate, Committee on Finance, Customs Administrative Act: Hearings Before a
Subcommittee of the Committee on Finance, 75th Cong., 3rd sess., Jan. 25, 26, 27, and Feb. 9,
1938, pp. 11-12.

1 Customs Simplification Act of 1953, Aug. 8, 1953, Public Law 243, ch. 397, 67 Stat.
507, 509.

219 U.S.C. 1304(c), 1304(d), and 1304(e). Trade and Tariff Act of 1984, Oct. 30, 1984,
Public Law 98-573, 98 Stat. 2948, 2976.

2119 U.S.C. 1304(c)(2). Tax Reform Act of 1986, Oct. 22, 1986, Public Law 99-514, 100
Stat. 2085, 2924.

219 U.S.C. 1304(h). Omnibus Trade and Competitiveness Act of 1988, Aug. 23, 1988.
Public Law 100-418, 102 Stat. 1107, 1314.

2 Public Law 100-418, 102 Stat. 1107, 1315.

2 North American Free Trade Agreement Implementation Act., Dec. 8, 1993. Public
Law 103-182, 107 Stat. 2057, 2096-2097.
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Section 304 of the Tariff Act of 1930, as
amended, provides that all imported articles,
or their containers, unless excepted, must be
marked at the time of importation so that the
“ultimate purchaser” of the imported article
in the United States can know the country
where the imported product was made.
Some consumers may prefer to purchase
products that are manufactured in the United
States, while other consumers may prefer to
buy imported products, in which case they
may prefer to purchase products that are
manufactured in one foreign country rather
than another. The marking requirement
enables consumers to make an informed
choice.” The marking statute also operates
to protect domestic producers and to
facilitate the enforcement of some Customs
laws (e.g., quotas and antidumping duties)
by helping to identify subject goods.

Imported articles, or their containers, must
have a country-of-origin marking in a
conspicuous place as legibly, indelibly, and
permanently as possible, and it must be in
English. The Secretary of Treasury is
authorized to create regulations to determine
whether the content, the method, and the
location of the mark are acceptable.”* The
Secretary also is authorized to require
additional words or symbols to prevent
deception or mistake as to the origin of the
article or any other article with which such
imported article is combined subsequent to
importation but prior to delivery to the
ultimate purchaser.

25 "The evident purpose [of the marking statute] is to mark the goods so that at the time of
purchase the ultimate purchaser may, by knowing where the goods were produced, be able to buy
or refuse to buy them, if such marking should influence his will." See United States v.
Friedlaender & Co., Inc., 27 C.C.P.A. 297, at 302 (1940).

2619 U.S.C. 1304(a)(1). The Customs marking regulations are set forth at 19 CFR 134 et
seq.
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Section 304 also provides for certain
exceptions to the marking requirement and
authorizes the Secretary of Treasury to
exempt imported goods from the marking
requirements under certain  specific
circumstances.”’ However, whenever an
article is excepted from the marking
requirements, the immediate container still
must be marked with the article's country of
origin. If an imported article that is marked
with the country of origin is packaged when
it is sold to the ultimate purchaser in the
United States, then the package, too, must
be marked with the country of origin of the
contents. If an imported article is exempt
from the marking requirements, but the
article is not in a container when it reaches
the ultimate purchaser (e.g., some bulk
articles such as agricultural commodities),
the article and its container are effectively
exempt from the requirements of the
marking statute. Section 304 provides that
containers are not required to be marked for
certain excepted articles--those imported for
use by the importer, section 304(a)(3)(F);
those to be processed by the importer,
section 304(a)(3)(G); and articles where the
ultimate purchaser must necessarily know
the country of origin, section 304(a)(3)(H).
However, articles excepted in section
304(a)(3)(G) must be marked if the marking
will not obliterated, destroyed, or
permanently concealed by the processing.?®

In addition, section 304 contains specific
marking requirements for certain articles.
For example, it has provided that pipes and
fittings, compressed gas cylinders, and
manhole rings may not be excepted from the

marking requirements.”” The marking statute also specifies the method by which such
articles must be marked (e.g., die stamping, etching) and, in the case of manhole rings, it
specifies that the mark be on top of the surface.

For NAFTA goods, section 304 refers to rules-of-origin set forth at 19 CFR 102, known as
NAFTA Marking Rules, which rely on a change in tariff classification (see discussion on

77 Section 304(a)(3) of the Tariff Act of 1930 (19 U.S.C. 1304(a)(3)).

%19 CFR 134.36.

» Section 304(c) of the Tariff Act of 1930 (19 U.S.C. 1304(c)), as added by section
207(2) of the Trade and Tariff Act of 1984 (Public Law 98-573, 98 Stat. 2976).
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NAFTA in chapter 2). On June 6, 1996, Customs announced that rules of origin in part 102
will become final rules, effective August 5, 1996.2° With respect to NAFTA goods, section
304 also contains several “exemptions™' from marking requirements and sets forth petition
rights of NAFTA exporters and products regarding marking decisions by Customs. NAFTA
goods exempted from marking include original works of art, ceramic tiles classified under
Harmonized System (HS) subheading 6904.10, and semiconductor devices and integrated
circuits classified under HS headings 8541 and 8542. In addition, marking of containers for
these articles is also exempted, as are containers of crude substances,’ if from a NAFTA

party.

Section 304 also provides for methods of enforcing country-of-origin marking. A 10 percent
ad valorem duty shall be levied on any article or its container that is not legally marked at
the time of importation unless exported, destroyed, or marked under customs supervision
after importation in accordance with the requirements of the marking statute.* The importer
must reimburse the Government for the cost of supervising the exportation, destruction, or
marking of such articles or their containers. The additional duty also is assessable for failure
to include words or symbols that are required to prevent deception or mistake. > Section 304
also provides that delivery of imported articles not legally marked shall be withheld until
such articles are correctly marked in accordance with the requirements of section 304, or
until the 10 percent ad valorem duty has been deposited. Penalties are provided in section
304 for any person who removes, alters, or covers the country of origin mark with the intent
to conceal. For a first offense, the penalty is a maximum fine of $100,000 and/or
imprisonment for a year and for subsequent offenses, a maximum fine of $250,000 and/or
a year in prison.*

Regulations

Customs regulations governing marking under section 304, as well as certain marking
provisions of the Harmonized Tariff Schedule of the United States (19 U.S.C. 1202) are set
forth in the Customs regulations at 19 CFR 134. These regulations specify the language used
to identify the country of origin, methods of marking, location, and words or symbols to
prevent deception or mistake as to origin. Aside from general methods of marking, certain
methods are required for watch and clock movements and parts,’ certain other manufactured
products,”” and imported Native-American style jewelry, arts, and crafts.*®

%61 F.R. 28932-28980, June 6, 1996.

3119 U.S.C. 1304 uses the term exception, however, 1304(h) uses the term exemption.

219 U.S.C. 1304(h)(C).

33 Section 304(f) of the Tariff Act of 1930 (19 U.S.C. 1304(f)).

3 Ibid. See also 19 CFR 134.2.

3519 CFR 11.13(c). Customs regulations at 19 CFR 11.13 set forth the consequences and
procedures to be followed when articles are falsely marked.

36 This includes watch movements, clock movements, watch cases, and clock cases, as
specified in Chapter 91, Additional U.S. Note 4, Harmonized Tariff Schedule of the United States
(19U.8.C. 1202), and 19 CFR 134.43(b)..

37 These include knives, clippers, shears, safety razors, surgical instruments, scientific and
laboratory instruments, pliers, pincers, vacuum containers, and other articles. 19 CFR 134.43(a).

38 Section 1907, Omnibus Trade and Competitiveness Act of 1988 (Public Law 100-418,
Aug. 23, 1988; 102 Stat. 1107, 1315).
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Customs regulations also require that if the name of a place other than the country of origin
appears on an imported article or its container, then the actual country of origin must appear
"in close proximity" to such other place, in order to avoid misleading the ultimate consumer
as to the country of origin of the article.** This rule would also apply in cases where the
words "United States," "American," "U.S.A.," the U.S. flag, or the like appear on the article
or its container.

Customs regulations provide further detail on the exceptions to marking listed in section
304(a)(3), particularly those in section 304(a)(3)(J) (19 CFR 134.33). This enumeration of
exceptions of subsection (J) in the regulations is known as the “J-List.” The list includes,
for example, articles such as “natural products, such as vegetables, fruits, nuts, berries, and
live or dead animals, fish and birds; all the foregoing which are in their natural state or not
advanced in any manner further than is necessary for their safe transportation,” many wood
and steel products, and drugs and similar-substances imported in pill or tablet or other similar
forms. Although products on the J-List are excepted from marking, their containers are
generally required to be marked.

Customs regulations in part 134 and part 102 implement the NAFTA Marking Rules found
in NAFTA Annex 311. An example of such a regulation is 19 CFR 134.45, which permits
a good of a NAFTA country to be marked with the name of the country of origin in English,
French, or Spanish. Many of the marking regulations implementing the NAFTA are less
stringent than those for non-NAFTA goods, particularly as they pertain to marking methods
and the marking of containers.

The Customs regulations also provide definitions of both the ultimate purchaser and the
country of origin. In September 1972, Customs adopted and incorporated into its regulations
the appellate court’s decision in United States v. Gibson-Thomsen Co., Inc.,27 C.C.P.A. 267
(C.A.D. 98) (1970) at 19 CFR 134.35. Under this decision, the person “who converts or
combines the imported article into the different article will be considered the ‘ultimate
purchaser’ of the imported article within the contemplation of section 304(a)...™* For such
articles, however, the outermost container will still be required to be marked unless
otherwise excepted. In August 1985, Customs began applying its interpretation of the
principles embodied in Uniroyal v. United States, 3 CIT 220 (1982), as required by 19 CFR
152.16(b), to all country-of-origin determinations for all Customs purposes, including
marking.* In Treasury Decision 90-17, Customs ‘stated its “view that the decision in
Uniroyal requires Customs to look at the significance of manufacturing or processing
operations performed on an article, as well as the change in the article as a result of those
operations.”” Customs states that it has often characterized the substantial transformation
test as requiring a “new name, character or use,” but notes that the courts and Customs have
in fact required a change in “the name, character and use of an imported article for a finding
of substantial transformation into a new and different article of commerce.”* In Customs’
view, the courts have deemphasized the significance of a change in name and use, but have
placed significance on a change in the imported article’s character when determining
whether a substantial transformation occurred. Customs states that it has administered the

319 CFR 134.46 and U.S. Customs ruling HQ 729096, Jan. 2, 1986.

4 19 CFR 134.35(a).

50 F.R. 31392-31394, Aug. 2, 1985.

224 Cust. B. & Dec., (T.D. 90-17), “Country of Origin Rules Regarding Imported
Textiles and Textile Products,” Mar. 14, 1990, p. 34.

61 F.R. 28938, June 6, 1996.
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Gibson-Thomsen Co. decision as “requiring a change in the name, character and use of the
articles and has placed more emphasis on a change in the character of the article than on any
change in its name or use.”* According to Customs, the substantial transformation test is
most often used for country-of-origin marking determinations.**

Although Customs recently announced that it would undertake a complete revision of
regulations in 19 CFR 134, this process has no schedule for completion.** Customs has
already announced proposed rulemaking that would ease the strictness of certain regulations,
such as those covering wearing apparel”’ and the proximity of a country-of-origin marking
to a mentioned geographic location (19 CFR 134.46). Customs also is proposing
rulemaking with regard to watches,* frozen produce packages,® and several other products
to clarify marking issues. On June 6, 1996, Customs published a Federal Register notice,
effective August 5, 1996, that makes final the rules for determining the country of origin of
a good for purposes of NAFTA Annex 311" This final rule modified the marking
regulation for articles returned to the United States after having been advanced in value or
improved in condition outside the United States, 19 CFR 134.43(e). The modified regulation
will cover only assembled articles, and will allow markings such as “Assembled in (country
of final assembly) from components of (name of country or countries of origin of all
components).” A number of golf club component producers had reported that the prior
version of 19 CFR 134.43(e) required them to mark golf club heads, cast in the United States
and finished in Mexico, as products of Mexico. Prior to NAFTA, such a marking was not
required. However, if the club head was processed outside of a NAFTA partner, the head
would not be required to be marked with a country of origin.>* Customs has also provided
a 4-month period of adjustment, from July to November 1996, to allow firms to exhaust
their inventory of old country-of-origin labels for certain textile and apparel products
because of the economic hardship of converting to labels that reflect the new country-of-
origin rules implemented under section 334 of the Uruguay Round Agreement Act.** This
adjustment period applies to labels stating “Assembled in X country from U.S. components™
or to a similar phrase for goods that were assembled from components cut to shape in the
United States.

Customs practices regarding the marking of various products may not necessarily be
published as regulations, but are also found in Treasury Decisions (T.D.s), Customs Service
Decisions, or in binding ruling letters issued by Customs. An example of such a practice in

“ Ibid.

460 FR. 22314, May 5, 1996. In this notice, Customs discusses court decisions on
substantial transformation, and continues this discussion in another notice, 61 F.R. 28938, June 6,
1996.

430 Cust. B. & Dec., “Modification of Customs Ruling Relating to Country of Origin
Marking of Wire Rod,”, Apr. 3, 1996, p. 25, and Sandra L. Gethers, chief, Special Classification
and Marking Branch, U.S. Customs Service, telephone interview with USITC staff, May 28, 1996.

760 F.R. 57621-57622, Nov. 16, 1995.

“ 60 F.R. 57559-57560, Nov. 16, 1995, and 60 F.R. 66952-66953, Dec. 27, 1995.

¥ 60 FR. 14705-14707, Mar. 20, 1995.

%60 F.R. 6464-6466, Feb. 2, 1995.

161 F.R. 28932-28980, June 6, 1996.

52 Stein, Shostak, Shostak & O’Hara, on behalf of Ajay Sports, Inc., Coastcast Corp.,
Daiwa Corp., Lamkin Leather & Rubber Co., Lynx Golf, and Taylor Made Golf Co., Inc.,
posthearing submission to the USITC, Apr. 24, 1996.

361 F.R. 32924-32925, June 26, 1996.
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a Treasury Decision is the Customs “major supplier marking” rule, published in T.D. 89-66,
“Country of Origin Marking of Imported Fruit Juice Concentrate.” This rule allows a
product to be labeled on a lot-by-lot basis, identifying on the package received by the
ultimate purchaser those countries (up to 10) accounting for 75 percent of the source of

material in a specified lot.>*

Administrative Processes

Customs uses a number of tools and strategies to enforce the marking statute. If merchandise
is excepted from marking, in order to use that exception, the importer must generally apply
for a waiver” from the Customs import specialist at the port, usually prior to importation.
However, an importer may apply for a waiver at the time of importation in certain
circumstances, such as hardship. For example, Customs might grant -a hardship waiver
where an importer would incur an apparent marking violation, but it would be uneconomical
for the importer to mark the goods (e.g., the cost of marking would exceed the value of the
goods), and this was the first importation by this importer. Waivers are kept on file by the
Customs import specialist responsible for that product at the port of entry.

For merchandise and/or containers that do not qualify for exceptions, Customs may examine
merchandise at the port of entry. A typical sequence of events at a port of entry is shown
in figure 3-1. If the merchandise is not legally marked, Customs issues a Notice of
Redelivery/Marking (Customs Form (CF) 4647), that indicates there is a marking violation.
Through the CF 4647, Customs notifies the importer that the merchandise must be either
redelivered to Customs to be properly marked, exported, or destroyed under Customs
supervision, or that the importer must properly mark the merchandise with the country of
origin and that the importer must certify to Customs that the merchandise is in fact properly
marked and available for Customs inspection.

Under the certification procedure, the importer may properly mark the merchandise outside
of Customs supervision and custody.®® While Customs may accept certification that the
marking has been accomplished, it may also demand samples of the remarked merchandise,
and/or may conduct a spot check to ensure that the merchandise is properly marked. If an
importer files a certificate but fails to properly mark the merchandise, then Customs may
seize the merchandise and seek monetary penalties.’” The importer may, however, petition
for the release of the articles so that the false marking may be corrected, or so that the articles
may be exported or destroyed under Customs supervision and at no cost to the U.S.
Government.*® In cases of willful deceit, the importer could be subject to a criminal action.”

Customs also has the discretion to demand redelivery (i.e., Customs recalls merchandise that
previously has been released from Customs custody) so that the merchandise may be

%454 F R. 29540-29543, July 13, 1994.

55 Waivers take the form of letters that use standard language suggested by Customs.

619 CFR 134.52.

57 Monetary penalties may be assessed and seizures may occur under section 592 of the
Tariff Act of 1930 (19 U.S.C. 1592). Seizures of merchandise may also occur under section
595a(c) of the Tariff Act of 1930 (19 U.S.C. 1595a(c)).

819 CFR 11.13(2).

% Section 1001 Title 18.
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marked, exported, or destroyed under Customs supervision. The importer must reimburse
the Government for the cost of supervising the exportation, destruction, or marking of such
articles or their containers. After 30 days, if merchandise that was not legally marked has
not since been marked, destroyed, or exported, Customs will send it to a Customs warehouse.

If, within 30 days of the date of the marking violation notice, the importer fails to redeliver
the improperly marked merchandise to Customs custody or to certify that the merchandise
has been properly marked and is available for Customs inspection, Customs will demand the
payment of “liquidated damages,” or penalties. These penalties will be assessed in the
amount equal to the entered value of the goods not properly marked or redelivered and in
accordance with bond® posted by the importer, plus any estimated duty due at the time of

entry.

Frequently, merchandise will be released from Customs custody fairly quickly and may go
into distribution channels and appear on store shelves, although the process of liquidation®
of the entry may continue, taking several weeks or months. Once the penalties have been
assessed, the importer may request administrative review and mitigation of the liquidated
damages through Customs administrative review procedures set forth at 19 CFR 172.

Customs may also assess additional duties of 10 percent ad valorem.®* This duty is assessed
if the merchandise was not legally marked at the time of importation and the merchandise
was not subsequently exported, destroyed, or marked under Customs supervision prior to
liquidation.®® Once duties have been assessed, the importer may request an administrative
review (i.e., protest), of the assessment under Customs procedures set forth at 19 CFR 174
assessable for failure to include words or symbols that are required to prevent deception or
mistake. %

% Customs generally requires that importers post a bond, which is a contract between
Customs and the importer whereby the importer agrees to pay any and all duties, taxes, charges,
and to make or complete the entry of if the goods are released before liquidation. 19 CFR 113.62.

¢! Liquidation is the “final computation or ascertainment of the duties or drawback
accruing on an entry.” 19 CFR 159.1.

62 Section 304(f) of the Tariff Act of 1930 (19 U.S.C. 1304(f)).

¢ U.S. Customs ruling HQ 731775, Nov. 13, 1988.

%19 CFR 134.2.
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The Administrative Processes for Determining Origin and Appealing
Decisions on Marking Issues

The administrative processes used by Customs for determining origin and appealing
decisions on marking are complex and can be quite lengthy, depending upon circumstances.
Marking determinations usually occur through binding ruling letters issued in response to
an importer’s request prior to importation.*® Customs determinations at the port of entry upon
importation, or through the appeals process are shown in figure 3-2. In response to such a
request from an importer, Customs can issue either an information letter or a binding ruling
letter. An information letter will state either that (1) general information is actually being
sought by the importer and is being provided; (2) the request is incomplete or does not meet
the requirements set forth in subpart A, 19 CFR 177; or (3) the ruling cannot be issued for
some other reason.% If the ruling request is straightforward, it will be answered by the
Office of Regulations and Rulings (ORR), National Commodity Specialist Division at the
New York Seaport, usually within 30 days; otherwise it will be answered by ORR’s Tariff
Classification Appeals Division, Special Classification and Marking Branch at Customs
Headquarters, usually within 120 days. However, Customs does not always adhere to such
a schedule.

Binding ruling letters are generally issued for future or prospective Customs transactions.®’
These letters represent the official position of Customs and are binding on Customs Service
personnel with “respect to the particular transaction or issue described therein... until
modified or revoked.”® The binding ruling letter may be cited as authority in transactions
involving the same circumstances, unless modified or revoked by either a change of
circumstances or change of practice by Customs. Nevertheless, binding rulings are specific
to the party to whom the ruling letter is addressed, and Customs regulations state that other
parties should not rely on rulings addressed to third parties. Binding ruling letters found to
be in error or not in accordance with the current views of the Customs Service may be
modified or revoked. Ruling letters are generally effective on the date they are issued,
including ruling letters that revoke or modify past rulings. However, Customs may delay
the effective date of a ruling letter that modifies or revokes past rulings, so that effected
parties have adequate time to appeal the prospective change.*® If an adverse binding ruling

& «_An importer or exporter of merchandise, or otherwise, [that] has a direct and
demonstrable interest in the question or questions presented in the ruling request, or by an
authorized agent of such a person.” 19 CFR 177.1(c). This can be an individual, corporation,
partnership, association, or other entity or group.

% 19 CFR 177.7(b). The issue may be pending before the U.S. Court of International
Trade, the U.S. Court of Appeals for the Federal Circuit, or any court of appeal therefrom.

§7«A ‘prospective’ Customs trarisaction is one that is contemplated or is currently being
undertaken and has not yet resulted in any arrival or the filing of any entry or other document, or
in any other act to bring the transaction, or any part of it, under the jurisdiction of any Customs
Service office.” 19 CFR 177.1(d)(3).

%19 CFR 177.9(a).

® 19 CFR 177.9.
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is issued, the importer may ask Customs for reconsideration of the ruling, in which case the
ruling will be reviewed by ORR at Customs Headquarters.

Importers can also request that Customs field offices seek advice, known as a request for
“internal advice,” from ORR at Customs Headquarters. This procedure applies to goods that
have been imported, but the entry has not yet been liquidated. Therefore, pending issues can
be addressed, provided they have not previously been the subject of a prior prospective
binding ruling. The importer asks Customs at the port to delay liquidating the entry, and the
issue is forwarded to Headquarters. Once internal advice has been issued, Customs
personnel at the port then liquidate the entry in accordance with the internal advice decision.
If the internal advice decision is adverse to the importer, the importer may file for an
administrative review, or protest, with Customs upon liquidation of the entry, and follow the
appeals process outlined below. In some instances, ORR may refuse to consider the request
for internal advice because (1) the time required to give the request adequate consideration
may unduly delay action on a Customs transaction, or (2) the questions posed are more
appropriately answered through response to an administrative review request from the
interested parties. In the event that an importer’s request for internal advice is refused by
Headquarters, the importer may appeal to the Court for International Trade (CIT) if the
importer demonstrates to the Court that irreparable harm’® would result unless the importer
were given an opportunity to obtain judicial review prior to the importation of merchandise.”
Inconsistent decisions by Customs officials at different field locations regarding substantially
similar merchandise or repeated decisions to conduct intensified inspections may be brought
to Headquarters attention through a petition filed by the importer.”

Importers may also protest Customs binding ruling letters, but only upon liquidation of the
merchandise at issue at the port of entry.”” The Customs port director must make a
determination within 2 years. However, the importer may attempt to limit the process to 120
days by filing for an acceleration of review within 90 days after filing a protest, and Customs
then has 30 days to make a determination.”* If the importer believes the protest will be
denied (or if the protest actually is denied), the importer may file an “application for further
review.”  The application for further review of a protest is conducted by either the
Commissioner of Customs or the Regional Commissioner of Customs, usually through the

7 Irreparable harm within the purview of 28 U.S.C. 1581(h) “is harm that cannot be
redressed in a court of law.” Irreparable harm “may take, among others, the following forms: an
importer’s inability to immediately acquire new labels or packaging that comply with a ruling
effective immediately; due to unavailability of labels or packaging complying with the ruling, the
importer’s inability to timely ship customer orders with consequential damage to customer
confidence and relationships; expenses of redesigning new labels or packaging complying with the
ruling; expenses of affixing new labels; loss and expense incident to storage or destruction of
noncomplying labels and packaging in inventory; costs and expenditures for reengineering
production methods or inventory control and tracking systems.” 29 Cust. B. & Dec. No. 33, (Slip.
Op. 95-132), CPC International, Inc., Plaintiffv. United States, Defendant, pp. 25-26.

19 CFR 177.11(b)(8).

19 CFR 177.12.

7 The procedures for protests are found in 19 CFR 174.

74 Pursuant to provisions pertaining to Customs Modernization in Title VI of the North
American Free Trade Agreement Implementation Act (Public Law 103-182, 107 Stat. 2057, Dec.
8, 1993), in Jan.1996, Customs began a 6-month test regarding the electronic filing of protests. 61
F.R. 3086, Jan. 30, 1996.
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Headquarters ORR. If the protest is denied, the importer is informed of the right of civil
action and may appeal the determination before the CIT. The importer must file for action
within 180 days from the date the protest demal was mailed or the date that the protest was
deemed to have been denied.

At the CIT, the issues in the case are subject to de novo review (the CIT decides all issues
anew and Customs’ previous positions are not given any deference by the Court). It is not
uncommon for either the importer or Customs to appeal adverse decisions to the Court of
Appeals for the Federal Circuit (CAFC), and then to the Supreme Court.

Domestic interested parties’> may challenge a Customs decision regarding the proper
application of the marking statute through a petition under section 516 of the Tariff Act of
1930.7¢ If the petitioner is dissatisfied with the decision of the Commissioner of Customs,
the petitioner may protest the decision. In this procedure, the petitioner files notice with the
Commissioner of Customs, and designates the port or ports of entry at which the
merchandise at issue is being imported and at which the petitioner will protest. The port
directors of the designated ports issue notices of liquidation to the petitioner of the
merchandise in question so the petitioner then may present to Customs the marking issues
desired. The petitioner also may seek judicial review of the Customs ruling on the petition
before the CIT. In many rulings, Customs is challenged in the courts by both the importer
and the domestic petitioner on the same issue.

For NAFTA goods, the procedures for obtaining and protesting Customs rulings are similar
to those for non-NAFTA goods and are set forth at 19 CFR subparts I-J, or parts 181.91-
181.122. Importers may seek an advance ruling letter with respect to both prospective, and
(unlike for non-NAFTA trade), current or ongoing NAFTA transactions. Customs will issue
the ruling within 120 days. Under these NAFTA procedures, a marking violation, notice to
redeliver, or assessment of marking duties is known as an “adverse marking decision.””” In
accordance with section 304, Customs must inform the importer of the basis of the adverse
marking decision, if requested by the importer within 30 days of the request. If the importer
protests, the exporter or producer of the merchandise which is subject to the adverse marking
decision may intervene in the importer’s protest on behalf of the importer. If the importer
does not protest the adverse marking decision, the exporter or producer of the subject
merchandise may file a petition with Customs protesting the adverse marking decision.” If
the petition is denied, the importer may appeal the Customs decision by filing a civil action
before the CIT.

> A domestic interested party is a manufacturer, producer, wholesaler, union or
recognized labor group, or trade or business association, whose members engage in the
manufacture, production, or wholesale, of like products. 19 CFR 175.21

19U.S.C. 1516 and 19 CFR 175 et seq. Petitions under 516 are also used by domestic
parties to clarify tariff classifications. Notice of the petition is published in the Federal Register
and public comment is sought by Customs. If the marking on the entry is found to be incorrect,
Customs publishes notice in the Federal Register.

" A decision by Customs which an exporter or producer of merchandise believes to be
contrary to NAFTA Annex 311 and which may be protested pursuant to section 514 of the Tariff
Actof 1930 (19 U.S.C. 1514).

19 CFR 181.116.
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Customs Activities

During 1993-95, Customs had a total of 1,229 cases involving marking.” Approximately
98 percent were for ruling letters, requests for internal advice, protests, and issuing rules.
The remaining 2 percent were miscellaneous projects related to marking. Approximately 5
percent of total were protests subject to further administrative review, and about 1 percent
were subject to judicial review.

These data include 4 petitions under section 516. Since 1980 to the present, only 4 petitions
under section 516 concerning country-of-origin marking have been filed with Customs.
Domestic producers filed petitions on the marking of hinges in September 1995,% safety
glasses in July 1995.%" cast iron soil pipe in March 1994,* and frozen produce in September
1993.8% Customs made a decision only on the petition for cast iron soil pipe, as the petition
on frozen produce is being held in abeyance pending proposed rulemaking.®** No decision
has been made on the petition on safety glasses, which was filed in 1995. Customs denied
the petition on hinges, stating that it did not have the statutory language to propose the rules
desired by the petitioner.®

A significant portion of rulings and internal advice requests, and all protests, requests for
further review, rulemaking, and 516 petitions, are conducted by the Special Classification
and Marking Branch in the ORR at Customs Headquarters in Washington, DC. This branch
has approximately 8 to 9 attorneys, including one attorney manager. In some instances, legal
advice will be sought from Customs’ Office of the Chief Counsel. Many rulings are also
issued by national import specialists at the New York Seaport.

Imported goods are subject to inspection at the 301 ports of entry in the United States. As
of May 1996, the processing and handling of imported goods was principally carried out by
6,449 Customs inspectors and 1,130 import specialists. In fiscal year (FY) 1995,
approximately 2 to 3 percent of the approximately 13 million entries and of the 26 million
cargo lines were inspected.®® Primarily through such inspections, Customs issued 29,981
marking violations in FY 1995, compared with 42,111 issued in FY 1993 (table 3-2)¥ In
FY 1995, Customs estimates that the rate of compliance with the marking laws was
approximately 96 percent, however marking violations as a share of total entries was only
approximately a quarter of 1 percent. .

" Letter from the Honorable George J. Weise, Commissioner of Customs, June 14, 1996.

8 60 F.R. 49970-49971, Sept. 27, 1995.

8 60 F.R. 35792-35793, July 11, 1995.

8 59 F R. 10764, Mar. 8, 1994.

8 58 F.R. 47413-47414, Sept. 9, 1993.

# Prior rules were overturned by the Court of Appeals for the Federal Circuit in 1994.
See 60 F.R. 6464-6466, Feb. 2, 1995. Pillsbury Co. alleges that Customs applied procedures with
respect to a section 516 petition that furthered the interests of other domestic producers to the
detriment of Pillsbury. Hogan & Hartson, on behalf of the Pillsbury Co., prehearing submission,
Mar. 28, 1996, p. 27.

% Robert G. Hayes & Irene Ringwood, on behalf of Hager Hinge Co., submission to the
USITC, p. 12.

8 Official of the U.S. Customs Service, Office of Strategic Trade, telephone interview
with USITC staff, June 18, 1996.

8 L etter from the Honorable George J. Weise, Commissioner of Customs, June 14, 1996.
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Table 3-2

Customs was unable to estimate the number of violations that resulted in merchandise being
re-exported, destroyed, or marked under Customs supervision.*® Customs was also unable
to provide information on the number of violations that were subject to the additional 10
percent ad valorem duties provided for under section 304(f). However, Customs cited the
example of one company that was assessed almost $5.2 million in marking duties.*

Convictions have been relatively few, as have been the number of penalty cases (table 3-2).
Seizures of goods for mismarking have declined, however the assessment of monetary
penalties for marking violations has risen. The large difference in the annual figures for FY

Customs activities related to country-of-origin marking violations, FY 1993-95, except as noted.

Marking violations 2 42,111 36,256 29,981 &)
Total number of entries (in 10.5 11.8 13.0 &)
millions)?

Violations as a share of total 0.4 0.31 0.23 )
entries (in percent) ?

Convictions under section 3 21 19 11
304(l) of the Tariff Act of 1930

Seizures under section 595a(c) 3 437 261 127
of the Tariff Act of 1930

Penalty cases S 20 25 51
Penalties assessed under (3 $2,948 $6,140,224 $30,059,189
section 592 of the Tariff Act of

1930 for marking violations

"These primarily include salary, overhead, and benefits.

2 Calendar year.
3 Not available.

Source: Compiled by the staff of the U.S. International Tradé Commission from data from the U.S. Customs

Service.

1993-96 relate to the way Customs maintains its records; however, the increase in assessed
penalties is attributable to greater emphasis by Customs on pursuing violations under section
592 of the Tariff Act of 1930, including those related to marking. Penalty cases are typically
handled by Office of the Chief Counsel at Customs Headquarters; cases involving penalties
over $500,000 are handled by ORR’s Penalties Branch.

Since 1980, there have been approximately 44 cases involving marking issues decided before
the CIT and 16 cases before the CAFC. About 27 of those cases decided by the CIT have

& Ibid.

% Pentax Corp. et al., v. United States, Slip No. 96-64 (CIT, Apr. 15, 1996). In order to
obtain the benefits of prior disclosure, Pentax was required to pay almost $5.2 million in marking
duties for mismarking goods imported under approximately 300 entries between July 1987 and
Mar. 1991.
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occurred since 1990, but only 3 cases before the CAFC. In several cases the same company
appeared as the plaintiff. Cases before the CIT and CAFC are tried by the International
Trade Litigation Staff of Customs Office of Chief Counsel at the New York Seaport in
conjunction with lawyers from the Commercial Litigation Branch, Civil Division, United
States Department of Justice. Support for these cases is often provided by ORR.

Costs to Government

Customs estimated its expenditures for certain activities related to administering and
enforcing marking requirements at between $1.6 million to $1.8 million during FY 1993-
1995%° (table 3-3). These expenditures are primarily salary costs for issuing rulings,
rulemaking, other legal costs, and investigations of country-of-origin marking violations.
However, Customs was unable to provide an estimate of salary costs incurred in reviewing
imports for marking sufficiency, issuing marking violation notices, assessing duties and
penalties, and other day-to-day functions related to administration and enforcement by
personnel at the ports of entry, although Customs indicates that such costs are probably
considerable. Based on consultations with Customs, personnel costs for issuing marking
violation notices and certifying proper remarking at ports of entry would add an estimated
$885,000 to $1.2 million annually to Customs marking-related costs during FY 1993-95.
In addition, Commission estimates for benefits associated with the salary costs related to
rulings, rulemaking, other legal costs, and investigations of marking violations would add
another $319,000 to $377,000 annually to such costs during 1993-95. Total estimated costs
for Customs administration and enforcement of country-of-origin marking were $3.2 million
in FY 1993, $3.3 million in FY 1994, and $2.8 million in FY 1995.

% Although some cost data were provided on a calendar year basis, Customs stated that
these data could be used as good estimates for fiscal year purposes.

3-21



Table 3-3
Customs costs related to administering and enforcing country-of-origin marking requirements

Issuance of country-of-origin
marking rulings, including

protests and rulemaking*?? $177,000 $223,000 $188,000

Other legal costs'?* * 212,000 320,000 232,000

Investigation of country-of-

origin marking violations '2° 1,257,500° 1,342,000 1,173.000
Subtotal® 1,646,500 1,885,000 1,593,000

Estimated benefits and
overhead for above

activities’ 329,300 377,000 318,600
Marking violations issued and
reviewed at ports of .
entry*® 1,180,000 1,043,000 885,000
Subtotal 1,509,300 1,420,000 1,203,600
Total 3,155,800 3,305,000 2,796,600

" Estimated salary costs only.

2 Data submitted by Customs, except as noted.

8 Calendar year basis.

* Estimated salary costs for affected staff in the Office of Regulations and Rulings, Penalties Branch, and for
attorneys in the Office of the Chief Counsel for reviewing penalty cases and providing legal opinions on marking
issues.

S Investigations conducted by the Office of Investigations into marking violations and other marking activities.

® Data estimated by USITC staff based as average of data supplied by Customs for FY 1994 and FY1995. 7
Estimated by USITC staff at 20 percent of salary costs.

8 Although Customs supplied these data on a calendar year basis, Customs officials stated to USITC staff that
these data would be suitable as estimates for fiscal year data. Estimated by the staff of the USITC based on the
number of marking violations issued, allocations made regarding the number of violations by type of handling
method assuming certain processing times, and a representative hourly salary and benefits cost. Estimate
developed based on data and information from Customs.

Source: Compiled by the staff of the U.S. International Trade Commission from data provided by
the U.S. Customs Service, except as noted. .
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Section 5 of the Federal Trade Commission Act, Other Acts,
and the Federal Trade Commission

Laws governing country-of-origin marking of wool, textile fiber, and fur products, as well
as laws regulating domestic country-of-origin marking claims and advertising within the
United States, are administered and enforced by the Federal Trade Commission.”® The
principle underlying these laws is that the purchaser should be protected from misbranding
and false advertising, including in specific product areas.”? Both the Wool Products
Labeling Act of 1939 and Textile Fiber Products Identification Act were amended in 1984,
changing country-of-origin marking requirements. The various laws and their administration
and enforcement are discussed below.

Wool Products Labeling Act of 1939

The Wool Products Labeling Act of 1939 (Wool Act) (15 U.S.C. 68),” enacted on October
14, 1940, was passed by Congress for the express purpose of protecting producers,
manufacturers, distributors, and consumers from the unrevealed presence of substitutes and
mixtures (i.e., wool and man-made fiber blends) in spun, woven, knitted, felted, or other
manufactured wool products.®* The Wool Act requires that each product containing wool
have a stamp, tag, or label showing the fiber content and the name of the manufacturer or the
name of someone in the line of distribution of that product. Country-of-origin marking,
although not explicitly enumerated in the Wool Act at the time of its enactment, was required
by FTC regulation.” In 1984, Congress enacted conforming legislation in the Wool Act (see
section below).

Textile Fiber Products ldentification Act

The Textile Fiber Products Identification Act (Textile Act) (15 U.S.C. 70),°® enacted
September 2, 1958,” was passed by Congress with the express purpose of protecting
producers and consumers against misbranding and false advertising of the fiber content of

%! The FTC is an independent agency which was created in 1915 pursuant to the Federal
Trade Commission Act of 1914 (38 Stat. 717; 15 U.S.C. 41-58).

%2 U.S. Code Congressional and Administrative News, 85th Cong., 2d sess., 1958,
p. 5165.

% The term “wool” means the fiber from the fleece of the sheep or lamb or hair of the
Angora or Cashmere goat (and may include the so-called specialty fibers from the hair of the
camel, alpaca, llama, and vicuna) which has never been reclaimed from any woven or felted wool
product (15 U.S.C. 68).

% Public Law 850, 76th Cong., 54 Stat. 1128, 15 U.S.C. 66. Regulations under the Wool
Act were first issued effective July 15, 1941, 6 F.R. 3426 (1941). Also see 16 CFR 300.

% See 16 CFR 300.25(c) (1984), 50 F.R. 15101, Apr. 17, 1985.

% Public Law 85-897, 72 Stat. 1717 (1958), 15 U.S.C. 70.

%7 Regulations under the Textile Act were made effective Mar. 3, 1960, 24 F.R. 4480
(1959). Also see 16 CFR 300.
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textile fiber products.®® Protection of the consumer was deemed necessary because of the
difficulty in determining the fiber content in modern fabrics. Proper identification of fibers
was intended to give the consumer the basic identity of the fabric and increase the
consumer’s confidence in the marketing of textiles.”

Like the Wool Act, the Textile Act requires each textile product to contain a stamp, tag, or
label showing fiber content and the name of the manufacturer or someone in the line of
distribution of the product. Indeed, the Textile Act was enacted because Congress believed
“it is now essential that other natural fibers and the synthetics receive the same
consideration” as wool products under the Wool Act.'® The cotton industry, which allegedly
was suffering as a result of increased competition from manmade fiber manufacturers, was
the chief supporter of the legislation.'” ' However, unlike the Wool Act, the Textile Act
explicitly stated in the statute that the label contain the “name of the country where
processed or manufactured.”*® :

Amendments to the Wool Act and the Textile Act, 1984

In 1984, domestic textile manufacturers and textile unions supported enactment of a bill
introduced by Sen. Strom Thurmond, S. 1816, to amend both the Wool Act and the Textile
Act. These amendments, enacted by Congress, and effective December 24, 1984,'% require
that wool and textile fiber products be labeled with the name of the country where processed
or manufactured. For the first time, domestic wool and textile products either wholly made
in the United States or made in the United States of imported components or materials were
required to be labeled as such. The stated purpose of the Wool and Textile Act amendments
was to clarify and improve existing country-of-origin labeling requirements and increase
consumer awareness at the time of purchase of the products’ country of origin. Interested
parties expressed concern that without a law requiring domestically manufactured products
to be labeled with the country of origin, foreign articles would be easily mistaken for U.S.-
made goods.'”

% The term “fiber” or “textile fiber” means a unit of matter which is capable of being
spun into a yarn or made into a fabric by bonding or by interlacing in a variety of methods
including weaving, knitting, braiding, felting, twisting, or webbing, and which is the basic
structural element of textile products (15 U.S.C. 70).

% U.S. Code Congressional and Administrative News, 85th Cong., 2d sess., 1958,
pp. 5166-5167.

1% Ibid., p. 5167.

1! Tbid.

192 The inclusion of the country-of-origin marking requirement in the Textile Act was
undertaken despite comments from various agencies, including the FTC, that such a provision
“does not appear to add anything more than is presently required under section 304 of the Tariff
Act of 1930, as amended, and as supplemented by regulations of the Bureau of Customs
concerning the marking of imported articles.” U.S. Code Congressional and Administrative News,
85th Cong., 2d sess., 1958, p. 5181.

15315 U.S.C. 70b(b)4.

104 Public Law 98-417; 98 Stat. 1585, 1603. This law came from S. 1538, which
incorporated S. 1816.

105 11.S. Code Congressional and Administrative News, 98th Cong,., 2d sess., 1984, p.
2722.
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In addition, the amendments in Public Law 98-417 codified a requirement not explicitly
stated in the Wool Act that imported wool products be marked with the country of origin.
The amendment ensured the act conformed with the then current FTC country-of-origin
labeling regulations for wool products and provisions of the Textile Act requiring country-
of-origin marking,'® as well as with Customs regulations.'®’

The 1984 legislation amended the Wool Act and Textile Act in additional ways. First, it
amended the acts to require that the country-of-origin disclosure must be placed in the neck
of garments, or for those without necks, on a conspicuous spot on the inside or outside of the
product. Second, all products must be separately labeled, except hosiery packaged
individually for retail sale. Third, all product packages must be labeled unless the packaging
is transparent and the individual product label can be seen through the package; and fourth,
mail order catalogs and mail order promotional materials must disclose in the description of
each textile and wool product whether the product is made in the United States, imported,
or both.'®

Fur Products Labeling Act

The Fur Products Labeling Act (Fur Act) (15 U.S.C. 69), enacted August 8, 1951, requires
the labeling of furs and fur products with information to protect consumers against false
advertising and invoicing of fur products.'® Furs and fur products are required to show the
name or names of the animal or animals that produced the fur, certain facts about the fur
(whether the fur product contains or is composed of bleached, dyed, or otherwise artificially
colored fur or if waste fur is used), and the name or other identification issued and registered
by the FTC, of the manufacturer, seller, advertiser, or distributor. In addition, the fur or fur
products must be labeled with the country of origin of any imported furs used in the fur
product.'*°

Enforcement of the Wool Act, Textile Act, and Fur Act, and
Regulatory Review

The Wool Act, Textile Act, and Fur Act authorize the Federal Trade Commission to enforce
these Acts under the FTC’s rules, regulations, and procedures provided for in the FTC Act,'
which is discussed in the section below. U.S. manufacturers of wool products are required
to maintain proper records, and neglect or refusal to maintain such records is subject to a fine
of $100 per day, and is recoverable by the FTC through civil action.!'? Imported wool and
textile fiber products may be excluded from entry if they are mislabeled or their invoices fail

1 Ibid, p. 2726-2727.

17 Thid.

108 15 U.S.C. 70b(e), (I), and (j), and Public Law 98-417, sections 301-303. The FTC
regulations on country of origin marking and mail order advertising are found in 16 CFR 300.25
and 300.26, respectively.

1% 15U.8.C. 69c.

11015U.S.C. 69b.

W See 15U.S.C. 684, 15 U.S.C. 70e, and 15 U.S.C. 69f, respectively.

1215 1U.S.C. 68d(b).
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to have the required information.'"* Customs Service is responsible for enforcing the Wool
Act, Textile Act, and Fur Act with respect to imported wool, textile fiber, and fur products.'*

In May 1994, the FTC solicited public comment on its rules for wool, textile fiber, and fur
products, as part of its overall review of FTC rules and guides.'”® Much of that comment
focused on trade with NAFTA partners, Canada and Mexico. Suggestions were made to
simplify the procedures, including the use of both abbreviations and symbols (such as flags)
for country-of-origin names.’® In February 1996, the FTC proposed for public comment
amendments to harmonize its textile content and origin labeling rules with NAFTA
countries.!’” The FTC is also seeking comment on how to resolve a potential conflict
between the FTC rules, section 334 of the Uruguay Round Agreements Act, and Customs
implementing regulations that will be effective July 1, 1996, regarding country-of-origin
marking for certain textile goods, such as scarves and handkerchiefs.!’* The issue here is
whether the country of origin for these products is defined by where the fabric was produced
or where the textile item was finished (often merely by hemming).'*

Section 5 of the Federal Trade Commission Act

Section 5 of the Federal Trade Commission Act (15 U.S.C. 45), enacted September 26, 1914,
implicitly provides the authority for FTC regulation of “Made in USA” product labeling and
advertising. While the act authorizes the FTC to take action to prevent “deceptive acts and
practices” that include the advertising and labeling of goods sold in the marketplace, the act
does not require that domestic manufacturers mark domestically produced items with the
country of origin. Although marking goods produced within U.S. borders is strictly
voluntary--except for automobiles; light trucks; and wool, textile fiber, and fur products--any
product that carries the “Made in USA” label must conform to the FTC standard for “Made
in the USA” claims and must be truthful. The FTC considers a deceptive act or practice as
one that is likely to mislead consumers otherwise acting reasonably under the
circumstances.'® A claim is considered deceptive if even a “significant minority” of
consumers are misled.'*

To bolster the FTC’s mandate, Congress has recently addressed the importance of domestic
country-of-origin labeling requirements by adding a provision to the Violent Crime Control
and Law Enforcement Act of 1994.!* Section 320933 of the act requires that

13 See 15 U.S.C. 68f and 15 U.S.C. 70g.

1419 CFR 11.12, 11.12(a), and 11.12(b).

115 59 F R. 23645-23646, May 6, 1994.

16 Currently, to comply with NAFTA rules, labeling requirements must be fulfilled in
English, French, or Spanish. 19 CFR 134.45(a)(2). See also 61 F.R. 5340-5348, Feb. 12, 1996.

1761 FR. 5340-5348, Feb. 12, 1996. See also, FTC Press Release, “FTC Proposes to
Harmonize Textile Regs With Canada, Mexico: Effort to Reach More Goals of NAFTA,” Feb. 12,
1996 [http://www ftc.gov/opa/9602/textil. htmy]).

11861 F.R. 5343, Feb. 12, 1996.

1 Thid.

120 See Cliffdale Associates, Inc., 103 F.T.C. 110 (1984), reprinting as an appendix letter
dated Oct. 14, 1983, from the FTC to the Honorable John D. Dingell, chairman, Committee on
Energy and Commerce, U.S. House of Representatives (“Deception Statement”).

121 See Kraft, Inc. 114 F.T.C. 40, 122 (1991), aff’d 970 F.2d 311 (7th Cir. 1992), cert.
denied, 507 U.S. 909 (1993).

12 public Law 103-322, 108 Stat. 2135.
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to the extent any person introduces, delivers for introduction, sells, advertises, or
offers for sale in commerce a product with a ‘Made in the USA’ or ‘Made in
America’ label, or the equivalent thereof, in order to represent that such product was
in whole or substantial part of domestic origin, such label shall be consistent with
such decisions and orders of the Federal Trade Commission issued pursuant to
section 5 of the Federal Trade Commission Act.

The section notes that the FTC may maintain flexibility in its legal standard as circumstances
warrant.'*

In addition, the FTC has issued three industry-specific guides'** that set out country-of-origin
marking requirements for the jewelry industry as a whole, metallic watches specifically, and
household furniture. These guides state that it is an unfair trade practice to misrepresent the
place of origin, production, or manufacture of industry products or their components.'*

A dministrative Process

The FTC’s Bureau of Consumer Protection is responsible for enforcing consumer protection
laws that fall within the jurisdiction of the FTC and all trade regulation rules issued by the
agency. It is also the unit responsible for conducting individual company and industry wide
investigations when deceptive or fraudulent practices are alleged, including those concerning
domestic country-of-origin markings.'”® However, administration and enforcement of
country-of-origin marking regulations represent only a very small part of the Bureau’s
activities.'?’

The two divisions of the FTC’s Bureau of Consumer Protection that are involved with
count<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>