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UNITED STATES TARIFF COMMISSION
Washington

February 17, 1970

/[ AA1921-61/

AMINOACETIC ACID FROM FRANCE

Determination of Injury

On November 17, 1969, the Tariff Commission was advised by
the Assistant Secretary of the Treasury that Aminoacetic Acid (Glycine)
from Franée- is being, and is likely to be, sold at less than fair value
within the meaning of the Antidumping Act, 1921, as amended. In
accordance with the requirements of section 201(a) of the Antidumping
Act (19 U.S.C, 160(a)), the Tariff Commission on November 18, 1969,
instituted investigation No. AA1921-61 to determine whether an industry
in the United States is being, or is likely to be, injured, or is prevented
from being established, by reason of the importation of such merchandise
into the United States.

A public hearing was held beginning on January 13, 1970. Notices
of the investigation and hearing (subsequently postponed) were published

in the Federal Register (34 F. R. 18775; 20076).

In arriving at a determination in this case, the Commission gave
due consideration to all written submissions from interested parties,

evidence adduced at the hearing, and all factual information obtained by



the Commission's staff from questionnaires, personal interviews, and
other sources.

On the basis of the investigation, the majority of the Commission
has determined that an industry in the United States is being injured by
reason of the importation of aminoacetic acid sold at less than fair value

within the meaning of the Antidumping Act, 1921, as amended. Y

STATEMENT OF REASONS FOR AFFIRMATIVE DETERMINATION

Views of Commissioners Clubb, Newsom and Moore

This case arises under the Antidumping Act of 1921, as amended,

section 201(a) of which 2/ requires that whenever the Secretary of the

1/ Commissioners Clubb, Newsom, and Moore determine that an industry
is being injured by reason of imports of glycine from France and other
countries. Chairman Sutton determines that an industry in the United States
is being injured by reason of imports of glycine from France and deems it
inappropriate for the Commission to make its determination extend beyond
such imports. Commissioners Thunberg and Leonard determine in the
negative.

2/ Section 201(a) of the Antidumping Act provides in pertinent part as
follows: '

Whenever the Secretary of the Treasury . . . determines
that a class or kind of foreign merchandise is being, or is likely
to be, sold in the United States or elsewhere at less than its fair
value, he shall so advise the United States Tariff Commission,
and the said Commission shall determine within three months
thereafter whether an industry in the United States is being or
is likely to be injured . . . by reason of the importation of such
merchandise into the United States . . . . 19 U.S,C, 8 160(a).



Treasury determines that a ''class or kind of foreign merchandise" is
being sold in the United States at less than fair value (hereinafter LTFV),
he shall advise the Tariff Commission whereupon the Tariff Commission

shall determine whether a domestic industry is being, or is likely to be,

”

injured by reason of the importation of such merchandise.” Pursuant

to this Act the Treasury Department has informed the Commission that
Aminoacetic Acid (Glycine) 2/ is being imported from France at less than
fair value. 3/

We have determined that (1) neither our investigation nor our
findings are limited to the countries designated by the Treasury
Department and (2) that the "class or kind of foreign merchandise"
before the Commission is glycine imported at LTFV, not just that imported
from France. After considering the effect of all imports of glycine at
LTFV, we have determined that an industry in the United States is being
injured by reason of such imports.

This case has its origin in the period 1966-67 when competition in

the United States glycine market became increasingly severe as large

_2_/ Glycine is a white, odorless, crystalline material with a sweetish
taste which is used principally in pharmaceuticals. It is also used as a
post-operative nutriment for intravenous feeding and as a low calorie
sweetener.

3/ Letter from Assistant Secretary Rossides to Chairman Sutton dated
November 12, 1969. '



quantities of imported glycine entered the U. S. market at LTFV prices--
prices which averaged as much as 25% to 30% less than the price of
domestically produced glycine.

As a result of this price structure, domestic production fell by
more than 40%, while imports increased by 140% between 1966 and 1967.
By the end of 1967, imports, which had supplied less than 25% of U. S.
consumption in 1964, had taken over 70% of the U. S. market. At that
time imports were supplied by four countries in the following proportions:
Japan, 39%; the Netherlands, 36%; France, 13%; and Germany, 12%.

On March 1, 1968, these proceedings were begun when Chattem
Drug and Chemical Company, the sole U. S. producer of glycine, filed a
dumping complaint with the Treasury Department, alleging that impoxrts
from all four countries were being sold at less than fair value. In April
and May 1969 the Treasury Department terminated its proceedings against

the exporters from West Germany 4/ and the Netherlands 3/ for reasons not

4/ In April 1969 the Secretary of the Treasury determined that Glycine
from West Germany was not being, and was not likely to be sold at less
than fair value because

The only known producer of Aminoacetic Acid (Glycine)
for exportation to the United States has discontinued production
of the product and has given assurances that no further ship-
ments will be made to the United States. (34 F. R. 2210 (1969).)

The final negative determination for West Germany was filed April 11, 1969.
(34 F. R. 6447 (1969).)
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in issue here. This left only imports from Japan and France still
involved, and despite the .fact that it appears from the record that both
were being sold at LTFV, the Treasury Department in November 1969
terminated its proceedings against the Japanese exporters and referred
the case of the French imports alone to the Commission for an injury
determination.

It is the Treasury Department's reason for the termination of its
proceedings égamst LTFV imports from Japan which has caused the prin- |
cipal problem in fhis case. The Secretary found thét Eoth the French and
the Japanese exporters' sales prices were less tha\n their home - -
market prices, and, acqoréﬁngly, both were selling
at less than fair value within the meaning of the Antidumping Act.
Nevertheless, because the Japanese exporter agreed to discontinue the

LTFV sales, the Treasury Department officially found that imports from

5/ In May 1969 a negative determination by the Secretary was made with
ré-:'spect to shipments from the Netherlands (because glycine from that source
was being sold at fair value). (34 F. R. 7334 (1969).) The final negative
determination for the Netherlands was filed June 26, 1969. (34 F. R. 11427
(1969).) \



: 7/
Japan were not being sold at LTFV, — despite the fact that the evidence
clearly shows that they were when the complaint was filed. Imports from
France, on the ou.er hand, were found to be at LTFV, and this matter was

8/

referred to the Commission for an injury determination. —

_7_/ A tentative determination for Japan was filed September 27, 1969, and
read in pertinent part as.follows:

I hereby make a tentative determination that Aminoacetic
Acid (Glycine) from Japan is not being, nor likely to be, sold at
less than fair value within the meaning of section 201(a) of the
Act (19 U,S.C, 160(@a)).

Statement of reasons on which this tentative determination
is based. .. ..

o e e .

Comparison between purchase price or exporter's sales
price and home market price revealed that exporter's sales price
and purchase price were lower than home market price.

Upon being advised of the above, exporters of the glycine
from Japan provided assurances that they would make no sales to
the United States at less than fair value within the meaning of the
Antidumping Act.

The final negative determination for Japan was filed November 28, 1969. It
stated that .

The statement of reasons for the tentative determination was
published in the above-mentioned notice and interested parties were
afforded until November 7, 1969, to make written submissions or
requests for an opportunity to present views in connection with the
tentative determination. ‘

No written submissions or requests having been received,
I hereby determine that for the reasons stated in the tentative



The problem with the dismissal of the Treasury Department
proceedings against Japanese LTFV imports is that the Japanese exporters
were the principal disruptive force in the U. S. market--the French LTFV
imports merely played a contributory role. The Japanese exporters sold
at much lower prices and in much larger quantities than the French, ~
and undoubtedly were the major cause for the filing of the complaint. Yet
if the Commaission confines its investigation and determination to France,
the country designated in the Treasury Department notice, it is possible
that either no injury determination at all could be made (the conclusion
reached by Commissioners Thunberg and Leonard), or that the dumping
determination would be made against the French exporters who were not

the principal offenders (the conclusion reached by Chairman Sutton).

7/ Continued:

determination, Aminoacetic Acid (Glycine) from Japan is not
being, nor likely to be, sold at less than fair value (section
201(a) of the Act; 19 U.S.C. 160(a)). (34 F. R. 19210 (1969).)

8/ 34 F. R. 18559 (1969).
9/ Data relating to sales and prices were submitted in confidence to the

Commission. Rules prohibiting the disclosure of confidential information
prevent a more precise statement of facts.



This presents a procedural issue which has not been involved in
prior cases.

The Antidumping Act requires the Secretary of the Treasury to
notify the Commission when he has determined that a "class or kind of
foreign merchandise" is being imported at less than fair value. In the
past the Secretary has always attached a country designation to his advice
to the Commission, as he did in this case. For example, the Commission
has been advised of LTFV sales of Window Glass from the U,S.S.R.,
Chromic Acid from Austria, and Concord Grapes from Canada. In
each instance the Commission as a matter of convenience limited the
scope of its investigation to the LTFV imports from the country named
in the Treasury Department's notice.

We have never before had occasion to determine, however,
whether we are legally bound by the country designation in the Treasury
Department notice, because in no previous case has it been crucial to
our determination. To put it another way, we have never determined
whether a product from country X is a different "class or kind of foreign

merchandise" for purposes of the Antidumping Act than the identical



product from country Y.v 10/ Accordingly, despite Commission acquies-
cence in the country designations which have been attached to dumping
cases in the past, we believe that this issue is still to be decided. W\e
reject the argument that our affirmative determination in this case upsets
ancient and established precedents.

After reviewing the available authorities, we have determined
that the Commission is not bound by the country desigijation in the
Treasury ‘Department notice. We find no evidence in the legislative
history of the Antidumping Act that Congress intended the term "class or
kind of foreign merchandise" to carry a geographical connotation, nor
does the common meaning of "class" or "kind" found in the dictionary
support it. "'Class" is defined as

"a number of . . . things regarded as forming a group by

reason of common attributes, characteristics, qualities,

or traits.” 11/

"Kind" is defined as
"A class or group of individual objects . . . of the same

nature or character or classified together because they
have traits in common." 12/

10/ Implicitly, it might be said that we have determined that identical
products are in the same "class or kind" of merchandise, since in cases
where imports of the same product from several countries have been before
us at the same time, we have tested the cumulative effect of all. Pig Iron
from East Germany, Czechoslovakia, Romania and the U,S.S,.R., Potash
from Canada, France and West Germany. If the product from one country
was a different "class or kind" of merchandise than the identical product
from another country, the Act would require that we treat each separately.
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Thus it is the qualities, attributes or traits inherent in the imported pro-
duct itself which must determine its "class or kind" for purposes of the
Antidumping Act. 1/

Realistically, it could not be otherwise. Congress enacted the
Antidumping Act to protect domestic producers from unfairly priced imports
of the "class or kind" produced by them. The geographic origin of the
imported product is irrelevant to this issue. LTFV imports of glycine
from one country have the same effect on the domestic producer as LTFV
imports of glycine from any other country. Both are sold to potential
customers of the domestic producer. Both have an effect on price
competition in the domestic market. And both contribute to the injury
to the domestic producer.

As the producer in this case observed, it is not possible to neatly

separate the effects of French and Japanese LTFV sales, because a domestic

producer subjected to unfairly priced imports from several sources is like

11/ Random House Dictionary of the English Language (1966), pg. 272.
12/ 1d., at 787.

13/ Judicial interpretation of similar statutory terms also establishes
that a class must be determined by the inherent characteristics of the thing
or persons being classified, and not by such extraneous considerations as
geography or ownership. See, Switchmen's Union of N. America v. National
M. Board, 135 F.2d 785, 793-94 (D. C. Cir., 1943), rev'd. on other grounds
320 U.S. 297; Inter County Rural E. Cooperative Corp. v. Reeves, 171 S.W.
2d 978 (Kty. 1943); Star-Kist Foods, Inc. v. United States, 150 F.Supp. 737
(Cust. Ct., 1956).
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a man assaulted by t;hree assailants in a dark alley--he doesn't know which
one cut his arm ‘and whigh one put the lump on his‘head, all he knows is
that the three combined injured him.

If the Commission’s investigation and finding is limited by the
country designation in the Treasury Department notice, as two of the
dissenting Commissioners believe it is, we would be required to treat
LTFV imports of glycme from each country as a separate "class or kind of
foreign merchandise, " and we would be required to trace and separate the
effects of LTFV imports from each counfry, making separate injury deter-
minations for each one. If we were unable to trace the effects of each
country's LTFV sales, we would presumably be required to make a
finding of no injury, despite the fact that the evidence clearly shows the
domestic producer has been severely injured by all LTFV imports combined.

We believe that such a rigid interpretation of our responsibilities
runs counter to the plain words of the Act, as well as contrary to the
obvious Congressional intent expressed therein. Accordingly, we hold
that we are not bound by the country designations in the Treasury Department
notice; that the matter before the Commission in this case is not "Glycine
from France", but "Glycine"; and the issue is whether imports of glycine
at less than fair value from all sources have inju;'ed the domestic glycine

industry.
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There can be no doubt that they have. During 1967, the last full
year before imports were affected by this proceeding, imports sold at
less than fair value in the United States market accounted for at least 35%
of U. S, consumption, and perhaps more. These LTFV imports,
especially those from Japan, sold at prices considerably below the
domestic product, and had a substantial price depressing effect on the
U. S. market. Under these circumstances there can be no doubt that the
domestic industry has been injured by the LTFV imports.

It is argued that, however correct this interpretation of the Act
might be for future cases, it cannot be utilized here because the Commission's
Notice of Investigation referred only to LTFV imports of glycine from
France, and to include LTFV imports from Japan in the investigation or
findings would deny the Japanese exporter due process of law. In this

connection our attention has been invited to Carl Zeiss, Inc. v. United

States, 23 CCPA 7 (1935). We think it is sufficient to note that the Zeiss

case arose under a statute (Sec. 336 of the Tariff Act of 1930, as amended,
19 U.S.C, § 1336) which directs that the Commission shall "hold
hearings and give reasonable public notice thereof, and shall afford
reasonable opportuni;:y for parties interested to be present, to produce

evidence, and to be heard at such hearings." In contrast, the Antidumping
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Act merely directs the Commission to conduct "such investigation as it
deems necessary.'' Moreover, we note that there are no LTFV imports
of glycine awaiting liquidation, and, accordingly, no dumping duties will
be payable at this time either by the French or the Japanese exporters as
a result of this determination.

In any event, failure to consider Japanese LTFV imports in this
case would not only discriminate against the French exporter who would
be barred from further dumping while his Japanese competitors would be
under no such bar, but it would provide inadequate protection to the
domestic producer as well. We think that such a result would be contrary

to the requirements of the Antidumping Act.
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Views of Chairman Sutton

In my opinion, an industry in the United States is being injured
by reason of the importation of aminoacetic acid (glycine) from France,
which is being sold in the United States at less than fair value (LTFV)
within the meaning of the Antidumping Act, 1921, as amended.

The domestic industry

In making this determination under section 201(a) of the Antidump-
ing Act, 1921, as amended, I have considered the injured industry to
be those facilities in the United States that produce aminoacetic acid
(glycine), hereinafter referred to as "glycine".

In early 1964 the United States had two major producers of glycine;
imports from all countries supplied one fourth of U.S. consumption and
were sold by importers at prices considerably below the price of the
domestic product. In the latter part of that year the complainant in
this case became the third U.S. producer of glycine using a highly
efficient new method of production which appears to have enabled the
firm to be more competitive with imports than the other two firms.

One of the two original producers ceased production in 1965. The other
producer ceased production in the latter part of 1966 when it turned to
foreign sources for supplies of glycine to sell in the United States,

a major source being LTFV imports from France.

Glycine imports

The complainant advised the Treasury Department that glycine was
"being imported into the United States under such circumstances as to
bring it within the purview of the Antidumping Act". The Treasury

Department investigated the pricing practices of all known world producers.
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The Netherlandsf—-Glycine from the Netherlands was found on the

Y

West Gérmany.--Treasury's investigation of glycine from West

merits to be sold at or above fair value.

Germany was discontinued with a determination of ho sales at LTFV
5ased on a qessation of production apparently wholly unrelated to the
pendency of the dumpinglissue. The case was not decided on the merits.

Japan.--Glycine from Japan was ascertained by Treasury to have
Been sold at LTFV prior to December 1968. However, upon receipt of
assurances from the Japanese producers that they would cease shipping
at prices below fair value to the United States, the Treasury made a
"technical" determination of no sales at LIFV in 1969. > Direct
imports of glycine from Japan were all sold at fair value after Novem-
ber 1968.

Treasury records indicate that the margins of dumping (or amounts
of price discrimination) in the case of imports from Japan prior to
December 1968 were generally much greater than the margin Which existed
in the case of the French imports. Also, the Commission received
_unrefuted evidence that Japanese glycine has been, and is being, sold
in Europe at prices well below the Japanese market value, that some
of these European shipments have been resold and diverted to the

United States at about twenty cents below the Japanese market value.

L F.R. 7334; 11k2T.
L F.R. 2210; 6Lh7.
L4 F.R. 15564; 19210.

1/ 3

2/

3
3/ 3
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France.--Glycine from France was determined to be,and likely to
be, sold at less than fair value in the United States. }/ The margin
of dumping (or amount of price discrimination) in the early onset of
competition was for practical purposes equivalent to the price differ-
ential between domestic glycine and French glycine. French imports
constituted 25 percent of all imports or 13.2 percent of U.S. consump-
tion of glycine in 1968.

Cumulative and sequential impact of LTFV imports

Because the Treasury published a negative determination regarding
glycine imports from Japan, the producer of the LTFV imports from
France, who ships glycine directly to the United States, has contended
that it is not appropriate for the Commission to weigh the combined
impact of the imports from both Japan and France in this case. Hé
contends that we must consider only the impact of imports of French
glycine; further, he contends that he has not undersold imports from
Japan but has had to lower his prices to, or almost to, the price
level of the Japanese product if he is to sell in the United States.

The contentions of the French producer must be rejected. These
contentions are based upon technical matters regarding the fespective
Jurisdictions of the Treasury and the Tariff Commission under the
Act. In my opinion, these technical matters, as will be explained
below, do not preclude the Commission's consideration of the cumula-

tive and sequential impact on the domestic industry of all LTFV

imports from both Japan and France.

1/ 33 F.R. 18079; 18559.
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The Antidumping Act establishes two separate but interrelated
Jurisdictions--the first being in the Treasury, and the second being
in the Tariff Commissi§n. The statute vests in the Treasury sole
authority to determine the existence or likelihood of LTFV sales and
to define the class or kind of merchandise involving such sales, and
vests in the Tariff Commission sole authority to determine whether an
industry in the United States is being or is likely to be inJjured by
such LTFV imports. The Treasury only can initiate action under the
Act. The Tériff Commission derives its Jurisdiction wholly from the
formal determination of the Treasury. The Commission has no authority
to review and revise the Secretary's action in any respect nor, in
ny judgmenf, does it have authority to meke formal determinations of
injury pursuant to which the Treasury, in making and publishing the
requisite "finding" under section 201(a), would be obligated to pro-
vide for possible assessment of dumping duties outside the scope of
Treasury's initial determination regarding LTFV sales. Accordingly,
in my opinion, the Commission's formal action in‘this case must
necessarily be limited to a determination of injury which can apply
only to imports of glycine from France.

The foregoing conclusion, howéver, does not foreclose the possi-
bility of giving consideration to the LTFV imports from Japan. The
mutually exclusive jufisdictions vested in the Treasury and the
Tariff Commission--while occasioning problems from time to time in
regard to coordination of the.respective functions of each agency--

do not compel this result in this case. The Commission in previous
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determinations under the Antidumping Act has been guided by the princi-
ple that all LTIFV imports of a particular product from various sources
sold in the United States at the same time or in sequence may be
considered in the aggregate in the context of both their cumulative

and sequential impact in the U.S. markets. E/ It will be noted that
each of these precedents involves LIFV sales which were the subject

of formal affirmative determinations of the Treasury Department,
whereas in the present case one of the Treasury's formal determinations was
in the negative. The sole question, therefore, is whether the formal
negative determination in this case as a matter of law vitiates the
persuasiveness of the earlier Commission precedents.

In two of the earlier cases (pig iron and potash), no technical
problem existed for the reason that Treasury's formal affirmative
determinations with respect to LTFV imports from all sources were
simultaneously before the Commission. In the other case (cement),
however, it will be observed that the Customs Court has upheld the
propriety of the Commission's looking into the sequential ¢onnection
between LTFV imports in the case before it and LTFV imports in an
earlier one involving cement from another source. Likewise, in my
Judgment, it is appropriate in this case for the Commission to look
outside the formal Treasury determination before it in order to deter-
mine, if possible, the facts requisite to a proper disposition of the

case.

1/ See majority opinions in investigation No. AA1921-22 (portland
cement), affirmed in City Lumber Co. et al v. United States, R.D. 11557
(now on appeal before the Court of Customs and Patent Appeals); inves-

tigations No. AA1921- 54 and ig iron); and investigations
No% AA1921-58, 599and5%0 ?gétassium Zglggigeﬁ. )3
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As previously indicated, the Treasury's negative determination
with respect to glycine imports from Japan was published in the Federal
Register. This determination clearly shows on its face (1) that the
action taken was not on the merits but was remedial in nature, (2)
that Treasury revealed to the Jépanese suppliers that the exporter's
sales price andvpurchase price were lower than home market value (or,
in other words, were at LTFV), and (3) that Treasury's action was
premised upon having received from the Japanese exporter assurances
that no future sales would be made in the United States at LTFV. The
technical nature of Treasury's formal determination therefore is
clearly demdnstrated on its face. From this published Treasury deter-
mination the Commission can accept as a fact that Japanese shipments
of glycine to the United States. made prior to the giving of assurances
were sold at LTFV.. In addition, information supplied to the Commis-
sion from Treasury records not only corroborates this fact but also
reveals the very substantial margins of dumping involved. I cannot
conclude in the circumstances that such legal technicalities prevent
the Commission from giving due considerationt all LTFV imports of
glycine from both Japan and France.

Conditions of competition

The market for glycine in the United States has experienced a
modest growth and has an apparent excellent growth potential beéause'
of the many uses being made of the product. It is apparent that
supplies will have to increase if future needs are to be met. Des-

pite this glowing description for a market, glycine is priced too low
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for a healthy domestic industry }/ and a close examination of the con-
ditions of competition needs to be made to ascertain the reasons why
the domestic industry is suffering from low prices and whether such
low prices are attributable to sales at LTFV.

To understand the full effect of LTFV sales on our domestic
industry, it became apparent that we had to look not only at our domes-
tic market place, but the world market, if we were to make a proper
appraisal. Japanese glycine sold at LTFV not only came directly into
the United States, but also via Demmark. French glycine came not
only directly to the United States, but it has also been imported via
West Germany, the Netherlands, Denmark, and England at prices below
fair value as determined by Treasury.

Japanese producers, by reason of their selling for export at
prices below their home market prices, have been the dominant price
leaders in the world market as well as in the United States. Their
prices in both markets are generally the lowest and must be met by
other foreign producers if sales are to be consummated. This appears
to hold true particularly with respect to the glycine producer in the
Netherlands, as virtually none of the product is consumed in the
Netherlands and the producer must depend entirely on sales in the
ﬁorld market where delivered cost in the market place is the princi-

pal governing factor in making a sale. For that reason the Nétherland's

1/ Two out of three producers have ceased production and it is evi-
dent that they felt their participation in the industry was not reason-
ably profitable.
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glycine cannot be sold at a price for export to the United States or
elsewhere that it might otherwise command were the Japanese to sell

for export only at their home market price. I mention the Netherland's
producer in this case because it is the major producer in Europe who
has clearly not sold at LTFV and is currently the only/%ﬁ?ggean pro-
ducer outside of France. Thus, I find that glycine imports, though

at fair value, nevertheless enter the United States at depressed or
swpressed prices as a principal result of the Japanese practice of
price discriﬁination, but also in part because of the price discriminat-

ing practices of the French producers.

Market penetration.--The largest U.S. imports in 1964-66 came

from the Netherlands, the next largest from Japan, and then France.
In 1967 the Japanese became the largest supplier. Imports of
French glycine are coming in increasing quantities into the United
States via Belgium, Denmark, England, and West Germany at prices
considerably below fair value. During the period 1964 to 1967,
inclusive, imports increased their penetration of the U.S. market
from 25 to TO percent. Indeed, Japanese sales in the United States
increased 600 percent in the last year of that period. U.S. exports
of glycine have been negligible.

Price suppression or depression.--As a direct or indirect effect

of the LTFV sales by the Japanese and French producers, all imports
at the unusually low prices have either suppressed or depressed the

U.S. market price for glycine.
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In 1964, the weighted average price of imported glycine from all
sources was 14 cents a pound less than the weighted average price of
domestic glycine. In 1965, when the complainant emerged as a third
domestic producer on the market, the prices of glycine from virtually
every source dropped. The weighted average price of one domestic
producer dropped 2 cents per pound, another 4 cents per pound, and
the new producer (the highly efficient plant) entered the market
at a price several cents lower than either of its domestic competitors.
Still, the average price of imports in 1965 was 13 cents per pound
less than the average price of the domestic product. At this point
of time, one of the early domestic producers ceased production. In
1966, the average price of imports dropped an additional 6 cents
per pound and the domestic average price dropped 17 cents per pound,
with a mere 2 cents-per-pound lower average price applicable to the
imported product. At this price level, the second domestic producer
ceased production and started importing the product to supply its
customers. The average price of all glycine has continued to drop
each year to date, the average prices for domestic glycine being
higher each year than the average price of imported glycine (by 6
cents in 1967 and L4 cents in 1968 and 1969). Thus, importers of
glycine have undersold domestic producers of glycine in every year

for the last six years.
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STATEMENT OF REASONS FOR NEGATIVE DETERMINATION

Views of Commissioner Thunberg

The Congress has divided the responsibility for administering A
the Anfidumping Act between the Treasury Departrﬁent and the
T‘ariff Commission, Such a bifurcation of responsibility can be admin-
 istered successfully--and all parties conserhed treated equitably—- '
only if the demarcation between the activities of the two agencies is
unequivocally and unambiguously specified. By the language of the
statute, 'whenever the Secretary of the Treasury determines that a
class or kind of foreign merchandise. . . .,'" the Secretary sf the
Treasury is assigned responsibility for classifying, catégorizing,
defining the commddity being sold at less than fair value (LTFYV) for
purposes of administering the act, Depending on the nature of the
commodity and of the markets in which it is sold, the scope of the
appropriate classification scheme may be more or less inclusive,
But authority for so specifying the commodity being'sold at less than
fair value is unquestionably assigned to the Secrets.ry of the Treasury
and legal and administrative precedent supports his authority to
delimit the definition of the commodity.' In the present case the
commodity has been so defined as '"aminoacetic acid (glycine) from

France,
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In assigning to the Treasury Department responsibility for
determining Whether sales at less than fair value occur, the
Congress implied that that agency must investigate the volume of
sales at less than fair value and the margins by which the p;1l1'chase
prices of goods exported to the United States differ from 'fair value,"
In the case of a positive finding of LTFV sales, the statute implies
that it is the respons.ibility of the Secretary of the Treasury to com-
municate to the Tariff Commission the specifics of its determination--
the precise data of quantities sold at less than fair value, the mar-
gins at which these quantities were sold below fair value and the
period of time over which these sales occufred. Whether or not
LTFV imports cause injury to a domestic industry depends in pre-
p'onderant part on how much is sold and at what margins below fair
value, A small margin of dumping could, for example, be injurious
if iig has. characterized a large volume of imports in a highly cofn—
petitive market, Alternatively, a small v‘olume of LTFV sales
could cause injury if the margin of dumpiﬁg were sufﬁciently- great,
In this case LTFV sales of 150, 000 pounds of glycine, sold at an
average dumping rndrgirl of about 18 percent, were detei'minec; by
‘the Treasury Department to have taken' place between Mgrch 1, 1968

and August 11, 1969,
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An injury determination can be reached only after the speéifilcs
of quantity and value have been made available. The demarcation
between Treasury re’spons'ibility and Tariff Commission responsi-
Jbility for the successful operat;ion of the law implies that Treasury

functions are suspended with its determination and communication to

tk'le Tariff Commission of the facts concerning quantity and value of
»LTFV sales, On the basis of the specif'ilc facts provided by the
Treésury, the Tariff Commission assumes responsibility for deter-
mining whether injury has been caused., In the present case the

| Tariff Commission announced on'November'18, 1969, that it was
initiating an investigation to determine whethér sales at less than

fair value of aminoacetic acid (glycine) from France are injuring or

are likely to irijure a domestic industry, By its announcement the
Commission confingd its investigation of injury to the effects of
imports of glycine from France at less than fair value,

LTFV imports from France in 1968 amounted to about 7 per-
cent of domestic consumption of glycine, The sole domestic pro-
ducer of glycine, The Chattem Drug & Chemical Co,, consumes
about two-thirds of its own output which amounts to one-quarter tb
one -third of total U,S. consumption.\ The sales of élycine to other

domestic consumers thus account for only one-third of Chattem!'s
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production., No evidence was found that sales of LTFV imports froml
. France caused Chattem to lower its selling prices or to lose sales.
The margin of dumping in absolute terms was smaller than the dif-
ference between the price of the domestic glycine and the prices at
which imports from Japan were sold in the domestic market, During
1967-69, m:ovreover,. average annual prices received by the sole
imi)orter éf LTFY glycine from France for imported glycine sold in
the U.S. ma?ket were génerally higher than the average prices
received for glycine by other importers and about equal to the average
prices received by the domestic producer., Chattem?!s production

and sales of glycine, which increased steadily in 1965-68, have
expanded markedly in recent months to satisfy new demands., Since
t.he company’s unit productior.x costs decline substantially as volume
increases, the larger output should enable it to compete more effec-
tively than formerly with imports, I have concluded, therefore,

that LTFV imports from France are not causing and are not likely

to cause injury to a domestic industry.
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Views Of Commissioner Leonard

I find no industry in the United States is being or is likely
to be injured or is prevented from being established by reason of
the importation into the United States of Aminoacetic Acid (Glycine)
from France which the Treasury determined is being, and is likely to
be, sold at less than fair value (LTFV) within the meaning of the
Antidumping Act, 1921, as amended.

Although total imports of glycine have increased substantially
in recent years, imports at LTFV from France constituted but a small
portion of total imports and at no time achieved a substantial pene-
tration of the U.S. market. As Commissioner Thunberg reports, the
Commission's investigation did not substantiate that sales of glycine
from France at LTFV caused the domestic producer either to lose sales
or to reduce his selling prices. In fact, the average prices received
during 1967-69 by the only importer of the LTFV glycine from France
were not only higher than those received by most other importers, but
were somewhat higher than those received by the domestic producer.

While the record of the investigation fails to support a finding
of injury or likelihood of injury to a domestic industry by reason of
the importation of LTFV glycine from France alone, the basis of the
findings of the majority in this investigation requires me to discuss

imports of glycine from Japan. Such imports increased 600 percent in
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only one year, from 65,000 pounds in 1966 to 492,000 pounds in 1967,
as Japan became the principal supplying country. The evidence produced
during the Commission's investigation indicates that the Japanese ex-
porters sold at much lower prices than did other foreign suppliers.
During 1966-68, a large part of the glycine imported from Japan was re-
sold by the importers at prices 17 to 26 cents per pound below the weighted
average price received by all importers. The low price of glycine from
Japan, coupled with the large increase in such imports in 1967 and 1968,
almost certainly was a principal factor in causing price reductions in
the U.S, market for glycine.

Despite such evidence, much of which also appeared in Treasury

files, the Treasury published in the Federal Register a determination

that "Aminoacetic Acid (Glycine) from Japan is not being, nor likely to
be, sold at less than fair value." L/ Therefore, the Commission cannot
determine that an industry in the United States is being or_is likely to
be injured, or is prevented from being established, by reason of the
importation into the United States '"of such merchandise,'" glycine from
Japan,

With Treasury making such a negative determination on sales of
glycine from Japan an<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>