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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-645 and 731-TA-1495-1501 (Final)

Mattresses from Cambodia, China, Indonesia, Malaysia, Serbia, Thailand, Turkey, and Vietnam

DETERMINATIONS

On the basis of the record? developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is materially injured by reason of imports of
mattresses from Cambodia, Indonesia, Malaysia, Serbia, Thailand, Turkey, and Vietnam,
provided for in subheadings 9404.21.00, 9404.29.10, 9404.29.90, 9401.40.00, and 9401.90.50
of the Harmonized Tariff Schedule of the United States, that have been found by the U.S.
Department of Commerce (“Commerce”) to be sold in the United States at less than fair value
(“LTFV”), and by reason of imports of mattresses from China that have been found by

Commerce to be subsidized by the government of China.

BACKGROUND

The Commission instituted these investigations effective March 31, 2020, following
receipt of petitions filed with the Commission and Commerce by Brooklyn Bedding (Phoenix,
Arizona), Corsicana Mattress Company (Dallas, Texas), Elite Comfort Solutions (Newnan,
Georgia), FXI, Inc. (Media, Pennsylvania), Innocor, Inc. (Media, Pennsylvania), Kolcraft
Enterprises, Inc. (Chicago, lllinois), Leggett & Platt, Incorporated (Carthage, Missouri), the
International Brotherhood of Teamsters (Washington, DC), and United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International
Union, AFL-CIO (Washington, DC). The final phase of the investigations was scheduled by the
Commission following notification of preliminary determinations by Commerce that imports of

mattresses from China were subsidized within the meaning of section 703(b) of the Act (19

! The record is defined in § 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR
207.2(f)).



U.S.C. 1671b(b)) and imports of mattresses from Cambodia, Indonesia, Malaysia, Serbia,
Thailand, Turkey, and Vietnam were sold at LTFV within the meaning of 733(b) of the Act

(19 U.S.C. 1673b(b)). Notice of the scheduling of the final phase of the Commission’s
investigations and of a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on November 27, 2020 (85
FR 76105). In light of the restrictions on access to the Commission building due to the COVID-
19 pandemic, the Commission conducted its hearing through written testimony and video
conference on March 18, 2020. All persons who requested the opportunity were permitted to

participate.



Views of the Commission

Based on the record in the final phase of the investigations, we determine that an
industry in the United States is materially injured by reason of imports of mattresses from
Cambodia, Indonesia, Malaysia, Serbia, Thailand, Turkey, and Vietnam found by the U.S.
Department of Commerce (“Commerce”) to be sold in the United States at less than fair value
and imports of the subject merchandise from China found by Commerce to be subsidized by the

government of China.

I Background

The petitions in these investigations were filed on March 31, 2020, by Brooklyn Bedding,
Corsicana Mattress Company, Elite Comfort Solutions, FXI, Inc., Innocor, Inc., Kolcraft
Enterprises, Inc., and Leggett & Platt, Incorporated, which are domestic producers of
mattresses, and the International Brotherhood of Teamsters, and the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International
Union, AFL-CIO (“USW”), which are unions representing workers at domestic mattress
production facilities (collectively, “petitioners”). Petitioners appeared at the hearing
represented by counsel and submitted prehearing and posthearing briefs, and final comments.

Several respondent entities participated in these investigations. Appearing at the
hearing represented by counsel and submitting joint prehearing and posthearing briefs, and
final comments, were Ashley Furniture Industries, Inc. (“Ashley”), a domestic producer and
importer; Classic Brands, LLC (“Classic”), a domestic producer and importer; and CVB, Inc.
(Malouf Sleep) (“Malouf Sleep”), an importer (collectively, the “joint respondents”). Also
participating in the hearing represented by counsel and submitting prehearing and posthearing
briefs were Night & Day Furniture LLC (“Night & Day”) and Cozy Comfort LLC (“Cozy Comfort”),
importers of subject merchandise. Finally, the government of Indonesia submitted a
prehearing brief and participated in the hearing, and the government of Turkey participated in
the hearing.!

U.S. industry data are based on the questionnaire responses from 53 domestic

producers that accounted for the vast majority of domestic production of mattresses in 2019.2

11n light of the restrictions on access to the Commission building due to the COVID-19
pandemic, the Commission conducted its hearing via videoconference held on March 18, 2021, as set
forth in procedures provided to the parties on March 8, 2021.

2 Confidential Report (“CR”)/Public Report (“PR”) at I-5 and IlI-1.



U.S. imports are based on questionnaire responses of 49 firms that accounted for most U.S.
imports from the subject countries, according to data submitted in response to the Commission
questionnaires and official import statistics.®> The Commission received responses to its
guestionnaires from 16 foreign producers/exporters of subject merchandise: one
producer/exporter in China, accounting for *** percent of U.S. imports from China in 2019;
three producers/exporters in Indonesia, accounting for *** percent of U.S. imports from
Indonesia in 2019; five producers/exporters in Malaysia, accounting for *** percent of U.S.
imports from Malaysia in 2019; two producers/exporters in Turkey, accounting for *** percent
of U.S. imports from Turkey in 2019; and five producers/exporters in Vietnam, accounting for
approximately *** percent of U.S. imports from Vietnam in 2019.% In the absence of any final
phase questionnaire responses from producers in Cambodia, Serbia, and Thailand, the
Commission relied on the preliminary phase questionnaire responses of one producer in
Cambodia, accounting for *** percent of U.S. imports from Cambodia in 2019; one producer in
Serbia, accounting for *** percent of U.S. imports from Serbia in 2019; and one producer in

Thailand, accounting for *** percent of U.S. imports from Thailand in 2019.°

1. Domestic Like Product
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of

the product.”” In turn, the Tariff Act defines “domestic like product” as “a product which is like,

3 CR/PR at I-5 and IV-1. Questionnaire responses represent greater than 100 percent of U.S.
imports from Cambodia, China, Indonesia, Serbia, Thailand, Vietnam, and nonsubject sources in 2019,
and *** percent from Malaysia and *** percent from Turkey in 2019 under HTS statistical reporting
numbers 9404.21.0010, 9404.21.0013, 9404.29.1005, 9404.29.1013, 9404.29.9085, and 9404.29.9087,
which are the primary HTS statistical reporting numbers for the subject merchandise. /d. at I-5 n.7.

4 CR/PR at VII-7, 14, 21, 41, 48.

5 CR/PR at VII-3, 29, 35.

619 U.S.C. § 1677(4)(A).

719 U.S.C. § 1677(4)(A).



or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation.”®

By statute, the Commission’s “domestic like product” analysis begins with the “article
subject to an investigation,” i.e., the subject merchandise as determined by Commerce.®
Therefore, Commerce’s determination as to the scope of the imported merchandise that is
subsidized and/or sold at less than fair value is “necessarily the starting point of the
Commission’s like product analysis.”*® The Commission then defines the domestic like product
in light of the imported articles Commerce has identified.!! The decision regarding the
appropriate domestic like product(s) in an investigation is a factual determination, and the
Commission has applied the statutory standard of “like” or “most similar in characteristics and
uses” on a case-by-case basis.’? No single factor is dispositive, and the Commission may

consider other factors it deems relevant based on the facts of a particular investigation.’®> The

19 U.S.C. § 1677(10).

919 U.S.C. § 1677(10). The Commission must accept Commerce’s determination as to the
scope of the imported merchandise that is subsidized and/or sold at less than fair value. See, e.g., USEC,
Inc. v. United States, 34 Fed. App’x 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the class or kind
of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F. Supp.
639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

0 Cleo Inc. v. United States, 501 F.3d 1291, 1298 (Fed. Cir. 2007); see also Hitachi Metals, Ltd. v.
United States, Case No. 19-1289, slip op. at 8-9 (Fed. Circ. Feb. 7, 2020) (the statute requires the
Commission to start with Commerce’s subject merchandise in reaching its own like product
determination).

1 Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s
{like product} determination.”); Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir.
1996) (the Commission may find a single like product corresponding to several different classes or kinds
defined by Commerce); Torrington Co. v. United States, 747 F. Supp. 744, 748-52 (Ct. Int’l Trade 1990),
aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (affirming the Commission’s determination defining six like products
in investigations where Commerce found five classes or kinds).

12 See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l| Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996).

13 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).



Commission looks for clear dividing lines among possible like products and disregards minor

variations.1*

B. Product Description

Commerce defined the imported merchandise within the scope of these investigations
as:

The products covered by this investigation are all types of youth and
adult mattresses. The term “mattress” denotes an assembly of materials
that at a minimum includes a “core,” which provides the main support
system of the mattress, and may consist of innersprings, foam, other
resilient filling, or a combination of these materials. Mattresses may also
contain (1) “upholstery,” the material between the core and the top
panel of the ticking on a single-sided mattress, or between the core and
the top and bottom panel of the ticking on a double-sided mattress;
and/or (2) “ticking,” the outermost layer of fabric or other material (e.g.,

vinyl) that encloses the core and any upholstery, also known as a cover.

The scope of this investigation is restricted to only “adult mattresses” and
“youth mattresses.” “Adult mattresses” are frequently described as

n u

“twin,” “extra-long twin,” “full,” “queen,” “king,” or “California king”
mattresses. “Youth mattresses” are typically described as “crib,”
“toddler,” or “youth” mattresses. All adult and youth mattresses are
included regardless of size or size description.

The scope encompasses all types of “innerspring mattresses,” “non-
innerspring mattresses,” and “hybrid mattresses.” “Innerspring
mattresses” contain innersprings, a series of metal springs joined

together in sizes that correspond to the dimensions of mattresses.

14 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).



Mattresses that contain innersprings are referred to as “innerspring
mattresses” or “hybrid mattresses.” “Hybrid mattresses” contain two
or more support systems as the core, such as layers of both memory

foam and innerspring units.

“Non-innerspring mattresses” are those that do not contain any
innerspring units. They are generally produced from foams (e.g.,
polyurethane, memory (viscoelastic), latex foam, gel-infused viscoelastic
(gel foam), thermobonded polyester, polyethylene) or other resilient

filling.

Mattresses covered by the scope of this investigation may be imported
independently, as part of furniture or furniture mechanisms (e.g.,
convertible sofa bed mattresses, sofa bed mattresses imported

with sofa bed mechanisms, corner group mattresses, day-bed mattresses,
roll-away bed mattresses, high risers, trundle bed mattresses, crib
mattresses), or as part of a set in combination with a “mattress
foundation.” “Mattress foundations” are any base or support for a
mattress. Mattress foundations are commonly referred to as

n u

“foundations,” “boxsprings,” “platforms,” and/or “bases.” Bases can be
static, foldable, or adjustable. Only the mattress is covered by the scope
if imported as part of furniture, with furniture mechanisms, or as part of

a set, in combination with a mattress foundation.

Excluded from the scope of this investigation are “futon” mattresses. A
“futon” is a bi-fold frame made of wood, metal, or plastic material, or any
combination thereof, that functions as both seating furniture (such as a
couch, love seat, or sofa) and a bed. A “futon mattress” is a tufted
mattress, where the top covering is secured to the bottom with thread
that goes completely through the mattress from the top through to the
bottom, and it does not contain innersprings or foam. A futon mattress is

both the bed and seating surface for the futon.



Also excluded from the scope are airbeds (including inflatable
mattresses) and waterbeds, which consist of air- or liquid-filled bladders

as the core or main support system of the mattress.

Also excluded is certain multifunctional furniture that is convertible from
seating to sleeping, regardless of filler material or components, where
that filler material or components are upholstered, integrated into

the design and construction of, and inseparable from, the furniture
framing, and the outermost layer of the multifunctional furniture
converts into the sleeping surface. Such furniture may, and without

n

limitation, be commonly referred to as “convertible sofas,” “sofa beds,”

n u

“sofa chaise sleepers,” “futons,” “ottoman sleepers” or a like description.
Also excluded from the scope of this investigation are any products
covered by the existing antidumping duty orders on uncovered
innerspring units from China or Vietnam. See Uncovered Innerspring
Units from the People’s Republic of China: Notice of Antidumping Duty
Order, 74 FR 7661 (Feb. 19, 2009); Uncovered Innerspring Units From the
Socialist Republic of Vietnam, 73 FR 75391 (Dec. 11, 2008).

Also excluded from the scope of this investigation are bassinet pads with
a nominal length of less than 39 inches, a nominal width less than 25

inches, and a nominal depth of less than 2 inches.

Additionally, also excluded from the scope of this investigation are
“mattress toppers.” A “mattress topper” is a removable bedding
accessory that supplements a mattress by providing an additional layer
that is placed on top of a mattress. Excluded mattress toppers have a

nominal height of four inches or less.®

15 See Mattresses From the People's Republic of China: Final Affirmative Countervailing Duty
Determination, 86 Fed. Reg. 15910 (March 25, 2021); Mattresses from Vietnam: Final Affirmative
Determination of Sales at Less Than Fair Value, 86 Fed. Reg. 15889 (March 25, 2021); Mattresses from
Serbia: Final Affirmative Determination of Sales at Less Than Fair Value, and Final Negative Finding of
Critical Circumstances, 86 Fed. Reg. 15892 (March 25, 2021); Mattresses from Cambodia: Final
Affirmative Determination of Sales at Less Than Fair Value, and Final Negative Finding of Critical
(Continued...)



Mattresses are defined by the industry as a resilient material or combination of
materials generally enclosed by ticking that is intended or promoted for sleeping upon by
people.’® Adult mattresses are produced in standard lengths and widths corresponding to the
size descriptors twin, twin XL, full, queen, king, and California king, and youth mattresses are
produced in standard dimensions corresponding to the size descriptors crib, toddler, and
youth.'” In terms of construction, mattresses generally consist of: (1) a core, which provides
the main support system of the mattress; (2) upholstery material surrounding the core; and (3)
ticking, which is the cover or outermost layer of fabric or other material enclosing the core and
any upholstery.8

The U.S. mattress market is characterized by a large variety of mattresses. Depending
upon the composition of their cores, mattresses can be characterized as innerspring, non-
innerspring, and hybrid mattresses.’® Innerspring mattresses have a core made of densely
packed rows of metal springs, sometimes individually wrapped, surrounded by upholstery and
covered in ticking.?? Non-innerspring mattresses consist of either a single slab of foam or
multiple layers of foam encased in a fabric sock and covered in ticking.?* Hybrid mattresses
have a core combining metal springs and one or more layers of foam surrounded by upholstery
and covered in ticking.?? All three types of mattresses may be packaged for shipment and
delivery flat (flat packed mattresses or (“FPM”)) or rolled and boxed as a mattress-in-a-box
(“MiB”).2 Mattresses can also vary according to spring quality, foam density and type,

upholstery and ticking quality, and special design features.?*

(...Continued)
Circumstances, 86 Fed. Reg. 15894 (March 25, 2021); Mattresses from Indonesia: Final Affirmative
Determination of Sales at Less Than Fair Value, 86 Fed. Reg. 15899 (March 25, 2021); Mattresses from
Malaysia: Final Affirmative Less Than Fair Value Determination, 86 Fed. Reg. 15901 (March 25, 2021);
Mattresses from Turkey: Final Affirmative Determination of Sales at Less Than Fair Value, and Final
Negative Finding of Critical Circumstances, 86 Fed. Reg. 15917 (March 25, 2021); Mattresses from
Thailand: Final Affirmative Determination of Sales at Less Than Fair Value, 86 Fed. Reg. 15928 (March
25, 2021).

16 CR/PR at I-13.

7 CR/PR at I-11, II-1.

18 CR/PR at I-13-14.

9 CR/PR at II-1.

20 CR/PR at I-11, I-13-15, Figure I-1.

21 CR/PR at I-16-17, Figure I-2.

22 CR/PR at I-11, 14-15, II-1, Figure I-1.

23 CR/PR at I-15, II-1.

24 See Mattresses from China, Inv. No. 731-TA-1424 (Final), USITC Pub. 5000 (Dec. 2019) at 8. In
September 2018, nine U.S. mattress producers filed an antidumping petition against imports of
(Continued...)



C. Arguments of the Parties

Petitioners’ Argument. Petitioners argue that the Commission should define the
domestic like product as all mattresses within the scope of the investigations, as it did in
Mattresses from China, based on an examination of the Commission’s traditional like product
factors.?® In their view, there is no new information on the record of these investigations that
would warrant the Commission’s reconsideration of its domestic like product definition from
Mattresses from China.?®

Respondents’ Arguments. The joint respondents do not contest petitioners’ proposed
definition of the domestic like product.?’

Cozy Comfort argues that the Commission mistakenly included the Seat-to-Sleep (“STS”)
furniture component within the single domestic like product defined in the preliminary
determinations. It contends that, contrary to the Commission’s analysis, the STS furniture
component, which is not produced domestically, possesses characteristics and uses most
similar to those of domestically produced futons, which the Commission found to differ from in-
scope mattresses in Mattresses from China.?® Cozy Comfort argues that STS furniture
components, unlike sleep sofa or other in-scope mattresses, consist of a seating deck and
articulation mechanism that are incorporated into sofas and chairs for sitting and, when
converted into a bed, sleeping.?? Cozy Comfort also argues that the STS furniture component
and futons differ from in-scope mattresses in terms of interchangeability, channels of
distribution, production facilities, processes, and employees, producer and consumer
perceptions, and price.3° Finally, Cozy Comfort argues that the only reason it did not submit

comments on the draft questionnaires requesting the collection of data on the like product

(...Continued)
mattresses from China. CR/PR at I-5. Commerce and the Commission reached affirmative
determinations in their respective investigations, and Commerce issued an antidumping duty order on
imports of mattresses from China in December 2019. /d. The scope in the prior mattress investigation
was virtually identical to the scope of the present investigations.

%5 petitioners’ Prehearing Brief at 2-5.

26 petitioners’ Prehearing Brief at 4.

27 Joint Respondents’ Prehearing Brief at 1.

28 Cozy Comfort’s Prehearing Brief at 6-7.

29 Cozy Comfort’s Prehearing Brief at 5-6.

30 Cozy Comfort’s Prehearing Brief at 7-9. Cozy Comfort contends that the STS furniture
component is *** using patented technology. /d. at 9 n.24.
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issue and the domestic industry producing futons was that it did not qualify as an interested
party until March 2020, when it first imported the STS furniture component.3!

Night & Day argues that the Commission should define trifold memory foam mattresses
as a separate domestic like product because, in its view, a clear dividing line separates such
mattresses from other in-scope mattresses under the Commission’s six like product factors.3? It
claims that, unlike in-scope mattresses, trifold memory foam mattresses are designed to fold
into three equally sized foam components for use in murphy bed cabinets, and are thus suitable
only for periodic use by guests.?* Given these characteristics, Night & Day argues that trifold
memory foam mattresses are not interchangeable with in-scope mattresses,3* are sold only to
producers of cabinets designed to accept such mattresses, 3 are perceived by consumers and
producers as inferior to in-scope mattresses, 3¢ and are sold only as part of the Murphy Cabinet
Bed at prices much higher than most in-scope mattresses.?” At the hearing, a representative
from Night & Day testified that trifold memory foam mattresses are not produced

domestically.38

D. Domestic Like Product Analysis

Based on the record, we define a single domestic like product that consists of
mattresses, coextensive with the scope of the investigations, and consistent with the definition
in the preliminary determinations.3® The Commission explained in the preliminary
determinations that the Commission’s domestic like product analysis in Mattresses from China,
in which the scope was virtually identical, remained valid and that there was no evidence or

argument on the record suggesting otherwise.*® The record of the final phase of the

31 Cozy Comfort’s Prehearing Brief at 10 n.28. Cozy Comfort did not enter an appearance in the
final phase of these investigations until January 12, 2021, while the deadline for filing comments on the
draft questionnaires was July 21, 2020, about four months after Cozy Comfort would have qualified as
an interested party.

32 Night & Day’s Prehearing Brief at 2.

3 Night & Day’s Prehearing Brief at 3-4.

34 Night & Day’s Prehearing Brief at 4.

% Night & Day’s Prehearing Brief at 4.

36 Night & Day’s Prehearing Brief at 5.

37 Night & Day’s Prehearing Brief at 5.

38 Hearing Tr. at 179-80 (Gallawa).

3% Mattresses from Cambodia, China, Indonesia, Malaysia, Serbia, Thailand, Turkey, and
Vietnam, Inv. Nos. 701-TA-645 and 731-TA-1495-1501 (Preliminary), USITC Pub. 5059 (May 2020) at 11
(“Preliminary Determinations”).

40 preliminary Determinations, USITC Pub. 5059 at 11.
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investigations contains no new information that would warrant the Commission’s
reconsideration of this single domestic like product definition. We therefore define a single
domestic like product encompassing all mattresses within the scope of the investigations.

We do not define a separate domestic like product corresponding to either the STS
furniture components, as advocated by Cozy Comfort, or trifold memory foam mattresses, as
advocated by Night & Day. Only those articles domestically produced may be defined as a
separate domestic like product and there is no domestic production of either STS furniture
components or trifold memory foam mattresses.*! In the absence of domestic production of
STS furniture components or trifold memory foam mattresses, such components are not
capable of examination under the Commission’s traditional domestic like product analysis,
which entails comparison of products that are in fact domestically produced.*? Instead, the
Commission must define a domestic like product to include the domestically produced article
“most similar” to the imported STS furniture components and trifold memory foam mattresses
within the scope of the investigations.*3

The domestically produced article most similar to imported STS furniture components
would be domestically produced sleep sofa mattresses, which are included within the single
domestic like product of all mattresses. Sleep sofa mattresses possess characteristics and uses
most similar to those of imported STS furniture components.** Like STS furniture components,
sleep sofa mattresses are a sleeping surface incorporated into furniture that may either be used
for sitting or, when the mattresses is unfolded and fully extended on a retractable frame,
sleeping. Cozy Comfort’s website indicates that the mattresses offered by Cozy Comfort are

“sleeper sofa” mattresses that are folded into the sleeper sofa and covered by seat cushions

1 Cozy Comfort’s Prehearing Brief at 1; Hearing Tr. at 179-80 (Gallawa).

42 See Large Residential Washers from China, Inv. No. 731-TA-1306 (Preliminary), USITC Pub.
4591 (Feb. 2016) at 10 (“Absent evidence of domestic production of such washers, we have no basis for
determining whether a clear dividing line separates domestically produced out-of-scope low-tech and
front load extra-wide washers from in-scope LRWs in terms of our like product factors....”); 19 U.S.C. §
1677(4).

4319 U.S.C. § 1677(10).

4 As discussed above, sofa bed mattresses were produced domestically during the period of
investigation. See Hearing Tr. at 131 (Glassman); CR/PR at Tables IlI-3, VI-10 (***). In the preliminary
phase of the investigations, Cozy Comfort recognized that STS furniture components possess
characteristics and uses similar to those of domestically produced sleeper sofa mattresses in arguing
that “{t}he Cozy Comfort STS furniture component provides the consumer with a significant quality
upgrade” compared to “{m}ost sleeper sofas fitted with a mattress .. ..” Cozy Comfort Postconference
Brief at 3.
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when not in use.*> Unlike a futon that serves as a surface for both sleeping and sitting, the
mattresses offered by Cozy Comfort, incorporating the STS furniture component, are intended
for sleeping, while the seat cushions covering the folded mattress are used for sitting.*® Even to
the extent that the STS furniture component shares some similarities with futon mattresses,
such mattresses are outside the scope of the investigations and not included in the single
domestic like product that we define which includes domestically produced sleep sofa
mattresses.*’

Trifold memory foam mattresses are also not produced domestically. The domestically
produced article most similar to trifold memory foam mattresses would also be domestically
produced sleep sofa mattresses, which possess characteristics and uses most similar to those of
imported trifold memory foam mattresses.*® Like trifold memory foam mattresses, sleeper sofa
mattresses fold away into a piece of furniture when not in use, albeit into a sofa instead of a
cabinet, and are not intended or suitable for daily use.** As noted above, and as explained in
the preliminary determinations, sleep sofa mattresses are included in the Commission’s single
domestic like product definition.>°

In sum, we define a single domestic like product encompassing all mattresses within the

scope of the investigations.

lll. Domestic Industry

The domestic industry is defined as the domestic “producers as a whole of a domestic

like product, or those producers whose collective output of a domestic like product constitutes

45 See Cozycomfort — Cozy Mattress for Hotels, EDIS Doc. No. 737895; see also Cozy Comfort’s
Prehearing Brief at 5.

46 See Cozycomfort — Cozy Mattress for Hotels, EDIS Doc. No. 737895.

47 \We are unpersuaded by Cozy Comfort’s argument that it was somehow deprived of the
opportunity to comment on the draft questionnaires, presumably to request the collection of
information on the like product issue and the domestic production of futons. Cozy Comfort’s Prehearing
Brief at 9-11. ***, jd. at 10, Cozy Comfort was in a position to file a notice of appearance in the
investigations well in advance of the circulation of draft questionnaires for party comments, particularly
given that Cozy Comfort had retained experienced trade counsel and filed a postconference brief in the
preliminary phase of the investigations. Instead, Cozy Comfort did not enter an appearance in these
investigations until January 15, 2021.

8 Sofa bed mattresses were produced domestically during the period of investigation. See
Hearing Tr. at 131 (Glassman); CR/PR at Tables IlI-3, VI-10.

49 See Petitioners’ Responses to Commissioner Questions at Exhibit 1-41.

50 See Preliminary Determinations, USITC Pub. 5059 at 11-12.
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a major proportion of the total domestic production of the product.”! In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in

the domestic merchant market.

A. Sufficient Production-Related Activities

In deciding whether a firm qualifies as a domestic producer of the domestic like product,
the Commission generally analyzes the overall nature of a firm’s U.S. production-related
activities, although production-related activity at minimum levels could be insufficient to

constitute domestic production.>?

1. Arguments of the Parties

Respondents’ Argument. The joint respondents repeat their argument from the
preliminary phase of the investigations that the Commission should include in the domestic
industry companies that develop and promote MiBs for sale over the internet (“MiB
developers”), such as Casper, Nector, Leesa, and Tuft & Needle, even though they produce no
mattresses.>® Joint respondents assert that MiB developers should qualify as domestic
producers based upon the substantial capital investment and technical expertise required to
design and market MiBs, the value added by their advertising campaigns, the significant level of
their employment, and the reliance of many MiB developers on domestically sourced MiBs.>*

Petitioners’ Argument. Petitioners argue that the Commission correctly determined not
to include MiB developers in the domestic industry because such firms market mattresses but

do not manufacture mattresses in the United States.>

5119 U.S.C. § 1677(4)(A).

52 The Commission generally considers six factors: (1) source and extent of the firm’s capital
investment; (2) technical expertise involved in U.S. production activities; (3) value added to the product
in the United States; (4) employment levels; (5) quantity and type of parts sourced in the United States;
and (6) any other costs and activities in the United States directly leading to production of the like
product. No single factor is determinative and the Commission may consider any other factors it deems
relevant in light of the specific facts of any investigation. Crystalline Silica Photovoltaic Cells and Modules
from China, Inv. Nos. 701-TA-481 and 731-TA-1190 (Final), USITC Pub. 4360 at 12-13 (Nov. 2012).

53 Joint Respondents’ Prehearing Brief at 5-6.

54 See Joint Respondents’ Prehearing Brief at 6-9.

55 petitioners’ Prehearing Brief at 7 n.27.
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2. Analysis

In the preliminary determinations, the Commission found that MiB developers did not
engage in production-related activities sufficient to qualify them as domestic producers.®® The
Commission’s production-related activities analysis focuses on “costs and activities in the
United States directly leading to production of the like product,” and the activities that MiB
developers engage in, such as advertising, designing, and testing MiB products, lead to
purchases of mattresses but not the domestic production of mattresses by the MiB developers
themselves.>” The record contains no new information or argument that would warrant the
Commission’s reconsideration of this analysis.”® We therefore find that MiB developers do not

engage in production-related activities sufficient to qualify them as domestic producers.
B. Related Parties

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the
domestic industry producers that are related to an exporter or importer of subject merchandise
or which are themselves importers.>® Exclusion of such a producer is within the Commission’s

discretion based upon the facts presented in each investigation.®°

%6 preliminary Determinations, USITC Pub. 5059 at 14.

57 preliminary Determinations, USITC Pub. 5059 at 14.

%8 Joint Respondents reaffirm that the MiB developers do not produce mattresses in the United
States. Joint Respondents’ Prehearing Brief at 6.

%9 See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff'd mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

%0 The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation
(whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market);

(3) whether inclusion or exclusion of the related party will skew the data for the rest of the
industry;

(4) the ratio of import shipments to U.S. production for the imported product; and

(5) whether the primary interest of the importing producer lies in domestic production or
importation. Changzhou Trina Solar Energy Co. v. USITC, 100 F. Supp.3d 1314, 1326-31 (Ct. Int’l. Trade
2015); see also Torrington Co. v. United States, 790 F. Supp. at 1168.
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*** are subject to consideration for exclusion under the related party provision as
importers of subject merchandise during the period of investigation, and *** also qualifies as a
related party based on its affiliation with subject foreign producers and exporters and U.S.
importers of subject merchandise.®! 2 We discuss below whether appropriate circumstances

exist to exclude each of them from the domestic industry.

1. Arguments of the Parties

Petitioners’ Argument. Petitioners argue that the Commission should find that
appropriate circumstances exist to exclude *** from the domestic industry as a related party,
as it did in the preliminary determinations.®® Arguing that the circumstances have not changed
since the preliminary phase of these investigations, petitioners rely on *** high and increasing
ratio of subject imports to domestic production, its small share of U.S. production in 2019, and
its opposition to the petitions.

Respondents’ Argument. The joint respondents argue that the Commission should find
that appropriate circumstances do not exist to exclude *** from the domestic industry.®®

Arguing that the facts have changed since the Commission’s preliminary determinations, the

1 CR/PR at l1I-7-8 & n.5, Table Ill-2. Although *** and *** purchased subject imports from
importers during the POI, these purchases were not substantial and do not demonstrate control of large
volumes of subject imports as required by the statute. See CR/PR at Table 11I-10; 19 U.S.C. §
1677(4)(B)(ii)(ll). *** purchases of subject imports from *** were only *** units in January-September
2020 (“interim 2020”), while *** purchases of subject imports from *** were only *** units in 2019 and
*** units in interim 2020. /d. We therefore find that neither *** nor *** qualify as a related party
because the volume of their respective subject import purchases was not substantial.

62 %%* 3lso qualifies as a related party based on its affiliation with an importer of subject
merchandise. CR/PR at lll-7 & n.5, Table IlI-2. *** is related to ***, which imported subject
merchandise from ***. |d. Because *** did not provide a response to the Commission’s importer
questionnaire in the final phase of the investigations, we are unable to compare its imports of subject
merchandise to *** domestic production. /d. at IlI-7 n.5. *** was *** in 2019, accounting for only ***
percent of domestic industry production. /d. at Table lll-1. *** reported no imports or purchases of
subject merchandise. Id. at Tables IlI-1-2, 9. Based on the limited information available on the record,
including *** small share of U.S. production which makes its inclusion or exclusion unlikely to skew the
record in this investigation, we find that appropriate circumstances do not exist to exclude *** from the
domestic industry under the related party provision.

%3 petitioners’ Prehearing Brief at 5-6.

%4 See Petitioners’ Prehearing Brief at 5-7.

% Joint Respondents’ Prehearing Brief at 2. The joint respondents also argue that the
Commission should again find, as it did in the preliminary determinations, that appropriate
circumstances do not exist to exclude *** from the domestic industry under the related parties
provision. Id. at 5. *** CR/PRatlll-7 n.4.
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joint respondents maintain that *** primary interest is in domestic production, as evidenced by
its status as the *** largest domestic producer, ***, and *** ®¢ Rather than seeking to benefit

from unfair trade, the joint respondents argue, *** %7
2. Analysis

We find that appropriate circumstances exist to exclude *** but not *** from the
domestic industry based on the following analysis.

*%% 68 *** fals under the related party provision because it imported subject
mattresses during the POl and *** .59 Specifically, *** imported *** units of mattresses from
subject countries in 2017 (the equivalent of *** percent of its domestic production), *** units
in 2018 (the equivalent of *** percent of its domestic production), and *** units in 2019 (the
equivalent of *** percent of its domestic production).”® It imported *** units from subject
countries in interim 2020 (the equivalent of *** percent of its domestic production), compared
to *** units in January-September 2019 (“interim 2019”) (the equivalent of *** percent of its
domestic production).”* *** explains its reasons for importing as follows: ***.”72 |t opposes
the petitions.”3

The record shows that *** primary interest increasingly is in importation rather than
domestic production. In this regard, *** ratio of imports to domestic production was high and
increasing between 2017 and 2019, and was much higher in interim 2020 than in interim 2019,
as increases in its subject imports far outstripped increases in its domestic production during
the period.”® For all of these reasons, we find that appropriate circumstances exist to exclude

*** from the domestic industry under the related party provision.

% Joint Respondents’ Prehearing Brief at 3; CR/PR at Tables IlI-1, I1I-3.

%7 Joint Respondents’ Prehearing Brief at 3-4; CR/PR at Table I11-9.

68 *** \was the *** |argest domestic producer in 2019, accounting for *** percent of domestic
industry production. CR/PR at Table IlI-1.

69 CR/PR at IlI-7, Table 11I-2.

70 CR/PR at Table 11I-9. *** domestic production was *** units in 2017, *** units in 2018, and
*** units in 2019, and *** units in interim 2020, compared to *** units in interim 2019. /d.

7L CR/PR at Table 111-9.

72 CR/PR at Table I1I-9. *** also states that “***.” |d.

73 See CR/PR at Table IlI-1.

74 CR/PR at Table 11-9.
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*&x 75 *** falls under the related party provision because it imported subject
mattresses from *** in *** 76 Specifically, *** imported *** mattresses in *** (the equivalent
of *** percent of its domestic production).”” *** stated that it imported mattresses from
kxk 778 |t *** the petitions.”?

In view of the fact that *** importation of subject merchandise was small in relation to
its domestic production, and occurred only in ***, its principal interest appears to be in
domestic production. We therefore find that appropriate circumstances do not exist to exclude
*** from the domestic industry under the related party provision.

*%% 80 *** falls under the related party provision because it imported subject
mattresses during the POI.8 Specifically, *** imported *** mattresses in 2017 (the equivalent
of *** percent of its domestic production), *** units in 2018 (the equivalent of *** percent of
its domestic production), and *** units in 2019 (the equivalent of *** percent of its domestic
production).®? It imported *** units in interim 2020 (the equivalent of *** percent of its
domestic production), compared to *** units in interim 2019 (the equivalent of *** percent of
its domestic production).®83 *** has explained its reasons for importing as follows: **%* 784 #x**
opposes the petitions with respect to *** &

The record shows that *** primary interest is in importation rather than domestic
production. In this regard, *** ratio of imports to domestic production was *** high and
increasing irregularly during the period of investigation, while its domestic production remained
*** 86 For all of these reasons, we find that appropriate circumstances exist to exclude ***

from the domestic industry under the related party provision.

75 *%* was the *** |argest domestic producer in 2019, accounting for *** percent of domestic
industry production. CR/PR at Table IlI-1.

76 CR/PR at Table 11-9.

77 CR/PR at Table II-9. *** domestic production was *** units in interim 2020. /d.

78 CR/PR at Table 11-9.

7 CR/PR at Table IlI-1.

80 k% \yas *** domestic producers in 2019, accounting for *** of domestic industry production.
CR/PR at IlI-2 n.3 (*** percent of domestic industry production in 2019).

81 CR/PR at Table I1I-9.

82 CR/PR at Table I1I-9.

8 CR/PR at Table I1I-9.

84 CR/PR at Table I1I-9.

8 CR/PR at llI-2 n.3. ***_[d.

86 CR/PR at Table I11-9.
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*%k 87 *%* fa)ls under the related party provision because it imported subject
mattresses from *** in *** 88 gpecifically, *** imported *** mattresses in *** (the equivalent
of *** percent of its domestic production) and *** mattresses in *** (the equivalent of ***
percent of its domestic production).8? *** stated that it began importing mattresses from ***
”***."90 ***.91

In view of the fact that *** importation of subject merchandise was small in relation to
its domestic production, and occurred only in ***  its principal interest appears to be in
domestic production. We therefore find that appropriate circumstances do not exist to exclude
*** from the domestic industry under the related party provision.

*%k 92 *%* fa)ls under the related party provision because it imported subject
mattresses from *** in *** 93 Specifically, *** imported *** mattresses in *** (the equivalent
of *** percent of its domestic production) and *** units of mattresses in *** (the equivalent of
*** percent of its domestic production).®* *** did not indicate the reason for its imports, and
takes no position on the petitions.”®

In view of the fact that *** importation of subject merchandise was small in relation to
its domestic production, and occurred only in ***, its principal interest appears to be in
domestic production. We therefore find that appropriate circumstances do not exist to exclude
*** from the domestic industry under the related party provision.

In sum, we find that appropriate circumstances exist to exclude *** from the domestic
industry under the related parties provision, but not ***. Accordingly, based on our definition
of the domestic like product, we define the domestic industry to include all domestic producers

of mattresses, with the exception of ***,

87 %% \as the *** |largest domestic producer in 2019, accounting for *** percent of domestic
industry production. CR/PR at Table IlI-1.

8 CR/PR at Table I11-9.

8 CR/PR at Table I11-9.

% CR/PR at Table I11-9.

91 CR/PR at Table IlI-1.

92 #%* \was the *** |argest domestic producer in 2019, accounting for *** percent of domestic
industry production. CR/PR at Table IlI-1.

% CR/PR at Table I1I-9.

% CR/PR at Table 11I-9. *** domestic production was *** units in 2017, and *** units in 2018.
Id.

% CR/PR at Tables III-1, 11I-9.
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IV. Cumulation®®

For purposes of evaluating the volume and effects for a determination of material injury
by reason of subject imports, section 771(7)(G)(i) of the Tariff Act requires the Commission to
cumulate subject imports from all countries as to which petitions were filed and/or
investigations self-initiated by Commerce on the same day, if such imports compete with each
other and with the domestic like product in the U.S. market. In assessing whether subject
imports compete with each other and with the domestic like product, the Commission generally

has considered four factors:

(1) the degree of fungibility between subject imports from different
countries and between subject imports and the domestic like product,
including consideration of specific customer requirements and other

quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of

subject imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for subject

imports from different countries and the domestic like product; and

(4) whether the subject imports are simultaneously present in the market.®’

% pursuant to Section 771(24) of the Tariff Act, imports from a subject country of merchandise
corresponding to a domestic like product that account for less than 3 percent of all such merchandise
imported into the United States during the most recent 12 months for which data are available
preceding the filing of the petition shall be deemed negligible. 19 U.S.C. §§ 1671b(a), 1673b(a),
1677(24)(A)(i), 1677(24)(B); see also 15 C.F.R. § 2013.1 (developing countries for purposes of 19 U.S.C. §
1677(36)).

During the most recent 12-month period preceding the filing of the petitions in these
investigations, March 2019-February 2020, responding importers reported that subject imports from
Cambodia accounted for *** percent of total imports, subject imports from China accounted for ***
percent of total imports, subject imports from Indonesia accounted for *** percent of total imports,
subject imports from Malaysia accounted for *** percent of total imports, subject imports from Serbia
accounted for *** percent of total imports, subject imports from Thailand accounted for *** percent of
total imports, subject imports from Turkey accounted for *** percent of total imports, and subject
imports from Vietnam accounted for *** percent of total imports. CR/PR at Table IV-3. Because
imports from each subject country were above the statutory negligibility threshold, we find that such
imports from each source are not negligible.
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While no single factor is necessarily determinative, and the list of factors is not
exclusive, these factors are intended to provide the Commission with a framework for
determining whether the subject imports compete with each other and with the domestic like

product.®® Only a “reasonable overlap” of competition is required.®®

A. Arguments of the Parties

Petitioners’ Argument. Petitioners argue that the Commission should cumulate imports
from all subject countries as it did in the preliminary determinations because the petitions were
filed on the same day and there is a reasonable overlap of competition between and among
imports from each subject country and the domestic like product. Specifically, petitioners
highlight the Commission’s finding of a moderately high degree of substitutability between
mattresses from all sources, noting that all are produced from the same materials in the same
sizes, regardless of packaging, and designed to promote sleep.?® Petitioners also argue that
mattresses from all sources are sold through the same channels of distribution, primarily to
retailers, and in the same geographic markets, throughout the United States.'® Finally, they
argue that imports from each subject country and the domestic like product were
simultaneously present in the U.S. market.1%?

Respondents’ Argument. The joint respondents do not dispute petitioners’ argument
that subject imports should be cumulated for purposes of material injury.’°®> They do argue,
however, that if the Commission again finds the statutory criteria for cumulation to be satisfied,

the Commission must consider subject imports on a cumulated basis, and not treat subject

(...Continued)

97 See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 (May 1986), aff’d, Fundicao Tupy, S.A. v. United States, 678 F.
Supp. 898 (Ct. Int’l Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

% See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’| Trade 1989).

% The Statement of Administrative Action (SAA) to the Uruguay Round Agreements Act (URAA),
expressly states that “the new section will not affect current Commission practice under which the
statutory requirement is satisfied if there is a reasonable overlap of competition.” H.R. Rep. No. 103-
316, Vol. | at 848 (1994) (citing Fundicao Tupy, S.A. v. United States, 678 F. Supp. at 902; see Goss
Graphic Sys., Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’l Trade 1998) (“cumulation does not
require two products to be highly fungible”); Wieland Werke, AG, 718 F. Supp. at 52 (“Completely
overlapping markets are not required.”).

100 petitioners’ Prehearing Brief at 8-9.

101 petitioners’ Prehearing Brief at 9-11.

102 petitioners’ Prehearing Brief