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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-1465 (Final)

4th Tier Cigarettes from Korea

DETERMINATION

On the basis of the record! developed in the subject investigation, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not materially
retarded by reason of imports of 4th tier cigarettes from Korea, provided for in subheading
2402.20.80 of the Harmonized Tariff Schedule of the United States, that have been found by
the U.S. Department of Commerce (“Commerce”) to be sold in the United States at less than
fair value (“LTFV”).2 3

BACKGROUND

The Commission instituted this investigation effective December 18, 2019, following
receipt of a petition filed with the Commission and Commerce by the Coalition Against Korean
Cigarettes. The coalition members are Xcaliber International, Pryor, Oklahoma and Cheyenne
International, Grover, North Carolina. The Commission scheduled the final phase of the
investigation following notification of a preliminary determination by Commerce that imports
of 4th tier cigarettes from Korea were being sold at LTFV within the meaning of section 733(b)
of the Act (19 U.S.C. 1673b(b)). Notice of the scheduling of the final phase of the Commission’s
investigation and of a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of August 3, 2020 (85 FR
46718). In light of the restrictions on access to the Commission building due to the COVID-19

! The record is defined in § 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR
207.2(f)).

2 85 FR 79994 (December 11, 2020).
3 Vice Chair Randolph J. Stayin and Commissioner Rhonda K. Schmidtlein dissenting.



pandemic, the Commission conducted its hearing through written testimony and video
conference on December 3, 2020. All persons who requested the opportunity were permitted
to participate.



Views of the Commission

Based on the record in the final phase of this investigation, we determine that an
industry in the United States is not materially injured or threatened with material injury by
reason of imports of subject merchandise (“4th tier cigarettes”) from Korea found by the U.S.
Department of Commerce (“Commerce”) to be sold in the United States at less than fair value
(“LTFV”).1
I Background

The petitioner, the Coalition Against Korean Cigarettes, consisting of Xcaliber
International (“Xcaliber”) and Cheyenne International (“Cheyenne”), domestic producers of
cigarettes that they characterized as 4th tier cigarettes, filed the petition in this investigation on
December 18, 2019.2 The Commission reached an affirmative preliminary determination in the
investigation effective on February 3, 2020.3

In the final phase of this investigation, witnesses for petitioner appeared at the hearing
with counsel, and petitioner submitted written witness testimony, a prehearing and

posthearing brief, and final comments.* KT&G Corporation, a producer and exporter of subject

! Material retardation is not an issue in the investigation.
Vice Chair Stayin determines that a domestic industry, that he defined as producers of 4th tier
cigarettes, is materially injured by reason of subject imports from Korea. See Separate and Dissenting
Views of Vice Chair Randolph J. Stayin. Commissioner Rhonda K. Schmidtlein defines the domestic
industry as producers of all cigarettes and determines that such domestic industry is threatened with
material injury by reason of subject imports from Korea. She joins sections I-IV.B. of these views. See
Separate and Dissenting Views of Commissioner Rhonda K. Schmidtlein.

2 See Petition, Vol. | at 1.

385 Fed. Reg. 7330 (Feb. 7, 2020).

% In light of the restrictions on access to the Commission building due to the COVID-19
pandemic, the Commission conducted its hearing by videoconference and written witness testimony as
set forth in procedures provided to the parties.



merchandise in Korea, and KT&G USA Corporation, an importer of the subject merchandise,
(collectively, “KT&G"”) participated in the final phase of this investigation. Representatives from
KT&G Corporation and KT&G USA Corporation submitted written witness testimony, appeared
at the hearing with counsel, and submitted prehearing and posthearing briefs and final
comments.

U.S. industry data for the portion of the cigarette industry that self-identified as
producing 4th tier cigarettes (“certain cigarettes”)® are based on the questionnaire responses of
five firms, which accounted for all known U.S. production of certain cigarettes in 2019.% Data
concerning the broader cigarette industry are based on the additional questionnaire responses
of three firms which, when combined with the certain cigarette producers, account for the
great majority of all domestic cigarette production in 2019.” U.S. import data are based on the
guestionnaire responses of four firms that submitted U.S. import data representing *** U.S.
imports of certain cigarettes from Korea, *** percent of U.S. imports of certain cigarettes from

nonsubject sources, and *** percent of total U.S. imports of certain cigarettes, based on

5 As discussed in the domestic like product section below, the record indicates that there is no
clear definition of “4th tier” cigarettes. In these Views, we characterize cigarettes identified by
Petitioner as “4th tier” cigarettes as either “4th tier cigarettes” or “certain cigarettes” and “non-4th tier
cigarettes” as “other cigarettes.”

6 Confidential Report, INV-55-147 (Dec. 21, 2020) (“CR”) at I-5; Public Report (“PR”) at I-5.

7 CR/PR at VI-1 n.2 (reflecting information of ***). These firms, when combined with ITG
Brands, who did not provide a questionnaire response, accounted for roughly *** percent of domestic
sales of cigarettes in 2017. CR/PR at |-8. Staff estimated coverage for the broader domestic industry
producing all cigarettes from monthly tobacco products data from the U.S. Treasury Department,
Alcohol and Tobacco Tax and Trade Bureau. CR/PR at I-8 and Tables F-9 and F-10. U.S. producer
questionnaire data indicate domestic producer U.S. shipments of *** cartons in 2019. CR/PR at Table F-
9. Alternate U.S. shipment data from the U.S. Treasury Department, Alcohol and Tobacco Tax and Trade
Bureau indicate U.S. shipments of *** cartons in 2019. CR/PR at Table F-10. Thus, questionnaire
coverage of the broader domestic cigarette industry is estimated to be *** percent in 2019.

4



quantity in 2019.% Import data concerning the broader cigarette industry are based on official
U.S. import statistics for 2402.20.8000.° Foreign producer data are based on the questionnaire
response of one firm that accounted for *** production of certain cigarettes in Korea during
2019.1°
Il. Domestic Like Product

A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”!! Section 771(4)(A) of the Tariff Act
of 1930, as amended (“The Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”*? In turn, the Tariff Act defines “domestic like product” as “a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation.”!3

By statute, the Commission’s “domestic like product” analysis begins with the “article

subject to an investigation,” i.e., the subject merchandise as determined by Commerce.*

8 CR/PR at I-5, Table IV-1. Data for nonsubject sources are derived from differences between
questionnaire data and official U.S. import statistics. CR/PR at Tables C-2 and F-9.

°CR/PR at I-7.

10 CR/PR at I-5.

119 U.S.C. §1677(4)(A).

1219 U.S.C. § 1677(4)(A).

1319 U.S.C. § 1677(10).

1419 U.S.C. § 1677(10). The Commission must accept Commerce’s determination as to the



Therefore, Commerce’s determination as to the scope of the imported merchandise that is
subsidized and/or sold at less than fair value is “necessarily the starting point of the
Commission’s like product analysis.”*> The Commission then defines the domestic like product
in light of the imported articles Commerce has identified.!® The decision regarding the
appropriate domestic like product(s) in an investigation is a factual determination, and the
Commission has applied the statutory standard of “like” or “most similar in characteristics and
uses” on a case-by-case basis.!” No single factor is dispositive, and the Commission may

consider other factors it deems relevant based on the facts of a particular investigation.*® The

scope of the imported merchandise that is subsidized and/or sold at less than fair value. See, e.g., USEC,
Inc. v. United States, 34 Fed. App’x 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the class or kind
of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F. Supp.
639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

15 Cleo Inc. v. United States, 501 F.3d 1291, 1298 (Fed. Cir. 2007); see also Hitachi Metals, Ltd. v.
United States, Case No. 19-1289, slip op. at 8-9 (Fed. Circ. Feb. 7, 2020) (the statute requires the
Commission to start with Commerce’s subject merchandise in reaching its own like product
determination).

16 Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s
{like product} determination.”); Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir.
1996) (the Commission may find a single like product corresponding to several different classes or kinds
defined by Commerce); Torrington Co. v. United States, 747 F. Supp. 744, 748-52 (Ct. Int’l Trade 1990),
aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (affirming the Commission’s determination defining six like products
in investigations where Commerce found five classes or kinds).

17 See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’| Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. 747 F. Supp. at 749 n.3 ( (“every like product
determination ‘must be made on the particular record at issue’ and the ‘unique facts of each case’”).
The Commission generally considers a number of factors, including the following: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer
perceptions of the products; (5) common manufacturing facilities, production processes, and production
employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

18 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

6



Commission looks for clear dividing lines among possible like products and disregards minor
variations.®

B. Product Description

In its final determination, Commerce defined the imported merchandise within the
scope of the investigation as:

certain tobacco cigarettes, commonly referred to as ““4th tier cigarettes.” The
subject cigarettes are composed of a tobacco blend rolled in paper, have a
nominal minimum total length of 7.0 cm but do not exceed 12.0 cm in total
nominal length, and have a nominal diameter of less than 1.3 cm. These sizes of
cigarettes are frequently referred to as “Kings”” and “100’s,” but subject
merchandise that meets the physical description of the scope is included
regardless of the marketing description of the size of the cigarettes. Subject
merchandise typically has a tobacco blend that consists of 10% or more tobacco
stems.

Subject merchandise is typically sold in packs of 20 cigarettes per pack which
generally includes the marking ““20 Class A Cigarettes” but are included
regardless of packaging. 4th tier cigarette packages are typically sold in boxes
without a rounded internal corner and without embossed aluminum foil inside
the pack.

Both menthol and non-menthol cigarettes and cigarettes with or without a filter
attached are covered by the scope of this investigation.

Merchandise covered by this investigation is currently classified in the
Harmonized Tariff Schedule of the United States (HTSUS) under subheading
2402.20.8000. This HTSUS subheading is provided for convenience and customs
purposes; the written description of the scope of the investigation is
dispositive.?°

19 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).

20 4th Tier Cigarettes from the Republic of Korea: Final Affirmative Determination of Sales at Less
Than Fair Value, and Final Negative Determination of Critical Circumstances, 85 Fed Reg. 79994, 79996
(Dec. 11, 2020).



Cigarettes are tobacco products designed for smoking and delivery of nicotine to
consumers. They consist of tobacco rolled in paper, may or may not have a filter, and are sold
in packs of 20 cigarettes in either 100’s (100mm) or Kings (85mm) lengths. Cigarettes, including
their packaging and lengths, are regulated by the U.S. Food and Drug Administration (“FDA”).%!
The scope indicates that the subject merchandise consists of certain cigarettes that are
commonly referred to as “4th tier cigarettes.” It elaborates that a 4th tier cigarette “typically
has a tobacco blend that consists of 10% or more tobacco stems” and is “typically sold in boxes
without a rounded internal corner and without embossed aluminum foil inside the pack.”??

C. Arguments of the Parties

Petitioner. Petitioner argues that the Commission should define a single domestic like
product coextensive with the scope as it did in the preliminary phase of the investigation.?® It
argues that the record shows that, with respect to each of the factors traditionally examined by
the Commission, there is a “bright line” differentiating “4th tier” and all other cigarettes,
including differences in stem content and filters, limited interchangeability, and distinct
channels of distribution, such as unique wholesalers, non-stamping warehouses, and
“subjobbers” that do not exist for all other cigarettes. It also points out that no production
facilities or employees in the United States manufacture both “4th tier” and other cigarettes
and argues that there are substantial price differences between “4th tier” and all other

cigarettes.?*

2L CR/PR at I-8.

22 CR/PR at I-7.

23 petitioner’s Prehearing Brief at 3-4.

24 petitioner’s Posthearing Brief at 4-5. See CR/PR at Table E-6.

8



With respect to disagreement over whether certain cigarettes are “commonly referred
to as 4th tier cigarettes,” as indicated in the scope, Petitioner claims that KT&G itself uses the
term “4th tier” and that the term is well known to industry participants, trade associations, and
academics. It disputes allegations that industry organizations do not recognize petitioning
domestic producers’ products as brands of “4th tier” cigarettes.?’

Petitioner also argues that a bright line or clear dividing line can mean general
distinctions between products and that the domestic like product should not be interpreted so
narrowly as to prevent consideration of an industry adversely affected by the subject imports.2°

Respondent. KT&G asserts that the scope is broad enough to cover most cigarettes sold
in the United States and that the Commission could reasonably conclude that all cigarette
producers in the United States are producing “4th tier” cigarettes, as defined in the scope. It
argues that stem count should not be used as a dividing line because it is just one component of
a tobacco blend, not a distinguishing feature of any subset of cigarettes,?’ and that the 10
percent stem content qualification does not constitute a bright line as there are domestic “4th
tier” cigarette brands with less than 10 percent stem content and many other brands with more

than 10 percent stem content.?® With respect to other characteristics, KT&G argues virtually all

25 petitioner’s Posthearing Brief at 3, n.5.

26 petitioner’s Prehearing Brief at 9 (citing S. Rep. No. 96-249, at 90-91 (1979)); Petitioner’s
Posthearing Brief at 13-14.

27 See KT&G’s Prehearing Brief at 14.

28 KT&G's Posthearing Brief at 5, and n.19; KT&G’s Prehearing Brief at 17-19. KT&G conducted
stem content testing in its own accredited R&D laboratory because it claims that there are no known
commercial U.S. labs that offer testing for stem content, which it argues is further evidence that stem
content is not an important feature of cigarettes. KT&G Prehearing Brief at 17 and Att. C. KT&G also
argues, and cites a survey as support, that consumers have no knowledge of stem content in cigarette
tobacco. KT&G’s Prehearing Brief at 20-22. Further, the affidavit of a former ***, indicates that the
methodology used by KT&G’s R&D laboratory is “sound and has long been accepted in the cigarette
industry.” See KT&G's Posthearing Brief at Attachment C (*** Statement) at para. 8.

9



other cigarettes use a single component filter as do “4th tier” cigarettes. It further argues that
the type of paper used (flax paper versus wood pulp) does not provide a clear dividing line.?°

KT&G argues that all cigarettes are interchangeable because all types of cigarettes can
be used in the same applications, regardless of consumer preferences,3® and contends that the
production process for manufacturing cigarettes is identical for “4th tier” cigarettes and other
cigarettes.3! Asto channels of distribution, KT&G argues that producers of “4th tier” and other
cigarettes sell cigarettes through the same channel: to wholesalers/distributors, which in turn
sell to retailers. KT&G argues that almost all distributors carry a wide range of cigarette brands
so that retailers may purchase selected products at various price points. Likewise, it contends
that almost all retailers, including national retail stores such as Circle K and Quick Trip, carry a
wide range of brands across all price points.3?

With respect to producer and consumer perceptions, KT&G contends that industry
information shows that the categorization of brands into price tiers is inconsistent and that
there is no consensus as to what “4th tier” means.33 With respect to price, KT&G argues that
cigarette prices fall along a continuum with no clear price break between “4th tier” cigarettes

and other cigarettes.?* Finally, KT&G argues that in their totality, the questionnaire responses

29 KT&G'’s Prehearing Brief at 10-12.

30 KT&G’s Prehearing Brief at 24-27. In particular it notes that domestic producers *** reported
interchangeability among “4th tier” and other cigarettes. Id.

31 KT&G’s Prehearing Brief at 29-31.

32 KT&G’s Prehearing Brief at 33-36.

3 KT&G relies on information it obtained from reporting services National Association of
Convenience Stores (“NACS”), Euromonitor, and Management Science Associates (“MSAi”). This
information is discussed below.

34 KT&G’s Prehearing Brief at 42-46, Fig 2.
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do not support a clear dividing line between “4th tier” cigarettes and other domestic cigarettes,
and weigh in favor of defining the domestic like product to include all cigarettes.®

D. Analysis

In its preliminary determination, the Commission defined a single domestic like product
as 4th tier cigarettes, coextensive with the scope of the investigation.3® It indicated its intent to
revisit whether there is a clear dividing line between different tiers of cigarettes in any final
phase of the investigation. In the final phase, the Commission collected information concerning
the stem count of tobacco in cigarettes, and asked domestic producers, importers, and
purchasers responding to the questionnaires to comment on the comparability of “4th tier” and
other cigarettes with respect to the six domestic like product factors.3’

As explained above, in defining the domestic like product, the Commission’s starting
point is the scope definition provided by Commerce. In this investigation, the scope definition
indicates that subject merchandise consists of certain cigarettes “commonly referred to as ‘4th

”nm

tier cigarettes.”” While the scope describes various features of the subject merchandise,
petitioners focus on language in the scope that “subject merchandise typically has a tobacco
blend that consists of 10% or more tobacco stems” as a feature that in its view distinguishes

“4Ath tier” cigarettes from other cigarettes. The Commission’s record shows, however, that

there is no standard definition of a “4th tier” cigarette in the marketplace, which reduces the

35 KT&G’s Prehearing Brief at 12-13.

36 4th Tier Cigarettes from Korea, Inv. No. 731-TA-1465 (Preliminary), USITC Pub. 5016 (Feb.
2020) (“Preliminary Determination”) at 11.

37 See CR/PR at Appendix E.
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significance and utility of one of the main qualifications in the scope language.3® Moreover,
producers and purchasers do not appear to identify cigarettes as “4th tier” products based on
the stem content of the cigarette’s tobacco, which generally consists of proprietary blends that
are not known in the market.3® Nor is there agreement among market participants as to which
products should be considered as “4th tier.”4°

Nonetheless, the Commission uses the scope language as the starting point in its
analysis and therefore, regardless of the apparent ambiguities in relation to this phrase, we use

the term “4th tier” cigarettes at points in this opinion as the scope uses this term. Our use of

38 See CR/PR at I-8. (“While there is no single definition for a 4th tier cigarette, there is a
consensus that 4th tier cigarettes are deeply discounted products. Originally, the NACS loosely defined
4th tier cigarettes as belonging to the bottom quartile of prices. Currently, firms self-identify which tier
their cigarettes brands are contained in.”) Id. In responses to Commission questionnaires, purchasers
frequently identified brands of *** as suppliers of “4th tier” cigarettes in addition to brands of the
producers identified by Petitioner as “4th tier” producers. See purchaser questionnaires at 1l-4 for ***,
As recently as 2004, NACS had three categories (“Premium,” “Branded Discount,” and “Sub-
Generic/Private Label”) and in 2005 and 2006, the term “fourth tier” confusingly appeared in two
distinct NACS retail categories: “Sub-Generic/Private Label/4th Tier” and “Fourth Tier.” KT&G’s
Postconference Brief at 5 and Exhibit 49. NACS currently places 33 brands into its four subcategories:
Premium, Branded Discount, Sub-Generic/Private Label, and Fourth Tier. The Commission’s
questionnaires asked for information based on these NACS categories (i.e., premium, branded, sub-
generic/private label, and 4th tier cigarettes). NACS relies on categorizations made by the reporting
retailers. MSAi industry data include three price tiers: Super Premium, Premium, and Branded Discount,
while Euromonitor classifies cigarette brands based on Chicago-area retail prices, placing them into
Economy, Mid-Price, and Premium categories. KT&G also claims that the NACS categorizations do not
align at all with Petitioner’s identification of brands that are “4th tier” and includes two Liggett brands
not identified by Petitioner as “4th tier” cigarette brands. KT&G'’s Prehearing Brief at 37.

3% Twenty-two of 23 purchasers reported being unaware of the stem content of the cigarettes
they purchase and five of seven purchasers indicated that 10 percent stem content does not
differentiate between types of cigarettes. Purchaser Questionnaires at V-2(a) and V-2(b) (only ***
indicated that it was aware of the stem content). The record also indicates that stem content of non-4th
tier cigarettes can range up to 15 percent. See CR/PR at Table E-2.

0 See KT&G’s Prehearing Brief at 40. Indeed, purchasers were asked to identify their top-five
suppliers of 4th tier cigarettes and frequently reported *** as such suppliers, yet Petitioner did not
identify these producers as 4th tier producers and *** reported in its U.S. producer questionnaire
response that it did not produce 4th tier cigarettes. See U.S. Purchasers Questionnaires at 1l-4; KT&G's
Posthearing Brief, Answers to Questions at 40-41 and Attachment B-4.
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the term “4th tier” in this section therefore should not be interpreted as an endorsement of the
contention that there are a group of cigarettes commonly referred to as “4th tier.”

Physical Characteristics and Uses. Focusing on the features identified in the scope
definition, “4th tier” and other cigarettes are both tobacco products that consist of tobacco
rolled in paper and may include a filter.** “4th tier” and other cigarettes both range in nominal
length with most cigarettes having a nominal minimum total length of 7.0 cm not exceeding
12.0 cm and a nominal diameter of less than 1.3 cm.*?> “4th tier” and other cigarettes are sold
in packs of 20 cigarettes per pack and may be menthol or non-menthol cigarettes.*® Parties do
not appear to dispute these similarities in physical characteristics. Petitioner and KT&G
disagree, however, on whether stem content in cigarette tobacco, as well as certain other
features,* differentiate “4th tier” cigarettes from other cigarettes.*

The U.S. producer questionnaire responses indicate that “4th tier” cigarettes have a
stem content that ranges from *** to *** percent of tobacco with an average of *** percent.*®
By contrast, other cigarettes’ stem content ranges from *** to *** percent with an average of
*** percent.*” Within the other cigarettes category, “premium” cigarettes were reported to
have a stem content that ranges from *** to *** percent of tobacco with an average of ***

percent and “branded” cigarettes were reported to have a stem content that ranges from ***

41 CR/PR at I-8.

42 See CR/PR at E-13. *** See CR/PR at I-4; KT&G'’s Prehearing Brief at 12; KT&G’s Posthearing
Brief, Answers to Questions at 25.

43 CR/PR at I-7 to I-8; KT&G’s Posthearing Brief, Answers to Questions at 25.

4 In addition to stem content, Petitioner cites filter type, and packaging as differentiating “4th
tier” and other cigarettes. Petitioner’s Prehearing Brief at 16-17.

4 Petitioner’s Prehearing Brief at 10-12; KT&G’s Prehearing Brief at 13-18.

46 CR/PR at Table E-2.

47 CR/PR at Table E-2. As noted above, the Commission collected data according to the NACS
categories of premium, branded, sub-generic/private label, and 4th tier cigarettes.
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to *** percent of tobacco with an average of *** percent.*® Although U.S. producers report
that premium and branded cigarettes have tobacco with lower average stem content than “4th
tier” cigarettes, there is not a clear diving line at 10 percent, given that the stem content for
other cigarettes ranges above 10.0 percent and up to *** percent, exceeding the 10 percent
threshold set out in the scope.?® °° Moreover, most consumers are unaware of the stem
content in their cigarette tobacco and do not perceive cigarettes to be different products based
on whether they have a tobacco blend that contains a stem content of 10 percent or more.>?
All except one of the responding U.S. purchasers indicated that they *** cigarettes with less

than 10 percent stem content as distinct from those with more than 10 percent stem content.>?

% CR/PR at Table E-2. ***_ Similarly, ***. U.S. Producer Questionnaires at V-7b.

49 KT&G submitted testing that showed a wide range of average stem counts. KT&G’s
Prehearing Brief at 18, Attachment C, C-8. Its testing showed that nearly *** percent cigarettes of non-
4th tier brands, *** have more than 10 percent stem content. KT&G’s Prehearing Brief at 18. Petitioner
argues that the test used in KT&G’s analysis is unreliable. Petitioner’s Posthearing Brief at 5-7. The
Commission does not rely on this evidence in its determination.

0 There is conflicting evidence on the record regarding the impact of stem content, including
the relationship between stem content and the quality of a cigarette. While tobacco is graded on
quality and certain attributes affect tobacco quality grading (such as leaf size, color and texture),
cigarettes contain brand-specific blends of tobacco and there is limited information on the record as to
how the blends used in “4th tier” cigarettes and other cigarettes differ and how any difference affects
quality of cigarettes. See CR/PR at I-13 to I-14 (discussing tobacco quality and blends). To support its
assertions regarding quality, Petitioner relies on an affidavit from an agent with the *** to demonstrate
that higher stem content is associated with lower tobacco quality. However, this affidavit also explains
that the quality of tobacco is impacted by other qualities of the tobacco leaf, including its level of
maturity and position on the plant. Petitioner’s Prehearing Brief at 10-11 and Exhibit 3. The affidavit of
a former *** indicates that the relationship between the quality and taste of tobacco is complex and is
dependent on many factors other than stem content. In addition, the affidavit states that stem content
enters a finished tobacco blend through multiple blend components and will vary over time and from
the recipe reported to the FDA. See KT&G’s Posthearing Brief at Attachment C (*** Statement) at paras.
5-9.

51 See Purchaser Questionnaires at V-2(a) and V-2(b) (22 of 23 responding purchasers reporting
that they were unaware of the stem content in the tobacco they purchase).

52 See Purchaser Questionnaires at V-2(b).
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The record also does not appear to support Petitioner’s claim that the use of a single
component filter distinguishes “4th tier” cigarettes from other cigarettes as almost all other
cigarettes use single component filters.>® Petitioner has also asserted that there are differences
in the paper used for the cigarette, the foil used in the packaging, and corners of the cigarette
packs; however, these are either unsupported or are minor distinctions rather than a
meaningful distinction between products.>*

With respect to uses for “4th tier” cigarettes and other cigarettes, there is no dispute
that all cigarettes share a common use: for smoking and delivery of nicotine to the consumer.>>
Questionnaire responses by domestic producers, importers, and purchasers with

respect to market participants’ perceptions of the comparability of “4th tier” cigarettes and
other cigarettes with respect to physical characteristics are mixed. Half (three of six) of the U.S.
producers indicated that “4th tier” and other cigarettes are fully or mostly comparable and half

indicated that they are sometimes or never comparable with respect to physical

53 KT&G’s Prehearing Brief at 22 and Attachment C-9. See KT&G’s Posthearing Brief, Answers to
Questions at 27 and Attachment C at 4.

5 With regard to paper, Petitioner argued in the preliminary phase that 4th tier cigarettes
typically use wood paper; in the final it argued that they use flax paper. Compare Petitioner’s
Postconference Brief at 7 with Petitioner’s Prehearing Brief at 16-17. Petitioner provided no support
that would indicate a contrast with non-4th tier cigarettes concerning paper, and KT&G submitted
evidence that 42 percent of the “4th tier” cigarettes analyzed use flax or a mix of flax and wood, as
opposed to plain wood pulp and 10 percent of non-4th tier cigarette SKUs tested use paper that is
entirely wood pulp. KT&G’s Prehearing Brief at 22 and Attachment C-9. Though some market
participants noted differences in packaging, the record does not show that these are differences in an
important characteristic of the product. See CR/PR at Tables II-7, E-16, E-17, E-18. In addition, evidence
submitted by KT&G show that *** do not have boxes with rounded corners and the majority of “4th
tier” cigarettes use aluminum foil with embossing. KT&G Prehearing Brief at Attachment C-8; KT&G’s
Witness Testimony and Presentation Slides for Hearing (Dec. 2, 2020) at 12-15. Further, the scope
provides that cigarettes are included “regardless of packaging,” suggesting that the packaging is less
important and does not provide a distinction for in-scope (4th tier) merchandise.

> CR/PR at E-8.
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characteristics;>® all four importers indicated they are fully or mostly comparable.>’ Half of the
purchasers (13 of 26) reported that “4th tier” and other cigarettes are at least somewhat
comparable with respect to physical characteristics,”® while the remaining half indicated that
“4th tier” and other cigarettes are not at all comparable with respect to physical characteristics
and uses.>®

Interchangeability. As noted above, both “4th tier” cigarettes and other cigarettes are
broadly interchangeable in that they are both used only for smoking. There are no different

applications for “4th tier” cigarettes and other cigarettes.®® The majority of responding U.S.

6 CR/PR at Table E-1. Some responding U.S. producers also provided narrative responses. For
example, Philip Morris indicated that the ***. R.J. Reynolds noted that ***. Cheyenne reported ***
Xcaliber stated that the ***. CR/PR at Table E-16. With respect to Xcaliber’s statement, we note that
Farmers self-identifies as “4th tier” and is a ***. CR at VI-9.

57 CR/PR at Table E-1.

8 CR/PR at Table E-1.

9 CR/PR at Table E-1. Only one of the purchasers responding that “4th tier” and other
cigarettes are not comparable with respect to physical characteristics identified in their narrative
response any particular physical characteristic where “4th tier” and other cigarettes differed. /d. at
Table E-18. That one purchaser was *** Compare id. at Table E-16 with id. at Table E-18. ***. See
KT&G's Prehearing Brief at 11 n.26; Petitioners Posthearing Brief, Exhibit 1 at 20. Respondents raise
concerns regarding *** of the 13 purchaser questionnaire responses indicating a lack of comparability,
which were submitted by *** retail *** located in ***. See KT&G’s Prehearing Brief, Attachment A-

1. These purchasers’ purchases of *** cartons of “4th tier” cigarettes accounted for *** percent of all
reported purchases of “4th tier” cigarettes during the POI. Derived from Purchaser Questionnaire
Responses at II-1. See also KT&G’s Prehearing Brief, Attachment A-2. Petitioner asserts that the
responses ***, Petitioner’s Posthearing Brief, Exhibit 1 at 42-43. The Commission considers all evidence
on the record in reaching our conclusions and determines the appropriate weight to accord varying
information in the evidentiary record. While we consider these questionnaire responses in our analysis,
we also consider the questionnaire responses of other industry participants that showed a much
broader range of opinion regarding these domestic like product factors.

80 See Purchaser Questionnaire at IV-1, V-1 (“can they physically be used in the same
applications”). The Commission generally views interchangeability as whether the products can be used
in the same applications, and typically does not consider consumer preferences or perceived differences
in quality as negating product interchangeability. See, e.g., Wood Mouldings and Millwork Products
from Brazil and China, Inv. Nos. 701-TA-636, 731-TA-1469-1470 (Prelim.), USITC Pub. 5030 at 13-14
(Mar. 2020) (finding products are interchangeable in some of the same applications, despite the fact
that some customers prefer certain mouldings and millwork products in structural applications because
of their superior performance characteristics).
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producers (3 of 5), all responding importers (4 of 4), and the majority of responding purchasers
(30 of 31) reported that consumers of “4th tier” cigarettes also smoke other cigarettes.®!

We disagree with Petitioner’s contention that differences in tobacco, pricing, and brand
loyalty mean that non-4th tier cigarettes cannot be used interchangeably with “4th tier”
cigarettes.®? As discussed elsewhere in these views, “4th tier” cigarettes and other cigarettes
overlap in terms of stem content as well as with respect to price. In terms of brand loyalty,
while consumers may exhibit some brand loyalty, the record indicates consumers of “4th tier”
cigarettes also smoke other cigarettes.®?

While the responses to the questionnaires concerning interchangeability are mixed,®* a
market survey by Nielsen in July 2019 suggests that a significant share of smokers *** have
“backup” brands that they will smoke as a substitute when their primary brand is unavailable.
The most frequently purchased “backup” brands as a replacement for “4th tier” brands were
*** which are popular non-4th tier brands of the major cigarette manufacturers.®

Manufacturing Facilities, Production Processes, and Employees. The production
processes are essentially the same for “4th tier” and other cigarettes.®® Tobacco blends are
rolled in paper, filters are added, and cigarettes are packaged and packed.®’ “4th tier” cigarette

producers purchase tobacco blends for the production of 4th tier cigarettes while producers of

61 CR/PR at I-8.

62 petitioner’s Prehearing Brief at 17-20.

63 See CR/PR at 11-8.

6 CR/PR at Tables E-1, E-16, E-17, and E-18.

85 KT&G Prehearing Brief at 83, Exhibit 33 at 43-44.

% Philip Morris stated that the ***, CR/PR at Table E-7. Self-identified 4th tier producer Dosal
indicated that ***. CR/PR at Table E-7. Importers did not note ***, while purchasers were generally
unfamiliar with cigarette production processes. CR/PR at Table E-17. *** indicated that ***. /d.

67 See KT&G’s Prehearing Brief at 29.
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other cigarettes usually are vertically integrated, growing and blending their own tobacco.%®
However, regardless of whether a producer purchases blends or produces its own tobacco, the
production of cigarettes appears to be the same.®®

While the record shows that no domestic producer reported manufacturing both “4th
tier” cigarettes and other cigarettes at the same facility during the POI,”° the record also
indicates that this factor may be affected by the ambiguity surrounding the term “4th tier.”
Several purchasers identified *** as a ***.”1 As noted above, most major purchasers identified
brands of producers such as *** as among their top suppliers of “4th tier” cigarettes in addition
to brands of the producers identified by Petitioner as “4th tier” producers.’? Thus, to the
extent that there are U.S. producers making a range of brands, some of which are considered to
be 4th tier cigarettes and others that are not, this distinction in manufacturing facilities and
employees may not be as clear cut as petitioner suggests.”3

We note that responses to the questionnaire are mixed with respect to manufacturing
facilities, production processes, and employees.”* However, responses noting differences

center on the point that “4th tier” and other cigarettes are produced in different manufacturing

8 CR/PR at I-14.

9 CR/PR at I-14.

70 petitioners Prehearing Brief, at 31.

7L CR/PR at Table E-5; KT&G’s Posthearing Brief, Answers to Questions at 15 n.132.

72 KT&G’s Posthearing Brief, Answers to Questions at 11. See Purchaser Questionnaires of ***
at 1l-4.

73 See Petitioner’s Posthearing Brief at 4 (emphasizing this factor as demonstrating a bright line
distinction between “4th tier” and non-4th tier cigarettes). We also note that while it is true that an
employee would not ordinarily work for more than one cigarette producers at a given time, the record
includes evidence that employees may move employment from one producer to another reflecting that
the skills used in the production of cigarettes are generally transferable from one production facility to
another. See CR/PR at E-17 (***); KT&G's Posthearing Brief, Attachment C, paras. 15 and 16 ***
statement.

’4 CR/PR at Tables E-1, E-16, E-17, and E-18.
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facilities. As discussed above, while self-identified producers of “4th tier” cigarettes may not
also produce other cigarettes, producers other than self-identified “4th tier” producers
manufacture cigarettes that market participants consider “4th tier” cigarettes.

Channels of Distribution. The questionnaire data indicate that there is substantial
overlap in channels of distribution for “4th tier” cigarettes and other cigarettes. While one self-
identified “4th tier” producer reported selling some of its cigarettes directly to retailers, nearly
all cigarettes are sold only through distributors.” Petitioners argue that some portion of “4th
tier” cigarettes may be sold through distinct distributors and wholesalers and that “4th tier”
cigarettes may be sold through sub-jobbers, which do not distribute other cigarettes.”® The
record shows, however, that “4th tier” cigarettes substantially overlap in terms of the
distributors and retailers at which they are sold,”” and even Petitioner acknowledges major
wholesalers sell both “4th tier” and other cigarettes.’®

Petitioner argues that 4th tier cigarettes are effectively shut out of many retailers
through incentive programs of “non-4th tier” cigarette producers which prevent (or severely
limit) retailers from selling cigarettes below the prices of major manufacturers’ cigarettes.”?

KT&G disputes this, characterizing the incentive programs as a means for major cigarette

7> CR/PR at Table E-4. ***  CR/PR atll-2, 1l-2 n.4.

76 See Petitioner’s Prehearing Brief at 21; Petitioner’s Posthearing Brief at 4 and Exhibit 1 at 19-
21.

77 KT&G’s Prehearing Brief at 33-34, Attachment B-2 (List of Wholesalers by Number of Tiers
Sold); KT&G’s Posthearing Brief at 6; Hearing Tr. at 202-03 (Smith, Anderson).

78 petitioners Prehearing Brief, Exhibit 1 at 21 (quoting the ***),

79 petitioner’s Prehearing Brief at 23-24. Petitioners describe the EDLP Program as a program
whereby “retailers that sell cigarettes contract with R.J. Reynolds to sell one of its brands as the lowest-
priced product in the store in exchange for promotional allowances.” Id. at 23; see also Hearing Tr. at
192 and 229 (Gomes). Phillip Morris has an incentive program called Marlboro Leadership Price.
Hearing Tr. at 192-93 (Gomes).
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producers to defend their market share at retail outlets and evidence in themselves that “4th
tier” and other cigarettes compete.®® Although these incentive programs may affect the price
or market share of cigarettes sold at retail outlets, they do not demonstrate that “4th tier” and
other cigarettes are sold through distinct channels of distribution and instead tend to support
KT&G’s position that “4th tier” and other cigarettes compete in the same channels of
distribution.

Producer and Customer Perceptions. As discussed above, there is no common
understanding of the term “4th tier” cigarettes in the market, nor is there a common
understanding of the specific domestic producers or cigarette brands that participate in the
“4th tier.” This is illustrated by the fact that purchasers frequently identified *** in their lists of
top-five suppliers of 4th tier cigarettes, yet Petitioner did not identify these producers as 4th
tier producers, and *** reported that it did not produce 4th tier cigarettes.®! Further, KT&G
offered numerous examples of the term 4th tier being used as a synonym for discount
cigarettes covering a wide range of brands beyond just those produced by the companies
identified by Petitioner as “4th tier” producers, suggesting the term does not have a clear
definition in the market.®?

The questionnaire responses indicate that other cigarettes generally are perceived to be

higher quality than “4th tier” cigarettes, with more brand equity achieved through marketing

8 Hearing Tr. at 192-193, 229-230 (Gomes); KT&G Prehearing Br. at 35.

81 See Petition, Exhibit I-1; U.S. Purchasers Questionnaires at |I-4; KT&G’s Posthearing Brief,
Answers to Questions at 40-41 and Attachment B-4; *** U.S. Producer Questionnaire. The Commission
sent a questionnaire to *** but did not receive a response.

82 See KT&G’s Posthearing Brief, Answers to Questions at 9-14.
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and the length of time non-4th tier brands have been on the market.®3 As a result, other
cigarette brands, unlike “4th tier” brands, appear to have significant brand loyalty.®* Dosal
commented that perceptions are *** but premium cigarettes are perceived to be *** 8>
Purchasers commented that perceptions vary by customer.2®

In responding to the questionnaires concerning perceptions in the marketplace, three
U.S. producers indicated that “4th tier” cigarettes are not perceived to be at all comparable to
other cigarettes; one U.S. producer reported that “4th tier” cigarettes are somewhat
comparable to other cigarettes; and one U.S. producer indicated they are mostly comparable.?’
Three of four U.S. importers indicated they are mostly comparable in terms of perceptions.%8
Thirteen purchasers indicated that perceptions of “4th tier” cigarettes are not at all comparable
to other cigarettes while twelve purchasers indicated that they are somewhat or mostly
comparable.®®

Price. While the parties agree that “4th tier” cigarettes are generally priced lower than
other cigarettes, there does not appear to be a clear dividing line with respect to price. Based
on guestionnaire responses, average unit shipment values for “4th tier” cigarettes ranged from
**% to *** per carton during the January 2017 — June 2020 period of investigation (“POI”),

whereas average unit shipment values for other cigarettes ranged from $*** per carton to $***

83 CR/PR at Tables E-7 and E-18.

84 See CR/PR at Table E-7 (comments of R.J. Reynolds and Philip Morris).
85 CR/PR at Tables E-7, E-16.

86 See CR/PR at Table E-18.

87 CR/PR at Table E-1.

8 CR/PR at Table E-1.

8 CR/PR at Table E-1.
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per carton, suggesting a range of prices for other cigarettes.’® We observe, however, that
producers identified by some market participants as “4th tier” producers did not submit pricing
data and therefore pricing for their cigarettes are not reflected in the data for 4th tier cigarettes
cited above. Questionnaire responses regarding the comparability of prices between “4th tier”
cigarettes and all other cigarettes were mixed.”!

Additional pricing information on the record regarding cigarette sales in specific states
show that there is overlap in prices between brands of self-identified producers of “4th tier”
cigarettes and brands of producers of other cigarettes suggesting that there is substantial
overlap in prices as between cigarettes of producers that self-identify as “4th tier” producers
and other cigarette producers.®?

Conclusion. When considering whether to include out-of-scope merchandise in the
definition of the domestic like product, the starting point is the domestically produced
merchandise corresponding to the scope definition provided by Commerce. The Commission

begins with the in-scope merchandise and considers if there is a clear dividing line between in-

%0 See CR/PR at Table E-6.

% In their questionnaire responses, three U.S. producers indicated that “4th tier” cigarettes and
other cigarettes are not comparably priced, one indicated they are somewhat comparably priced and
one indicated they are mostly comparably priced. Two U.S. importers indicated “4th tier” cigarettes and
other cigarettes are not at all comparably priced and two reported they are somewhat comparably
priced. Fifteen of 28 purchasers indicated that “4th tier” cigarettes and other cigarettes are not
comparably priced; twelve purchasers indicated that they are somewhat comparably priced. CR/PR at
Table E-1. See CR/PR at Table E-1.

92 Minimum pricing data for Nebraska and Massachusetts shows cigarette prices for certain
cigarettes and all other cigarettes overlap. KT&G’s Posthearing Brief at Exhibit B-2; KT&G’s Prehearing
Brief at 46 and Attachment B-12.
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scope and out-of-scope merchandise based on the Commission’s six-factor domestic like
product test.”

In this investigation, the scope definition indicates that the subject merchandise is
cigarettes “commonly referred to as ‘4th tier cigarettes.”” The record shows that there is no
standard industry definition or common understanding of “4th tier” cigarettes.®* Further,
purchasers and producers do not agree regarding which cigarettes are “4th tier” cigarettes or
which producers make this product.®>

According to the scope language, the defining characteristic of “4th tier” cigarettes,
aside from minor distinctions in packaging,®® is a tobacco blend “typically” with 10 percent or
more tobacco stems.®” Because stem content of tobacco is not easily measured and generally
not known, it is difficult if not impossible for market participants to know whether particular
cigarettes fall within the scope’s definition of “4th tier” cigarettes. Purchasers are usually
unaware of the stem content of cigarettes, and producers and purchasers do not view stem

content as a defining or important characteristic of cigarettes.”® The absence of a standard

93 See, e.g., 100- to 150-Seat Large Civil Aircraft from Canada, Inv. Nos. 701-TA-578 and 731-TA-1368
(Final), USITC Pub. 4759 (Feb. 2018) at 14; Large Residential Washers from China, Inv. No. 731-TA-1306,
USITC Pub. 4591 (Feb. 2016) at 9-10 & n.48; Large Residential Washers from Korea and Mexico, Inv. Nos.
701-TA-488 and 731-TA-1199-1200 (Final), USITC Pub. 4378 (Feb. 2013) at 6 and 8. See also, Small
Diameter Graphite Electrodes from China, Inv. No. 731-TA-1143 (Final), USITC Pub. 4062 (February 2009)
at 10, n.50.

% See, e.g., CR/PR at I-8.

% See U.S. Purchasers Questionnaires at II-4; KT&G’s Posthearing Brief, Answers to Questions at 40-
41 and Attachment B-4.

% The scope definition describes cigarette packs “without a rounded internal corner and without
embossed aluminum foil inside the pack.”

97 See CR/PR at I-7.

%8 See Purchaser Questionnaire Responses at V-2(a) and V-2(b).
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definition or identifiable characteristic of “4th tier” cigarettes suggests that there is no clear
dividing line between “4th tier” cigarettes and other cigarettes.®®

In addition, the record indicates significant overlap for all cigarettes in terms of the
physical characteristics and channels of distribution, and all cigarettes have the same end use.
The record also indicates interchangeability between “4th tier” and other cigarettes as all
cigarettes are used in the same application and many smokers of “4th tier” cigarettes also
smoke other cigarettes. With respect to manufacturing, the production process, equipment,
and employees required for producing cigarettes are essentially the same for all cigarettes.
Moreover, “4th tier” cigarettes pricing is part of a continuum of prices, with evidence showing
that some cigarettes produced by the self-identified non-4th tier producers are priced lower
than cigarettes produced by the self-identified “4th tier” producers.

We recognize that the questionnaire responses from producers, purchasers, and
importers are mostly mixed. Where market participants note differences, their comments
generally identify differences in quality and pricing. The Commission, however, has considered

the record as a whole, and on balance does not consider these identified differences,

% petitioner has also argued that the majority of “4th tier” cigarette producers are not parties to the
MSA. Petitioner’s Prehearing Brief at 34-35. Petitioner has not explained, however, why a cigarette
producer’s legal status should have any bearing on the analysis of the domestic like product. One of the
self-identified “4th tier” cigarette producers, ***, is a party to the MSA. KT&G’s Prehearing Brief at 122.
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particularly in light of other record evidence, to constitute a sufficient basis for finding a clear
dividing line among products.100 101
Thus, we define the domestic like product to include all cigarettes (both “4th tier”

cigarettes and other cigarettes) in the definition of the domestic like product for purposes of

our determination in the final phase of the investigation.
lll. Domestic Industry

The statute defines the relevant industry as the “producers as a {w}hole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product.”'%? In defining the
domestic industry, the Commission’s general practice has been to include in the industry
producers of all domestic production of the like product, whether toll-produced, captively
consumed, or sold in the domestic merchant market.

No related party or other domestic industry issues have arisen in this investigation.

Accordingly, we define the domestic industry to include all U.S. producers of cigarettes.1%3

100 \with respect to quality, while the Commission has considered record evidence — in particular
guestionnaire responses and other information Petitioner cites in support — we do not normally
consider differences in quality as a sufficient basis for finding a clear dividing line between products.
See, e.g., Greenhouse Tomatoes from Canada, Inv. No. 731-TA-925 (Final), USITC Pub. 3499 at 4, 9 (Apr.
2002) (“In our examination of the six traditional like product factors, we find that differences between
greenhouse and field tomatoes generally represent variations in the quality of the tomato rather than
distinctions that represent clear dividing lines.”).

101 We also do not find a clear dividing line between the different tiers of other cigarettes in a
way that would warrant defining an expanded domestic like product that included only some of the
other cigarettes. Nor has any party suggested such a definition would be appropriate.

10219 U.S.C. § 1677(4)(A).

103 This includes the smaller “4th tier” producers as well as the three major cigarette producers
for which the Commission obtained data: Liggett, Phillip Morris, and R.J. Reynolds.
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IV. Material Injury by Reason of Subject Imports®

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.'% In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.% The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”1%” |n
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United

States.'%® No single factor is dispositive, and all relevant factors are considered “within the

104 pyrsuant to Section 771(24) of the Tariff Act, imports from a subject country of merchandise
corresponding to a domestic like product that account for less than three percent of all such
merchandise imported into the United States during the most recent 12 months for which data are
available preceding the filing of the petition shall generally be deemed negligible. 19 U.S.C. §§ 1671b(a),
1673b(a), 1677(24)(A)(i), 1677(24)(B). The exceptions to this general rule are not pertinent here.

Based on U.S. importer questionnaire responses, subject imports from Korea accounted for *** percent
of total imports of certain cigarettes by quantity for the twelve months preceding the filing of the
petition, December 2018 through November 2019. CR/PR at Table IV-3. Because this exceeds the
statutory negligibility threshold, we find that subject imports from Korea are not negligible.

10519 U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provision of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments in this investigation.

106 19 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

10719 U.S.C. § 1677(7)(A).

198 19 U.S.C. § 1677(7)(C)(iii).
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context of the business cycle and conditions of competition that are distinctive to the affected
industry.”10°

Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,'!0 it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.''? In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.!?
In many investigations, there are other economic factors at work, some or all of which

may also be having adverse effects on the domestic industry. Such economic factors might

include nonsubject imports; changes in technology, demand, or consumer tastes; competition

10919 U.S.C. § 1677(7)(C)(iii).

110 19 U.S.C. §§ 1671d(a), 1673d(a).

111 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

112 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).
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among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material
injury threshold.!'® In performing its examination, however, the Commission need not isolate
the injury caused by other factors from injury caused by unfairly traded imports.1** Nor does

III

the “by reason of” standard require that unfairly traded imports be the “principal” cause of
injury or contemplate that injury from unfairly traded imports be weighed against other factors,

such as nonsubject imports, which may be contributing to overall injury to an industry.'> Itis

113 SAA at 851-52) (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the Petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.

114 SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,’ then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

155, Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.
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clear that the existence of injury caused by other factors does not compel a negative
determination.!1®

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports.”!'” The Commission ensures that it has “evidence in the record” to “show that the
harm occurred ‘by reason of’ the LTFV imports,” and that it is “not attributing injury from other
sources to the subject imports.” 1’ The Federal Circuit has examined and affirmed various
Commission methodologies and has disavowed “rigid adherence to a specific formula.”*?

The question of whether the material injury threshold for subject imports is satisfied

notwithstanding any injury from other factors is factual, subject to review under the substantial

116 See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

17 Mittal Steel, 542 F.3d at 876 &78; see also id. at 873 (“While the Commission may not enter
an affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) (citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75.). Inits
decision in Swiff-Train v. United States, 793 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

118 Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 877-79. We note
that one relevant “other factor” may involve the presence of significant volumes of price-competitive
nonsubject imports in the U.S. market, particularly when a commodity product is at issue. In
appropriate cases, the Commission collects information regarding nonsubject imports and producers in
nonsubject countries in order to conduct its analysis.

18 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).
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evidence standard.??® Congress has delegated this factual finding to the Commission because
of the agency’s institutional expertise in resolving injury issues.?!

B. Conditions of Competition

The following conditions of competition inform our analysis of whether there is material
injury or threat of material injury by reason of subject imports.

1. Demand Conditions

Overall demand for cigarettes has been declining for many years due to the health risks
of smoking.'?? Increasing regulation and the availability of smoking alternatives have also
contributed to lower demand.'?* The federal government and state governments impose
excise taxes on cigarettes to reduce their consumption. The federal excise tax is $1.01 per pack
and there are also state taxes which vary widely.'?*

Although demand for cigarettes, including economy brand cigarettes, is reportedly
declining over the long term, apparent U.S. consumption of certain cigarettes!?> increased

during the January 2017 — June 2020 period of investigation (“POI”).1%® This is reportedly a

result of smokers switching to less expensive cigarettes as prices increase.'?’ By contrast, our

120 e provide in our discussion below a full analysis of other factors alleged to have caused any
material injury experienced by the domestic industry.

121 pmijttal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).

122 Gee CR/PR at 11-6 to II-7.

123 See CR/PR at 11-6 to II-7.

124 See CR/PR at Fig. I-1. For instance, the state cigarette tax is 17 cents per pack in Missouri
while it is $4.98 per pack in the District of Columbia. /d.

125 As noted above, we use the term “certain cigarettes” to refer to cigarettes produced by the
portion of the cigarette industry that self-identified as producing “4th tier” cigarettes.

126 See CR/PR, Table IV-4.

127.CR/PR at II-7.
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data for all cigarettes show a decline in consumption during the POI consistent with the long-
term trend. Apparent U.S. consumption of all cigarettes based on quantity decreased overall by
*** percent during 2017-19 but was *** percent higher during January-June 2020 (“interim
2020”) compared to interim 2019.1%% Apparent U.S. consumption of cigarettes totaled ***
cartons in 2017, *** cartons in 2018, and *** cartons in 2019; it was *** cartons in interim
2019 and *** cartons in interim 2020.12° The uptick in demand in the interim period has been
attributed to the pandemic leading to increased stress and people working from home.3°

2. Supply Conditions

The domestic industry was by far the largest source of supply over the POI.3? Its share
of apparent U.S. consumption decreased from *** percent in 2017 to *** percent in 2018 and
to *** percent in 2019;3? it was *** percentage points lower in interim 2020, at *** percent,

than in interim 2019, at *** percent.!33

128 CR/PR at Table C-2.

129 CR/PR at C-2. A carton of cigarettes contains 10 packs of cigarettes and each pack contains
20 cigarettes.

130 KT&G’s Prehearing Brief at 79-80.

131 CR/PR at Tables F-9, C-2. The Commission received usable questionnaire responses from five
domestic producers of “4th tier” cigarettes. CR/PR at IlI-1. Staff additionally received U.S. producer
qguestionnaires Philip Morris Global Services, Inc., R.J. Reynolds Tobacco Company, and Liggett Group
who produce cigarettes other than “4th tier” cigarettes. See CR/PR at Appendix D. Staff sent a producer
guestionnaire to U.S. producer ITG but did not receive a response, despite follow-up efforts.

132 CR/PR at Tables IV-4, C-2.

133 CR/PR at Tables IV-4, C-2.
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The domestic industry’s capacity decreased from *** cartons in 2017 to *** cartons in
2019; capacity was *** cartons in interim 2019 and *** cartons in interim 2020.33* One
domestic producer exited the industry during the POI.13>

Subject imports were the smallest source of supply to the U.S. market during the POI.
Their share of apparent U.S. consumption increased from *** percent in 2017 to *** percent in
2018, and then grew to *** percent in 2019; their share was higher in interim 2020, at ***
percent, than in interim 2019, at *** percent.!3¢

The majority of the subject imports are shipped to the South and Central Southwest.*3’
Petitioner argues that KT&G’s sales expanded from the central United States to more areas of
the country during the POL.13® The record does not indicate that the domestic industry’s
shipments are concentrated in any particular region of the country.

Nonsubject imports were the second largest source of supply during the POI. Their
share of apparent U.S consumption increased from *** percent in 2017 to *** percent in 2018

and *** percent in 2019;3° their share was higher interim 2020, at *** percent, than in interim

134 CR/PR at Table C-2.

135 “4th tier” cigarette producer S&M Brands was sold to an undisclosed buyer, shutting down
operations in March 2019 and laying off 50 employees. CR/PR at Table IlI-3. The parties dispute the
reason for its shutdown. Petitioner’s Prehearing Brief at 62-63; KT&G’s Prehearing Brief at 133-34 and
Exhibit 40.

136 CR/PR at Tables C-2 and F-9.

137 See CR/PR at Table II-2.

138 petitioner’s Prehearing Brief at 80-81. Importers’ shipments of subject imports to the South
and Central Southwest accounted for *** percent of shipment in 2017 and *** percent of all importers’
shipments in interim 2020. CR/PR at Table D-2.

139 CR/PR at Tables C-2 and F-9.
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2019, at *** percent.'® According to official U.S. import statistics, Canada is the leading source
of U.S. imports of all cigarettes.4!

3. Regulatory Environment

In 1998, the four largest U.S. cigarette producers at the time, Philip Morris, R.J.
Reynolds, Brown & Williamson, and Lorillard (collectively, “the Original Participating Members
(“OPMs”)) settled litigation with 46 states (all states excluding Florida, Minnesota, Mississippi,
and Texas), the District of Columbia, and five U.S. territories (collectively referred to as the
“Settling States”).}42 Tobacco producers that become signatories after the Master Settlement
Agreement (“MSA”) date are referred to as Subsequent Participating Members (“SPMs”).
Under the MSA, OPMs and SPMs are released from past and future legal claims for costs
incurred by the Settling States for tobacco-related illnesses. In exchange, OPMs and SPMs
agreed to make annual payments in perpetuity to the Settling States and to substantially
restrict tobacco-related marketing.143

Subsequent to the MSA, Settling States required cigarette manufacturers to either
become a signatory to the MSA or remain Non-Participating Manufacturers (“NPMs”) and fund
escrow accounts.’** The NPM escrow payments were designed to create parity in the market

by eliminating the advantage that the NPMs have relative to the OPMs and SPMs because

NPMs do not have to make the MSA payments to the Settling States.'#°

140 CR/PR at Tables C-2 and F-9.
141 CR/PR at VII-12.

142 CR/PR at I-12.

143 CR/PR at I-12.

144 CR/PR at I-12 to I-13.

145 CR/PR at VI-14, VI-15 n.22.
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The major cigarette manufacturers are OPMs and make MSA payments.4® Most
domestic “4th tier” cigarette producers and KT&G are NPMs. Thus, they are required to make
payments into escrow accounts, with amounts based on the number of cigarettes sold in each
state.'*” NPM escrow account funds are expected to be used to satisfy future tobacco-related
judgments and/or settlements in the Settling States.'*® NPM escrow payments vary by state
with Missouri notably having a smaller net escrow obligation.4°

The Tobacco Control Act (“TCA”) enacted in 2009 authorizes the FDA to regulate the
manufacture, distribution, and marketing of current and new tobacco products in the United
States. It substantially limits the sale and marketing of tobacco products, including significant
restrictions on the introduction of new tobacco products.’® States and other localities have
additional restrictions on the marketing, sale, and consumption of tobacco products.*** On
December 20, 2019, federal legislation was enacted raising the minimum age of the sale of
tobacco products to 21.1%2

4. Substitutability and Other Conditions

Domestic producers, U.S. importers, and importers generally reported that the

domestically produced certain cigarettes and subject imports are either “always” or

146 CR/PR at VI-14 n.17.

147 See CR/PR at I-10 to I-11; KT&G’s Brief at 34.

148 Unutilized NPM escrow funds are to be returned to NPMs for unrestricted use 25 years after
the date the funds were placed into the escrow. As no escrow payments have reached the 25-year
mark, it is unclear what percentage of deposited escrow funds (if any) will be returned to NPMs. CR/PR
at1-13 and VI-14 n.18.

149 CR/PR at VI-16.

150 CR/PR at I-10 to I-11.

151 KT&G’s Prehearing Brief at 69-70.

152 CR/PR at I-11.
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“frequently” interchangeable and that they are comparable with respect to 16 factors.>3

Accordingly, the record indicates that there is a high degree of substitutability between the
subject imports and domestically produced certain cigarettes.>*

In considering substitutability between subject imports and the broader category of all
domestically produced cigarettes, the majority of responding U.S. producers (3 of 5), all
responding importers (4 of 4), and the majority of responding purchasers (30 of 31) reported
that consumers of “4th tier” cigarettes also smoke other cigarettes.’>> On the other hand, the
majority of purchasers report that other cigarettes are not substituted for “4th tier”
cigarettes.'®®

The record indicates that the degree of substitutability between subject imports and
domestically produced “4th tier” cigarettes is high.*>” The record also indicates that brand
loyalty among U.S. consumers is generally stronger for cigarettes other than certain
cigarettes.'®® We thus find that the degree of substitutability between subject imports and all
domestically produced cigarettes is more limited than when comparing the subject imports
with only domestically produced certain cigarettes. However, as discussed above all cigarettes

are used in the same application and evidence indicates that smokers of certain cigarettes also

smoke other cigarettes particularly as prices change. We therefore find the degree of

153 CR/PR at Tables I1-9 and II-10.
154 CR/PR at II-10.

155 CR/PR at II-8.

156 CR/PR at II-9.

157 CR/PR at 1I-10.

158 CR/PR at I-9; Table E-7 (***).
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substitutability between the subject imports and all domestically produced cigarettes to be
moderate to high.?>®

The record also indicates that price is an important factor in purchasing decisions
though the questionnaire responses pertain only to certain cigarettes. Twenty-one of 24
purchasers reported that price or low cost was a very important factor in their purchasing
decisions.'®® Purchasers of certain cigarettes also most often ranked lowest price as their most
important purchasing factor.®? Over half of responding purchasers also reported that the
following factors are very important: availability, discounts offered, reliability of supply,
product consistency, quality meets industry standards, payment terms, quality exceeds industry
standards, and delivery terms.'®? As noted above, brand loyalty is higher for non-“4th tier”
cigarettes, and thus brand is an additional important purchase factor in the market of all
cigarettes.

Tobacco is the primary raw material used to produce cigarettes.®3> Raw material costs
accounted for roughly *** percent of the cost of goods sold (“COGS”) during the POl while
other factory costs were the largest component of COGS followed by MSA or escrow

payments.t64

159 Chair Kearns finds the degree of substitutability between the subject imports and all
domestically produced cigarettes to be moderate.

160 CR/PR at Table II-7.

161 CR/PR at Table I1-6.

162 CR/PR at Table II-7.

163 CR/PR at V-1.

164 See CR/PR at Table G-1.
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C. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.” 6>

The quantity of subject imports increased from *** cartons in 2017 to *** cartons in
2018, and *** cartons in 2019. The quantity of subject imports was higher in interim 2020, at
*** cartons, than in interim 2019, at *** cartons.1®

By quantity, U.S. shipments of subject imports’ share of apparent U.S. consumption was
less than *** percent during the POL.%7 It increased from *** percent in 2017 to *** percent in
2018, and *** percent in 2019.1%8 By quantity, subject imports’ share of apparent U.S.
consumption was higher in interim 2020, at *** percent, than in interim 2019, at ***
percent.6°

As a ratio to domestic industry production, subject imports were *** percent in 2017,
*** percent in 2018, and *** percent in 2019.17° This ratio was *** percent in interim 2019

and *** percent in interim 2020.%7!

16519 U.S.C. § 1677(7)(C)(i).

166 CR/PR at Table IV-2. Importers’ shipments of subject imports increased from *** cartons in
2017 to *** cartons in 2018, and *** cartons in 2019. The quantity of subject imports was higher in
interim 2020, at *** cartons, than in interim 2019, at *** cartons. CR/PR at Tables F-9 and C-2.

167 Apparent U.S. consumption and market shares are based on U.S. shipments of producers and
importers. We note that subject import market share is likely overstated somewhat by the absence of
data from U.S. producer ITG.

168 CR/PR at Tables F-9 and C-2.

169 CR/PR at Tables F-9 and C-2. By value, subject imports’ share of apparent U.S. consumption
was even smaller during the POI. Subject imports’ share of apparent U.S. consumption by value rose
from *** percent in 2017 and 2018 to *** percent in 2019. It was *** percent in interim 2019 and
higher, at *** percent, in interim 2020. /d.

170 CR/PR at Tables F-9 and C-2.

171 CR/PR at Tables F-9 and C-2.
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We find the volume of subject imports present in the market, at all times during the POI,
in absolute terms or relative to apparent U.S. consumption and domestic production, was not
significant, particularly in the context of this industry including that domestic producers control
over 90 percent of the market, the ratio of subject imports to domestic production barely
exceeded *** percent during any part of the POI, and other domestic cigarettes command
greater brand loyalty than subject imports.

We also find that the increase in subject imports, either absolutely or relative to
consumption or production, was not significant. We acknowledge that subject imports
increased between 2017 and 2019 and had a larger presence in interim 2020 than interim 2019.
But this increase cannot be viewed in isolation and reflects the minimal level of subject imports
at the beginning of the POI. In terms of the overall U.S. market, these increases were relatively
modest. Subject import market share increased *** percentage points by quantity and ***
percentage points by value from 2017 to 2019 and was higher in interim 2019 than in interim
2018 by *** percentage points in terms of quantity and *** percentage points in terms of
value.'’? In terms of a ratio to domestic production, subject imports increased *** percentage
points from 2017 to 2019 and *** percentage points from interim 2019 to interim 2020. In the
context of this industry, we do not find these increases to be significant. Moreover, for the
reasons discussed below, we find that the subject imports had neither significant price effects

nor a significant impact on the domestic industry.

172 CR/PR at Tables F-9 and C-2.
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D. Price Effects of Subject Imports
Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the
subject imports, the Commission shall consider whether

() there has been significant price underselling by the imported merchandise as
compared with the price of domestic like products of the United States, and

(1) the effect of imports of such merchandise otherwise depresses prices to a

significant degree or prevents price increases, which otherwise would have

occurred, to a significant degree.'’3

As addressed in section IV.B.4. above, the record indicates that there is a moderate to
high degree of substitutability between domestically produced cigarettes and the subject
imports and that price is an important factor in purchases.

In the final phase of the investigation, four domestic producers of certain cigarettes and

one importer of subject merchandise provided usable pricing data for three different types of

cigarettes in Missouri, Oklahoma, and Florida,'’# although not all firms reported pricing for all

17319 U.S.C. § 1677(7)(C)(ii).

174 CR/PR at V-5. The nine pricing products are as follows:
Product 1.— Non-menthol, Full Flavor, Length 100, Non-Menthol 4th tier cigarette (i.e. Berley Red Box,
Cheyenne Red Box, Edgefield Red Box, or equivalent offerings) for sale to consumers in Missouri.
Product 2.— Non-menthol, Ultralight Flavor, Length 100, Non-Menthol 4th tier cigarette (i.e. Berley
Gold Box, Cheyenne Gold Box, Edgefield Gold Box, or equivalent offerings) for sale to consumers in
Missouri.
Product 3. — Menthol, Length 100, Menthol 4th tier cigarette (i.e. Berley Menthol Box, Cheyenne
Menthol Box, Edgefield Menthol Box, or equivalent offerings) for sale to consumers in Missouri.
Product 4. — Non-menthol, Full Flavor, Length 100, Non-Menthol 4th tier cigarette (i.e. Berley Red Box,
Cheyenne Red Box, Edgefield Red Box, or equivalent offerings) for sale to consumers in Oklahoma.
Product 5. — Non-menthol, Ultralight Flavor, Length 100, Non-Menthol 4th tier cigarette
(i.e. Berley Gold Box, Cheyenne Gold Box, Edgefield Gold Box, or equivalent offerings) for sale to
consumers in Oklahoma.
Product 6. — Menthol, Length 100, Menthol 4th tier cigarette (i.e. Berley Menthol Box, Cheyenne
Menthol Box, Edgefield Menthol Box, or equivalent offerings) for sale to consumers in Oklahoma.
Product 7. — Non-menthol, Full Flavor, Length 100, Non-Menthol 4th tier cigarette (i.e. Berley Red Box,
Cheyenne Red Box, Edgefield Red Box, or equivalent offerings) for sale to consumers in Florida.
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products for all quarters.}’> Pricing data reported by these firms accounted for approximately
1.6 percent of U.S. producers’ U.S. commercial shipments of cigarettes and *** percent of
commercial U.S. shipments of subject imports from Korea in 2019.17¢ Pricing data were
collected for three individual states because of the different state taxes in each state.”’

The pricing data show that subject imports undersold domestic cigarettes in 73 of 126
quarterly price comparisons, or 58 percent of such comparisons, by margins ranging from ***
percent to *** percent and averaging *** percent.'’® Subject imports oversold the domestic
cigarettes in 53 of 126 quarterly price comparisons, or 42 percent of such comparisons, by
margins ranging from *** percent to *** percent and averaging *** percent.!’® We
acknowledge that these price comparisons of subject imports to this subset of domestic

cigarettes, when viewed in isolation, show predominant underselling by the subject imports

during the POI.%0

Product 8. — Non-menthol, Ultralight Flavor, Length 100, Non-Menthol 4th tier cigarette

(i.e. Berley Gold Box, Cheyenne Gold Box, Edgefield Gold Box, or equivalent offerings) for sale to
consumers in Florida.

Product 9. — Menthol, Length 100, Menthol 4th tier cigarette (i.e. Berley Menthol Box, Cheyenne
Menthol Box, Edgefield Menthol, Box or equivalent offerings) for sale to consumers in Florida to
consumers in Florida.

175 CR/PR at V-5. No party requested that the Commission collect pricing data for other or non-
4th tier cigarettes. Petitioner argued that other or non-4th tier cigarettes are not comparable products
to the subject imports.

176 CR/PR at V-5.

177 Federal and state taxes are included in the pricing data. CR/PR at V-4 n.2.

178 CR/PR at Table V-13. On a volume basis, underselling by subject imports accounted for ***
cartons or *** percent of subject import volumes reported for the pricing products. /d.

179 CR/PR at Table V-13. On a volume basis, overselling by subject imports accounted for ***
cartons or *** percent of subject import volumes reported for the pricing products. /d.

180 seven of 32 responding purchasers indicated that price was a primary reason for purchasing a
total of *** cartons of subject imports rather than domestically produced “4th tier” certain cigarettes.
This volume was equal to only *** percent of the *** cartons of “4th tier” cigarettes imported from
Korea reported by purchasers during the POI. See CR/PR at Tables V-14 and V-15. Six of 32 purchasers
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We have also examined price trends for cigarettes in the domestic market. The record
shows that prices increased for all nine domestically produced pricing products during the
POI.18 As an indication of prices for other cigarettes, we also have considered unit net sales
values for the broader all cigarette industry. The unit net sales values for the domestic industry
increased throughout the POl even as apparent U.S. consumption declined. Net sales values
were *** percent higher in 2019 than 2017 and *** percent higher in interim 2020 than interim
2019.'8 Thus, neither the pricing data nor industry’s sales values indicate depressed prices
during the POI. Given these considerations, we find that subject imports did not have the effect
of depressing domestic prices to a significant degree.

The domestic industry’s raw material and other costs increased during the POI, but the
industry was able to increase prices to cover the cost increases despite declining apparent U.S.

consumption.® Raw material costs and cost of goods sold (“COGS”)8* increased over most of

also indicated that U.S. producers had reduced prices of “4th tier” cigarettes in order to compete with
lower-priced imports from Korea (average price reduction was 19.8 percent). CR/PR at Table V-16 to V-
28.

181 CR/PR at Tables V-12. Prices for domestically produced “4th tier” cigarettes sold in Missouri
(products 1-3) increased by *** to *** percent. CR/PR at Table V-12. Prices for domestically produced
“4th tier” cigarettes sold in Oklahoma (products 4-6) increased by *** to *** percent. /d. Domestic
price increases ranged from *** to *** percent in Florida (products 7-9). Id. Petitioner argues that
domestic prices in Oklahoma increased by less than the 2018 tax increase. Petitioner’s Posthearing
Brief, Exhibit 1, at 32. While prices of pricing products in Oklahoma increased by less than the tax
increase, the record shows that domestic prices for products 4, 5, and 6 continued to increase after the
tax increase in 2018 as shipments of subject imports increased in 2019 and 2020. See CR/PR at Figs. V-5,
V-6, V-7, V-11. Thus, the record does not indicate that domestic cigarette prices in Oklahoma were
significantly depressed by the increasing presence of subject imports.

182 CR/PR at Table C-2. Net sales values for the industry increased from $*** in 2017 to $*** in
2018 and $*** in 2019. They were $*** in interim 2019 and $*** interim 2020. /d.

183 Gee CR/PR at Table C-2.

184 The parties disagreed concerning the accounting treatment of NPM escrow payments of the
“4th tier” domestic producers. KT&G claims that under basic accounting principles, escrow funds must
be treated as assets. KT&G’s Prehearing Brief at 123-32. Petitioner contends that these payments
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the POI.18> The domestic industry’s net sales values increased to a greater extent than did the
industry’s expenses, however.'® As a result, the domestic industry’s COGS to net sales ratio
declined over the POL.*®7 Accordingly, we find that the subject imports did not have the effect
of preventing price increases that would otherwise have occurred to a significant degree.

In view of the foregoing, we find that the relatively modest (albeit increasing) volume of
subject imports and the relatively lower prices of these imports did not have the effect of
depressing prices or preventing price increases that would otherwise have occurred to a
significant degree. Moreover, the relatively lower prices of subject imports did not result in a
significant market share shift from domestic product producers to subject imports. As reviewed
above, subject import market share relative to domestic consumption and U.S. production
remained low despite some increase during the POIl. Accordingly, we find that the subject

imports did not have significant price effects.

should be treated as operating expenses more akin to the payment under the MSA. The “4th tier”
producers treated the escrow payments differently. ***. *** gpproach is the most conservative
approach though other treatments are not necessarily incorrect. We have considered these escrow
payments to be operating expenses for purposes of our determination. In any case, when considering
the financial performance of the broader all cigarette industry, the accounting treatment of these
escrow payments has little effect because of the small share held by the “4th tier” certain cigarette
producers compared to the rest of the domestic cigarette industry. Compare CR/PR Table G-1 with
CR/PR at Table G-3 and Table G-5.

185 The domestic industry’s cost of raw materials per carton increased from $*** in 2017 to $***
in 2018 and $*** in 2019. See CR/PR at Table G-1. Raw materials per carton were $*** in interim 2019
and $*** in interim 2020. /d. The industry’s unit COGS increased from $*** in 2017 to $*** in 2018 and
S***jn 2019. Unit COGS were $*** in interim 2019 and $*** in interim 2020. See CR/PR at Tables C-2
and G-1.

18 The domestic industry’s net sales values increased from $*** in 2017 to $*** in 2018 and
S***in 2019. They were $*** in interim 2019 and $*** interim 2020. /d.

187 The domestic industry’s COGS to net sales ratio declined from *** in 2017 to *** in 2018 to
***in 2019. It was *** in interim 2019 and *** in interim 2020. See CR/PR at Tables C-2 and G-1.
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E. Impact of the Subject Imports'&

Section 771(7)(C)(iii) of the Tariff Act provides that examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on
the state of the industry.”*® These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development, and factors affecting domestic prices. No single
factor is dispositive and all relevant factors are considered “within the context of the business
cycle and conditions of competition that are distinctive to the affected industry.”*°

Following the long-term downward trend in apparent U.S. consumption, the domestic
industry’s indicators of output declined from 2017 to 2019 and were lower in interim 2020 than
in interim 2019. Production declined from *** cartons in 2017 to *** cartons in 2018 and ***

million cartons in 2019.19! Capacity declined from *** cartons in 2017 to *** cartons in 2018

188 The statute instructs the Commission to consider the “magnitude of the dumping margin” in
an antidumping proceeding as part of its consideration of the impact of imports. 19 U.S.C.

§ 1677(7)(C)(iii)(V). In its final determination of sales at less value, Commerce found a dumping margin
of 5.48 percent for KT&G Corporation and all other Korean producers/exporters of 4th tier cigarettes.
4th Tier Cigarettes from the Republic of Korea: Final Affirmative Determination of Sales at Less Than Fair
Value, and Final Negative Determination of Critical Circumstances, 85 Fed Reg. 79994, 79995 (Dec. 11,
2020). We take into account in our analysis the fact that Commerce has made final findings that all
subject merchandise from Korea is dumped. In addition to this consideration, our analysis takes into
account our prior findings that the subject imports undersold the domestic pricing products but did not
cause significant price effects to the prices of the domestic industry.

18919 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations,
the Commission considers, in addition to imports, other factors that may be contributing to overall
injury. While these factors, in some cases, may account for the injury to the domestic industry, they also
may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports.”).

19019 U.S.C. § 1677(7)(C)(iii). This provision was amended by the Trade Preferences Extension
Act of 2015, Pub. L. 114-27.

181 CR/PR at Tables F-9 and C-2. Production was *** cartons in interim 2020 and *** cartons in
interim 2019. /d.
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and 2019.%°? Capacity utilization declined from *** percent in 2017 to *** percent in 2018 and
*** percent in 2019.193 U.S. shipments fell from *** cartons in 2017 to *** cartons in 2018 and
*** cartons in 2019.1%* Inventories and inventories as a share of total shipments fluctuated but
ended the POI higher.*®®

As previously discussed, the domestic industry supplied the vast majority of U.S.
demand throughout the POI. The domestic industry’s share of the quantity of apparent U.S.
consumption remained very high throughout the POI, decreasing from *** percent in 2017 to
*** percent in 2018 and *** percent in 2019.1%

The domestic industry’s employment indicators generally worsened. The number of

production and related workers (“PRWs”), hours worked per PRW, total hours worked, total

192 CR/PR at F-9 and C-2. Capacity was *** cartons in interim 2019 and *** cartons in interim
2020. Id.

193 CR/PR at Tables F-9 and C-2. Capacity utilization was *** percent in interim 2020 and ***
percent in interim 2019. /d.

194 CR/PR at Tables F-9 and C-2. U.S. shipments were *** cartons in interim 2019 and ***
cartons in interim 2018. /d.

195 The domestic industry’s end-of-period inventories decreased from *** cartons in 2017 to ***
cartons in 2018 and *** cartons in 2019; they were *** cartons in interim 2019 and *** cartons in
interim 2020. CR/PR at Table C-2. The domestic industry’s end-of-period inventories as a share of total
shipments decreased from *** percent in 2017 to *** percent in 2018 and then increased to ***
percent in 2018; they were higher in interim 2019 and interim 2020, at *** percent. /d.

1% CR/PR at Table F-9. The domestic industry’s share of the quantity of apparent U.S.
consumption was slightly lower in interim 2020, at *** percent, than in interim 2019, at *** percent. Its
share of the value of apparent U.S. consumption declined from *** percent in 2017 to *** percent in
2018 and *** percent in 2018. This share was lower in interim 2020, at *** percent, than in interim
2019, when it was *** percent. /d.
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wages paid, and productivity declined overall between 2017 and 2019.*°7 However, hourly
wages and unit labor costs increased overall from 2017 to 2019.%°8

Most measures of domestic industry financial performance improved during the POI
despite the decline in output and apparent U.S. consumption; therefore, the domestic industry
became increasingly profitable. Net sales revenue declined from $*** in 2017 to $*** in 2018
and 2019.1°° Gross profits increased from $*** in 2017 to $*** in 2018 and $*** in 2019.2%°
Operating income decreased from $*** in 2017 to $*** in 2018 and then increased to $*** in
2019.2°! The industry’s operating income margin increased from *** percent in 2017 and 2018
to *** percent in 2019; it was *** in interim 2020.2°2 The domestic industry increased its net
income from $*** in 2017 and 2018 to $*** in 2019.2% The domestic industry’s capital

expenditures increased from $*** in 2017 to $*** in 2018 and then decreased to $*** in 2019,

%7 The number of PRWs were *** jn 2017, *** in 2018, *** in 2019, *** in interim 2019, and
*** in interim 2020. CR/PR at Tables C-2 and F-8. Hours worked per PRW were *** hours in 2017, ***
hours in 2018, *** hours in 2019, *** hours in interim 2019, and *** hours in interim 2020. /d. Total
hours worked were *** hours in 2017, *** hours in 2018, *** hours in 2019, *** hours in interim 2019,
and *** hours in interim 2020. /d. Total wages paid were $*** in 2017, $*** in 2018 and $*** 2019,
S*** ininterim 2019, and $*** in interim 2020. /d. Productivity was *** cartons per hour in 2017, ***
cartons per hour in 2018, *** cartons per hour in 2019, *** cartons per hour in interim 2019, and ***
cartons per hour in interim 2020. /d.

198 Hourly wages were $*** per hour in 2017, $*** per hour in 2018, $*** per hour in 2019,
S*** per hour in interim 2019, and $*** per hour in interim 2020. CR/PR at Tables C-2 and F-8. Unit
labor costs were $*** per carton in 2017, $*** per carton in 2018, $*** per carton in 2019, $*** per
carton in interim 2019 and in interim 2020. /d.

199 CR/PR at Table C-2. Net sales revenue was higher in interim 2020, at $***, than in interim
2019, at $***. Id.

200 CR/PR at Table C-2. Gross profits were higher in interim 2020, at $***, than in interim 2019,
at $***, Id.

201 CR/PR at Table VI-3. Operating income was higher in interim 2020, at $***, than in interim
2019, at $***, Id.

202 CR/PR at Table VI-3. The operating income margin was higher at *** percent in interim 2020
and *** percent in interim 2019. /d.

203 CR/PR at Table VI-3. Net income was higher in interim 2020, at $***, than in interim 2019, at
S*** d,
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still well above the 2017 level.?2%* From 2017 to 2019, the domestic industry’s total assets
decreased while its average operating return on assets increased.?%>

The record in this final phase investigation does not indicate that subject imports caused
significant adverse effects to the domestic cigarette industry during the POI. As discussed
above, subject imports did not enter the U.S. cigarette market in significant quantities, and they
did not take significant market share from the domestic cigarette industry,2% which supplied
*** of U.S. demand throughout the POI. Although subject imports were generally priced lower
than certain domestic cigarettes, they did not cause significant price effects. Moreover, the
record shows that although the domestic industry faced reduced sales due to the long term
decline in apparent U.S consumption,?%’ the industry’s sales values increased?°® and an already
***_ The fact that the financial performance of the industry was particularly strong in the latter

portion of the POI (2019 and interim 2020) when the volume of subject imports was greatest is

204 CR/PR at Table VI-6. Capital expenditures were lower in interim 2020, at $***, than in
interim 2019, at $***, /d. Research and development expenses decreased from $*** in 2017 to $*** in
2018, and $*** in 2019; they were lower in interim 2020, at $***, than in interim 2019, at $***. The
“4th tier” producers reported negative effects due to the subject imports, yet the larger other cigarette
producers generally did not. CR/PR at Table VI-8 and VI-9. Liggett, however, stated it “***” CR/PR at
Table VI-9.

205 The domestic industry’s total assets increased from $*** in 2017 to $*** in 2018, but then
declined to $*** in 2019. CR/PR at Table G-9. The domestic industry’s average operating return on
assets decreased from *** percent in 2016 to *** percent in 2018 and then increased to *** percent in
2019. Id.

206 Sybject imports gained only *** percentage points of market share from 2017 to 2019.
CR/PR at Table C-2.

207 Apparent U.S. consumption declined by roughly *** cartons from 2017 to 2019. Over the
same period, subject import shipments increased by a relatively modest *** cartons. See CR/PR at Table
C-2. Thus, the industry’s lower sales resulted from reduced apparent U.S. consumption as opposed to
lost sales to the subject imports.

208 CR/PR at Table C-2. Net sales values for the domestic industry increased from $*** in 2017
to $*** in 2018 and $*** in 2019. They were $*** in interim 2019 and $*** interim 2020. /d.
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further indication of the lack of a negative impact of those imports on the domestic industry.2%°

Petitioner emphasizes that the domestic certain cigarette producers suffered the effects
of the subject imports from Korea. Because we evaluate injury to the industry as a whole,?%°
and certain cigarette products constitute a very small share of the overall cigarette market, we
do not consider market share losses in this sector as an indication of significant impact to the
overall domestic industry producing cigarettes.?!!

For the foregoing reasons, we find that subject imports did not have a significant impact
on the domestic industry. Accordingly, we find that the domestic industry is not materially
injured by reason of dumped subject imports from Korea.

V. No Threat of Material Injury by Reason of Subject Imports

A. Legal Standard

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing
whether “further dumped or subsidized imports are imminent and whether material injury by

reason of imports would occur unless an order is issued or a suspension agreement is

209 petitioner argues that the Commission should give less weight to the post-petition period
pursuant to 19 U.S.C. § 1677(7)(l). See Petitioner’s Final Comments at 11-12. Because subject imports
were higher in interim 2020 than interim 2019 and the industry increased its profitability, prices, and
sales values before and after the filing of the petition, we do not apply the statutory provision on post-
petition data. See CR/PR at Fig. V-11, Table C-2. We also note that pursuant to Commission Rule
207.30(b), final comments are only to address information disclosed to the parties after the filing of the
posthearing briefs. Petitioner’s post-petition argument relies upon hearing testimony and other
information available at the time it filed its posthearing brief and should have been raised in its
posthearing brief.

21019 U.S.C. § 1677(4)(A); see Celanese Chemicals Ltd. v. United States, 31 CIT 279, 296-98
(2007); Committee for Fair Coke Trade v. United States, Slip Op. 04-68 at 42-43 (Ct. Int’l Trade June 10,
2004).

211 See CR/PR at Table F-6 (“4th tier” cigarettes were always less than *** percent of domestic
cigarette industry’s U.S. shipments).
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accepted.”?'?2 The Commission may not make such a determination “on the basis of mere
conjecture or supposition,” and considers the threat factors “as a whole” in making its
determination whether dumped or subsidized imports are imminent and whether material
injury by reason of subject imports would occur unless an order is issued.?* In making our
determination, we consider all statutory threat factors that are relevant to these

investigations.?4

212 19 U.S.C. § 1677(7)(F)(ii).

213 19 U.S.C. § 1677(7)(F)(ii).

214 These factors are as follows:
() if a countervailable subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to whether the countervailable
subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the
subject merchandise are likely to increase,
(1) any existing unused production capacity or imminent, substantial increase in production capacity in
the exporting country indicating the likelihood of substantially increased imports of the subject
merchandise into the United States, taking into account the availability of other export markets to
absorb any additional exports,
(1) a significant rate of increase of the volume or market penetration of imports of the subject
merchandise indicating the likelihood of substantially increased imports,
(IV) whether imports of the subject merchandise are entering at prices that are likely to have a
significant depressing or suppressing effect on domestic prices and are likely to increase demand for
further imports,
(V) inventories of the subject merchandise,
(V1) the potential for product-shifting if production facilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used to produce other products,
(VINI) the actual and potential negative effects on the existing development and production efforts of the
domestic industry, including efforts to develop a derivative or more advanced version of the domestic
like product, and
(IX) any other demonstrable adverse trends that indicate the probability that there is likely to be
material injury by reason of imports (or sale for importation) of the subject merchandise (whether or
not it is actually being imported at the time).
19 U.S.C. § 1677(7)(F)(i). To organize our analysis, we discuss the applicable statutory threat factors
using the same volume/price/impact framework that applies to our material injury analysis. Statutory
threat factors (1), (I1), (II1), (V), and (V1) are discussed in the analysis of subject import volume. Statutory
threat factor (IV) is discussed in the analysis of subject import price effects. Statutory factors (VIII) and
(IX) are discussed in the analysis of impact. Statutory factor (VIl) concerning agricultural products is
inapplicable to this investigation.
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B. Analysis
1. Likely Volume

As discussed above, subject imports from Korea held only a small presence in the U.S.
market throughout the POIl. Measured by quantity, subject imports supplied less than ***
percent of the U.S. market during the POI, having peaked at *** percent of the U.S. market in
interim 2020. Measured by value, subject imports never supplied more than *** percent of the
U.S. market, a level achieved in interim 2020. The record consequently does not indicate that
there was a large increase in subject imports’ presence in the U.S. market during the latter
portion of the POI, or during any portion of the POl in light of the consistently small volumes of
subject imports, as measured both by quantity and by value.?®

KT&G projects continued growth in its exports of 4th tier cigarettes to the United States
in 2020 and 2021. Although the growth in projected exports is substantial in percentage terms,
it would not likely result in a significant increase in market share.?!® Moreover, U.S. importers’

inventories of subject merchandise fell during the POI and were at very small levels relative to

215 See CR/PR at Tables C-2 and F-9.

216 See CR/PR at Table VII-3. KT&G projects exports of *** cartons to the United States in 2020
and *** million cartons in 2021. Id. Projected exports in 2020 would be a *** percent increase over
actual 2019 exports, and projected exports in 2021 would be *** percent above the 2020 projection. Its
projection of *** cartons for 2021 is equivalent to *** percent of apparent U.S. consumption in 2019.
See CR/PR at Table C-2 and VII-3. As noted above, subject import market share is likely overstated
somewhat by the absence of data from a significant U.S. producer, ITG.

We find that KT&G’s projections are the most reliable indicator of subject import quantities in the
imminent future. While KT&G possesses a relatively large production capacity and excess capacity, a
degree of export orientation, and inventories of subject merchandise, its *** declined from 2017 to
2019 and were lower in interim 2020 than interim 2019. See CR/PR at Table VII-3. See CR/PR at Table
VII-3.
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apparent U.S. consumption.?!” These conditions existed throughout the POI and did not result
in a significant volume of subject imports or a significant increase in the volume of subject
imports. The record does not indicate any likely changes in conditions of competition which
would support a conclusion that the subject industry is likely to increase its exports to the U.S.
market to significant levels in the imminent future.?!8

The record also indicates that KT&G is likely to remain focused on the many other
markets to which it exports.?!? It sells cigarettes in approximately *** countries, plans to enter
*** additional markets in the next year, and typically ***.220 The record also indicates that
there are no antidumping or countervailing duty orders or investigations concerning 4th tier
cigarettes from Korea in any other market.???

KT&G explains that it is unable to easily introduce new cigarette products in the United
States because of FDA regulations that limit firms to products already in the market unless they
are approved in a time-consuming regulatory process.??? More specifically, it reports that it

required *** brand of cigarettes in the United States and that it currently has ***,223

217 U.S. importers’ inventories of subject merchandise were *** cartons in 2017, *** cartons in
2018, *** cartons in 2019, *** cartons in interim 2019, and *** cartons in interim 2020. CR/PR at Table
VII-7. These inventories were equivalent to *** percent of apparent U.S. consumption in 2019 and ***
percent of apparent U.S. consumption in interim 2020. Derived from CR/PR at Tables C-2 and VII-5.

218 Indeed, the record indicates no arranged U.S. imports of subject merchandise after
September 2020. CR/PR at Table VII-6. Arranged imports were *** cartons for July to September 2020.
Id.

219 KT&G identified *** as its primary export markets, which combined accounted for at least
*** percent of total exports during 2019. CR/PR at VII-4 n.5.

220 KT&G’s Posthearing Brief at 15.

221 CR/PR at VII-11. The subject producer also did not produce any other products with the same
equipment and employees producing 4th tier cigarettes during the POI so there is no potential for it to
shift more capacity to production of 4th tier cigarettes. CR/PR at VII-7.

222 see CR/PR at 1-9 to 1-10 (describing FDA’s strict regulation of tobacco).

223 See Prehearing Brief at Attachment | (Statement of *** at 1-3); Hearing Tr. at 172-73 (Song).
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The structure of the U.S. market also limits the potential for additional subject imports.
Because many of the domestic industry’s brands have strong loyalty, there are limited
opportunities for discount brands such as the subject imports to gain a foothold and capture
market share from the domestic cigarette industry.??*

In light of the foregoing, subject imports from Korea will likely maintain a small, albeit
growing, presence in the U.S. market in the imminent future. We consequently find that there
is not likely to be a significant rate of increase in the volume or market share of subject imports

from Korea into the United States in the imminent future.

2. Likely Price Effects

We found above that while subject imports undersold certain domestically produced
cigarettes, they did not depress prices to a significant degree, or prevent price increases that
would otherwise have occurred to a significant degree during the POI. As discussed in section
IV.D. above, the underselling of certain cigarettes observed during the POl did not have
significant price effects. Instead, the domestic industry’s prices and sales values ***, The
record provides no indication that the effects of subject imports from Korea are likely to be
different during the imminent future than during the POI.??> Given our finding that subject

import volumes are not likely to increase significantly in the imminent future, the likely quantity

224 CR/PR at I-9, 11-8 to 11-9. Petitioner maintains that there is “extraordinarily high brand loyalty”
for non-4th tier brands. Petitioner’s Prehearing Brief at 17-19. The domestic industry reported that
over *** percent of its U.S. shipments consisted of “premium” brands of cigarettes. See CR/PR at Table
F-6.

225 petitioner argues that low-priced subject imports have the potential to affect the prices for
higher quality cigarette products. Petitioner’s Posthearing Brief Answers to Questions at 54-55. While
we recognize that this is a possibility in certain investigations, smokers’ loyalty to higher-priced premium
cigarettes (as Petitioner acknowledges) and the price increases that occurred during the POl indicate
that it is unlikely to occur in the imminent future.
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of subject imports, which we acknowledge may continue to undersell certain domestic
cigarettes, will not likely have significant price effects on domestic prices for all cigarettes. We
consequently find that imports of subject merchandise from Korea are not likely to enter at
prices that are likely to have significant depressing or suppressing effects on domestic prices for
all cigarettes, or that are likely to increase demand for further imports in the imminent
future.??6

3. Likely Impact

The performance of the domestic industry improved over the POI, particularly with
respect to its financial performance. Its ***. We found above that subject import volumes are
not likely to increase significantly in the imminent future from the small levels observed during
the POl and that subject imports are not likely to have significant price effects. In light of these
findings, the record does not indicate that subject imports will likely be the cause of any
material adverse trends the domestic industry may experience in the imminent future, nor that
subject imports will likely have any significant actual or potential negative effects on the
industry’s development and production efforts.??’ In the period of the largest volume and
market share of subject imports (2019 and interim 2020), the industry sold its product at the
highest unit sales value and enjoyed its greatest profits. We find nothing to indicate that the

lack of an impact by subject imports on the domestic industry will change in the imminent

226 \While major producer Phillip Morris indicated a general concern over the possible need to
respond to low subject import prices by increasing its discounts, we do not find this to be a likely
outcome. The industry was able to increase its unit sales values and profits during the POI, most notably
late in the period (2019 and interim 2020) when subject import volume and market share was highest.
See CR/PR at Table VI-9.

227 While producers *** note certain potential effects of the subject imports: ***. See CR/PR at
Table VI-9.
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future. We consequently find that subject imports will not likely have a significant impact on
the domestic industry in the imminent future.

Accordingly, we conclude that the domestic cigarette industry is not threatened with
material injury by reason of subject imports from Korea.
VI. Conclusion

For the reasons stated above, we determine that an industry in the United States is not
materially injured or threatened with material injury by reason of subject imports of 4th tier

cigarettes from Korea that are sold in the United States at LTFV.
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Separate and Dissenting Views of Vice Chair Randolph J. Stayin

Based on the record in the final phase of this investigation, | find that an industry in the
United States is materially injured by reason of imports of 4th tier cigarettes from Korea that
the U.S. Department of Commerce (“Commerce”) has determined are sold in the United States
at less than fair value. My finding that there is material injury by reason of subject imports
reflects that: 1) the domestic like product constitutes 4th tier cigarettes coextensive with the
scope of the investigation rather than a broader definition that includes all cigarettes, 2) the
subject import volume was significant both in absolute and relative terms, 3) the subject
imports gained market share at the expense of the domestic industry, 4) the subject imports
undersold the domestic like product in the majority of instances, and 5) the domestic industry
was adversely impacted by reason of subject imports.

| join the Views of the Commission in its discussion of the procedural background and
legal standards relevant to the definitions of the domestic like product, domestic industry, and
material injury. My dissenting views are set forth below.
. Domestic Like Product

| disagree with the Views of the Commission that the definition of the domestic like
product should be expanded to include all cigarettes. Rather, | define the domestic like product

to include only 4th tier cigarettes coextensive with the scope of the investigation.!

L n the preliminary phase of this investigation, the Commission defined the domestic like product to
include only 4th tier cigarettes coextensive with the scope. Preliminary Views of the Commission at 14.
In my view, a departure from the Commission’s approach in the preliminary phase is not warranted in
the final phase of this investigation.
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| first discuss the U.S. Department of Commerce’s definition of the scope and its
relevancy to this investigation. Next, | apply the Commission’s traditional factors for defining
the domestic like product.

Commerce’s Scope. In its final determination, Commerce defined the imported
merchandise within the scope of the investigation as:

certain tobacco cigarettes, commonly referred to as ““4th tier cigarettes.” The
subject cigarettes are composed of a tobacco blend rolled in paper, have a
nominal minimum total length of 7.0 cm but do not exceed 12.0 cm in total
nominal length, and have a nominal diameter of less than 1.3 cm. These sizes of
cigarettes are frequently referred to as “Kings”” and “100’s,” but subject
merchandise that meets the physical description of the scope is included
regardless of the marketing description of the size of the cigarettes. Subject
merchandise typically has a tobacco blend that consists of 10% or more tobacco
stems.

Subject merchandise is typically sold in packs of 20 cigarettes per pack which
generally includes the marking ““20 Class A Cigarettes” but are included
regardless of packaging. 4th tier cigarette packages are typically sold in boxes
without a rounded internal corner and without embossed aluminum foil inside
the pack.

Both menthol and non-menthol cigarettes and cigarettes with or without a filter
attached are covered by the scope of this investigation.

Merchandise covered by this investigation is currently classified in the
Harmonized Tariff Schedule of the United States (HTSUS) under subheading
2402.20.8000. This HTSUS subheading is provided for convenience and customs
purposes; the written description of the scope of the investigation is dispositive.?

Korean producer KT&G contends that Commerce determined that the scope covers all

cigarettes.? This assertion is erroneous. In its final determination Commerce explicitly rejected

2 4th Tier Cigarettes from the Republic of Korea: Final Affirmative Determination of Sales at Less Than
Fair Value, and Final Negative Determination of Critical Circumstances, 85 Fed Reg. 79994, 79996 (Dec.
11, 2020).

3 KT&G Posthearing Brief at 2 n.1.
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KT&G’s position that the scope covers all cigarettes. Commerce explained its rationale for
rejecting KT&G's position:

As we outlined in the Preliminary Scope Memorandum, there are several
defining physical characteristics in the scope, i.e., length; diameter; physical
description (a tobacco blend rolled in paper); tobacco stem content; and
packaging. We also noted other limiting aspects of the scope, such as that the
products are “commonly referred to as ‘4th tier cigarettes.”” KT&G asserts that
the length, diameter, and physical description of merchandise in the scope cover
“virtually all” cigarettes. Further, KT&G argues that qualifying language, e.g.,
that the merchandise “typically” has a tobacco blend that consists of 10% or
more tobacco stems, and the fact that products are in-scope “regardless of the
marketing description of the size of the cigarettes” and “regardless of
packaging,” renders many characteristics in the scope ineffective for
distinguishing in-scope merchandise from out-of-scope merchandise.

The physical characteristics in the scope, examined together, provide a clear
picture of the products under investigation. Investigation scopes frequently are
written in general terms, and the scope of this investigation is no exception. We
acknowledge that, to some extent, all cigarettes function as cigarettes.
However, each characteristic in this scope, e.g., stem content and packaging,
further narrows the subject merchandise, 4th tier cigarettes, by noting the
merchandise’s characteristics. Qualifying language is not uncommon in scopes
of investigations or antidumping duty or countervailing duty orders and is
necessary because scopes must be written in terms which are understandable.
Importantly, the scope notes that subject merchandise is “commonly referred to
as ‘4th tier cigarettes.”” The record reflects that both the petitioner and KT&G
identify their products as 4th tier cigarettes. Industry reports identify 4th tier
cigarettes as distinct from other cigarettes. Academic reports cited by the
Petitioner divide cigarettes into separate tiers, including 4th tier cigarettes.®

Notably, Commerce further explained that “KT&G’s arguments regarding the lack of

clarity in the scope are unconvincing considering the weight of the record and given that KT&G

4 U.S. Department of Commerce Issues and Decision Memorandum (“IDM”), comment 3, at 16-17
accompanying 4th Tier Cigarettes from the Republic of Korea, 85 Fed. Reg. 79994 (Dep’t Commerce Dec.
11, 2020) (final affirmative determination of sales at less than fair value, and final negative
determination of critical circumstances).

5.IDM, comment 3, at 16-17.

57



advertises its U.S. market products as 4th tier cigarettes.”® Thus, Commerce has determined
that the scope does not cover all cigarettes. The same considerations are relevant here. In my
view, for the reasons discussed below, the weight of the record in this investigation supports
defining the domestic like product as coextensive with the scope — which Commerce explicitly
limited to 4th tier cigarettes.

I apply the Commission’s traditional six factor domestic like factor analysis and look for
clear diving lines between 4th tier cigarettes and other cigarettes.’

A. Physical Characteristics and Uses.

4th tier and other cigarettes are both tobacco products that consist of tobacco rolled in
paper.® Petitioner argues that tobacco with stem content over 10 percent, as measured by the
tobacco blend recipes provided by the U.S. Food and Drug Administration (“FDA”), is a clear
dividing line between 4th tier cigarettes and other cigarettes.®

Stem Content. 4th tier cigarettes are distinguished from other types of cigarettes by the
stem content of the tobacco,'® among other factors. As described in Commerce’s definition of
the scope, in general, 4th tier cigarettes have tobacco with stem content over 10 percent, while

other cigarettes have a stem content less than 10 percent.!!

51DM, comment 3, at 17.

”The Views of the Commission summarize the parties’ like product arguments and are therefore not
fully repeated here. For the sake of brevity, | discuss record evidence that in my view was overlooked,
not fully addressed, or not viewed in proper context.

8 CR/PR at I-4.

% Petitioner’s Posthearing Brief at 7.

10 CR/PR at 1I-10; id. at I-8 to I-9 (“4th tier cigarettes may contain a higher percentage of tobacco
stems, containing over 10 percent tobacco stems compared with non-4th tier cigarettes which typically
contain less than 10 percent stems”); Petitioner’s Prehearing Brief at 1, 9-12; Petitioner’s Posthearing
Brief at 1.

11 CR/PR at 1I-10; id. at I-8 to 1-9; see also Petitioner’s Posthearing Brief at 1.
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Notably, U.S. producer’s responses indicate the “minimum share of stem content” in 4th
tier cigarettes was *** (at *** percent) than the “maximum share of stem content” reported
for 1st tier (at *** percent) and 2nd tier cigarettes (at ***) percent.’? Thus, the “minimum
share of the stem content” for 4th tier cigarettes *** the “maximum share of stem content” for
the other tiers.”?® Further, the U.S. producer’s questionnaire responses indicate that the stem
content of 4th tier cigarettes is *** percent on average, while on average the stem content of
other cigarettes is *** percent.’* Thus, on average the stem content of 4th tier cigarettes is
*** that of other cigarettes.’® In my view, this shows a *** in terms of stem content between
4th tier and other cigarettes.

| have also considered KT&G’s contrary arguments and evidence — including assertions
of stem content overlap between the 4th tier and the other tiers.

Tobacco Flotation Stem Content Test. KT&G submitted the results of an independent

lab which conducted a tobacco flotation test to assess the blend stem content. It asserts that
the results show there is significant overlap in the stem content between 4th tier cigarettes and
the other tiers. However, | do not find KT&G’s arguments to be persuasive. The weight of the

record indicates the unreliability of such “semi-destructive testing which cannot be repeated in

12 CR/PR at Table E-2 (at E-6) (“All cigarettes: US producer’ reported stem content”: compiled from
data submitted in response to the Commission’s questionnaires -“Staff estimated premium and branded
minimum based on reported average and max contents”); see also id. at Table E-3 (at E-7) (“U.S.
producer’s stem content measurement narratives”). Stem content data was ***. [d. at Table E-2 (at E-
6). Further, | note that ***. Nevertheless, | base my analysis on the record compiled in this
investigation.

13 CR/PR at Table E-2 (at E-6) (“U.S. producer’ reported stem content”).

14 CR/PR at Table E-2 (at E-6); Petitioner’s Final Comments at 14. Further, on average, the stem
content of 4th tier cigarettes is *** percent, while on average the stem content of 1st tier cigarettes was
*** percent and 2nd tier cigarettes was *** percent. CR/PR at Table E-2 (at E-6).

15 However, | give somewhat less weight to the data based on averages.
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subsequent runs with consistent accuracy.”*® In my view, KT&G fails to show there is significant
overlap in the stem content of 4th tier cigarettes and other cigarettes. KT&G’s analysis is ***
by the U.S. producers questionnaire responses.’

LWR Survey. KT&G commissioned a survey of market participants conducted by LRW.18
| do not find KT&G’s survey to be persuasive. As noted by the petitioner, KT&G’s *** 19

Purchaser’s Views: Stem Content ***. KT&G argues that purchasers are *** of the stem

count in the cigarette products and purchasing decisions are not made on this basis.?°
However, | do not find this assertion to be persuasive. Even assuming arguendo that
purchasers are *** stem content nevertheless constitutes an important physical attribute
which distinguishes 4th tier from other cigarettes.?! Notably, stem content is a key physical
characteristic that directly impacts the quality of the tobacco blend including qualities such as

taste, smoothness, consistency, burn, and draw.?? In my view, the weight of the record shows

16 Hearing Transcript (“Tr.”) at 48 (testimony of Dr. Jesse Phillips, Assistant Director of Research and
Development, Xcaliber International); id. (“This process although useful to achieve the separation of the
layers, has innate amount of unpredictability yielding standard deviations that can be quite high and
outside the range of what would be acceptable within the analytical technique.”).

17 KT&G'’s data purporting to show an overlap in stem count between 4th tier cigarettes and the
other tiers is *** by the U.S. producer’s questionnaire responses which show that the “minimum share
of stem content” for 4th tier cigarettes *** the “minimum share of stem content” for the other tiers.
CR/PR at Table E-2 (at E-6) (***.

18 KT&G'’s Prehearing Brief at 21, Attachment D.

19 petitioner’s Posthearing Brief at 10, citing KT&G’s Prehearing Brief at 44-45.

20 KT&G Prehearing Brief at 21-22, Attachment D, Table 2; see also Views of the Commission at 12
n.39, citing Purchasers Questionnaires at V-2(a) and V-2(b). As shown by the U.S. producer’s
guestionnaire response there are *** in terms of stem content for 4th tier versus other cigarettes.
CR/PR at Table E-2 (at E-6). In turn, stem content affects the quality of the cigarettes.

21 See discussion below.

22 petitioner’s Prehearing Brief at 11-12; at 18, id. at Attachment 3 (Declaration of ***); see also
Petitioner’s Posthearing Brief at 10; Tr. at 77-78 (Mr. Dan Pickard, counsel for the petitioner testified
that: “it’s part of the record already that talks about the fact that the flavor is smoother in non-4t tier
product, that it burns more regularly, that the flavors are more pleasurable, that even the amount of
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there is a very strong nexus between stem content and quality.?®> Further, purchasers may ***
the associated physical attributes including smoothness and taste, as well as the significant
price disparity between 4th tier and other cigarettes. In other words, purchasers make buying
decisions based on the factors directly impacted by the stem content — particularly quality and
price.?* In my view, the *** stem content differences between 4th tier cigarettes and other
tiers are not irrelevant or somehow a minor distinguishing feature. Rather, stem content is
integrally related to quality, customer perceptions and price. Therefore, | find that stem
content distinctions are an important factor.?

In sum, the weight of the record indicates there are *** distinctions with respect to

stem content. Notably, the U.S. producer’s responses show there is a *** between 4th tier and

puffs taken from a cigarette are more in non-4%" tier than 4% tier, which is part a function of the

stem ...."”). Further, | am not persuaded by KT&G’s contrary evidence. KT&G Posthearing Brief at
Attachment C (*** Statement) at paras. 5-9. The declaration ***. Nor does the weight of the record
support such a finding. E.g., Petitioner’s Prehearing Brief at 1 (“4™" tier producers sell products that
generally consist of lower quality tobacco, that is distinguished (among many other factors) by a high
tobacco stem in their content.”), 9 (“distinct physical characteristics, including ... the quality of the
tobacco used in the product, including the stem content of the tobacco blend ... ."”), 10-12 (tobacco
quality is lower and stem content is higher in 4th tier cigarettes); Petitioner’s Posthearing Brief at 10
(“stem content is an important physical characteristic because of the effect that it has on the quality of
the tobacco blend and, accordingly, qualities like taste, consistency, burn and draw.”).

2 See id.; see also Petitioner’s Posthearing Brief at 10 (“stem content is an important physical
characteristic because of the effect that is has on the quality of the tobacco blend and, accordingly
qualities like taste, consistency, burn, and draw.”), Question and Answers, Section IX (relationship
between stem content and price), at 61 (“Cigarettes that use a tobacco blend with a higher percentage
of stems have a less consistent flavor and burn and a different draw ... the higher the stem content in a
tobacco blend, the lower the quality.”).

24 CR/PR at 11-10 (“The most often cited top three factors firms consider in their purchasing decisions
for 4th tier cigarettes were price (21 firms), quality (7 firms), and availability/supply (7 firms) ... .”), citing
id. at Table 1I-6 (at lI-11). Thus, the purchasers are very much aware of these factors and they influence
purchasing decisions. 4th tier cigarettes provide smokers a lower quality cigarette product at low prices.
As discussed below, 4th tier producers purchase low-quality (and hence less expensive) tobacco to
produce their cigarettes.

25| am not persuaded by KT&G’s argument that stem count should not be used a dividing line
because it is just one component of a tobacco blend. See KT&G Prehearing Brief at 14.
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the other tiers in terms of stem content. | also find that higher stem content negatively affects
“quality” factors such as taste, smoothness, and consistency.?®

Smoothness and Taste. Even if stem content distinctions are not taken into account,

there are nevertheless quality and taste differences between 4th tier and other cigarettes.
Other cigarettes, including premium brands, have a richer smoother taste compared to 4th tier
cigarettes, that is described by smokers as more satisfying.?’ In turn, these attributes directly
affect customer perceptions.?®

Extraction of Tobacco from Tobacco Plants: Leaf Location Impacts Quality. The

harvesting differences and leaf selection process directly impacts product quality features
including smoothness and taste.?® Tobacco used in non-4th tier cigarettes is generally from the
higher leafier part of the tobacco plant, while 4th tier cigarettes generally contain more tobacco

from the lower leaves of the tobacco plant.3° Further, the selection of lower leaves are

% 1n my view, the weight of the record indicates that stem content is a key physical feature that has a
direct bearing on the quality of the tobacco blend, and in turn on the quality of the cigarette. E.g.,
CR/PR at Table E-16 (at E-35) (***); see also Petitioner’s Prehearing Brief at 11 (“The more tobacco
stems there are in a blend, the lower the quality of the blend.”), citing id. at Exhibit 3 (Declaration of
**%) jd. at 11 (“Another measurement of the lower quality of 4™ tier cigarettes is the percentage of
stems in their tobacco blends when compared to non-4™ tier cigarettes.”); Tr. at 77-78 (testimony of Mr.
Dan Pickard, petitioner’s counsel).

27 CR/PR at Table E-16 (at E-35) (***), Table E-18 (at E-44) (***); see also Petitioner’s Prehearing Brief
at 14-15.

28 See Section I.E. (purchaser and customer perceptions), below; see also CR/PR at Table E-16 (at E-
35) (***), Table E-7 (at E-17) (***); Table E-18 (at E-47) (***).

29 CR/PR at Table E-7 (E-13) (U.S. producers’ comparisons of 4™ tier and premium cigarettes by the
like product factors) (U.S. producer questionnaire response for ***. ***). see also Petitioner’s
Posthearing Brief at Exhibit 7 (Declaration of ***); Tr. at 120 (testimony of Jesse Phillps, Xcaliber:
“There’s more nicotine in some parts of the plant than others and more premium leaf would typically ...
{have} more nicotine in it ... .”). In turn, quality attributes impact customer perceptions. See Section I.E.
(customer perceptions), below.

30 CR/PR at Table E-7 (at E-13) (***); see also id. at I-13 (“Upper stalk leaves are generally higher in
quality than those lower down the stalk, which can contain more sand and debris.”). Further, “tobacco

62



associated with lower grade tobacco that results in lower quality cigarettes —including
smoothness and taste.3!
Burn Rates. 4th tier cigarettes also have a *** 32

Filters: Single Component vs. Complex; Patents. Petitioner argues that all 4th tier

cigarettes contain a single component filter while other cigarettes can have more complex
filters.3 In contrast, KT&G asserts that almost all cigarettes use single filters and there are no
significant differences between 4th tier and other cigarettes in terms of filters.3* Petitioner’s
witness testified that filters used in other cigarettes “can be more complex products which can
consist of multiple components with additions such as activated carbon.”3> Further, there are
no 4th tier cigarettes that contain multiple or complex filters.3® Notably, 4th tier cigarette

producers do not hold patents for filters while other cigarette producers may hold patents.3’

blends used in 4th tier cigarettes typically include immature and overmature tobacco leaves.”
Petitioner’s Prehearing Brief at 10. Tobacco blends used in 4th tier cigarettes include higher volumes of
filler grade tobacco which is cheaper. Id. at 11 (“Since filler grade tobacco is cheaper, tobacco blends
used in 4™ tier cigarettes include higher volumes of filler grade tobacco.”). “The highest leaves on the
plant are referred to as ‘flavored grades’ and are the most expensive.” Id. They are generally used in
non-4th tier cigarettes.

31 CR/PR at |-13; Petitioner’s Prehearing Brief at 10 (“{T}obacco blends used in 4™ tier cigarettes
typically include immature and overmature tobacco leaves.”), 11 (The location of the leaves harvested
from the tobacco plant results in quality and taste differences between 4th tier and other cigarettes.).

32 CR/PR at Table E-7 (at E-14) (***); Petitioner’s Prehearing Brief at 19-20; see also id. at 18, Exhibit 2
(statement of ***, at 1, para. 5; Petitioner’s Posthearing Brief at 61 (“{Cigarettes that use a tobacco
blend with a higher percentage of stems have a less consistent flavor and burn and a different draw.”).

33 petitioner’s Prehearing Brief at 1; Petitioner’s Final Comments at 14 (noting that other cigarettes
use a variety of single and multi-element filters).

34 KT&G Posthearing Brief, Questions and Answers at 27 (“the vast majority of cigarettes — including
cigarettes produced by the Majors — use single element filters”).

35 Tr. at 50 (testimony of Dr. Jesse Phillips).

36 petitioner’s Prehearing Brief at 1, Petitioner’s Posthearing Brief at 4 n.6 (“4™ tier cigarettes use
single element filters *** .. .”).

37 petitioner provided a number of examples of complex filters used in non-4th tier cigarettes.
Petitioner’s Posthearing Brief, Questions and Answers at 15 (response to inquiry regarding patents on
filters: “{Clommon industry knowledge indicates that non-4™" tier producers both frequently use multi-

63



Petitioner provided evidence showing that other cigarettes at least sometimes use complex
filters — including those containing activated carbon, charcoal or “crush” filters that release
menthol.?® The weight of the record show that there are differences between 4th tier (which
exclusively use single element filters) and other cigarettes which may use patented filters and
use a variety of single and multi-element filters.3® In my view, the record indicates there are
some distinctions between filters used in 4th tier cigarettes and other cigarettes.

Trademarks; Brand Names. 4th tier products do not contain the trademarks or brands

of a signatory to the Master Settlement Agreement (MSA).%° In contrast, MSA signatory
companies, which include the Majors (the largest firms), have trademarks.*!

End Use; End Users. KT&G argues that all cigarettes have the same end use —in

essence, any smoker can smoke any cigarette.*> However, this observation overlooks that in

component filters and use the patents they hold on their filters in the production of non-4™" tier
cigarettes”), 15 (“{O}ne example of major non-4'" tier product that uses a patented filter is the very
popular Camel Crush .... {t}hese cigarettes contain a small, menthol-filled capsule located in the filter
that breaks upon squeezing the capsule and releases menthol into the cigarette”), 16 (color photograph
of the Camel Crush showing the inside filter component containing menthol that is released when
crushed (squeezed)), 14 (“Parliament, Kent, and Lark have been known for using charcoal filter (i.e., a
non-single element filter”), 15-16 (“American Spirit (not to be confused with Native Trading) —also a
very popular non-4™" tier cigarette — uses a multi-element filter), 16 (color photograph of American Spirit
cigarette package). Further, petitioner states it “is not aware of any information that would support the
proposition that the Majors typically hold patents on filters but elect not to incorporate the patented
filters into their cigarette products due to cost considerations.” Id., Q&A at 16.

38 petitioner’s Posthearing Brief at 4 n.6 (“4™ tier cigarettes use a variety of different filters (dual
element, flavor, crush, activated carbon, etc.”). Crush filters also enhance the cigarette’s flavor. /d.

39 petitioner’s Posthearing Brief, Questions and Answers at 14-16 (answers to inquiry concerning
filters including patents).

40 petitioner’s Prehearing Brief at 13; CR/PR at Table E-16 (at E-35) (***), Table E-18 (at E-44) (***).

41 1d.; see also Petitioner’s Prehearing Brief at 9-10. The Majors include RJ Reynolds, Philip Morris
and ITG. CR/PR at I-8.

42 KT&G Prehearing Brief at 24 (domestic cigarettes have “exactly the same end use” “regardless of
their ‘tier’ or ‘price band.””), id. at 25-27. See also Views of the Commission at 16 (“With respect to uses
for ‘4th tier’ cigarettes, there is no dispute that all cigarettes share a common use: for smoking and
delivery of nicotine to the consumer.”).

i
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the cigarette industry there are significant differences with respect to end users. Petitioner
argues and the record supports that 4th tier cigarette end users (smokers) buy 4th tier
cigarettes because of the low price of these lower quality products compared to other
cigarettes.*® Further, the 4th tier cigarette smokers are in a different stratum. They can’t
afford the higher quality more expensive cigarettes.** Notably, 4th tier smokers would very
likely switch to other tiers with higher quality cigarettes if they could afford to do so0.#°

In sum, | find that there are clear dividing lines between 4th tier cigarettes and other
cigarettes in terms of physical characteristics.*® | also find that there are distinctions in terms of

end users.

43 As noted above, non-4th tier cigarettes are higher quality products — they are smoother and taste
better. As discussed below, 4th tier cigarettes sell for *** the price of other cigarettes. See Section I.F.
(price), below. See also CR/PR at II-6 (“{P}rice increases of 4th tier cigarettes relative to the price of
other cigarettes, may cause consumers of 4th tier cigarettes to purchase higher quality non-4th tier
cigarettes.”), II-7 (“The majority of purchasers reported that the price difference between premium
brand cigarettes and 4th tier cigarettes had increased the demand for 4th tier cigarettes as consumers
smoke 4th tier cigarettes to save money”); Petitioner’s Posthearing Brief, Question and Answers, at 2 &
n.2 (response to questions on product continuum: summarizing Table E-1 results).

4 See id.

4 If 4th tier cigarette smokers were able to afford the other tiers, they would switch to the higher
quality cigarettes that are associated with greater smoothness and better taste. See id.; see also CR/PR
at 11-8, 11-9; Tr. at 77 (Pickard) (In response to an inquiry as to whether 4th tier cigarette customers
cannot afford to buy the cigarettes that are in the top tier, counsel for the petitioner Mr. Dan Pickard
stated: “Yes, you're absolutely correct, Commissioner”). Further, the pricing differences have practical
real-world implications. CR/PR at II-6 (“U.S. producer *** reported that good economic conditions
cause smokers to buy more premium brand products and fewer 4th tier cigarettes.”), II-7 (“The majority
of purchasers reported that the price difference between premium brand cigarettes and 4th tier
cigarettes had increased the demand for 4th tier cigarettes as consumers smoke 4th tier cigarettes to
save money.”); II-8 (“U.S. producer *** reported that consumers of 4th tier cigarettes will purchase non-
4th tier cigarettes if they have disposable income ... .").

% | find that there is a *** between 4th tier and other tiers concerning stem content. CR/PR at Table
E-2 (at E-6) (“U.S. producer’ reported stem content”). In my view, the weight of the record indicates
that stem content and quality are intertwined. See, e.g., CR/PR at Table E-7 (at E-13). Further, thereis
strong nexus between stem content and quality. 4th tier cigarette products, which have a higher stem

content, are consistently lower quality than the other tiers. See, e.g., CR/PR at Table E-16 (at E-35)
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B. Interchangealbility.

The weight of the record indicates there are limitations on interchangeability with
respect to 4th tier cigarettes and other cigarettes.*’

U.S. Purchaser’s Views. The majority of U.S. purchasers confirm the lack of

interchangeability of 4th tier cigarettes and other cigarettes.*® Notably, the majority of U.S.
purchasers indicated that 4th tier cigarettes are “{n}ever or not-at-all comparable” to: 1) 1st
tier, 2) 2nd tier, 3) 3rd tier, and 4) “all other cigarettes” (aggregated tiers 1-3).#° In my view, the
lack of interchangeability, as confirmed by U.S. purchasers, shows there are significant
differences between 4th tier cigarettes and other cigarettes.

KT&G’s Assertion of ***, KT&G asserts that *** purchasers should be excluded from

Table E-1 of the report because they ***.0 | do not find KT&G’s arguments to be persuasive. |
note that even if the *** purchasers in question are excluded from Table E-1, the ***>1

Brand Loyalty; Quality. Brand loyalty and quality have a direct impact on

interchangeability in the cigarette industry. 4th tier cigarettes are purchased on the basis of

price and there is little brand loyalty.>? In contrast, other cigarettes have a much higher degree

47 CR/PR at Table E-1 (at E-4) (“U.S. producers’, U.S. importers’ and U.S. purchasers of in-scope 4th
tier cigarettes vs 1st, 2nd, 3rd and all other tier cigarettes”).

48 CR/PR at Table E-1 (at E-4); Petitioner’s Final Comments at 14. In my view, more weight should be
given to the views of U.S. purchasers on interchangeability as compared to U.S. producers and U.S.
importers. U.S. purchasers are in the best position to assess how end users (smokers) view
interchangeability. Their purchasing decisions are based on their knowledge of the market.

49 See id.

50 KT&G Prehearing Brief at 11-12, Exhibit A, citing CR/PR at Table E-1 (E-4).

51 See CR/PR at Table E-1 (at E-4) (***). The *** |d.

52 CR/PR at I-9 (“Brand loyalty is generally strong in non-4th tier cigarettes while 4th tier cigarettes
see lower levels of brand loyalty.”), id. (“U.S. producers ***, *** and *** reported that consumers of
4th tier cigarettes typically smoke the lowest-priced cigarettes available.”); Petitioner’s Prehearing Brief
at17.
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of brand loyalty.”® Quality differences between 4th tier and other cigarettes are another
component of interchangeability.”* The weight of the record indicates that 4th tier cigarettes
and other cigarettes are generally not viewed as interchangeable by end users due to brand
loyalty and quality.>> | find that brand loyalty and quality are factors that limit
interchangeability between 4th tier and other cigarettes.

In my view, the weight of the record, including the U.S. purchasers’ questionnaire
responses, and other factors including brand loyalty and quality, indicates there is limited
interchangeability between 4th tier and other cigarettes.

C. Manufacturing Facilities, Production Processes, and Employees.

Petitioner argues there is no overlap with respect to manufacturing and production

employees between 4th tier and other cigarette producers.>® >’ In contrast, KT&G asserts the

53 CR/PR at I-9, Table E-7 (at E-17) (***); Petitioner’s Prehearing Brief at 17. 1st tier cigarettes have
the highest brand loyalty followed by 2nd tier cigarettes. See CR/PR at -9 & n.16, |I-8.

> CR/PR at I-9 (brand loyalty), I1-6 (“price increases of 4th tier cigarettes relative to the price of other
cigarettes, may cause consumers of 4th tier cigarettes to purchase higher quality non-4th tier
cigarettes”), 11-8 (brand loyalty), 11-9; Petitioner’s Posthearing Brief at 2, 28. See also Section I.A.
(physical characteristics), above, Section I.F. (pricing), below.

55 CR/PR at I-9 (non-4th tier cigarettes: “{b}rand loyalty is generally strong”; 4th tier cigarettes: “see
lower levels of brand loyalty”), 11-8 (same), II-10 (top factors affecting purchasing decisions include price,
quality and availability/supply), at Table E-7 (E-14) (***); See also Sections I.A. (physical characteristics),
I.F. (pricing), below; Petitioner’s Posthearing Brief at 2, 28.

56 petitioner’s Prehearing Brief at 31-32; see also CR/PR at I-8 (identifying five firms as constituting
U.S. producers of 4™ tier cigarettes).

57 In the cigarette industry there are three major cigarette companies: R.J. Reynolds, Philip Morris
and ITG Brands. CR/PR at I-8. These companies are known as the” Majors.” Id. Further, Liggettisa
middle-tier producer. These four firms “accounted for roughly 92 percent of domestic sales of all
cigarettes.” Id. “{T}hese firms produce cigarettes in tiers 1-3.” Id. In contrast, “{f}ive firms, Xcaliber,
Cheyenne, Native Trading, Farmers {Tobacco}, and Dosal, produce 4th tier cigarettes in the United
States.” Id. In terms of the number of cartons sold the 4th tier segment accounts for *** percent of
overall cigarette sales in 2019. Cf. CR/PR at Table C-1 (4th tier) with Table C-2 (all tiers) (number of
cartons sold in 2019). However, this estimate ***. See, e.g., CR/PR at llI-1 (“Staff additionally sent U.S.
producers questionnaires to Philip Morris Global Services, Inc., R.J. Reynolds Tobacco Company and
Liggett Group” and these companies provided “useable questionnaire data for parts 1 and 5 ... .”), VI-1
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production process for manufacturing cigarettes is identical for 4th tier cigarettes and other
cigarette firms — they both use the same type of machinery and production processes, and
employees are interchangeable.>®

| do not find KT&G’s arguments to be persuasive.>® As petitioner notes, there was no
overlap in U.S. manufacturers between 4™ tier and other cigarettes; firms either produced 4th
tier or other cigarettes.®® KT&G also asserts there is some confusion as to whether *** are
suppliers of 4th tier cigarettes.®!

Further, there are significant distinctions between the 4th tier and the other tiers in
terms of integrated versus non-integrated production.®? None of the small 4th tier producers

are integrated (they purchase tobacco rather than grow their own) while the other cigarette

(financial results on non-4™ tier cigarettes for ***). As such, the 4th tier segment of the market ***
portion of the overall cigarette industry.

8 KT&G’s Prehearing Brief at 28-33.

59 For purposes of my like product analysis | focus on the five U.S. producers of 4th tier cigarettes
identified by the Commission staff —and the data compiled for those firms in the report. See CR/PR at |-
8, lI-1 (“Information ... is based on the questionnaire responses of five {firms} that accounted for ...
nearly all of U.S. production of 4th tier cigarettes during 2019”; “As of March 2019, S&M Brands was no
longer producing 4th tier cigarettes”), VI-1; see also Sections Il. (definition of the domestic industry),
[Il.C. (material injury (impact of the subject imports): another U.S. firm (***) that produced 4th tier
cigarettes also exited the market during the period of investigation (POI)), below.

0 CR/PR at Table E-5 (at E-11) (“Produced both 4th tier and other types of cigarettes — Using the
same machinery”: “0”). Table E-5 shows that U.S. cigarette producers do not produce both 4™ tier and
other types of cigarettes using the same machinery. Id.; see also id. at E-10 (“In its post hearing {brief},
the petitioner indicated that there are no common{} manufacturing facilities and zero employees in the
United States who both manufacture 4th tier and non-4th tier cigarettes”); Tr. at 54 (testimony of
petitioner’s counsel Dan Pickard); Petitioner’s Final Comments at 15.

51 However, ***, See CR/PR at lll-1 n.2 (the “Liggett Group ... indicated that they do not produce
cigarettes that would be classified in the 4th tier”). In contrast, ***. CR/PR at I-8. In my view, the
record shows that no U.S. firms produce both 4th tier and non-4th tier cigarettes using the same
machinery. CR/PR at Table E-5 (at E-11).

62 CR/PR at Table E-7 (at E-15) (***); Petitioner’s Final Comments at 14 15. In my view, it is overly
simplistic to dismiss integrated versus non-integrated production differences as a raw material sourcing
distinction. The Majors commence cigarette production by growing tobacco, while the smaller 4th tier
producers purchase lower quality tobacco from unrelated growers.
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producers generally have integrated production (they both grow tobacco and produce
cigarettes using that tobacco).®® In my view, this is another distinction that should be taken
into account.®*

KT&G also alleges that former employees have been known to switch between 4th tier
firms and other cigarette firms.®> However, KT&G has not shown that that employees
simultaneously manufacture 4th tier and other cigarette tiers. No U.S. firms reporting
manufacturing both 4th tier and other cigarettes.%®

In my view, for the reasons discussed above, the weight of the record shows clear
dividing lines between 4th tier producers and other cigarette producers in terms of
manufacturing facilities, production processes, and employees.

D. Channels of Distribution.

There are significant differences in channels of distribution between 4th tier and other

cigarettes.®” The Staff Report states that “4th tier cigarette producers utilize a unique

8 Production for the Majors commences with growing production, while production for the smaller
4th tier producers commences with processing tobacco purchases from growers. The Majors have
integrated production which directly impacts the quality of the tobacco used in the final cigarette
product. In the cigarette industry, integration (or non-integration) is an important feature. Further, the
raw material (tobacco) is not uniform in terms of quality. The Majors directly benefit from vertical
integration — they are ensured a supply of high-quality tobacco blends.

64 See Section I..A. (physical characteristics), above. CR/PR at I-8 (identifying five firms as constituting
U.S. producers of 4™ tier cigarettes). Further, the 4th tier producers account for a small portion of the
overall cigarettes — *** percent. Cf. Table C-1 with Table C-2 (comparison of the number of cartons sold
in 2019: 4th tier producers versus all cigarette producers). | find that there are clear dividing lines in the
production processes. The Majors plus Liggett “produce cigarettes in tiers 1-3.” CR/PR at |-8. These
four firms are collectively known as the “Big Four.” See Petitioner’s Prehearing Brief, Exhibit 23. The
scale of their operations is significantly greater than the small 4th tier producers.

85 KT&G Final Comments at 6 (“former employees of the Major are often hired by” 4th tier
producers); cf. CR/PR at Table E-5 (at E-11) (U.S. producers manufacturing facilities).

6 CR/PR at Table E-5 (at E-11) (U.S. producers manufacturing facilities).

67 See CR/PR at I-8.
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distribution network who focus primarily on their brands” while “{n}on-4" tier cigarette
producers also maintain unique distribution networks.”%®

Newly Created Channels of Distribution for 4th Tier Products. The petitioner presented

evidence showing that: 1) The Majors exercise considerable control in the cigarette industry, 2)
the Majors *** 4th tier producers from entering at least part of the market, 3) the 4th tier
producers were forced to create new channels of distribution to mostly independent retailers,
4) there are distinct 4th tier only wholesalers, and 5) there are newly created sub-jobbers and a
new “cash-and-carries” business.®® In contrast, non-4th tier producers use established channels
of distribution through distributors and retailers.”® Further, the Majors used arrangements
such as the Every Day Low Price (EDLP) program to *** 71

4th Tier Producers Mainly Sell to Distributors; Limited Direct Sales to Retailers. The Staff

Report notes that “U.S. producer *** is the sole U.S. producer that reported selling a portion of

68 See CR/PR at I-8.

9 CR/PR at Table E-7 (at E-16) (***); Petitioner’s Prehearing Brief at 20-25; Petitioner’s Posthearing
Brief at 4, Questions and Answers at 19-22 (channels of distribution); Petitioner’s Final Comments at 14;
CR/PR at Table E-7 (at E-16) (***). “Sub-jobbers are entities that buy 4™ tier cigarettes from wholesalers
and sell then to retailers”. Petitioner’s Posthearing Brief, Exhibit 6 (Declaration of ***). This channel of
trade does not exist for non-4th tier cigarettes. Petitioner’s Prehearing Brief at 21-22. Petitioner
estimates ***. Petitioner’s Posthearing Brief, Exhibit 6. “Cash and carries” are independent retail
operations that buy quantities of 4™ tier products and then re-sell that product in their own retail
operation. Petitioner’s Posthearing Brief, Exhibit 1 at 23.

70 petitioner’s Prehearing Brief at 20-25; Petitioner’s Posthearing Brief at 4, Questions and Answers at
19-22 (channels of distribution).

71 See CR/PR at I-9 (EDLP contracts). 4th tier firms are effectively shut out of such retailers since they
can no longer offer the lowest-price product when the programs are in effect. Id.; Petitioner’s
Prehearing Brief at 20 (“Many of these incentive programs essentially preclude 4" tier products from
being sold in the same channels as the non-4th tier product, which has led to the creation of distinct
channels for 4™ tier products.”), 23 (“the EDLP program effectively eliminates a meaningful market for
4™ tier producers at participating retailers” — “4™ tier cigarettes would effectively be shut out of that
location”), Exhibit 2 (Declaration of ***).
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its 4th tier cigarette shipments directly to retailers or end users.”’? The other four U.S.
producers of 4th tier cigarettes only sell only to distributors. Further, the channels of
distribution for 4th tier producers include 4th tier-only wholesalers such as TRW, non-stamping
warehouses, and newly created subjobbers.”® These channels do not exist for non-4th tier
cigarettes.”* This further shows there are distinctions in the channels of trade between 4th tier
versus other cigarettes.

| find that there are clear dividing lines between the channels of distribution of 4th tier
cigarettes and other cigarettes.””

E. Producer and Customer Perceptions.

Advertising. The record indicates there are differences in how 4th tier producers are

advertised. The 4th tier producers are advertised as 4th tier products to consumers and 4th

72 CR/PR at lI-2 n.4 (channels of distribution for ***), Il. Further, | note that Table E-4 of the report
indicates ***. CR/PR at Table E-4 (at E-9). However, the weight of the record shows that non 4th tier
producers have “{e}stablished major channels of distribution to national retailers.” See also Petitioner’s
Prehearing Brief at 20 (“Non-4™ tier cigarette producers shape the distribution market through their
contracts with wholesalers and retailers.”), id. (“the distribution of 4™ tier cigarettes is heavily affected
by the incentive programs non-4t tier cigarette producers have with wholesalers and retailers.”);
Petitioner’s Final Comments at 14. | find that the non-4th tier producers generally have access to all
retailers while 4th tier producers ***. See Section I.F. (price), below.

73 Petitioner’s Posthearing Brief at 4; Petitioner’s Posthearing Brief at 21-22.

74 petitioner’s Posthearing Brief at 4; Petitioner’s Posthearing Brief at 21-22.

> CR/PR at I-8. Further, | give particular weight to the channels of distribution factor. In my view, an
expansion of the domestic industry to include all cigarettes is inconsistent with the record which
indicates there are clear dividing lines in the channels of distribution for 4th tier cigarettes versus other
cigarettes. In my view, appropriate weight should be given to the new and different channels of
distribution.
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tier producers identify themselves as such.”® In contrast, other cigarette producers do not
advertise, market, or hold themselves or their products out as 4th tier products.”’

In addition, the subject Korean imports of 4th tier cigarettes are directly competing
against the U.S. produced 4th tier cigarettes.”® As noted, KT&G’s advertising refers to its
products as 4th tier cigarettes.”® Notably, KT&G’s own advertising confirms that it is directly
competing with U.S. produced 4th tier cigarettes.®? KT&G advertised its brand “Timeless Time”
as “one of the best-selling 4t" tier brands in the U.S.”8! Thus, KT&G’s advertising is aimed at

smokers of 4th tier cigarettes.

6 See Commerce’s IDM, comment 3, at 17 (In its final determination of 4th tier cigarettes from
Korea, Commerce stated that “{t}he record reflects that both the petitioner and KT&G identify their
products as 4th tier cigarettes.”); CR/PR at I-8 (“firms self-identify which tier their cigarettes brands are
contained in.”); see also Petitioner’s Posthearing Brief at 2 n.3, citing Petitioner’s Hearing Presentation
at 5-8; Petitioner’s Prehearing Brief at 3-4, Exhibits 1-2; Petitioner’s Final Comments at 15; Petitioner’s
Prehearing Brief at 37 (at trade shows KT&G advertised its product as “one of the best-selling 4th tier
brands in the U.S.”).

7 E.g., CR/PR at Table E-7 (at E-17) (***).

8 This is confirmed by KT&G’s own advertising. See Petitioner’s Prehearing Brief at 37 (at trade
shows KT&G advertised its product as “one of the best-selling 4th tier brands in the U.S.”); Petitioner’s
Posthearing Brief at 2 n.3 (“KT&G include{ed} ‘{e}xperience in sales/marketing in 4t tier cigarette
industry’ as a requirement in a job posting for a ‘Marketing Strategy Manager’; KT&G ***; and KT&G
**%*), citing Petitioner’s Hearing Presentation at 5-8 and Petitioner’s Prehearing Brief at 4, Exhibits 1-2.

7® As noted, KT&G advertising its product as “one of the best-selling 4th tier brands in the U.S.”;
KT&G being identified as having “one of the best-selling 4th tier brand in the U.S.” at trade shows;
Petitioner’s Posthearing Brief at 2 n.3, citing Petitioner’s Hearing Presentation at 5-8; see also
Petitioner’s Prehearing Brief at 3- 4, Exhibits 1-2; Tr. at 224-25 (KT&G’s response to inquiry); Petitioner’s
Final Comments at 4.

8 petitioner’s Prehearing Brief at 37 (“{I}n the trade show report from Tobacco Plus Expo 2019, KT&G
advertised its brand Timeless Time as ‘one of the best-selling 4*" tier brands in the U.S.””).

81 petitioner’s Prehearing Brief at 3, Exhibit 1 (TPE 2019 Las Vegas Merchandise Roundup, Smokeshop
(Aug. 2019)).
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With respect to customer perceptions, the majority of U.S. producers (3 of 5)% and U.S.
purchasers (13 of 25) # responded that 4th tier cigarettes are “{n}ever or not-at-all
comparable” to “all other cigarettes.”*

Further, petitioner submitted evidence showing that customer perceptions differ with
respect to 4th tier versus other tier cigarettes.?> | find this evidence to be persuasive.

Brand Loyalty. The staff report notes that “{b}rand loyalty is generally strong in non-4th
tier cigarettes while 4th tier cigarettes see lower levels of brand loyalty.”8¢ As 4th tier cigarette
smokers are primarily buying because of price, brand loyalty is less important to them.?” In my
view, significant differences in brand loyalty further show differences between 4th tier and

other cigarettes.

82 CR/PR at Table E-1 (at E-4) (comparison of 4th tier cigarettes to 1st, 2nd, 3rd and all other tiers).
Three out of five U.S. producers indicated that 4th tier cigarettes were “{n}ever or not-at-all
comparable” to tiers 1 or 2. Id. Two out of four (or half) of the U.S. producers indicated that 4th tier
producers were “{n}ever or not-at-all comparable” to the 3rd tier. /d. Three of five U.S. producers
indicated that 4th tier cigarettes were “{n}ever or not-at-all comparable” to “all other cigarettes.” /Id.

8 CR/PR at Table E-1 (at E-4). The majority of U.S. purchasers indicated that 4th tier cigarettes were
“{n}ever or not-at-all comparable” to tiers 1-3 and “all other cigarettes.” Id.

84 CR/PR at Table E-1 (at E-4). | further note that even excluding the *** U.S. purchasers identified by
KT&G, *** See CR/PR at Table E-1 (at E-4) (***).

8 petitioner’s Prehearing Brief at Attachment 3 (Declaration of ***). As noted, | disagree with KT&G
that the *** should not be given weight. See KT&G's Final Comments at 5 (“Petitioner offers no
objective evidence that higher stem content leads to measurable quality differences for consumers.”).

8 CR/PR at I-9. The record indicates there is a high degree of brand loyalty for 1t tier (Premium)
products, and somewhat lesser brand loyalty for 2" tier products (Branded Discount) and 3™ tier
products (Sub-Generic/Private Label). Seeid., id. at I1-8, 11-9, Table E-7 (at E-17 (***); Petitioner’s
Prehearing Brief at 17. In contrast, the weight of the record indicates there is very little or no brand
loyalty for 4*" tier products. /d. at |-9; Table E-7 (at E-17 (***).

87 CR/PR at 11-8 (“U.S. producer *** reported that consumers of 4th tier cigarettes smoke multiple
brands and are price sensitive when making purchasing decisions, and U.S. producer *** reported that
4th tier cigarette smokers typically purchase the lowest-priced product.”); see also id. at 11-6 to 1I-7;
Petitioner’s Prehearing Brief at 38; Petitioner’s Final Comments at 15 (price differential).
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In sum, | find that U.S. producer and U.S. purchaser perceptions show a clear dividing
line between 4th tier and other cigarettes.

F. Price.

Petitioner argues there are significant pricing differences between 4th tier and other
cigarettes.®® In contrast, KT&G argues that prices are arrayed along a continuum, with
substantial overlap between 4th tier cigarettes and discount brands.8?

The four cigarette product tiers consist of: 1st tier (Premium), 2nd tier (Branded
Discount), 3rd tier (Sub-Generic/Private Label) and 4th tier (heavily discounted).?® As discussed
below, there are significant differences in the prices for 4th tier cigarettes compared to the
other cigarettes.

Price is a very important factor in the cigarette industry. This is illustrated by the
divergent U.S. consumption trends for the low-priced 4th tier cigarettes compared to other
cigarettes. U.S. consumption for all cigarettes (tiers 1-4) decreased *** percent from 2017 to
2019.%% In contrast, U.S. consumption for 4th tier cigarettes increased *** percent from 2017

to 2019.°2 In my view, the divergent U.S. consumption trends indicate, and the pricing data

8 CR/PR at |-8 (“there is a consensus that 4th tier cigarettes are deeply discounted products.”);
Petitioner’s Prehearing Brief at 33; Petitioner’s Posthearing Brief at 5, Petitioner’s Final Comments at 15.
8 KT&G’s Prehearing Brief at 44 (“this is not a market where there are clearly delineated breaks in
pricing for different types of product.”), id. at 42-46, Figure 2 (at 46) (no clear price break between 4th
tier and other cigarettes); KT&G Posthearing Brief at 6.

% CR/PR at I-8.

91 CR/PR at Table C-2 (all cigarettes, expanded DLP: U.S. consumption quantity).

92 CR/PR at Table C-1 (4th tier cigarettes coextensive with the scope: U.S. consumption quantity); see
also Tr. at 79 (testimony of Dan Pickard, counsel for petitioner).
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confirm, that there are separate markets for 4th tier and other cigarettes which supports
finding a clear dividing line.®3

In my view, the weight of the record indicates there are significant price distinctions
between 4th tier and other cigarettes. 4th tier producers sell low quality products at low
prices.%* As petitioner notes, there are significant price differences between 4th tier and other
cigarettes throughout the POI.°> The average unit value (AUV) of 4th tier cigarettes in 2020 was
S$*** per carton, while the average unit value of other cigarettes was *** at $*** per carton.®®
Thus, 4th tier cigarettes were on average *** percent less expensive (or ***) compared to

other cigarettes.”’

%3 See Sections I.A. to I.E, above (reviewing distinctions between 4th tier and other cigarettes in terms
of: 1) physical differences, which impact as quality, smoothness, taste, 2) limited interchangeability, 3)
separate manufacturing facilities and employees, 4) new channels of distribution, and 5) producer and
customer perceptions.).

9 See Section I.A. (physical characteristics), above; see also CR/PR at E-10 (“{P}etitioner contends that
customers perceive 4th tier cigarettes to be cheaper, of lower quality, and have customers that are not
typically brand loyal.”); Petitioner’s Posthearing Brief, Exhibit 7; id. at 61 (“It simply makes no sense that,
if 4™ tier products were of equal or similar quality to non-4™" tier products that 4™ tier products would
continue to be sold at such a significant discount.”).

% CR/PR at Table E-1 (at E-4); id. at Table E-6 (at E-12).

% CR/PR at Table E-1 (at E-4); see also Petitioner’s Posthearing Brief at 5 (asserting the staff report
confirms there was a significant price difference between 4th tier and other cigarettes throughout the
POI), citing CR/PR at Table E-1 (at E-4), Table E-6 (at E-12); Petitioner’s Prehearing Brief at 33-34 (prices
differ significantly between 4th tier and other cigarettes); Petitioner’s Final Comments at 15.

7 See Id.
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Further, the majority of U.S. producers (3 of 5)°® and U.S. purchasers (15 of 28)%°
indicated that 4th tier and “all other cigarettes” are “{n}ever or not-at-all comparabl{y}”
priced.’® The views of the U.S. producers and US. purchasers confirm there are significant
price differences.%!

I do not find KT&G’s arguments concerning the overlap in prices between 4th tier
cigarettes and discount brands to be persuasive. The Majors offer various programs, including
Every Day Low Price (EDLP) contracts, ***.192 Where such programs are in effect, *** 103
Notably, petitioner submitted a sworn *** declaration that confirms where 4th tier products
are *** 104 1n my view, such *** in assessing price comparisons between 4th tier cigarettes and

other tiers. | find that these programs ***. Therefore, | find that *** between 4th tier and

other tiers should be given less weight.10

% CR/PR at Table E-1 (at E-4) (4th tier cigarettes versus 1st, 2nd, 3rd and all other tiers). Four out of
five U.S. producers indicated that 4th tier cigarettes were “{n}ever or not-at-all comparable” to the 1st
tier. Id. Three out of five U.S. producer indicated that 4th tier cigarettes were “{n}ever or not-at-all
comparable” to the 2nd tier. I/d. Two out of four (or half) of the U.S. producers indicated that 4th tier
producers were “{n}ever or not-at-all comparable” to the 3rd tier. I/d. Three out of five U.S. producers
indicated that 4th tier cigarettes were “{n}ever or not-at-all comparable” to “all other cigarettes.” Id.

% CR/PR at Table E-1 (at E-4) (4th tier cigarettes versus 1st, 2nd, 3rd and all other tiers). The majority
of U.S. purchasers indicated that 4th tier cigarettes were “{n}ever or not-at-all comparable” to tiers 1-3
and “all other cigarettes.” Id.

100 CR/PR at Table E-1 (at E-4).

101 CR/PR at Table E-1 (at E-4).

102 petitioner’s Prehearing Brief at Exhibit 2 (***), at 1, para. 14; id. at Exhibit 14 (***, at 1, para. 6.
See also CR/PR at I-9 (the Majors offer ”"Every Day Low Price” (EDL) price contracts to retailers).

103 See jd. Under such arrangements, ***, See id. Thus, the 4th tier firms ***. Id. Therefore, the 4th
tier producers ***, See id.

104 See Petitioner’s Prehearing Brief at Exhibit 14 (***), at 1, para. 6.

105 The weight of the record indicates that in the cigarette industry price and quality are closely
related. See CR/PR at E-10 (“{P}etitioner contends that customers perceive 4th tier cigarettes to be
cheaper, of lower quality, and have customers that are not typically brand loyal.”).
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In my view, the *** price differences further confirm that 4th tier cigarettes are distinct
products.1%¢ 197 | find that pricing differences between 4th tier and other cigarettes support
finding a clear dividing line between these products.

G. Conclusion.

In my view, the weight of the record shows that there are clear dividing lines between
4th tier cigarettes and other cigarettes. Consequently, | define a single domestic like product
coextensive with the scope of this investigation.108
Il. Domestic Industry

| agree with the View of the Commission that in defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic
production of the like product, whether toll-produced, captively consumed, or sold in the
domestic merchant market.'%® However, | define the domestic like product as 4th tier
cigarettes rather than all cigarettes.'!® Therefore, | define the domestic industry to include all

U.S. producers of 4th tier cigarettes.

106 Ath tier cigarettes are lower in quality (as reflected by the higher stem content, the location of the
leaf selection on the tobacco plant, the tobacco grade, and customer perceptions) — as compared to
other cigarettes. The low quality of 4th tier cigarettes is an integral component and directly correlates
to low prices. See CR/PR at E-10; Petitioner’s Posthearing Brief, Exhibit 7 (customers perceive 4th tier
cigarettes to be cheaper, of lower quality, and have customers that are not typically brand loyal). As
discussed above, the 4th tier cigarettes are manufactured by non-integrated producers that purchase
lower quality tobacco. See Sections I.A. (physical characteristics), I.C. (manufacturing), above. As noted,
4th tier cigarettes are lower in quality and are sold *** of other cigarettes.

107 E.g., CR/PR at I-9 (the Majors offer ”Every Day Low Price” (EDL) price contracts to retailers);
Petitioner’s Prehearing Brief at Exhibit 2 (***), at 1, para. 14, Exhibit 14 (***), at 1, para. 6.

1% In my view, there is a distinct segment of the overall cigarette industry. This segment is comprised
of 4" tier cigarette producers that purchase rather than grow less expensive tobacco and offer smokers
a lower quality albeit more affordable product.

199 views of the Commission at 26.

110 See Section I. (domestic like product), above.
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4t Tier Firms. The parties disagree as to which U.S. companies manufacture 4th tier
cigarettes - and the brands/products sold as 4th tier products. The petitioner initially identified
four producers of 4th tier producers.!*! In contrast, KT&G argues that at least two other U.S.
cigarette companies (i.e., Liggett and ITG, formerly known as Commonwealth) also produce 4th
tier cigarettes— or that certain brands/products sold by these firms are 4th tier.1*? The
Commission’s staff compiled data for U.S. producers of 4th tier cigarettes. The staff included
the four firms the petitioner identified, but added one *** company.'** Notably, the report
identifies five U.S. firms as producers of 4th tier cigarettes — and data was collected for those

entities.’? In my view, there are significant distinctions between the five U.S. producers listed

111 petition, Exhibit I-1 (U.S. producers of 4th tier cigarettes: Cheyenne, Dosal, Native Trade and
Xcaliber). However, the Commission staff identified a fifth U.S. producer of 4th tier cigarettes, i.e.,
Farmers Tobacco. CR/PR at I-8, 1ll-2, Table IlI-5 (at IlI-5), Table VI-4 (at VI-6), Table F-3 (at. F-7). Farmer’s
tobacco accounts for *** U.S. production of 4th tier cigarettes, i.e., ***. Id. at Table IlI-1 (at Ill-2).

"2 £ g., KT&G Prehearing Brief at 30 (“Liggett which *** produces ‘4th Tier’ cigarettes, also has
primarily production facilities.”), at 37 (“Liggett Select and USA Gold — neither of which is produced by a
company identified as ‘4™" tier’ by Petitioner.”), at 54 n.180, citing Smith Wholesale Co. v. R.J. Reynold
Tobacco Co., 477 Fed. 854, 857 (6™ Cir. 2007) (stating that “fourth-tier” brands are produced by Liggett
and Commonwealth.”) (“Smith Wholesale”). ITG was formerly known as Commonwealth. Petitioner
Posthearing Brief at 4 n.5. Petitioner argues that the language quoted in the 6% Circuit decision in Smith
Wholesale is dicta and the court mistakenly confused Liggett and Commonwealth (now ITG) for smaller
manufacturers. Id., Exhibit 12 (Affidavit of ***), paragraph 14; Petitioner Final Comments at 14 n.38
(“{As KT&G is well aware, there is dicta in a 6th Circuit decision that incorrectly indicated that Liggett
and Commonwealth sold 4th tier brands in 2007.”). Another firm identified by KTG (***) does not
produce 4th tier cigarettes. Cf. KT&G Final Comments at 5 with CR/PR at I-8 (listing *** five firms that
produce 4th tier cigarettes), id. at I-4 (“Currently, five firms are known to produce 4th tier cigarettes in
the {U.S.}").

113 CR/PR at I-8 (also identifying *** as a 4th tier producer), 11I-2, Table 11I-5 (at 11I-5), Table VI-4 (at VI-
6), Table F-3 (at F-7). Petitioner does not contest the inclusion of ***. See Petitioner’s Prehearing Brief
at 44 n.194 (citing *** U.S. producers questionnaire response).

114 CR/PR at I-8 (“Five firms, Xcaliber, Cheyenne, Native Trading, Farmers {Tobacco} and Dosal,
produce 4" tier cigarettes in the United States.”), Table Ill-1 (at l1I-2); cf. id. at I-4 (identifying the leading
U.S. producers of 4™ tier cigarettes as ***). The petitioner’s members include two of the five U.S.
producers of 4th tier cigarettes - Xcaliber and Cheyanne. Petition at 1. All five U.S. producers of 4th tier
cigarettes submitted questionnaire responses. CR/PR at IlI-1, 11I-10, V-28. The staff report presents
aggregated data for the 4th tier producers based on this group. In my view, an expansion of the U.S.
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in the report and Liggett and ITG. The five 4th tier companies are not integrated producers.!>
Rather, these smaller companies purchase tobacco from unrelated companies — rather than
grow tobacco themselves.'!® In contrast, Liggett and ITG are larger vertically integrated
producers (both are part of the “Big 4”) — they grow tobacco and produce higher quality
products albeit such products may in certain instances be sold at more competitive discounted
rates than 1st tier cigarettes.’” The five small U.S. companies purchase lower quality tobacco —
and sell lower quality cigarette products.''® Notably, they self-identify as 4th tier producers of
cigarettes.''® In contrast, Liggett and ITG do not self-identify as 4th tier producers — and they

do not sell or market their brands/products as such.'?® Thus, there are significant distinctions.

producers of 4™ tier cigarettes (or brands) as advocated by KT&G is not warranted. There are distinct
differences between the small 4th tier producers and the two larger producers.

115 CR/PR at I-14 (“Smaller cigarette manufacturers, such as tier four manufacturers, typically
purchase blended tobacco from primary processors”), E-10 (“In its postconference brief, the petitioner
indicated that non-4th tier cigarette producers are vertically integrated, while 4th tier cigarette
manufacturers buy their tobacco blends for further processing”); Petitioner’s Prehearing Brief at 1, 31,
Petitioner’s Final Comments at 14 (4th tier producers have non-integrated production).

116 CR/PR at E-10, I-14; Petitioner’s Prehearing Brief at 1; 31; Petitioner’s Final Comments at 14.

117 CR/PR at I-8 (“middle-tier producer, Liggett”), at II-1 (staff sent a U.S. producer questionnaire to
the Liggett Group which indicated that “they do not produce cigarettes that would be classified in the
4th tier.”). ITG (formerly Commonwealth) is a Major cigarette producer. See Id.; see also Petitioner’s
Prehearing Brief at 32 (non-4th tier producers are frequently vertically integrated).

118 The 4th tier cigarette producers use lower quality tobacco blends with higher stem counts. See
Section I.A., below (physical characteristics); see also CR/PR at I-4, 1-8-9, 1I-1, Table E-2 (at E-6) (***);
Petitioner’s Prehearing Brief at 1; Petitioner’s Final Comments at 14. In contrast, Liggett and ITG are
large integrated producers, part of the “Big 4,” that produce cigarettes with higher quality tobacco. See
Petitioner’s Prehearing Brief, Exhibit 23 (Declaration of Ric DeLeon, State of the Cigarette Department of
GHRA, Greater Houston Retailers Cooperative Association (Feb. 2020) (“GHRA is now a direct buying
customer of the Big 4! We now buy directly from Philip Morris USA (PM USA), RJ Reynolds Tobacco
Company (RAl), Imperial Tobacco Group (ITG), and Liggett Vector Brands (LVB)”). Further, these lower
quality products are sold at lower prices. See Section I.F. (price), below.

119 CR/PR at llI-1 n.2 (The “Liggett Group” itself indicated it does “not produce cigarettes that would
be classified in the 4th tier”). The “Liggett Group did provide usable questionnaire data for parts 1 and
5...7 Id.at lll-1 n.2. The Commission’s ***,

120 CR/PR at I-8 (indicating that ITG (formerly known as Commonwealth” is one of the Majors, while
Liggett is a “middle-tier producer.”), id. (“These firms {the Majors and Liggett} produce cigarettes in tiers
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In my view, the additional companies KT&G identifies (including Liggett and ITG) are not U.S.
producers of 4th tier cigarettes, as defined by the scope of this investigation.

There are no related parties in this investigation.
lll.  Material Injury by Reason of Subject Imports

I Join the Views of the Commission in its discussion of the legal standards relevant to
material injury. My dissenting views on material injury are set forth below.?! | first note the
following conditions of competition.

Demand. Demand for 4th tier cigarettes was strong over the POI. Apparent U.S.
consumption of 4th tier cigarettes increased *** percent from 2017 to 2019, and was ***
percent higher in interim 2020 than in interim 2019.%22

Substitutability. There is a high degree of substitutability between domestically

produced 4th tier cigarettes and 4th tier cigarettes from Korea.'?* Further, price is a very

important factor in purchasing decisions for 4th tier cigarettes.?*

1-3.”) (bracketed material added); see also Petitioner’s Prehearing Brief at 27 (Liggett Vector is as a non-
4th tier producer), 32 (same).

121 Having defined the domestic like product as 4th tier cigarettes | limit my analysis to the data
collected with respect to the 4th tier rather than the limited data collected by the Commission
pertaining to the overall cigarette industry. Therefore, | rely upon the data presented in Table C-1 (4th
tier industry) and the other pertinent sections of the report, as well as other relevant information on the
record. See CR/PR at Table C-1 (“Co-extensive domestic like product”).

122 CR/PR at Table C-1 (“Co-extensive domestic like product”). As previously noted, there were
divergent U.S. consumption trends for the overall cigarettes (including all four tiers). Id. at Table C-2
(expanded domestic like product: all cigarettes). As noted, having defined the domestic like product as
4th tier cigarettes my analysis is based on the 4th tier data. See Section I., above.

123 CR/PR at 11-10 (staff’s views on substitutability).

124 CR/PR at II-10 (“The most often cited top three factors firms consider in their purchasing decisions
for 4th tier cigarettes were price (21 firms), quality (7 firms), and availability/supply (7 firms).”).

80



Exiting 4th Tier Firms. During the POI, *** U.S. firms producing 4th tier cigarettes exited

the industry.’?> There are only five remaining U.S. producers of 4th tier cigarettes.12®

A. Volume of Subject Imports

Subject import volume continuously increased during the first three full years of the POI
and was higher during interim 2020 than in interim 2019. The volume of subject imports
increased from *** cartons in 2017 to *** cartons in 2018 to *** cartons in 2019; subject
imports were higher in interim 2020, at *** cartons, than in interim 2019, at *** cartons.'?
Subject import volume was *** percent higher in 2018 than in 2017 and *** percent higher in
2019 thanin 2018, and *** percent higher in 2019 than in 2017, and *** percent higher in
interim 2020 than in interim 2019.12% Thus, subject import volume increased *** during the
latter portion of the POl and in interim 2020, at *** rates than the increase in apparent U.S.
consumption, enabling subject imports to increase their share of the U.S. market.

Market Share Shifts. Subject imports’ share of U.S. apparent consumption continuously

increased during the first three full years of the POl and was higher during interim 2020 than in
interim 2019. Subject imports’ market share (by quantity) increased *** from *** percent in
2017 to *** percent in 2018 before *** increasing to *** percent in 2019, for an overall
increase of *** percentage points.'?° Further, their market share was higher in interim 2020

(***) percent) than in interim 2019 (***) percent). Subject imports’ share of apparent U.S.

125 CR/PR at VI-1; see also Section Il1.C. (discussing the *** exiting 4th tier firms), below.

126 CR/PR at I-8 (listing five U.S. producers of 4th tier cigarettes). Thus, *** percent), of the U.S.
producers of 4th tier cigarettes exited the market during the POI.

127.CR/PR at Table IV-2.

128 CR/PR at Table IV-2 (at IV-4); Table C-1.

129 CR/PR at Table IV-2 (at IV-5); Table C-1.
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consumption was highest in interim 2020. Thus, subject imports’ share of U.S. consumption (by
guantity) increased by *** percent from 2017 to 2018 and by *** percent from 2018 to 2019,
and was *** percent higher in interim 2020 than in interim 2019.%3° In contrast, the U.S.
producer’s’ share of U.S. apparent consumption continuously decreased during the first three
full years of the POl and was lower during interim 2020 than in interim 2019. The U.S.
producer’s share of U.S. apparent consumption (by quantity) decreased by *** percent from
2017 to 2018 and by *** percent from 2018 to 2019, for an overall decrease of *** percent
from 2017 to 2019.13! The domestic industry’s market share was *** percent lower in interim
2020 than in interim 2019.132 | find that the increase in the subject imports market share came
at the expense of the U.S. producer’s market share.'33

Additionally, the ratio of subject imports to U.S. production continuously increased
during the full years of the POl and was higher during interim 2020 than in interim 2019.134 The
ratio of subject imports to U.S. production increased from *** percent in 2017 to *** percent
in 2018, and *** percent in 2019, for an overall increase of *** percentage points from 2017 to
2019.1%

| find that the volume of subject imports, and increase in that volume, are significant

absolutely and relative to U.S. consumption.

130 CR/PR at Table IV-2 (at IV-5); Table C-1.

131 CR/PR at Table IV-2 (at IV-4); Table C-1.

132 CR/PR at Table IV-2 (at IV-4); Table C-1.

133 CR/PR at Table C-1 (co-extensive domestic like product: share of U.S. consumption quality).
134 CR/PR at Table IV-2 (at IV-4).

135 See CR/PR at Table IV-2 (at IV-4).
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B. Price Effect of the Subject Imports

As discussed above, | find that subject imports and the domestic like product are highly

substitutable and that price is a very important purchasing factor for 4th tier cigarettes.3®

Underselling/Overselling. The Commission collected pricing information for nine

products, comprised of products 1-3 for sales in Missouri, products 4-6 for sales in Oklahoma,
and products 7-9 for sales in Florida.'®” These pricing data show that subject import undersold
the domestic like product in the majority of instances. Subject imports undersold the domestic
like product in 73 out of 126 (or 57.9 percent) of instances at margins ranging between 0.4 to
19.9 percent.'3® Subject imports oversold the domestic like product in the remaining 53
instances (or 42.0 percent) of instances at margins ranging between 0.5 to 34.1 percent.'*® The
guantity of subject imports in the underselling comparisons was *** cartons (*** percent),

compared to *** cartons (*** percent) in the overselling comparisons.4°

136 CR/PR at II-10 (substitutability), id. (“factors affecting purchasing decisions”: “{p}rice as the most
frequently cited first-most important factor ... .”); Table 1I-6 (at lI-11) (“Ranking of factors used in
purchasing decisions as reported by U.S. purchasers, by factor”: the majority listed price/cost in the first
rank).

137 CR/PR at Table V-13 (at V-27).

138 CR/PR at Table V-13 (at V-27). Thus, the pricing data show underselling in the majority of the
instances.

139 CR/PR at Table V-13 (at V-27). Instances of underselling were for: ***, In contrast, instances of
overselling were limited to: ***. CR/PR at Table V-13 (at V-27).

140 CR/PR at Table V-13 (at V-27). The record suggests that price comparisons for the products sold
in *** state taxes. See CR/PR at Table V-13 (at V-27). With respect to the *** pricing data, petitioner
suggests that the U.S. prices ***. See CR/PR at V-5 (*** CR/PR at V-5 n.4; see also id. at Figure I-1, [-12
(showing state tax variations per pack of cigarette; the *** state tax is ***), I-11 (“the federal excise tax
rate is $1.01 per pack while other taxes vary by location.”). In contrast, KT&G suggests that the price
comparisons for ***, KT&G’s Prehearing Brief at 48 (“After removing state taxes from the average unit
values, there is still significant variation in prices.”). In my view, the record provides sufficient data to
reach a conclusion on price effects notwithstanding the conflicting positions of the parties with respect
to the Florida pricing data. | find that the subject imports undersold the domestic products during the
POI.
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Lost Sales and Lost Revenue. | have also considered the lost sales and lost revenue data.

Petitioner reported lost sales and lost revenue.'*! In the final phase of the investigation, the
Commission requested U.S. producers of 4th tier cigarettes to report purchases with which they
experienced instances of lost sales or revenue due to competition from imports of 4th tier
cigarettes from Korea during the POI.14? In particular, the Commission contacted 74 purchasers
and received responses from 32 purchasers. 43 Of the responding purchasers, eight reported
that, since 2017, they had purchased imported 4th tier cigarettes from Korea instead of U.S.-
produced product. 4 All eight of these purchasers reported that subject import prices were
lower than U.S.-produced product, and seven of these purchasers reported that price was a
primary reason for purchasing imported product rather than U.S.-produced product. Four
purchasers estimated the quantity of 4th tier cigarettes from Korea purchased instead of
domestic product at *** cartons.14

In sum, | find that subject imports significantly undersold the domestic like product.
Given the high degree of substitutability of the products and the importance of price in
purchasing decisions, | also find that the underselling led to a shift in market share from the

domestic products to subject imports during the POI, particularly from 2018 to 2019 and during

interim 2020.14¢

141 CR/PR at V-28; Petitioner’s Prehearing Brief at 48. 64 (“at least *** in confirmed lost sales to
Korean imports over the POI”); Petitioner’s Posthearing Brief at 45.

142 CR/PR at V-28.

143 CR/PR at V-28.

144 CR/PR at V-28.

145 CR/PR at V-28 (lost sales and lost revenue), Table V-15 (at V-30).

146 CR/PR at Table C-1 (“Co-extensive domestic like product”).
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Conclusion. As | have found that subject imports significantly undersold the domestic
like product and took sales and market share from the domestic industry, | find that subject
imports had significant price effects.

C. Impact of the Subject Imports

Exiting 4th Tier Firms. During the POl *** U.S. producers of 4th tier firms went out of

business.*” Notably, *** of the firms exited the market *** 148

Market Share and Shipment Indicators. As discussed above, from 2017-2019, subject

imports increased their share of the U.S. market by *** percentage points.'*° At the same time,
U.S. producers lost *** percentage points of market share. Notably, from 2018 to 2019,
subject imports increased their market share by *** percentage points while the domestic
industry lost *** percentage points.'>® Subject imports’ market share in interim 2020 was ***
percentage points higher than in interim 2019, while the domestic industry’s market share was
*** percent lower in interim 2020 than in interim 2019.%°! This shift in market share was
facilitated by significant underselling and is confirmed by lost sales data.*>?

From 2017-2019, apparent U.S. consumption of 4th tier cigarettes increased by ***

percent.’>> Meanwhile, the domestic industry only increased U.S. shipments by *** percent.>*

From 2018-2019 when subject imports increased their market share significantly, apparent U.S.

147 CR/PR at V-28; Petitioner’s Prehearing Brief at 48 (“{S}ubject imports have significantly
contributed to the closure of two U.S. producers and the loss of American jobs at those facilities.”).

148 CR/PR at V-28. Thus, *** out of seven (or *** percent) of the 4th tier firms exited the market
during the POI.

149 CR/PR at Table C-1.

150 /d

151 /d'

152 See Section 111.B., above.

153 CR/PR at Table C-1.

154 CR/PR at Table C-1.
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consumption of 4th tier cigarettes increased by *** percent while the domestic industry only
increased U.S. shipments by *** percent. Apparent U.S. consumption was *** percent higher
in interim 2020 than in interim 2019, while U.S. producers only increased their U.S. shipments
by *** percent as subject imports further increased their market share at the expense of the
domestic industry.t>>

| find that the significant volume of subject imports, which significantly undersold the
domestic like product, took sales and market share from the domestic industry, particularly
from 2018 to 2019 and in interim 2020. As a result, the subject imports caused the shipments
and revenues for the domestic industry to be significantly lower than they otherwise would
have been, especially in light of increasing U.S. consumption of 4th tier cigarettes over the POI.
Consequently, | find that subject imports had a significant impact on the domestic industry.

Escrow Payments: Adjusted Indicators. The parties strenuously disagree on how escrow

payments should be viewed in terms of the U.S. producers’ financial results —and both sides
presented lengthy arguments and voluminous supporting documentation.*® KT&G argues that
under basic accounting principles, escrow funds should be treated as assets rather than

expenses.®” In contrast, petitioner asserts that these payments should be treated as operating

155 Id

156 | incorporate the Views of the Commission regarding the parties’ positions on escrow payments.
Views of the Commission at 43 n.184. Subsequent to the Master Settlement Agreement (MSA), state
statutes require a cigarette manufacturer to either become a signatory to the MSA or remain a Non-
Participating Manufacturer (“NPM”) and fund escrow accounts. CR/PR at |-12 to I-13. *** 4th tier
cigarette producers are NPMs and are required to make quarterly or annual payments into qualified
banks’ escrow funds, with amounts based on the number of cigarettes or cigarette equivalents sold in
each state. 4th tier U.S. producers ***, CR/PR at Table VI-4 (at VI-9), “Note 1.” However, ***  |d, ***
accounts for *** percent of overall U.S. production of 4th tier cigarettes. /d. at Table IlI-1, 11I-2.

157 KT&G Prehearing Brief at 123-32.
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expenses more akin to the payment under the MSA.'® Further, petitioner acknowledges that
there is some variation in how U.S. 4th tier producers reported escrow payments in their
accounting records.>®

With respect to the financial results on 4th tier cigarettes, Section VI of the report
classifies “MSA and NPM escrow payments as a separate component COGS.”%% |n contrast,
Appendix H of the report presents an “alternative treatment of NPM escrow payments” with
respect to the “U.S. producers’ financial results on 4th tier cigarettes.” 16!

| have considered the parties arguments and the various “alternative” treatments of the
financial results presented in the report. To the extent an “alternative treatment of NPM
escrow payments” is warranted to account for differences in how the U.S. producers treat such
payments, | view the “company-specific accounting treatment” (Table H-4) of the 4th tier
cigarette producers to be appropriate.'®? However, even based on the alternative data,
because significant underselling caused subject imports to capture sales and market share from
the domestic industry, especially from 2018 to 2019 and during the interim period, | again find
that subject imports caused the domestic industry to have significantly lower shipments and

revenues that they could have achieved, given the increasing U.S. consumption over the POI.

158 petitioner Posthearing Brief at 12-14 (The Commission should examine the health of the domestic
industry post-escrow deposits).

159 CR/PR at VI-14 (“*** js the *** 4th tier cigarette producer reporting financial results to the
Commission that incurs MSA obligations, which the company classified as a component of COGS.”).

160 CR/PR at Table VI-4 (at VI-9), “Note 1.”; id. at VI-13 to VI-16 (MSA and NPM escrow payments).

161 CR/PR at Appendix H (“U.S. producers’ financial results on 4th tier cigarettes (alternative
treatment of escrow payment)”), at H-1 to H-17.

162 CR/PR at Table H-4 (“4th tier cigarettes: Results of operations of U.S. producers (reflecting
company-specific accounting treatment of all NPM escrow payments), 2017-19, January-June 2019, and
January-June 2020.”), H-10 to H-11 (“4th tier cigarettes: Results of operations of U.S. producers
(reflecting company-specific accounting treatment of all NPM escrow payments), 2017-19, January-June
2019, and January-June 2020.”).
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In sum, | find that the subject imports had a significant impact on the domestic industry.
IV. Conclusion

For the reasons stated above, | find that an industry in the United States is materially
injured by reason of imports of 4th tier cigarettes from Korea that Commerce has determined

are sold in the United States at less than fair value.
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Separate and Dissenting Views
of Commissioner Rhonda K. Schmidtlein

Based on the record in the final phase of this investigation, | determine that an industry
in the United States is threatened with material injury by reason of imports of 4th tier
cigarettes from Korea found by the U.S. Department of Commerce (“Commerce”) to be sold in
the United States at less than fair value.!

| join my colleagues in determining that the domestic like product includes all cigarettes,
and therefore join the majority opinion with respect to the sections I-IV.B regarding
background, domestic like product, domestic industry, legal standards for present material
injury, and conditions of competition.? In these dissenting views, | first discuss the legal
standards, including the standard for finding threat of material injury, and thereafter provide
my findings regarding the volume, price, and impact of the subject imports.

I Threat of Material Injury by Reason of Subject Imports from Korea

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.? In making this

determination, the Commission must consider the volume of subject imports, their effect on

1 As explained in the majority views, there is no common definition or understanding of 4th tier
cigarettes. | use this term in my analysis to refer to the in-scope merchandise, which was defined by
petitioner as 4th tier cigarettes.

2 As noted in the majority views, the petitioner in this case is the Coalition Against Korean
Cigarettes. The respondents are KT&G Corporation, a producer and exporter of subject merchandise in
Korea, and KT&G USA Corporation, an importer of the subject merchandise (collectively, “KT&G").

$19 U.S.C. §§ 1671d(b), 1673d(b).
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prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.* The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”> In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.® No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry.”’

Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,? it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.® In identifying a causal
link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic

industry. This evaluation under the “by reason of” standard must ensure that subject imports

419 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

519 U.S.C. § 1677(7)(A).

619 U.S.C. § 1677(7)(C)(iii).

719 U.S.C. § 1677(7)(C)(iii).

819 U.S.C. §§ 1671d(b), 1673d(b).

® Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).
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are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.®

In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material
injury threshold.!! In performing its examination, however, the Commission need not isolate

the injury caused by other factors from injury caused by unfairly traded imports.'> Nor does the

10 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).

11 SAA at 851-52 (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.

12 SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
(Continued...)
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IlI

“by reason of” standard require that unfairly traded imports be the “principal” cause of injury
or contemplate that injury from unfairly traded imports be weighed against other factors, such
as nonsubject imports, which may be contributing to overall injury to an industry.'? It is clear
that the existence of injury caused by other factors does not compel a negative
determination.

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject

imports.”*> The Commission ensures that it has “evidence in the record” to “show that the

harm occurred ‘by reason of’ the LTFV imports,” and that it is “not attributing injury from other

Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,” then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

135, Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

14 See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

15 Mittal Steel, 542 F.3d at 876 &78; see also id. at 873 (“While the Commission may not enter
an affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 793 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.
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sources to the subject imports.” ¢ The Federal Circuit has examined and affirmed various
Commission methodologies and has disavowed “rigid adherence to a specific formula.”!’

The question of whether the material injury or threat thereof threshold for subject
imports is satisfied notwithstanding any injury from other factors is factual, subject to review
under the substantial evidence standard. Congress has delegated this factual finding to the
Commission because of the agency’s institutional expertise in resolving injury issues.®

The statute explicitly sets forth the relevant volume, price, and impact factors to be
considered in the Commission’s analysis. Section 771(7)(C)(i) of the Tariff Act provides that the
“Commission shall consider whether the volume of imports of the merchandise, or any increase
in that volume, either in absolute terms or relative to production or consumption in the United
States, is significant.”*?

Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the
subject imports, the Commission shall consider whether

(I) there has been significant price underselling by the imported

merchandise as compared with the price of domestic like products
of the United States, and

18 Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 877-79. We note
that one relevant “other factor” may involve the presence of significant volumes of price-competitive
nonsubject imports in the U.S. market, particularly when a commodity product is at issue. In
appropriate cases, the Commission collects information regarding nonsubject imports and producers in
nonsubject countries in order to conduct its analysis.

7 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).

18 mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).

1919 U.S.C. § 1677(7)(C)(i).
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(I1) the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.?°

Section 771(7)(C)(iii) of the Tariff Act provides that examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on
the state of the industry.”?! These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development, and factors affecting domestic prices. No single
factor is dispositive and all relevant factors are considered “within the context of the business
cycle and conditions of competition that are distinctive to the affected industry.”??

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing
whether “further dumped or subsidized imports are imminent and whether material injury by
reason of imports would occur unless an order is issued or a suspension agreement is
accepted.”?3> The Commission may not make such a determination “on the basis of mere
conjecture or supposition,” and considers the threat factors “as a whole” in making its

determination whether dumped or subsidized imports are imminent and whether material

2019 U.S.C. § 1677(7)(C)(ii).

2119 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations, the
Commission considers, in addition to imports, other factors that may be contributing to overall injury.
While these factors, in some cases, may account for the injury to the domestic industry, they also may
demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to dumped
or subsidized imports.”).

2219 U.S.C. § 1677(7)(C)(iii). This provision was amended by the Trade Preferences Extension
Act of 2015, Pub. L. 114-27.

2219 U.S.C. § 1677(7)(F)(ii).
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injury by reason of subject imports would occur unless an order is issued.?* In making my
determination, | consider all statutory threat factors that are relevant to this investigation.?

B. Likely Volume of Subject Imports

The volume of subject imports grew at increasing rates during the period of
investigation (“POI”).26 The volume of subject imports was *** cartons in 2017, *** cartons in
2018, and *** cartons in 2019; the volume was *** cartons in interim 2019 and *** cartons in

interim 2020.?” Thus, subject import volume increased by *** percent from 2017 to 2018 and

2419 U.S.C. § 1677(7)(F)(ii).

2> These factors are as follows:

() if a countervailable subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to whether the countervailable
subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the
subject merchandise are likely to increase,

(1) any existing unused production capacity or imminent, substantial increase in production
capacity in the exporting country indicating the likelihood of substantially increased imports of the
subject merchandise into the United States, taking into account the availability of other export markets
to absorb any additional exports,

(1) a significant rate of increase of the volume or market penetration of imports of the subject
merchandise indicating the likelihood of substantially increased imports,

(IV) whether imports of the subject merchandise are entering at prices that are likely to have a
significant depressing or suppressing effect on domestic prices and are likely to increase demand for
further imports,

(V) inventories of the subject merchandise,

(V1) the potential for product-shifting if production facilities in the foreign country, which can be
used to produce the subject merchandise, are currently being used to produce other products,

(VINI) the actual and potential negative effects on the existing development and production
efforts of the domestic industry, including efforts to develop a derivative or more advanced version of
the domestic like product, and

(IX) any other demonstrable adverse trends that indicate the probability that there is likely to be
material injury by reason of imports (or sale for importation) of the subject merchandise (whether or
not it is actually being imported at the time).

19 U.S.C. § 1677(7)(F)(i). Statutory factor (VII) concerning agricultural products is inapplicable to
this investigation.

%6 The period of investigation includes full years 2017, 2018, 2019, and January-June (“interim”)
2020.

27 CR/PR at Tabl