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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation Nos. 701-TA-566 and 731-TA-1342 (Final)

Softwood Lumber Products from Canada

DETERMINATIONS

On the basis of the record® developed in the subject investigations, the United States
International Trade Commission (“Commission”) determines, pursuant to the Tariff Act of 1930
(“the Act”), that an industry in the United States is materially injured by reason of imports of
softwood lumber products from Canada, provided for in subheadings 4407.10.01, 4409.10.05,
4409.10.10, 4409.10.20, 4409.10.90, 4418.90.10 of the Harmonized Tariff Schedule of the
United States, that have been found by the Department of Commerce (“Commerce”) to be
subsidized by the government of Canada and sold in the United States at less than fair value
(“LTFV”).2

BACKGROUND

The Commission, pursuant to sections 705(b) and 735(b) of the Act (19 U.S.C. 1671d(b)
and 19 U.S.C. 1673d(b)), instituted these investigations effective November 25, 2016, following
receipt of a petition filed with the Commission and Commerce by the Committee Overseeing
Action for Lumber International Trade Investigations or Negotiations (“COALITION”).> The final
phase of the investigations was scheduled by the Commission following notification of
preliminary determinations by Commerce that imports of certain softwood lumber from
Canada were subsidized within the meaning of section 703(b) of the Act (19 U.S.C. 1671b(b))
and sold at LTFV within the meaning of 733(b) of the Act (19 U.S.C. 1673b(b)). Notice of the
scheduling of the final phase of the Commission’s investigations and of a public hearing to be
held in connection therewith was given by posting copies of the notice in the Office of the

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR 207.2(f)).

2 The Commission made a negative finding concerning critical circumstances with regard to LTFV
imports of this product.

> The COALITION is an ad hoc association whose members are: U.S. Lumber Coalition, Inc.,
Collum’s Lumber Products, L.L.C., Hankins, Inc., Potlach Corp., Rex Lumber Company, Seneca Sawmill
Company, Sierra Pacific Industries, Stimson Lumber Company, Swanson Group, Weyerhaeuser Company,
Carpenters Industrial Council, Giustina Land and Timber Company, Sullivan Forestry Consultants, Inc.
COALITION is “an association, a majority of whose members is composed of interested parties”
described in Section 771(9)(C) of the Act, 19 U.S.C. §§ 1677(9)(C).



Secretary, U.S. International Trade Commission, Washington, DC, and by publishing the notice
in the Federal Register on July 13, 2017 (82 FR 32376). The hearing was held in Washington, DC,
on September 12, 2017, and all persons who requested the opportunity were permitted to
appear in person or by counsel.



Views of the Commission

Based on the record in the final phase of these investigations, we determine that an
industry in the United States is materially injured by reason of imports of softwood lumber
from Canada found by the U.S. Department of Commerce (“Commerce”) to be sold in the
United States at less than fair value and to be subsidized by the government of Canada. We
also find that critical circumstances do not exist with respect to the entities exporting the
subject merchandise for which Commerce made affirmative critical circumstances
determinations.

I Background

The Committee Overseeing Action for Lumber International Trade Investigations or
Negotiations (the “COALITION” or “Petitioners”), an association (a majority of whose members
produce softwood lumber in the United States), filed the petitions in these investigations on
November 25, 2016." Representatives appeared at the hearing accompanied by counsel and
the COALITION submitted prehearing and posthearing briefs, and final comments.

Several respondent entities participated actively in the final phase of these
investigations. The government of Canada (joined by the governments of the Provinces of
Alberta, British Columbia, New Brunswick, Ontario, and Quebec), the British Columbia Lumber
Trade Council (an association a majority of whose members are producers or exporters of
subject merchandise), and Canadian producers J.D. Irving, Ltd., Eacom Timber Corp., and
Tembec, Inc. (collectively, “Joint Respondents”) appeared at the hearing and submitted
prehearing and posthearing briefs and final comments.” Representatives of the National
Association of Home Builders (“NAHB”) (a trade association of home builders and related
industries) appeared at the hearing and filed a posthearing brief.> Counsel for Western Forest
Products Inc. (a Canadian producer and U.S. importer of softwood lumber), Interfor Corporation
(a U.S. and Canadian producer and U.S. importer of softwood lumber), and Downie Timber Ltd.
(a Canadian producer and U.S. importer of softwood lumber) (collectively, “Cedar
Respondents”) appeared at the hearing and filed prehearing and posthearing briefs and final
comments. Counsel for Ontario Forest Industries Association (“OFIA”), Conseil de L'Industrie

! The COALITION is an ad hoc association; eight of its thirteen members are U.S. producers of
softwood lumber (Collum’s Lumber Products L.L.C.; Hankins, Inc.; Potlach Corp.; Rex Lumber Company;
Seneca Sawmill Company; Stimson Lumber Company; Swanson Group; and Weyerhaeuser Company). Its
other members include: U.S. Lumber Coalition, Inc.; Carpenters Industrial Council; Giustina Land and
Timber Company; Sierra Pacific Industries; and Sullivan Forestry Consultants, Inc.

% The Alberta Softwood Lumber Trade Council, Canfor Corporation, and West Fraser Mills Ltd.
support Joint Respondents’ submissions. The Governments of Canada and of the Provinces of Ontario
and Quebec also support the submissions by other Canadian parties, including OFIA, CIFQ, and Resolute.
Joint Respondents’ Prehearing Brief at 1; Joint Respondents’ Posthearing Brief at 1.

* NAHB also supports, adopts, and incorporates by reference the arguments made in Joint
Respondents’ Posthearing Brief with respect to the analysis of volume and economic impact of subject
imports. NAHB’s Posthearing Brief at 1 n.1.



Forestiere du Quebec (“CIFQ”), Resolute Forest Products Inc. (“Resolute”), and Rene Bernard
Inc. (collectively, “OFIA”) appeared at the hearing and jointly filed prehearing and posthearing
briefs and final comments.” Finally, counsel for a group of companies that are U.S. importers
and U.S. producers of specialty softwood lumber, primarily Old-Growth Coastal Timber
(“OGCT”), appeared at the hearing and jointly filed prehearing and posthearing briefs.’

U.S. industry data are based on the questionnaire responses of 49 producers,
accounting for 59.0 percent of U.S. production of softwood lumber in 2016, and data from
Western Wood Products Association (“WWPA”) publica‘tions.6 U.S. import data are based on
official Commerce import statistics and questionnaire responses from 60 U.S. importers,
accounting for 79.6 percent of total imports and 82.1 percent of U.S. imports from Canada in
2016.” The Commission received responses to its questionnaires from 53 Canadian
producers/exporters, accounting for approximately 81.6 percent of production of softwood
lumber in Canada in 2016 and 82.4 percent of U.S. imports of softwood lumber from Canada
over the January 2014 to June 2017 period of investigation (”POI").8

Il. Domestic Like Product
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”® Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
the product.”10 In turn, the Tariff Act defines “domestic like product” as “a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation.”*!

The decision regarding the appropriate domestic like product in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or

* OFIA, CIFQ, Resolute, and Rene Bernard also endorse and incorporate by reference the
arguments presented in the Joint Respondents’ submissions. OFIA’s Prehearing Brief at 1 n.1; OFIA’s
Posthearing Brief at 3 n.4.

> The OGCT companies include Oregon-Canadian Forest Products, Inc. (“OCFP”), Rogue Valley
Door, Northwest Clearwoods, Inc., Bright Wood Corporation, Matthaeis Camco, Inc., Siskiyou Forest
Products, Fred Tebb and Sons, Inc., and EMS Manufacturing.

® Confidential Report (“CR”)/Public Report (“PR”) at I-5.

" CR at I-5 and IV-1; PR at I-4 and IV-1.

8 CR at VII-6; PR at VII-5.

919 U.S.C. § 1677(4)(A).

1919 U.5.C. § 1677(4)(A).

119 U.S.C. § 1677(10).



“most similar in characteristics and uses” on a case-by-case basis.** No single factor is
dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.®> The Commission looks for clear dividing lines among
possible like products and disregards minor variations.** Although the Commission must accept
Commerce’s determination as to the scope of the imported merchandise that is subsidized or
sold at less than fair value,’® the Commission determines what domestic product is like the
imported articles Commerce has identified.*®

B. Product Description
Commerce defined the scope of the imported merchandise under investigation as
follows:

... softwood lumber, siding, flooring and certain other coniferous wood (softwood
lumber products). The scope includes:

e Coniferous wood, sawn, or chipped lengthwise, sliced or peeled,
whether or not planed, whether or not sanded, or whether or not

12 5ee, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int'l Trade
1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’'| Trade
1996).

3 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

“ Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).

> See, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

'® Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations in which Commerce found five classes or
kinds).



finger-jointed, of an actual thickness exceeding six millimeters.

Coniferous wood siding, flooring, and other coniferous wood (other
than moldings and dowel rods), including strips and friezes for
parquet flooring, that is continuously shaped (including, but not
limited to, tongued, grooved, rebated, chamfered, V- jointed, beaded,
molded, rounded) along any of its edges, ends, or faces, whether or
not planed, whether or not sanded, or whether or not end-jointed.

Coniferous drilled and notched lumber and angle cut lumber.

Coniferous lumber stacked on edge and fastened together with nails,
whether or not with plywood sheathing.

Components or parts of semi-finished or unassembled finished
products made from subject merchandise that would otherwise meet
the definition of the scope above.

Finished products are not covered by the scope of this investigation.
For the purposes of this scope, finished products contain, or are
comprised of, subject merchandise and have undergone sufficient
processing such that they can no longer be considered intermediate
products, and such products can be readily differentiated from
merchandise subject to this investigation at the time of importation.
Such differentiation may, for example, be shown through marks of
special adaptation as a particular product. The following products are
illustrative of the type of merchandise that is considered “finished,”
for the purpose of this scope: I-joists; assembled pallets; cutting
boards; assembled picture frames; garage doors.

The following items are excluded from the scope of this investigation:

Softwood lumber products certified by the Atlantic Lumber Board as
being first produced in the Provinces of Newfoundland and Labrador,
Nova Scotia, or Prince Edward Island from logs harvested in
Newfoundland and Labrador, Nova Scotia, or Prince Edward Island.
U.S.-origin lumber shipped to Canada for processing and imported
into the United States is excluded from the scope of the
investigations if the processing occurring in Canada is limited to one
or more of the following: (1) Kiln drying; (2) planing to create smooth-
to-size board; or (3) sanding.

Box-spring frame kits are excluded if they contain the following
wooden pieces—two side rails, two end (or top) rails and varying

6



numbers of slats. The side rails and the end rails must be radius-cut at
both ends. The kits must be individually packaged and must contain
the exact number of wooden components needed to make a
particular box spring frame, with no further processing required.
None of the components exceeds 1" in actual thickness or 83" in
length.

e Radius-cut box-spring-frame components, not exceeding 1” in actual
thickness or 83" in length, ready for assembly without further
processing are excluded. The radius cuts must be present on both
ends of the boards and must be substantially cut so as to completely
round one corner.

Softwood lumber product imports are generally entered under
Chapter 44 of the Harmonized Tariff Schedule of the United States (HTSUS).
This chapter of the HTSUS covers “Wood and articles of wood.” Softwood
lumber products that are subject to this investigation are currently
classifiable under the following ten-digit HTSUS subheadings in Chapter 44:
4407.10.01.01; 4407.10.01.02; 4407.10.01.15; 4407.10.01.16; 4407.10.01.17;
4407.10.01.18; 4407.10.01.19; 4407.10.01.20; 4407.10.01.42; 4407.10.01.43;
4407.10.01.44; 4407.10.01.45; 4407.10.01.46; 4407.10.01.47; 4407.10.01.48;
4407.10.01.49; 4407.10.01.52; 4407.10.01.53; 4407.10.01.54; 4407.10.01.55;
4407.10.01.56; 4407.10.01.57; 4407.10.01.58; 4407.10.01.59; 4407.10.01.64;
4407.10.01.65; 4407.10.01.66; 4407.10.01.67; 4407.10.01.68; 4407.10.01.69;
4407.10.01.74; 4407.10.01.75; 4407.10.01.76; 4407.10.01.77; 4407.10.01.82;
4407.10.01.83; 4407.10.01.92; 4407.10.01.93; 4409.10.05.00; 4409.10.10.20;
4409.10.10.40; 4409.10.10.60; 4409.10.10.80; 4409.10.20.00; 4409.10.90.20;
4409.10.90.40; and 4418.99.10.00.

Subject merchandise as described above might be identified on entry
documentation as stringers, square cut box-spring-frame components, fence
pickets, truss components, pallet components, flooring, and door and
window frame parts. Items so identified might be entered under the
following ten-digit HTSUS subheadings in Chapter 44: 4415.20.40.00;
4415.20.80.00; 4418.99.90.05; 4418.99.90.20; 4418.99.90.40; 4418.99.90.95;
4421.91.70.40; and 4421.91.97.80.

Although these HTSUS subheadings are provided for convenience and customs
purposes, the written description of the scope of this investigation is dispositive.*’

7 Certain Softwood Lumber Products from Canada: Final Affirmative Determination of Sales at
Less Than Fair Value and Affirmative Final Determination of Critical Circumstances, 82 Fed. Reg. 51806,
51809 (November 8, 2017); Certain Softwood Lumber Products from Canada: Final Affirmative
(Continued...)



C. Arguments of the Parties

Petitioners maintain that there is no new evidence on the record of the final phase of
these investigations that would warrant a reconsideration of the Commission’s findings in the
preliminary determinations or prior investigations that all softwood lumber constitutes a single
domestic like product. They contend that the argument for a cedar/redwood group to be
treated as a separate like product is based on prior arguments, rejected by the Commission,
that Western Red Cedar (“WRC”) should be a separate like product. They contend the
argument also is without merit because, although there are differences in lumber species at the
extreme ends of the range of softwood lumber products, these differences do not create a clear
dividing line. Consequently, they argue that the domestic like product should be defined
coextensively with the scope as all softwood lumber.™®

Respondents raised in the final phase a new domestic like product argument, pertaining
to a group of species of softwood lumber, cedar/redwood. This argument is a variation on the
argument regarding WRC addressed in the preliminary determinations and prior softwood
lumber investigations. Respondents assert two additional arguments they also raised in the
preliminary phase. These concern Eastern White Pine (“EWP”) and bed frame components.*®

Cedar Respondents argue that cedar/redwood is a separate domestic like product from
the other softwood lumber products. They contend that cedar/redwood has distinct physical
characteristics that make it uniquely suitable for certain end uses, is not interchangeable with
structural softwood lumber, is sold primarily through distinct wholesalers, is perceived as a
distinct premium product, requires specialized equipment and lower yield production, and is
sold at higher prices.?

The OFIA group relies primarily on the same evidence discussed in the preliminary
determinations to argue that EWP and bed frame components each constitute a separate and
distinct like product from softwood lumber.?* %2

(...Continued)
Countervailing Duty Determination, and Final Negative Determination of Critical Circumstances, 82 Fed.
Reg. 51814, 51817 (November 8, 2017).

18 petitioners’ Posthearing Brief at A-58-80 and C-79-101.

1% Joint Respondents indicated that the Commission “should recognize the distinct
characteristics of Cedar/Redwood, Eastern White Pine, and bed frame components, and treat these as
separate like products for which independent determinations are warranted.” Joint Respondents’
Posthearing Brief, Appendix A at A- 95.

20 Ccedar Respondents’ Prehearing Brief at 12-37.

L OFIA’s Prehearing Brief at 13-29; OFIA’s Posthearing Brief at 11. In its posthearing brief, OFIA
broadens its argument for the first time to claim that the Commission should consider “a clear dividing
line between framing (or construction) lumber . .. and smooth, knot-free appearance grade lumber that
will not bear a load and is too expensive and valuable to hide behind a wall.” OFIA’s Posthearing Brief at
12-14. OFIA did not raise this argument in sufficient time for the Commission to collect separate data on
this product. See 19 C.F.R. § 207.20(b). Moreover, OFIA did not purport to define what constitutes
appearance grade products. We consequently do not discuss this argument further.



D. Domestic Like Product Analysis

Based on the record, we define a single domestic like product consisting of softwood
lumber.?

(...Continued)

22 While OGCT Respondents contend that OGCT should be a separate domestic like product, this
issue focuses mostly on premium subject imports from Canada that may not be produced in the United
States. OGCT Respondents’ Prehearing Brief at 5-11; OGCT Respondents’ Posthearing Brief at 3-7. They
define OGCT as “a narrowly-circumscribed segment of {fine-grain} Douglas Fir, Hemlock, and Western
Red Cedar defined by specie, size and grade that are commercially harvested from Vancouver Island and
from the Coastal Regions of British Columbia.” OGCT Respondents’ Prehearing Brief at 7-8. In their
prehearing brief, they also noted that “no record evidence exists in this proceeding to demonstrate that
any commercially significant production of Old-Growth Coastal Timber exists in the United States.” /Id.
at 4 and 12. However, OGCT Respondents indicated at the hearing and in their posthearing brief that
All-Coast Forest Products and Herbert Lumber Company (“Herbert”) opposed their scope exclusion
request in the Commerce proceeding on the grounds that they and others domestically produce OGCT in
the United States. OGCT Respondents’ Posthearing Brief at 8 (Herbert opposition letter states, “Fine
grained timber of the Douglas Fir species is produced by Herbert Lumber in Riddle, Oregon and it is our
understanding that there are other U.S. companies producing high grade clears in Hemlock, Douglas Fir
and Western Red Cedar.”). While OGCT Respondents claim that this opposition to their exclusion
request indicates that a domestic OGCT industry exists, the opposition letter to Commerce from Herbert
also indicates that “there are several bases for concern about circumvention engendered by through this
exclusion.” OGCT Respondents’ Posthearing Brief, Exhibit 3 at 2. In addition, OGCT Respondents
indicate that U.S. domestic production is constrained by U.S. environmental laws and that they only had
knowledge of former purchases of OGCT from Herbert in very small quantities. /d. at 2, 8-9, Exhibit 1 at
2, and Exhibit 2 at 2. Cedar Respondents point out that no party requested that the Commission collect
separate like product data regarding OGCT when commenting on draft questionnaires and that there
seems to be some ambiguity as to the definition of OGCT and whether there is U.S. production of OGCT.
They argue that, to the extent there is U.S. production, the Commission should not conflate OGCT with
cedar/redwood, despite cedar apparently being included in the proposed definition by OGCT
Respondents. Cedar Respondents’ Posthearing Brief, Appendix | at 9-10.

OGCT Respondents made their arguments for the first time in their prehearing brief, did not
seek data collection for their proposed like product in comments on the draft questionnaires, and have
provided an ambiguous definition with mixed statements about whether a domestic industry exists and
what it produces. We decline to consider these arguments as they are both untimely and do not
provide a sufficiently specific basis for data collection. See Finished Carbon Steel Flanges from Spain, Inv.
No. 731-TA-1333 (Final), USITC Pub. 4696 at 7-8 (June 2017). In any event, the record on this point does
not support finding a “clear dividing line” for OGCT, and similar considerations that support not finding
cedar/redwood or EWP to be separate domestic like products also pertain to OGCT.

22 The Commission must base its domestic like product determination on the record in these
investigations, and it is not bound by prior determinations pertaining even to the same imported
products. Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Asociacion Colombiana de
Exportadores de Flores v. Unijted States, 693 F. Supp. 1165, 1169 n.5 (Ct. Int’l| Trade 1988); Citrosuco
Paulista, S.A. v. United States, 704 F. Supp. 1075, 1087-88 (Ct. Int’l Trade 1988). We nevertheless find
the Commission’s prior like product findings useful in our analysis in these investigations. We have
relied on some information from the record of the prior investigations when the current record does not
(Continued...)



1. Cedar/Redwood

In considering like product arguments concerning a specific type of cedar, WRC, in the
preliminary phase of these investigations and in Lumber IV, the Commission found that there
were both similarities and differences between WRC and other softwood lumber products in
terms of physical characteristics and uses; similarities in terms of interchangeability,
manufacturing facilities, production processes, and employees, and channels of distribution;
and differences in terms of customer and producer perceptions and price.24 The Commission
found that the differences did not provide a clear dividing line between WRC and other species
of softwood lumber and did not outweigh the similarities. As explained below, much of the
analysis for WRC in the preliminary phase of these investigations also holds true for the broader
cedar/redwood product grouping at issue here.

Redwood grows in the coastal northwestern United States, from southwestern Oregon
to central California. Cedar grows on the northwest and northeastern coasts of North America.
There are several types of cedar (WRC, Port Orford, Northern White, Alaskan Yellow, and
others) that are known to grow in specific areas.”> Cedar/redwood accounts for about one
percent of total reported domestic softwood lumber production.26

(...Continued)

contain more recent information or indicate that such information is no longer correct. In the
preliminary phase of these investigations and in each of the four prior investigations (three
countervailing duty and one antidumping duty/countervailing duty) of softwood lumber from Canada,
the Commission found one domestic like product consisting of softwood lumber, notwithstanding the
fact that softwood lumber varies based upon characteristics such as species, size, shape, stage of
manufacture, moisture content, and grade, and the fact that not all softwood lumber is suitable for all
uses. Softwood Lumber from Canada, Inv. No. 701-TA-197 (Prelim.), USITC Pub. 1320 at 4-5 (Nov. 1982)
(“Lumber I"); Softwood Lumber from Canada, Inv. No. 701-TA-274 (Prelim.), USITC Pub. 1874 at 5-7 (July
1986) (“Lumber II"); Softwood Lumber from Canada, Inv. No. 701-TA-312 (Final), USITC Pub. 2530 at 5-11
(July 1992) (“Lumber IlI”); Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Final),
USITC Pub. 3509 at 6-12 (May 2002) (“Lumber IV”). In Lumber lll, the Commission considered and
rejected arguments raised by certain parties that remanufactured products (and in particular wooden
bed frame components) were a separate domestic like product. In Lumber IV, the Commission
considered and rejected arguments raised by certain parties that WRC, white pine, or remanufactured
products (and in particular wooden bed frame components and flangestock) were separate domestic
like products, and found that there was a single domestic like product that was coextensive with the
scope of investigation. USITC Pub. 3509 at 6-12 (May 2002).

?* USITC Pub. 4663 at 12-14; USITC Pub. 3509 at 6-8.

2 For example, Port Orford cedar grows in the Pacific Northwest of the United States. WRC
grows in the United States in the coastal and interior forests of Washington, Idaho, and Montana, as
well as in parts of Alaska, Oregon, and California, and in Canada in British Columbia. CR at[-33; PR at I-
29.

?° CR at I-33; PR at I-29.
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Physical Characteristics and Uses. Cedar/redwood has several physical characteristics
that may distinguish types of cedars and redwood from each other?’ as well as from all other
softwood lumber products. These include coloring; fragrance; high heartwood to sapwood
ratio (which enables cedar/redwood to withstand harsh weather conditions and insulate well);
natural toxicity to decay-causing fungi; natural resistance to insect attack; hygroscopic nature
(which gives cedar/redwood a low shrinkage factor, more dimensional stability, and lower
likelihood of warping, twisting, checking, swelling, or cracking); and light weight.28

Cedar/redwood lumber generally is not used as a framing lumber in general
construction, in contrast to other softwood lumber products, and generally is viewed as having
a superior appearance, making it suitable for a variety of non-structural uses.”’ Because the
end uses for appearance lumber, including cedar/redwood, often do not involve its strength,
the grading process is different for appearance grade lumber than for other softwood lumber
used for more standard/structural applications, which are generally graded on characteristics
such as strength, durability, utility, and/or appearance.®® Nevertheless, many softwood lumber
species also have higher-end appearance grades in addition to lower structural/strength
grades.*!

27 For example, redwood typically differs from cedar in color, grain, and appearance, but is
similar with respect to durability and maintenance. Redwood has a reddish-brown hue whereas cedar
has a yellow tone which can vary by type of cedar. Redwood that is harvested from old growth trees has
fewer knots and typically is smoother than cedar. CR at I-34; PR at I-30.

28 CR at I-33; PR at I-29; see also Cedar Respondents’ Prehearing Brief at 13-14 (“In contrast to
other softwood lumber products, which must be treated with (often toxic) chemicals to extend their
useful life, Cedar/Redwood is an inherently durable group of lumber and is resistant to decay and
infestation because of naturally occurring extractives and a high heartwood to sapwood ratio.”); Cedar
Respondents’ Posthearing Brief at 7 (“Cedar/Redwood is the only product group that possesses this
unique combination of pleasant aesthetics and natural durability. Neither “old growth” douglas fir and
hemlock nor Eastern White Pine share these characteristics and do not fall within the category of
naturally durable Cedar/Redwood.”); Petitioners’ Posthearing Brief at A-61-69, C-82-90.

?® These include shakes, shingles, siding, clapboards, paneling, shutters, fencing components,
arbors, trellises, benches, planter boxes, bird houses, hot tub skirts, playground equipment, agricultural
stakes, lawn furniture, gazebos, exterior trim, indoor paneling, specialty window treatments, and other
applications where appearance is emphasized. CR at |-34 n.68; PR at I-25 n.68.

%0 CR at I-34; PR at I-25. Cedar Respondents note that there are separate grading rules for
different species within the cedar/redwood category, such as WRC and redwood. Cedar Respondents’
Prehearing Brief at 16-17.

31 For example, southern yellow pine in grades No. 1 Prime and No. 2 Prime are “recommended
where appearance and strength are prime considerations . . . with appearance-limiting factors, such as
knots, largely excluded.” Petitioners’ Posthearing Brief at A-65, C-86 and Exhibit 50, quoting Pressure-
Treated Southern Yellow Pine in American Softwoods (2015). Other dimensional lumber such as spruce-
pine-fir and Douglas-Fir also have higher-end appearance grades in addition to standard grades; EWP is
produced in several appearance-oriented grades in addition to its standard and industrial grades;
ponderosa pine and sugar pine also are produced in appearance grades as are cedar/redwood.
Petitioners’ Posthearing Brief at A-65 and C-86.
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The end uses for cedar/redwood tend to be high-end exterior applications and specialty
products.® However, the evidence in the record demonstrates that other species of softwood
lumber (including southern yellow pine (“SYP”), spruce-pine-fir (“SPF”), Douglas Fir, Hem Fir,
and EWP) are used in some of the same applications (including structural applications) as
cedar/redwood, such as fencing, decks and deck structures, and siding.a3

Interchangeability. While Cedar Respondents contend that there is no
interchangeability between cedar/redwood and other softwood lumber,3* the record
demonstrates other species of softwood lumber are used for the same applications (primarily
decks, fencing, and siding) as cedar/redwood.* For example, the majority of purchasers
reported in questionnaire responses that for fencing they were willing to frequently or
sometimes use or substitute species, including cedar/redwood, SPF, SYP, Hem Fir, and Douglas
Fir.® Similarly, for decks and deck structures, the majority of purchasers reported that they
were frequently or sometimes willing to use or substitute cedar/redwood, SYP, Douglas Fir, and
Hem Fir.” Nonetheless, we recognize that customer preferences may limit actual substitution
between cedar/redwood and other species of softwood lumber.?®3°

Channels of Distribution. Cedar Respondents contend that cedar/redwood is sold
through distinct and specialized channels of distribution — primarily wholesalers that specialize
in cedar/redwood products because of the level of special care needed to handle and sell it.*
However, the information from questionnaire responses in these investigations indicates that
there is a substantial overlap in channels of distribution for cedar/redwood and other softwood
lumber products. About one-half of cedar/redwood and one-third of all other softwood lumber

32 Cedar Respondents’ Prehearing Brief at 14-16. For certain applications, cedar/redwood also
may compete with composites, tropical hardwoods, and other non-softwood substitutes. Cedar
Respondents’ Posthearing Brief at 9.

* CR at I-34 and Table 1I-9; PR at I-25 and Table 1I-9.

3 Cedar Respondents’ Posthearing Brief at 8-11.

** petitioners’ Posthearing Brief at A-66-68 and C-87-89. Moreover, Cedar Respondents
acknowledged the interchangeability in quoting the following comments by a purchaser: As ***
explained,***. Cedar Respondents’ Prehearing Brief at 20.

3 CR/PR at Table 1I-9.

7 CR/PR at Table II-9.

* CR/PR at Table I-5.

3 %% yrovided a detailed description of the ***: There is much diversity in terms of quality and
suitable applications within the cedar/redwood lumber category . . . .hence there are product groups
within the redwood/cedar category that are more or less comparable to other softwoods. And among
the other softwoods (Douglas Fir, Hem-Fir, etc.) certain species and grades are better substitutes for
redwood and cedars in certain applications than others. For example, clear second-growth Douglas Fir
produced in U.S. mills and fashioned into fascia or siding products make a very imperfect substitute for
like products produced out of old-growth cedar products from B.C., but are an adequate substitute for
the same products made out of second-growth redwood and cedars from U.S. forests. In other words,
second-growth redwood and cedars produced in the U.S. are vastly inferior in terms of valued
characteristics like durability, dimensional stability, ease of machining, etc. *** U.S. Producer
Questionnaire Response at V-1a, V-1b.

%0 Cedar Respondents’ Prehearing Brief at 21-24.
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were sold through distributors.*' Therefore, the overlap in marketing channels for domestically
produced cedar/redwood lumber and softwood lumber supports a finding that there is
marketing through similar channels of distribution.

Producer and Customer Perceptions. The evidence suggests that customers and
producers distinguish cedar/redwood from most other softwood structural lumber products
due to its appearance, physical characteristics, and higher price.42 Customers and producers
generally perceive cedar/redwood as a high-end specialty product.43 However, the evidence
also shows that other premium products are similarly perceived as different than standard
softwood lumber. Additionally, treated SYP, SPF, and Douglas Fir are considered by many
customers as non-premium alternatives to cedar/redwood for decking and fencing
applications.**

Manufacturing Facilities, Production Processes, and Employees. While there is some
evidence in the record that the production process for premium softwood lumber products
(including but not limited to cedar/redwood) is more labor-intensive than that used for
structural softwood lumber, the processes are mostly the same.” Of the fifteen U.S. producers
reporting that they produced cedar/redwood in the final phase of these investigations, most of
them use the same or much of the same production facilities, equipment, and employees when
processing cedar/redwood lumber and other softwood lumber.*®

*L CR/PR at Table I-6. In 2016, *** percent of cedar/redwood was sold through distributors, ***
percent was sold through retailers, and *** percent was sold by other categories. In 2016, *** percent
of other softwood lumber was sold through distributors, *** percent was sold through retailers, and ***
percent was sold by other categories. /d. In addition, market participants considered the channels of
distribution for cedar/redwood to be fully, mostly, or somewhat comparable to those for other
softwood lumber. This includes 13 of 17 U.S. producers, 12 of 19 U.S. importers, and 18 of 25 U.S.
purchasers. CR/PR at Table I-5.

2 CR at I-35-36; PR at I-25-26. Most responding U.S. importers and U.S. purchasers considered
the market perceptions for cedar/redwood not to be comparable to those for other softwood lumber.
This includes 12 of 18 U.S. importers and 17 of 26 U.S. purchasers; additionally, six of 16 U.S. producers
considered market perceptions not to be comparable. CR/PR at Table I-5. See also Cedar Respondents’
Prehearing Brief at 27-32.

3 Cedar Respondents contend that the difference in perception also explains why customers are
willing to pay a significant premium for cedar/redwood compared to structural softwood lumber. Cedar
Respondents’ Prehearing Brief at 27-28.

** CR/PR at Table 11-9.

*> See Petitioners’ Posthearing Brief at A-76 (“*** reported that ‘***’”); Cedar Respondents’
Posthearing Brief at 11 (“Although, Cedar/Redwood and other softwood lumber can sometimes be
processed using the same machinery, the heightened focus on extracting value is what sets
Cedar/Redwood production apart.”); Cedar Respondents’ Prehearing Brief at 27 (“there can be some
overlap in production of lower-end cedar and other softwood lumber products, where the same
production lines can be used, but such mixing of cedar and non-cedar production is specific to those
limited products”).

*® CR at I-38; PR at I-28.
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Price. Cedar/redwood lumber is sold at a premium and has somewhat different price
trends than most other softwood lumber products.*’ However, other softwood lumber
products (such as EWP and old-growth Douglas Fir) also sell at the higher end of the price
spectrum.*®

Conclusion. The factual information in the record, as discussed above, lends some
support to the arguments that cedar/redwood have unique characteristics. However, Congress
has directed the Commission to look for “clear dividing lines among possible like products” and
further stated that “*** the requirement that a product be ‘like’ the imported article should not
be interpreted in such a narrow fashion as to permit minor differences in physical
characteristics or uses to lead to the conclusion that the product and article are not ‘like’ each
other ..."*> We therefore must consider at what point differences in species (or groups of
species) are sufficient to justify defining different domestic like products, and whether
softwood lumber comprises a range of products.

While there are some characteristics unique to cedar/redwood, every softwood lumber
species has unique characteristics and cedar/redwood are not the only species of softwood
lumber that are priced on appearance or for which the grading system is not based on strength.
In sum, while there are both similarities and differences between cedar/redwood lumber and
other softwood lumber in terms of physical characteristics and uses, there are similarities in
terms of interchangeability, manufacturing facilities, production processes and employees, and
channels of distribution. The differences, primarily in customer and producer perceptions or
preferences and price, do not in our view appear to provide a clear dividing line between
cedar/redwood and other species of softwood lumber. Thus, we do not define cedar/redwood
as a separate domestic like product from other types of softwood lumber.

2. EWP

In the preliminary determinations, the Commission considered arguments raised by the
OFIA group that it should define EWP as a separate domestic like product.”® The Commission
found that, while there were both similarities and differences between EWP lumber and other
species of softwood lumber in terms of physical characteristics and uses, there were similarities

*" CR at I-38 and Table V-7; PR at I-28 and Table V-7. The average unit values of cedar/redwood
lumber shipments from 2014 to 2016 were $772-862 per mbf compared with $365-391 mbf for all other
softwood lumber shipments. CR at I-38; PR at I-28.

*8 See Petitioners’ Posthearing Brief at A-79 n. 210 and C-100 n. 317. Moreover, *** indicated:
This is not a simple comparison between cedar/redwood and all other softwood lumber. Fine grain, old-
growth Western Red Cedar, Redwood, Douglas Fir and Hemlock is more expensive than second growth
products in the same species. The prices of old-growth fiber across species are more comparable —
irregardless *** whether cedar, redwood or other softwoods — than a price comparison between second
growth cedar and old-growth Douglas Fir, for example. *** U.S. Producer Questionnaire Response at V-
1f.

5. Rep. No. 249, 96" Cong., 1% Sess. 90-91 (1979).

0 USITC Pub. 4663 at 12-14. In Lumber IV, a similar argument regarding the broader product
group of white pine had been raised and rejected by the Commission. USITC Pub. 3509 at 8-9.
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in terms of interchangeability, manufacturing facilities, production processes and employees,
and channels of distribution. The differences, primarily in customer and producer perceptions
or preferences and price, did not provide a clear dividing line between EWP and other species
of softwood lumber.”® Thus, the Commission did not define EWP as a separate domestic like
product from other types of softwood lumber.*?

The record in the final phase of these investigations does not contain any new
information concerning the domestic like product factors to suggest that modification of the
analysis in the preliminary determinations is warranted.”® OFIA offers much of the same
information and arguments that it raised in the preliminary phase regarding EWP and in Lumber
1V regarding white pine for the basis that the more narrowly defined EWP should be defined as
a separate domestic like product.>® However, the U.S. Department of Agriculture’s (“USDA”)
Wood Handbook states that a large share of second-growth lower grades of EWP is used for
structural lumber, as are other types of softwood lumber.”® Therefore, for the reasons set forth
in our preliminary determinations, and because no party has provided information sufficient to
support a different result in the final phase of these investigations, we do not define EWP as a
separate domestic like product from other types of softwood lumber. *°

>! The Commission recognized that EWP was not the only type of white pine produced in the
United States. There also are Western pines (e.g., Idaho white pine and ponderosa pine). USITC Pub.
4663 at 14 n.77. OFIA’s response to a request to address any differences between EWP and other
appearance-grade pines, such as Western pines, was that EWP and Western white pines are sold in
distinct geographic markets. Id.

>2 USITC Pub. 4663 at 14.

>3 See generally CR at 1-39-42; PR at |-28-30.

>* OFIA also argues that the Commission erred when it indicated that for some applications EWP
is interchangeable with Western pines and spruce. OFIA’s Prehearing Brief at 15-16. However, in noting
that its argument focused on the EWP product produced by its clients, and not Western pines, OFIA
states “should the Commission decide that minor overlaps between EWP and the Western pines are
important enough for EWP and the Western pines to be considered together, a consideration of all of
the below factors would demonstrate a clear dividing line between non-structural appearance-graded
species (EWP and the Western pines) and softwood lumber that is used overwhelmingly for structural
applications.” Id . at 13 n.42. As noted above, OFIA also argues for a separate appearance grade
domestic like product, but neither sought data collection on this basis in a timely manner nor specified
what is encompassed by “appearance grade” lumber. OFIA’s Posthearing Brief at 12-13.

> CR at I-41; PR at 1-29-30. EWP, similar to other species of softwood lumber, includes
appearance-oriented, standard, and industrial grades, which can be substituted for the same end use.
Id.; Petitioners’ Posthearing Brief at A-65- 69, C-86-90, and Exhibit 2 (USDA, Wood Handbook: Wood as
an Engineering Manual, 2010 (“Practically all eastern white pine is converted into lumber, which is used
in a great variety of ways. A large proportion, mostly second-growth knotty wood or lower grades, is
used for structural lumber. High-grade lumber is used for patterns. Other important uses are sashes,
doors, furniture, interior woodwork, knotty paneling, caskets, shade and map rollers, and toys.”)).

> OFIA offers much of the same information and arguments that it raised in the preliminary
phase and in Lumber |V for the basis that all bed frame components, whether square end-cut or radius
end-cut, should be defined as a separate domestic like product. See OFIA’s Prehearing Brief at 23-29;
OFIA’s Posthearing Brief at 11. In the preliminary determinations, the Commission found that, while bed
(Continued...)
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Based on the record, we define a single domestic like product consisting of softwood
lumber that is coextensive with the scope.

lll. Domestic Industry and Related Parties

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product.”®’ In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.

We must determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 771(4)(B) of the Tariff Act. This
provision allows the Commission, if appropriate circumstances exist, to exclude from the
domestic industry producers that are related to an exporter or importer of subject merchandise
or which are themselves importers.”® Exclusion of such a producer is within the Commission’s
discretion based upon the facts presented in each investigation.>

(...Continued)

frame components may have some distinctions in use, physical characteristics, and perceptions from
softwood lumber as a whole, these distinctions are not unique from other further processed softwood
lumber products. It noted that remanufacturing is not a product but a process, which involves products
made from lumber rather than logs, and that there were practical problems in attempting to collect data
on such products. It found that bed frame components were not a separate domestic like product.
USITC Pub. 4663 at 15-16. OFIA’s argument is similar to arguments raised in both Lumber Ill and Lumber
1V; in those investigations, the Commission determined that specific products, such as bed frame
components or flangestock, as well as all remanufactured products were not separate domestic like
products. See USITC Pub. 3426 at 10-12; USITC Pub. 3509 at 14-15.

The record in the final phase of these investigations does not contain any new information
concerning the domestic like product factors to suggest that modification of the analysis in the
preliminary determinations is warranted. Moreover, OFIA has not attempted to address how the
Commission could collect data for its proposed bed frame like product. Therefore, for the reasons set
forth in the Commission’s preliminary determinations, and because no party has provided information
sufficient to support a different result in the final phase of these investigations, we do not define bed
frame components as a separate domestic like product, but rather find that square-end bed frames
within the scope of investigation are part of a range of softwood lumber products defined as a single
domestic like product.

719 U.S.C. § 1677(4)(A).

>8 See Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’| Trade 1992), aff'd
without opinion, 991 F.2d 809 (Fed. Cir. 1993); Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(Ct. Int’l Trade 1989), aff'd mem., 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F.
Supp. 1348, 1352 (Ct. Int’l Trade 1987).

> The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include the following:

(1) the percentage of domestic production attributable to the importing producer;
(Continued...)
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The record in the final phase indicates that seven domestic producers are affiliated with
a subject exporter and/or imported subject merchandise into the United States during the
POL® These seven domestic producers -- *** -- are related parties that are subject to exclusion
from the definition of the domestic industry under appropriate circumstances.®

*** \We find that the principal interest for these related parties® is in domestic
production. While the ratio of subject imports to domestic production varied among these U.S.
producers, it never exceeded 70 percent on an annual basis,®® and there is no indication that
their imports shielded these four domestic producers from subject imports to any significant
degree.®* In 2016, *** accounted for a significant share - ***, respectively -- of domestic
production.®® *** are relatively very small U.S. producers, each accounting for *** of domestic
production in 2016.%° *** the petitions; ***.*’ No party has argued that these four domestic

(...Continued)

(2) the reason the U.S. producer has decided to import the product subject to investigation
(whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in order to
enable it to continue production and compete in the U.S. market);

(3) whether inclusion or exclusion of the related party will skew the data for the rest of the
industry;

(4) the ratio of import shipments to U.S. production for the imported product; and

(5) whether the primary interest of the importing producer lies in domestic production or
importation. Changzhou Trina Solar Energy Co. v. USITC, 100 F. Supp.3d 1314, 1326-31 (Ct. Int’l. Trade
2015); see also Torrington Co. v. United States, 790 F. Supp. at 1168.

% petitioners take no position on whether appropriate circumstances exist to exclude any
related party producer but add that only one domestic producer, ***, potentially meets the
Commission’s established test for exclusion. Petitioners’ Prehearing Brief at 17-18; Petitioners’
Posthearing Brief, Appendix C at C-48 -72. Joint Respondents maintain that there is no reason to treat
any of the U.S. sawmill operations owned by Canadian companies differently from other U.S. sawmills.
They contend that the Commission should not exclude any U.S. softwood lumber producers from the
domestic industry under the related parties provision. Joint Respondents’ Prehearing Brief at 99-104.

®1 CR/PR at Tables I1I-3, 11-13 and VII-1.

62 %% is 3 related party because it is wholly owned by ***, and it imported subject merchandise
during the POI. CR/PR at Tables llI-3, IV-1, and VII-1. It accounted for *** percent of subject imports
from Canada in 2016. /d. at Table IV-1. *** is a related party because it is wholly owned by ***, and it
imported subject merchandise during the POI. CR/PR at Tables IlI-3, IV-1, and VII-1. It accounted for ***
percent of subject imports from Canada in 2016. /d. at Table IV-1. *** is wholly owned by ***, an
exporter/importer of subject merchandise. CR/PR at Table IlI-3. While *** did not import subject
softwood lumber, it is a related party because both *** and an importer of subject merchandise have a
common parent (an exporter). 19 U.S.C. § 1677(7)(4)(B)(ii)(Ill). *** accounted for *** percent of subject
imports from Canada in 2016. CR/PR at Table IV-1. *** is a related party because it imported subject
merchandise during the POI, and is related to importer ***. CR/PR at Tables IlI-3 and IV-1. It accounted
for *** percent of subject imports from Canada in 2016. /d. at Table IV-1.

®3 CR/PR at Table 111-13.

* See CR/PR at Table D-1.

® CR/PR at Table IlI-2.

° CR/PR at Table Ill-2. ***_ /d. at Table 11I-13.

®’ CR/PR at Table IlI-2.
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producers should be excluded from the definition of the domestic industry. Based on the
record, and in particular these companies’ primary interest in domestic production, we do not
find that appropriate circumstances exist to exclude *** from the domestic industry as related
parties.

We consider each of the other three related parties -- ***-- individually to determine
whether appropriate circumstances exist to exclude it from the domestic industry.

**k ***is arelated party because it is wholly owned by ***, a Canadian producer and
exporter,68 and it imported subject merchandise during the POI.% *x* subject imports were
*** board feet in 2014 (the equivalent of *** percent of its domestic production in 2014), ***
board feet in 2015 (the equivalent of *** percent of its domestic production in 2015), ***
board feet in 2016 (the equivalent of *** percent of its domestic production in 2016), ***
board feet in January-June (“interim”) 2016 (the equivalent of *** percent of its domestic
production in interim 2016), and *** board feet in interim 2017 (the equivalent of *** percent
of its domestic production in interim 2017).”° *** explained that its imported softwood lumber
(SPF) is a different species from its domestic product (SYP) and are marketed separately not
together, and U.S. demand is greater than U.S. supply.”

*** is a relatively large U.S. producer (it was the *** largest domestic producer in 2016,
accounting for *** percent of domestic production),’” with increasing domestic production and
significant investments, but it also accounts for a substantial share of overall imports of subject
merchandise from Canada.” *** consistently large volume of subject imports as well as their
consistently large share relative to its domestic production indicate that its principal interest
lies in importation rather than in domestic production. In addition, it *** the petitions.”*
Finally, its performance suggests that it may have benefitted from its importation of the subject
merchandise.”” Accordingly, we find that appropriate circumstances exist to exclude *** from
the domestic industry as related party.

*** %% is a related party because it is wholly owned by ***, a Canadian producer and
exporter of softwood lumber,’® and it imported subject merchandise during the POL.”” ***
imported *** board feet in 2014 (the equivalent of *** percent of its domestic production in
2014), *** board feet in 2015 (the equivalent of *** percent of its domestic production in
2015), *** board feet in 2016 (the equivalent of *** percent of its domestic production in
2016), *** board feet in interim 2016 (the equivalent of *** percent of its domestic production
in interim 2016), and *** board feet in interim 2017 (the equivalent of *** percent of its

% CR/PR at Table IlI-3. ***_ Id.

% CR/PR at Table IV-1. It accounted for *** percent of subject imports from Canada in 2016. /d.
7% CR/PR at Table 111-13.

"L CR/PR at Table III-13.

72 CR/PR at Table IlI-2.

7 CR/PR at Tables I1I-13 and VI-5.

7% CR/PR at Table IlI-2.

73 *%* gperating income margins were ***. See CR/PR at Table D-1.

7® CR/PR at Table IlI-3.

"7 CR/PR at Table IV-1. It accounted for *** percent of subject imports from Canada in 2016. /d.
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domestic production in interim 2017).”® *** explained that it imported softwood lumber to fill
contractual obligations with its U.S. customers.”®

*** is a relatively small U.S. producer (it accounted for *** percent of domestic
production in 2016),%° and the large ratio of *** imports relative to its domestic production
indicates that its principal interest lies in importation rather than in domestic production. It
accounts for a sizeable share of overall imports of subject merchandise from Canada and it ***
the petitions.81 Accordingly, we find that appropriate circumstances exist to exclude *** from
the domestic industry as a related party.

**k ***is arelated party because it is wholly owned by ***, a Canadian producer and
exporter of softwood lumber,® and it imported subject merchandise during the POI.B **x
imported *** board feet in 2014 (the equivalent of *** percent of its domestic production in
2014), *** board feet in 2015 (the equivalent of *** percent of its domestic production in
2015), *** board feet in 2016 (the equivalent of *** percent of its domestic production in
2016), *** board feet in interim 2016 (the equivalent of *** percent of its domestic production
in interim 2016), and *** board feet in interim 2017 (the equivalent of *** percent of its
domestic production in interim 2017).3* *** explained that its imported softwood lumber of
SPF supplements its U.S. production of SYP and meets different customer needs and
preferences.?> The firm’s capital expenditures were substantial 2 ***#’

*** is a large U.S. producer (it was the *** largest domestic producer in 2016,
accounting for *** percent of domestic production),®® but it also consistently accounts for a
large volume of subject imports, which frequently slightly exceeded its domestic production.
Thus, its interest appears to lie in both domestic production and importation. While no party
has argued that *** be excluded from the definition of the domestic industry, on balance, and
taking into account its relatively substantial and increasing U.S. production operations, we find
appropriate circumstances do not exist to exclude *** from the domestic industry as a related

party.

8 CR/PR at Table 11-13. *** also purchased appreciable quantities of subject imports
throughout the period of investigation. /d.

7 CR/PR at Table 11-13.

8 CR/PR at Table I1I-2.

81 CR/PR at Table IlI-2. *** operating income margins were ***. See *** U.S. Producer
Questionnaire.

8 CR/PR at Table II-3. ***_[d.

8 CR/PR at Table IV-1. It accounted for *** percent of subject imports from Canada in 2016. /d.

8 CR/PR at Table I11-13.

¥ CR/PR at Table III-13.

8 CR/PR at Table VI-5. It made capital expenditures of $*** in 2014, $*** in 2015, $*** in 2016,
S*** in interim 2016, and $*** in interim 2017. Id. *** operating income margins were ***_ See CR/PR
at Table D-1.

¥ CR/PR at Table III-2.

% CR/PR at Table IlI-2.
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Accordingly, we find that the appropriate circumstances exist to exclude *** from the
domestic industry as related parties. We consequently define the domestic industry to include
all U.S. producers of softwood lumber except ***.

IV. Material Injury by Reason of Subject Imports®’

Based on the record in the final phase of these investigations, we find that an industry in
the United States is materially injured by reason of imports of softwood lumber from Canada
that Commerce has found to be sold in the United States at less than fair value and to be
subsidized by the government of Canada.

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.”® In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.”® The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”*? In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.”® No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry."94

8 pursuant to Section 771(24) of the Tariff Act, imports from a subject country of merchandise
corresponding to a domestic like product that account for less than 3 percent of all such merchandise
imported into the United States during the most recent 12 months for which data are available
preceding the filing of the petition shall be deemed negligible. 19 U.S.C. §§ 1671b(a), 1673b(a),
1677(24)(A)(i). Negligibility is not an issue in these investigations. Subject imports from Canada
accounted for 94.6 percent as a share of total imports of softwood lumber by quantity for November
2015 — October 2016, the 12-month period preceding filing of the petitions. CR at IV-14; PR at IV-10-11.

%19 U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provisions of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments here.

119 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

219 U.S.C. § 1677(7)(A).

%19 U.S.C. § 1677(7)(C)(iii).

19 U.S.C. § 1677(7)(C)(iii).
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Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,” it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.’® In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.97

In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material
injury threshold.’® In performing its examination, however, the Commission need not isolate

*19 U.S.C. §§ 1671d(a), 1673d(a).

% Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

%7 The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).

% Uruguay Round Agreements Act Statement of Administrative Action (“SAA”), H.R. Rep. 103-
316, vol. | at 851-52 (1994) (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.
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the injury caused by other factors from injury caused by unfairly traded imports.”® Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury
or contemplate that injury from unfairly traded imports be weighed against other factors, such
as nonsubject imports, which may be contributing to overall injury to an industry.’® It is clear
that the existence of injury caused by other factors does not compel a negative
determination.'®

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports” and the Commission “ensure{s} that it is not attributing injury from other sources to
the subject imports."102 Indeed, the Federal Circuit has examined and affirmed various
Commission methodologies and has disavowed “rigid adherence to a specific formula.”*®

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved
cases where the relevant “other factor” was the presence in the market of significant volumes
of price-competitive nonsubject imports. The Commission interpreted the Federal Circuit’s

% SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,” then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

1905 Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

191 see Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

102 prittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an
affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 793 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

193 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).
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guidance in Bratsk as requiring it to apply a particular additional methodology following its
finding of material injury in cases involving commodity products and a significant market
presence of price-competitive nonsubject imports.™® The additional “replacement/benefit”
test looked at whether nonsubject imports might have replaced subject imports without any
benefit to the U.S. industry. The Commission applied that specific additional test in subsequent
cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago
determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and
makes clear that the Federal Circuit does not require the Commission to apply an additional
test nor any one specific methodology; instead, the court requires the Commission to have
“evidence in the record” to “show that the harm occurred ‘by reason of’ the LTFV imports,” and
requires that the Commission not attribute injury from nonsubject imports or other factors to
subject imports.'® Accordingly, we do not consider ourselves required to apply the
replacement/benefit test that was included in Commission opinions subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases
involving commodity products where price-competitive nonsubject imports are a significant
factor in the U.S. market, the Court will require the Commission to give full consideration, with
adequate explanation, to non-attribution issues when it performs its causation analysis.*®

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial
evidence standard.’®’ Congress has delegated this factual finding to the Commission because
of the agency’s institutional expertise in resolving injury issues.'®®

'%* Mittal Steel, 542 F.3d at 875-79.

195 nMittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2
(recognizing the Commission’s 