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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-1306 (Final)

Large Residential Washers from China

DETERMINATION

On the basis of the record® developed in the subject investigation, the United States
International Trade Commission (“Commission”) determines, pursuant to section 735(b) of the
Tariff Act of 1930 (19 U.S.C. 1673d(b)) (“the Act”), that an industry in the United States is
materially injured by reason of imports of large residential washers from China, provided for in
subheading 8450.20.00 of the Harmonized Tariff Schedule of the United States, that have been
found by the Department of Commerce (“Commerce”) to be sold in the United States at less
than fair value (“LTFV”).

BACKGROUND

The Commission instituted this investigation effective December 16, 2015, following
receipt of a petition filed with the Commission and Commerce by Whirlpool Corporation,
Benton Harbor, Michigan. The Commission scheduled the final phase of the investigation
following notification of a preliminary determination by Commerce that imports of large
residential washers from China were being sold at LTFV within the meaning of section 733(b) of
the Act (19 U.S.C. 1673b(b)). Notice of the scheduling of the final phase of the Commission’s
investigation and of a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of August 18, 2016 (81 FR
55231). The hearing was held in Washington, DC, on December 7, 2016, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR 207.2(f)).






Views of the Commission

Based on the record in the final phase of this investigation, we determine that an
industry in the United States is materially injured by reason of imports of large residential
washers (“LRWSs”) from China found by the U.S. Department of Commerce (“Commerce”) to be
sold in the United States at less than fair value.

I Background

Whirlpool Corporation (“Whirlpool”), a domestic producer of LRWs, filed the petition in
this investigation on December 16, 2015. Whirlpool and General Electric Appliances (“GEA”),
another domestic producer of LRWs that supports the petition, appeared at the hearing and
filed prehearing and posthearing briefs. Whirlpool filed final comments.

Also participating in this investigation were LG Electronics USA, Inc. and Nanjing LG-
Panda Appliances Co., Ltd. (collectively “LG”) and Samsung Electronics America, Inc. and Suzhou
Samsung Electronics Co., Ltd. (collectively “Samsung”), which are importers and producers of
subject merchandise. LG and Samsung (collectively “respondents”) participated in the hearing
and jointly filed a prehearing brief, a posthearing brief, and final comments.

U.S. Industry data are based on the questionnaire responses from three domestic
producers that accounted for virtually all domestic production of LRWSs during the January 1,
2013-June 30, 2016 period of investigation." U.S. import data are based on the questionnaire
responses of three U.S. importers of LRWSs from China, which accounted for virtually all U.S.
imports of LRWs from China over the period of investigation.2 Information on the LRW industry
in China is based on the questionnaire responses of three producers of LRWs in China, which
are believed to account for the vast majority of production of LRWs in China and virtually all
exports of LRWs from China to the United States during the period of investigation.?

l. Domestic Like Product
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of imports of subject merchandise, the Commission
first defines the “domestic like product” and the “industry.”* Section 771(4)(A) of the Tariff Act
of 1930, as amended (“the Tariff Act”), defines the relevant domestic industry as the
“producers as a whole of a domestic like product, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of

! Confidential Report (“CR”) at I-5; Public Report (“PR”) at 1-4.
2CRat IV-1-2; PRat IV-1.

*CRat VII-3; PR at VII-2 - 3.

*19 U.S.C. § 1677(4)(A).



the product.”” In turn, the Tariff Act defines “domestic like product” as “a product which is like,

or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation.”®

The decision regarding the appropriate domestic like product in an investigation is a
factual determination, and the Commission has applied the statutory standard of “like” or
“most similar in characteristics and uses” on a case-by-case basis.” No single factor is
dispositive, and the Commission may consider other factors it deems relevant based on the
facts of a particular investigation.8 The Commission looks for clear dividing lines among
possible like products and disregards minor variations.’ Although the Commission must accept
Commerce’s determination as to the scope of the imported merchandise that is subsidized or
sold at less than fair value, the Commission determines what domestic product is like the
imported articles Commerce has identified.'!

19 U.S.C. § 1677(4)(A).

19 U.S.C. § 1677(10).

’ See, e.g., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v.
Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’| Trade 1998); Nippon Steel Corp. v. United
States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’| Trade
1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a
number of factors, including the following: (1) physical characteristics and uses; (2) interchangeability;
(3) channels of distribution; (4) customer and producer perceptions of the products; (5) common
manufacturing facilities, production processes, and production employees; and, where appropriate, (6)
price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’| Trade
1996).

8 See, e.g., S. Rep. No. 96-249 at 90-91 (1979).

? Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91
(Congress has indicated that the like product standard should not be interpreted in “such a narrow
fashion as to permit minor differences in physical characteristics or uses to lead to the conclusion that
the product and article are not ‘like’ each other, nor should the definition of ‘like product’ be
interpreted in such a fashion as to prevent consideration of an industry adversely affected by the
imports under consideration.”).

0 see, e.g., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not
modify the class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v.
United States, 688 F. Supp. 639, 644 (Ct. Int’l Trade 1988), aff’'d, 865 F.3d 240 (Fed. Cir.), cert. denied,
492 U.S. 919 (1989).

" Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission
may find a single like product corresponding to several different classes or kinds defined by Commerce);
Cleo, 501 F.3d at 1298 n.1 (“Commerce’s {scope} finding does not control the Commission’s {like
product} determination.”); Torrington, 747 F. Supp. at 748-52 (affirming the Commission’s
determination defining six like products in investigations in which Commerce found five classes or
kinds).



B. Product Description

Commerce defined the scope of the imported merchandise under investigation as
follows:

For purposes of this investigation, the term “large residential washers” denotes all
automatic clothes washing machines, regardless of the orientation of the rotational axis,
with a cabinet width (measured from its widest point) of at least 24.5 inches (62.23 cm)
and no more than 32.0 inches (81.28 cm), except as noted below.

Also covered are certain parts used in large residential washers, namely: (1) All cabinets,
or portions thereof, designed for use in large residential washers; (2) all assembled tubs
designed for use in large residential washers which incorporate, at a minimum: (a) A
tub; and (b) a seal; (3) all assembled baskets designed for use in large residential
washers which incorporate, at a minimum: (a) A side wrapper; (b) a base; and (c) a drive
hub; and (4) any combination of the foregoing parts or subassemblies.

Excluded from the scope are stacked washer-dryers and commercial washers. The term
“stacked washer-dryers” denotes distinct washing and drying machines that are built on
a unitary frame and share a common console that controls both the washer and the
dryer. The term “commercial washer” denotes an automatic clothes washing machine
designed for the “pay per use” segment meeting either of the following two definitions:

(1) (a) It contains payment system electronics; (b) it is configured with an externally
mounted steel frame at least six inches high that is designed to house a coin/token
operated payment system (whether or not the actual coin/token operated payment
system is installed at the time of importation); (c) it contains a push button user
interface with a maximum of six manually selectable wash cycle settings, with no ability
of the end user to otherwise modify water temperature, water level, or spin speed for a
selected wash cycle setting; and (d) the console containing the user interface is made of
steel and is assembled with security fasteners; or

(2) (a) it contains payment system electronics; (b) the payment system electronics are
enabled (whether or not the payment acceptance device has been installed at the time
of importation) such that, in normal operation, the unit cannot begin a wash cycle
without first receiving a signal from a bona fide payment acceptance device such as an
electronic credit card reader; (c) it contains a push button user interface with a
maximum of six manually selectable wash cycle settings, with no ability of the end user
to otherwise modify water temperature, water level, or spin speed for a selected wash
cycle setting; and (d) the console containing the user interface is made of steel and is
assembled with security fasteners.

Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a vertical rotational axis; (2) are top loading; (3) have



a drive train consisting, inter alia, of (a) a permanent split capacitor (PSC) motor, (b) a
belt drive, and (c) a flat wrap spring clutch.

Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a horizontal rotational axis; (2) are front loading; and
(3) have a drive train consisting, inter alia, of (a) a controlled induction motor (CIM), and
(b) a belt drive.

Also excluded from the scope are automatic clothes washing machines that meet all of
the following conditions: (1) Have a horizontal rotational axis; (2) are front loading; and
(3) have cabinet width (measured from its widest point) of more than 28.5 inches (72.39
cm).

The products subject to this investigation are currently classifiable under subheadings
8450.20.0040 and 8450.20.0080 of the Harmonized Tariff Schedule of the United States
(HTSUS). Products subject to this investigation may also enter under HTSUS subheadings
8450.11.0040, 8450.11.0080, 8450.90.2000, and 8450.90.6000. Although the HTSUS
subheadings are provided for convenience and customs purposes, the written
description of the merchandise subject to this investigation is dispositive. ™

LRWs are automatic clothes washing appliances capable of cleaning fabrics using water
and detergent in conjunction with wash, rinse, and spin cycles typically programmed into the
unit.*® They are produced in either top load or front load configurations.** Top load LRWs
possess drums that spin on a vertical axis and are loaded with soiled clothing through a door on
the top of the unit.”> Front load LRWs possess drums that spin on a horizontal or tilted axis and
are loaded with soiled clothing through a door in the front of the unit.*® All LRWs are typically
purchased by households for use in single-family dwellings."’

Top load LRWs can wash clothes using either an agitator or an impeller. Agitator-based
top load LRWs, sometimes known as conventional top load (“CTL"”) LRWs, are characterized by
their use of a pole-shaped agitator inside the drum, which cleans clothes by swirling them
though detergent and water.”® Due to the interior volume occupied by the agitator, agitator-
based LRWs generally offer less capacity than other types of LRWs. ™ Impeller-based top load

12 | arge Residential Washers from the People’s Republic of China: Final Determination of Sales at
Less Than Fair Value and Final Negative Determination of Critical Circumstances, 81 Fed. Reg. 90776,
90778-79 (Dec. 15, 2016). Footnotes in the scope definition further describing the various terms used
within the definition have been deleted.

13 CR at 1-13; PR at I-11.

" CR at I-13; PR at I-11.

> CR at I-14; PR at I-11.

'° CR at I-18; PR at I-14.

Y CR at I-13; PR at I-11.

¥ CRat1-17; PRat I-12 - 13.

Y CRat1-23; PRat I-17 - 18.



LRWs are characterized by their use of a fan-shaped impeller at the base of the drum, which
cleans clothes by lifting and dropping them into a small quantity of water and HE detergent.?°
They reduce energy consumption by spinning clothes at high speed, thereby extracting more
water and leaving clothes in need of less time in a dryer.”

Front load LRWs typically clean clothes better and more efficiently than top load LRWs.
They conserve water by lifting clothes with a baffle as the drum spins on a horizontal or tilted
axis and dropping them into a small quantity of water and high efficiency (“HE”) detergent.22
Like impeller-based top load LRWs, front load LRWs reduce energy consumption by spinning
clothes at high speeds that extract more water and reduce drying time.

C. Arguments of the Parties

Whirlpool argues that there is nothing on the record of the final phase of this
investigation that would warrant the Commission modifying its definition of the domestic like
product from the preliminary determination, which included all LRWs within the scope of the
investigation as well as front load residential washers with CIM/Belt.**

Respondents agree with the Commission’s definition of the domestic like product from
the preliminary determination, which encompasses all LRWs within the scope and front load
residential washers with CIM/Belt.”> They claim that the Commission should define a separate
like product encompassing the LRW parts within the scope of the investigation, however. They
argue that there is a clear dividing line between LRW parts within the scope and LRWs under
the Commission’s traditional six like product factors®® and that the Commission’s semi-finished
product analysis also supports the definition of a separate like product for parts.”’

*CRat1-17; PRat I-13 - 14.

' CRatl-17; PRat I-13 - 14.

* CR at I-18; PR at I-13 - I-14,

» CRat I-18; PR at I-13 - I-14,

*% petitioner’s Prehearing Brief at 11-15. “CIM/Belt” refers to front load washing machines
encompassed by the second of the three exclusions in the scope definition referencing “automatic
clothes washing machines.” Among other components, these washers have a controlled induction
motor and a belt. CR atI-9, PR at I-I-7. In the preliminary determination, the Commission included
these washers in the domestic like product because they were produced domestically and the parties
did not dispute that there is no clear dividing line between these washers and LRWs within the scope.
See Large Residential Washers from China, Inv. No. 731-TA-1306 (Preliminary), USITC Pub. 4591 (Feb.
2016) at 10 (“Preliminary Determination”).

2> Respondents’ Prehearing Brief at 9.

26 Respondents’ Prehearing Brief at 11-13.

%7 See Respondents’ Prehearing Brief at 13-14. If the Commission were to define parts within
the scope as a separate like product, respondents argue, then the Commission should make a negative
determination with respect to parts because subject imported parts can only be used to repair subject
imported LRWs and therefore do not compete with domestically produced parts. /d. at 15-16.



D. Domestic Like Product Analysis

Because respondents’ argument that LRW parts within the scope should be a separate
like product involves products at different stages of processing, we analyze it using the
Commission’s semi-finished products analysis.?®

Dedication for Use. The vast majority of LRW parts within the scope that are produced
domestically are consumed in the domestic production of finished LRWs, as respondents
concede.”® The only parts falling within the scope are ones used in finished LRWs that are
within the scope. Although subject imported LRW parts within the scope may be dedicated to
the repair market, as respondents claim, the focus of the Commission’s like product analysis is
on domestically produced merchandise.*

Separate Markets. Because the vast majority of domestically produced LRW parts
within the scope are dedicated to the domestic production of LRWs, there is not a significant
separate market for such parts.31 To the extent that some LRW parts are inventoried for use in
repairing LRWSs, an appreciable proportion of these parts do not appear to be sold into a
separate market distinct from LRWs. Instead, when such repairs are conducted at the
producer’s expense under the warranty included with domestically produced LRWs, they may
be considered part of the LRW market. Indeed, respondents have argued that the prices of
domestically produced LRWs sold to non-original equipment manufacturers (“OEM”) customers
include warranty costs.>? To the extent that warranty costs are included in the sales prices of
domestically produced LRWs, the LRW parts used to repair LRWs under warranty are effectively
sold into the LRW market.

Differences in Physical Characteristics and Functions of the Upstream and Downstream
Articles. There are similarities and differences in the physical characteristics and functions of
LRW parts as compared to LRWs. On the one hand, LRW parts within the scope are physically
similar to LRWs in the sense that all such parts can be found in every LRW. LRW parts within
the scope are similar to LRWs in terms of their functionality insofar as such parts are essential
to the proper functioning of LRWs. On the other hand, the individual LRW parts within the

%% In a semi-finished product analysis, the Commission examines: 1) whether the upstream
article is dedicated to the production of the downstream article of has independent uses; 2) whether
there are perceived to be separate markets for the upstream and downstream articles; 3) differences in
the physical characteristics and functions of the upstream and downstream articles; 4) differences in the
costs or value of the vertically differentiated articles; and 5) significance and extent of the processes
used to transform the upstream into the downstream articles. See, e.g., Glycine from India, Japan, and
Korea, Inv. Nos. 731-TA-1111-1113 (Preliminary), USITC Pub. 3921 (May 2007) at 7; Artists’ Canvas from
China, Inv. No. 731-TA-1091 (Final), USITC Pub. 3853 (May 2006) at 6; Live Swine from Canada, Inv. No.
731-TA-1076 (Final), USITC Pub. 3766 (Apr. 2005) at 8 n.40; Certain Frozen Fish Fillets from Vietnam, Inv.
No. 731-TA-1012 (Preliminary), USITC Pub. 3533 (Aug. 2002) at 7.

2% See Respondents’ Prehearing Brief at 12.

0 see Preliminary Determination, USITC Pub. 4591 at 10.

31 See Petitioners’ Posthearing Brief at 11-4 - 5.

32 See Respondents’ Prehearing Brief at 70.



scope bear little physical resemblance to fully assembled LRWs and cannot be used to wash
clothes.

Differences in Value. Respondents estimate that the LRW parts within the scope
represent around one-quarter of the value of a finished LRW. 33

Extent of Processes Used to Transform Downstream Product into Upstream Product.
Once the LRW parts within the scope have been produced, transforming them into a finished
LRW entails assembling them with out-of-scope parts into LRWs on an assembly line.**
Petitioner characterizes the process as one of simple assembly.>

Conclusion. The record evidence pertaining to the Commission’s semi-finished product
factors supports the inclusion of LRW parts and finished washers within the same domestic like
product definition. We acknowledge that LRW parts do not resemble LRWs, cannot wash
clothes, and represent a relatively small portion of the total value of a finished LRW.
Nevertheless, the vast majority of LRW parts are dedicated to the production of LRW with no
significant separate market for LRW parts. LRW parts within the scope are similar to LRWs in
terms of their physical characteristics and function in that all such parts can be found in every
LRW and are essential to the proper functioning of LRWs. Transforming LRW parts into finished
LRWs is a matter of simple assembly. Consequently, we define the domestic like product to
include LRW parts within the scope, in-scope finished LRWs, and front load residential washers
with CIM/Belt.

lll. Domestic Industry

The domestic industry is defined as the domestic “producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes
a major proportion of the total domestic production of the product."a6 In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in
the domestic merchant market.

We define the domestic industry as all domestic producers of the like product, including
Alliance Laundry Systems, LLC (“Alliance”), GEA, Staber Industries, Inc. (“Staber”), and
Whirlpool.*’

33 Respondents’ Prehearing Brief at 14.

** See CR at I-32; PR at 1-22.

3 petitioner’s Posthearing Brief at II-5.

%19 U.S.C. § 1677(4)(A).

37 CR/PR at Table IlI-1; CR at I1l-6-7; PR at I1I-1, llI-4 - 5. No domestic producer is related to an
exporter or importer of the subject merchandise, see CR/PR at Table llI-1, Ill-6, and ***. CR at Ill-26; PR
at 1-13. Although GEA was sold to Qingdao Haier Co., Ltd. (“Haier”), a Chinese company, on June 6,
2016, CR at lll-5, PR at I-3, ***, CR at IV-1 n.1; PR at IV-1 n.1. Accordingly, there are no related party
issues in this investigation.



IV. Material Injury by Reason of Subject Imports*®

Based on the record in the final phase of this investigation, we find that an industry in
the United States is materially injured by reason of imports of LRWs from China that Commerce
has found to be sold in the United States at less than fair value.

A. Legal Standards

In the final phase of antidumping and countervailing duty investigations, the
Commission determines whether an industry in the United States is materially injured or
threatened with material injury by reason of the imports under investigation.* In making this
determination, the Commission must consider the volume of subject imports, their effect on
prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.”® The statute defines
“material injury” as “harm which is not inconsequential, immaterial, or unimportant.”** In
assessing whether the domestic industry is materially injured by reason of subject imports, we
consider all relevant economic factors that bear on the state of the industry in the United
States.*? No single factor is dispositive, and all relevant factors are considered “within the
context of the business cycle and conditions of competition that are distinctive to the affected
industry.”*®

% Section 771(24) of the Tariff Act, which defines “negligibility,” provides that imports
from a subject country that are less than 3 percent of the volume of all such merchandise
imported into the United States in the most recent 12-month period for which data are
available that precedes the filing of the petition or self-initiation, as the case may be, shall be
deemed negligible. 19 U.S.C. § 1677(24)(A)(i).

Based on importer questionnaire responses, subject imports from China accounted for
*** percent of all imports of LRWs in 2015, which is the 12-month period ending nearest to the
petition filing date for which such data are available. CR at IV-18; PR at IV-7. Importer
guestionnaire data are used for this analysis because official import statistics include a
substantial quantity of out-of-scope merchandise. See CR at 1-12-13, IV-2 n.4; PR at I-10, IV-1
n.4. Because subject imports were well above the statutory negligibility threshold, we find that
subject imports are not negligible.

319 U.S.C. §§ 1671d(b), 1673d(b). The Trade Preferences Extension Act of 2015, Pub. L. 114-27,
amended the provisions of the Tariff Act pertaining to Commission determinations of material injury and
threat of material injury by reason of subject imports in certain respects. We have applied these
amendments here.

%019 U.S.C. § 1677(7)(B). The Commission “may consider such other economic factors as are
relevant to the determination” but shall “identify each {such} factor ... and explain in full its relevance to
the determination.” 19 U.S.C. § 1677(7)(B).

119 U.5.C. § 1677(7)(A).

219 U.S.C. § 1677(7)(C)(iii).

19 U.S.C. § 1677(7)(C)(iii).
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Although the statute requires the Commission to determine whether the domestic
industry is “materially injured or threatened with material injury by reason of” unfairly traded
imports,** it does not define the phrase “by reason of,” indicating that this aspect of the injury
analysis is left to the Commission’s reasonable exercise of its discretion.* In identifying a
causal link, if any, between subject imports and material injury to the domestic industry, the
Commission examines the facts of record that relate to the significance of the volume and price
effects of the subject imports and any impact of those imports on the condition of the domestic
industry. This evaluation under the “by reason of” standard must ensure that subject imports
are more than a minimal or tangential cause of injury and that there is a sufficient causal, not
merely a temporal, nexus between subject imports and material injury.46

In many investigations, there are other economic factors at work, some or all of which
may also be having adverse effects on the domestic industry. Such economic factors might
include nonsubject imports; changes in technology, demand, or consumer tastes; competition
among domestic producers; or management decisions by domestic producers. The legislative
history explains that the Commission must examine factors other than subject imports to
ensure that it is not attributing injury from other factors to the subject imports, thereby
inflating an otherwise tangential cause of injury into one that satisfies the statutory material
injury threshold.*” In performing its examination, however, the Commission need not isolate

19 U.S.C. §§ 1671d(a), 1673d(a).

*> Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute
does not ‘compel the commissioners’ to employ {a particular methodology}.”), aff'g, 944 F. Supp. 943,
951 (Ct. Int’l Trade 1996).

* The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s
long as its effects are not merely incidental, tangential, or trivial, the foreign product sold at less than
fair value meets the causation requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir.
2003). This was further ratified in Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed.
Cir. 2008), where the Federal Circuit, quoting Gerald Metals, Inc. v. United States, 132 F.3d 716, 722
(Fed. Cir. 1997), stated that “this court requires evidence in the record ‘to show that the harm occurred
“by reason of” the LTFV imports, not by reason of a minimal or tangential contribution to material harm
caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458 F.3d 1345, 1357 (Fed. Cir.
2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001).

*" SAA at 851-52 (“{Tthe Commission must examine other factors to ensure that it is not
attributing injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the
Commission “will consider information which indicates that harm is caused by factors other than less-
than-fair-value imports.”); H.R. Rep. 96-317 at 47 (1979) (“in examining the overall injury being
experienced by a domestic industry, the ITC will take into account evidence presented to it which
demonstrates that the harm attributed by the petitioner to the subsidized or dumped imports is
attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption,
trade restrictive practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the domestic industry”);
accord Mittal Steel, 542 F.3d at 877.
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the injury caused by other factors from injury caused by unfairly traded imports.*® Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury
or contemplate that injury from unfairly traded imports be weighed against other factors, such
as nonsubject imports, which may be contributing to overall injury to an industry.* It is clear
that the existence of injury caused by other factors does not compel a negative
determination.”

Assessment of whether material injury to the domestic industry is “by reason of” subject
imports “does not require the Commission to address the causation issue in any particular way”
as long as “the injury to the domestic industry can reasonably be attributed to the subject
imports” and the Commission “ensure{s} that it is not attributing injury from other sources to
the subject imports.”* > Indeed, the Federal Circuit has examined and affirmed various
Commission methodologies and has disavowed “rigid adherence to a specific formula.”?

8 SAA at 851-52 (“{Tthe Commission need not isolate the injury caused by other factors from
injury caused by unfair imports.”); Taiwan Semiconductor Industry Ass’n, 266 F.3d at 1345 (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... .
Rather, the Commission must examine other factors to ensure that it is not attributing injury from other
sources to the subject imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha
de Chile AG v. United States, 180 F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not
required to isolate the effects of subject imports from other factors contributing to injury” or make
“bright-line distinctions” between the effects of subject imports and other causes.); see also Softwood
Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Remand), USITC Pub. 3658 at 100-01 (Dec.
2003) (Commission recognized that “{i}f an alleged other factor is found not to have or threaten to have
injurious effects to the domestic industry, i.e., it is not an ‘other causal factor,” then there is nothing to
further examine regarding attribution to injury”), citing Gerald Metals, 132 F.3d at 722 (the statute
“does not suggest that an importer of LTFV goods can escape countervailing duties by finding some
tangential or minor cause unrelated to the LTFV goods that contributed to the harmful effects on
domestic market prices.”).

'S, Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

> See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under
the statute requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the
sole or principal cause of injury.”).

1 Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an
affirmative determination unless it finds that a domestic industry is materially injured ‘by reason of’
subject imports, the Commission is not required to follow a single methodology for making that
determination ... {and has} broad discretion with respect to its choice of methodology.”) citing United
States Steel Group v. United States, 96 F.3d 1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75. In its
decision in Swiff-Train v. United States, 792 F.3d 1355 (Fed. Cir. 2015), the Federal Circuit affirmed the
Commission’s causation analysis as comporting with the Court’s guidance in Mittal.

*2 Commissioners Pinkert and Kieff do not join this paragraph or the following three paragraphs.
They point out that the Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal Steel, held that the
Commission is required, in certain circumstances when analyzing present material injury, to consider a
particular issue with respect to the role of nonsubject imports, without reliance upon presumptions or
rigid formulas. The Court has not prescribed a specific method of exposition for this consideration.
Mittal Steel explains as follows:

(Continued...)
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The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved
cases where the relevant “other factor” was the presence in the market of significant volumes
of price-competitive nonsubject imports. The Commission interpreted the Federal Circuit’s
guidance in Bratsk as requiring it to apply a particular additional methodology following its
finding of material injury in cases involving commodity products and a significant market
presence of price-competitive nonsubject imports.>* The additional “replacement/benefit” test
looked at whether nonsubject imports might have replaced subject imports without any benefit
to the U.S. industry. The Commission applied that specific additional test in subsequent cases,
including the Carbon and Certain Alloy Steel Wire Rod from Trinidad and Tobago determination
that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and
makes clear that the Federal Circuit does not require the Commission to apply an additional
test nor any one specific methodology; instead, the court requires the Commission to have
“evidence in the record” to “show that the harm occurred ‘by reason of’ the LTFV imports,” and
requires that the Commission not attribute injury from nonsubject imports or other factors to
subject imports.> Accordingly, we do not consider ourselves required to apply the
replacement/benefit test that was included in Commission opinions subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases
involving commodity products where price-competitive nonsubject imports are a significant
factor in the U.S. market, the Court will require the Commission to give full consideration, with
adequate explanation, to non-attribution issues when it performs its causation analysis.”®

(...Continued)

What Bratsk held is that “where commodity products are at issue and fairly traded, price

competitive, non-subject imports are in the market,” the Commission would not fulfill its

obligation to consider an important aspect of the problem if it failed to consider whether non-
subject or non-LTFV imports would have replaced LTFV subject imports during the period of

investigation without a continuing benefit to the domestic industry. 444 F.3d at 1369. Under
those circumstances, Bratsk requires the Commission to consider whether replacement of the

LTFV subject imports might have occurred during the period of investigation, and it requires the

Commission to provide an explanation of its conclusion with respect to that factor.

542 F.3d at 878.

>3 Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel,
542 F.3d at 879 (“Bratsk did not read into the antidumping statute a Procrustean formula for
determining whether a domestic injury was ‘by reason’ of subject imports.”).

>4 Mittal Steel, 542 F.3d at 875-79.

> Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2
(recognizing the Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-
attribution analysis).

% To that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to
present published information or send out information requests in the final phase of investigations to
producers in nonsubject countries that accounted for substantial shares of U.S. imports of subject
merchandise (if, in fact, there were large nonsubject import suppliers). In order to provide a more
complete record for the Commission’s causation analysis, these requests typically seek information on
capacity, production, and shipments of the product under investigation in the major source countries
(Continued...)
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The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial
evidence standard.”’ Congress has delegated this factual finding to the Commission because of
the agency’s institutional expertise in resolving injury issues.®

B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analysis of whether there is material
injury by reason of subject imports.

1. Demand Considerations

About two-thirds of demand for LRWSs is driven by consumers needing to replace
existing washers at the end of those products’ functional lives, otherwise known as
“replacement demand,” with the balance driven by home sales, renovations, and new
construction.”® Most responding domestic producers and importers reported that U.S. demand
for LRWs increased during the period of investigation, due to increased activity in the housing
market and, to a lesser extent, the satisfaction of pent-up replacement demand from the last
recession.? Apparent U.S. consumption of LRWs increased by *** percent between 2013 and
2015, from *** units in 2013 to *** units in 2014 and *** units in 2015.%" Apparent U.S.
consumption in January-June (“interim”) 2016, at *** units, was *** percent higher than in
interim 2015, at *** units.*

The apparent consumption data reflect demand for the different types of LRWs
described in our discussion of the domestic like product, including agitator- and impeller-based
top load LRWs and front load LRWs.®® Regulatory changes implemented since the
Commission’s 2012-2013 investigation have blurred the distinction between conventional top
load (“CTL”) and HE top load (“HETL”).** Specifically, on March 7, 2015, the DOE implemented

(...Continued)

that export to the United States. The Commission plans to continue utilizing published or requested
information in the final phase of investigations in which there are substantial levels of nonsubject
imports.

" We provide in our respective discussions of volume, price effects, and impact a full analysis of
other factors alleged to have caused any material injury experienced by the domestic industry.

*8 Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96
F.3d at 1357; S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex
and difficult, and is a matter for the judgment of the ITC.”).

**CR at II-14; PR at II-8.

% CR at II-16; PR at II-9; CR/PR at Table II-3.

°' CR/PR at Tables IV-7, C-1.

®2 CR/PR at Tables IV-7, C-1.

® See CRat 1-13-19.; PR at I-11 - 14.

% See Conference Tr. at 81-83 (Tubman), 223 (Brindle). In the 2012-13 investigations, the
Commission found that certain CTL washer models qualified for Energy Star certification, but that none
qualified as Tier 3 HE machines under Consortium for Energy Efficiency (“CEE”)guidelines. USITC Pub.
(Continued...)
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regulations that dramatically increased both the minimum efficiency standards for all LRWs and
the efficiency standards required for Energy Star certification, substantially decreasing the
volume of water that can be used in the LRW wash and rinse cycles and the total energy
consumption of the entire laundry cycle.®® In response, Whirlpool re-engineered its CTL LRWs
to utilize “HE-agitators” and more efficient “shallow fill” technology, which requires the use of
specially formulated HE detergent.66 Consequently, many HE-agitator-based top load LRWs
qualify for Energy Star under the new standards, unlike most of the CTL washers in the 2012-13
investigations, as do certain agitator-based top load LRWs produced by GEA.Y Conversely,
many impeller-based top load LRWSs, which would have been categorized as HETL LRWs in the
2012-13 investigations, no longer qualify for Energy Star certification under the new
standards.®® Front load LRWs are more likely to qualify for Energy Star under the new
standards.®

Competition in the U.S. market occurs at two levels of trade: sales by domestic
producers and importers to retailer/distributors and sales by retailers to consumers. Domestic
producers and importers made most of their sales to retailers, distributors, and buying
groups.’ Five large appliance retailers -- Best Buy, hhgregg, Home Depot, Lowe’s, and Sears --
together account for more than two-thirds of LRW sales in the U.S. market, with buyers’ groups
accounting for most of the balance.” More than 10 percent of U.S. LRW sales are OEM sales to

(...Continued)

4378 at 6, I-13 & n.61. By contrast, the Commission found that all impeller-based top load washers and
front load washers qualified as Tier 3 HE machines, and thus defined them as HETL and HEFL washers.
USITC Pub. 4378 at 6-7. These distinctions generally remained valid until March 7, 2015, when new
energy efficiency standards became effective. CR at IV-10 n.7; PR at IV-4 n.7. Under the new standards,
LG and Whirlpool define HE LRWs as those ***. Id. Samsung defines HE LRWs as those ***. Id.

® CR at 1-20-22; PR at I-15 - 17; CR/PR at Table I-2.

% petition at 14.

®” CR at 1-22 n.60, IV-10 n.7; PR at I-17 n.60, IV-4 n.7; see also Petition at 14; Petitioner’s
Responses to Staff Questions at 14.

®® CR at 1-22 n.60; PR at I-17 n.60; CR/PR at Table I1I-8 (***); see also Petition at 13-14;
Petitioner’s Responses to Staff Questions at 11.

* CR at I-18; PR at I-14.

O CR at II-1, 5-6; PR at II-3; CR/PR at Table Il-1. Buying groups negotiate prices on behalf of
multiple retailers.

"L CRat II-1; PR at II-1. Respondents argue that because the top six purchasers accounted for
nearly *** percent of total reported purchase volume during the period of investigation, the
Commission should assign weight to each purchaser’s questionnaire response according to that
purchaser’s volume of LRW purchases in 2015. Respondents’ Prehearing brief at 5-6, 27-28, Exhibit 4;
Respondents’ Posthearing brief at 1-2. We do not adopt respondents’ proposed methodology for
weighing purchaser questionnaire responses. It is not our practice to weight systematically purchaser
guestionnaire responses according to purchase volume. Nor do we agree that purchasers necessarily
possess knowledge of the U.S. LRW market in direct proportion to their purchase volumes. The record
in this investigation does not indicate that all smaller purchasers are less knowledgeable about the U.S.
LRW market than larger ones. Indeed, some large purchasers indicated that their knowledge of some
aspects of the market was limited. Specifically, *** and in response to Commission questions ***, See
(Continued...)
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Sears for resale under the Kenmore brand.”? Consistent with our practice of examining prices
for the first arm’s-length transactions in the U.S. market, we have focused our analysis of
competition and pricing in the U.S. washer market on sales by domestic producers and
importers to retailer/distributors.”> Nevertheless, we also recognize that consumer preferences
influence retailers’ purchasing decisions.”*

2. Supply Conditions

The U.S. market is currently served by four domestic producers, which accounted for
*** percent of apparent U.S. consumption in 2015; subject imports, which accounted for ***
percent of apparent U.S. consumption in 2015; and nonsubject imports, which accounted for
*** percent of apparent U.S. consumption in 2015.”

The domestic industry, the largest supplier to the market, consists of Alliance, GEA,
Staber, and Whirlpool, with Whirlpool alone accounting for *** percent of domestic LRW
production in 2015.”® By the end of the period of investigation, both GEA and Whirlpool
completed their repatriation of LRW production, which began during the 2012-13
investigations, and invested in domestic production capacity that replaced their imports.”” GEA
replaced LRWs imported from *** with domestically produced top load LRWs in 2012 and
domestically produced front load LRWs in 2013.78 After commencing domestic front load LRW
production in 2010, Whirlpool **%* 7% On June 6, 2016, General Electric announced that it had
completed the sale of its appliance division to a Chinese company, Haier, for $5.6 billion.*

Whirlpool has operated its LRW production facility in Clyde, Ohio from inside a foreign
trade subzone (“FTZ”) since 2013 in order to minimize its tariff liability.2* Whirlpool enters out-
of-scope components imported from China and elsewhere into the FTZ duty free and combines

(...Continued)
Purchasers’ Questionnaire Response of ***, Cover Letter; November 10, 2016 revisions to Purchasers’
Questionnaire Response of ***,

"2 CRat II-1-2; PR at II-1.

73 See Large Residential Washers from Korea and Mexico, USITC Pub. 4378 at 18-19; Bottom
Mount Combination Refrigerator-Freezers from Korea and Mexico, Inv. Nos. 701-TA-477 and 731-TA-
1180-1181 (Final), USITC Pub. 4318 (May 2012) at 16; Sodium Hexametaphosphate from China, Inv. No.
731-TA-1110 (Final), USITC Pub. 3984 (March 2008) at 13 n.91; Kosher Chicken from Canada, Inv. No.
731-TA-1062 (Preliminary), USITC Pub. 1062 (January 2004) at 15 n.120.

"4 See CR at 11-15-17; PR at 11-8-10; Conference Tr. at 151 (Brindle); Petitioner’s Postconference
Brief at 9; Respondents’ Postconference Brief at 26.

7> CR/PR at Table IV-8.

6 CR/PR at Tables IlI-1, IV-8.

7 CR at I1I-3-4; PR at llI-2 - I1I-3.

78 CR at IlI-4; PR at 1I-3.

"9 CR at IlI-3; PR at 1lI-2; Petitioner’s Responses to Staff Questions at 17; Conference Tr. at 37
(Tubman).

8 CR at I1I-5; PR at I1I-3.

¥ CRat I1-10-12; PR at I11-6 - 11I-7.
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them with domestically produced components to produce LRWs.®2 When LRWs are withdrawn
from the FTZ for consumption in the United States, Whirlpool pays tariffs on the imported
components at the rate applicable to LRWs, rather than at the generally higher rate applicable
to the components.®® Pursuant to FTZ regulations, the country of origin of the LRWs for
customs purposes is the country of origin of the highest-value foreign component, regardless of
the domestic content of the LRWs.2* We treat the LRWs withdrawn by Whirlpool from its FTZ,
which accounted for *** percent of Whirlpool’s U.S. shipments in 2015, as domestically
produced LRWs.®

LG and Samsung accounted for virtually all subject imports during the period of
investigation.86 They formerly imported LRWs from Korea and, in Samsung’s case, Mexico.®” In
February 2013, the Commission determined that a domestic industry was materially injured by
reason of LRWs from Korea and Mexico that Commerce determined were dumped and, in the
case of LRWs from Korea, subsidized.®® Consequently, on February 15, 2013, Commerce issued
antidumping and countervailing duty orders on LRWs from Korea and Mexico.?’ LG
commenced production of LRWs in China in ***, while Samsung’s two Chinese production
facilities commenced production of LRWSs in *** and ***, respectively.”® During the period of
investigation, LG and Samsung gradually replaced their imports of nonsubject LRWs from Korea
and Mexico with imports of subject LRWs from China.” By the end of the period, nonsubject
imports supplied a *** small portion of the market and consisted largely of LRWs imported
from Mexico by *** and LRWs imported from Korea by ***.°2 Since the institution of this
investigation, both LG and Samsung have shifted production of LRWs for export to the United
States from China to Vietnam and Thailand.”®

3. Market Dynamics

As already discussed, most washers are sold by domestic producers and importers to
the five largest retailers — Best Buy, hhgregg, Home Depot, Lowe’s, and Sears — or to buyer’s
groups that purchase LRWs on behalf of smaller retailers.®® With the exception of Sears’s OEM

8 CR at 11I-10-11 & n.26; PR at I11-6 & n.26.

8 CRat IlI-11 & n.25; PR at l1-6 & n.25.

8 CRat II-11; PR at ll1-6 - I-7.

8 CR at l1I-12; PR at I1I-7. The U.S. content of LRWs withdrawn by Whirlpool from its FTZ was
*** percent, by value, in 2015. CR/PR at Table IlII-4.

8 CR/PR at IV-1.

8 | arge Residential Washers from Korea and Mexico, USITC Pub. 4378 at 19-20; CR at VII-4 n.7,
VII-6 n.13; PR at VII-4 n.7, VII-5 n.13.

8 | arge Residential Washers from Korea and Mexico, USITC Pub. 4378 at 1.

¥ CRat I-6; PR at I-5.

% CR at VII-4, VII-6-7; PR at VII-3 - 5.

1 See CR/PR at Table IV-2. Samsung USA reported that ***. CR at VII-7 n.16; PR at VII-4 n.16.

%2 CR at IV-4, VII-6 n.10; PR at VII-4 n.10; CR/PR at Table IV-8.

% Hearing Tr. at 228-229 (Thompson and Mittrucker)

** CR/PR at II-1.
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business, most retailers purchase washers through direct negotiations with suppliers.” Typical
negotiations between LRW suppliers and retailers revolve around prices and margins.96
Suppliers offer a minimum advertised price (“MAP”) for each LRW model, above which they will
support retailers with advertising funds.”” Suppliers and retailers then negotiate a margin for
each model, which is the difference between the MAP and the retailer’s acquisition cost net of
all discounts and rebates.*® During special promotional periods such as Black Friday (the day
after Thanksgiving), suppliers reduce the MAPs of certain models to promotional prices and
generally provide the retailer with lower wholesale prices and additional discounts and rebates
so as to preserve the retailer’s margins on the models.”® A retailer’s profit on a particular LRW
model is a function of the model’s margin and sales volume (also known as ”turns").100

Discounting is prevalent in the LRW market, particularly during promotional events
coinciding with holidays such as Presidents’ Day, Memorial Day, Independence Day, Labor Day,
Columbus Day, and Thanksgiving (Black Friday).’® Whirlpool estimates that such events
account for at least half of its sales, and *** reports that *** percent of its LRW sales occur
during the Black Friday and Independence Day promotional periods alone.'**

Discounts on washers offered by suppliers to retailers can be characterized as direct or
indirect. Direct discounts are tied to sales of specific LRWs, whether given on the sales price to
a retailer (a “sell-out” discount) or in the form of a post-sale discount to the end use customer
when a retail sale is made (a “sell-through” discount).’® Specific types of direct discounts
offered by responding domestic producers and importers include quantity discounts, annual
total volume discounts, sales incentives, and promotional discounts, among others.***

Indirect discounts are not tied to specific LRW products but are allocated to sales of
LRWs, as based in part on such sales.'® *** reported offering a variety of indirect discounts,
including volume rebates, special price allowances, and backside adjustments.’® *** reported
that it does not distinguish between direct and indirect discounts.™”’

% CR at V-3-4; PR at V-3. According to petitioner, Sears invites competing suppliers to offer
prices for the same LRW models described in request for proposal documents. Petitioner’s
Postconference Brief at 18; Petitioner’s Prehearing brief at 22-23.

% petition at 41; Respondents’ Postconference Brief at 36-37; Respondents’ Prehearing Brief at
30-31; Petitioner’s Prehearing brief at 20-21.

% CR at V-3; PR at V-3; Respondents’ Postconference Brief at 36; Respondents’ Prehearing Brief
at 30.

% CR at V-3; PR at 3; Petition at 40-41; Respondents’ Postconference Brief at 36-37.

% petition at 41; Respondents’ Postconference Brief at 37; Respondents’ Prehearing Brief at 30.

190 patition at 40; Conference Tr. at 228 (Shor); Hearing Tr. at 43 (Abdelnour).

101 CR at I1-17; PR at 1I-10; Conference Tr. at 41 (Liotine).

192 CR at 1-17; PR at II-10.

1% CR at V-9-10; PR at V-6.

104 CR at V-10; PR at V-6; CR/PR at Table V-3.

1% CR at V-9, 11-12; PR at V-6-8.

1% CR at V-11; PR at V-7; CR/PR at Table V-3. ***_ Domestic Producers’ Questionnaire of *** at
guestion IV-4(d).

" CR at V-12; PR at V-7.
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Retailer flooring decisions are another factor driving sales of LRWs. % Retailers seek to

display an assortment of models and brands at a range of price points to serve a wide variety of
customers.’® During annual product line reviews with each supplier, all large retailers, and
many smaller retailers, decide which LRW models to display on the floor of their retail
establishment, and how the models are arranged.110 Placement at the end of an aisle (“end
cap”) is considered a favorable location.'** Most responding purchasers that allocated floor
space to a range of LRW models reported doing so on the basis of the need to showcase a
variety of price points and the profitability of individual units.™*? According to petitioner,
retailer flooring decisions are critical to LRW sales because only LRW models floored by retailers
can sell in significant quantities and shape consumer preferences.113 *** reported offering
direct and/or indirect discounts to retailers in exchange for floor space.'*

4. Substitutability and Other Conditions

We find that there is a moderate to high degree of substitutability between subject
imports and domestically produced LRWs."™ We further find that price is an important factor
in purchasing decisions for LRWs, although non-price factors are also important.**®

All responding domestic producers and most responding purchasers reported that
domestically produced LRWs, subject imports, and nonsubject imports are always
interchangeable, but responding importers reported that LWRs from the three sources are
sometimes interchangeable. Specifically, all three responding domestic producers reported
that subject imports are always interchangeable with domestically produced LRWs, and the vast
majority of responding purchasers reported that subject imports are always (17 of 27
purchasers) or frequently (eight of 27 purchasers) interchangeable with domestically produced
LRWs.' Both responding importers reported that subject imports are sometimes
interchangeable with domestically produced LRWs, however.*®

Responding purchasers reported that price, profit margin, features, availability,
reliability of supply, direct discounts offered, promotional support, indirect discounts offered,
and quality meets industry standards were among the factors influencing their LRW purchasing

198 CR at 11-26-28; PR at I1-16-17; Petition at 42.

19 CR at 11-26; PR at 1I-16.

10 CR at 11-26; PR at 1I-16; Conference Tr. at 41-42 (Liotine).

1 CR at 11-26; PR at 11-16; Conference Tr. at 41-42 (Liotine).

12 CR at 11-26-27; PR at I1-16-17.

113 patitioner’s Prehearing Brief at 16; Hearing Tr. at 43 (Abdelnour); Petitioner’s Postconference
Brief at 9-10; Petition at 42-43.

"4 CR at V-12; PR at V-7-8.

"> CR at I1-18; PR at II-11.

'1¢ See CR at 11-20-22; PR at I1-12-14.

17 CR/PR at Table I-9. Two responding purchasers reported that subject imports are sometimes
interchangeable with domestically produced LRWs. /d.

"8 CR/PR at Table I1-9.
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decisions.’® When asked to rank factors used in purchasing decisions, more responding

purchasers (26) ranked price among their top three factors than any other factor, followed by
profit margin (11) and features (11).*° Similarly, more responding purchasers (17) ranked price
as the number one factor in their purchasing decisions than any other factor, followed by
features (4) and profit margin (3). 121 \When asked to rate the importance of 29 factors in their
purchasing decisions, the factors rated “very important” by the most responding purchasers
were availability (29), price (27), margin opportunity (24), reliability of supply (24), direct
discounts offered (23), promotional support (22), indirect discounts offered (20), and quality
meets industry standards (20)."** Half of responding purchasers reported that they usually (10)
or always (5) purchase LRWs offered at the lowest price, while most other responding
purchasers (14) reported that they sometimes do 50.'2 When asked whether differences other
than price are ever significant to purchasers in choosing between LRWs produced in the United
States, China, and nonsubject countries, all responding domestic producers and most
responding purchasers reported “sometimes” but responding importers reported “always.
Domestic producer and importer pricing practices and the prevalence of discounting
constitute further evidence that price is an important factor in the LRW market. As discussed
above, negotiations between domestic producers and importers, on the one hand, and
retailers, on the other, for the supply of LRWs focus on MAPs and profit margins, expressed as
the difference between MAPs and acquisition costs.'?> Moreover, retailers consider relative
profit margins when allocating limited retail floor space to LRW models from different
suppliers.'?® Most responding purchasers (21 of 30) reported factoring expected profits into
their decisions about which models and suppliers would be allocated floor space, and most

n124

1% See CR at 11-20-21; PR at I1-12; CR/PR at Tables II-5-6.

‘2% CR/PR at Table II-5.

21 CR/PR at Table II-5.

122 CR at I1-21; PR at 1I-13; CR/PR at Table 11-6. Other factors rated as “very important” by more
than half of responding purchasers were model-specific margin (17), product consistency (16), delivery
time (16), and technical service (15). /d.

123 CR at 11-21; PR at I1-13. One responding purchaser reported that it never purchases LRWs at
the lowest price. /d.

122 CR/PR at Table I-11. When asked whether differences other than price are ever significant to
purchasers in choosing between LRWs produced in the United States and China, four responding
purchasers reported “always,” four reported “frequently,” 17 reported “sometimes,” and two reported
“never.” Id.

125 CR at V-3; PR at V-3; Petition at 40-41; Respondents’ Prehearing Brief at 30.

126 CR at 11-26; PR at I1-16; Hearing Tr. at 42-44 (Abdelnour) (“A retailer will floor models that
provide the best margin opportunity. For each floor spot, they want to get the highest return
possible.”). Most responding purchasers (19 of 30) also reported that they allocate floor spots to
different types of LRWs to showcase various price points from entry-level, mid-range, and high-end
products, as well as a range of brands. CR at II-26; PR at 1I-16.
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reported that they usually (17) or always (2) floor LRW models offered at the lowest price for a
given set of features.'?’

All responding domestic producers and importers engaged in discounting, and a
substantial proportion of LRW sales were made at promotional prices during the period of
investigation.128 Responding purchasers reported that an average of 66 percent of their LRW
sales were made at promotional prices in 2015, and most, 19 of 30, reported that the volume of
LRWs sold at promotional prices has increased since January 1, 2013.% Although responding
purchasers reported that domestic producers and importers engage in the same forms of
promotional activity to a similar degree, #4x 130 Half of responding purchasers reported that
they disclose to their LRW suppliers the relative levels of promotional support offered by
competing LRW suppliers.131

Based on the record of the final phase of the investigation, we find that subject imports
and the domestic like product are comparable in terms of non-price factors. We have found a
moderate to high degree of substitutability between subject imports and the domestic like
product, and the vast majority of responding purchasers reported that subject imports are
always (17 of 27) or frequently (eight of 27) interchangeable with domestically produced
LRWs.*> When asked to compare domestically produced LRWs to subject imports according to
29 factors, most responding purchasers reported that domestically produced LRWs are
comparable to subject imports in terms of most non-price factors, including availability, brand,
color, energy star rated, design/style, ease of use, “fit, feel, and finish,” innovative features,
large capacity, LED or LCD display for front load LRWs, product consistency, product range,
quality, reliability of supply, technical support, steam cycle, and water heater.**?

7 CR at 1I-27; PR at II-17. Seven responding purchasers reported that they sometimes floor

LRWs offered at the lowest price for a given set of features, and three reported that they never” did so.
Id. Relative pricing appears to have less of an influence on which suppliers retailers choose to floor. A
majority of responding purchasers, 17 of 30, reported that relative LRW pricing from alternative
suppliers does not affect their floor space allocation decisions, while 13 reported that it does. CR at II-
28; PR at 1I-17.

1?8 See CR at V-12-14; PR at V-8-9; CR/PR at Tables V-4-5.

2% CR at V-13; PR at V-8.

3% CR/PR at Tables V-4-5.

131 CR at V-13-14; PR at V-8-9.

132 CR/PR at Table I-9. Two responding purchasers reported that subject imports are sometimes
interchangeable with domestically produced LRWs. /d.

133 CR/PR at Table I1-8. A majority of responding purchasers reported that domestically
produced LRWs are superior to subject imports in terms of delivery time. Id. A sizable minority of
responding purchasers reported that domestically produced LRWs were superior to subject imports in
terms of availability (11), reliability of supply (11), minimum quantity requirements (8), technical
support/service (8), brand (7), delivery terms (7), and product consistency (6). /d. A sizable minority of
responding purchasers reported that domestically produced LRWs were inferior to subject imports in
terms of innovative features (8), design/style (7), “fit, feel, and finish” (5), and large capacity (4). /d.
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LG, Samsung, and Whirlpool each claim to be innovation leaders in the LRW market, and
each company introduced numerous innovations during the period of investigation.134 At the
hearing, a Whirlpool official touted various innovative features of Whirlpool LRWs, including
intuitive touch controls with Quick Wash (an accelerated wash cycle), the Maytag Advantage
Washer with industry leading capacity (6.2 cubic feet), the Power Wash cycle (“the best
cleaning in the industry”), “black diamond” styling on front load LRWSs, Load-and-Go bulk
dispensing (automatic detergent dispensing from a reservoir), Fresh Hold dynamic venting
technology (a washer that also dries clothes overnight), and Wi-Fi Nest connectivity (for the
remote operation and monitoring of LRWs).** Similarly, an LG official touted LG’s front-control
top load LRWs and Twin-Wash pedestal washers for use with front load LRWs, and a Samsung
official highlighted Samsung’s Super Speed technology (reduced wash time), Active Wash built-
in sinks, black stainless steel styling, and Add Wash (allowing consumers to add items during a
front load LRW wash cycle) as Samsung innovations.”® Although more responding purchasers
identified Samsung (17) and LG (16) as “innovation leaders” than Whirlpool (13) or GEA (6),
Whirlpool and GEA offered *** “market exclusive” or “market first” features on their LRWs,
compared to only *** offered by Samsung and LG."’

Both domestically produced LRWSs and subject imports have been highly rated in
publications and surveys.*® Respondents highlight that J.D. Power has rated Samsung number
one in customer satisfaction in the front load LRW segment for that last eight years; that
millennials surveyed by Moosylvania ranked Samsung as their third most preferred brand and
LG as their 48" most preferred brand, without naming Whirlpool or GEA; and that subject
imports accounted for five of the top six front load LRWSs and all of the top five top load LRWs in
Consumer Reports’ 2017 Buying Guide.*® Whirlpool highlights that Consumer Reports, in
October 2016, ranked domestically produced LRWs among three of the top five and four of the
top ten recommended front load LRW models and six of the top ten recommended impeller-
based top load LRW models, and that Reviewed.com ranked domestically produced LRWs
among six of the top ten top load LRW models and among four of the top ten front load LRW

3% CR at I-24; PR at I-18; CR/PR at Table I-3; Hearing Tr. at 49-56 (Tubman), 154-55 (Toohey),
176-78 (Thompson).

13> Hearing Tr. at 49-56 (Tubman).

136 Hearing Tr. at 154-55 (Toohey), 176-78 (Thompson), Hearing Exhibit (“Samsung History of
Innovation”).

137 CR at 1I-3-4; PR at II-2; CR/PR at Tables I-3-4.

138 CR at 11-24-25; PR at II-16.

139 see Respondents’ Prehearing Brief at 52-56; see also Hearing Tr. at 153-54 (Toohey), 178
(Thompson). Respondents also cite J.D. Power surveys of “customer satisfaction in the laundry
segment” from 2015 and 2016 indicating that LG and Samsung were rated higher than domestic brands;
TraQline data indicating that consumer “brand consideration” has increased for LG and Samsung, but
not for Whirlpool; and an internal Samsung survey indicating that dealers recommend Samsung more
often than Whirlpool or Maytag. /d. We note that J.D. Power’s consumer survey results are influenced
by retail price, unlike Consumer Reports rankings, which are based solely on lab testing. CR at 1I-25; PR
at lI-16; Conference Tr. at 103-4 (Tubman).
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models.’*® The record of the final phase of the investigations indicates that the U.S. LRW

market encompasses a broad range of brands and LRW models offering diverse features and
innovations, with no LRW supplier possessing a clear edge over other LRW suppliers in terms of
LRW design, performance, features, innovations, and other non-price factors.

We also find that the record of the final phase of the investigation indicates that subject
imports competed with the domestic like product in all segments of the U.S. market. In making
this finding, we recognize that subject imports consisted of a different mix of LRW types than
the domestic industry’s U.S. shipments. Specifically, a greater proportion of U.S. imports
consisted of front load LRWs (*** percent in 2015) than did the domestic industry’s U.S.
shipments (*** percent in 2015)."*" Furthermore, there were no subject imports of agitator-
based top load LRWs, although such LRWs accounted for *** percent of the domestic industry’s
U.S. commercial shipments during the period of investigation.**

For a number of reasons, we find that these differences in product mix did not
attenuate subject import competition to a significant degree.**® Subject imports of front load
LRWs competed directly with domestically produced front load LRWs throughout the period of
investigation, as Whirlpool completed its transfer of all front load LRW production for the U.S.
market from Germany and Mexico to the United States in 2012 and GEA commenced domestic
production of front load LRWs in 2013."** Subject imports of front load LRWs also competed
with domestically produced top load LRWs to the extent that consumers cross-shopped front
load and top load LRW models, and most responding purchasers reported that consumers are
sometimes, frequently, or always willing to switch between top load and front load LRWs based
on relative pricing.'* In turn, consumer cross-shopping of front load and top load LRWs at the

140 petitioner’s Prehearing Brief at 61; Domestic Producers Questionnaire Response of

Whirlpool, Attachments 5-6. Petitioner also notes that Consumer Reports did not recommend any top
load LRWs from Samsung because the Consumer Product Safety Commission (“CPSC”) was investigating
safety issues for all Samsung top load LRWs. Domestic Producers Questionnaire Response of Whirlpool,
Attachments 5. On November 4, 2016, Samsung USA, in cooperation with the CPSC, announced a
voluntary recall of certain top-load washers manufactured between March 2011 and the present,
covering approximately 34 models and 3 million LRW units. CR at IV-1 n.2. The recall was prompted by
reports of instances where the washer drums lost balance, triggering excessive vibrations, resulting in
the top separating from the washer. /d.

1 CR/PR at Tables lii-7, IV-9.

42 CR/PR at Tables 119, IV-6.

143 \We are also unpersuaded by respondents’ argument that differences in channels of
distribution attenuated subject import competition. See Respondents’ Prehearing Brief at 56. The vast
majority of U.S. shipments of both subject imports and domestically produced LRWs were made to
retailers, distributors, and buying groups. CR/PR at Table II-1.

144 CR at I11-3-4; PR at I1I-2 - 11I-3; CR/PR at Tables V-6, 8-9, 11, 13.

%5 CR at 11-24; PR at 1I-15 (when asked how frequently consumers are willing to switch between
a top load and front load LRW based on relative pricing, 18 responding purchasers reported
“sometimes,” seven reported “frequently,” two reported “never,” and one reported “always”); Hearing
Tr. at 131-32 (Tubman) (“But because they {domestic producers and respondents} now offer--they both
offer large capacities, they both offer ways to see in, they all offer--not they all, but they both would
offer, top-load and front-load, similar capabilities in terms of wash and cleaning and energy use and so
(Continued...)
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retail level would have influenced retailer purchasing and flooring decisions, impacting the sales
and prices of domestically produced top load LRWs.

The record also indicates that subject imports competed directly with domestically
produced agitator-based top load LRWs during the period of investigation. Pricing product data
show that subject imported top load and front load LRWs competed at nearly all price points in
the market, ranging from $250-299 through $700-799.1¢ Whirlpool’s reported net sales prices
for agitator-based LRWs ranged from $*** to $*** per unit."*’ When asked at the preliminary
phase staff conference whether LG and Samsung offer LRWs that compete in the same price
range as domestically produced agitator-based top load LRWs, an LG official stated that 26
percent of LG’s business “does dip below $S600” and a Samsung official stated that “Samsung
would have a product or two in that price band.”**®

Moreover, as discussed in section IV.B.1 above, the more stringent efficiency standards
promulgated in March 2015 blurred the distinctions between agitator- and impeller-based top
load LRWs by mandating that all top load LRWs utilize shallow fill technology and HE
detergent.'* Indeed, ***, Samsung introduced an impeller-based top load LRW with a capacity
of 4.0 cubic feet, the Samsung 3000, that was priced to compete directly with domestically
produced agitator-based top load LRWs.° Subject imports of this model, which accounted for
*** subject imports of pricing product 9, undersold domestically produced agitator-based top
load LRWs with a capacity of 3.6 cubic feet in *** of *** quarterly comparisons at margins
ranging from *** to *** percent.” That Samsung sold significant volumes of a more fully
featured top load LRW with an impeller and 4.0 cubic feet of capacity at a lower price that

(...Continued)

on and so forth. And some of that was driven by the energy change as the top-load becomes more and
more energy efficient. And so | would say from a cross-shopping standpoint, they're all on the table
when the consumer comes in to look at them.”).

196 petitioner’s Prehearing Brief at 63-64; CR/PR at Table V-16.

%7 petitioner’s Posthearing Brief at Attachments 4 and 5. The average unit value of the
domestic industry’s U.S. shipments of agitator-based top load LRWs ranged from $*** to $*** during
the period of investigation. CR/PR at Table II-9.

148 Conference Tr. at 226 (Herring), 226-27 (Brindle); see also Respondents’ Posthearing Brief,
Attachment A at 57-59 (indicating that 28 percent of LG’s retail sales prices are below $600).

9 CRat 117, 1-22 n.60; PR at I-13 - 14, I-17 N.60.

130 Hearing Tr. at 59-60, Exhibit 14; Petitioner’s Posthearing Brief at 1-13.

1>1 CR/PR at Table V-14; Petitioner’s Posthearing Brief at I-13, Attachment 4; Hearing Tr. at 59
(Tubman). Subject imports of product 9 also undersold domestically produced agitator-based top load
LRWs with a capacity of 3.5 cubic feet in *** of *** quarterly comparisons. Petitioner’s Posthearing
Brief at Attachment 5. Although the agitator-based top load LRW model that Whirlpool reported for
product 9 did not meet the definition of product 9, the questionnaire instructions directed domestic
producers to report pricing product data for the ten pricing products “or any products that were
competitive with these products.” Domestic Producers’ Questionnaire at Question IV-2a. The pricing
data and an e-mail from Home Depot to Whirlpool dated January 20, 2016 indicate that the Samsung
3000 competed directly with Whirlpool’s agitator-based top load LRWs. CR/PR at Table V-14;
Petitioner’s Hearing Exhibit 14.
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Whirlpool’s smaller capacity, agitator-based top load LRWs, provides further evidence that
agitator- and impeller-based top load LRW models compete with each other.™*?

The record also indicates that lower prices on more fully featured subject imports
adversely affected the sales volumes and prices of less fully featured domestically produced
LRWs. >3 Specifically, 24 of 30 responding purchasers reported that the availability and price of
a highly featured LRW affects the sales of a less featured LRW, with *** explaining that the
availability of a highly featured washer at a price equal to or lower than a less featured washer
negatively impacts demand for the less featured washer.™* Similarly, 17 of 30 responding
purchasers reported that price reductions on highly featured top load LRWs from China always
or usually put downward pressure on the prices of less featured top load washers with agitators
produced in the United States.™ Consistent with these purchaser responses, Whirlpool
officials stated at the hearing that “{d}iscount prices at the high end of the washer line are
compressing prices in the mid-range and low end of the product line” and that “discounting
highly featured washers forces prices to be compressed down throughout the entire product
line up.”**®

C. Volume of Subject Imports

Section 771(7)(C)(i) of the Tariff Act provides that the “Commission shall consider
whether the volume of imports of the merchandise, or any increase in that volume, either in
absolute terms or relative to production or consumption in the United States, is significant.”*>’

We find that the volume and increase in volume of subject imports from China is
significant, both absolutely and relative to apparent U.S. consumption, over the period of

'>2 CR/PR at Table V-14.

153 Most responding purchasers reported that price reductions on less featured top load washers
with agitators from the United States never put downward pressure on subject imported top load or
front load LRWSs. CR at V-7; PR at V-4-5. We are unpersuaded by respondents’ argument that, if price
compression took place, the domestic industry should have lost an equal amount of market share in
each of three segments of the U.S. market (agitator-based top load LRWs, impeller-based top load
LRWs, and front load LRWs) during the period of investigation. Respondents’ Prehearing Brief at 42, 45.
The record indicates that the sales volume, market share, and prices of domestically produced agitator-
based top load LRWs declined during the period of investigation, which is consistent with lower prices
on more fully featured subject imports adversely affecting the sales and prices of less fully featured
domestically produced LRWs. See CR/PR at Tables 111-9, IV-8, V-14; see also Petitioner’s Posthearing
Brief, Attachments 4 and 5; see also LRWs from Korea and Mexico, USITC Pub. 4378 at 26.

>4 CR at V-6; PR at V-4.

1% CR at V-6; PR at V-4. Six responding purchasers reported “sometimes” and seven “never.” Id.
With respect to front load LRWs, 13 of 30 responding purchasers reported that price reductions on
highly featured front load LRWs from China always or usually put downward pressure on the prices of
less featured top load washers with agitators produced in the United States. /d. Nine responding
purchasers reported “sometimes” and eight reported “never.” Id.

1% Hearing Tr. at 38 (Fettig), 59 (Tubman).

719 U.S.C. § 1677(7)(C)(i).
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investigation.™®® Subject import volume increased from *** units in 2013 to *** units in 2014
and *** units in 2015, a level *** percent higher than in 2013.° Subject imports were ***
units in interim 2016, *** percent higher than the *** units in interim 2015.*®° As a share of
apparent U.S. consumption, importers’ U.S. shipments of subject imports increased from ***
percent in 2013 to *** percent in 2014 and *** percent in 2015, a level *** percentage points
higher than in 2013.'%* Subject import market share was *** percent in interim 2016, down
*** from *** percent in interim 2015. '

LG and Samsung’s increased imports of LRWs from China not only replaced nonsubject
imports from Korea and Mexico, but also captured market share from the domestic industry,
particularly in 2015.%% As subject import market share increased *** percentage points
between 2013 and 2015, domestic industry market share declined from *** percent in 2013 to
*** percent in 2014 and *** percent in 2015, a level *** percentage points lower than in
2013.1%* |t was *** percent in interim 2016, down from *** percent in interim 2015.%°> Thus,
the domestic industry lost *** percentage points of market share during the 2013-15 period, as
the industry’s U.S. shipments grew at a lower rate than apparent U.S. consumption and subject
imports grew at a greater rate.'®®

138 As explained in section IV.B.2 above, we do not include LRWs withdrawn by Whirlpool from
its FTZ in subject import data, even though they are classified as Chinese origin LRWs for Customs
purposes.

9 CR/PR at Tables IV-2, C-1.

10 CR/PR at Tables IV-2, C-1.

161 CR/PR at Table IV-7.

162 CR/PR at Table IV-7.

163 CR/PR at Table IV-7.

164 CR/PR at Table IV-7.

1%5 CR/PR at Table IV-7.

186 CR/PR at Table IV-7. We are unpersuaded by respondents’ argument that the domestic
industry’s loss of market share was not significant because the loss was allegedly limited to the agitator-
based top load LRW segment, and there were no subject imports of such washers. Respondents’
Prehearing Brief at 40-41; Respondents’ Posthearing Brief at 5; Respondents’ Final Comments at 3-4. As
discussed in section IV.B.4. above, subject imports competed directly with domestically produced
agitator-based LRWs during the period of investigation and also affected the sales and prices of agitator-
based top load LRWs through cross-shopping and price compression. Accordingly, the *** percentage
point shift in market share from the domestic industry to subject imports in the top load LRW segment
between 2013 and 2015 was significant notwithstanding that it came entirely at the expense of
domestically produced agitator-based top load LRWs. CR/PR at Tables I11-9, IV-8 (domestically produced
agitator-based top load LRWs as a share of the top load LRW market segment declined from *** percent
in 2013 to *** percent in 2015).

We recognize that the more stringent efficiency standards that took effect in March 2015
contributed to the declining market share of domestically produced agitator-based top load LRWs. See
Hearing Tr. at 94-95 (Levy). Nevertheless, the record indicates that most of the market share lost by
domestically produced agitator-based top load LRWs was gained by subject imports and not
domestically produced non-agitator top load LRWs. CR/PR at Table IV-8. Indeed, the domestic
industry’s share of the market for non-agitator top load LRWs declined from *** percent in 2013 to ***
(Continued...)
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We conclude that the volume of subject imports and the increase in that volume are
significant both in absolute terms and relative to consumption in the United States.

D. Price Effects of the Subject Imports

Section 771(7)(C)(ii) of the Tariff Act provides that, in evaluating the price effects of the
subject imports, the Commission shall consider whether

(I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like
products of the United States, and

() the effect of imports of such merchandise otherwise depresses
prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.*’

As addressed in section IV.B.4 above, the record indicates that there is a moderate to
high degree of substitutability between subject imports and the domestic like product and that
price is an important consideration in purchasing decisions.

Three domestic producers and two importers of subject merchandise from China
provided usable quarterly net U.S. f.0.b. selling price data for ten LRW products, although not
all firms reported pricing for all products for all quarters.'®® The Commission collected pricing
data net of both direct and indirect discounts.*®® Reported pricing data accounted for
approximately 15.3 percent of U.S. producers’ U.S. shipments of LRWs and 69.6 percent of U.S.
shipments of subject imports from China.'”®

(...Continued)

percent in 2015, as the subject import share of this market increased from *** percent in 2013 to ***
percent in 2015. See CR/PR at Tables IlI-9, IV-6. Non-price factors cannot explain this market share
shift, as respondents claim, see Respondents’ Prehearing Brief at 45, because subject imports and the
domestic like product were comparable in terms of such factors. See section IV.B.4, above.

We also recognize that the domestic industry gained *** percentage points of market share in
the front load LRW segment between 2013 and 2015. CR/PR at Table IV-9. Notwithstanding this market
share gain, the domestic industry still lost *** percentage points of market share in the market for all
LRWs, due to the industry’s greater dependence on the top load LRW market. /d. at Table IV-7.
Furthermore, market share gains by the domestic industry in the front load LRW segment were limited
by the *** percentage point increase in subject import market share within the front load LRW segment
between 2013 and 2015. /d. at Table IV-9.

18719 U.S.C. § 1677(7)(C)(ii).

1%8 CR at V-18; PR at V-11.

189 See Domestic Producers’ Questionnaire at Question IV-2; Importers’ Questionnaire at
Question 1lI-2.

170 CR at V-9; PR at V-6. We do not rely on average unit value (“AUV”) data for purposes of our
pricing analysis, as advocated by respondents, because these data are influenced significantly by
changes in product mix, even within washer segments. See Respondents’ Prehearing Brief at 73-74, 80-
(Continued...)
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Pricing data on the record of this investigation covered a range of typical LRW products
sold in the U.S. market.}”* These product definitions encompassed five front load LRWs and
five top load LRWs, each possessing a different combination of features and capacities.*’* To
ensure that these pricing product definitions were representative, the Commission invited
parties in their comments on the draft questionnaires to comment on the pricing product
definitions used in the preliminary phase of the investigation.173 Based on comments received
from petitioner, respondents, and GEA, the Commission retained five pricing products from the
preliminary phase investigation (products 1-4 and 6) but added four pricing products proposed
by respondents (products 5, 7, 9, and 10) and one based on input from both petitioners and
respondents (product 8)."”* That these product definitions yielded representative pricing data
is confirmed by the appreciable percentage of domestic producer and importer U.S. shipments
covered by the data, which was higher than coverage in the preliminary phase of the
investigation and well within the range that the Commission has considered reliable in previous

(...Continued)

81, 87-90; CR/PR at Table V-16. By contrast, our pricing data cover an appreciable proportion of U.S.
shipments of both subject imports and the domestic like product, CR at V-19, PR at V-11, and permit
apples-to-apples price comparisons based on specifically defined LRW models, as further discussed
below. CR at V-17-18; PR at V-10-11.

Y1 CR at V-17; PR at V-9-10.

172 CR at V-17; PR at V-10. We are unpersuaded by respondents’ argument that the pricing
product definitions were unreasonably narrow in including only LRWs possessing direct drive, excluding
LRWs with LCD displays, and excluding LRWs possessing agi-pellers (HE agitators that combine aspects of
agitators and impellers). See Respondents’ Prehearing Brief at 66; Respondents’ Final Comments at 4-5.
In defining pricing products, the Commission must strike a balance between product definitions that are
narrow enough to permit apples-to-apples comparisons of directly competitive products but broad
enough to yield reasonable coverage of domestic producer and importer shipments. Even if the factors
cited by respondents served to reduce pricing product coverage, they also increased the similarity of the
domestically produced and subject imported LRWs on which pricing data were reported without
reducing coverage to an unacceptable level. Indeed, the pricing product data on the record of this
investigation cover an appreciable share of domestic producer and importer U.S. shipments. CR at V-19;
PR at V-11.

Nor do we agree with respondents that the 0.5 cubic foot capacity ranges used in the pricing
product definitions are overly broad. See Respondents’ Prehearing Brief at 71-73. The Commission
defined pricing products encompassing 0.5 cubic foot capacity ranges in the 2012-13 investigations,
LRWs from Korea and Mexico, USITC Pub. 4378 at V-9-10, and respondents included 0.5 cubic foot
capacity ranges in the pricing product definitions proposed in their comments on the draft
guestionnaires. Respondents’ Comments on the Draft Questionnaires at 37-38. Furthermore, the actual
capacity differences between the top selling SKUs (i.e., models) reported by domestic producers and
importers for each pricing product were minor and did not significantly influence the frequency or
magnitude of subject import underselling. See Petitioner’s Posthearing Brief at |-7-8; Petitioner’s
Responses to Commissioner Questions at 11-21-23.

173 See Petitioner’'s Comments on the Draft Questionnaires at 4-17; GE’s Comments on the Draft
Questionnaires at 3-5; Respondents’ Comments on the Draft Questionnaires at 24-41.

Y4 CRatV-18 & n. 19/PR at V-11 & n. 19.
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investigations.'”> Consequently, we find that the pricing data on the record of the final phase
of the investigation provide a reliable basis for apples-to-apples price comparisons based on
specifically defined LRW models.*’®

We also find, despite respondents’ arguments to the contrary, that the pricing data
reported by Whirlpool are reliable.’”” The Commission conducted a thorough verification of the
domestic producers’ questionnaire response submitted by Whirlpool and confirmed that all
information reported by Whirlpool, including its pricing data, was reasonable and complied
with applicable guidelines.178 In verifying the accuracy of Whirlpool’s pricing data, the
Commission’s auditor specifically examined “the freight adjustment {used} to arrive at an FOB

175 CR at V-19; PR at V-11; Preliminary Confidential Staff Report at V-9; Preliminary

Determination, USITC Pub. at 4591 at V-6 (reported pricing data accounted for approximately ***
percent of U.S. producers’ U.S. shipments of LRWs and *** percent of U.S. shipments of subject imports
from China).

76 \We are unpersuaded by respondents’ argument that the pricing data on products *** and
*** are distorted by the inclusion of OEM sales *** because OEM sale prices exclude warranty and
certain other expenses and are therefore lower than branded sales. Respondents’ Prehearing Brief at
71-72; Respondents’ Final Comments at 4-5; Hearing Tr. at 213-14 (Klett). In our prior investigations of
bottom mount refrigerators and large residential washers, which also included significant OEM sales, the
Commission did not discount or segregate pricing data on OEM sales. See LRWSs from Korea and Mexico,
USITC Pub. 4378 at 36 n.271; Bottom Mount Refrigerators from Korea and Mexico, USITC Pub. 4318 at
15, 33-35. In this investigation, OEM sales to Sears represented a substantial share of the U.S. market,
approximately 15 percent of LRW purchases, so excluding such sales would significantly reduce the
coverage of our pricing product data. CR at ll-2; PR at II-1. Furthermore, the pattern of subject import
underselling and the average underselling margins for products *** and *** were similar to those of
other products that included no OEM sales (products ***). CR/PR at Table V-17. Similarly, subject
imports undersold the domestic like product for product *** in *** of *** quarterly comparisons at an
average margin of *** percent even though ***. Id.; Domestic Producers’ Questionnaire of Whirlpool at
Question IV-2c; Importers’ Questionnaire of LG at Question IlI-2c. We also note that the net sales prices
that ***. See Importers’ Questionnaire Response of LG at Question Ill-2b. In any event, the pricing data
for products 2 and 4-9 alone also support our findings that subject import underselling was significant
and that subject imports depressed domestic like product prices to a significant degree. See CR/PR at
Tables V-16-17.

We are also unpersuaded by respondents’ argument that the Commission’s collection of sales
values on an f.o.b. plant and f.0.b. port basis somehow undermined the probative value of the pricing
data because, in their view, only delivered prices would fully reflect the cost of Whirlpool’s and GE’s
more extensive distribution and warehousing networks. See Respondents’ Prehearing Brief at 67-71.
We recognize that Whirlpool and GE utilize more extensive distribution networks than LG and Samsung,
including local distribution centers. See id. at 32. But because domestic producers and importers
reported sales price data at the same level of trade, f.0.b. plant and f.o.b. port, these data yielded
accurate price comparisons.

77 Respondents argued that Whirlpool’s inclusion of stock transfer expenses in its pricing data,
which included some freight costs not specifically tied to sales of LRWs, meant that Whirlpool had not
deducted all U.S. inland transportation costs from its pricing data, in violation of the questionnaire
instructions. See Respondents’ Prehearing Brief at 60-62.

178 yerification Report (EDIS Doc. No. 595581) at 2.
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factory price” and confirmed that the methodology utilized was reasonable.’”® Although
Whirlpool’s methodology for reporting its pricing data was verified as reasonable and accurate,
the Commission requested that Whirlpool submit revised pricing data excluding all stock
transfer expenses, and Whirlpool did so.*®® By excluding all stock transfer expenses, including
those unrelated to sales of LRWSs, Whirlpool’s revised data likely understate Whirlpool’s prices
on sales of the pricing products. We rely on these data, which are conservative, in our price
analysis.

Subject imports undersold the domestic like product in the vast majority of quarterly
comparisons for each of the ten pricing products.181 Specifically, subject imports undersold the
domestic like product in 100 of 110 quarterly comparisons, or 90.9 percent of the time, at
margins averaging 14.3 percent.182 Subject imports oversold the domestic like product in 11
quarterly comparisons, at margins averaging 15.2 percent.’®® There were *** units of subject
imports in underselling observations, a figure *** larger than the *** units of subject imports in
overselling observations.'®* The prevalence and magnitude of subject import underselling
belies respondents’ claim that subject imports possessed superior features and innovations,
which would be expected to command a price premium.**®

We find subject import underselling to be significant. Given the moderate to high
degree of substitutability between subject imports and the domestic like product, and the
importance of price to purchasing decisions, we also find that significant subject import
underselling contributed to the shift in market share from the domestic industry to subject
imports during the period of investigation.'®

179 yierification Report at 9. Specifically, Whirlpool deducted all freight expenses on sales to

customers shipped from its factory, regional distribution centers, and local distribution centers,
including upstream freight costs from the factory to the distribution centers. Id.; see also Hearing Tr. at
31 (Levy). Whirlpool did not deduct “stock transfer” expenses, including “freight between distribution
centers” and “the freight cost from the factory to the distribution center,” because such expenses were
associated with warehouse expenses and could not be tied to specific sales of LRWs within the scope of
the investigation. Verification Report at 9; see also Respondents’ Responses to Written Questions at Ill-
1. Petitioner claims that Whirlpool acted in accordance with the questionnaire instructions in not
deducting “transfer expenses” from its pricing data because such expenses were a subcategory of
warehouse expenses, which domestic producers were not instructed to deduct. Hearing Tr. at 31 (Levy);
Petitioner’s Responses to Written Questions at lll-1; see also Domestic Producers’ Questionnaire at
Question IV-2.

180 CR at V-18 n.23; PR at V-11 n.23.

181 CR/PR at Table V-17.

182 CR/PR at Table V-17.

183 CR/PR at Table V-17.

184 CR/PR at Table V-17.

185 See Respondents’ Responses to Commissioner Questions at 33.
CR/PR at Table IV-7; see also section IV.C, above. As further evidence of adverse price effects
by subject imports, we note that 14 of 30 responding purchasers reported purchasing subject imports
instead of the domestic like product, with eight citing price as the primary reason. CR/PR at Table V-20.
Eight of 30 responding purchasers reported that domestic producers had reduced prices in order to
compete with lower priced subject imports, while fifteen responding purchasers reported that they did
(Continued...)
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The record of the final phase of this investigation indicates that the significant and
growing quantity of low-priced subject imports led to declining prices for the domestic like
product.”® Domestic producer sales prices for products *** declined between the first and last
quarters for which data were collected by between *** percent and *** percent.’®® Domestic
producer sales prices also declined for products *** and *** prior to the last quarters for which

(...Continued)

not know. Id at Table V-21. We also observe that in the preliminary phase of the investigation, 15 of 19
responding purchasers reported that domestic producers had reduced prices in order to compete with
lower priced subject imports. Preliminary Determination, USITC Pub. 4591 at 28. Moreover, 14 of 16
responding purchasers reported that domestic producers had reduced prices in order to maintain floor
space from subject imports. /d.

We are unpersuaded by respondents’ argument that *** increased purchases of subject imports
during the period of investigation because of non-price factors, particularly ***, which allegedly
motivated ***, See Respondents’ Prehearing Brief at 49-52, Exhibit 19. Even if *** decided to expand
their subject import offerings for purely non-price reasons, the expansion occurred in 2012 and 2013,
respectively, and therefore cannot explain their significantly increased purchases of subject imports
during the period of investigation. See Respondents’ Prehearing Brief at Exhibit 6. Furthermore, the
record indicates that price was a factor in both purchasers’ increased purchases of subject imports
during the period. Both *** reported that price and profit margins factored into their purchasing and
flooring decisions, see Purchasers’ Questionnaire Responses of *** at questions 111-18, 111-19, 111-21, and
[1I-24, and subject imports undersold the domestic like product in 90.9 percent of quarterly
comparisons. CR/PR at Table V-17. Indeed, ***, which accounted for most of the increase in subject
import purchases by the two purchasers, reported that price was the most important factor that it
considered when deciding from whom to purchase LRWs and that domestically produced LRWs were
inferior to subject imports in terms of price (i.e., higher priced) and margin opportunity. Purchasers’
Questionnaire Response of *** at Questions II-18, IV-7.

87 We are unpersuaded by respondent’s argument that the pricing data on products 1-3 are
distorted by the inclusion of sales price data on domestic LRWs at the ends of their lifecycles.
Respondents’ Prehearing Brief at 71. *** reported that “except for small volumes of leftover inventory
sold at closeout, *** has no business reason to reduce wholesale prices for any given model based on its
so-called ‘lifecycle.”” CR at V-7; PR at V-5. *** domestic producers and 22 of 29 responding purchasers
reported that the different stages of an LRW model’s lifecycle do not affect the model’s price. Id. Even
assuming arguendo that the reduced volumes and prices of domestic producer sales of products 1-3
toward the end of the period of investigation reflected the discounting of discontinued models, we find
it noteworthy that subject imports continued to undersell even the domestic producers’ closeout prices
in *** of *** quarterly comparisons. CR/PR at Tables V-6-8. We also find it noteworthy that prices for
other domestically produced pricing products, including prices for products 2 and 3 before sales
volumes dropped off, exhibited a declining trend in the absence of any lifecycle allegation. CR/PR at
Tables V-7-15.

188 CR/PR at Table V-16 & n.2. Although domestic like product prices for product 9 declined ***
percent, we recognize that the magnitude of this decline resulted from ***. CR/PR at Table V-16.
Nevertheless, between the first quarter of 2015 and the second quarter of 2016, when domestic
producer sales of product 9 consisted entirely of ***, the sales prices of domestically produced product
9 declined *** percent. CR/PR at Table V-14.
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data were collected.’® Demand trends cannot explain these price declines because apparent

U.S. consumption of LRWs increased throughout the period of investigation, by *** percent
between 2013 and 2015 and another *** percent between the interim periods.’® Nor can
trends in the domestic industry’s production costs explain declining domestic like product
prices, as both the industry’s average unit cost of goods sold (“COGS”) and its ratio of COGS to
net sales generally increased during the period of investigation.191 Consequently, we find that
subject imports depressed domestic like product prices to a significant degree. We therefore
conclude that the subject imports had significant adverse price effects.

E. Impact of the Subject Imports192

Section 771(7)(C)(iii) of the Tariff Act provides that examining the impact of subject
imports, the Commission “shall evaluate all relevant economic factors which have a bearing on
the state of the industry.”**®> These factors include output, sales, inventories, capacity
utilization, market share, employment, wages, productivity, gross profits, net profits, operating
profits, cash flow, return on investment, return on capital, ability to raise capital, ability to
service debts, research and development, and factors affecting domestic prices. No single

189 CR/PR at Tables V-6-7.

%0 CR/PR at Tables IV-7, C-1.

191 CR/PR at Table VI-1. The domestic industry’s average unit COGS increased from $*** in 2013
to S*** in 2014, before declining to $*** in 2015, a level *** percent higher than in 2013. /d. Although
the industry’s average unit COGS was *** percent lower in interim 2016, at $***, than in interim 2015,
at $***, the industry’s unit net sales value declined to a similar degree. See id. The domestic industry’s
ratio of COGS to net sales increased from *** percent in 2013 to *** percent in 2014 and *** percent in
2015. /d. The industry’s ratio of COGS to net sales was *** percent in interim 2016, down from ***
percent in interim 2015 but still higher than in 2013. /d.

192 The statute instructs the Commission to consider the “magnitude of the dumping margin” in
an antidumping proceeding as part of its consideration of the impact of imports. 19 U.S.C. §
1677(7)(C)(iii)(V). In its final determination, Commerce found antidumping duty margins of 32.12
percent to 52.51 percent for imports from China. Large Residential Washers from the People’s Republic
of China: Final Determination of Sales at Less Than Fair Value and Final Negative Determination of
Critical Circumstances, 81 Fed. Reg. 90776, 90777 (Dec. 15, 2016). We take into account in our analysis
the fact that the Department of Commerce has found that all subject producers are selling subject
imports in the United States at less than fair value. In addition to this consideration, our impact analysis
has considered other factors affecting domestic prices. Our analysis of the significant underselling of the
subject imports and the effects of that underselling, described in both the price effects discussion and
below, is particularly probative to an assessment of the impact of the subject imports.

19319 U.S.C. § 1677(7)(C)(iii); see also SAA at 851 and 885 (“In material injury determinations,
the Commission considers, in addition to imports, other factors that may be contributing to overall
injury. While these factors, in some cases, may account for the injury to the domestic industry, they also
may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports.”).
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factor is dispositive and all relevant factors are considered “within the context of the business
cycle and conditions of competition that are distinctive to the affected industry.”***

The domestic industry’s financial performance deteriorated *** during the period of
investigation, while other measures of industry performance showed little or no improvement
despite strong demand growth. Given the competiveness of the domestic industry’s LRWs and
its substantial investments during the period of investigation, the industry should have been
well positioned to capitalize on the *** percent increase in apparent U.S. consumption
between 2013 and 2015 and the *** percent growth in apparent U.S. consumption in interim
2016 relative to interim 2015.° Instead, the domestic industry’s U.S. shipments increased only
*** percent between 2013 and 2015, from *** units in 2013 to *** units in 2014 and *** units
in 2015, as it lost *** percentage points of market share to subject imports.196 The industry’s
U.S. shipments were *** units in interim 2016, up *** percent from *** units in interim 2015.
197

Weak growth in the domestic industry’s U.S. shipments during the period of
investigation was reflected in the industry’s production and rate of capacity utilization. The

194

19 U.S.C. § 1677(7)(C)(iii). This provision was amended by the Trade Preferences Extension
Act of 2015, Pub. L. 114-27.

195 see Section IV.B.4 above; CR/PR at Tables VI-4, V-7, C-1. We are unpersuaded by
respondents’ argument that subject imports were not the source of the domestic industry’s worsening
financial performance because, in their view, the industry’s performance would have been little better
had domestic like product prices remained at 2013 levels. Respondents’ Posthearing Brief at 15, Exhibit
10. Contrary to the premise of respondents’ argument, conditions of competition in the LRW market did
not remain constant during the period of investigation. Both the substantial increase in apparent U.S.
consumption and the domestic industry’s considerable investments in competitive new LRW products
should have translated into improving production, revenues, and operating performance for the
industry during the period. See id. Furthermore, we note that the domestic industry’s financial
performance in 2013 was weaker than during the period examined in the 2012-13 investigations, when
the Commission found the industry to be materially injured by imports from Korea and Mexico.
Compare CR/PR at Table VI-I with Certain LRWs from Korea and Mexico, Inv. Nos. 701-TA-488 and 731-
TA-1199-1200 (Final), Confidential Staff Report at Table C-7 (EDIS Doc. No. 571841); see also Hearing Tr.
at 33 (Fettig); CR at VII-4 & n.7, VII-6 & n.13; PR at VII-4 n.7 and VII-5 n.13.

1% CR/PR at Tables I1I-5, C-1. The domestic industry’s market share declined from *** percent in
2013 to *** percent in 2014 and *** percent in 2015. /d. at Table IV-7. The industry’s market share was
*** percent in interim 2016, down from *** percent in interim 2015. /d.

197 CR/PR at Tables I1I-5, C-1. The domestic industry’s inventories were essentially stable during
2013-15, at *** units in 2013, *** units in 2014 and *** units in 2015, but were *** higher in interim
2016, at *** units, than in interim 2015, at *** units. CR/PR at Table IlI-10. Inventories as a percentage
of domestic production and U.S. shipments showed a similar trend, fluctuating within a narrow band
during 2013-15 but significantly higher in interim 2016 than in interim 2015. /d. Inventories as a
percentage of domestic production were *** percent in 2013, *** percent in 2014, and *** percent in
2015, but were *** percent in interim 2016, up from *** percent in interim 2015. /d. Similarly,
inventories as a percentage of the domestic industry’s U.S. shipments were *** percent in 2013, ***
percent in 2014, and *** percent in 2015, but were *** percent in interim 2016, up from *** percent in
interim 2015. /d.
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domestic industry’s capacity fluctuated within a narrow range during the period, declining from
**% units in 2013 to *** units in 2014 before increasing to *** units in 2015, a level *** percent
higher than in 2013.*® The industry’s capacity was *** units in interim 2016, up from *** units
in interim 2015.*° The industry’s production was essentially flat despite strong demand
growth, increasing only from *** units in 2013 to *** units in 2014 and *** units in 2015, a
level *** percent higher than in 2013.%2%° The industry’s production was *** units in interim
2016, up from *** units in interim 2015.°% Consequently, the domestic industry’s rate of
capacity utilization increased from *** percent in 2013 to *** percent in 2014 and declined to
*** parcent in 2015, a level *** percentage points lower than in 2013.%°? The industry’s rate of
capacity utilization was *** percent in interim 2016, up from *** percent in interim 2015.2%

The domestic industry’s employment and hours worked generally increased during the
period of investigation, as Whirlpool and GEA invested in new LRW platforms and models,
although the industry’s productivity declined as production failed to keep pace.?®* Whirlpool
also reported that subject imports caused it to cancel a planned investment in extra-wide LRW
production that would have created over 1,000 jobs.**

Due largely to declining average unit sales values, the domestic industry’s net sales
revenues experienced no growth at all during the period of investigation, remaining at $*** in
2013, 2014, and 2015, and $*** in interim 2015 and 2016.°% The domestic industry’s stagnant
net sales revenues, combined with increasing total COGS, worsened the industry’s operating

1% CR/PR at Table IlI-2.

%9 CR/PR at Table IlI-2.

2% CR/PR at Tables IlI-2, IV-7, C-1.

?0L CR/PR at Table IlI-2.

202 CR/PR at Table IlI-2.

203 CR/PR at Table IlI-2. Consequently, we are unpersuaded by respondents’ argument that the
significant increase in subject import volume and market share had no significant effects on the
domestic industry because the industry’s U.S. shipments and production also increased. Respondents’
Prehearing Brief at 39-40; Respondents’ Posthearing Brief at 4; Respondents’ Final Comments at 3. As
discussed above, despite the increase in apparent U.S. consumption, U.S. shipments did not increase
commensurately, production was flat, and capacity utilization declined ***. CR/PR at Tables IlII-2, III-5.
These adverse trends resulted directly from the *** percent increase in importers’ U.S. shipments of
subject imports and the *** percentage point increase in subject import market share during the same
period. /d. at Table IV-7.

204 CR/PR at Table IlI-11. The domestic industry’s employment increased from *** production
and related workers (“PRWSs”) in 2013 to *** PRWs in 2014 and *** PRWs in 2015, and was *** PRWs in
interim 2016, up from *** PRWs in interim 2015. /d. The industry’s total hours worked increased from
*** hours in 2013 to *** hours in 2014 and *** hours in 2015, but was *** hours in interim 2016, down
from *** hours in interim 2015. /d. The domestic industry’s productivity, measured in units per 1,000
hours, declined from *** units in 2013 to *** units in 2014 and *** units in 2015. /d. Productivity in
units per 1,000 hours was *** units in 2016, up from *** units in interim 2015. /d.

205 petitioner’s Prehearing Brief at 58; Petitioner’s Responses to Commissioner Questions at II-
30, Attachment 11; Hearing Tr. at 38-39 (Fettig), 61 (Tubman); CR/PR at Tables IlI-11, VI-7.

2% CR/PR at Table VI-1.
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loss, which was $*** in 2013, $*** in 2014, and $*** in 2015.%”” The industry’s operating loss
was $*** in interim 2016, up from $*** in interim 2015.2% As a share of net sales, the
domestic industry’s operating loss worsened from *** percent in 2013 to *** percent in 2014
and was *** percent in 2015; it was *** percent in interim 2016 as compared to *** percent in
interim 2015.2% Similarly, the domestic industry’s net loss worsened from $*** in 2013 to $***
in 2014 and was $*** in 2015; it was worse in interim 2016 ($***) than in interim 2015
(S***).ZIO

The domestic industry’s relatively small increases in U.S. shipments and growing
financial losses during the period of investigation were especially notable in light of the
substantial investments that Whirlpool and GEA made in new LRW models and platforms
during the period of investigation. The domestic industry’s capital expenditures increased from
S***in 2013 to $*** in 2014 and $*** in 2015; they were $*** in interim 2016, down from
$*** in interim 2015.°" Similarly, the domestic industry’s research and development
expenditures increased from $*** in 2013 to $*** in 2014 and $*** in 2015; they were $*** in
interim 2016, down from $*** in interim 2015.%** During the period, GEA invested in *** >
Whirlpool invested *** 2* Notwithstanding these investments and strong demand growth, the
domestic industry’s return on investment worsened from negative *** percent in 2013 to
negative *** percent in 2014 and negative *** percent in 2015.%"

We find that subject imports had a significant impact on the domestic industry during
the period of investigation. Subject import volume increased significantly in absolute terms and
as a share of apparent U.S. consumption, driven by significant subject import underselling. The
increasing volume of low-priced subject imports captured *** percentage points of market
share from the domestic industry between 2013 and 2015.%*° As a consequence, the domestic
industry suffered relatively weak U.S. shipment growth, flat production, and stagnant rates of
capacity utilization during a time when strong demand growth should have significantly
boosted these measures of industry performance.

Strong demand growth should have also improved the domestic industry’s revenues and
financial performance. Instead, significant volumes of low-priced subject imports depressed
domestic like product prices to a significant degree during the period of investigation. The
domestic industry’s declining sales prices contributed significantly to the industry’s stagnant net
sales revenues and worsening operating losses, net losses, and return on investment.

207 CR/PR at Table VI-1. Gross profit declined from *** in 2013 to *** in 2014 and *** in 2015.
It was *** in interim 2015 and *** in interim 2016. CR/PR at Table VI-1.

208 CR/PR at Table VI-1.

209 CR/PR at Table VI-1.

210 CR/PR at Table VI-1.

*'1 CR/PR at Table VI-4.

212 CR/PR at Table VI-4.

213 CR at VI-15-16; PR at VI-5 6; Petitioner’s Prehearing Brief at 28.

214 CR at VI-15; PR at VI-5 - 6; CR/PR at Table VI-7; Petitioner’s Prehearing Brief at 28-29.

?> CR/PR at Table VI-5.

21 CR/PR at Tables IV-2, IV-4.
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We are unpersuaded by respondents’ argument that the domestic industry was not
materially injured because the industry was “***” in the context of the *** made by Whirlpool
on sales of matching dryers.’” According to respondents, retailer demands that matching pairs
of LRWs and dryers be priced the same, the lower cost of producing dryers, and the high
attachment rate (ratio of dryer sales to matching LRW sales) in the U.S. market, mean that
profits on dryer sales compensate for losses on LRW sales.® Under the statute, however, the
focus of our injury analysis must be on “domestic producers as a {w}hole of {the} domestic like
product,” which is LRWs.2*? Accordingly, we do not compare the performance of the domestic
industry producing LRWs with the performance of the industry producing dryers for purposes of
assessing the “reasonableness” of the LRW industry’s operating losses.??® Nor do we examine
the effects of subject imports on the domestic producers’ overall corporate operations or on
consolidated product lines such as all home laundry equipment, but only on the operations
producing LRWs.??! The statute is clear that the Commission must base its injury analysis on
domestic producers of the like product alone, even if domestic producers themselves define
their own business units differently, as is sometimes the case in the Commission’s
investigations.?*> We therefore base our injury analysis on the performance of the domestic
industry producing LRWs.

We are also unpersuaded by respondents’ argument as a factual matter. There is no
evidence on the record to support respondents’ assertion that Whirlpool and GEA purposely
priced their LRWSs to sell at a loss on the expectation that profitable sales of matching dryers
would compensate. On the contrary, at the hearing, Whirlpool’s Chairman and CEO rejected
respondents’ position:

217 Respondents’ Final Comments at 12; see also Petitioner’s Responses to Commissioner

Questions at IlI-4; GE’s Posthearing Submission at 1.

218 see Respondents’ Prehearing Brief at 33-38; Respondents’ Posthearing Brief at 11-12, Exhibits
1-2; Respondents Final Comments at 9-12; CR at IlI-23-25; PR at I1I-11 - l1l-12.

1919 U.S.C. § 1677(4)(A); see also 19 U.S.C. §§ 1673(2)(A)(i), 1673d(b)(1)(A)(i), 1677(7)(C).
Respondents never argued that the Commission should define the domestic like product to include
dryers.

220 see Certain Colored Synthetic Organic Oleoresinous Pigment Dispersions from India, Inv. Nos.
701-TA-436 and 731-TA-1042 (Preliminary), USITC Pub. 3615 (July 2003) at 16; Persulfates from China,
Inv. No. 731-TA-749 (Final), USITC Pub. 3044 (June 1997) at 13 n.75; Silicon Carbide from China, Inv. No.
731-TA-651 (Final), USITC Pub. 2779 (June 1994) at I-13 n.72.

221 see, e.g., General Motors Corp. v. United States, 827 F. Supp. 774, 780 (Ct. Int’| Trade 1993);
Outboard Engines from Japan, Inv. No. 731-TA-1069 (Preliminary), USITC Pub. 3673 (March 2004) at 24
n.165; see also, e.q., Ferrovanadium from China and South Africa, Inv. Nos. 731-TA-986-87 (Review),
USITC Pub. 4046 (Nov. 2008) at 10; Color Television Receivers from China, Inv. No. 731-TA-1034 (Final),
USITC Pub. 3695 (May 2004) at 18 n.105.

222 see, e.g., Bottom Mount Combination Refrigerator-Freezers from Korea and Mexico, Inv. Nos.
701-TA-477 and 731-TA-1180-1181 (Final), USITC Pub. 4318 (May 2012) at 6-7 (defining the domestic
like product to encompass all bottom mount refrigerators within the scope of the investigations, but not
top mount and side-by-side refrigerators).
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| have heard the arguments the other side is trying to make, that somehow it's
normal to offset losses on the washers with profits on dryers. That's 100 percent
completely wrong.

We don't make investments for Clyde based on our dryer business, nor
our dishwasher business or our refrigerator business. The washer business alone
is an investment center and must deliver returns on every investment we make
at Clyde for washing machines.”?

Even assuming arguendo that the profitability of dryer sales is a condition of competition
relevant to our analysis of the domestic industry’s performance, the profitability of Whirlpool’s
and GEA’s dryer sales does not explain the domestic industry’s loss of market share and
declining prices in the U.S. market, despite strong demand growth and the industry’s
investments in competitive LRW products.”** Nor does the profitability of dryer sales explain

22 Hearing Tr. at 35-36 (Fettig). GE also rejected respondents’ claim that profitable dryer
operations cover losses on unprofitable washer operations as “a fiction.” GE’s Posthearing Submission
at 1. Whirlpool reported that most retail purchases are “duress” purchases in which a consumer must
replace either an LWR or a dryer and buys only the needed item, limiting retail sales of LRWs with
matching dryers to less than *** percent of total sales. CR at IlI-24; PR at 1lI-11 - llI-12. Whirlpool also
reported that LRWs and matching dryers are almost never sold at the same net price (net of all
discounts and allowances) at the wholesale level, although LRWs and matching dryers have the same
invoice price (before discounts and allowances) about *** percent of the time when shipped together to
wholesale customers. CR at 111-24-25; PR at 11l-11 - 12.

224 See CR/PR at Tables IV-7, V-16 & n.2, VI-4; CR at VI-15-16; Section IV.B.4, above. We are also
unpersuaded by respondents’ argument that the profitability of Whirlpool’s overall laundry segment,
including dryers and LRWs, explained its decision to invest $500 million in LRWs during the period of
investigation despite eight years of operating losses. Respondents’ Posthearing Brief at 12-13;
Respondents’ Final Comments at 12. As Whirlpool’s Chairman and CEO explained at the hearing,
Whirlpool based its in