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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-894 (Review)

CERTAIN AMMONIUM NITRATE FROM UKRAINE
DETERMINATION

On the basis of the record" developed in the subject five-year review, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)), that revocation of the antidumping duty order on certain ammonium nitrate
from Ukraine would be likely to lead to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseeable time.

BACKGROUND

The Commission instituted this review on June 1, 2012 (77 F.R. 32669) and determined on October
17, 2012 that it would conduct a full review (77 F.R. 65015, October 24, 2012). Notice of the scheduling
of the Commission’s review and of a public hearing to be held in connection therewith was given by posting
copies of the notice in the Office of the Secretary, U.S. International Trade Commission, Washington, DC,
and by publishing the notice in the Federal Register on October 24, 2012 (77 F.R. 65015)?>. The hearing
was held in Washington, DC, on April 4, 2013, and all persons who requested the opportunity were
permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 The Commission published a revised schedule on December 11, 2012 (77 F.R. 73674).






VIEWS OF THE COMMISSION

Based on the record in this five-year review, we determine under section 751(c) of the Tariff Act
of 1930, as amended (“the Act”), that revocation of the antidumping duty order on certain ammonium
nitrate from Ukraine would be likely to lead to continuation or recurrence of material injury to an industry
in the United States within a reasonably foreseeable time.

l. BACKGROUND

On August 23, 2001, the Commission completed its original investigation and determined that an
industry in the United States was materially injured by reason of less than fair value imports of certain
ammonium nitrate from Ukraine.! The U.S. Department of Commerce (“Commerce”) issued an
antidumping duty order on the subject merchandise on September 12, 2001.2

On June 27, 2007, the Commission completed its first full five-year review of the antidumping
duty order on certain ammonium nitrate (high-density ammonium nitrate, or “HDAN”) from Ukraine and
determined that revocation of the order would be likely to lead to continuation or recurrence of material
injury within a reasonably foreseeable time.* Commerce issued a continuation of the order on July 9,
2007.*

The Commission instituted this review on June 1, 2012.° Two domestic producers of certain
ammonium nitrate, CF Industries Inc. and El Dorado Chemical Company (jointly, the “Domestic
Industry™), filed a joint response to the notice of institution, and four foreign producers of the subject
merchandise and one foreign trading company that exported subject merchandise (collectively, the
“Respondents” or “Ostchem”) also submitted a collective response.® The Commission found both the
domestic interested party and respondent interested party group responses to the notice of institution to be
adequate and accordingly determined to conduct a full review.’

The Commission received prehearing and posthearing submissions from the Domestic Industry
and the Respondents. In addition, the Commission received a posthearing brief from the Government of

'Certain Ammonium Nitrate from Ukraine, Inv. No. 731-TA-894 (Final), USITC Pub. 3448
(August 2001) (“Original Investigation™).

2Antidumping Duty Order: Solid Agricultural Grade Ammonium Nitrate from Ukraine, 66 Fed.
Reg. 47451 (September 12, 2001) (“AD Order”).

*Certain Ammonium Nitrate from Ukraine, Inv. No. 731-TA-894 (Review), USITC Pub. 3924
(June 2007) (“First Five-Year Review”) at 3.

Solid Agricultural Grade Ammonium Nitrate from Ukraine; Continuation of Antidumping Duty
Order, 72 Fed. Reg. 37195 (July 9, 2007).

*Ammonium Nitrate from Ukraine Institution of a Five-Year Review, 77 Fed. Reg. 32699 (June
1, 2012).

®Explanation of Commission Determination on Adequacy, EDIS Doc. 503734 (September 4,
2012). The Ukrainian producers of ammonium nitrate are OJSC Rivneazot, CJSC Severodonetsk Azot
Association, OJSC Concern Stirol, and OJSC Azot Cherkassy. These four responding Ukrainian
producers were acquired by the Ostchem Group (“Ostchem”) in 2010 and 2011. Staff Report (“CR/PR”)
at1-12 n.19, PR at I-11 n.19; and Ostchem Foreign Producer Questionnaire Response, Section 11-13. The
Ukrainian trading company, NF Trading AG (“NF Trading”), is a subsidiary of Ostchem. Ostchem
Prehearing Brief at 22. It currently exports HDAN to markets other than the United States. EDIS Doc.
503734.

Id.




Ukraine. Representatives from the Domestic Industry, the Respondents, and the Government of Ukraine
appeared at the Commission’s hearing.

The Commission sent questionnaires to two U.S. producers of certain ammonium nitrate, both of
which provided the Commission with information on their certain ammonium nitrate operations. These
producers are believed to have accounted for virtually all domestic production in 2012.2 Although there
were no imports of HDAN from Ukraine during the period of review, the Commission also sent
importers’ questionnaires to 12 firms believed to be importers of ammonium nitrate and received usable
questionnaire responses from five companies representing *** percent of ammonium nitrate imports from
all sources in 2012.° The Commission sent foreign producer questionnaires to four Ukrainian producers
of certain ammonium nitrate, and all responded with usable data. These producers are believed to have
accounted for *** percent of total production of certain ammonium nitrate in Ukraine in 2012.%°

1. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c) of the Act, the Commission first defines the
“domestic like product” and the “industry.”* The Act defines “domestic like product” as “a product
which is like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation under this subtitle.”*? The Commission’s practice in five-year reviews is to examine the
domestic like product definition from the original investigation and any completed reviews and consider
whether the record indicates any reason to revisit the prior findings.*®

In its expedited sunset determination, Commerce defined the subject merchandise as follows:

[S]olid, fertilizer grade ammonium nitrate products, whether prilled,
granular or in other solid form, with or without additives or coating, and

!CRat 1-21, PR at I-17.

°CR/PR at IV-1 and n.1; and calculated from proprietary data from U.S. Customs & Border
Protection (“Customs”). In making our determinations in this five-year review, we have relied upon
import data and apparent U.S. consumption data drawn from responses to the Commission’s
guestionnaires. We note that the record contains, in Appendix E to the Staff Report, consumption and
import data compiled from proprietary Customs data, including data on nonsubject imports, for
companies that imported HDAN during the period of review but did not respond to the Commission’s
guestionnaires. Domestic Industry Prehearing Brief at Exhibit 3. Although these data may be more
comprehensive with respect to total HDAN imports during the period of review, they may also contain
data for imports of non-HDAN nitrate-based fertilizers. Use of the data contained in Appendix E would
not have changed our analysis of the issues presented or the conclusions reached in this review.

CR at IV-5, PR at IV-2.
1119 U.S.C. § 1677(4)(A).

219 U.S.C. § 1677(10); see, e.q., Cleo Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir.
2007); NEC Corp. v. Department of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon
Steel Corp. v. United States, 19 CIT 450, 455 (1995); Timken Co. v. United States, 913 F. Supp. 580, 584
(Ct. Int’l Trade 1996); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990),
aff’d, 938 F.2d 1278 (Fed. Cir. 1991); see also S. Rep. No. 249, 96" Cong., 1 Sess. 90-91 (1979).

B3See, e.q., Internal Combustion Industrial Forklift Trucks From Japan, Inv. No. 731-TA-377
(Second Review), USITC Pub. 3831 at 8-9 (Dec. 2005); Crawfish Tail Meat From China, Inv. No. 731-
TA-752 (Review), USITC Pub. 3614 at 4 (Jul. 2003); Steel Concrete Reinforcing Bar From Turkey, Inv.
No. 731-TA-745 (Review), USITC Pub. 3577 at 4 (Feb. 2003).

4



with a bulk density equal to or greater than 53 pounds per cubic foot.

Specifically excluded from this scope is solid ammonium nitrate with a

bulk density less than 53 pounds per cubic foot (commonly referred to as

industrial or explosive grade ammonium nitrate).**
The scope definition set out above is unchanged from Commerce’s scope determinations in the original
investigation and first five-year review,” in which the Commission defined a single domestic like product
consisting of certain ammonium nitrate, which was coextensive with the scope.

In its purest form, ammonium nitrate is a white crystalline solid inorganic compound containing
35 percent nitrogen by weight and is highly soluble in water. Commercial grade ammonium nitrate is
produced in three major forms: (1) HDAN; (2) nonsubject low-density industrial explosives grade
ammonium nitrate (“LDAN”); and (3) nonsubject molten ammonium nitrate synthesis solution.*’

HDAN is a nitrogen fertilizer that may be used by itself for crop fertilization or bulk blended with
phosphorus and potassium. This fast-acting product is favored for direct application to the soil surface on
pasture grass in the Southeastern and Southwestern regions and in the Midwest, where HDAN performs
well in the warm, humid climate. HDAN is also popular for direct soil surface application to vegetables
and citrus crops where multiple crops are produced and where rapid growth is important, as well as to
traditional row crops such as corn, wheat, cotton, milo, and other grains. HDAN is typically a higher-cost
nitrogen fertilizer on a per unit basis than solid urea and UAN solutions.*®

HDAN is produced in the United States predominantly as spherical fertilizer prills, but may also
be produced in granular form. The prills may be lightly coated with an external conditioning agent which
prevents atmospheric moisture absorption and provides for free-flowing, anti-caking characteristics.
Uncoated HDAN product is also used to a limited extent in cased or packaged explosives and emulsions,
as well as in selected specialty industrial markets. HDAN by itself is a relatively benign compound, but it
is a strong oxidizer which contains its own oxygen for burning and will support the combustion of given
materials under the proper conditions. Therefore, contamination of the product with oxidizable organic
materials, such as fuel oil and other hydrocarbons, could cause HDAN to decompose and detonate.™
HDAN is subject to a wide variety of federal regulations because of its explosive nature and potential for
use as a source of terrorism.?

The record in this second five-year review contains no information suggesting that the
characteristics and uses of domestically produced certain ammonium nitrate have changed since the prior
proceedings or that the like product definition should be revisited.?* All responding parties agreed with or

14Solid Agricultural Grade Ammonium Nitrate from Ukraine; Final Results of Expedited Second
Sunset Review of the Antidumping Duty Order, 77 Fed. Reg. 59377 (September 27, 2012).

>See AD Order, 66 Fed. Reg. at 47451, and Solid Agricultural Grade Ammonium Nitrate; Final
Results of Expedited Sunset Review of Antidumping Duty Order, 71 Fed. Reg. 70508, 70509 (December
5, 2006).

®Qriginal Investigation, USITC Pub. 3448, at 4-5; First Five-Year Review, USITC Pub. 3924, at

5.

YCR at I-14, PR at I-12. Synthesis solution is sold commercially for use in emulsion explosives
and for other industrial applications. In more diluted form, it is also used in the production of urea
ammonium nitrate (“UAN?”) fertilizer solutions. CR at I-14, PR at I-12 to I-13.

8CR at I-16, PR at 1-13-14.

“CRat1-15t0 I-16, PR at I-13.

YCRat 1-16 to I-17, PR at 1-14.

21See generally CR at 1-19 to 1-21, PR at I-16.
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did not object to the Commission’s prior definition of the domestic like product.?> We therefore find a
single domestic like product that is coextensive with the scope, consisting of certain ammonium nitrate.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant industry as the domestic “producers as a whole
of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”®® In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all domestic
production of the like product, whether toll-produced, captively consumed, or sold in the domestic
merchant market.

The record in this review indicates that CF Industries and EI Dorado are the only current domestic
producers of the domestic like product.®* Given our definition of the domestic like product, we define the
domestic industry, as we did in the original investigation and first five-year review, to include all
domestic producers of HDAN.

Il. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF MATERIAL INJURY IF
THE ANTIDUMPING DUTY ORDER IS REVOKED

A. Legal Standards

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping duty order unless (1) it makes a determination that dumping is likely to continue or recur and
(2) the Commission makes a determination that revocation of the antidumping duty order “would be
likely to lead to continuation or recurrence of material injury within a reasonably foreseeable time.”?

The Uruguay Round Agreements Act (“URAA”) Statement of Administrative Action (“SAA”) states that
“under the likelihood standard, the Commission will engage in a counterfactual analysis; it must decide
the likely impact in the reasonably foreseeable future of an important change in the status quo — the
revocation or termination of a proceeding and the elimination of its restraining effects on volumes and
prices of imports.”?® Thus, the likelihood standard is prospective in nature.”” The U.S. Court of

22Domestic Industry Substantive Response to the Commission’s Notice of Institution at 38;
Domestic Industry Prehearing Brief at 6-7. Neither the Respondents nor the Government of Ukraine
commented on the appropriate domestic like product in their submissions.

219 U.S.C. § 1677(4)(A). The definitions in 19 U.S.C. § 1677 apply to the entire subtitle
containing the antidumping and countervailing duty laws, including 19 U.S.C. 88 1675 and 1675a. See
19 U.S.C. § 1677.

#CR at 1-21, PR at 1-17. There are no related parties issues in this review.
%19 U.S.C. § 1675a(a).

%SAA, H.R. Rep. 103-316, vol. |, at 883-84. The SAA states that “{t}he likelihood of injury
standard applies regardless of the nature of the Commission’s original determination (material injury,
threat of material injury, or material retardation of an industry). Likewise, the standard applies to
suspended investigations that were never completed.” Id. at 883.

Z'While the SAA states that “a separate determination regarding current material injury is not
necessary,” it indicates that “the Commission may consider relevant factors such as current and likely
continued depressed shipment levels and current and likely continued {sic} prices for the domestic like
product in the U.S. market in making its determination of the likelihood of continuation or recurrence of

(continued...)



International Trade has found that “likely,” as used in the five-year review provisions of the Act, means
“probable,” and the Commission applies that standard in five-year reviews.?

The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over a longer period of time.”? According to
the SAA, a “‘reasonably foreseeable time” will vary from case-to-case, but normally will exceed the
‘imminent’ timeframe applicable in a threat of injury analysis in original investigations.”*

Although the standard in a five-year review is not the same as the standard applied in an original
antidumping duty investigation, it contains some of the same fundamental elements. The statute provides
that the Commission is to “consider the likely volume, price effects, and impact of imports of the subject
merchandise on the industry if the orders are revoked or the suspended investigation is terminated.”® It
directs the Commission to take into account its prior injury determination, whether any improvement in
the state of the industry is related to the order under review, whether the industry is vulnerable to material
injury if the order were revoked, and any findings by Commerce regarding duty absorption pursuant to 19
U.S.C. § 1675(a)(4).*> The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the
Commission’s determination.*

21(...continued)
material injury if the order is revoked.” SAA at 884.

%See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’l Trade 2003)
(““likely’ means probable within the context of 19 U.S.C. 8 1675(c) and 19 U.S.C. § 1675a(a)”), aff’d
mem., 140 Fed. Appx. 268 (Fed. Cir. 2005); Nippon Steel Corp. v. United States, 26 CIT 1416, 1419
(2002) (same); Usinor Industeel, S.A. v. United States, 26 CIT 1402, 1404 nn.3, 6 (2002) (“more likely
than not” standard is “consistent with the court’s opinion”; “the court has not interpreted ‘likely’ to imply
any particular degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, Slip Op. 02-
105 at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on a likelihood of continuation or recurrence
of injury, not a certainty”); Usinor v. United States, 26 CIT 767, 794 (2002) (“*likely’ is tantamount to
‘probable,” not merely “possible’”).

219 U.S.C. § 1675a(a)(5).

9SAA at 887. Among the factors that the Commission should consider in this regard are “the
fungibility or differentiation within the product in question, the level of substitutability between the
imported and domestic products, the channels of distribution used, the methods of contracting (such as
spot sales or long-term contracts), and lead times for delivery of goods, as well as other factors that may
only manifest themselves in the longer term, such as planned investment and the shifting of production
facilities.” Id.

19 U.S.C. § 1675a(a)(1).

%219 U.S.C. § 1675a(a)(1). Commerce has not conducted an administrative review of the
antidumping duty order on HDAN from Ukraine and, therefore, it has made no findings whether a foreign
producer or importer of subject merchandise has absorbed antidumping duties. CR at I-12, PR at I-11;
and CR/PR Table I-1.

®19 U.S.C. § 1675a(a)(5). Although the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.




B. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry, the statute directs
the Commission to consider all relevant economic factors “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”**

1. The Original Investigation

In the original investigation, the Commission found several conditions of competition to be
relevant to its analysis. The Commission found that HDAN was a commodity product, without readily
identifiable variations or grades. The Commission also noted that, although HDAN can be used on
multiple crops, it was the preferred nutrient for “no-till” planting such as citrus crops and pastures.® The
Commission found that HDAN was one of several single-nutrient, nitrogen-based fertilizers, noting that
others include anhydrous ammonia, urea, UAN, ammonium sulfate, calcium ammonium nitrate, and
sodium nitrate. The Commission found that HDAN is distinguished from the other nitrogen-based
fertilizers by its fast action, good solubility, and low volatility at ambient temperatures.®

The Commission found that demand for HDAN was seasonal, peaking in the spring planting
season, usually between February and June. Given the capital intensive nature of the industry, producers
operated production facilities throughout the year in order to maximize production efficiencies. During
the off season, they built up inventories equivalent to one or two months of production and possibly
stored an additional month’s worth of production on barges.*” The Commission found that demand for
fertilizers was generally considered mature. Most U.S. suppliers considered demand to be steady during
the period of investigation. Apparent U.S. consumption of HDAN was 2.38 million short tons in 1998
and 2.31 million short tons in 2000.%

The Commission found a moderately high degree of substitutability among HDAN from Ukraine,
the domestic like product, and nonsubject imports, which all supplied the U.S. market during the period
of investigation. It also found price to be an important factor in purchasing decisions for HDAN.** The
Commission noted that imports of HDAN from Russia accounted for the largest share of total imports of
HDAN into the United States in 1998 and 1999 and were the subject of an antidumping duty petition filed
by the same petitioners on July 23, 1999.°° As a result of that petition and subsequent relief, HDAN
imports from Russia fell from the high levels of 1998 and 1999 to virtually zero in 2000.** While the total
volume of nonsubject imports was much lower in 2000 than in previous years, the volume started to
increase in 2001 as nonsubject countries that previously had no presence in the U.S. market, such as

¥19 U.S.C. § 1675a(a)(4).

%Qriginal Investigation, USITC Pub. 3448, at 6-7.
%Qriginal Investigation, USITC Pub. 3448, at 7.
$"Original Investigation, USITC Pub. 3448, at 7.

*Qriginal Investigation, USITC Pub. 3448, at 7-8. Apparent U.S. consumption by volume was
lower in interim 2001 than in interim 2000.

%¥0riginal Investigation, USITC Pub. 3448, at 11.

“90Original Investigation, USITC Pub. 3448, at 9.

“'Commerce published its preliminary affirmative determination on January 7, 2000 and
suspended liguidation on imports of HDAN from Russia. On May 19, 2000, Commerce entered into a
suspension agreement with the Government of Russia that included quantity and price restrictions. The

Commission made an affirmative determination in the same investigation on August 2, 2000. Original
Investigation, USITC Pub. 3448, at 9.




Bulgaria, Romania, Spain, and Turkey, began selling HDAN in the U.S. market.”> The Commission
found, however, that the average unit values of nonsubject imports were much higher than those of
subject imports of HDAN from Ukraine.®

The Commission noted that ammonia is the primary raw material in the manufacture of HDAN
and that the basic feedstock for producing ammonia is natural gas. The cost of natural gas represented
approximately 70 to 80 percent of the cost of producing ammonia and about 30 to 50 percent of the cost
of producing HDAN. During the period of investigation, the largest domestic producers were vertically
integrated (they purchased natural gas and produced their own ammonia); other producers purchased
ammonia. The Commission found that natural gas prices (and ammonia costs) fell early in the period of
investigation and rose sharply in 2000.* HDAN prices rose more slowly and to a lesser degree than
prices of other nitrogen-based fertilizers in response to unprecedented increases in natural gas costs
during the period of investigation.*®

2. The First Five-Year Review

The Commission found that HDAN demand in the U.S. market had decreased since 2003 and
would likely experience further decreases in the reasonably foreseeable future. It found that security
measures recently imposed or proposed by Federal and State governments on HDAN and its transport and
storage reportedly had contributed importantly to the decrease in demand for HDAN between 2001 and
2006. The Commission found that other single-nutrient nitrogen fertilizers could be used instead of
HDAN for many uses, including urea for forage; anhydrous ammonia, UAN, and urea for corn; and UAN
and urea for cotton, wheat, and citrus/vegetables. The Commission found that HDAN was the only one
of the four major single-nutrient nitrogenous fertilizers that decreased in consumption from crop year
2001 to crop year 2006, a period when total U.S. nitrogen fertilizer consumption increased.*

The Commission found that the domestic industry was the largest supplier of HDAN to the U.S.
market over the period of review, but that its share of the quantity of apparent U.S. consumption had
decreased. The Commission found that the domestic industry had consolidated from ten to two HDAN
producers since the original investigation.*’

The Commission found that subject imports from Ukraine peaked in volume in 2000. There were
no subject imports during the period of review due to the restraining effects of the antidumping duty
order. The Commission found that nonsubject imports had increased in volume and market share, despite
a decrease in apparent U.S. consumption over the period of review. The major sources of nonsubject
imports during the period of review were, in descending order, Romania, the Netherlands, Bulgaria,
Russia, Spain and, in 2006, new entrant Georgia.*

Exports of HDAN to the United States were predominantly arranged for and transported by
global trading companies. Among the companies listed in the review by Ukrainian producers as their
largest export purchasers were companies that were trading HDAN in the United States during the period

#2Qriginal Investigation, USITC Pub. 3448, at 9.

*Qriginal Investigation, USITC Pub. 3448, at 9-10. The Commission attributed the higher
volume of non-subject imports in interim 2001 to a response to the high natural gas costs in the U.S.
market and the subsequent increase in prices for HDAN in the market. 1d.

“4Q0riginal Investigation, USITC Pub. 3448, at 10.
“Qriginal Investigation, USITC Pub. 3448, at 8-9 and n.27.
“First Five-Year Review, USITC Pub. 3924, at 9.

4’Eirst Five-Year Review, USITC Pub. 3924, at 10.

“First Five-Year Review, USITC Pub. 3924, at 10.
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of review. The Commission previously found that, “[f]or the global trading companies that drive the flow
of imports, profit is a function of total margin and total volume, so they have a strong incentive to move
as much volume as feasible so long as their margins that cover their purchase price and transportation
costs are maintained.”® The Commission concluded that the global trading companies’ economic
interests had not changed and they had the incentive to ship volumes of HDAN that were as large as
possible and at any price that would cover their margins.*®

The Commission found that domestically produced HDAN, HDAN from Ukraine, and HDAN
from other import sources were generally substitutable. In addition, the Commission found that price
remained an important factor in purchasing decisions for this commodity product; indeed, purchasers
most frequently identified price as the primary consideration in making purchasing decisions.*

With respect to other conditions of competition, the Commission found that raw material costs
were a significant factor in industry profitability and that natural gas was the principal raw material used
to produce HDAN. The Commission determined that the cost of natural gas was volatile and generally
high in the United States during the period of review and was forecast to remain so in the foreseeable
future. The Commission found that Ukrainian producers of HDAN had access to natural gas at lower and
less volatile prices than U.S. producers throughout the period of review.

3. The Current Review

Many of the conditions of competition relied upon by the Commission in making its
determination in the first five-year review have continued in the current period.

Demand. The principal uses for HDAN fertilizer are with respect to pasture and hay, cotton,
corn, wheat, citrus, vegetables, and tobacco. HDAN consumption peaks during the spring planting
season, although the domestic industry continues to operate in the off-season to build inventories for the
distribution system in time for the peak season. Overall U.S. demand for HDAN depends on a number of
factors, primarily planted acreage and application rates, weather conditions, actual and potential security
rules and regulations, the substitution of other nitrogen fertilizers, and the cost share of HDAN used for
pasture and crops.*®

Apparent U.S. consumption decreased from *** short tons in 2007 to *** short tons in 2012.>
This decrease reportedly was largely due to increasing security regulations and some distributors’
unwillingness to continue to handle HDAN.>® The vast majority of questionnaire respondents agreed that
demand for HDAN decreased over the period of review.*® In addition, the majority of questionnaire
respondents agreed that demand would continue to decrease in the future.>’

“First Five-Year Review, USITC Pub. 3924, at 11.
OFirst Five-Year Review, USITC Pub. 3924, at 11.
SIFirst Five-Year Review, USITC Pub. 3924, at 12.
S2Fijrst Five-Year Review, USITC Pub. 3924, at 11-12.
CRat 11-9, PR at I1-5.

**CR/PR at Table I-5.

*CR at I1-15 to 11-16, PR at 11-9 to 11-10.

*CR/PR at Table 11-5. Both U.S. producers, the Ukrainian producers, six of seven responding
purchasers, and four of five responding importers reported that demand for HDAN in the U.S. market had
decreased since 2007. Id.

>’CR/PR at Table I11-5. Both U.S. producers, the Ukrainian producers, five of seven responding
purchasers, and three of six responding importers anticipated that demand would decrease. 1d.
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There is some uncertainty regarding how proposed security regulations from the U.S. Department
of Homeland Security (“DHS”) regarding the sale, transportation, and storage of ammonium nitrate will
affect future demand for HDAN. Market participants report that existing DHS regulations concerning
HDAN have decreased overall demand and that additional anticipated DHS rules and regulations will
further decrease the number of distributors and dealers that can or will handle HDAN due to the cost of
compliance.®® In light of the decline in apparent U.S. consumption of HDAN since the original
investigation and the perceptions of market participants, we find that U.S. demand for HDAN is likely to
remain stagnant or decrease in the reasonably foreseeable future.

Both U.S. producers, Ukrainian producer Ostchem, all five importers, and seven of eight
purchasers identified potential substitutes for HDAN. The principal substitutes for HDAN are other
nitrogen fertilizers, such as urea, anhydrous ammonia, and UAN.*® Total U.S. nitrogen fertilizer
consumption increased slightly from 10.7 million tons nitrogen in 2007 to 10.8 million tons nitrogen in
2011.%° Current high agricultural commodity prices stimulate nitrogen fertilizer demand in general.
Farmers have experienced sharp increases in crop prices in recent years. For example, corn prices are up
96.8 percent, hay prices 50.8 percent, and wheat prices 31.9 percent.®* High crop prices, in turn,
encourage farmers to apply fertilizers at a higher rate because greater yields bring about higher additional
revenue at higher crop prices.®* These higher crop prices extend to crops for which HDAN is used — its
principal uses include pasture and hay (forage), cotton, corn, grains, and wheat. However, HDAN
represents only a small part of the nitrogen fertilizer market. HDAN’s share of single-nutrient nitrogen
fertilizer consumption was 2.4 percent in 2010 and 2011 (down from a period high of 3.3 percent in
2007).% The relative shares of different nitrogen fertilizers have remained stable in the last two years for
which data are available (2010 and 2011).** HDAN’s price trends from 2003-2012 have closely tracked
those of other nitrogen fertilizers such as anhydrous ammonia, urea, and UAN.%

Supply. There are currently two U.S. producers, CF Industries and El Dorado, which is a
decrease from ten producers in the original investigation.®® This reflects the industry’s restructuring
during the period covered by the first five-year review.” The domestic industry’s capacity remained

CR at 11-15 to 11-16, PR at 11-9 to 11-10. See Ammonium Nitrate Security Program: Proposed
Rule; request for comments, National Protection and Programs Directorate, DHS, 76 Fed. Reg. 46908
(August 3, 2011); and Introduction to the Unified Agenda of Federal Regulatory and Deregulatory
Actions, Regulatory Information Service Center: Ammonium Nitrate Security Program, developing a
Final Rule, DHS, 78 Fed. Reg. 1388 (January 8, 2013). The proposed rules will affect the sale,
transportation, and storage of ammonium nitrate. The formulation of final rules is expected by December
2013. CRat 1-17 n.30, PR at I-14, n.30.

®CR at I1-12, PR at 11-7.
®CR at I1-11, PR at 11-6.
®ICR at I1-10, PR at 11-6.
2CR at 11-10, PR at 11-6.
8CR/PR at Table I1-4.
®*CR/PR at Table I1-4.
$*CR/PR at Figure 11-4.
®CR at I-21, PR at I-17.

"CF Industries accounted for *** percent and EI Dorado for *** percent of U.S. HDAN
production in 2012. CR/PR at Table I-3.
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unchanged over the current period of review.*®® U.S. producers are the largest suppliers to the U.S.
market, accounting for *** percent of apparent U.S. consumption in 2012.%° U.S. producers’ market
share has fluctuated over the period of review, but was higher in 2012 than in 2007.7

The United States was the second largest importer of HDAN in the world in 2012.” There have
been no subject imports since the imposition of the order in 2001.” Nonsubject imports’ market share
fluctuated over the period of review and ended lower in 2012 than 2007.” The principal sources of
nonsubject HDAN during the period were the Netherlands and Georgia.”* The majority of shipments of
imported HDAN from all sources are imported and transported by global trading companies.”

Substitutability. As the Commission found in the original investigation and the first five-year
review, HDAN is a commodity product lacking readily identifiable variations or grades, and price is a
major factor in sales.” Producers, importers, and purchasers identified a high frequency of
interchangeability in most comparisons of HDAN from different sources.”” Market participants also
reported that price is an important purchasing factor.”® All eight purchasers listed price as a “very
important” factor in their purchasing decisions.” Therefore, we find, as did the Commission in the
original investigation and the first five-year review, that there is a moderately high degree of
substitutability among domestically produced HDAN, the subject merchandise, and nonsubject imports.2

Other Conditions. With respect to raw material costs, the two principal raw material inputs in the
production of HDAN are natural gas and its derivative, ammonia. The price for natural gas has been
volatile, but decreased over the period of review, showing particularly significant declines since 2008.%

88xxx reported that ***, CR/PR at Table I11-2 n2. Moreover, *** reported that ***, CR/PR at
Table 111-2 n.2; Domestic Industry Posthearing Brief at Exhibit 19. Therefore, we have used the domestic
industry’s reported effective production capacity of *** short tons for each year of the period of review in
our analysis. CR/PR at Table 111-2 n.2. The domestic industry also reported *** as constraints on its
production capacity. CR at I11-2, PR at I11-1.

®CR/PR at Table C-1.

The U.S. industry’s market share was *** percent in 2007, *** percent in 2008, *** percent in
2009, *** percent in 2010, *** percent in 2011, and *** percent in 2012. CR/PR at Table C-1.

"'CR/PR at Table IV-9.

2\We note that the Ukrainian industry has consolidated under Ostchem’s common ownership
subsequent to the imposition of the order. CR at 1-12 n.19, PR at I-11 n.19; and Ostchem Prehearing
Brief at 22 and Foreign Producer Questionnaire Response, Section 11-13.

®Nonsubject import market share was *** percent in 2007, *** percent in 2008, *** percent in
2009, *** percent in 2010, *** percent in 2011, and *** percent in 2012. CR/PR at Table C-1.

"“CRat I1-7, PR at 11-4.

»CR at I1-2 n.4, PR at 11-1 n.4. *** accounted for *** percent of reported U.S. shipments of
imported HDAN from all sources in 2012. 1d.

"®CRat 11-18 to 11-19, PR at 11-11 to 11-12.
""CR/PR at Table 11-11.

®3Seven of eight U.S. purchasers listed price as the first or second most important factor in
making purchasing decisions. CR/PR at Table I1-7.

“CR/PR at Table 11-8.
%CR at 11-17, PR at 11-10.

81The weighted-average annual net purchase price of natural gas was $*** per MMBtu in 2007
(continued...)
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The price of ammonia has increased substantially.®? # Prices for the raw material inputs trended together
between the first quarter of 2007 and the first quarter of 2010. During the latter half of 2010, however,
the price of ammonia increased steeply, while the price of natural gas fell.#* The divergence appears to be
driven by two main factors. Natural gas supplies from shale deposits increased, which placed downward
pressure on natural gas prices; at the same time, ammonia supplies tightened as captive producers
focused on strong nitrogen fertilizer demand, making less ammonia available for open market sales. This
tightening of supply has driven ammonia prices upward.®® As a ratio of the total cost of raw materials
during the period of review, the cost of natural gas decreased from *** percent in 2007 to *** percent in
2012, and the cost of ammonia increased from *** percent in 2007 to *** percent in 2012.%

Because HDAN must be moved to locations close to farmers in advance of the spring planting
season, both domestically produced product and imports depend on storage facilities in the U.S.
distribution system.®” The amount of storage for HDAN is limited and, with increased security

8(...continued)
and $*** per MMBtu in 2012. Calculated from CR/PR at V-1.

#The weighted-average annual net price of ammonia was $*** per short ton in 2007 and $***
per short ton in 2012. Calculated from CR/PR at V-1.

#Commissioners Pearson and Broadbent note that while ammonia is the primary raw material
input for HDAN production, it is also a primary raw material input for other single-nutrient nitrogen
fertilizers. HDAN has accounted for less than three percent of U.S. nitrogen fertilizer consumption since
2008, as consumption has been dominated by anhydrous ammonia, nitrogen solutions, and urea. CR/PR
at Table 11-4. The record suggests that the market for ammonia, unlike the market for natural gas, has
been marked by relatively high prices in recent years. CR at I11-16, PR at I11-6. These high ammonia
prices, prompted both by occasional supply difficulties and by rising demand for other nitrogen-based
fertilizers, suggest that rational producers would realign their production accordingly and devote limited
ammonia supplies to products with greater demand and potentially greater returns. CR/PR at Table 11-4
and Figure I11-4 (higher demand and higher prices for other nitrogen fertilizers); CR at 11-4, 111-2, PR at
11-2, 111-1 (domestic producers’ ability to produce other nitrogen fertilizers); CF Industries Holdings, Inc.,
2012 10K at 58-59 (profitability of other nitrogen fertilizers). This realignment may help explain ***,
*** CR/PR at Table 111-9. The record suggests that significant additional ammonia production capacity
is likely to be added to the market in coming years, and that the relationship between ammonia supply and
ammonium nitrate production will likely require fresh scrutiny in any subsequent review. CR at I-17 to I-
18, PR at 1-14 to 1-15.

#CR/PR at Figure V-2.
®CR at V-4, PR at V-2.

®CR at V-2, PR at V-1 to V-2. During the period of review, CF Industries purchased natural gas,
which it then used to manufacture the ammonia input for its HDAN production; EI Dorado purchased the
ammonia input for its HDAN production. CR/PR at V-2 n.2. Raw material costs therefore were
dramatically different for each firm. As a ratio to net sales, CF Industries’ raw material costs *** from
*** percent in 2007 to *** percent in 2012; El Dorado’s *** from *** percent in 2007 to *** percent in
2012. Total cost of goods sold as a ratio to net sales *** from *** percent in 2007 to *** percent for CF
Industries in 2012, but *** from *** percent in 2007 to *** percent for EI Dorado in 2012. CR/PR at
Table 111-9.

8 Commissioners Pearson and Broadbent note that respondent Ostchem produced a report that
attempted to show *** tendencies in the U.S. market for HDAN. Ostchem Posthearing Brief at Exhibit 4.
They do not find this report persuasive. Nonetheless, the record suggests that the U.S. market for HDAN

(continued...)
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regulations, some distributors have ceased handling HDAN, further reducing available storage capacity.
Accordingly, as available distribution capacity fills, domestic producers are constrained with respect to
the amount of HDAN they can continue to produce in the off-season. Given that HDAN from all sources
is stored in the same facilities, the presence of large additional volumes of HDAN in the marketplace
would inevitably displace existing supply.®

C. Likely Volume of Subject Imports

In evaluating the likely volume of imports of subject merchandise if the antidumping duty order
is revoked, the Commission is directed to consider whether the likely volume of imports would be
significant either in absolute terms or relative to production or consumption in the United States.® In
doing so, the Commission must consider “all relevant economic factors,” including four enumerated
factors: (1) any likely increase in production capacity or existing unused production capacity in the
exporting country; (2) existing inventories of the subject merchandise, or likely increases in inventories;
(3) the existence of barriers to the importation of the subject merchandise into countries other than the
United States; and (4) the potential for product shifting if production facilities in the foreign country,
which can be used to produce the subject merchandise, are currently being used to produce other
products.*

1. The Original Investigation

In the original investigation, the Commission found that the volume of subject imports increased
significantly from 1998 to 2000, increasing more than *** in absolute terms and by *** percentage points
in terms of market penetration. Subject imports from Ukraine ceased in December 2000, which the
Commission attributed to the pendency of the investigation. The Commission also found that the increase
in subject imports between 1999 and 2000 prevented the domestic industry from capturing any additio