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UNITED STATESINTERNATIONAL TRADE COMMISSION
Investigation Nos. 701-TA-309-A-B and 731-TA-696 (Second Review)
PURE AND ALLOY MAGNESIUM FROM CANADA AND PURE MAGNESIUM FROM CHINA
DETERMINATIONS

On the basis of the record" developed in the subject five-year reviews, the United States
International Trade Commission (Commission) determines, pursuant to section 751(c) of the Tariff Act of
1930 (19 U.S.C. § 1675(c)) (the Act), that revocation of the countervailing duty orders on pure and alloy
magnesium from Canada would not be likely to lead to continuation or recurrence of material injury to an
industry in the United States within areasonably foreseeable time.

With respect to China, revocation of the antidumping duty order on pure magnesium would be
likely to lead to continuation or recurrence of material injury to an industry in the United States within a
reasonably foreseeable time.

BACKGROUND

With respect to Canada, the Commission instituted the reviews on July 1, 2005 (70 F.R. 38199)
and determined on October 4, 2005 that it would conduct full reviews (70 F.R. 60108, October 14, 2005).
With respect to China, the Commission instituted the review on September 1, 2005 (70 F.R. 52122) and
determined on December 5, 2005 that it would conduct afull review (70 FR 75483, December 20, 2005).
Notice of the scheduling of the Commission’s reviews and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the Office of the Secretary, U.S. International
Trade Commission, Washington, DC, and by publishing the notice in the Federal Register on January 12,
2006 (71 F.R. 2065). The hearing was held in Washington, DC, on April 25, 2006, and all persons who
reguested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
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VIEWSOF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act”), that revocation of the countervailing duty orders covering pure
magnesium and alloy magnesium from Canada would not be likely to lead to continuation or recurrence
of material injury to an industry in the United States within a reasonably foreseeable time. We further
determine that revocation of the antidumping duty order covering pure magnesium from Chinawould be
likely to lead to continuation or recurrence of material injury to an industry in the United States within a
reasonably foreseeable time.

l. BACKGROUND

These five-year reviews of the countervailing duty orders on pure and aloy magnesium from
Canada, and of the antidumping duty order on pure magnesium from China, were conducted
simultaneously for administrative convenience and efficiency. The Commission is not permitted to
cumulate likely imports subject to the Canada orders and the China order, as these reviews were not
initiated on the same day.*

A. Canada

In August 1992, the Commission determined that an industry in the United States producing
primary magnesium was being materially injured by reason of imports of dumped and subsidized imports
of magnesium from Canada.? On August 31, 1992, Commerce issued an antidumping duty order on
imports of pure magnesium from Canada and countervailing duty orders on imports of pure magnesium
and alloy magnesium from Canada.’

The respondents subsequently challenged the Commission’s final determinations before a United
States-Canada Binational Panel,* and in August 1993, the Panel remanded the Commission’s
determinations concluding that the record lacked substantial evidence to support the Commission’s
finding of one like product.®> Pursuant to the Panel’ s instructions, the Commission issued remand
determinations based on the existence of two separate industries — one producing pure magnesium and the
second producing alloy magnesium.® The Commission determined that an industry in the United States
was materially injured by reason of dumped imports of pure magnesium from Canada, and that industries
in the United States were materially injured by reason of subsidized imports of pure magnesium and aloy

119 U.S.C. § 1675a(8)(7).

2 Magnesium from Canada, Inv. Nos. 701-TA-309 and 731-TA-528 (Final), USITC Pub. 2550 (August 1992)
(“Canada Original Final Determination”).

® 64 Fed. Reg. 39390 (antidumping duty order) and 39392 (countervailing duty orders) (Aug. 31, 1992).

4 See Article 1904 of the United States-Canada Free-Trade Agreement (FTA). Respondents also challenged
Commerce' s determinations, which were upheld after remand.

® In the Matter of Magnesium from Canada, Case Nos. USA-92-1904-05 and USA 92-1904-06 (Aug. 27, 1993)
(Remand).

¢ Magnesium from Canada, Inv. Nos. 701-TA-309 and 731-TA-528 (Final), USITC Pub. 2696 (Oct., 1993)
(“Canada Original Remand Determination”).




magnesium from Canada. On January 24, 1994, the Panel affirmed the Commission’s remand
determination.”

In July 2000, the Commission made affirmative determinationsin the first five-year reviews of
these orders.® In August 2000, Commerce published a notice of continuation of the orders.® The
Government of Quebec (*GOQ”) subsequently challenged the Commission’s final determinationsin the
first five-year reviews before aNAFTA Chapter 19 Binational Panel. Thislitigation is ongoing.

The GOQ also challenged the Department of Commerce’ sfinal determinations in the first five-
year reviews before aNAFTA Chapter 19 Binational Panel. 1n 2004, the antidumping duty order on pure
magnesium was revoked (retroactively effective August 1, 2000) by Commerce, following adecision by a
NAFTA panel that Commerce’ s affirmative sunset review determination was unsupported by substantial
evidence, and a decision by an Extraordinary Challenge Committee affirming the panel decision.®

On July 1, 2005, the Commission instituted these second five-year reviews of the countervailing
duty orders on pure and alloy magnesium from Canada.** The Commission received a response to the
notice of institution filed by US Magnesium (formerly known as Magcorp), which is a domestic producer
of pure and alloy magnesium. The Commission also received aresponse to the notice of institution from
the GOQ, but did not receive any response from any Canadian producer or exporter, or any U.S. importer
from Canada. On Octaber 4, 2005, the Commission determined that the domestic interested party group
response to its notice of institution was adequate, and that the respondent group response was i nadequate,
but that circumstances warranted full reviews.'?

On April 25, 2006, the Commission held a hearing in these reviews. US Magnesium filed briefs
and appeared at the hearing in support of continuation of the orders. GOQ and Norsk Hydro Canada Inc.
(“NHCI") filed briefs and appeared at the hearing in support of revocation of the orders. The only two
subject producers, NHCI and Magnola, completed the Commission’ s foreign producer questionnaire.

B. China

In March 1994, Magcorp and two unions filed a petition alleging material injury and threat by
reason of dumped imports of primary magnesium (both pure and alloy) from China, Russia, and Ukraine.
In June 1994, domestic producer Dow Chemical Company (“Dow”) joined the petition. The Commission
issued its final determination in May 1995.** The Commission found that there were two separate like
products — pure magnesium and alloy magnesium — coextensive with the two classes or kinds of
merchandise defined by Commerce. The Commission cumulated LTFV imports of pure magnesium from
Chinawith LTFV imports of pure magnesium from Russia and Ukraine, and found that the domestic

’ In the Matter of Magnesium from Canada, Case Nos. USA-92-1904-05 and USA 92-1904-06 (Jan 27, 1994)
(Final Decision of the Panel).

& Magnesium from Canada, Inv. Nos. 701-TA-309-A-B- and 731-TA-528 (Review), USITC Pub. 3324 (July
2000) (“Canada First Review Determination”).

9 65 Fed. Reg. 49964 (Aug. 16, 2000).
10 69 Fed. Reg. 70649 (Dec. 7, 2004).
1170 Fed. Reg. 38199 (July 1, 2005).

12 70 Fed. Reg. 60108 (Oct. 14, 2005).

3 NHCI isthe only current producer of subject merchandise. Another magnesium producer in Canada, Timminco
Ltd., was never subject to the orders, and Magnola, which started producting magnesium in 2000, is currently not
producing.

14 Magnesium from China, Russia, and Ukraine, Inv. Nos. 731-TA-696-698 (Final), USITC Pub. 2885 (May
1995) (“China Original Determination”).




industry producing pure magnesium was materially injured by reason of the cumulated imports.*> The
Commission made final negative determinations with respect to imports of alloy magnesium from China
and Russia. On May 12, 1995, Commerce published antidumping duty orders covering pure
magnesium.’®

In July 2000, the Commission, in an expedited review, made an affirmative determination in the
first five-year review of the antidumping duty order on pure magnesium from China.'” In October 2000,
Commerce published a notice of continuation of the order.*®

On September 1, 2005, the Commission instituted its second five-year review of the antidumping
duty order on pure magnesium from China. The Commission received one response to the notice of
institution filed by US Magnesium, which, as noted above, is a domestic producer of pure magnesium and
was one of the petitionersin the original investigations. The Commission received no response to the
notice of institution from any foreign producer, exporter, importer, or other respondent interested party.
On December 5, 2005, the Commission determined that the domestic interested party group response to
its notice of institution was adequate, and that the respondent group response was inadequate, but that
circumstances warranted a full review.™

On April 25, 2006, the Commission held a hearing in thisreview. US Magnesium filed briefs and
appeared at the hearing in support of continuation of the orders. No respondent appeared at the hearing or
filed briefsin support of revocation of the orders. Only one magnesium producer in China completed the
foreign producers questionnaire.

15 China Original Determination at 15-16, 22.

16 60 Fed. Reg. 25691 (May 12, 1995). Commerce later revoked the antidumping duty order on pure magnesium
from Ukraine, following litigation challenging the Commission’s fina injury determination. 63 Fed. Reg. 67854-55
(Dec. 9, 1998).

¥ pure Magnesium from China, Inv. No. 731-TA-696 (Review), USITC Pub. 3346 (Sept. 2000) (“ China First
Review Determination”). The Notice of Institution covering this review also covered the order on Russia.
Commerce revoked the order covering Russia. 65 Fed. Reg. 41944 (July 7, 2000). The Commission accordingly
terminated its review of pure magnesium from Russia effective on July 7, 2000.

18 65 Fed. Reg. 64422 (Oct. 27, 2000).
1970 Fed. Reg. 75483 (Dec. 20, 2005).




VIEWS OF CHAIRMAN PEARSON AND COMMISSIONERS OKUN AND LANE

DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c), the Commission defines “the domestic like

product” and the “domestic industry.”?® The Act defines “domestic like product” as “a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation under this subtitle.”?* In asection 751(c) review, the Commission also must take into
account “its prior injury determinations.” %

Canada

Initsfinal expedited sunset reviews Commerce defined the subject merchandise as follows:

The product covered by these orders are shipments of pure and alloy magnesium from
Canada. Pure magnesium contains at least 99.8 percent magnesium by weight and is sold
in various slab and ingot forms and sizes. Magnesium alloys contain less than 99.8
percent magnesium by weight with magnesium being the largest metallic element in the
aloy by weight, and are sold in various ingot and billet forms and sizes . . . Secondary
and granular magnesium are not included in the scope of these orders.?

People’ s Republic of China

The product covered by thisreview is pure primary magnesium regardless of chemistry,
form or size, unless expressly excluded from the scope of this order. Primary magnesium
isametal or aloy containing by weight primarily the element magnesium and produced
by decomposing raw materials into magnesium metal. Pure primary magnesium is used
primarily as achemical in the aluminum alloying, desulfurization, and chemical reduction
industries. In addition, pure primary magnesium is used as an input in producing
magnesium alloy. Pure primary magnesium encompasses products (including, but not
limited to, butt-ends, stubs, crowns and crystals) with the following primary magnesium
contents. (1) Products that contain at least 99.95 percent primary magnesium, by weight
(generally referred to as “ultra—pure” magnesium); (2) Products that contain less than
99.95 percent but not less than 99.8 percent primary magnesium, by weight (generally
referred to as * pure” magnesium); and (3) Products that contain 50 percent or greater, but
less than 99.8 percent primary magnesium, by weight, and that do not conformto ASTM
specifications for alloy magnesium (generally referred to as “ off—specification pure”
magnesium). “ Off—specification pure’” magnesium is pure primary magnesium
containing magnesium scrap, secondary magnesium, oxidized magnesium, or impurities

219 U.S.C. § 1677(4)(A).
2119 U.S.C. § 1677(10). See NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’'| Trade

1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp.
744, 749 n.3 (Ct. Int'l Trade 1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991). Seeaso S. Rep. No. 249, 96th Cong., 1st
Sess. 90-91 (1979).

219 U.S.C. § 1675a(a)(1)(a).
% Final Results of Expedited Sunset Reviews of the Countervailing Duty Orders: Pure Magnesium and Alloy

Magnesium from Canada, 70 Fed. Reg. 67140 (Nov. 4, 2005).
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(whether or not intentionally added) that cause the primary magnesium content to fall
below 99.8 percent by weight. It generally does not contain, individualy or in
combination, 1.5 percent or more, by weight, of the following alloying elements:
auminum, manganese, zinc, silicon, thorium, zirconium and rare earths.

Since the antidumping duty order was issued, we have clarified that the scope of
the original order includes, but is not limited to, butt ends, stubs, crowns, and crystals. See
May 22, 1997, instructions to U.S. Customs and November 14, 1997, Final Scope Ruling
of Antidumping Duty Order on Pure Magnesium from China.

Excluded from the scope of this order are aloy primary magnesium (that meets
specifications for alloy magnesium), primary magnesium anodes, granular primary
magnesium (including turnings, chips and powder), having a maximum physical
dimension (i.e., length or diameter) of oneinch or less, secondary magnesium (which has
pure primary magnesium content of less than 50 percent by weight), and remelted
magnesium whose pure primary magnesium content is less than 50 percent by weight.

Magnesium is the eighth most abundant element in the earth’ s crust and the third most plentiful
element dissolved in seawater.® It isthe lightest of all structural metals and is characterized by high
vibrational -dampening properties.®

Pure magnesium has special metallurgical and chemical properties that allow it to aloy well with
metals such as aluminum. Typicaly, it isused in the production of aluminum alloys for usein beverage
cans and in some automotive parts, in iron and steel desulfurization, as areducing agent for various
nonferrous metals, and in magnesium anodes for the protection of iron and steel in underground pipe and
water tanks and various marine applications.?’

Alloy magnesium is usually used in end products to improve certain properties, such as strength,
ductility, workability, corrosion resistance, density, or castability. It isused principally in structural
applications, primarily in die, mold, and sand castings and in extrusions for the automotive industry.?

The Commission generally considers a number of factorsin its like product analysis, including:
(1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and
producer perceptions of the products; (5) common manufacturing facilities, production processes and
production employees; and, where appropriate, (6) price.

1. Like Product in Canada Reviews

The like product question in the reviews of the countervailing duty orders on pure and alloy
magnesium from Canada involves three issues: (i) whether to treat pure and alloy magnesium asasingle
like product; (ii) whether to expand the like product beyond the scope, to encompass secondary
magnesium; and (iii) whether to expand the like product beyond the scope, to encompass granular
magnesium. Each of these issuesis discussed in turn below.

The starting point of the Commission’s like product analysisin afive-year review isthe like
product definition in the Commission’s original determination. Initsfirst investigation involving

2 Pure Magnesium from the People’s Republic of China; Notice of Final Results of Expedited Sunset Review of
Antidumping Duty Order, 71 Fed. Reg. 580-581 (Jan. 5, 2006). As described, the scope of this review investigation
is somewhat broader than that of the review investigation covering pure magnesium from Canada, which did not
include off-specification (“off-spec”) pure magnesium.

% Confidential Report (“CR”) at 1-28, Public Report (“PR”) at |-16.
®CRat1-28, PR at I-16.
7 CRat 1-30, PR at I-18.
ZCRat1-30, PRat I-18.




imported pure and alloy magnesium the Commission found pure and alloy magnesium to constitute a
single like product.? Although the Commission found that pure and alloy magnesium were not generally
employed for common uses, and were not generally interchangeable, which in turn led to differing
customer perceptions, the Commission found that other factors, including that the fact that alloy and pure
magnesium shared a number of physical characteristics, shared common manufacturing facilities, had
similar channels of distribution, and price supported afinding that pure and alloy magnesium were part of
the same like product. A U.S.-Canada binational panel found the Commission’s like product
determination not supported by substantial evidence. The Panel found that the only factor supporting the
ITC sfinding that all primary magnesium constitutes a single like product is that pure and alloy
magnesium are produced in the same facilities, using much of the same equipment and often the same
workers. The Panel found that the mere coincidence of facilities, equipment, and employees used to
produce pure and alloy magnesium is not, by itself, sufficient evidence to support the Commission’s
single like product finding.** On remand the Commission found that pure and alloy magnesium were
separate like products, corresponding respectively to the two classes or kinds of subject imports found by
Commerce. Performing its six-factor analysis consistent with the Panel’ s findings, the Commission found
that, although pure and alloy magnesium are produced with the same machinery and employees,* and
share certain physical characteristics (but not others), they have different principal uses, aretargeted for
distinct markets, are generally not interchangeable, are perceived differently by customers due to their
different end uses, and have different price trends as aresult of their different markets.® After this
remand determination, in investigations involving both pure and aloy magnesium the Commission found
pure and alloy magnesium to be separate like products until 2005. In addition, in 1995, the Commission
declined to expand the like product in an investigation limited to pure magnesium to encompass alloy
magnesium.*

However, in its 2005 investigations of aloy magnesium from China, and pure and alloy
magnesium from Russia, the Commission found pure and alloy magnesium to be asingle like product.®
In doing so, the Commission first noted that, whereas in prior cases involving both pure and aloy
magnesium Commerce had defined two classes or kinds of merchandise, in the 2005 investigations
Commerce had defined the scope with respect to Russia as a single class or kind of merchandise
encompassing both pure and alloy magnesium. The Commission then explained that the record in those
investigations showed that circumstances had changed sufficiently so asto blur the dividing line between
pure and alloy magnesium, and to warrant treating the two as a single domestic like product. The
Commission focused on changes in end uses, and in interchangeability and customer and producer
perceptions. In considering physical characteristics and uses, the Commission noted that in the past, pure
magnesium was used principally in the production of aluminum aloys and as areagent in iron and steel
desulfurization, while alloy magnesium was used principally in structural applications, mostly in castings
and extrusions for the automotive industry. The record evidence in the 2005 investigations, however,

% Canada Original Final Determination at 8-11.
% |n the Matter of Magnesium from Canada, USA-1904-05 and USA 1904-06, (August 27, 1993) at 22.

3 This was true because prior investigations did not involve secondary alloy magnesium, which is not produced
with the same machinery and employees as pure magnesium.

%2 Canada Original Remand Determination at 3-4.

% Magnesium from China, Russia, and Ukraine, Inv. Nos. 731-TA-696-698 (Final), USITC Pub. 2885 (May
1995) (“the 1995 Investigation”) at 7-9; Canada First Review Determination at 5-6.

% Pure Magnesium from China, Israel and Russia, Inv. Nos. 701-TA-403 (Preliminary) and 731-TA-895-897
(Preliminary), USITC Pub. 3376 (Dec. 2000) at 7.

% Magnesium from China and Russia, Inv. Nos. 731-TA-1071 and 1072 (Final), USITC Pub. 3763 (April 2005)
at 6-11.




demonstrated that domestically produced alloy magnesium had increasingly been used in the same
principal applications as pure magnesium: in aluminum production and in iron and steel desulfurization.
In considering interchangeability, the Commission also found that the record indicated that significant
amounts of the subject imports of alloy magnesium were used in aluminum production.® With respect to
producer perceptions, the Commission stated that although aluminum producers may have a preference
for using pure magnesium in aluminum production, the record showed that they were using significant
quantities of alloy magnesium. A representative of a major aluminum producer described “the
development of new technology that permits the domestic production of high-quality magnesium from
scrap material” as the “biggest change in the magnesium industry.”*” He forecast that the proportion of
his firm's magnesium needs that would be met by recycled alloy magnesium would continue to grow
dramatically over the next few years and would surpass the quantity of magnesium obtained from other
sources.®

a. Expanding the Domestic Like Product to Encompass Alloy
Magnesium

Based on the record in these reviews, and consistent with our like product determination in
M agnesium from China and Russia, we conclude that circumstances have changed sufficiently since the
original determination so asto blur the dividing line between pure and alloy magnesium, and to warrant
treating pure and alloy magnesium as a single domestic like product. While we recognize that record
evidence in thisinvestigation with respect to the degree of interchangeability between pure and alloy
magnesium differs from the record in Magnesium from China and Russia, this record still supports our
finding that interchangeability and overlapping uses between pure and alloy magnesium have increased
since the original investigations. We note also that Commerce found that alloy and pure magnesium were
two separate classes or kinds in these investigations. However, while the scope provides the starting
point for our domestic like product determination, we are not bound by Commerce’s definition in making
our like product determination.* For the reasons set forth below, we find that pure and alloy magnesium
constitute asingle like product.

Manufacturing Facilities and Employees. Primary production of pure and alloy magnesium
generally occurs in the same facilities and by the same employees, except that additional equipment and
labor isinvolved for the additional step of adding alloying elements.*® The amount of value added to the
magnesium in the alloying phase is not substantial.** Where alloy magnesium is made in secondary
production (i.e., by recyclers), the manufacturing facilities and employees involved are different from
those involved in the production of pure magnesium (which is made only in primary production).*

Physical Characteristics and Uses. Pure and alloy magnesium share the basic physical
characteristics of being lightweight and strong and having low density. Both products consist mostly of
magnesium: pure magnesium contains at least 99.8 percent magnesium by weight, and alloy magnesium
usually contains at least 90 percent. The two products differ from each other in that alloy magnesium has

% US Magnesium’s Prehearing Brief at 7, citing USITC Pub. 3763 at 8-10.

" USITC Pub. 3763 at 10 n.41.

¥ USITC Pub. 3763 at 10.

* Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996).
“CRat I-46, PR at 1-28.

41 Canada Original Final Determination at 9.

“2CRat I-46, PR at |1-28.




certain properties that improve its strength, ductility, workability, corrosion resistance, density, and
castability, as compared with pure magnesium.*

As noted above, the record in the original investigation indicated that pure magnesium was used
principally in the production of aluminum alloys and, to alesser extent, as areagent in iron and steel
desulfurization, while alloy magnesium was used principally in structural applications, mostly in castings
and extrusions for the automotive industry.* * The record in these reviews generally supports
petitioner’s contention that alloy magnesium is now used in significant quantities in the same principal
application as pure magnesium, that is, in aluminum production.* The percentages of U.S. producers
commercial shipments to aluminum manufacturers that consisted of alloy magnesium were *** percent in
2003, *** percent in 2004, and *** percent in 2005.*" We recognize that the amount of domestically-
produced aloy magnesium being used in aluminum production declined over the 2003-2005 period, but
we attribute this decline to the decreasing availability of such alloy magnesium as aresult of the closure
of two of the three major secondary alloy magnesium producers,® and to arealignment in the relative
prices of pure and alloy magnesium,” rather than to any fundamental impediment to using alloy
magnesium in aluminum production. In sum, although aluminum producers may have a preference for
using pure magnesium in aluminum production, the record shows that they are using significant quantities
of alloy magnesium when it is available at relatively attractive prices.

Interchangeability and Customer and Producer Perceptions. The record shows a significant
degree of interchangeahility of alloy magnesium for pure magnesium in aluminum production, the market
segment that accounted for most of U.S. magnesium producers commercia shipments in 2005.
Traditionally, there were two distinct end-use markets, one for pure magnesium and another for alloy
magnesium. However, as discussed above, the Commission found that these conditions had changed
significantly in itsinvestigations of Magnesium from Russiaand China. In those investigations, the
Commission found that conventional users of pure magnesium were turning to the alloy market. Thiswas
particularly true for aluminum manufacturers who had developed new technology that permitted the use
of alloy magnesium in aluminum production. Respondentsin the current five-year reviews argued that
the imports of alloy magnesium from China upset the previous market conditions but the exit of Chinese
aloy from the U.S. market caused the market to return to its normal operating condition and therefore
pure and alloy magnesium are separate like products. While the increase in the use of aloy magnesium
by auminum manufacturers may have been at least in part fueled by the existence of lower priced

“CRat1-30, PR at I-18.
4 Canada Original Final Determination at 10 n. 28.

% The principal end uses for magnesium and the percentage of U.S. producers’ total commercial shipmentsto
each of these end uses in 2005 were as follows: (i) auminum manufacturing —*** percent; (ii) granule/reagent
production —*** percent; (iii) diecasting —*** percent; (iv) other uses—*** percent. See CR/PR at Tablelll-5.

% 1n the course of these reviews the Commission staff discovered that the amount of alloy magnesium sold to
granule and reagent producers in 2003 had been overstated in the 2005 China/Russiainvestigations, as the result of a
data posting error. CR at 111-9, PR at 111-3. We note, however, that the interchangeability between pure and alloy
magnesium to aluminum producers, the largest magnesium purchasers, is unaffected by this reporting error.

47 See CRIPR at Table 111-5.

48 Of the three major secondary alloy magnesium producers, Amacor, Garfield, and Halaco, only Amacor was
gtill in production in 2005. Garfield shut down in 2004 because of a plant fire, and Halaco went out of businessin
2004. The combined alloy magnesium production of those three producers fell from *** metric tonsin 2003 to ***
metric tonsin 2004, and to *** metric tonsin 2005. CR/PR at Tables111-1 and I11-3.

49 As arepresentative from US Magnesium explained at the hearing, “[a]luminum producers and others use alloy
magnesium instead of pure magnesium when on a per pound of magnesium basis the magnesium content is available
at comparable or lower prices.” Hearing Transcript at 27 (Tissington, US Magnesium). See also Hearing Transcript
at 94, 97, and 98-99 (Tissington, US Magnesium).
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imported alloy magnesium in the market, the presence or absence of low priced imports does not detract
from the fact that the two types of magnesium are indeed interchangeable. While the current record does
not reflect the degree of actual usage by aluminum manufacturers that was evidenced in the Chinaand
Russia investigations, which may be duein part to the exit of low priced Chinese alloy magnesium from
the domestic market and the closure of several domestic secondary alloy producers, it is clear even on the
current record that alloy and pure magnesium are actually interchangeable for some aluminum
manufacturers.®

Channels of Distribution. Both pure and alloy magnesium are sold to end users. The use of alloy
magnesium by aluminum producers, in lieu of pure magnesium, has led to a greater overlap in the classes
of end users that use both types of magnesium.>

Price. Theinformation on the record generally supports petitioner’s claim that the prices for pure
and alloy magnesium have converged. This convergence can be seenin U.S. producers’ prices for the
two pricing products for which the Commission gathered information.*

Conclusion. In sum, based on the shared essential physical characteristics; the overlap in the uses
of pure and alloy magnesium in aluminum production (the single largest use for magnesium); the
recognition by some industry participants of increased competition between pure and alloy magnesium;
the general similarities in channels of distribution for pure and aloy magnesium; and the convergence in
prices for the two types of magnesium, we find pure and alloy magnesium to be part of the same like
product.

b. Expanding Like Product to Encompass Secondary Magnesium

Secondary magnesium is produced by recycling magnesium-based scrap.>® Secondary
magnesium is not included in the scope of the countervailing duty orders on pure and alloy magnesium
from Canada. The 2005 China/lRussiainvestigations were the first Title VI cases to include secondary
magnesium in their scope. The Commission included secondary magnesium in the single like product in
those investigations. It explained its decision in its preliminary determinations as follows:

If secondary magnesium is compared with primary alloy magnesium, it is clear that the
products are similar in terms of physical characteristics and uses, interchangeability,
customer and producer perceptions, channels of distribution, and price, for the reasons
that petitioners give. The products are not like each other in terms of manufacturing
facilities and employees, because primary magnesium is made by US Magnesium
through the primary production process (i.e., by decomposing raw materials into
magnesium metal) whereas secondary magnesium is made, largely by firms other than
US Magnesium, through arecycling process. If secondary magnesium is compared with
all primary magnesium (i.e., pure and alloy primary magnesium) the similarities between
the primary and secondary products become more attenuated because of the differences
between pure and aloy magnesium, which are described above. Based on the limited
datain the record, we find that primary and secondary magnesium are part of the same

Wixx CRatll-2-3,n.9,12, PRat I1-2.
' CRat1-21-1-22, PR at 1-17.

%2 At the beginning of this period of review, in 2001, prices for aloy magnesium sold to aluminum producers
were *** than those for pure magnesium sold to aluminum producers. Then, in the 2002-mid 2004 period, as prices
for pure magnesium fell ***, prices for alloy magnesium rose ***. At the end of the period, from mid-2004 through
2005, prices for both pure and alloy magnesium rose ***. By the end of this period, the spread between prices for
pure and alloy magnesium had ***. CR/PR at TablesV-1and V-3.

*CRat1-39, PR at 1-24.

11



domestic like product. For purposes of these preliminary investigations, we note that the
secondary magnesium is part of the domestic like product consisting of aloy
magnesium.>*

Thereisnoindication in the record of these reviews that the circumstances which led the
Commission to include secondary and primary magnesium in the same like product in the 2005
China/Russia investigations have changed. While they are produced in separate facilities, most primary
and secondary magnesium is similar physically and chemically.>® They can be used interchangeably in
automotive diecasting applicationsif appropriate methods are utilized to assure the purity of the
secondary magnesium by removing impurities. Both primary and secondary alloy magnesium are
generaly sold directly to end users through common channels of distribution. Because primary and
higher purity secondary alloy magnesium are largely identical products and are interchangeable for the
same purposes, principally automotive diecastings, neither customers nor producers perceive them to be
significantly different products.> Lower-purity secondary alloy magnesium, while not interchangeable
with primary magnnesium in automotive structural applications, is interchangeable with primary
magnesium in many other non-structural magnesium applications.®

In view of the foregoing, we find that primary and secondary alloy magnesium are very similar in
terms of physical characteristics and uses, interchangeability, customer and producer perceptions,
channels of distribution, and price and therefore include secondary magnesium in the domestic like
product.

C. Expanding the Domestic Like Product to Encompass Granular
Magnesium

In the most recent China and Russia investigations, the Commission found that cast and granular
magnesium were part of the same like product. The Commission noted that, in a prior investigation, it
had found that granular and ingot (cast) magnesium are produced in a continuum of forms and sizes,
without any clear dividing line; share the same chemical properties; are sold through similar channels of
distribution; are interchangeable at least for significant end uses (particularly in desulfurization), and use
the same manufacturing facilities and employees up to the grinding stages.® Thereislimited information
on the current record with respect to granular magnesium. We note, however that there is no evidence
that the product or its characteristics have changed since the prior investigations where it was included in
the like product. Therefore, we include granular magnesium in the domestic like product, but note that it
makes no difference in our analysis as we did not receive any industry data from manufacturers of
granular magnesium.

* Magnesium from China and Russia, Inv. Nos. 731-TA-1071 and 1072 (Preliminary), USITC Pub. 3685 (April
2004) at 10. The Commission did not explore thisissue any further in its final determinations, in which it found
pure and alloy magnesium to constitute a single like product. Magnesium from China and Russia, Inv. Nos. 731-
TA-1071 and 1072 (Final), USITC Pub. 3763 (April 2005) at 6.

% See CR at 1-49-50, PR at 1-30-31.
*® CR at I-50, PR at 1-30.
* CRat 1-50, PR at 1-31.
® CRat1-50, PR at 1-31.

% Magnesium from China and Russia, Inv. Nos. 731-TA-107101072 (Preliminary) USITC Pub. 3678 (April
2004) p. 10-11.
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d. Conclusion

For the reasons discussed above, in connection with the reviews of the antidumping duty orders
on pure magnesium and alloy magnesium from Canada, we find one domestic like product encompassing
pure and alloy magnesium, including primary and secondary magnesium, and magnesium in ingot and
granular form.

2. Domestic Like Product in China Reviews

The domestic like product question in the review of the antidumping duty order on pure
magnesium from Chinainvolves threeissues: (i) whether to expand the domestic like product beyond the
scope to encompass alloy magnesium; (ii) whether to expand the domestic like product beyond the scope,
to encompass secondary magnesium; and (iii) whether to expand the domestic like product beyond the
scope to encompass granular magnesium. Each of these issuesis discussed in turn below.

a. Expanding the Domestic Like Product to Encompass Alloy
Magnesium

For the same reasons that we have determined to treat pure and alloy magnesium asasingle
domestic like product in the Canada reviews, we are expanding the domestic like product in the review of
the antidumping duty order on pure magnesium from Chinato include alloy magnesium.

b. Expanding the Domestic Like Product to Encompass Secondary
Magnesium

For the same reasons that we have determined to include secondary magnesium in the single
domestic like product consisting of all magnesium in the Canada reviews, we are expanding the domestic
like product in the review of the antidumping duty order on pure magnesium from Chinato include
secondary magnesium.

C. Expanding the Domestic Like Product to Encompass Granular
Magnesium

For the same reasons that we have determined to include granular magnesium in the single
domestic like product consisting of all magnesium in the Canada reviews, we are expanding the domestic
like product in the review of the antidumping order on pure magnesium from Chinato include granular
magnesium.

d. Conclusion
For the reasons discussed above, in connection with the reviews of the antidumping duty orders

on pure magnesium and alloy magnesium from Canada, we find one domestic like product encompassing
pure and alloy, including primary and secondary magnesium, and magnesium in ingot and granular form.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant industry as the domestic “ producers as a
[w]hole of adomestic like product, or those producers whose collective output of a domestic like product
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constitutes a major proportion of the total domestic production of the product.”® In defining the domestic
industry, the Commission’s general practice has been to include in the industry producers of all domestic
production of the like product, whether toll-produced, captively consumed, or sold in the domestic
merchant market, provided that adequate production-related activity is conducted in the United States.®
In accordance with our domestic like product determination, we determine that there is one domestic
industry composed respectively of the domestic producers of pure and alloy magnesium, including
primary and secondary magnesium, and magnesium in ingot and granular form.

We have considered whether to include grinders in the domestic industry producing magnesium.
We note that there is limited information in this record on whether or not to include the grinders of
magnesium in the domestic industry. However, in Pure Magnesium from China and Israel the
Commission considered the inclusion of grindersin the domestic industry.®? While recognizing that the
evidence was mixed, on balance, the Commission found that grinding operations constituted sufficient
production-related activity to qualify as domestic producers. The Commission found that the capital
investment for grinding operations was not insignificant, nor were the capital expenditures during that
period of investigation. While acknowledging that grinding was not a particularly complex process, the
Commission recognized that there was some degree of technical expertise involved in handling granular
magnesium. We have limited information in this investigation relating to the production-related activities
of grinders, and no evidence that the industry has changed since the prior investigation. We therefore
include them in the domestic industry producing magnesium, but note that we did not obtain any industry
datafrom granular producers.

We have a so considered whether to include in the domestic magnesium industry two magnesium
diecasters that produce secondary alloy magnesium by recycling scrap generated in their diecasting
operations. Thisrecycled magnesium isinternally consumed by these diecasters. In contrast, the other
secondary alloy magnesium producers sell the product on the open market. Based on the limited
information in the record, we have determined that these diecasters are not part of the domestic industry
producing secondary magnesium.

In deciding whether afirm qualifies as a domestic producer, the Commission generaly has
analyzed the overall nature of afirm’'s production-related activities in the United States. The Commission
generaly considers six factors:

(1) source and extent of the firm’'s capital investment;

(2) technical expertise involved in U.S. production activities;

(3) value added to the product in the United Stetes;

(4) employment levels,

(5) quantity and type of parts sourced in the United States; and

(6) any other costs and activitiesin the United States directly leading to production of the
like product.

No single factor is determinative and the Commission may consider any other factorsit deemsrelevant in
light of the specific facts of any investigation or review.®

% 19 U.S.C. § 1677(4)(A).

®! See, e.g., United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int'| Trade 1994), aff’d, 96
F.3d 1352 (Fed. Cir. 1996).

62 Pure Magnesium from China and Isragl, Inv. Nos. 701-TA-403 and 731-TA-895-96 (Final), USITC Pub. 3467
(November 2001) at 9-11.

® See, e.g., Internal Combustion Industrial Forklift Trucks from Japan, Inv. No. T31-TA-377 (Second Review),
USITC Pub. 3831 (December 2005) at 10-14; and Sebacic Acid from China, Inv. No. 731-TA-653 (Second Review),
(continued...)

14



Thereis only limited information on the record with respect to the six factors described above.®
However, on the basis of the available information, we have determined not to include the diecastersin
the domestic alloy magnesium industry. Thereisno information in the record as to the first factor, the
source and extent of the diecasters’ capital investment in their scrap recycling operations. Asto the
second factor, it appears, although nothing on the record directly demonstrates, that the technical
expertiseinvolved in the diecasters’ scrap recycling production activities is comparable to the technical
expertise involved in secondary magnesium production. However, we note that the diecasters
“production” is basically a constantly recycled stream of input to, and output from, their true business,
producing castings (not ingots of alloy magnesium). Asto the third factor, the value added in scrap
recycling operations at the one diecaster for which we have information *** % Asto the fourth factor, the
employment levelsin scrap recycling at the one diecaster for which we have information *** than those
at secondary alloy magnesium producers.®® The fifth factor, the quantity and type of parts sourced in the
United States, is not relevant to alloy magnesium recycling, because such recycling merely involves
remelting scrap. Finally, thereis no information in the record as to the sixth factor, any other costs and
activitiesin the United States directly leading to production of the like product. In addition, supporters of
continuation advocate exclusion of the diecasters from the definition of the domestic industry.®’
Opponents of continuation did not express aview on the issue.

On balance, we conclude that diecasters do not engage in sufficient production-related activities
in their scrap recycling operations to be included in the domestic industry producing alloy magnesium.

1. LEGAL STANDARD IN A FIVE-YEAR REVIEWS

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke a
countervailing or antidumping duty order unless: (1) it makes a determination that subsidization is likely
to continue or recur, and (2) the Commission makes a determination that revocation of an order “would be
likely to lead to continuation or recurrence of material injury within a reasonably foreseeable time.”®
The SAA states that “under the likelihood standard, the Commission will engage in a counter-factual
analysis; it must decide the likely impact in the reasonably foreseeable future of an important change in
the status quo — the revocation or termination of a proceeding and the elimination of its restraining effects
on volumes and prices of imports.”® Thus, the likelihood standard is prospective in nature.”” The U.S.

8 (...continued)
USITC Pub. 3775 (May 2005) at 12-14.

® This issue was not addressed by the parties in their comments on the Commission’s draft questionnaires or in
their prehearing briefs. At the Commission’s hearing, parties were asked to comment on this issue; however, only
limited arguments and information were offered at the hearing and in the posthearing briefs and final comments. See
Hearing Tr. at 63, Petitioner’s Final Comments at 9-12.

S CRat111-36, PR at I11-9.

® See Producer Questionnaire Response of *** at p.12, Question 11-8e.

¢ Petitioner’ s Final Comments (May 31, 2006) at 9-12; Hearing Tr. at 101-102.
%19 U.S.C. § 1675a(a).

% SAA, H.R. Rep. No. 103-316, val. |, at 883-84 (1994). The SAA states that “[t]he likelihood of injury standard
applies regardless of the nature of the Commission’s original determination (material injury, threat of material injury,
or material retardation of an industry). Likewise, the standard applies to suspended investigations that were never
completed.” SAA at 883.

" While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in

(continued...)
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Court of International Trade has found that “likely,” as used in the sunset review provisions of the Act,
means “ probable,” and the Commission applies that standard in five-year reviews.” 2 3

The statute states that “the Commission shall consider that the effects of revocation or termination
may not be imminent, but may manifest themselves only over alonger period of time.”™ According to
the SAA, a*“‘reasonably foreseeable time’ will vary from case-to-case, but normally will exceed the
‘imminent’ timeframe applicablein athreat of injury analysisin original investigations.”

Although the standard in afive-year review is not the same as the standard applied in an original
countervailing duty investigation, it contains some of the same fundamental elements. The statute
provides that the Commission isto “consider the likely volume, price effect, and impact of imports of the
subject merchandise on the industry if the orders are revoked or the suspended investigation is
terminated.”” It directs the Commission to take into account its prior injury determination, whether any
improvement in the state of the industry is related to the order or the suspension agreement under review,
and whether the industry is vulnerable to material injury if the orders are revoked or the suspension
agreement is terminated.”’

70 (...continued)
making its determination of the likelihood of continuation or recurrence of material injury if the order isrevoked.”
SAA at 884.

™ See NMB Singapore Ltd. v. United States, 288 F. Supp. 2d 1306, 1352 (Ct. Int’| Trade 2003) (“‘likely’ means
probable within the context of 19 U.S.C. § 1675(c) and 19 U.S.C. § 1675a(a)”), aff’d without opinion, 05-1019 (Fed.
Cir. August 3, 2005); Nippon Steel Corp. v. United States, Slip Op. 02-153 at 7-8 (Ct. Int’'| Trade Dec. 24, 2002)
(same); Usinor Industeel, S.A. v. United States, Slip Op. 02-152 at 4 n.3 & 5-6 n.6 (Ct. Int’| Trade Dec. 20, 2002)
(“more likely than not” standard is “ consistent with the court’ s opinion”; “the court has not interpreted ‘likely’ to
imply any particular degree of ‘certainty’”); Indorama Chemicals (Thailand) Ltd. v. United States, Slip Op. 02-105
at 20 (Ct. Int’l Trade Sept. 4, 2002) (“standard is based on alikelihood of continuation or recurrence of injury, not a
certainty”); Usinor v. United States, Slip Op. 02-70 at 43-44 (Ct. Int’| Trade July 19, 2002) (“‘likely’ is tantamount
to ‘probable,’ not merely ‘possible’”).

2. Commissioner Okun notes that, consistent with her dissenting views in Pressure Sensitive Plastic Tape from
Italy, Inv. No. AA1921-167 (Second Review), USITC Pub. 3698 (June 2004) at 15-17, she does not concur with the
U.S. Court of International Trade' s interpretation of “likely” to mean “probable.” See Usinor Industeel, S.A. et. al.
v. United States, No. 01-00006, Slip Op. 02-39 at 13 (Ct. Int’l Trade April 29, 2002). However, she will apply the
Court’ s standard in these reviews and all subsequent reviews until either Congress clarifies the meaning or the U.S.
Court of Appealsfor the Federal Circuit addressesthe issue. See also Additional Views of Vice Chairman Deanna
Tanner Okun Concerning the “Likely” Standard in Certain Seamless Carbon and Alloy Steel Standard, Line and
Pressure Pipe from Argentina, Brazil, Germany, and Italy, Inv. Nos. 701-TA-362 (Review) and 731-TA-707-710
(Review)(Remand), USITC Pub. 3754 (Feb. 2005).

8 Commissioner Lane notes that, consistent with her views in Pressure Sensitive Plastic Tape from Italy, Inv. No.
AA1921-167 (Second Review), USITC Pub. 3698 (June 2004) at 15-17, she does not concur with the U.S. Court of
International Trade'sinterpretation of “likely” but she will apply the Court’s standard in these reviews and all
subsequent reviews until either Congress clarifies the meaning or the U.S. Court of Appealsfor the Federal Circuit
addresses the issue.

719 U.S.C. § 1675a(a)(5).

™ SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

19 U.S.C. § 1675a(a)(1).
19 U.S.C. § 1675a(a)(1).
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In evaluating the likely volume of imports of subject merchandise if the orders are revoked, the
Commission is directed to consider whether the likely volume of imports would be significant either in
absolute terms or relative to production or consumption in the United States.”® In doing so, the
Commission must consider “all relevant economic factors,” including four enumerated factors. (1) any
likely increase in production capacity or existing unused production capacity in the exporting country; (2)
existing inventories of the subject merchandise, or likely increases in inventories; (3) the existence of
barriers to the importation of the subject merchandise into countries other than the United States; and
(4) the potential for product shifting if production facilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used to produce other products.”

In evaluating the likely price effects of subject importsif the orders are revoked, the Commission
is directed to consider whether there islikely to be significant underselling by the subject imports as
compared to the domestic like product and whether the subject imports are likely to enter the United
States at prices that would have a significant depressing or suppressing effect on the price of the domestic
like product.®

In evaluating the likely impact of imports of subject merchandise if the orders are revoked, the
Commission is directed to consider all relevant economic factors that are likely to have a bearing on the
state of the industry in the United States, including but not limited to: (1) likely declinesin output, sales,
market share, profits, productivity, return on investments, and utilization of capacity; (2) likely negative
effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and investment; and
(3) likely negative effects on the existing development and production efforts of the industry, including
efforts to develop a derivative or more advanced version of the domestic like product.®* All relevant
economic factors are to be considered within the context of the business cycle and the conditions of
competition that are distinctive to the industry.® Asinstructed by the statute, we have considered the
extent to which any improvement in the state of the domestic industry is related to the order at issue and
whether the industry is vulnerable to material injury if the orders are revoked.®

19 U.S.C. § 1675a(a)(2).
719 U.S.C. § 1675a(a)(2)(A-D).

%19 U.S.C. § 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of importsin the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

8119 U.S.C. § 1675a(a)(4).

819 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the magnitude
of the. . . net countervailable subsidy” in making its determination in afive-year review. 19 U.S.C. 8 1675a(a)(6).
In its expedited sunset review of the countervailing duty order on pure magnesium from Canada, Commerce found a
likely net countervailable subsidy rate of 6.34 percent ad valorem for “all other” manufacturers and exporters, except
Timminco Canada (which was excluded from the order) and NHCI, for which Commerce had “no basis’ for
reporting arate. In its expedited sunset review of the countervailing duty order on alloy magnesium from Canada,
Commerce found alikely net countervailable subsidy rate of 1.84 percent ad valorem for Magnola, and 8.18 percent
ad valorem for “all other” manufacturers and exporters, except Timminco Canada (which was excluded from the
order) and NHCI, for which Commerce had “no basis’ for reporting arate. 70 Fed. Reg. 67140 (Nov. 4, 2005).
Commerce a so concluded that the two countervailable subsidies involved in these reviews were not export subsidies
described in Article 3 of the WTO Agreement on Subsidies and Countervailing Measures. See Memorandum from
Stephen J. Claeys to Joseph A. Spetrini (Oct. 31, 2005).

8 The SAA states that in assessing whether the domestic industry is vulnerable to injury if the order is revoked,
the Commission “considers, in addition to imports, other factors that may be contributing to overal injury. While
these factors, in some cases, may account for the injury to the domestic industry, they may also demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at

(continued...)
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V. REVOCATION OF THE COUNTERVAILING DUTY ORDER ON PURE AND ALLOY
MAGNESIUM FROM CANADA ISNOT LIKELY TO LEAD TO CONTINUATION OR
RECURRENCE OF MATERIAL INJURY WITHIN A REASONABLY FORESEEABLE
TIME

A. Conditions of Competition and the Business Cycle

In evaluating the likely impact of the subject imports on the domestic industry if an order is
revoked, the statute directs the Commission to consider al relevant economic factors “ within the context
of the business cycle and conditions of competition that are distinctive to the affected industry.” # The
following conditions of competition inform our determinations with respect to both the countervailing
duty orders on pure magnesium and alloy magnesium from Canada.

Apparent U.S. consumption of pure and alloy magnesium increased overall from *** metric tons
in 2000 to *** metric tonsin 2004, before declining to *** metric tonsin 2005.2° Demand for
magnesium is dictated largely by the demand in its end-use markets. Pure magnesium is sold mainly to
aluminum producers, to magnesium granule producers for steel desulfurization, and to chemical and
pharmaceutical manufacturers, as was the case in the original investigation and first sunset reviews.®
Demand for pure magnesium largely depends on the demand for aluminum sheet used in the production
of beverage cans and other packaging.®” From 2000 to 2005, apparent U.S. consumption (by quantity) of
pure magnesium declined by *** percent.?® In the 2000 five-year reviews of pure and alloy magnesium
from Canada, the Commission observed that between the original investigation and those reviews,
apparent U.S. consumption by quantity of alloy magnesium grew from *** metric tonsin 1991 to ***
metric tonsin 1999.2° Apparent U.S. consumption of alloy magnesium continued to grow between 2000
to 2005, increasing overall by *** percent. Apparent consumption of alloy magnesium increased from
*** metric tons in 2000 to *** metric tons in 2004, before falling back to *** metric tonsin 2005.%

*** purchasers predict a*** increase in demand for pure magnesium in the next few years.** US
Magnesium stated that it expects demand to *** in 2006 and 2007 due to ***.% With respect to projected
demand for alloy magnesium in the next few years, alloy magnesium producers and purchasers reported a
mixed picture.® US Magnesium stated that it expects demand for alloy magnesium to *** in 2006 and
2007 dueto *** % Many purchasers, ***, reported that they expected the use of alloy magnesiumin

8 (...continued)
885.

819 U.S.C. § 1675a(a)(4).
% CR/PR at Table C-8.
®CRatll-1, PRat II-1.

¥ CRat1-12, PR at 1-8.

8 CR/PR at Table C-4.

8 Canada First Review Determination at 18-19.
% CR/PR at Table C-6.
’CRatll-11, PR at I1-6.
®2CRat1l-11, PR &t I1-6.
®CRatll-11, PR at I1-6.
“CRatll-11, PR at I1-6.

18



automotive applications to increase, while expressing concern that the relatively less competitive U.S.
market for alloy magnesium may lead to a shift of production of magnesium-containing parts offshore.*®

The market for magnesium is price competitive.®® A majority of responding *** importers
reported that differences other than price were not significant for pure magnesium. For alloy magnesium,
most producers reported that there are sometimes significant differences, while most importers reported
that such differences were sometimes or never important.”’

Asinthe original investigation and first review, most producers, importers, and purchasersin this
review agreed that domestically-produced magnesium and magnesium from Canada could be used in the
same range of uses and could always or frequently be used interchangeably.® Asin thefirst five-year
review, most purchasers noted that they require their suppliers of magnesium from Canadato become
certified or prequalified, and many buy magnesium exclusively from qualified suppliers. Most purchasers
a so reported that domestic pure and alloy magnesium from Canada are substitutable with one another and
with imports from third countries.®

Although some U.S. market conditions discussed above have not changed significantly since the
original investigation and the first sunset review, there have been some significant changesin the
domestic industry. With respect to domestic production, Northwest Alloys, *** domestic producer of
primary pure and alloy magnesium during the original investigation, exited the market in 2001.'® Asa
result, the magnesium industry has further consolidated and now consists of only one producer of primary
magnesium, US Magnesium.® With the departure of Northwest Alloys, total U.S. producers U.S.
shipments of magnesium dropped from *** metric tonsin 2000 to *** metric tonsin 2005.2% In this
period, U.S. producers U.S. shipments of pure magnesium dropped from *** metric tonsin 2000 to ***
metric tons,® and U.S. producers U.S. shipments of alloy magnesium, including secondary magnesium
production, fell from *** metric tonsin 2000 to *** metric tons.’® U.S. producer shipments of alloy
magnesium to diecasters represented *** percent of U.S. commercia shipments of alloy magnesiumin
2005, followed by shipments to aluminum producers at *** percent.’®® U.S. producers commercial
shipments of aloy magnesium to the aluminum industry decreased *** percent between 2003 and 2005,

® CRat 11-12, PR at I1-6. The production processes for primary alloy magnesium and pure magnesium are very
similar and are typically performed at common manufacturing facilities using the same employees and basic
equipment. From a production standpoint, a domestic or foreign primary producer can easily switch between
production of pure magnesium and alloy magnesium. See, Magnesium from Canada, Invs. Nos. 701-TA-309-A-B
(Review) and 731-TA-528 (Review), USITC Pub. 3324 at I-9, I11-1.

% SeeCRat 11-14, PR at 11-8 and CR/PR at Table I1-1.
“CRat1-23, PR at 11-13.

% Canada Original Remand Determination at 5 and 7; Canada First Review Determination at 10 and 19; CR at |1-
23, PR at 11-13.

¥ CRatll-15and 11-23, PR at 11-8 and 11-13.
WCRat -4, PRat 11-3.

101 Dow Magnesium, a subsidiary of Dow Chemical Corp., Midland, M1, ceased magnesium production in
November 1998 after sustaining damage from lightning strikes and flooding. CR at 111-1, PR at I11-1.

192 CR/PR at Table C-8.
103 CR/PR at Table C-4.
104 CR/PR at Table C-6.
1% CR/PR at Figure I11-3.
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reflecting the exit from the market of two of the three principal domestic alloy magnesium suppliers to the
aluminum industry, ***, *** 106

Non-subject imports play arolein the U.S. market. From 2000 to 2004, the quantity and market
share of imports of pure and alloy magnesium from nonsubject sources increased from *** metric tons to
*** metric tons, representing *** percent of U.S. apparent consumption in 2000 and and *** percent in
2004. Between 2004 and 2005, the quantity and market share of nonsubject imports dropped *** to ***
metric tons, representing *** percent of domestic consumption.’ A majority of purchasers reported that
U.S. magnesium was comparable to magnesium from nonsubject sources, and that nonsubject magnesium
was comparable to magnesium from Canada.'®

During the period, US Magnesium *** upgraded its manufacturing facility, ***. This
modernization effort hasled, in addition to ***. 1® US Magnesium has *** 110

We find that the foregoing conditions of competition are likely to prevail for the reasonably
foreseeabl e future and thus provide an adequate basis by which to assess the likely effects of revocation
within the reasonably foreseeable future.

B. Likely Volume of Subject Imports

In the original investigation, with respect to pure magnesium, the Commission found that the
volume of dumped and subsidized imports of pure magnesium, measured by both quantity and value, was
significant, and increased substantially during the period of investigation.*** The Commission further
found that market penetration of subject imports of pure magnesium, by both quantity and value,
increased dramatically during the period of the investigation.*?

With respect to aloy magnesium, the Commission found that the volume of subsidized imports of
alloy magnesium was *** and increased *** during the period of investigation.*** The Commission aso
found that the market penetration of subject imports increased *** during the period of investigation.***
Even with the order in place, NHCI has shipped a*** and increasing volume of subject alloy magnesium
into the U.S. market since the original investigation, capturing an increasing market share; it now holds
*** of the U.S. market share for alloy magnesium.*™

In thefirst five-year reviews the Commission found that subject import volume of pure
magnesium would likely be significant if the antidumping and countervailing duty orders on pure
magnesium were revoked, based on the significant market share increase that NHCI was able to attain

% CRat -9, PRat 111-3.

97 CR/PR at Table C-8.

1% CR/PR at Tables11-3 and 11-4.
®CRatI-37and I1-4, PR at I-23 and 11-2.
M CRatI1-5,fn. 16, PR at I1-3.

11 Canada Original Remand Determination at 15. From 1989 to 1990, the quantity of U.S. shipments of subject
pure magnesium imports increased from *** metric tons to *** metric tons. 1n 1991, these subject imports increased
another *** percent, to *** metric tons. See CR and PR at Table I-4.

12 Canada Original Remand Determination at 15. From 1989 to 1991, subject import shipments' market share
increased from *** percent to *** percent. See CR/ PR at Tables|-4 and I-6.

113 Canada Original Remand Determination at 22. U.S. shipments of imports of NHCI’ s alloy magnesium
increased from *** in 1989 to *** metric tonsin 1991. See CR/PR at TableI-5.

14 Canada Original Remand Determination at 22. Imports of subject alloy magnesium accounted for *** share of
domestic consumption in 1989, but captured approximately *** of the market in 1991. See CR/PR at Tables|-5 and
I-6.

15 See CR and PR at Figure -2 and Table I-5.
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quite quickly prior to the imposition of the antidumping and countervailing duty orders on pure
magnesium, the substantial additional capacity expected to be added by Magnola and NHCI, their ability
to shift production from aloy magnesium to pure magnesium, and their ability to significantly increase
exports to the U.S. market given its size and proximate location. The imminent entry of a major new
supplier was an important factor in the Commission’s evaluation of likely volume.*®

The Commission also found that subject import volume would likely be significant if the
countervailing duty order on aloy magnesium were revoked, based on the increasing market share that
NHCI was able to capture since the original investigation, the substantial additional capacity expected to
be added as Magnola entered the market and NHCI expanded its production capacity, their ability to shift
from pure magnesium to alloy magnesium production, and their ability to significantly increase exports to
the U.S. market given its size and proximate location.

Since the period of thefirst five-year reviews, the volume and market share of U.S. shipments of
subject imports of pure and aloy magnesium from Canada have fluctuated considerably, ranging from a
low of *** metric tons accounting for *** percent of U.S. magnesium consumption and *** percent of
U.S. production in *** to a high of *** metric tons accounting for *** percent of U.S. magnesium
consumption and *** percent of U.S. production in***. The volume and market share of these
shipments of importsin *** were *** metric tons accounting for *** percent of U.S. pure and alloy
magnesium consumption and *** percent of U.S. production of pure and alloy magnesium.**

We recognize that there have been substantial imports of pure and alloy magnesium from Canada
during the period of review.™® However, we find that it is not likely that subject imports will increase
significantly if the countervailing duty orders on pure and aloy magnesium from Canada are revoked.
The countervailing duty orders do not appear to have any significant effect on the level of imports from
NHCI. (NHCI iscurrently the only producer of pure and alloy magnesium in Canada that is covered by
the countervailing duty orders, and, as explained below, we find that it is not likely that any other
producer would enter the market within a reasonable period of time.) Commerce found that it had no
basis to report alikely subsidy rate for NHCI, whose subsidy rate it found to be de minimis.™® We note
a so that the countervailable subsidy that NHCI received has since been fully amortized as of the end of
2004.'%°

Whileit istrue that the volume of subject imports increased *** between 2004 and 2005,*** and
that this coincides with the revocation of the antidumping duty order on pure magnesium from Canadain
December 2004, we do not view this increase as indicative of alikely increase in importsif the
countervailing duty orders were to be revoked. The increase in importsin 2005 represents only one year
of data, and the amount of the increase is consistent with other year-to-year fluctuations during the period

118 Canada First Review Determination at 12-15.
17 CR/PR at Table C-8.

18 CR/PR at Table C-8.

119 70 Fed. Reg. 67140 (Nov. 4, 2005).

120 | ssues and Decision Memorandum for the Final Results of the Expedited Sunset Reviews of the
Countervailing Duty Orders on Pure Magnesium and Alloy Magnesium from Canada, U.S. Department of
Commerce (Oct. 31, 2005)(*Issues and Decision Memorandum”) at 10. (“With respect to the SDI Article 7 grant,
we acknowledge that the “benefit tail” has expired as of the end of 2004. Accordingly, NHCI will not benefit from
the 1991 SDI Article 7 grant examined in the Final Determinations.”)

12 The volume of U.S. shipments of subject imports was *** metric tonsin 2004, and *** metric tonsin 2005.
CR/PR at Table C-8.
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of review.® Moreover, *** the subject imports in 2005 were pursuant to long-term contracts that were
negotiated prior to the revocation of the antidumping duty order.*?

We do not agree with GOQ’ s assertion that Commerce found that NHCI is not likely to be
subsidized in the reasonably foreseeable future.** Commerce did not make a negative determination in
its five-year review; rather, it found that it had no basis to report a subsidy rate for NHCI, whose subsidy
rate it found to be de minimisin the last administrative review.'® Commerce' s final affirmative
determination with respect to NHCI was based on the fact that the program still existed.

On the other hand, we also disagree with petitioner’ s contention that the level of subsidization
would increase if the countervailing duty order was revoked.'® Petitioner’ s arguments supporting this
contention are purely speculative. Commerce has not indicated that subsidization of the Canadian
industry would be likely to grow within a reasonably foreseeable time.

We aso find that subject Canadian producers do not have the capability to increase significantly
their shipments to the United States within the reasonably foreseeable future. While NHCI’ s magnesium
capacity utilization rate declined overall during the period of review, it maintained *** capacity
utilization rates throughout the period.*?’

Furthermore, we are not persuaded by petitioner’ s argument that NCHI would likely carry out
capacity expansion plans that it announced in 1997 if the countervailing duty order were revoked. These
capacity expansion plans are now nearly ten years old, and there is no indication that NHCI has taken
further stepsto implement them. We recognize that in 2005 NHCI announced plans to expand total
magnesium capacity by *** metric tons.”® We do not view this expansion to be significant, when
considered in the context of overall U.S. consumption of magnesium. Even if the expansion plan were to
be carried out in its entirety, and the full *** metric tons of capacity were to be devoted to the production
of pure magnesium, and this were all to be exported to the United States — assumptions that collectively
are unlikely — these additional *** metric tons of capacity would amount to only *** percent of U.S.
consumption of pure and alloy magnesium in 2005.#

We are not persuaded by petitioner’ s argument that the Magnola plant is likely to resume
production within a reasonably foreseeable time if the countervailing duty order isrevoked. On balance,
the information in the record indicates that *** .*** Moreover, *** for the plant to be refurbished and
employees to be hired, before production could even resume.** **> We further note that the revocation of

22 For example, U.S. shipments of subject imports increased from *** metric tonsin 2001, to *** metric tonsin
2002, and then declined to *** metric tonsin 2003. CR/PR at Table C-8.

128 See Hearing Tr. at 110 (Tissington, US Magnesium).
124 GOQ Posthearing Brief at 3-5.

125 70 Fed. Reg. 67140 (Nov. 4, 2005).

126 Petitioner’s Posthearing Brief at 3-5.

27 NHCI’ s capacity utilization rates were *** percent in 2003, *** percent in 2004, and *** percent in 2005.
CR/PR at Table IV-10.

128 CR at 1V-20, PR at IV-4.
12 See CR/PR at Table C-8.
130 %e***.

131 Id

1% \We further note that petitioner estimates that, based on its experience, the cost for Magnola to recommission
its plant to a capacity of 65,000 metric tons would be about $50 to $60 million. Petitioner’s Posthearing Brief,
Responses to Commissioners Questions at 36.
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the antidumping duty order on pure magnesium from Canada, which imposed a substantially higher duty
than the countervailing duty orders, did not prompt Magnola to take steps to re-open.

We dso find that the Cogburn Magnesium Project in British Columbiais not likely to result in
any additional production capacity in Canada within areasonably foreseeable time. This project isonly at
the early planning stage,** and *** will likely also affect this project.

We have a so examined the other factors the statute sets forth as pertinent to an analysis of likely
subject import volume. NHCI maintained *** inventories toward the end of the period of review, but
these were *** likely to lead to asignificant increase in imports.**® There is no evidence that pure and
alloy magnesium from Canada is subject to import barriersin any other market.**

Consequently, we conclude that, should the countervailing duty orders on pure and alloy
magnesium from Canada be revoked, the volume of subject imports of magnesium from Canada would
not likely increase to asignificant level, either in absolute terms or relative to production or consumption
in the United States.

C. Likely Price Effects of Subject Imports

In the original investigation, the Commission found that, at the same time that volume and market
share of subject importsincreased ***, prices for both U.S.- and Canadian-produced commodity-grade
pure magnesium steadily declined.™®” The Commission further noted the significance of the high degree
of substitutability between U.S. and Canadian pure magnesium.

With respect to alloy magnesium, the Commission found that, at the same time that volume and
market share of subject imports increased, prices for both U.S.- and Canadian-produced alloy magnesium
steadily declined.’® The Commission noted that Canadian and U.S. producers’ prices for contract sales
of alloy magnesium declined as did the unit value of alloy magnesium from Canada. The Commission
further noted the high degree of substitutability between U.S. and Canadian alloy magnesium. Prior to
the imposition of the antidumping and countervailing duty orders, the U.S. and Canadian products sold at
similar prices, with price changes by one firm often followed by equivalent changes by other producers.
Accordingly, the Commission found that the effect of subject import prices on U.S. prices was significant.

With respect to pure magnesium, in the first five-year reviews the Commission determined that
revocation of the antidumping and countervailing duty orders on pure magnesium would be likely to lead
to significant underselling of the domestic like product by subject imports, as well as significant price
depression and suppression. The Commission explained that it was likely that Magnola would offer pure

12 The current countervailing duty deposit rate for pure and alloy magnesium from Magnolais 5.4 percent ad
valorem. CR/PR at Table|-7. The antidumping duty deposit rate for pure magnesium in effect for Magnola before
that order was revoked in December 2004 was 21 percent ad valorem. Pure Magnesium From Canada: Amendment
of Final Determination of Sales at Less Than Fair Value and Order in Accordance With Decision on Remand, 58
Fed. Reg. 62642, 62644 (Nov. 29, 1993).

¥ CRatIV-22-23, PR at IV-6.

1% Subject Canadian producers had end-of-period inventories of pure and alloy magnesium of *** metric tons,
representing *** percent of annual production in 2005. This compares with end-of-period inventories of *** metric
tons, representing *** percent of annual production in 2000. CR/PR at Tables V-8 and IV-9.

%% CRat IV-30, PRat I1V-9.

137 Canada Original Remand Determination at 12. The Commission found that quarterly price comparisons were
not particularly useful to determine whether any underselling was significant, in light of the frequency of price
changes, the high degree of substitutability, and the tendency of al producers to match price reductions, including
through the use of "meet or release” clauses. |d. at n.90. Likewise, we do not find the limited quarterly price
comparisons obtained during this review to be particularly probative of current or likely future price effects.

138 Canadian Original Remand Determination at 16.
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magnesium at low pricesin order to enter the U.S. market, and that thiswould likely spur NHCI to lower
its prices in the U.S. market as well. The Commission concluded that, without the discipline of the
antidumping and countervailing duty orders, NHCI and Magnolawould likely decrease pricesin order to
gain market share in amarket in which demand was projected to remain flat.™®

With respect to alloy magnesium, in the first five-year review the Commission determined that
revocation of the countervailing duty order on alloy magnesium would be likely to lead to significant
underselling of the domestic like product by subject imports, as well as significant price depression and
suppression. The Commission explained that it was likely that Magnolawould offer alloy magnesium at
low pricesin order to enter the U.S. market, and that this would likely spur NHCI to lower its pricesin
the U.S. market aswell. It noted that the likelihood of price depression was heightened by the prevalence
of certain *** in alloy magnesium contracts. The Commission concluded that, without the discipline of
the countervailing duty order, NHCI and Magnolawould likely decrease prices in order to gain market
share, thereby likely recreating the degree of price depression that occurred during the period of the
original investigation.#

In these reviews, the Commission obtained pricing data for subject imports of pure magnesium
and domestically produced pure magnesium for sales to aluminum producers and other purchasers, and
for sales of subject imports of alloy magnesium and domestic alloy magnesium to diecasters. Pure
magnesium sales to aluminum producers were ***, Out of 24 quarterly observations for salesto
auminum producers, the subject imports undersold the domestic product in only four quarters, ***. In
the other 20 quarters, the subject imports oversold the domestic product, in some cases by substantial
margins.*** Out of 11 quarterly observations for sales to other purchasers, the subject imports undersold
the domestic product in 7 quarters, in some cases by substantial margins. We view the pricing data for
sales to aluminum producers to be much more significant than the data on sales to other purchasers
because the quantities of subject imports sold to the latter category were uniformly small.*#2

Out of 24 gquarterly observations available for alloy magnesium, the subject imports undersold the
domestic product in only four quarters, ***. In the other 20 quarters, the subject imports oversold the
domestic product, in *** cases by substantial margins.**®* US Magnesium argues that the overselling is
due to NHCI’ s long-term supply contract with GM, which was negotiated at atime of high prices.*
However, the pricing data indicate that, in 2005, NHCI’ s average prices to all U.S. customers ranged
between *** and ***, whereasiits pricesto GM were between *** and *** ** Moreover, GM accounted
for *** percent of NHCI' sreported salesin that year. US Magnesium also argues that expiration of this
long-term contract at the end of 2007 will lead to adverse price effects because the contract sets prices
that are higher than current market prices.** However, the record shows that *** ., 4/

138 Canada First Review Determination at 15-16.
140 Canada First Review Determination at 22-23.
41 CR/PR at Table V-1.

142 \We do not agree with petitioner’s assertion that this pricing data is not probative of pricing practices because
sales were not made in commercial volumes. Petitioner’s Posthearing Brief, Answers to Commissioners Questions,
at pp. 27-29. Commerce' s determination does not require the Commission to disregard its own, separately gathered
data and we find no reason to do so in these reviews.

143 CR/PR at Table V-2.

144 Petitioner’ s Posthearing Brief, Answers to Commission Questions at 51.

15 Supplemental Price Data Submitted by NHCI In Response to Staff Request At Hearing.
146 E.q., Petitioner’ s Posthearing Brief at 7.

47 | n its remand determination in the original investigations and in the first reviews of these countervailing duty
orders, the Commission noted that quarterly price comparisons were not particularly useful due to the frequency of
(continued...)
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We note also, that the disappearance of Magnola from the market, and our finding that it is not
likely to start up in the reasonably foreseeable future, indicates that it will not have alikely impact on
domestic pricing for pure or alloy magnesium in the reasonably foreseeable future, afactor different than
during the last five-year review.

Thereis nothing in the record to suggest that pricing patterns of subject imports are likely to
differ significantly from those prevailing during the period of review, if the countervailing duty orders on
pure and alloy magnesium from Canada are revoked. As explained above, revocation of the orders and
the likely subsidization found by Commerce are not likely to lead to a significant increase in the volume
of subject imports. We consequently find that the subject imports of pure and alloy magnesium from
Canadawill not be likely to have significant price effects on the domestic industry producing magnesium
in the event of revocation.

D. Likely Impact of Subject Imports

With respect to pure magnesium, in the original investigation the Commission found that the
substantial increasesin NHCI' s share of a*** declining pure magnesium market resulted in increased
domestic inventories and placed significant pressure on the domestic producers to lower their prices.*®
Noting that the U.S. plants producing pure magnesium are dedicated to primary magnesium production,
with little flexibility to produce other products, the Commission further found that industry-wide price
declines caused a direct reduction in revenues, as reflected in the financial data collected in the
investigations. The Commission determined that the *** increase in Canadian market share and
concurrent decrease in prices of subject imports significantly depressed domestic prices, and led to a
decline in domestic producers' U.S. shipments, causing an *** declinein revenues. Inturn, the declinein
revenue contributed directly to a*** declinein profitability for the domestic industry.

With respect to alloy magnesium, the Commission found that the *** increasesin NHCI' s share
of astable market resulted in increased domestic inventories and placed *** pressure on the domestic
producers to lower their prices.* Noting that the U.S. plants producing alloy magnesium are dedicated to
primary magnesium production, with little flexibility to produce products other than magnesium, the
Commission further found that industry-wide price declines caused a direct reduction in revenues, as
reflected in the financial data collected in the investigation.

In thefirst five-year reviews the Commission found that the domestic industries producing pure
and alloy magnesium were not vulnerable, but that the industries showed several important signs of ***,
The Commission found that the imminent entry into the market of a major new supplier, Magnola, and
likely increased capacity of an existing supplier, NHCI, were likely to push the domestic industry into a
further decline and jeopardize its investment in new electrolytic cell technology. It concluded that in light
of the likely significant increases in the volume of subject imports at prices that would undersell the

147 (..continued)
price changes, the use of meet-or-release clauses, and the limited number of comparisons available. Canada Original
Remand Determination at 17 n.90, and Canada First Review Determination at 15 n. 108. The circumstances which
led us to discount quarterly price comparisons are not present in these reviews. In these reviews, most purchasers
reported that prices for magnesium change once a year (see purchaser questionnaire responses, section 111-32). In
addition, while US Magnesium reported that ***, Norsk Hydro reported that ***. CRatV-4toV-5PRa V-3. In
the origina investigation, there were atotal of 25 instances where prices could be compared (for imports of pure and
alloy magnesium), and in the first reviews, there were atotal of 14 such instances. In these reviews, by contrast,
there were 58 quarters in which prices could be compared. CR/PR at TablesV-1to V-3. Therefore, based on the
information obtained in these reviews, we find that the quarterly price comparisons are useful.

148 Canada Original Determination at 19.
149 Canada Original Remand Determination at 26.
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domestic like product and significantly depress U.S. prices, revocation of the orders would likely have a
significant adverse impact on the domestic industry.*>

The domestic industry’ s trade and financial indicators were *** over the period of review. The
quantity of domestic shipments of magnesium declined unevenly over the review period, falling from ***
metric tonsin 2000 to *** metric tonsin 2005, as did the *** .**! The number of production workers
declined *** over the review period, falling from *** in 2000 to *** in 2005, and wages also fell. These
declines in production and employment are attributable, at least in part, to the closure of Northwest
Alloysin 2001, and of Garfield and Halaco in 2003 and 2004, respectively. The magnesium industry was
*** 152 The industry’ s declining production and employment indicators and its *** during much of the
2000-2005 review period supports a finding that the industry is vulnerable at the present.

Notwithstanding this vulnerability, we find that subject imports would not be likely to have a
significant adverse impact on the domestic industry within a reasonably foreseeable timeif the
countervailing duty order isrevoked. Because we have found that revocation of the countervailing duty
order will not likely result in an increase in subject import volume to a significant level, or in significant
price effects, we find that significant declines in the domestic industry’ s output, market share, profits,
productivity, return on investment, and capacity utilization are not likely to result from revocation of the
order. Nor will revocation result in significant likely effects on the domestic industry’s cash flow,
inventories, employment, wages, growth, ability to raise capital, investment, or development or
production efforts.

E. Conclusion
Accordingly, we conclude that, if the countervailing duty orders on pure and alloy magnesium

from Canada are revoked, subject imports of pure and alloy magnesium from Canada would not be likely
to have a significant adverse impact on the domestic industry within a reasonably foreseeable time.

130 Canada First Review Determination at 17-18, and 23-25.
151 CR/PR at Table C-8.

%2 The industry’ s operating income ratio was *** percent in 2000, negative *** percent in 2001, negative ***
percent in 2002, negative *** percent in 2003, negative *** percent in 2004, and *** percent in 2005. CR/PR at
Table C-8.
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V. REVOCATION OF THE ANTIDUMPING DUTY ORDER ON PURE MAGNESIUM
FROM CHINA ISLIKELY TO LEAD TO CONTINUATION OR RECURRENCE OF
MATERIAL INJURY WITHIN A REASONABLY FORESEEABLE TIME

A. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry if an order is
revoked, the statute directs the Commission to consider al relevant economic factors “ within the context
of the business cycle and conditions of competition that are distinctive to the affected industry.” =3

Apparent U.S. consumption of pure and alloy magnesium decreased overall from *** metric tons
in 2000 to *** metric tonsin 2004, and declined further to *** metric tonsin 2005."** Demand for
magnesium is dictated largely by the demand in its end-use markets. Pure magnesium is sold mainly to
aluminum producers, to magnesium granule producers for steel desulfurization, and to chemical and
pharmaceutical manufacturers, as was the case in the original investigation and first sunset reviews.**
Demand for pure magnesium largely depends on the demand for aluminum sheet used in the production
of beverage cans and other packaging.”™® From 2000 to 2005, apparent U.S. consumption (by quantity) of
pure magnesium declined by *** percent.” Apparent consumption of alloy magnesium grew by ***
percent between 2000 to 2005, increasing from *** metric tons in 2000 to *** metric tonsin 2004, before
falling back to *** metric tonsin 2005.%%®

*** purchasers predict a*** increase in demand for pure magnesium in the next few years.**® US
Magnesium stated that it expects demand to *** in 2006 and 2007 due to *** .2 With respect to
projected demand for alloy magnesium in the next few years, aloy magnesium producers and purchasers
reported a mixed picture.’®* US Magnesium stated that it expects demand for alloy magnesium to *** in
2006 and 2007 due to *** %2 Many purchasers, ***, reported that they expected the use of alloy
magnesium in automotive applications to increase, while expressing concern that the relatively less
competitive U.S. market for alloy magnesium may lead to a shift of production of magnesium-containing
parts offshore.'®

In the original investigation, the Commission noted that the subject imports and the domestic
product competed directly in the market.® The market for pure and alloy magnesium continues to be

18319 U.S.C. § 1675a(8)(4).
15 CR/PR at Table C-8.

% CRatll-1, PRat II-1.
1% CRatl-12, PR at |-8.
15 CR/PR at Table C-4.

1% CR/PR at Table C-6.

¥ CRat 1-11, PR at |1-6.
18 CRat 11-11, PR at |1-6.
161 CR &t 11-11, PR at |1-6.
12 CR at 11-11, PR at |1-6.

188 CR at 11-12, PR at 11-7. The production processes for primary alloy magnesium and pure magnesium are very
similar and are typically performed at common manufacturing facilities using the same employees and basic
equipment. From a production standpoint, a domestic or foreign producer can easily switch between production of
pure magnesium and aloy magnesium. See, Magnesium from Canada, Invs. Nos. 701-TA-309 A-B (Review) and
731-TA-528 (Review), USITC Pub. 3324 at 1-9, I11-1.

164 China Original Determination at 20.
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price competitive.*®® A majority of responding *** importers reported that differences other than price
were not significant for pure magnesium. For aloy magnesium, most producers reported that there are
sometimes significant differences, while most importers reported that such differences were sometimes or
never important.®® All pure magnesium purchasers reported that Chinese pure magnesium was |ess
expensive than U.S. produced magnesium.’®” The one importer that reported information on sales
methods for pure magnesium from China reported selling entirely on the basis of short-term contracts.*®

Asinthe original investigation and first review, most producers, importers, and purchasersin this
review agreed that domestically-produced pure magnesium and pure magnesium from China could be
used in the same range of uses and could always or frequently be used interchangeably.’® Asin the first
five-year review, most purchasers noted that they require their suppliers of pure magnesium from China
to become certified or prequalified and many buy pure magnesium exclusively from qualified suppliers,
and that although not perfect substitutes, domestic pure magnesium and subject imports from China
generally are substitutable with one another and with imports from third countries.*”® Most purchasers
reported some differences between U.S.-produced and subject Chinese pure magnesium, finding U.S.
suppliersto provide superior technical support, service, packaging and delivery time, lower transportation
costs, more reliable supply, greater availability, and better product consistency. All purchasers reported,
however, that Chinese imports of pure magnesium meet industry quality standards, with half of all
purchasers reporting that Chinese merchandise exceeds industry standards.'™* Purchasers of alloy
magnesium generally do not buy pure magnesium, although there is some overlap in the use of pure and
alloy magnesium in the aluminum manufacturing industry .*"

Although some U.S. market conditions discussed above have not changed significantly since the
original investigation and the first sunset review, there have been some significant changesin the
domestic industry. With respect to domestic production, Northwest Alloys, *** domestic producer of
primary pure and alloy magnesium during the original investigation, exited the market in 2001.'” Asa
result, the magnesium industry has further consolidated and now consists of only one producer of primary
magnesium, US Magnesium.*”* With the departure of Northwest Alloys, total U.S. producers U.S.
shipments of magnesium dropped from *** metric tonsin 2000 to *** metric tonsin 2005.'” In this
period, U.S. producers U.S. shipments of pure magnesium dropped from *** metric tonsin 2000 to ***
metric tons,*® and U.S. producers U.S. shipments of alloy magnesium, including secondary magnesium
production, fell from *** metric tonsin 2000 to *** metric tons.*’” U.S. producer shipments of alloy
magnesium to diecasters represented *** percent of U.S. commercia shipments of alloy magnesiumin

165 See CR t 11-14, PR at 11-8 and CR/PR at Table 11-1.

6 CRat 11-23, PR at 11-13.

®"CRat 11-18, PR at 11-10.

¥ CRat V-3, PR at V-3.

16° China Original Determination 16, 20; CR at 11-23, PR at 11-13.
0 China First Review Determination at 9; CR at 11-15, PR at 11-9.
L CR/PR at Table 11-3.

2CRatll-1, PR at I1-1.

B CRat -4, PR at 11-3.

1 Dow Magnesium, a subsidiary of Dow Chemical Corp., Midland, M1, ceased magnesium production in
November 1998 after sustaining damage from lightning strikes and flooding. CR at 111-1, PR at I11-1.

5 CR/IPR at Table C-8.
76 CR/PR at Table C-4.
" CR/PR at Table C-6.
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2005, followed by shipments to aluminum producers at *** percent.*”® U.S. producers commercial
shipments of aloy magnesium to the aluminum industry decreased *** percent between 2003 and 2005,
reflecting the exit from the market of two of the three principal domestic alloy magnesium suppliers to the
aluminum industry, ***, *** 17

Non-subject imports play arolein the U.S. market. From 2000 to 2004, the quantity and market
share of imports of pure and alloy magnesium from nonsubject sources increased from *** metric tons to
*** metric tonsin 2004, representing *** percent of U.S. apparent consumption in 2000 and *** percent
in 2004. Between 2004 and 2005, the quantity and market share of nonsubject imports declined
somewhat to *** metric tons, representing *** percent of domestic consumption.*®

During the period, US Magnesium substantially upgraded its manufacturing facility, ***. This
modernization effort hasled, in addition to ***. 8 The company has *** 182

We find that the foregoing conditions of competition are likely to prevail for the reasonably
foreseeabl e future and thus provide an adequate basis by which to assess the likely effects of revocation
within the reasonably foreseeable future.

B. Likely Volume of Subject Imports

In evaluating the likely volume of imports of subject merchandise if the order under review is
revoked, the Commission is directed to consider whether the likely volume of imports would be
significant either in absolute terms or relative to production or consumption in the United States.'® In
doing so, the Commission must consider “all relevant economic factors,” including four enumerated
factors: (1) any likely increase in production capacity or existing unused production capacity in the
exporting country; (2) existing inventories of the subject merchandise, or likely increases in inventories;
(3) the existence of barriersto the importation of the subject merchandise into countries other than the
United States; and (4) the potential for product shifting if production facilitiesin the foreign country,
which can be used to produce the subject merchandise, are currently being used to produce other
products.’®

In the original investigation, the Commission found that the volume of cumulated LTFV imports
was significant and increased substantially from 1992 through the first half of 1994.'® The Commission
further found that market penetration of the LTFV imports of pure magnesium, by both quantity and
value, increased significantly during the period of investigation.'*

In thefirst five-year review the Commission found that subject import volume would likely be
significant if the antidumping duty order on pure magnesium was revoked, based on the rapid growth and
substantial capacity of the Chinese magnesium industry, that industry’ s significant dependence on export
markets, the presence of imports barriers against pure magnesium from Chinain third country markets,
the surgein U.S. imports of subject merchandise under temporary importations bonds since the

8 CR/PR at Figure I11-3.

M CRatllI-9, PRat I11-3.

18 CR/PR at Table C-8.

BLCR at 1-37, 11-4, PR at 1-23.

B CRat -5, fn. 16, PR at 11-3.

18 19 U.S.C. § 1675a(a)(2).

1819 U.S.C. § 1675a(8)(2)(A)-(D).

18 China First Review Determination at 11.
18 China First Review Determination at 11.
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imposition of the order, and the ability of Chinese producers to switch production from alloy magnesium
to pure magnesium if the order on pure magnesium was revoked.*®

Following imposition of the antidumping duty order in 1994, imports from China subject to
antidumping duties dropped sharply and have been at nominal levels since 1996.%8 Only 19 metric tons
of pure magnesium from China subject to the antidumping duty order entered the United States in 2005,
and no more than 240 metric tons have entered the United States in any year since 2000.*° The record
indicates, therefore, that the antidumping duty order has led to the reduced presence of subject importsin
the U.S. market.

The evidence in the record indicates that Chinese producers have the capability to increase
significantly shipments of subject magnesium to the United States within the reasonably foreseeable
future. Sincethe original investigation, the Chinese magnesium industry has developed rapidly to
become the world’ s largest manufacturer and exporter of magnesium, with production of 426,000 metric
tons accounting for *** percent of global production in 2004.** China’s current magnesium production
capacity is estimated to be approximately 527,000 metric tons, a considerable increase over the 170,000
to 180,000 metric ton figure reported for 1999.*! The evidence also indicates that the Chinese industry
has increased its efficiency and competitiveness from 2000 to 2005, with some consolidation of smaller
Chinese magnesium producers under way.'*

Absent the antidumping duty order, it islikely that significant volumes of Chinese producers
production will be targeted at the U.S. magnesium market. Total excess Chinese capacity appears to be
approximately 60,000 metric tons. Available industry data estimated Chinese home market consumption
of primary magnesium to be relatively *** in 1999, and there is no evidence on this record to suggest that
there has been amaterial change in Chinese domestic consumption.’ Chinese magnesium producers
appear to continue to rely heavily on exports, and the available evidence indicates they have continued to
do so asthey have increased capacity.'**

India reportedly imposed antidumping orders on imports of magnesium from Chinafrom 1998
through 2003, at which time the duties were withdrawn at the request of the domestic industry.’® The
European Union antidumping order on pure magnesium from China, imposed in 1999, expired in 2003.
Brazil imposed antidumping duties on pure magnesium from Chinain 2004, which it expanded in 2005 to
include alloy magnesium.'® Actual and potential import barriers further suggest that Chinese producers
will look to the U.S. market if the order islifted.

Chinese producers can easily switch production from alloy magnesium to pure magnesium. Until
the imposition of antidumping measures on alloy magnesium from Chinain 2004, Chinese producers
exported substantial quantities of alloy magnesium to the United States. Given the existing antidumping
orders now in place against Chinese alloy and granular magnesium, which have drastically reduced
Chinese participation in the U.S. magnesium market for both of these products, and the relative ease with
which Chinese producers can change of production from alloy magnesium to pure magnesium, Chinese

187 China First Review Determination at 11-12.

18 China First Review Determination at 11.

189 CR/PR at Table C-4.

¥ CRat 1V-23, PR at IV-6.

®LCR at IV-27, PR at | V-7; ChinaFirst Review Determination at 11.
2 CR at 1V-27-28, PR at IV-7-8.

1% China First Review Determination at 11.

¥4 CRat 1V-23, PR at IV-6.

% CR at 1V-30, PR at IV-9.

% CRat 1V-30, PR at IV-9.
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magnesium producers would have a powerful incentive to switch production and to export large volumes
of pure magnesium to the United Statesif this order were revoked. Indeed, an increase in Chinese
imports of alloy magnesium was observed after the duties were imposed on pure magnesium from
China'¥’

We consequently find it islikely that producers in Chinawould increase significantly exports of
the subject merchandise to the U.S. market if the order isrevoked. We therefore conclude that, based on
the record evidence, the volume of subject imports likely would increase to a significant level upon
revocation of the order.

C. Likely Price Effects of Subject Imports

In evaluating the likely price effects of subject importsif the antidumping duty order is revoked,
the Commission is directed to consider whether thereis likely to be significant underselling by the subject
imports as compared with domestic like products and whether the subject imports are likely to enter the
United States at prices that would have a significant depressing or suppressing effect on the prices of
domestic like products.*®

During the original investigation, the Commission found that the large and increasing volume of
subject imports during the period of investigation depressed prices or prevented price increasesto a
significant degree.*®® Noting the general substitutability between domestic product and subject imports,
the Commission observed that prices for domestic pure magnesium rose and fell in relation to the
presence in the U.S. market of unfairly traded imports.®® Additionally, the cumulated subject imports
undersold domestically-produced pure magnesium in the vast majority of pricing comparisons.®* In
particular, price data collected from U.S. purchasers during the original investigation showed underselling
by imports from Chinain 9 of 13 price comparisons.®

In thefirst five-year reviews the Commission determined that revocation of the antidumping duty
order on pure magnesium would be likely to lead to significant underselling of the domestic like product
by subject imports, aswell as significant price depression and suppression. The Commission relied on
pricing patterns for subject imports both during the original period of investigation and since then, to
conclude that subject imports would likely be priced aggressively if the order was revoked.?®

The current pricing data on this record for subject imports are limited to data on average unit
values (*AUVS’). Very limited volumes of pure magnesium entered in 2005 from China, at very low
AUVs of $0.83 per pound, compared with AUV's of $*** per pound for subject pure magnesium from
Canada and AUV's of $1.33 per pound for pure magnesium from all other sources.®* The pricing patterns
for imports of pure magnesium from China, both currently and during the original period of investigation
and first review, indicate that, if the antidumping duty order is revoked, subject imports are likely to be
priced aggressively to regain market share currently held by both domestically-produced pure magnesium

197 Hearing Tr. at 53 (J. Lutz, Economic Consulting Services).

1% 19 U.S.C. § 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of importsin the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.” SAA
at 886.

1% China Original Determination at 20.

20 China Original Determination at 21.

21 China Original Determination at 21.

22 China First Review Determination at 13.

23 China First Review Determination, USITC Pub. 3346 at 12-14.
24 CR/PR at Table C-4.
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and nonsubject imports. As noted, the original record and the evidence available in this review indicate
that the domestic pure magnesium and subject imports are fairly good substitutes. Inlight of the
importance of price in purchasing decisions for pure magnesium and falling demand for pure magnesium
during the period of review in this case, increases in subject import volumes will likely drive down pure
magnesium prices by forcing domestic producers and importers of nonsubject pure magnesium to match
the low prices offered by the subject imports. Consequently, we find that, if the antidumping duty order
isrevoked, the subject imports likely will have significant price-depressing or - suppressing effects.

For the foregoing reasons, we find that revocation of the antidumping duty order on pure
magnesium from Chinawould be likely to lead to significant underselling by the subject imports of the
domestic like product, as well as significant price depression and suppression, within a reasonably
foreseeable time.

D. Likely Impact of Subject Imports

In evaluating the likely impact of imports of subject merchandise if the order is revoked, the
Commission is directed to consider all relevant economic factors that are likely to have a bearing on the
state of the industry in the United States, including but not limited to: (1) likely declinesin output, sales,
market share, profits, productivity, return on investments, and utilization of capacity; (2) likely negative
effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and investment; and
(3) likely negative effects on the existing development and production efforts of the industry, including
efforts to develop a derivative or more advanced version of the domestic like product.? All relevant
economic factors are to be considered within the context of the business cycle and the conditions of
competition that are distinctive to the industry.”® Asrequired by the statute, we have considered the
extent to which any improvement in the state of the domestic industry is related to the antidumping duty
order at issue and whether the industry is vulnerable to materia injury if the order is revoked.®”

In the original investigation, the Commission found that the significant and increasing LTFV
imports and the declinesin their prices from 1992 to mid-1994 had a significant adverse impact on the
domestic pure magnesium industry.?® The entry of these imports resulted in increased domestic
inventories and placed significant pressure on the domestic producers to lower their prices.®® The
Commission determined that the losses in market share and price pressures resulted in reductionsin
industry-wide capacity to produce pure magnesium, and declines in employment of workers producing
pure magnesium.?° In the first sunset review, the Commission found that the pure magnesium industry’s
operating performance was not consistent with a finding of vulnerability.?*

In the first five-year review the Commission found that the domestic industry was not vulnerable,
but that the industry showed several important signs of ***. The Commission found that, given the vast
amounts of Chinese production capacity and increasing worldwide magnesium capacity, the likely return

2519 U.S.C. § 1675a(8)(4).
2619 U.S.C. § 1675a(a)(4).

27 The SAA dtates that in assessing whether the domestic industry is vulnerable of the order is revoked, the
Commission “considers, in addition to imports, other factors that may be contributing to overall injury. While these
factors, in some cases, may account for the injury to the domestic industry, they may aso demonstrate that an
industry is facing difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.” SAA at
885.

28 China Original Determination at 22.
29 China Original Determination at 22.
210 China Original Determination at 22.
21 China First Sunset Determination at 15.
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of significant volumes of pure magnesium from China upon revocation of the order, would likely send the
domestic industry into further decline. It concluded that in light of the likely significant increasesin the
volume of subject imports at prices that would undersell the domestic like product and significantly
depress U.S. prices, revocation of the order would likely have a significant adverse impact on the
domestic industry.?*

The domestic industry’ s trade and financial indicators were mixed during the 2000 to 2005 period
of review. The quantity of U.S. producers’ shipments of pure and alloy magnesium declined by ***
percent from 2000 to 2005, from *** metric tons to *** metric tons.*** The number of production
workersfell *** from *** workersin 2000 to *** in 2005. The company was *** ?* However, the
industry’s*** appears to be attributable to *** in 2004 and 2005 compared to previous years.?
Neverthel ess, the magnesium industry’s *** operating performance during most of the review period
supports afinding that the industry is vulnerable at the present, given the *** of its recent financial
improvement.

Given the vast amounts of Chinese production capacity, the return of significant volumes of pure
magnesium from Chinainto the U.S. market likely would push the domestic industry back into decline
and prevent the industry from further improving itsfinancial condition. As discussed above, revocation
of the antidumping duty order likely would lead to significant increases in the volume of subject imports
at prices that would undersell the domestic like product and significantly depress U.S. prices. Anincrease
in subject importsis likely to cause decreases in both the prices and volume of domestic producers
shipments. These declines in turn would translate into lost revenues for the domestic industry, making it
more difficult for the U.S. industry to stabilize its financial condition.

Thus, the price and volume declines likely would have a significant adverse impact on the
production, shipment, sales, and revenue levels of the domestic industry. The reduction in the industry’s
production, sales, and revenue levels would have a direct adverse impact on the industry’ s profitability as
well asits ability to raise capital and make and maintain necessary capital investments. In addition, we
find it likely that revocation of the order will result in commensurate employment declines for the
industry. However, given the U.S. industry’s vulnerability, the loss of sales volume and price depression
that are likely to result if the antidumping duty order is revoked likely would prevent the industry from
reaping the benefits of its significant investment in technology and recent improvements in productivity.

Accordingly, we conclude that, if the antidumping duty order is revoked, subject imports of pure
magnesium from Chinawould be likely to have a significant adverse impact on the domestic industry
within areasonably foreseeable time.

CONCLUSION
For the foregoing reasons, we determine that revocation of the antidumping duty order on pure

magnesium from Chinawould be likely to lead to continuation or recurrence of material injury to the
domestic industry within a reasonably foreseeable time.

%12 China First Review Determination at 14-16.
213 CR/PR at Table C-8.
214 CR/PR at Table C-8.
25 CR/PR at Table C-8.
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VIEWSOF VICE CHAIRMAN ARANOFF AND COMMISSIONERS
HILLMAN AND KOPLAN

1. DOMESTIC LIKE PRODUCTSAND INDUSTRIES
A. Domestic Like Products

In making its determination under section 751(c), the Commission defines “the domestic like
product” and the “industry.”#® The Act defines “ domestic like product” as “a product which islike, or in
the absence of like, most similar in characteristics and uses with, the article subject to an investigation
under this subtitle.”#’ In a section 751(c) review, the Commission also must take into account “its prior
injury determinations.”#®

Initsfinal expedited sunset reviews Commerce defined the subject merchandise as follows:

Canada

pure and alloy magnesium from Canada. Pure magnesium contains at least 99.8 percent
magnesium by weight and is sold in various slab and ingot forms and sizes. Magnesium
alloys contain less than 99.8 percent magnesium by weight with magnesium being the
largest metallic element in the aloy by weight, and are sold in various ingot and billet
forms and sizes. . . . Secondary and granular magnesium are not included in the scope of
these orders.™®

People’ s Republic of China

pure primary magnesium regardless of chemistry, form or size, unless expressly excluded
from the scope of thisorder. Primary magnesium isametal or alloy containing by
weight primarily the element magnesium and produced by decomposing raw materials
into magnesium metal. Pure primary magnesium is used primarily as a chemical in the
aluminum alloying, desulfurization, and chemical reduction industries. In addition, pure
primary magnesium is used as an input in producing magnesium alloy. Pure primary
magnesi um encompasses products (including, but not limited to, butt-ends, stubs, crowns
and crystals) with the following primary magnesium contents: (1) Products that contain
at least 99.95 percent primary magnesium, by weight (generally referred to as
“ultra—pure” magnesium); (2) Products that contain less than 99.95 percent but not less
than 99.8 percent primary magnesium, by weight (generally referred to as “pure’
magnesium); and (3) Products (generally referred to as “ off—specification pure’
magnesium) that contain 50 percent or greater, but less than 99.8 percent primary

21519 U.S.C. § 1677(4)(A).

2719 U.S.C. § 1677(10). See NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int'| Trade
1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp.
744, 749 n.3 (Ct. Int'l Trade 1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991). Seeaso S. Rep. No. 249, 96th Cong., 1st
Sess. 90-91 (1979).

218 19 U.S.C. § 1675a(a)(1)(a).-

219 Final Results of Expedited Sunset Reviews of the Countervailing Duty Orders: Pure Magnesium and Alloy
Magnesium from Canada, 70 Fed. Reg. 67140 (Nov. 4, 2005).

34



magnesium, by weight, and that do not conform to ASTM specifications for alloy
magnesium. “ Off—specification pure” magnesium is pure primary magnesium containing
magnesium scrap, secondary magnesium, oxidized magnesium, or impurities (whether or
not intentionally added) that cause the primary magnesium content to fall below 99.8
percent by weight. It generally does not contain, individually or in combination, 1.5
percent or more, by weight, of the following alloying elements. auminum, manganese,
zinc, silicon, thorium, zirconium and rare earths.

Since the antidumping duty order was issued, we have clarified that the scope of
the original order includes, but is not limited to, butt ends, stubs, crowns, and crystals.
See May 22, 1997, instructions to U.S. Customs and November 14, 1997, Final Scope
Ruling of Antidumping Duty Order on Pure Magnesium from China.

Excluded from the scope of this order are aloy primary magnesium (that meets
specifications for alloy magnesium), primary magnesium anodes, granular primary
magnesium (including turnings, chips and powder), having a maximum physical
dimension (i.e., length or diameter) of oneinch or less, secondary magnesium (which has
pure primary magnesium content of less than 50 percent by weight), and remelted
magnesium whose pure primary magnesium content is less than 50 percent by weight.?®

Magnesium is the eighth most abundant element in the earth’s crust and the third most plentiful
element dissolved in seawater. Itisthe lightest of al structural metals and is characterized by high
vibrational -dampening properties.??

Pure magnesium has special metallurgical and chemical properties that allow it to aloy well with
metals such as aluminum. Typicaly, it isused in the production of aluminum alloys for usein beverage
cans and in some automotive parts, in iron and steel desulfurization, as a reducing agent for various
nonferrous metals, and in magnesium anodes for the protection of iron and steel in underground pipe and
water tanks and various marine applications.??

Alloy magnesium is usually used in end products to improve certain properties, such as strength,
ductility, workability, corrosion resistance, density, or castability. It isused principally in structural
applications, primarily in die, mold, and sand castings and in extrusions for the automotive industry.?

The Commission generally considers a number of factorsin its like product analysis, including:
(1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and
producer perceptions of the products; (5) common manufacturing facilities, production processes and
production employees; and, where appropriate, (6) price.

1. Like Productsin Canada Reviews

The reviews of the countervailing duty orders on pure and alloy magnesium from Canada present
three like product issues. (i) whether to define pure and alloy magnesium as a single like product; (ii)
whether to expand the like product beyond the scope, to encompass secondary magnesium; and (iii)
whether to expand the like product beyond the scope, to encompass granular magnesium.

20 pyre M agnesium from the People’ s Republic of China; Notice of Final Results of Expedited Sunset Review of
Antidumping Duty Order, 71 Fed. Reg. 580-581 (Jan. 5, 2006). The scope of thisreview investigation is somewhat
broader than that of the review investigation covering pure magnesium from Canada, which did not include off-
specification (“off-spec”) pure magnesium.

2 CRat 1-28, PR at 1-16.

22 CRat 1-30, PR at I-18.

3 CRat1-30, PR at 1-18.
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US Magnesium contends that there is a single like product encompassing al forms of magnesium
(pure and aloy, primary and secondary, and al cast and granular forms, shapes, and sizes). It argues that
the proposed single like product encompasses a broad continuum of chemistries, raw material sources and
combinations, and forms, shapes and sizes; and that there are no clear dividing lines within this
continuum.?*

NHCI argues that pure and alloy magnesium should be treated as separate domestic like products.
It maintains that pure and alloy magnesium have different physical characteristics and uses, channels of
distribution, manufacturing processes, and pricing; and that there is only limited interchangeability
between the two. NHCI argues that temporary and unusual circumstances led the Commission to find
that pure and aloy magnesium constituted a single like product in the 2005 investigations of pure and
alloy magnesium from Russia and alloy magnesium from China.?*® NHCI did not take a position on the
issues of secondary magnesium and granular magnesium.

As discussed below, we determine (i) to define separate like products for pure and alloy
magnesium, (ii) to include secondary magnesium in the alloy magnesium domestic like product, and (iii)
not to include granular magnesium in the domestic like products.??®

The starting point of the Commission’s like product analysisin afive-year review isthe like
product definition in the Commission’s original determination. In the original investigation, the
Commission, on remand from the NAFTA Binational Panel, found two separate like products--pure
magnesium and alloy magnesium. The Commission defined the like products in the same way in the first
five-year reviews of these countervailing duty orders.?’

a. Pure Magnesium and Alloy Magnesium

Background. Initsfirst investigation involving imported pure and alloy magnesium the
Commission found pure and alloy magnesium to constitute a single like product.?® The Commission was
reversed on this point by a U.S.-Canada binationa panel,? and on remand the Commission found that
pure and alloy magnesium were separate like products, corresponding respectively to the two classes or
kinds of subject imports found by Commerce. The Commission found that, although pure and alloy
magnesium are produced with the same machinery and employees,? and share certain physical
characteristics (but not others), they have different principal uses, are targeted for distinct markets, are
generally not interchangeable, are perceived differently by customers due to their different end uses, and
have different price trends as a result of their different markets.®' In subsequent investigations of both
types of magnesium from other countries (China, Russia and Ukraine) and in its five-year reviews of the

24 JS Magnesium Prehearing Brief at 15-18, and Posthearing Brief at Appdx. 1 at 1-2 and 6-8.
225 NHCI Prehearing Brief at 2-13, and Posthearing Brief at 2-5.

26 A s explained below, Commissioner Koplan find that the pure magnesium like product includes both cast and
granular pure magnesium.

227 Canada First Review Determination at 5-6.
228 Canada Original Final Determination at 8-11.

29 |n the Matter of Magnesium from Canada, Case Nos. USA-92-1904-05 and USA 92-1904-06 (Aug. 27, 1993)
(Remand).

20 A s discussed below, this was true because prior investigations did not involve secondary alloy magnesium,
which is not produced with the same machinery and employees as pure magnesium.

%1 Canada Original Remand Determination at 3-4.
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orders on Canada, the Commission again found pure and alloy magnesium to be separate like products.*
Also, in subsequent investigations involving pure magnesium only, the Commission declined to expand
the like product to encompass alloy magnesium.*?

However, in its 2005 investigations of aloy magnesium from China, and pure and alloy
magnesium from Russia, the Commission found pure and alloy magnesium to be asingle like product
based on the record in those reviews.?* In doing so, the Commission first noted that, whereas in prior
cases involving both pure and alloy magnesium Commerce had defined two classes or kinds of
merchandise, in the 2005 investigations Commerce had defined the scope with respect to Russiaas a
single class or kind of merchandise encompassing both pure and alloy magnesium. The Commission then
explained that the record in those investigations showed that circumstances had changed sufficiently so as
to blur the dividing line between pure and aloy magnesium, and to warrant treating the two as asingle
domestic like product. The Commission focused on changesin uses, and in interchangeability and
customer and producer perceptions.

Physical characteristics. No information has been developed in these reviews that suggests that
the physical characteristics of pure and aloy magnesium have changed since the original investigations
and first five-year reviews. Pure and alloy magnesium share the basic physical characteristics of being
lightweight and strong and having low density. The two products also differ from each other in certain
respects. pure magnesium contains at least 99.8 percent magnesium by weight, and alloy magnesium
usually contains at least 90 percent. Alloy magnesium has certain properties that improve its strength,
ductility, workability, corrosion resistance, density, or castability, as compared with pure magnesium.>*®

Uses. Inthe original investigations and first five-year reviews, the record indicated different end
uses for the two products. Pure magnesium was used principally in the production of aluminum alloys
and as areagent in iron and steel desulfurization, while alloy magnesium was used principally in
structural applications, mostly in castings and extrusions for the automotive industry.?® Similarly, the
record in the present reviews indicates only minimal overlap in end uses between the two, and the record
indicates that the properties of the two types of magnesium make each most suited to a particular end
use.®” In 2005, U.S. producers commercial U.S. shipments to aluminum manufacturers accounted for
*** percent of their total U.S. shipments of pure magnesium, and their shipmentsto granule/reagent
producers accounted for *** percent of total pure magnesium shipments. In the same year, U.S.
producers commercial U.S. shipments to diecasters accounted for *** percent of their total U.S.
shipments of alloy magnesium.”® Only *** percent of shipments to aluminum manufacturersin 2005

22 Magnesium from China, Russia, and Ukraine, Inv. Nos. 731-TA-696-698 (Final), USITC Pub. 2885 (May
1995) (“the 1995 Investigation”) at 7-9; Canada First Review Determination at 5-6 ( in which the Commission
adopted its like product determination from the underlying investigation, and did not reevaluate the issue).

23 Pure Magnesium from China, Israel and Russia, Inv. Nos. 701-TA-403 (Preliminary) and 731-TA-895-897
(Preliminary), USITC Pub. 3376 (Dec. 2000) at 7.

24 Magnesium from China and Russia, Inv. Nos. 731-TA-1071 and 1072 (Final), USITC Pub. 3763 (April 2005)
at 6-11.

* CRat1-30, PRat I-18.
2% Canada Original Final Determination at 10 and Canada First Review Determination at 5-6.

27 CR/PR at Table 111-5 (showing pure magnesium being used primarily by aluminum manufacturers and
granule/reagent producers, while alloy magnesium was used primarily by diecasters).

2% See CR/PR at Table11-5.
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was of alloy magnesium, and there was no overlap for the other specific end uses, shipments to
granular/reagent producers and shipments to diecasters.”

We recognize that, from 2003 through 2005, there was a greater overlap with respect to
aluminum manufacturers; this overlap was an important factor leading the Commission, in the 2005
China/Russiainvestigations, to find asingle like product. The level of overlap, which peaked in 2003,
appears to be afunction of alarge volume of LTFV imports of alloy magnesium from China; such
imports are now under an antidumping duty order and are effectively not present in the U.S. market.2
However, the record in the present reviews indicates that this overlap was limited and anomal ous.
Through 2005, U.S. producers commercia shipments of aloy magnesium to aluminum manufacturers
declined steadily from its peak in 2003.%** Shipments of alloy magnesium to granule and reagent
producers were *** in this period.?*

Manufacturing Facilities and Employees. Since the 2001 shutdown of Northwest Alloys, US
Magnesium has been the only producer of primary magnesium. Primary production of pure and alloy
magnesium generally occur in the same facilities and by the same employees, except that additional
equipment and labor isinvolved for the additional step of adding alloying elements.?*® Also, switching
from alloy to pure production involves an interruption while the steel furnaceis cleaned.** However, as
discussed below, secondary producers, which recycle magnesium-based scrap, produce only alloy
magnesium, and those producers account for *** U.S. alloy magnesium production.?®® Thus, for the
substantial share of alloy magnesium produced in the United States by secondary producers, the
manufacturing facilities and employees involved are different from those involved in the production of
primary pure and alloy magnesium.?*®

Interchangeability and Customer and Producer Perceptions. The record indicates limited one-
way substitutability of alloy magnesium for pure magnesium in auminum production and, to an even
lesser extent, in iron and steel desulfurization.?*” Most purchasers reported that pure and alloy magnesium
are not interchangeable. Sixteen of 22 responding purchasers reported that alloy magnesium and pure
magnesium are not interchangeable. Four of the 22 responding purchasers reported that the two can
sometimes be used interchangeably; however, they also mentioned that it is either extremely expensive to
invest in new technology and equipment or it is extremely difficult to substitute the two products. Only

29 CR/PR at Tablel11-5. The remaining category for which data were collected, “ shipments to others’, consists
of shipmentsto distributors and is therefore not a specific end use.

20 CR/PR at Table IV-2. In 2005, imports of alloy magnesium from Chinawere only 36 metric tons, accounting
for only *** percent of apparent domestic consumption.

241 .S, producers commercial shipments of alloy magnesium to aluminum manufacturers as aratio of all
magnesium shipments to aluminum producers fell from *** percent in 2003 to *** percent in 2004 and *** percent
in 2005. CR/PR at Tablelll-5.

22.S. producers commercial shipments of alloy magnesium to granule and reagent producers as aratio to all
magnesi um shipments to such producers was *** percent in 2003, *** percent in 2004, and *** percent in 2005.
CR/PR at TableI11-5. In the course of these reviews the Commission staff discovered that the amount of alloy
magnesium sold to granule and reagent producers in 2003 had been overstated in the 2005 China/Russia
investigations, as the result of a data posting error. CR at I11-9, PR at I11-3.

3 CRat 1-46, PR at |-28.

2 Hearing Tr. at 102-103 (Tissington, US Magnesium).
25 CR/PR at Table11-13.

26 CRat 1-39, PR at |-24.

27 CR/PR at Tablel11-5.
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two purchasers reported that it is possible and they can do it in al or certain applications.?® *** reported
that amost al alloy magnesium includes beryllium, and that it cannot use materials containing
beryllium.?*

Channels of Distribution. Both pure and alloy magnesium are sold directly to end users, albeit to
different classes of end users. Pure magnesium is mostly sold to aluminum producers, and to producers
of granules and reagents for iron and steel desulfurization, while alloy magnesium is mostly sold to
diecasters.”®

Price. The record indicates some differences with respect to price between pure and alloy
magnesium. Average unit valuesfor U.S. producers commercial U.S. shipments show *** values for
aloy magnesium.” The AUV for alloy magnesium ranged between *** percent and *** percent ***
that for pure magnesium; the gap *** .22

The product-specific pricing data collected by the Commission allows for some direct
comparisons for sales by domestic producers to the one end-use market with any appreciable overlap,
sales to aluminum producers. From 2001 through the first two quarters of 2003, alloy magnesium sold to
auminum producers was *** than pure magnesium sold to these purchasers. Priceswere *** in the last
two quarters of 2003 and the first two quarters of 2004, but then alloy magnesium prices *** than pure
magnesium prices for the last two quarters of 2004.%® The prices *** in 2005, but over this period the
volume of alloy magnesium sold to these purchasers was *** that of pure magnesium.” We note that the
pricing data indicate that appreciable overlap in end uses occurred only when prices for alloy magnesium
were anomalously low, earlier in the period of review, which corresponded with the surgein LTFV
imports of alloy magnesium from China. After the imposition of the antidumping duty order on alloy
magnesium from China, those imports are almost entirely absent from the U.S. market.

Conclusion. On balance, the analysis of the record under the Commission’s six-factor test
supports continuing to find pure and alloy magnesium to be separate like products, aswe did in the
Original Remand Determination and the first five-year reviews.

Although pure and alloy magnesium share essential physical characteristics as alightweight, low
density metal with a high strength-to-weight ratio, this commonality of physical characteristicsis limited
in that the aloying additives give the alloy product certain additional properties that improve its strength,
ductility, workability, corrosion resistance, density, and castability. Asaresult of these different
properties, pure and alloy magnesium generally have different principal uses. Pure magnesiumis
typically sold to end users (mostly aluminum alloyers) who combine it with other elements (typically
auminum) for usein afinal product. Alloy magnesium, on the other hand, is used principaly in
structural applications (mostly in castings and extrusions for the automotive industry).”® We recognize
that at least some types of alloy magnesium can be used in aluminum production, and that alloy

“$CRatI1-2-3, PR at I1-1-2.

P CRatll-2,n.9,PRatI1-2n.9.
#0 CR/PR a Tablell1-5.
#LCR/PR at Table 111-4.

%2 The gap was *** percent in 2000, *** percent in 2001, *** percent in 2002, *** percent in 2003, *** percent
in 2004, and *** percent in 2005.

258 From the first quarter of 2001 through the fourth quarter of 2002, the quarterly average unit value of alloy
sales to aluminum producers was *** percent to *** percent *** the quarterly average unit value for sales of pure
magnesium. Compare CR/PR at Tables V-1 and V-3.

24 Compare CR/PR at Tables V-1 and V-3. For the four quarters of 2005, the pricing data for purchases by
aluminum producers show alloy magnesium ranging between *** percent and *** percent of total magnesium
purchases, and alloy prices were *** percent to *** percent *** pure magnesium prices to these purchasers.

> CRat 1-46, PR at 1-28.
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magnesium is occasionally used by granule and reagent producers.®® However, pure magnesium cannot
be used for diecasting. The record indicates that the limited one-way substitutability of alloy magnesium
for pure magnesium was anomal ous and has been waning,®” and appears to have been heavily driven by
the presence of very low-priced aloy magnesium from Chinain the U.S. market, before the imposition of
antidumping duties on such importsin 2005. The evidence as to manufacturing facilities and employees
ismixed. Primary production of pure and alloy magnesium generally occurs in the same facilities and by
the same employees, except that additional equipment and labor isinvolved for the additional step of
adding alloying elements.”® However, in secondary production, which accounts for *** of alloy
magnesium production, the manufacturing facilities and employees involved are different from those
involved in the production of pure magnesium (which is made only in primary production), as the
producers are different companies. Thereis only limited one-way substitutability of alloy magnesium for
pure magnesium in some applications, and purchasers generally do not view the two types of magnesium
to be interchangeable. The AUV and pricing data show significant price differences through much of the
period of review, and also show some differencesin changesin price levels.

In sum, we find that based on the record in these reviews, a departure from the Commission’s
decisions in the 1993 remand determination and in the 2000 first sunset reviews that pure and alloy
magnesium are separate like products is not warranted. Although Petitioner argues that thisis a case
involving a continuum of products, in our view there is a clear dividing line between pure and alloy
magnesium which is most evident in the different predominant uses for the two products and the lack of
substantial interchangeability between them under normal market conditions.

b. Expanding the Alloy Magnesium Like Product to Encompass
Secondary Magnesium

Secondary magnesium is produced by recycling magnesium-based scrap.®® Because virtually all
secondary magnesium is alloy magnesium,?® we treat the question of whether to include secondary
magnesium in the like product as affecting only the alloy magnesium like product. Secondary magnesium
is not included in the scope of the countervailing duty orders on pure and alloy magnesium from Canada.
Only primary magnesium producers participated in the original investigations and first five-year reviews,
and no parties argued that the domestic like product should be expanded to include secondary magnesium
in those proceedings. The 2005 China/Russia investigations were the first Title VIl casesto include
secondary magnesium in their scope. The Commission included secondary magnesium in the single like
product in those investigations. It explained its decision in its preliminary determinations as follows:

If secondary magnesium is compared with primary alloy magnesium, it is clear that the
products are similar in terms of physical characteristics and uses, interchangeability,
customer and producer perceptions, channels of distribution, and price, for the reasons
that petitioners give. The products are not like each other in terms of manufacturing
facilities and employees, because primary magnesium is made by US Magnesium
through the primary production process (i.e., by decomposing raw materials into

%6 CR/PR at Tablell1-5.

%7 The percentage of U.S. producers total commercial shipments to aluminum manufacturers that consisted of
alloy magnesium fell from *** percent in 2003 to *** percent in 2004 and to *** percent in 2005. See CR/PR at
Tablelll-5.

8 CRat 1-45, PR at 1-28.
M CRat -39, PR at |-24.
*0 CR at 1-49, PR at 1-30.
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magnesium metal) whereas secondary magnesium is made, largely by firms other than
US Magnesium, through arecycling process. If secondary magnesium is compared with
al primary magnesium (i.e., pure and alloy primary magnesium) the similarities between
the primary and secondary products become more attenuated because of the differences
between pure and alloy magnesium, which are described above. Based on the limited
datain the record, we find that primary and secondary magnesium are part of the same
domestic like product. For purposes of these preliminary investigations, we note that the
secondary magnesium is part of the domestic like product consisting of aloy
magnesium.”®*

Unlike the issue discussed earlier (whether pure and alloy magnesium are one or two like
products), there is no indication in the record of these reviews that the circumstances that led the
Commission to include secondary and primary magnesium in the same like product in the 2005
China/Russia investigations have changed.”* While they are produced in separate facilities, most primary
and secondary magnesium is similar physically and chemically.?®® They can be used interchangeably in
automotive diecasting applicationsif appropriate methods are utilized to assure the purity of the
secondary magnesium by removing impurities. Both primary and secondary alloy magnesium are
generaly sold directly to end users through common channels of distribution. Because primary and
higher purity secondary alloy magnesium are largely identical products and are interchangeable for the
same purposes, principally automotive diecastings, neither customers nor producers perceive them to be
significantly different products.® Lower-purity secondary alloy magnesium, while not interchangeable
with primary mangnesium in automotive structural applications, is interchangeable with primary
magnesium in many other non-structural magnesium applications.”®

Thus, the record indicates that primary and secondary aloy magnesium are nearly identical in
terms of physical characteristics and uses, interchangeability, customer and producer perceptions,
channels of distribution, and price. In light of these similarities, we include secondary magnesium in the
domestic like product consisting of aloy magnesium.

C. Expanding Like Product to Encompass Granular Magnesium

Granular magnesium consists of all physical forms of unwrought magnesium other than ingots; it
includes raspings, turnings, granules, and powders. It may be either pure or alloy magnesium, but it is
usually pure.®® Granular magnesium is not included in the scope of the countervailing duty orders on
pure and alloy magnesium from Canada.

%1 Magnesium from China and Russia, Inv. Nos. 731-TA-1071 and 1072 (Preliminary), USITC Pub. 3685 (April
2004) at 10. The Commission did not explore thisissue any further initsfinal determinations, in which it found
pure and alloy magnesium to constitute a single like product. Magnesium from China and Russia, Inv. Nos. 731-
TA-1071 and 1072 (Final), USITC Pub. 3763 (April 2005) at 6.

%2 CR at 1-50, PR at 1-30.
%3 CR at 1-50, PR at 1-30.
%4 CR at 1-50, PR at 1-30.
5 CRat 1-50, PR at 1-30.
% CR at I-52. PR at 1-31-32.
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In both the 2001 and 2005 investigations, Commissioner Hillman found granular magnesium to
be a separate like product from ingot magnesium.®’ Commissioner Hillman reaches the same finding in
these reviews, for the same reasons articulated in those previous investigations. Commissioner Hillman
notes that the record on this issue was better developed in those prior investigations, and does not find
anything in the limited record in these reviews on thisissue that calls into question her past finding.

In particular, while ingot (cast) and granular magnesium share some basic properties, they differ
in size, dimensions, shape, and other physical characteristics, such as volatility; granular magnesium has a
different end-use, namely steel desulfurization. There is no meaningful overlap in manufacturing
facilities and employees, with granular magnesium for commercial sale being produced exclusively by
grinders, which do not produce ingot magnesium. Ingot and granular magnesium are not interchangeable
since ingot magnesium cannot be used for steel desulfurization without being converted to granular form;
because of the differencesin end uses, producer and customer perceptions differ, as do channels of
distribution. Granular magnesium appears to command a price premium over ingot magnesium.*®

Thus, we do not expand the domestic like product to include granular magnesium.®*®

d. Conclusion

For the reasons discussed above, in connection with the reviews of the countervailing duty orders
on pure and alloy magnesium from Canada, we find two domestic like products. one encompassing pure
magnesium coextensive with the scope of these reviews (i.e., hot including granular magnesium); and the
other encompassing primary and secondary alloy magnesium, but not including granular magnesium.

2. Like Product in China Review

The review of the antidumping duty order on pure magnesium from China presents three like
product issues: (i) whether to expand the like product beyond the scope to encompass alloy magnesium,;
(i) whether to expand the like product beyond the scope to encompass secondary magnesium; and (iii)
whether to expand the like product beyond the scope to encompass granular magnesium.

As discussed below, we determine not to expand the like product beyond the scopein any of the
three ways described above.

%7 pyre Magnesium from China and Isragl, Inv. Nos. 701-TA-403 and 731-TA-895-96 (Final), USITC Pub. 3467
(Dissenting Views of Commissioners Miller and Hillman) (November 2001) at 34-37; and Magnesium from China
and Russia, Inv. Nos. 731-TA-1071 and 1072 (Final), USITC Pub. 3763 (April 2005) at 6, n.17.

28 See USITC Pub. 3467 at 34-37 (Dissenting Views of Commissioners Miller and Hillman). Based on the
record in these reviews, Vice Chairman Aranoff determines not to expand the domestic like product to include
granular magnesium.

%9 Consistent with the Commission’s like product determination in the 2001 Chinal/lsrael investigations (Inv.
Nos. 701-TA-403 and 731-TA-895-896 (Final)) and the 2005 China/Russiainvestigations (Inv. Nos. 731-TA-1071
and 1072 (Final)), Commissioner Koplan finds that pure magnesium includes both cast and granular pure
magnesium. Petitioner has argued that cast and granular magnesium are part of the same like product. No other
party in these reviews has argued that cast and granular magnesium constitute separate like products. Asthe
Commission received no useful data from domestic grinders, this determination has no impact on the data presented
concerning the domestic industry.

210 A5 explained above, Commissioner Koplan finds that the pure magnesium like product includes both cast and
granular pure magnesium.
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a. Expanding Like Product to Encompass Alloy Magnesium

For the same reasons that we have determined not to treat pure and alloy magnesium as asingle
like product in the Canada reviews, we determine not to expand the domestic like product in the review of
the antidumping duty order on pure magnesium from China beyond the scope definition to include alloy
magnesium.

b. Expanding Like Product to Encompass Secondary Magnesium

Because we do not expand the definition of the like product beyond the scope of the China pure
magnesium order to encompass aloy magnesium, and because virtually all secondary magnesium is aloy
product, we determine not to include secondary magnesium in the definition of the like product.

C. Expanding Like Product to Encompass Granular Magnesium

For the same reasons that we have determined not to expand the like product to encompass
granular magnesium in the Canada reviews, we determine not to expand the domestic like product in the
review of the antidumping duty order on pure magnesium from China beyond the scope definition to
include granular magnesium.

d. Conclusion

For the reasons discussed above, in connection with the review of the antidumping duty order on
pure magnesium from China, we find one domestic like product encompassing pure magnesium
coextensive with the scope of this review.?"*

B. Domestic I ndustries

Section 771(4)(A) of the Act defines the relevant industry as the domestic “producers as a
[w]hole of adomestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”?? In defining the
domestic industry, the Commission’s general practice has been to include in the industry producers of all
domestic production of the like product, whether toll-produced, captively consumed, or sold in the
domestic merchant market, provided that adequate production-related activity is conducted in the United
States.?”® |In accordance with our domestic like product determination, we determine that for the reviews
regarding Canada, there are two domestic industries composed respectively of the domestic producer of
pure magnesium, US Magnesium, and the domestic producers of alloy magnesium, US Magnesium and
the secondary producers.>* For the review regarding China, we determine that there is one domestic
industry composed of the domestic producer of pure magnesium, US Magnesium.

We have considered whether to include in the domestic alloy magnesium industry two
magnesium diecasters that produce secondary alloy magnesium by recycling scrap generated in their

21t As explained above, Commissioner Koplan finds that the pure magnesium like product includes both cast and
granular pure magnesium.

27219 U.S.C. § 1677(4)(A).

23 See, e.0., United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’| Trade 1994), aff' d, 96
F.3d 1352 (Fed. Cir. 1996).

24 As noted below, Commissioner Koplan determines that diecasters with secondary scrap recycling operations
are part of the domestic industry producing alloy magnesium.
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diecasting operations. Thisrecycled magnesium isinternally consumed by these diecasters. In contrast,
the other secondary alloy magnesium producers sell the product in the open market.

In deciding whether afirm qualifies as a domestic producer, the Commission generaly has
analyzed the overall nature of afirm’'s production-related activities in the United States. The Commission
generaly considers six factors:

(1) source and extent of the firm’'s capital investment;

(2) technical expertise involved in U.S. production activities;

(3) value added to the product in the United Stetes;

(4) employment levels,

(5) quantity and type of parts sourced in the United States; and

(6) any other costs and activitiesin the United States directly leading to production of the
like product.

No single factor is determinative and the Commission may consider any other factorsit deemsrelevant in
light of the specific facts of any investigation or review.?”

Thereisonly limited information on the record with respect to the six factors described above.?”
However, on the basis of the available information, we have determined not to include the diecastersin
the domestic alloy magnesium industry.?”” Thereis no information in the record as to the first factor, the
source and extent of the diecasters’ capital investment in their scrap recycling operations. Asto the
second factor, it appears, although nothing on the record directly demonstrates, that the technical
expertiseinvolved in the diecasters’ scrap recycling production activities is comparable to the technical
expertise involved in secondary magnesium production. However, we note that the diecasters
“production” is basically a constantly recycled stream of input to, and output from, their true business,
producing castings (not ingots of alloy magnesium). Asto the third factor, the value added in scrap
recycling operations at the one diecaster for which we have information *** 2® Asto the fourth factor,
the employment levelsin scrap recycling at the one diecaster for which we have information *** than
those at secondary alloy magnesium producers.?”® The fifth factor, the quantity and type of parts sourced
in the United States, is not relevant to alloy magnesium scrap recycling, because such recycling merely
involves remelting scrap. Finally, thereis no information in the record as to the sixth factor, any other
costs and activities in the United States directly leading to production of the like product. In addition,

5 See, e.g., Internal Combustion Industrial Forklift Trucks from Japan, Inv. No. T31-TA-377 (Second Review),
USITC Pub. 3831 (December 2005) at 10-14; and Sebacic Acid from China, Inv. No. 731-TA-653 (Second Review),
USITC Pub. 3775 (May 2005) at 12-14.

2% This issue was not addressed by the parties in their comments on the Commission’s draft questionnaires or in
their prehearing briefs. At the Commission’s hearing, parties were asked to comment on this issue; however, only
limited arguments and information were offered at the hearing and in the posthearing briefs and final comments. See
Hearing Tr. at 101-102, Petitioner’s Final Comments at 9-12.

21" Commissioner Koplan notes that the process of producing secondary alloy magnesium is a process of scrap
recycling, regardless of the source of the scrap. The one diecaster for which we have information was able to supply
the Commission with data on its secondary magnesium production separate from its diecasting operation. ***.
Conseguently, he determines that diecasters with secondary scrap recycling operations are part of the industry
producing the domestic like product.

28 CR at 111-36, PR at 111-9.
2% See Producer Questionnaire Responses of *** at p.12, Question |1-8e.
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supporters of continuation advocate exclusion of the diecasters from the definition of the domestic
industry.”® Opponents of continuation did not express a view on the issue.

On balance, we conclude that diecasters do not engage in sufficient production-related activities
in their scrap recycling operations to be included in the domestic industry producing alloy magnesium.

1. LEGAL STANDARD IN A FIVE-YEAR REVIEW

We adopt the discussion of the legal standard applicable in five-year reviewsin the Views of
Chairman Pearson, and Commissioners Lane and Okun.?!

V. REVOCATION OF THE COUNTERVAILING DUTY ORDER ON PURE MAGNESIUM
FROM CANADA ISNOT LIKELY TO LEAD TO CONTINUATION OR RECURRENCE
OF MATERIAL INJURY WITHIN A REASONABLY FORESEEABLE TIME

A. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic industry if an order is
revoked, the statute directs the Commission to consider all relevant economic factors "within the context
of the business cycle and conditions of competition that are distinctive to the affected industry." 2%

Now, asinthe original investigation and first five-year reviews, pure magnesium is sold mainly
to aluminum producers, to magnesium granule producers for steel desulfurization, and to chemical and
pharmaceutical manufacturers.?®* Demand for pure magnesium is dictated largely by the demand in these
end-use markets. Demand for pure magnesium is particularly sensitive to the demand for a uminum sheet
used in the production of beverage cans and other packaging.?®* In the 2000 five-year review of pure
magnesium from Canada, the Commission observed that apparent U.S. consumption of pure magnesium
declined between the original investigation and the first five-year reviews.”® This decline continued from
2000 to 2005. From 2000 to 2005, apparent U.S. consumption of pure magnesium (by quantity) declined
by *** percent.286

*** purchasers predict a*** increase in demand for pure magnesium in the next few years.®” US
Magnesium stated that it expects demand to *** in 2006 and 2007 dueto ***,

20 Petitioner’s Final Comments (May 31, 2006) at 9-12; Hearing Tr. at 101-102.

% |n analyzing what constitutes a reasonably foreseeable time, Chairman Koplan examines all the current and
likely conditions of competition in the relevant industry. He defines “reasonably foreseeable time” asthe length of
timeit islikely to take for the market to adjust to a revocation or termination. In making this assessment, he
considers all factors that may accelerate or delay the market adjustment process including any lags in response by
foreign producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting;
the need to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselvesin the longer term. In other words, this analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeksto avoid unwarranted specul ation that may
occur in predicting events into the more distant future.

2219 U.S.C. § 1675a(3)(4).

BCRatll-1, PRat I1-1.

B4 CRat 11-11-12, PR at 11-6.

%5 Canada First Review Determination at 9-10.
26 CR/PR at Table C-1.

BT CRat11-11, PR at 11-6.
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Asinthe original investigation, imports of pure magnesium and the domestic like product
continue to be close substitutes.”®® Nearly all responding purchasers of pure magnesium require their
suppliers to become certified or prequalified and most buy pure magnesium exclusively from qualified
suppliers.?® The qualification process takes from 1 to 6 months.?® These certification requirements limit
the differences between subject imports and the domestic product. Most purchasers reported few
differences between U.S.-produced and subject Canadian pure magnesium, and all purchasers rated both
products comparable in terms of availability of technical support and service, reliability of supply,
discounts offered, product range, product consistency, packaging, minimum quantity requirements, and
quality meeting or exceeding industry standards.?*

The market for pure magnesium continues to be price competitive.*? The Commission asked
purchasers to identify the three major factors that they consider when deciding from whom to purchase
magnesium. Price was the second-most-frequently listed number one factor (after quality), and the most-
frequently-cited number two factor.?*® With respect to sales methods, *** reported using short- and long-
term contractsin selling its pure magnesium; in 2005, it sold *** percent of its pure magnesium using
short-term contracts, *** percent using long-term contracts, and *** percent on the spot market.”* Two
importers from Canada reported their sales terms for pure magnesium from Canada; one sold *** its
product on the basis of short-term contracts; the other sold *** percent based on short-term contracts and
the remainder on the spot market.® *** reported that *** percent of its sales of pure magnesiumto U.S.
customers in 2005 were made on the basis of *** contracts, with the remainder sold *** 2%

Primary magnesium producers that use the electrolytic process (i.e., US Magnesium) have a
strong incentive to maintain a continuous level of production because the electrolytic cells used to make
primary magnesium must be kept in constant operation to avoid their deterioration and significant
rebuilding costs.?®” Therefore, when faced with price competition, primary magnesium producers will
tend to cut prices to maintain production volume.

Although some U.S. market conditions have not changed significantly since the original
investigation and the first sunset reviews, there have been some significant changes in the domestic
industry. With respect to domestic production, Northwest Alloys, *** domestic producer of primary
magnesium during the original investigation, exited the market in 2001.>® Asaresult, the pure
magnesium industry has further consolidated and now consists of only one producer, US Magnesium.?®

%88 See Canada Original Remand Determination at 6.

9 CRat 11-15, PR at |11-8. Factors considered by pure magnesium producers in their qualification process include
quality, price, reliability, delivery, size and shape of the ingot, and commitment to the market. 1d.

X CRat 11-15, PR at 11-8.

#1 CR/PR at Figure 11-2.

22 CR/PR at Tablel1-1.

23 CR/PR at Tablel1-1.
P4CRatV-3,PRat V-2

®CRat V-3, PRat V-2.

¢ CRat V-4-5, PR at V-3.

¥’ CRat 1-17 n.50, PR at 1-14 n.50.
28 CRat11-11, PR at I1-6.

2 Dow Magnesium, a subsidiary of Dow Chemical Corp., Midland, M1, ceased magnesium production in
November 1998 after sustaining damage from lightning strikes and flooding. CR at 111-1, PR at I11-1.
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With the departure of Northwest Alloys, total U.S. producer shipments of pure magnesium dropped from
*** metric tonsin 2000 to *** metric tonsin 2005.3®

During the period, US Magnesium *** upgraded its manufacturing facility, *** > The company
i S *k%* '302

Another significant change since the last reviews is the increasing presence of nonsubject imports
inthe U.S. market.>® From 2000 to 2004, the quantity and market share of nonsubject imports of pure
magnesium, which are primarily from Isragl and Russia, increased from *** metric tonsto *** metric
tons, representing *** percent of U.S. apparent consumption in 2004 compared to *** percent in 2000.
Between 2004 and 2005, the quantity and market share of nonsubject imports dropped *** to *** metric
tons, representing *** percent of domestic consumption.® A majority of purchasers reported that U.S.
pure magnesium was comparable to pure magnesium from nonsubject sources, and that nonsubject pure
magnesium was comparable to pure magnesium from Canada.>®

We find that the foregoing conditions of competition are likely to prevail for the reasonably
foreseeabl e future and thus provide an adequate basis by which to assess the likely effects of revocation
within the reasonably foreseeable future.

B. Likely Volume of Subject Imports

In the original investigation, the Commission found that the volume of dumped and subsidized
imports, measured by both quantity and value, was significant, and increased substantially during the
period of investigation.®*® The Commission further found that market penetration of subject imports of
pure magnesium, by both quantity and value, increased dramatically during the period of the
investigation.®’

In thefirst five-year reviews the Commission found that subject import volume would likely be
significant if the antidumping and countervailing duty orders on pure magnesium were revoked, based on
the significant market share increase that NHCI was able to attain quite quickly prior to the imposition of
the antidumping and countervailing duty orders on pure magnesium, the substantial additional capacity
expected to be added by Magnolaand NHCI, their ability to shift production from alloy magnesium to
pure magnesium, and their ability to significantly increase exports to the U.S. market given its size and
proximate |ocation.*®

Since the period of thefirst five-year reviews, the volume and market share of U.S. shipments of
subject imports of pure magnesium from Canada have fluctuated considerably, ranging from alow of ***
metric tons (accounting for *** percent of U.S. consumption and equivalent to *** percent of U.S.
production) in *** to a high of *** metric tons (accounting for *** percent of U.S. consumption and

30 CR/PR at Table C-1.

¥ CRat 1-37, 11-4, PR at 1-23, 11-2-3.

%2 CRat 11-5, n.16, PR at 11-3 n.16.

3% For these reviews, pure magnesium imports from China are treated as non-subject imports.
%4 CR/PR at Table C-1.

%5 CR at 11-26, PR at 11-15; CR/PR at Table 11-3.

%% Canada Original Remand Determination at 15. From 1989 to 1990, the quantity of U.S. shipments of subject
pure magnesium imports increased from *** metric tonsto *** metric tons. 1n 1991, these U.S. shipments of
subject importsincreased another *** percent, to *** metric tons. Seeid. and CR/PR at Table I-4.

%7 Canada Original Remand Determination at 15. From 1989 to 1991, subject import market share increased
from *** percent to *** percent. See CR/PR at Tablel-4.

308 Canada First Review Determination at 12-15.
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equivaent to *** percent of U.S. production) in***_ In 2005, subject import volume was *** metric
tons, accounting for *** percent of U.S. consumption and equivalent to *** percent of U.S. production.®®

The record does not indicate that the countervailing duty order is currently having any significant
restraining effect on subject imports from Canada.®® Subject imports have been at significant levels
throughout the period of review, despite the existence of the order. NHCI is currently the only producer
of pure magnesium in Canadathat is covered by the countervailing duty order (and, as explained below,
wefind that it isnot likely that any other producer would enter the market within the reasonably
foreseeable future). NHCI’ s deposit rate has been below 2 percent since 2000, and the current deposit
rate on NHCI isonly 1.21 percent.®** We do not find that revocation of a countervailing duty order with
such alow deposit rate would likely lead to a significant increase in the volume of subject imports.
Unlike an antidumping duty order, for which the deposit rate can change significantly from year to year
based on relative pricing, the countervailing duty deposit rate is based on the level of subsidization
determined by Commerce. The only countervailable program found used by NHCI over the period of
review was the Article 7 grants from the Quebec Industrial Development Corporation, and Commerce
found that NHCI’ s benefits from this program were fully amortized as of the end of 2004.3? Asaresult,
in its expedited second five-year reviews, Commerce found that it had no basisto report alikely subsidy
rate for NHCI .33

In five-year reviews, Commerce has the responsibility to determine likely future subsidization,®*
and the Commission must accept Commerce’' s determination on thisissue. We do not agree with GOQ’s
assertion that Commerce found that NHCI is not likely to be subsidized in the reasonably foreseeable
future3™® Commerce did not make a negative determination in its five-reviews; rather, it found that it had
no basisto report alikely subsidy rate for NHCI.*® On the other hand, Commerce' s final affirmative
determination with respect to NHCI was based solely on the fact that the Article 7 program still existed.
We disagree with petitioner’ s contentions that it is likely that NHCI would obtain a significant level of
subsidization if the countervailing duty order were revoked.®'" Petitioner’s arguments on this score are

3% CR/PR at Tables V-1 and C-1.

310 The antidumping duty order on pure magnesium from Canada was revoked on December 1, 2004, retroactively
effective as of August 1, 2000. 69 Fed. Reg. 70649 (Dec. 7, 2004).

311 | n administrative reviews conducted since 2000, Commerce has found the following subsidy rates for NHCI:
1.38 percent for the January 1, 1998 - December 31, 1998 review period; 1.21 percent for the January 1, 1999 -
December 31, 1999 review period; 1.59 percent for the January 1, 2000 - December 31, 2000 review period; 1.68
percent for the January 1, 2001 - December 31, 2001 review period; 1.07 percent for the January 1, 2002 - December
31, 2002 review period; and 1.21 percent for the January 1, 2003 - December 31, 2003 review period. CR/PR at
Tablel-7.

312 | ssues and Decision Memorandum for the Final Results of the Expedited Sunset Reviews of the
Countervailing Duty Orders on Pure Magnesium and Alloy Magnesium from Canada, U.S. Department of
Commerce (Oct. 31, 2005) (“Issues and Decision Memorandum™) at 10. (“With respect to the SDI Article 7 grant,
we acknowledge that the “benefit tail” has expired as of the end of 2004. Accordingly, NHCI will not benefit from
the 1991 SDI Article 7 grant examined in the Final Determinations.”)

33 Commerce found alikely net countervailable subsidy rate of 6.34 percent ad valorem for “all other”
manufacturers and exporters, except Timminco Canada (which was excluded from the order) and NHCI, for which
Commerce had “no basis’ for reporting arate. 70 Fed. Reg. 67140 (Nov. 4, 2005). See also, Commerce |ssues and
Decision Memorandum at 10.

%419 U.S.C. §1675(c)(1).

%% GOQ Posthearing Brief at 9.

%16 70 Fed. Reg. 67140 (Nov. 4, 2005). See also, Commerce Issues and Decision Memorandum at 10.

317 Petitioner’ s Posthearing Brief at 3-5.
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purely speculative, and Commerce did not indicate that, upon revocation of the order, subsidization of the
Canadian industry would be likely to grow.

While there was also an antidumping duty order in place on subject imports during part of the
period of review, that order was revoked on December 7, 2004, retroactively effective as of August 1,
2000. It istrue that the volume of subject imports increased *** between 2004 and 2005,* but we do not
view thisincrease asindicative of alikely further increase in imports if the countervailing duty order were
to berevoked. Theincrease in importsin 2005 represents only one year of data, and the amount of the
increase is consistent with other year-to-year fluctuations during the period of review.®* Moreover, ***
the subject imports in 2005 were pursuant to contracts that were negotiated prior to the revocation of the
antidumping duty order.3%

We also note that, while NHCI’ s pure magnesium capacity utilization rate *** 3! \We are not
persuaded by petitioner’ s argument that NCHI would likely carry out capacity expansion plans that it
announced in 1997 if the countervailing duty order were revoked. These capacity expansion plans are
now nearly ten years old, and there is no indication that NHCI has taken further steps to implement them.
We recognize that in 2005 NHCI announced plans to expand total magnesium capacity by *** metric
tons.®? However, in light of our finding regarding the lack of significant restraining effects of the order,
we do not find that revocation islikely to lead to a significant increase in the volume of imports, even if
NHCI undertakes some capacity expansion.

We are not persuaded that the Magnola plant is likely to resume production within a reasonably
foreseeable time if the countervailing duty order isrevoked. On balance, the information in the record
indicates that *** 32 Moreover, *** for the plant to be refurbished and employees to be hired, before
production could even resume.®* We note in this regard that the revocation of the antidumping duty
order on pure magnesium from Canada did not prompt Magnola to take steps to re-open.

We dso find that the Cogburn Magnesum Project in British Columbiais not likely to result in any
additional production capacity in Canada within a reasonably foreseeable time. Although first proposed as
early as 2002, this project is only at the early planning stage,**® and the same *** will likely also affect
this project.

We have a so examined the other factors the statute sets forth as pertinent to an analysis of likely
subject import volume. NHCI maintained *** inventories toward the end of the period of review, but
these were *** likely to lead to asignificant increase in imports.**® There is no evidence that pure
magnesium from Canada is subject to import barriersin any other market.*” Finally, although NHCI has
the ability to shift production from alloy magnesium to pure magnesium, this factor is insufficient, in the

%18 The volume of U.S. shipments of subject imports was *** metric tons in 2004 and *** metric tons in 2005.
CR/PR at Table I1V-1.

%19 For example, U.S. shipments of subject imports increased from *** metric tonsin 2001, to *** metric tonsin
2002, and then declined to *** metric tonsin 2003. CR/PR at Table 1V-8.

320 See Hearing Tr. at 110 (Tissington, US Magnesium).

%21 NHCI’ s capacity utilization rates were *** percent in 2003, *** percent in 2004, and *** percent in 2005.
CR/PR at Table 1V-8.

#2CRat IV-20, PR at IV-4.

323 G kkk

24 |4,

¥ CRatIV-22-23, PR at IV-6.

326 Subject Canadian producers had end-of-period inventories of *** metric tons, representing *** percent of their
annual production in 2005. This compares with end-of-period inventories of *** metric tons, representing ***
percent of annual production in 2000. CR/PR at Table 1V-8.

*¥7CRat IV-30, PRat I1V-9.
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absence of any incentive to shift, to support a finding that the volume of imports would be significant if
the order on pure magnesium were revoked.*®

Consequently, we conclude that, should the countervailing duty order on pure magnesium from
Canada be revoked, the volume of subject imports would not likely increase to asignificant level, either
in absolute terms or relative to production or consumption in the United States.

C. Likely Price Effects of Subject Imports

In the original investigation, the Commission found that, at the same time that volume and market
share of subject imports increased, prices for both U.S.- and Canadian-produced commodity-grade pure
magnesium steadily declined. The Commission further noted the significance of the high degree of
substitutability between U.S. and Canadian pure magnesium.

In thefirst five-year reviews the Commission determined that revocation of the antidumping and
countervailing duty orders on pure magnesium would be likely to lead to significant underselling of the
domestic like product by subject imports, as well as significant price depression and suppression. The
Commission explained that it was likely that Magnola would offer pure magnesium at low prices in order
to enter the U.S. market, and that this would likely spur NHCI to lower its pricesin the U.S. market as
well. The Commission concluded that, without the discipline of the antidumping and countervailing duty
orders, NHCI and Magnolawould likely decrease pricesin order to gain market share in amarket in
which demand was projected to remain flat.

In these reviews, the Commission obtained pricing data for subject imports and the domestic like
product for sales of pure magnesium to aluminum producers and for sales to other purchasers. (Salesto
aluminum producers were at considerably greater volumes than sales to other purchasers.) Out of 24
guarterly observations for sales to aluminum producers, the subject imports undersold the domestic
product in only four quarters, ***. In the other 20 quarters, the subject imports oversold the domestic
product, in some cases by substantial margins.** Out of 11 quarterly observations for sales to other
purchasers, the subject imports undersold the domestic product in 7 quarters, in some cases by substantial
margins. We view the pricing data for sales to aluminum producers to be much more significant than the
data on salesto other purchasers because the quantities of subject imports sold to the latter category were
uniformly small.3% 33

%28 \We note that the absence of any incentive for NHCI to shift production from one type of magnesium to the
other stands in contrast to the incentives for Chinese magnesium producers to engage in such product shifting, and to
their history of doing so (as discussed below in our views in the review of the antidumping duty order on pure
magnesium from China).

%9 CR/PR at Table V-1.

0 We do not agree with US Magnesium'’ s assertion that those pricing data are not probative of pricing practices
because Commerce found that NHCI was unable to sell in “commercial quantities’. Petitioner’s Posthearing Brief,
Answersto Commissioners’ Questions, at pp. 27-29. Commerce’ s determination does not require the Commission
to disregard its own, separately gathered data and we find no reason to do so in these reviews.

¥ In its remand determination in the original investigation and in the first reviews of these countervailing duty
orders, the Commission noted that quarterly price comparisons were not particularly useful due to the frequency of
price changes, the use of meet-or-release clauses, and the limited number of comparisons available. Canada Original
Remand Determination at 17 n.90, and Canada First Review Determination at 15 n. 108. The circumstances which
led us to discount quarterly price comparisons are not present in these reviews. In these reviews, most purchasers
reported that prices for magnesium change once a year (see purchaser questionnaire responses, section [11-32). In
addition, while US Magnesium reported that ***, NHCI reported that ***. CR at V-4to V-5, PRat V-3. Inthe
original investigation, there were atotal of 25 instances where prices could be compared (for imports of pure and
alloy magnesium), and in the first reviews, there were atotal of 14 such instances. In these reviews, by contrast,

(continued...)
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As explained above, we find that revocation of the order is not likely to lead to a significant
increase in the volume of subject imports. There is nothing in the record to suggest that pricing patterns
of subject imports are likely to differ significantly from those prevailing during the period of review if the
countervailing duty order on pure magnesium from Canada, with its low and diminishing deposit rates, is
revoked. In addition, as discussed above, we do not find it likely that Magnola or the Cogburn
Magnesium Project will produce pure magnesium in the reasonably foreseeable future. We consequently
find that the subject imports will not be likely to have significant price effects in the event of revocation.

D. Likely Impact

In the original investigation, the Commission found that the substantial increasesin NHCI' s share
of adightly declining market resulted in increased domestic inventories and placed significant pressure
on the domestic producers to lower their prices.®*? Noting that the U.S. plants producing pure magnesium
are dedicated to primary magnesium production, with little flexibility to produce other products, the
Commission further found that industry-wide price declines caused a direct reduction in revenues, as
reflected in the financial data collected in the investigations. The Commission determined that the rapid
increase in Canadian market share and concurrent decrease in prices of subject imports significantly
depressed domestic prices, and led to a decline in domestic producers’ U.S. shipments, causing an even
sharper declinein revenues. Inturn, the decline in revenue contributed directly to arapid declinein
profitability for the domestic industry.

In thefirst five-year reviews the Commission found that the domestic industry was not
vulnerable, but that the industry showed several important signs of ***. The Commission found that the
imminent entry into the market of amajor new supplier (Magnola) and likely increased capacity of an
existing supplier (NHCI) were likely to push the domestic industry into afurther decline and jeopardize
its investment in new electrolytic cell technology. It concluded that in light of the likely significant
increases in the volume of subject imports at prices that would undersell the domestic like product and
significantly depress U.S. prices, revocation of the order would likely have a significant adverse impact
on the domestic industry .

The domestic industry’ s trade and financial indicators were mixed during the period of these
second reviews. The quantity of domestic shipments of pure magnesium by US Magnesium, the sole
remaining domestic producer after 2001, increased steadily from *** metric tonsin 2003 to *** metric
tonsin 2005, as did the unit values of those shipments.®** The number of production workers remained
stable, while wages increased. The company was***. US Magnesium’s improvement in operating
performance appears to be attributable to the substantial upgrades in technology discussed earlier, as
reflected in the *** in 2005 compared to previous years. Nevertheless, the industry’s*** operating
performance during much of the 2000-2005 review period supports a finding that the industry is
vulnerable at the present, given the very recent and tentative nature of its ***, and recent downwards
trendsin pricing for pure magnesium. The apparent vulnerability of the domestic industry finds 