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VIEWS OF THE COMMISSION
L | INTRODUCTION

In August 1999, the Commission determined upon reconsideration that an industry in the United
States was neither materially injured nor threatened with material injury by reason of imports of
ferrosilicon from Venezuela found to be subsidized, and imports of ferrosilicon from Brazil, China,
Kazakhstan, Russia, Ukraine, and Venezuela found to be sold at less than fair value (LTFV).! The
Commission’s determination was then appealed to the U.S. Court of International Trade (CIT), which
remanded the matter to the Commission so it could conduct a hearing and.other procedures.?

In its first remand opinion issued in September 2002, the Commission again made negative
determinations.> Upon review, the CIT affirmed the Comrfxission in part and remanded the matter to the
Commission for further explanation concemiﬁg certain issues.*

In its second remand opinion, the Commission also made negative determinations.” On May 12,

2004, the Court remanded the matter again for further explanation.® On December 3, 2004, the Court

! Ferrosilicon from Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, Inv. Nos. 303-TA-23,
731-TA-566-570, 731-TA-641 (Reconsideration), USITC Pub. 3218 (Aug. 1999) (“1999 Reconsideration
Opinion™). The Commission had originally made affirmative determinations in these investigations in
1993 and 1994. Ferrosilicon from the People’s Republic of China, Inv. No. 731-TA-566 (Final), USITC
Pub. 2606 (March 1993); Ferrosilicon from Kazakhstan and Ukraine, Inv. Nos. 731-TA-567, 569 (Final),
USITC Pub. 2616 (March 1993); Ferrosilicon from Russia and Venezuela, Inv. Nos. 731-TA-568, 570
(Final), USITC Pub. 2650 (June 1993); Ferrosilicon from Brazil, Inv. No. 731-TA-641 (Final), USITC
Pub. 2722 (Jan. 1994). '

? Elkem Metals Co. v. United States, 193 F. Supp.2d 1314 (Ct. Int’l Trade 2002) (“Elkem IV”).

? Ferrosilicon from Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, Inv. Nos. 303-TA-23,
731-TA-566-570, 731-TA-641 (Final)(Reconsideration)(Remand), USITC Pub. 3531 (Sept. 2002) (“2002

Remand Opinion”).
4 Elkem Metals Co. v. United States, 276 F. Supp.2d 1296 (Ct. Int’l Trade 2003) (“Elkem V™).

3 Ferrosilicon from Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, Inv. Nos. 303-TA-23,
731-TA-566-570, 731-TA-641 (Final)(Reconsideration)(Second Remand), USITC Pub. 3627 (Sept.

2003) (“2003 Remand Opinion™).
¢ Elkem Metals Co. v. United States, Slip op. 04-49 (Ct. Int’] Trade May 12, 2004) (“Elkem VI”).




issued an opinion modifying and clarifying the order it issued on May 12, 2004 in certain respects.” We
provide below the further explanation requested by the Court. We again determine that an industry in the
United States was neither materially injured nor threatened with material injury by reason of subject
imports of ferrosilicon.

IL. BACKGROUND

The August 1999 Commission opinion provides a comprehensive background explaining the
circumstances that led the Commission to institute reconsideration proceedings.® We incorporate by
reference that discussion here.

Various domestic ferrosilicon producers subsequently filed suits at the CIT challenging the
Commission’s negative determinations on reconsideration. The CIT issued its first opinion on the merits
in this matter on February 21, 2002. It concluded that the Commission had inherent authority to
reconsider its. original injury determinations, that reconsideration “is particularly appropriate where after-
discovered fraud is alleged,” and that the Commission instituted these proceedings in a timely manner.” It
further concluded that the Commission acted inconsistently with its own regulations, and with the notice
instituting the reconsideration proceedings, by not conducting a hearing specifically directed to the
reconsideration proceedings.'® The CIT consequently remanded the matter to the Commission fo? further
proceedings. It did not, however, address the plaintiffs’ claims concerning the merits of the
Commission’s opinion on reconsidefation."

Pursuant to the CIT’s order, the Commission conducted remand proceedings in which it reopened

7 Elkem Métals Co. v. United States, Slip op. 04-152 (Ct. Int’]l Trade Dec. 3, 2004) (“Elkem VII™).
§ 1999 Reconsideration Opinion, USITC Pub. 3218 at 4-6.

% Elkem 1V, 193 F. Supp.2d at 1320-22.

19 Elkemn IV, 193 F. Supp.2d at 1324.

I See Elkem IV, 193 F. Supp.2d at 1319.



the record, conducted a hearing, and permitted the parties to submit several rounds of briefs. In September '
2002 it reached negative determinations on remand. The grounds for these determinations were very
similar to those articulated in the 1999 opinion, although the Commission modified the 1999 opinion in
several respects.

Specifically, in the September 2002 remand opinion, the Commission concluded that the
applicable statute authorized it to use best information évailable {BI1A) and to take adverse inferences
against domestic producers American Alloys, Inc. (American Alloys), CC Metals and Alloys, Inc.
(CCMA), and Elkem Metals Co. (Elkem), because each of these firms impeded the Commission’s
investigations.' It also found, using BIA and adverse inferences, that domestic ferrosilicon prices
throughout the original periods of investigation were affected by a price-fixing conspiracy in which
American Alloys, CCMA, and Elkem (collectively “the conspirators™) engaged during the original period
of investigation.”® It then found that the volume of subject imports was not significant, that the subject
imports did not have significant price effects on the domestic industry, and that, because of the lack of

volume and price effects, the subject imports had no significant impact on the domestic industry.'*

122002 Remand Opinion, USITC Pub. 3531 at 8-9. These proceedings are governed by the statute as
it existed before the Uruguay Round Agreements Act (URAA) became effective. See id. at 9; 1999
Reconsideration Opinion, USITC Pub. 3218 at 6 & n.7. The pre-URAA statute stated that: -

In making [its] determinations under this title . . . the Commission shall, whenever a party or any
other person refuses or is unable to provide information requested in a timely manner and in the
form required, or otherwise significantly impedes an investigation, use the best information
otherwise available.

19 U.S.C. § 1677¢(c)(1988).

12 2002 Remand Opinion, USITC Pub. 3531 at 9-15. Subsequent to the original Commission
investigations, Elkem and American Alloys each pleaded guilty to criminal charges of conspiring to fix
prices of commodity ferrosilicon from at least as early as late 1989 and continuing at least until mid-1991,
a violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. CCMA’s predecessor firm, SKW Metals &
Alloys, Inc. (SKW), and an SKW officer were convicted of violating Section 1 of the Sherman Act by
conspiring to fix ferrosilicon prices.

' 2002 Remand Opinion, USITC Pub. 3531 at 16-18.
3



The CIT issued a second opinion in June 2003. It affirmed the Commission’s findings that
" American Alloys, CCMA, and Elkem impeded the Commission investigations by failing to disclose
information about the price-fixing conspiracy.” The Court stated that in light of the conspirators’
material misrepresentations and omissions with respect to the information they furnished to the
Commission concerning how they established prices during the original periods of investigation, “jt is
difficult to think of a situation where the use of the ‘informal club’ of BIA might be more warranted.”!¢
The Court also afﬁrmed the Commission’s conclusion, based on use of BIA, that the conspiracy affected
prices charged by all domestic ferrosilicon producers during the period from October 1, 1989 through
June 30, 1991."7 This is the period for which there were judicial findings that the price-fixing conspiracy
was in existence. Using the same terminology as did the CIT in Elkem V, we will call this period “the
Conspiracy Period.” The court affirmed the Commission’s findings on price depression and suppression
with respect to the entire original period of investigation,'® and affirmed the Commission’s findings on
underselling with respect to the Conspiracy Period."” It determined that the Commission’s use of an
adverse inference to conclude that the conspiracy affected prices for those portions of the original period
of investigation outside the Conspiracy Period was not supported by substantial evidence, and remanded
the r‘natter to the Commission for further proceedings.?

In its second remand opinion, the Commission concluded, using BIA, that “even if the conspiracy

ceased to exist at the conclusion of the Conspiracy Period, it continued to affect prices charged by the

15 Elkem V, 276 F. Supp.2d at 1304-05.

16 Elkem V, 276 F. Supp. 2d at 1305 (citation omitted).

" Elkem V, 276 F. Supp.2d at 1309-13.

8 Elkem V, 276 F. Supp.2d at 1306-08.

¥ Elkem V, 276 F. Supp.2d at 1311.

? Elkem V, 276 F. Supp.2d at 1313-16.



" domestic industry into the Subsequent Period.”' It reaffirmed the findings it made in its 2002
determination concerning subject import volume and price effects, and the impact of subject imports on
the domestic industry.?

In its May 2004 remand opinion, the Court determined that the Commission properly used the -
antidumping and countervailing duty laws, rather than antitrust laws, to evaluate the effects of the price-
fixing éonspiracy on U.S. prices for ferrosilicon for those portions of the original period of investigation
outside the Conspiracy Period.? The Court also reaffirmed that the Commission properly concluded that
“[tJhe Conspirators’ failure to reveal the price-fixing scheme hindered the proper analysis of the
conditions of competition in the domestic ferrosilicon industry and any effects dumped and subsidized
ferrosilicon imports may have had on domestic prices.”? Consequently, the Commission’s ability to use
BIA was not limited to the Conspiracy Period, but encompassed the other portions of its original period of

investigation as well.** The Court, however, found that the conclusions the Commission made concerning

the effects of the conspiracy on domestic ferrosilicon prices during the Subsequent Period were not
supported by substantial evidence, and consequently remanded them. The Commission subsequently
filed a Motion for Reconsideration of portions of the CIT’s May 2004 opinion. In its December 2004
opinion, the Court denied the motion but clarified some of the remand instructions it issued in May. It did
not modify the scope of the remand.

The Commission instituted the instant proceedings after issuance of the May 2004 remand order.

2! 2003 Remand Opinion, USITC Pub. 3627 at 8. The “Subsequent Period” is the portion of the
original period of investigation subsequent to July 1, 1991. The Commission found that the conspiracy
did not affect prices for the portion of the original period of investigation preceding the Conspiracy
Period. 1d. at 8 n.47. This period will be referred to as the “Prior Period.”

2 2003 Remand Opinion, USITC Pub. 3627 at 8-9.

2 Elkem V1, Slip op. at 10-12.

% Elkem V1, Slip op. at 14-15.

2 See Elkem VI, Slip op. at 13-15.




It provided the parties with the opportunity to submit comments on five issues relating to findings in the
- 2003 remand determination that the Court remanded in Elkem V1.2 CCMA and Elkem were the sole
parties to file comments.

III. RESPONSES TO INQUIRIES POSED BY THE
COURT OF INTERNATIONAL TRADE

A, Applicable Legal Standard

In Elkem V, the Court remanded the proceedings “so that the ITC may set forth the evidentiary
basis for the adverse inference that the price-fixing conspiracy affected prices throughout the entire |
Original POL.”?" In its 2003 remand determination, the Commission initially explained how it would
attempt to set forth the evidentiary basis for any finding éonceming whether the conspiracy affected U.S.
ferrosilicon prices for those portions of the original period of investigation outside the Conspiracy Period.
First, the Commission explained that “[tjhe record in these proceedings does not contain accurate
information from the conspirators concerning how tﬁey established ferrosilicon prices during any portion
of the original periods of investigation.”?® It referred back to its findings in 1999 tﬁat the conspirators
misled the Commission in the original injury investigations by providing félse hearing testimony,
inaccurate questionnaire responses, and misleading written submissions concerning how they established
prices during the original period of investigation. The CIT had previously agreed, in particular, that “[nJo
credible argument can be made that the I;I’C questionnaires were answered truthfully and responsively.”?

Consequently, the Commission stated that it would use BIA to ascertain how prices were established

2% 69 Fed. Reg. 36102 (June 28, 2004). The Commission did not solicit additional comments after
issuance of the December 2004 opinion, since that opinion did not modify the scope of the remand
directed in May.

7 Elkem V, 276 F. Supp.2d at 1315.
% 2003 Remand Opinion, USITC Pub. 3627 at 4 (emphasis in original).

» Elkem V, 276 F. Supp.2d at 1304.



during the Subsequent Period.*® *!

Second, the Commission stated that the information available consisted of: (1) the ﬁnding, which
the CIT had previously upheld, that the conspiracy was a significant condition of competition affecting
pricing during the Conspiracy Period and (2) pricing information in the record. The Commission stated
that it would compare prices between the Conspiracy Period and the Subsequent Period to ascertain
whether pricing patterns changed.*

Nothing in the CIT’s prior opinions calls this methodological approach into question. The CIT
has twice upheld the Commission’s authority to use BIA and take adverse inferences in this proceeding.
It has observed that, pursuant to Federal Circuit precedént:

Noncooperation by parties or other persons may . . . be penalized, at least in the eyes of

those parties or persons, by the ITC’s mandatory use of whatever other best information

it may have available. In short, one may view the best information rule . . . as an

investigative tool, which that agency may wield as an informal club over recalcitrant

parties or persons whose failure to cooperate may work against their best interest.®
The Court found in Elkem V that the Commission was entitled to use BIA and take adverse inferences in .
this proceeding because:

No credible argument can be made that the ITC questionnaires were answered truthfully

and responsively. It is uncontested that the questionnaires distributed to the domestic

producers requested information pertaining to the way in which domestic prices for

ferrosilicon were determined. [Footnote omitted.] None.of the Conspirators revealed the
agreement to create a floor price in their questionnaire responses. Rather, “the

3 2003 Remand QOpinion, USITC Pub. 3627 at 4.

3' Commissioner Lane and Commissioner Pearson did not participate in the prior Commission
proceedings in this matter. As a result of their initial review of the record in these proceedings, they join
several findings previously made by the Commission that the CIT has upheld. These include: (1) that the
Commission has the authority to conduct reconsideration proceedings; (2) that the conspirators impeded
the Commission investigations by failing to provide accurate information concerning how they
established prices during any portion of the original period of investigation; and (3) that in such
circumstances the use of BIA by the Commission is appropriate.

32 2003 Remand Opinion, USITC Pub. 3627 at 5.

# Elkem V, 276 F. Supp.2d at 1304, quoting Atlantic Sugar v. United States, 744 F.2d 1556, 1560
(Fed. Cir. 1984) (ellipses in original).




Commission was told repeatedly that prices in the ferrosilicon market were established
solely on the basis of marketplace competition.” Remand Determination at 5. In light of
the importance of the price effects element of the ITC’s material injury analysis in the
original investigations and “the price-sensitive nature of competition among ferrosilicon
suppliers” the ITC found to exist in the original investigations, see Reconsideration
Determination at 28 (internal quotation omitted), the ITC reasonably concluded that the
failure of the Conspirators to divulge the existence of the price-fixing conspiracy
“significantly impeded” its investigation within the meaning of 19 U.S.C. § 1677¢(c).
[Citations omitted.] Indeed, it is difficult to think of a situation where the use of the
“informal club,” [citation omitted] of BIA might be more warranted.*

Elkem VI contains a discussion indicating that the Commission’s use of BIA was not required to be
limited to the Conspiracy Period:

The questionnaires distributed by the ITC requested information about the domestic

producers’ pricing decisions, which was directly relevant to the ITC’s material injury

determination. See Reconsideration Determination at 9 (“[BJecause price is so central an

issue .in Commission antidumping and countervailing duty investigations, the testimony

and written submissions that parties present to the Commission often focus extensively

on pricing issues.”) The Conspirators’ failure to reveal the price-fixing scheme hindered

the proper analysis of conditions of competition in the domestic ferrosilicon industry and

any effects dumped and subsidized ferrosilicon imports may have had on domestic

prices.*

Elkem V also elaborated on the legal standard applicable in these investigations for the
Commission to take adverse inferences. It summarized the adverse inference rule as follows: “[Wlhen a
party has relevant evidence within his control which he fails to produce, that failure gives rise to an
inference that the evidence is unfavorable to [that party].”*® It quoted authority stating that a “lack of
cooperation in responding to the questionnaires is a sound basis for drawing an adverse inference against

the domestic industry.”’ It further stated that while the Commission has discretion in deciding whether

or not to draw an adverse inference, its decision must be based upon a sound rationale, and it may not use

3 Elkem V, 276 F. Supp.2d at 1304-05.
% Elkem V1, Slip op. at 14-15.
3 Elkem V, 276 F. Supp.2d at 1308 (bracketing in original; internal quotation omitted).

37 Elkem V, 276 F. Supp. 2d at 1308, quoting Chung Ling Co. v. United States, 805 F. Supp. 45, 49
(Ct. Int’l Trade 1992).



the inference to reach a conclusion that appears to be at odds with known facts.>®

B. Analysis of Facts Available

We again find that, given the nature of the facts available to the Commission, the approach of
comparing pricing patterns during the Conspiracy Period with those during the Subsequent Period is a
reasonable one.** In its Comments, Elkem itself Has acknowledged that “the purpose of a price-fixing
conspiracy is to charge higher prices than could otherwise be realized.” The CIT has sustained the
Commission’s finding that the conspiracy affected U.S. ferrosilicon prices during the Conspiracy Period.
Thus, using Elkem’s phrasing, during the Conspiracy Period, the domestic industry charged higher prices
than it would have but for the conspirécy. H

Elkem, in its Comments on Third Remand, contends in essence that the domestic industry
established prices differently in the Subsequent Period than it did during the Conspiracy Period. It
maintains that, absent evidence to the contrary, the Commission should presume that ferrosilicon prices
during the Subsequent Period were established pursuant to marketplace forces because ferrosilicon is a
commodity product sold by numerous suppliers pursuant to competitive bidding.*!

We see no legal or factual basis to make the presumption requested by Elkem. As éxplained
above, the Commission sought information from Elkem and the other conspirators in the original

producers’ questionnaires concerning factors affecting prices during the original period of investigation.

% Elkem V, 276 F. Supp.2d at 1315. As we explain in section IIL.D. below, we have complied with
the legal standards articulated by the CIT.

% Elkem VI did not suggest that the technique of comparing prices charged during the Conspiracy
Period and the Subsequent Period to ascertain whether there were changes in pricing patterns was flawed.
Instead, the CIT’s criticism was focused on its belief that the Commission did not examine the entire
Subsequent Period in its analysis and did not evaluate factors other than the conclusion of the conspiracy
that might have affected prices. See Elkem VI, Slip op. at 17-19; Elkem VII, Slip op. at 6-7.

“ Elkem Comments on Third Remand at 6 (July 12, 2004).

. ! Elkem Comments on Third Remand at 2. As used in this opinion, the phrases “marketplace forces”
and “competitive marketplace conditions” encompass competition from dumped and/or subsidized subject
imports.



Elkem and the other conspirators impeded the investigations by'not presenting accurate or complete
information in their responses. The CIT has agreed that “[n]o credible argument can be made that the ITC
questionnaires were answered truthfully and responsively.”*? We accordingly start from the premise that
the conspirators’ questionnaire responses as to how they established prices during the original period of
investigation were unreliable. Consequently, the Commission is entitled to use BIA.

A principal justification for the BIA rule is to avoid “rewarding the uncooperative and recalcitrant
party for its failure to supply requested information.™ Yet precisely what Elkem seeks is for the
Commission to use a presumption that operates to the benefit of it and the other conspirators
notwithstanding that the Commission’s inability to obtain probative direct evidence on this point is the
fault of the conspirators, not the Commission or other parties to the proceeding. Additionally, the BIA
provision “fairly places the burden of productioh oﬁ the [party], which has in its possession the
information capable of rebutting the inference.™ During the course of these reconsideration proceedings,
the Commission reopened the record and afforded the conspirators a full opportunity to present evidence
as to what prices would have been during the original period of investigation had there been no
conspiracy. Thé principal submission the conspirators made in this regard was an economic analysis by
Dr. Joseph Kalt purporting to show that actual ferrosilicon prices the conspirators charged during the
Conspiracy Period did not systematically exceed the prices the conspirators would have been expected to
charge absent the conspiracy. We examined Dr. Kalt’s analysis carefully and found that it lacked

probative value for purposes of these proceedings.** The CIT sustained this finding.“ When they had the

“2 Elkem V, 276 F. Supp.2d at 1304.

43 Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185, 1992 (Fed. Cir. 1993).
4 Rhone Poulenc. Inc. v. United States, 899 F.2d 1185, 1190-91 (Fed. Cir. 1990).

45 2002 Remand Opinion, USITC Pub. 3531 at 11-13.

% Elkem V, 276 F. Supp.2d at 1311-13.

10



opportunity to do so, the conspirators provided no additional evidence to the Commission concerning
how &ey determined pﬁces during the Subsequent Period.

Elkem’s argument that it is entitled to an evidentiary presumption in its favor unless the
Commission can affirmatively disprove it subverts the policy on use of BIA that has been articulated by
the CIT in this case, as well as our reviewing courts generally. If any inference in this proceeding is
warranted, it is that the information the conspirators submitted in their questionnaire responses pertaining
to how they established prices during the Subsequent Period is unreliable, and that unless the record
shows a sufficiently significant change in pricing patterns that cannot be attributed to other conditions of -
competition, such as changes in demand, there is no other reliable information in the record on this issue.

Moreover, the factual premise behind Elkem’s argument is faulty. Elkem appears to believe that
a comparison of pricing patterns between the Conspiracy Period and Subsequent Period is not useful
because “the conspiracy had very little effect on prices.”” There is no probative information in the
Commission record that supports this assertion. The only authority Elkem cites for this proposition is
comments it submitted to the Commission during the second remand. The cited portions of these
comments pertain to a court decision in criminal antitrust litigation involving another firm. The
Commission has previously found that this court decision, as well as other material E&em and other
domestic producers submitted during the reconsideration proceedings to the Commission purporting to
shqw that the conspiracy had little or no effect on prices during the Conspiracy Period, lacks probative
value.®® The CIT affirmed these Commission findings.*

Consequently, the presumption Elkem seeks the Commission to use is no more than a

47 Elkem Comments on Third Remand at 3.
48 2002 Remand Opinion, USITC Pub. 3531 at 10-13.
9 Elkem V, 276 F. Supp.2d at 1311-13,

11



supposition. The CIT has stated that the Commission may not base BIA conclusions on “mere surmise.”*
This principle likewise would preclude us from accepting Elkem’s presumption, even if its use were not
diametrically contrary to the policies underlying the BIA provision.

We therefore examine the data in the record for the five quarters in the Subsequent Period for
which we have comparable pricing data.” Data were collected for three separate products; consequently,
there are six total quarterly observations for those portions of 1991 in the Subsequent Period, and nine
quarterly comparisons for 1992.

In addition to instructing the Commission to consider pricing data for the entire Subsequent
Period, the CIT directed the Commission to evaluate these prices in light of the relevant economic factors
that existed in the marketplace during that period. One such factor is changes in demand. In our 2002
remand opinion, we noted that changes in ferrosilicon prices during the period of investigation largely
paralleled changes in demand. U.S. apparent consumption of ferrosilicon declined sharply in 1991 and
rose somewhat in 1992, and prices declined sharply through 1991 and showed some increases in 19925
The CIT affirmed tﬁese findings.®

Another possible factor that could lead to a change in prices was a change in the conspirators’

30 Elkem VI, Slip op. at 33

5! The pricing data to which we refer in this opinion were collected on a quarterly basis from January
1989 through September 1992. While some pricing data were collected for the fourth quarter of 1992 and
the first two quarters of 1993 in the original investigations, it is not entirely comparable to the earlier data
due to differing specifications and response coverage. We consequently have not relied on this latter data
in our prior remand determinations, and do not do so here. See INV-Z-116 at III-1 n.1 (July 22, 2002).

52 2002 Remand Determination, USITC Pub. 3531 at 18.

3 Elkem V, 276 F. Supp.2d at 1305-07. The information available indicates that the annual
fluctuations may not have been consistent on a quarterly basis. Information in the record concerning
quarterly steel production, which Elkem asserts may be used as a proxy for quarterly ferrosilicon demand
(since a principal use of ferrosilicon is in production of steel), indicates that steel production declined
sharply during the first two quarters of 1991, rose in the third quarter, and rose very slightly during the
fourth quarter. During the first three quarters of 1992, steel production rose during two quarters and
declined during one. Elkem Comments on Third Remand, ex. 1.

12



behavior at the conclusion of the Conspiracy Period. As previously discussed, other conditions being
equal, assuming arguendo that the conspiracy ended at the end of the Conspiracy Period, and the
conspirators thereafter established prices on a different basis ~ that is, solely on the basis of marketplace
forces rather than on the basis of some combination (undisclosed to us) of marketplace forces and a
conspiracy — we wéuld expect prices to decline, given the absence of evidence that demand would have
kept prices from declining.

On an overall basis, 'pricing patterns during the Subsequent Period were generally consistent with
overall demand trends. For 1991, a year in which apparent consumption declined, the conspirators’ prices
during the fourth quarter of the year were lower than those during either the fourth quarter of 1990 or the
second quarter of 1991 (the final Conspiracy Period quarter). During 1992, when apparent consumption.
rose, the conspirators’ prices for two of the three pricing products were highef in the third quarter of 1992
(the final quarter for which we have data that may be compared with those for prior periods) than they
were during the fourth quarter of 1991. Quarterly data are mixed.*

We cannot discern any significant deviations in the Subsequent Period prices from what one

3 Comparing successive quarters, the conspirators’ prices rose during three of six quarterly
observations during the 1991 portion of the Subsequent Period. The conspirators’ prices rose during three
of nine quarterly observations during the portions of 1992 for which usable pricing data are available.
INV-Z-116, Tables III-1-3. v

To the extent it is required by the CIT’s opinion, we also examined the price movements of the
individual conspirators. The data indicate that for the substantial majority (10 of 15) of quarterly
observations during the Subsequent Period, the prices of each of the individual conspirators moved in the
same direction (i.€., in a particular quarter, all conspirators’ prices rose or all conspirators’ prices fell).
See Pricing Data Compiled from Producers’ Questionnaires. This indicates that the aggregated data
accurately represents the movements of the individual conspirators.

Consequently, Elkem’s assertion that individual conspirators’ prices “often move in opposite
directions during the post-conspiracy period,” Elkem Comments on Third Remand at 8, which is not
based on an analysis of the quarterly data, is simply wrong. Elkem further argues that the individual
conspirators’ prices did not change to the same degree during the Subsequent Period. While it is true that
there were some differentials in the magnitude of price declines among the conspirators during the
Subsequent Period, these differentials were relatively modest for the majority of the products. By
contrast, during the Conspiracy Period, for two of the three products, some conspirators’ prices declined
while others increased. ' See Pricing Data Compiled from Producers’ Questionnaires. If anything, the
pricing data pertaining to the individual conspirators show that their prices were more homogeneous
during the Subsequent Period than during the Conspiracy Period.

13



would expect given generally declining demand, with some quarterly fluctuations, during 1991, and
generally increasing dlemand, with some quarterly fluctuations, during 1992.% While the incidence of
quarterly price increases during 1992 may be less than one would expect in light of demand trends, we
observe that for two of the three pricing products, the conspirators’ prices rose during the portion of 1992
for which we can make probative pricing comparisons.”® Moreover, for the two products for which there
are 1992 pricing observations concerning subject imports, the conspirators’ prices were generally rising
.for products for which there were increasing quantities of subject imports.”” This further supports the
conclusion that subject imports were not driving movements in prices for the like product. In other
words, the subject imports did not have significant price-depressing or -suppressing effects, a conclusion
that the CIT has previously affirmed. Consequently, the available pricing data do not support a conclusion
that prices during the Subsequent Period were substantially affected by the conclusion of the conspiracy.
Elkem itself acknowledges that, immediately after the conclusion of the Conspiracy Period,
changes in the conspirators’ prices can be explained by reference to changes in demand.*® It does not
argue and the record does not indicate that there were pricing changes during the remainder of the
Subsequent Period caused by a factor other than changes in underlying demand conditions. If anything,
Elkem’s argument supports our finding that the pricing data for the Subsequent Period do not show any
decline in prices that could be attributed to a change in the manner in which the conspirators established’

prices.”

55 The referenced annual demand data are those for apparent U.S. consumption of ferrosilicon. The
quarterly data are the quarterly steel production data discussed above.

% INV-Z-116, Tables III-1-2.

57 INV-Z-116, Tables 111-1, 2, 4, 5.

%8 Elkem Comments on Third Remand at 3-5.

% In making this finding, we have followed the Court’s instructions govering how we must conduct
pricing comparisons between the Conspiracy Period and the Subsequent Period. See Elkem VII, Slip op.

(continued...)
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We have also examined the underselling 