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VIEWS OF THE COMMISSION

By decision dated September 5, 2003, a United States-Canada Binational Panel
remanded, in part, the Commission’s determinations in Softwood Lumber from Canada, Inv.
Nos. 701-TA-414 and 731-TA-928 (Final), USITC Pub. 3509 (May 2002). Upon consideration
of the remand instructions and evidence in the record of these investigations, we determine that
an industry in the United States is threatened with material injury by reason of imports of
softwood lumber from Canada found to be subsidized and sold in the United States at less than
fair value (“LTFV”).!
I Background

On May 16, 2002, the Commission determined that an industry in the United States is
threatened with material injury by reason of imports of softwood lumber from Canada found to
be subsidized and sold in the United States at LTFV.> Respondent parties subsequently
challenged the Commission’s final determinations before the United States-Canada Binational

Panel, pursuant to Article 1904 of the North American Free Trade Agreement (NAFTA).> The

'Commissioner Pearson did not participate in these investigations, either originally or
upon remand.

?Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Final), USITC
Pub. 3509 (May 2002); 67 Fed. Reg. 36068-36077 (May 22, 2002).

*Eight parties to the original investigations filed complainants with the NAFTA
Secretariat, including: Canadian Lumber Trade Alliance and constituent associations, Alberta
Forest Products Association, British Columbia Lumber Trade Council, Free Trade Lumber
Council, Ontario Forest Industries Association, Ontario Lumber Manufacturers Association, and
Quebec Lumber Manufacturers Association (collectively “CLTA”); Government of Canada,
Governments of the Provinces of Alberta, British Columbia, Manitoba, Ontario, and
Saskatchewan, and Gouvernement du Quebec, and Governments of the Northwest Territories and

1
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parties briefed and argued the case before the Panel, and on September 5, 2003, the Panel issued
its decision.* The Panel affirmed in part and remanded in part the Commission’s determinations.
With respect to the remand, the Panel stated that:

(1)  The Commission’s threat of material injury determination is hereby remanded and
on remand the Commission should consider, in its analysis of whether there is a threat of
material injury to the domestic softwood lumber industry, all of the information and data
that it considered in its present material injury determination.

In the course of its analysis, the Commission is also directed to:

(a) Consider in its threat analysis the potential negative effects on the existing
development and production efforts of the domestic industry, including efforts to develop
a derivative or more advanced version of the domestic like product.

(b) Undertake an analysis to distinguish between the contribution to threat of
injury caused by the dumped and subsidized imports and the contribution to threat caused
by the domestic industry itself.

(c) Undertake an analysis to determine whether third country imports "may have
such a predominant effect in producing the harm as to . . . prevent the [subject] imports
from being a material factor" of threat of injury.

(d) Undertake an analysis to distinguish between the contribution to threat of
injury caused by the dumped and subsidized imports and the contribution to threat caused
by engineered wood products.

(e) Undertake an analysis of the fact that there are constraints on domestic

the Yukon Territory (collectively “ Govt. of Canada”); Governments of Provinces of New
Brunswick, Nova Scotia, Prince Edward Island, and Newfoundland and Labrador, and the
Maritime Lumber Bureau of Canada (collectively “Maritime Complainants”); Abitibi-
Consolidated Inc. (“Abitibi”); Doman Industries Ltd. and Enyeart Cedar Products, LLC
(“Doman/Enyeart”); Ontario Forest Industries Association and the Ontario Lumber
Manufacturers Association (“OFIA/OLMA”); Tembec Inc. (“Tembec”); and Weyerhaeuser
Company (“Weyerhaeuser”) (hereinafter collectively referred to as Complainants).

*Certain Softwood Lumber Products from Canada, USA-CDA-2002-1904-07 (September
5, 2003) (“Panel Decision”).
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production of softwood lumber in order to distinguish between the contribution to threat
of injury caused by the dumped and subsidized imports and the contribution to threat of
injury caused by the fact that there are insufficient timber supplies in the United States;
and

(f) Undertake an analysis to distinguish between the threat of injury caused by the
dumped and subsidized imports and the potential contribution to threat caused by the
cyclical nature of the softwood lumber industry.

2) The Panel remands the Commission's holdings that square-end bed frame
components and flangestock are part of the single domestic like product for the
continuum of species that comprise softwood lumber and instructs the Commission on
remand to consider, based on the existing record evidence, all six like product factors to
determine whether square-end bed frame components and flangestock are part of a
continuum of softwood lumber products defined as a single domestic like product.

3) The Panel remands the Commission’s decision to cross-cumulate in the context of
a threat of material injury determination and instructs the Commission to reconsider its
interpretation of the statute with respect to cross-cumulation in the context of a threat
determination and, applying the fresh interpretation, reach an appropriate conclusion. In
revisiting the questions of how to interpret and apply the statute, the Commission should
consider the relevant arguments of the parties and should reach a reasoned conclusion.’
We have considered the record as a whole in light of the instructions in the Panel’s
‘opinion. Having considered the Panel’s instructions and having examined the record consistently
with those instructions, we again determine that an industry in the United States is threatened

with material injury by reason of imports of softwood lumber from Canada found to be

subsidized and sold in the United States at LTFV.® Because the Panel affirmed the

SPanel Decision at 112-114.

5The administrative record contains substantial evidence to support our conclusions. We
are mindful that the Panel will review our determination under the substantial evidence standard
and that a basic tenet of that standard as set forth by the Supreme Court is that “the possibility of
drawing two inconsistent conclusions from the evidence does not prevent an administrative
agency's finding from being supported by substantial evidence.” Consolo v. Federal Maritime
Commission, 383 U.S. 607, 620 (1966), quoted in Matsushita Elec. Indus. Co. v. United States,

3
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Commission’s domestic like product findings regarding western red cedar and eastern white pine,
as well as its findings regarding Maritime Provinces, effects of subsidies or dumping, and
consideration of the nature of the subsidy and its likely trade effects,” the Commission does not
reconsider those issues and adopts its prior views on those issues in their entirety.® > We also
incorporate in full our discussion of issues, including domestic industry and related parties, use
of publicly available information, conditions of competition, and material injury analysis of
volume, price effects and impact of subject imports, which were not subject to the appeal.’® !!
With respect to the domestic like product issues of square-end bed frame components and
flangestock, the issue of cross-cumulation, and the threat of material injury analysis and
determinations, we incorporate in full our prior findings, analysis and conclusions on the certain

remanufactured products, conditions of competition, cross-cumulation, material injury analysis of

750 F.2d 927, 933 (Fed. Cir. 1984); accord Committee for Fairly Traded Venezuelan Cement v.
United States, Slip Op. 03-95 at 14 (CIT, July 28, 2003).

"Panel Decision at 114-115.
8S_ec_ USITC Pub. 3509 at 3-13, 27-29, 30-31, and 39.

*Commissioner Lane has considered the record evidence in these investigations regarding
domestic like product, Maritime Provinces, effects of subsidies or dumping, and consideration of
the nature of the subsidy and its likely trade effects and adopts the Commission’s prior views on
these issues in their entirety.

10See USITC Pub. 3509 at 16-27, and 31-37.

"Commissioner Lane has considered the record evidence in these investigations
regarding the discussion of issues, including domestic industry and related parties, use of
publicly available information, conditions of competition, the material injury analysis of volume,
price effects and impact of subject imports, which were not subject to the appeal in this matter,
and adopts the Commission’s prior views on these issues in their entirety.

4
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volume, price effects and impact of subject imports, and threat of material injury by reason of

subject imports,'? 1

as supplemented and further explained below in Tesponse to the Panel’s
instructions.

In the ensuing pages of these Views of the Commission, we articulate reasoned and
detailed explanations for issues material to our determinations so that our decisional path “may
1.14

reasonably be discerned” by the Pane

II. Domestic Like Product Issues of Square-End Bed Frame Components and
Flangestock

The Panel remanded in part the Commission’s domestic like product finding for
consideration “based on the existing record evidence” of “all six like product factors to determine
whether square-end bed frame components and flangestock are part of a continuum of softwood

lumber products defined as a single domestic like product.”’

12See USITC Pub. 3509 at 13-15, 21-27, 29-44.

*Commissioner Lane has considered the record evidence in these investigations
regarding findings, analysis and conclusions in the original Views of the Commission on certain
remanufactured products, conditions of competition, cross-cumulation, the material injury
analysis of volume, price effects and impact of subject imports, and threat of material injury by
reason of subject imports, and adopts the Commission’s prior views on these issues in their
entirety, as supplemented and further explained in this opinion.

Statement of Administrative Action to the Uruguay Round Agreements Act of 1994,
H.R. Rep. No. 103-316, Vol. 1 (“SAA”) at 892 (“Existing law . . . requires that issues material to
the agency’s determination be discussed so that the “‘path of the agency may reasonably be
discerned’” by a reviewing court. See, e.g., Ceramica Regiomontana, S.A. v. United States, 810

F.2d 1137, 1139 (Fed. Cir. 1987)(quoting Bowman Transportation v. Arkansas-Best Freight Sys.,
419 U.S. 281, 286 (1974).” See also Wheatland Tube Co. v. United States, 161 F.3d 1365, 1369-

70 (Fed. Cir. 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 469 (1995).
5Panel Decision at 20-25 and 113.
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In its final determinations in these investigations, the Commission considered three
domestic like product issues, specifically whether western red cedar (“WRC”), eastern white pine
(“white pine”), or certain remanufactured products were separate domestic like products. The
Commission found that there was a single domestic like product consisting of a continuum of
softwood lumber products.'®

The panel affirmed the Commission’s finding that there are no clear dividing lines
between the numerous spécies that comprise the continuum of softwood lumber products and its
decision not to define either WRC or white pine as a separate domestic like product.”” We
hereby adopt and incorporate by reference the Commission’s previous findings for purposes of
these remand determinations. The panel remanded the Commission’s finding that certain
remanufactured products (more specifically square-end bed frame components and flangestock)
are part of a continuum of softwood lumber products defined as a single domestic like product.

Square-end bed frame components are used, along with radius-end bed frame
components,'® in the manufacture of frames for mattress box springs.”® Flangestock is an

engineered, long-length specialty wood product made from softwood lumber, used by I-beam (or

165 oftwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928 (Final), USITC
Pub. 3509 at 3-15 (May 2002).

17Panel Decision at 15-20.

1®Radius-end bed frame components were specifically excluded from the scope of these
investigations, along with certain box spring frame kits and assembled box spring frames. See,
e.g., Certain Softwood Lumber Products from Canada, 67 Fed. Reg. 15545, 15546 (Apr. 2, 2002)
(Commerce’s final countervailing duty determination).

See, e.g., Abitibi’s March 19, 2002, Prehearing Brief at 1.
6
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I-joist)® manufacturers as a component of fabricated structural wood members, which are used

primarily as floor joists.*

A. Background: The Interplay and Allocation of Statutory
Responsibilities between Commerce and the Commission

Under the statutory scheme, Congress delegated to Commerce the responsibility to define
the scope of imported goods subject to antidumping and countervailing duty investigations.?
The scope of an investigation identifies the merchandise produced in the subject country that is
subject to investigation.”

Whereas the Commission must accept Commerce’s determination of the scope of the

imported merchandise that is subject to investigation,* Congress delegated responsibility to the

®-joist beams were specifically excluded from the scope of these investigations. See,
e.g., Certain Softwood Lumber Products from Canada, 67 Fed. Reg. 15545, 15546 (Apr. 2,
2002).

See, e.g., Tembec’s Prehearing Brief at 35.

2Gee, e.g., 19 U.S.C. §§ 1671d(b)(1), 1673d(b)(1) (providing, inter alia, that the
Commission must determine whether an industry in the United States is threatened with material
injury “by reason of import, or sales (or the likelihood of sales) for importation, of the
merchandise with respect to which the administering authority has made an affirmative
determination” under 19 U.S.C. § 1671d(a) and 19 U.S.C. § 1673d(a), respectively) (emphasis
added).

BSee, e.g., 19 U.S.C. §§ 1671(a)(1), 1671d(a)(1), 1673(1), 1673d(a)(1), 1677(25).

#See, e.g., Hosiden Corp. v. Advanced Display Mfrs. of America, 85 F.3d 1561, 1568
(Fed. Cir. 1996); Mitsubishi Electric Corp. v. United States, 898 F.2d 1577, 1584 (Fed. Cir.
1990); Goss Graphics System, Inc. v. United States, 33 F. Supp.2d 1082, 1093 (CIT 1998), aff’d,
216 F.3d 1357 (Fed. Cir.), reh’g and reh’g en banc denied, (Fed. Cir. 2000); NEC Corp. v.
United States, 36 F. Supp.2d 380, 383 (CIT 1998), aff’d, 151 F.3d 1361 (Fed. Cir. 1998), cert.
denied, 525 U.S. 1139 (1999); Makita Corp. v. United States, 974 F. Supp. 770, 783 (CIT 1997);
Algoma Steel Corp. v. United States, 688 F. Supp. 639, 644 (CIT 1988), aff’d, 865 F.2d 240,

7
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Commission alone to determine what domestic product is like the imported articles Commerce
has identified. The statute defines “domestic like product” as “a product which is like, or in the
absence of like, most similar in characteristics and uses with, the article subject to an
investigation ... .”® The domestic like product then becomes the basis for the Commission’s
identification of and analysis of the relevant domestic industry,” and ultimately the
Commission’s determination whether that domestic industry is, for example, threatened with
material injury by reason of subject imports.”’ Thus, Commerce’s scope defines the bounds of

subject merchandise for which the Commission must identify a domestic like product.

241-42 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).
519 U.S.C. § 1677(10).

%19 U.S.C. § 1677(4)(A) (defining the relevant industry as the “producers as a whole of a
domestic like product, or those producers whose collective output of the domestic like product
constitutes a major proportion of the total domestic production of that product”); see also, e.g.,
Certain Polyester Staple Fiber from Korea and Taiwan, Inv. Nos. 731-TA-825 to 826 (Final),
USITC Pub. 3300 (May 2000) (finding two domestic like products, low-melt and all other PSF,
and defining two corresponding domestic industries); Certain Brake Drums and Rotors from
China, Inv. No. 731-TA-744 (Final), USITC Pub. 3035 (Apr. 1997) (finding two domestic like
products, aftermarket brake drums and aftermarket brake rotors, and defining two corresponding
domestic industries).

YSee, e.g., 19 U.S.C. § 1677(F)(i) (“In determining whether an industry in the United
States is threatened with material injury by reason of imports (or sales for importation) of the
subject merchandise ... .”); see also, e.g., Certain Polyester Staple Fiber from Korea and Taiwan,
Inv. Nos. 731-TA-825 to 826 (Final), USITC Pub. 3300 (May 2000) (making separate injury
determinations for the domestic industry producing low-melt fiber and for the domestic industry
producing all other polyester staple fiber); Certain Brake Drums and Rotors from China, Inv.
No. 731-TA-744 (Final), USITC Pub. 3035 (Apr. 1997) (finding that an industry in the United
States is materially injured by reason of subject imports of brake rotors, but finding that an
industry in the United States is not materially injured or threatened with material injury by reason
of subject imports of brake drums from China).
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B. Factual Background on the Variety of Softwood Lumber Products
in the Scope of These Investigations and Produced in the United States

In its final determinations,”® Commerce defined the scope té include a variety of softwood
lumber products, including western red cedar and eastern white pine as well as pallet components
and door and window frame parts. Its final determinations defined the imported merchandise
within the scope of these investigations as follows —

softwood lumber, flooring and siding (softwood lumber products). Softwood
lumber products include all products classified under headings 4407.1000,
4409.1010, 4409.1090, and 4409.1020, respectively, of the Harmonized Tariff
Schedule of the United States (HTSUS), and any softwood lumber, flooring and
siding described below. These softwood lumber products include:

(1) coniferous wood, sawn or chipped lengthwise, sliced or peeled,
whether or not planed, sanded or finger-jointed, of a thickness
exceeding six millimeters;

(2) coniferous wood siding (including strips and friezes for parquet
flooring, not assembled) continuously shaped (tongued, grooved,
rabbeted, chamfered, V-jointed, beaded, molded, rounded or the
like) along any of its edges or faces, whether or not planed, sanded
or finger-jointed;

(3) other coniferous wood (including strips and friezes for parquet
flooring, not assembled) continuously shaped (tongued, grooved,
rabbeted, chamfered, V-jointed, beaded, molded, rounded or the
like) along any of its edges or faces (other than wood mouldings
and wood dowel rods) whether or not planed, sanded or finger-
jointed; and

(4) coniferous wood flooring (including strips and friezes for
parquet flooring, not assembled) continuously shaped (tongued,
grooved, rabbeted, chamfered, V-jointed, beaded, molded, rounded
or the like) along any of its edges or faces, whether or not planed,
sanded or finger-jointed.”

BSee, e.g., 67 Fed. Reg. 15545 (Apr. 2, 2002); 67 Fed. Reg. 15539 (Apr. 2, 2002).

®Commerce noted that although the HTSUS subheadings are provided for convenience
and U.S. Customs purposes, the written description of the merchandise under investigation is

9
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dispositive. According to Commerce, the following products are excluded from the scope of
these investigations (Group A):

(1) Trusses and truss kits, properly classified under HTSUS 4418.90;
(2) I-Joist beams;

(3) Assembled box spring frames;

(4) Pallets and pallet kits, properly classified under HTSUS 4415.20;
(5) Garage doors;

(6) Edge-glued wood, properly classified under HTSUS 4421.90.98.40;
(7) Properly classified complete door frames;

(8) Properly classified complete window frames; and

(9) Properly classified furniture.

Commerce also excluded from the scope of these investigations the following products, but only
if they meet certain requirements (Group B):

(1) Stringers (pallet components used for runners): if they have at least two notches on
the side, positioned at equal distance from the center, to properly accommodate forklift
blades, properly classified under HTSUS 4421.90.98.40.

(2) Box-spring frame kits: if they contain the following wooden pieces — two side rails,
two end (or top) rails and varying numbers of slats. The side rails and the end rails
should be radius-cut at both ends. The kits should be individually packaged, they should
contain the exact number of wooden components needed to make a particular box spring
frame, with no further processing required. None of the components exceeds 1" in actual
thickness or 83" in length.

(3) Radius-cut box-spring-frame components, not exceeding 1" in actual thickness or 83"
in length, ready for assembly without further processing. The radius cuts must be present
on both ends of the boards and must be substantial cuts so as to completely round one
comer.

(4) Fence pickets requiring no further processing and properly classified under HTSUS
4421.90.70, 1" or less in actual thickness, up to 8" wide, 6' or less in length, and have
finials or decorative cuttings that clearly identify them as fence pickets. In the case of
dog-eared fence pickets, the comers of the boards should be cut off so as to remove
pieces of wood in the shape of isosceles right angle triangles with sides measuring 3/4
inch or more.

(5) U.S. origin lumber shipped to Canada for minor processing and imported into the
United States, is excluded from the scope of the investigations if the following conditions
are met: (a) the processing occurring in Canada is limited to kiln-drying, planing to
create smooth-to-size board, and sanding, and (b) if the importer establishes to Customs'
satisfaction that the lumber is of U.S. origin.

10
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Commerce determined that the scope of these investigations involved a single class or kind of

(6) Softwood lumber products contained in single family home packages or kits,
regardless of tariff classification, are excluded from the scope of the orders if the
following criteria are met:

(A) The imported home package or kit constitutes a full package of the number of
wooden pieces specified in the plan, design or blueprint necessary to produce a home of
at least 700 square feet produced to a specified plan, design or blueprint;

(B) The package or kit must contain all necessary internal and external doors and
windows, nails, screws, glue, subfloor, sheathing, beams, posts, connectors and if
included in purchase contract decking, trim, drywall and roof shingles specified in the
plan, design or blueprint;

(C) Prior to importation, the package or kit must be sold to a retailer of complete home
packages or kits pursuant to a valid purchase contract referencing the particular home
design plan or blueprint, and signed by a customer not affiliated with the importer;

(D) The whole package must be imported under a single consolidated entry when
permitted by the U.S. Customs Service, whether or not on a single or multiple trucks, rail
cars or other vehicles, which shall be on the same day except when the home is over
2,000 square feet;

(E) The following documentation must be included with the entry documents: (1) A
copy of the appropriate home design, plan, or blueprint matching the entry; (2) A
purchase contract from a retailer of home kits or packages signed by a customer not
affiliated with the importer; (3) A listing of inventory of all parts of the package or kit
being entered that conforms to the home design package being entered; (4) In the case of
multiple shipments on the same contract, all items listed in E(3) which are included in the
present shipment shall be identified as well.

Commerce specified that “[IJumber products that Customs may classify as stringers, radius cut
box-spring-frame components, and fence pickets, not conforming to the above requirements, as
well as truss components, pallet components, and door and window frame parts, are covered
under the scope of this investigation and may be classified under HTSUS subheadings
4418.90.40.90, 4421.90.70.40 and 4421.90.98.40. On January 24, 2002, Customs informed the
Department of certain changes in the 2002 HTSUS affecting these products. Specifically,
subheading 4418.90.40.90 and 4421.90.98.40 were changed to 4418.90.45.90 and 4421.90.97 .40,
respectively.” 67 Fed. Reg. at 15546 to 15547. In the published antidumping determination,
Commerce did not list product exclusions and referred to the “Issues and Decision
Memorandum” for a “complete description of the scope of this investigation, including an
itemized list of all product exclusions.” 67 Fed. Reg. at 15539.

11
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subject merchandise.”® There is no dispute that imports from Canada of square-end bed frame
components and flangestock are within the scope of merchandise subject to investigation defined

by Commerce, as are other remanufactured products,* other finger-jointed products,* and other

0See, e.g., 67 Fed. Reg. 15546 to 15548; March 21, 2002 Issues and Decision
Memorandum for the Antidumping Duty Investigation of Certain Softwood Lumber Products
from Canada (Inv. A-122-838) (hereinafter “Commerce’s March 21, 2002, Issues and Decision
Memorandum”). If Commerce finds that there is more than one class or kind of merchandise in
the scope of an investigation, then it will calculate a separate antidumping or countervailing duty
margin for each class or kind of merchandise. See, €.g., Certain Brake Drums and Brake Rotors
from the People’s Republic of China, 62 Fed. Reg. 9160 (Feb. 28, 1997) (finding two classes or
kinds of merchandise, brake drums and brake rotors, and calculating separate dumping margins
for each). The Commission’s domestic like product findings, however, need not track
Commerce’s class or kind findings. See, e.g., Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d
1561, 1568-69 (Fed. Cir. 1996) (Commission may find a single like product corresponding to
several different classes or kinds defined by Commerce); Torrington Co. v. United States, 747 F.
Supp. 744, 748-53 (CIT 1990), aff’d, 938 F.2d 1278, 1280 (Fed. Cir. 1991) (affirming -
Commission determination of six like products in investigations where Commerce found five
classes or kinds).

3Commerce excluded a specific list of remanufactured products from the scope of
investigation, such as trusses and truss kits, I-joist beams, garage doors, properly classified
complete door frames, properly classified complete window frames, and properly classified
furniture, but it did not exclude all remanufactured products. For example, the scope includes
items such as flooring and siding, angle-cut lumber for trusses and sheds, laminating blanks, and
edge glue blanks. See, e.g., 67 Fed. Reg. at 15546; Commerce’s March 21, 2002, Issues and
Decision Memorandum (comment 57).

*For example, the scope also includes products such as coniferous wood, sawn or
chipped lengthwise, sliced or peeled, whether or not planed, that is finger-jointed of a thickness
exceeding six millimeters; coniferous wood siding (including strips and friezes for parquet
flooring, not assembled) continuously shaped (tongued, grooved, rabbeted, chamfered, V-jointed,
beaded, molded, rounded or the like) along any of its edges or faces, whether or not planed, that
is finger-jointed; other coniferous wood (including strips and friezes for parquet flooring, not
assembled) continuously shaped (tongued, grooved, rabbeted, chamfered, V-jointed, beaded,
molded, rounded or the like) along any of its edges or faces (other than wood mouldings and
wood dowel rods) whether or not planed, that is finger-jointed; and coniferous wood flooring
(including strips and friezes for parquet flooring, not assembled) continuously shaped (tongued,
grooved, rabbeted, chamfered, V-jointed, beaded, molded, rounded or the like) along any of its

12
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products made to particular specifications or for particular end uses.”

Just as there are a wide variety of imported Canadian softwood lumber products in the
scope of these investigations, there are a wide variety of softwood lumber products that are
produced in the United States. For a number of items imported from Canada in the scope of
these investigations, there is a corresponding item that is produced in the United States. In the
absence of a “like” product produced domestically to a subject item imported from Canada, the
statute directs the Commission to find the product produced domestically that is “most similar in

characteristics and uses with” the imported article.** The record indicates that there are many

edges or faces, whether or not planed, that is finger-jointed, unless a specific exclusion applies.
See, e.g., 67 Fed. Reg. at 15545-46; see also, e.g., Commerce’s March 21, 2002, Issues and
Decision Memorandum (comment 57) (noting that finger-joint blocks produced from planer mill
trim ends that are defect trimmed, sorted and graded and are 8" to 24" in length and used in the
manufacture of finger-jointed studs and dimension lumber, are in the scope of these
investigations and that finger-jointed stock machined to very tight tolerances and produced to
customers’ specifications as garage door core; finger-jointed recreational vehicle product; and
finger-jointed stock used in the manufacture of walk-in refrigerators are not excluded from the
scope of these investigations).

33For example, the scope includes certain stringers (pallet components used for runners);
certain fence pickets; truss components; pallet components; door and window frame parts; stair
part turning squares that are precision-end trimmed to designated sizes in lengths ranging from
31" to 42"; certain furniture parts at an early processing stage that have not yet assumed the
unique characteristics of a component of a specific item of furniture; and angle-cut lumber for
trusses and sheds; as well as used railroad ties that may be purchased for landscaping uses;
timbers; boards; industrial grade lumber; treated lumber; and dimension lumber, including in
lengths of less than three feet. See, e.g., 67 Fed. Reg. at 15545-46; Commerce’s March 21, 2002,
Issues and Decision Memorandum (comment 57).

4See 19 U.S.C. § 1677(10) (defining “domestic like product” as “a product which is like,
or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation ... .”); see also, e.g., Certain Frozen Fish Fillets from Vietnam, Inv. No. 731-TA-
1012 (Final), USITC Pub. 3617 (Aug. 2003) (frozen catfish fillets are the domestic product that
is “most similar in characteristics and uses with the articles subject to investigation,” frozen basa

13
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types of remanufactured products,® engineered wood products made from softwood lumber,

finger-jointed products,” and other products made to particular specifications or for particular

and tra fillets); Extruded Rubber Thread from Malaysia, Inv. No. 753-TA-34, USITC Pub. 3112
at 5 (June 1998) (where there was no commercial production of food-grade extruded rubber
thread in the United States the Commission concluded it could not be considered a separate
domestic like product; the Commission defined the domestic like product as all extruded rubber
thread); Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Final), USITC Pub. 2502 at 7
(Apr. 1992) (since nepheline syenite was not produced in the United States, the Commission
defined the domestic like product to include two similar products, feldspar and aplite), aff’d,
Feldspar Corp. v. United States, 825 F. Supp. 1095 (CIT 1993); Professional Electric Cutting and
Sanding/Grinding Tools from Japan, Inv. No. 731-TA-571 (Prelim.), USITC Pub. 2536 at 17
(July 1992) (“The Commission has rejected ‘the notion that a like product could be defined as a
product not produced by a U.S. industry.’”); Certain Cold-Rolled Steel Products from Australia
India, Japan, Sweden. and Thailand, Inv. Nos. 731-TA-965, 971 to 972, 979 and 981 (Final),
USITC Pub. 3536 at 10, n.30 (Sept. 2002) (finding that, for particular “niche” cold-rolled steel
products in the scope of the investigation not produced domestically, the product most similar in
characteristics and uses was the broad range of certain cold-rolled steel products).

*>The record indicates, for example, that remanufactured products such as edge-glued
lumber; finger-jointed lumber; flooring/stepping; furniture stock; gutter stock; ladder stock;
landscape timbers; lath; mine timbers; pallet stock; paneling/ceiling; pattern stock; railway/car
material; scaffold plank; and siding are produced in the United States. See, e.g., Tembec’s
March 19, 2002, Prehearing Brief at Tab 18 (including an excerpt from a Random Lengths
publications identifying various softwood lumber products produced by various U.S. companies);
Conf. Tr. at 142-43, 145 (noting the existence of U.S. remanufacturing operations); USITC Pub.
3509 at I-15 (five domestic producers indicated that they converted some of their softwood
lumber into a more specialized or higher grade product through further remanufacturing).

*For example, the record indicates that glue lamb, I-beams, and finger-jointed lumber,
including finger-jointed studs are produced in the United States. See, e.g., Hearing Tr. at 149-50
(Wood, Emmerson, Elliot); Tembec’s March 19, 2002, Prehearing Brief at Tab 16 (including a
page from a Random I engths publication showing pricing for finger-jointed studs).

'See, e.g., Tembec’s March 19, 2002, Prehearing Brief at Tab 18 (with excerpts from
Random Lengths publications listing U.S. sawmills that produce finger-jointed products,
including finger-jointed studs and siding, long dimension (22 feet and longer) products, or
structural joists); NLBMDA/NAHB’s April 27, 2001, Joint Postconference Brief at Exh. 33
(indicating production of finger-jointed products in Texas and Louisiana); Commerce’s
March 21, 2002, Issues and Decision Memorandum (indicating that certain types of finger-
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end uses produced in the United States.®® Canadian respondents Abitibi and Tembec argued that
there is no, nominal, or only captive production in the United States of square-end bed frame
components and flangestock.” Even if true, the Commission is then required to define the
domestic like product as the domestically-produced product “most similar in characteristics and

uses” with square-end bed frame components and flangestock.

jointed carpentry construction flangestock products are made in the United States).

3For example, the record indicates that flooring/stepping products, furniture stock, ladder
stock, and siding are all produced in the United States. See. e.g., Tembec’s March 19, 2002,
Prehearing Brief at Tab 18 (with excerpts from Random Lengths publications listing various U.S.
sawmills and the various softwood lumber products they produce).

3For example, with respect to square-end bed frame components, in its December 11,
2001, comments (at 7, 8) on the draft final phase questionnaires, Abitibi stated that to its
knowledge, “there are no major manufacturers in the United States” of square-end bed frame
components. See also Abitibi’s March 19, 2002 Prehearing Brief at 4, 5-6 (stating that to its
knowledge, “there are no major manufacturers in the United States of these wood bed frame
components.”); NLBMDA/NAHB’s March 19, 2002 Prehearing Brief at 26.

With respect to flangestock, other than its Canadian operations, Abitibi reported that it
“knows of no U.S. or Canadian producer that produces non-engineered lumber in such lengths.”
See Abitibi’s December 11, 2001, Comments in Draft Final-Phase Questionnaires at 4. Several
months later, Tembec reported that the “only U.S. production of flangestock is consumed
internally in the production of downstream products. There are no companies in the United
States that produce flangestock for merchant sale” and “The only supply of flangestock to the
U.S. merchant market comes from Canada.” See Tembec’s March 19, 2002 Prehearing Brief at
46; see also Tembec’s April 2, 2002, Posthearing Brief at 11 (“All U.S.-made flangestock is
produced by I-joist manufacturers, and consumed internally by them. There is no domestic
merchant market for flangestock available to U.S. I-joist manufacturers, who depend heavily
upon imported flangestock.”); Tembec’s April 29, 2002 Final Comments at 12 (“all U.S.
production of this product is consumed captively by companies that do not have enough capacity
to meet their own internal demand and must themselves import.”), Tab 2 (indicating that certain
companies in the United States produce their own flangestock for internal consumption in the
production of I-joists); Hearing Tr. at 325-26 (Feldman).
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C. Is the Continuum of Domestically Produced Softwood Lumber

Products the Domestic Like Product, or Are There Clear Lines Dividing
Any of These Products or Subsets of These Softwood Lumber Products?

Having ascertained that a wide variety of softwood lumber products are manufactured in
the United States that are “like” or “most similar in characteristics and uses with” the Canadian-
manufactured softwood lumber products that are in the scope of these investigations, we next
examine whether the domestically produced softwood lumber products constitute a continuum or
if there are clear lines dividing any of these products or subsets of these products. Such an
approach is consistent with Congressional sentiment expressed in the legislative history,*’ and

with Commission practice in other investigations.*' This approach is also judicially sanctioned.*?

“See S. Rep. No. 96-249 at 90-91.

41See, e.g., Ball Bearings from China, Inv. No. 731-TA-989 (Final), USITC Pub. 3593 at
6-7 (Apr. 2003); Ferrovanadium from China and South Africa, Inv. Nos. 731-TA-986 to 987
(Final), USITC Pub. 3570 (Jan. 2003); Certain Structural Steel Beams from China, Germany,
Luxembourg, Russia, South Africa, Spain, and Taiwan, Inv. Nos. 731-TA-935 to 936 and 938-42
(Final), USITC Pub. 3522 at 4-7 (June 2002); Certain Cold-Rolled Steel Products from Australia
India, Japan, Sweden, and Thailand, Inv. Nos. 731-TA-965, 971 to 972, 979 and 981 (Final),
USITC Pub. 3536 at 6-11 (Sept. 2002); Stainless Steel Bar from France, Germany, Italy, Korea,
and United Kingdom, Inv. Nos. 701-TA-413 (Final) and 731-TA-913 to 916 and 918 (Final),
USITC Pub. 3488 at 4-8 (Feb. 2002); Certain Steel Wire Rod from Canada, Germany, Trinidad
and Tobago. and Venezuela, Inv. Nos. 701-TA-368 to 371 (Final), USITC Pub. 3075 at 7-9
(Nov. 1997); Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745 (Final), USITC
Pub. 3034 at 4-8 (Apr. 1997); Oil Country Tubular Goods from Argentina, Austria, Italy, Japan,
Korea, Mexico, and Spain, Inv. Nos. 701-TA-363 and 364 and 731-TA-711 to 717 (Final),
USITC Pub. 2911 at I-10 (Aug. 1995); Certain Seamless Carbon and Alloy Standard, Line, and
Pressure Steel Pipe from Argentina, Brazil, Germany, and Italy, Inv. Nos. 701-TA-362 and 731-
TA-707 to 710 (Final), USITC Pub. 2910 at I-7 to I-8 (July 1995); Professional Electric Cutting
and Sanding/Grinding Tools from Japan, Inv. No. 731-TA-571 (Final), USITC Pub. 2658 at 8-
10, 49-51 (July 1993); Polyethylene Terephthalate Film, Sheet and Strip from Japan and the
Republic of Korea, Inv. Nos. 731-TA-458 to 459 (Final), USITC Pub. 2383 at 8-14 (May 1991);
Certain Table Wine from France and Italy, Inv. Nos. 701-TA-210 to 211 (Prelim.) and 731-TA-
167 to 168 (Prelim.), USITC Pub. 1502 at 4-6 (Mar. 1984); Certain Table Wine from the Federal
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Square-end bed frame components and flangestock are “niche” products. Whether or not
they are produced in the United States for the commercial market or in more than nominal (if
any) quantities, we do not find that either square-end bed frame components or flangestock are a
separate domestic like product, as explained below. We conclude that domestically produced
softwood lumber products comprise a continuum that includes remanufactured products,

‘engineered wood products produced from softwood lumber, ﬁnger;jointed products, and other
products that are made to particular specifications or for specific end uses. We do not find any
clear dividing line between any subsets of softwood lumber products, whether at a particular
manufacturing stage, or for use for general construction purposes, as a remanufactured product, a
finger-jointed product, or an engineered wood product made from softwood lumber, let alone any
clear dividing line between square-end bed frame components or flangestock and other
domestically produced softwood lumber products. Instead, taking into account the scope of
imported subject merchandise from Canada defined by Commerce and based on our traditional
six-factor test, we find a single domestic like product defined as a continuum of softwood lumber

products.

Republic of Germany, France and Italy, Inv. Nos. 701-TA-258 to 260, 731-TA-283 to 285
(Prelim.), USITC Pub. 1771 at 5-7 (Oct. 1985).

“2See, e.g., NEC Corp. v. United States, 36 F. Supp.2d 380, 383-90 (CIT 1998); Makita
Corp. v. United States, 974 F. Supp. 770, 781-85 (CIT 1997); Aramide Maatschappij V.O.F. v.
United States, 19 CIT 884, 885-91 (1995); Acciai Speciali Temi v. United States, 19 CIT 1051,
1063 (CIT 1995); Nippon Steel Corp. v. United States, 19 CIT 450, 454-59 (CIT 1995); Kern-
Liebers USA, Inc. v. United States, 19 CIT 87, 91-92 (CIT 1995).
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1. Square-End Bed Frame Components

Physical Characteristics and End Uses: Abitibi argues that square-end bed frame
components are manufactured in short lengths and to specific, odd dimensions, including for use
as end fillers, L-braces, center supports, center rails, filler blocks, and the like, depending on the
size of the end-use product (twin, double, queen, or king-size frame).* Because the final
mattress box-spring frame assembly process involves a lot of nailing and stapling, Abitibi asserts
that bed frame components are manufactured from spruce pine fir lumber. Unlike other
softwood lumber products that it contends are mainly used in longgr lengths for home
construction, Abitibi argues that bed frame components are sméller and used only in the
manufacture of box springs.*

Whether or not square-end bed frame components are manufactured domestically, we
agree with Abitibi that the domestic product that is “like’” or “most similar in characteristics and

uses” with square-end bed frame components is other softwood lumber.** Not all softwood

“Sample measurements of specific types of square-end bed frame components are
provided in Annex 1 to Abitibi’s December 11, 2001, Comments on the Draft Final Phase
Questionnaires. As this exhibit shows, the term “square-end bed frame components” used by
Abitibi itself encompasses a variety of dimensions.

“See, e.g., Abitibi’s December 11, 2001, Comments on Draft Final-Phase Questionnaires
at 6-9, Annex 1; Abitibi’s March 19, 2002, Prehearing Brief at 2-4; ISPA’s Postconference Brief
at 1-7; Conference Tr. at 123-24.

43See Abitibi’s March 19, 2003, Prehearing Brief at 5-6 (in which Abitibi concedes that
the product most similar in characteristics and uses with bed frame components “as to which the
Commission has gathered data would be softwood lumber other than western red cedar and white
pine.”) The Commission’s determinations that western red cedar and eastern white pine are part
of a continuum of softwood lumber products was affirmed by the Panel.
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lumber products are used in home construction, and other softwood lumber products are also

produced to specific dimensions or for specific end uses.* The term “softwood lumber”

encompasses a variety of products, such as boards, planks, timbers, framing materials, flooring,

and siding, produced from coniferous species of trees.*’ According to the extent or stage of

manufacture, such lumber (a product derived from a log by lengthwise sawing which, in its

original sawed condition, has at least two approximately parallel flat longitudinal-sawed surfaces,

and which may be rough, dressed or worked) is classified by producers of most softwood lumber

(both domestic and imported) into seven major categories —

Studs: lumber used in framing building walls with little or no trimming before they are

set in place;

Dimension: lumber that is 2" to 5" thick, and 2" or more in width;

Stress grades: lumber having assigned working stress and modulus of elasticity
values in accordance with accepted basic principles of strength grading and
meeting the provisions of the American Lumber Standards for Softwood Lumber;
Timbers: lumber that is at least 5" in least dimension;

Boards: lumber less than 2" in nominal thickness and 1 inch or more in width.

Selects: high quality lumber graded for appearance.

Shop: lumber that is graded for the number and sizes of cuttings that can be used
for the manufacture of other products.*®

%For example, some are made for flooring or siding uses, and others are made for use in

doors or windows.
“See, e.g., USITC Pub. 3509 at I-11.
“See. e.g., USITC Pub. 3509 at I-11 to I-12.
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While it is true that in 2000, 83 percent of softwood lumber products were used in construction,
some were used for other purposes, including remanufacturing.*’

As the Commission found in previous investigations® and in the preliminary phase of
these investigations,’' there is no widespread agreement on an exact definition of remanufactured
lumber, but it may require further re-sawing of lumber to specified sizes and edge profiles,
joining two or more pieces of lumber by finger-jointing or glue-lamming, or further planing or
sanding.”* Remanufactured lumber is used for a variety of purposes, from construction to
manufacturing furniture.”» Remanufactured products are made from lower grade to higher grade

lumber (e.g., utility grade to shop grade).® Some market participants consider square-end bed

“See, e.g., USITC Pub. 3509 at Table I-1.

9See Softwood Lumber from Canada, Inv. No. 701-TA-312 (Final), USITC Pub. 2530 at
6 (July 1992).

51See Softwood Lumber from Canada, Inv. Nos. 701-TA-414, 731-TA-928 (Prelim.),
USITC Pub. 3426 at 11 (May 2001).

52See, e.g., USITC Pub. 3509 at I-15. The Canadian Lumber Remanufacturers Alliance
proposed defining remanufactured products as lumber that is manufactured beyond sanding,
planing and finger-jointing, whether by drilling, notching, angle cutting, combing, resawing or
otherwise in a way that adapts it to a particular use. It noted that remanufacturers subject lumber
to various processes, including one or more of the following: a change in the thickness; a change
in the width; a change in the length; a change in the profile; a change in the texture; a change in
the grade; a change in the moisture content by drying; or joining together by finger-jointing or
otherwise. See Conference Tr. at 141; CLRA’s April 26, 2001, Postconference Brief at 2.

3See, e.g., USITC Pub. 3509 at I-15.
%See, e.g., USITC Pub. 3509 at I-15.
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frame components to be a remanufactured product.>

Because remanufactured products are made to specific dimensions and/or for specific end
uses and other softwood lumber products are also made to specific dimensions and/or for specific
end uses, we do not find a clear line between square-end bed frame components and other
remanufactured products or between remanufactured products and other softwood lumber
products in terms of physical characteristics and uses.

Interchangeability: Abitibi argues that square-end bed frame components are made to
specific diménsions for specific end uses and are thus not interchangeable with other softwood
lumber.*

We do not find the fact that square-end bed frame components are made to specific
dimensions for specific end uses to be a reason to draw a line between square-end bed frame
components and other remanufactured products or other softwood lumber products. As we noted
above, other remanufactured products and other softwood lumber products are made to specific
dimensions and/or for specific end uses.”” Once a log has been sawn to specific dimensions or

put through one or more remanufacturing operations, the range of uses as to which the resulting

See, e.g., Conf. Tr. at 144 (in which representative from Canadian Lumber
Remanufacturers Association characterized bed frame components, fencing panels, and
unassembled crates as examples of remanufactured products).

%See, e.g., Abitibi’s December 11, 2001, Comments on Draft Final-Phase Questionnaires
at 7; Abitibi’s March 19, 2002, Prehearing Brief at 5.

57 And, for example, shipments of Eastern White Pine might also contain a variety of
lengths and sizes, and Eastern White Pine is frequently sold in “non-standard” dimensions. See,
e.g., Tembec’s March 19, 2002, Prehearing Brief at Tab 13 at 2-3.
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lumber is suited has been limited. Perfect interchangeability is not the standard for including
products in the definition of the same domestic like product.® If it were, then we would have to
find a separate domestic like product for each possible variation: boards made from WRC versus
boards made from white pine; products made from “green” versus “dried” lumber; 2 x 4’s versus
4 x 6’s; 2 x 4's of one length versus 2 x 4's of a different length; unfinished furniture stock for
chairs versus unfinished furniture stock for sofas or for tables; furniture versus ladder stock, etc.”
Moreover, as even Abitibi concedes,® a reason why square-end (as opposed to radius-end) bed
frame components were not excluded from the scope of these investigations by Commerce is
because of concerns that square-end components have enough similarities with other softwood
lumber products that they might be used to evade the orders.

Channels of Distribution: Abitibi argues that square-end bed frame components are sold
directly or through distributors to bed frame manufacturers, and that square-end bed frame

components are almost always sold together with radius-end components, but not packaged

58See, e.g., Acciai Speciali Terni v. United States, 19 CIT 1051, 1063 (CIT 1995).

$See, e.g., Kemn-Liebers USA, Inc. v. United States, 19 CIT 87, 91-92 (CIT 1995)
(affirming the Commission’s finding of a single domestic like product rather than a series of
“niche” domestic like products. The court noted with agreement the Commission’s reluctance to
fragment its like product definitions in cases involving a continuum of domestic products where
doing so “would result in a large number of separate, specialized steel like products characterized
by distinct metallurgy, end uses, and customer perceptions, and would ignore the need to identify
‘clear dividing lines’ between potential separate like products.”)

80See, e.g., Abitibi’s March 19, 2002, Prehearing Brief at 6.
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together for individual bed frames.*!

The record in these investigations indicates that, in general, the more specialized the
product, the fewer the levels in the distribution chain, but the more commodity-oriented products,
such as SPF dimension lumber and boards, tend to have longer channels of distribution.®
Softwood lumber products may be distributed, for example, directly to manufacturers, directly to
retailers, through stocking wholesalers, through brokers or office wholesalers, to buying groups,
or through wholly-owned distributors.® Because other softwood lumber products are also sold
directly to manufacturers or through distributors, we do not find square-end bed frame
components to be sold through any special channels of distribution.

Manufacturing facilities, production processes, and employees: Abitibi argues that
square-end bed frame components are not produced in its “regular’” saw mills, but in a
remanufacturing mill. It argues that the remanufacturing mill takes standard green boards and
further processes them through kiln drying, planing, shaping, and sizing to manufacture square-
end bed frame components to specific, non-standard dimensions. It also contends that bed frame
components are graded differently than standard lumber.%

There is some overlap between “remanufactured” products and other softwood lumber

8! Abitibi’s December 11, 2001, Comments on Draft Final-Phase Questionnaires at 9-10;
Abitibi’s March 19, 2002, Prehearing Brief at 3, 5.

62See, e.g., USITC Pub. 3509 at I-21, Table I-2.
8See, e.g., USITC Pub. 3509 at I-21 to I-22, Table I-2.

% Abitibi’s December 11, 2001, Comments on Draft Final-Phase Questionnaires at 7,
Abitibi’s March 19, 2002, Prehearing Brief at 3-4.
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products in the manufacturing facilities, production processes, and employees at what Abitibi
refers to as the “regular” sawmill. Although some softwood lumber products are produced in
“regular” sawmills, others then undergo additional processing or “remanufacturing.”®

We also do not find the fact that square-end bed frame components are specially graded
distinguishes them from other softwood lumber products, such as Western Red Cedar or Eastern |
White Pine, for which there are also special grading procedures.5

Customer and producer perceptions: Abitibi argues that bed frame manufacturers
purchase bed frame components that are pre-manufactured for their use to exacting
specifications.”’ Square-end bed frame components, however, are not the only softwood lumber
or remanufactured product made to specific customers’ specifications. Other softwood lumber
products intended for use in specific end-use applications, such as flangestock, ladder stock,
flooring, siding, truss components, door and window frame parts, are also made to particularized
specifications.

As further evidence of producer and customer perceptions, we note that petitioning

85See. e.g., Tembec’s March 19, 2002, Prehearing Brief at Tab 18 (listing various services
provided by domestic producers, such as custom cutting, custom kiln drying, custom planing,
precision trim, pressure treating, resawing/ripping, special patterns, end paining/waxing,
paper/poly wrapping, and listing various remanufactured products they produce such as edge-
glued lumber, finger-jointed lumber, flooring/stepping, furniture stock, gutter stock, ladder stock,
landscape timbers, lath, mine timbers, pallet stock, paneling/ceiling, pattern stock, railway/car
material, scaffold plank, and siding); USITC Pub. 3509 at I-13 to I-15, Figure I-1.

%See, e.g., Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928
(Final), USITC Pub. 3509 at 10, 13 (May 2002).

7 Abitibi’s December 11, 2001, Comments on D_raft Final-Phase Questionnaires at 9;
Abitibi’s March 19, 2002, Prehearing Brief at 4-5.
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domestic producers® and other market participants such as the National Lumber and Building
Material Dealers Association and the National Association of Home Builders® (as well as other
respondents such as the Canadian Lumber Trade Alliance and the Government of Canada)”
advocated for or did not disagree with a finding of a single domestic like product in these
investigations.

Price: Abitibi argues that it generally obtains significantly higher prices for square-end
bed frame components than for standard dressed and dried boards of similar dimensions. It
argues that bed frame components tend to be sold under long-term contracts at fixed prices,
unlike other softwood lumber which is sold at frequently fluctuating prices.”"

We do not find price to be a distinguishing factor among softwood lumber products.
Although some remanufactured, finger-jointed products, or non-engineered wood soffwood
lumber products might command higher prices than non-remanufactured, non-finger-jointed or
‘non-engineered wood softwood lumber products, differences in species and/or differences in the

specifications of the product (whether pre-arranged or not for a particular end user) may also lead

%See, e.g., Petition at I-13 to I-15; Petitioners’ Postconference Brief at 5-7, Exhs. 6-7.

$See. e.g., Dealers/Builders’ Postconference Brief at 5; Conference Tr. at 130-31. In
addition, Fred Tebb & Sons, a domestic remanufacturer of high-grade hemlock, fir, and spruce,
argued that the Commission properly found that remanufactured lumber was not a separate
domestic like product in previous investigations and it should do so again here. See, e.g., FT&S
Postconference Brief at 4.

"See, e.g., CLTA’s Postconference Brief at 4 n.6; Conference Tr. at 91.

" Abitibi’s December 11, 2001, Comments on Draft Final-Phase Questionnaires at 8;
Abitibi’s March 19, 2002, Prehearing Brief at 4.
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to differences in prices.”
2. Flangestock

Physical Characteristics and End Uses: Respondents argue that flangestock is generally
sold in 2 x 3 or occasionally 2 x 4 width dimensions, whereas other softwood lumber is cut to a
wide range of thicknesses and widths. Respondents argue that unlike regular 2 x 3 and 2 x 4-
width dimension lumber which is generally sold in lengths between 8 and 24 feet, flangestock is
produced in lengths greater than sixteen feet and as much as 48 to 66 feet, with 48 and 52 foot
lengths of flangestock being most common. They argue that flangestock is used exclusively in
the manufacture of I-joists; their customers cut a groove along the length of two flangestock
pieces and glue oriented-strand board (or a strip of plywood) at a perpendicular angle between
them to fashion the I-joist. The I-joists, in turn, are used mainly in commercial construction as
flooring and other supports, given their long lengths. They argue that flangestock is
manufactured to be straighter, denser, stronger, and more stable than softwood lumber, and
during manufacturing, natural defects like knots, cracks and curvature are removed from
flangestock that are not removed from other softwood lumber. They argue that flangestock, with
an average moisture content of 14 percent, is drier than Qried softwood lumber, which has a
t.73

moisture content of 19 percen

The record does indicate that I-beams or I-joists, for which flangestock is the primary

"See, e.g., USITC Pub. at V-4 to V-13, Tables V-1 to V-5, and Figures V-3 to V-5.

3 Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 4;
Tembec’s March 19, 2002, Prehearing Brief at 35-39; Tembec’s April 2, 2002, Posthearing Brief
at 9-10.
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input, may have special characteristics, that for some purchasers may make I-beams more
desirable than non-engineered wood softwood lumber products.”* But, the fact that flangestock is
produced to specific dimensions or to specific strengths for use in I-beam production does not
differentiate it from other remanufactured products, other finger-jointed products, or even other
softwood lumber products. As we noted above, the term “softwood lumber” encompasses a
variety of products, such as boards, planks, timbers, framing materials, flooring, and siding, each
of which may be produced to particular dimensions or size ranges. Finger-jointed studs (another
engineered wood product made from softwood lumber) are produced to particular lengths, just as
finger-jointed flangestock, square-end bed frame components, and stock for window and door
frames are tailored to particular dimensions or for particular uses.

Flangestock is produced from softwood lumber, so it necessarily shares some physical
characteristics with other products made from the same species. The fact that certain physical
properties may be achieved through finger-jointing does not distinguish one finger-jointed
product from another, or finger-jointed flangestock’s strength from, for example, machine-stress-
rated (“MSR”) lumber. Nor is it the case that all softwood lumber products correspond to a
single set of physical characteristics because different species and different manufacturing or
remanufacturing operations (including finger-jointing, glue lamming, drilling, notching, etc.) can

and do lead to varying subsets of physical traits such as color, dryness, strength, durability, and

For example, “some responses indicated that over time some substitute products,
particularly EWPs and composite materials, have increased their presence in the market due to
specific characteristics such as reduced floor squeaks or lower maintenance.” USITC Pub. 3509
at [I-4.
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straightness.”

Interchangeability: Respondents argue that flangestock is used for no purpose other than
as a component part of wood I-joists/I-beams, which are usually manufactured in 48 foot lengths.
They argue that without flangestock, which is available iﬁ lengths up to 66 feet, making long,
continuous I-beams would be impossible or would require labor-intensive assembly from shorter
pieces of softwood lumber, at the expense of strength and stability. They note that builders of
duplexes and row houses benefit immensely from flangestock because a single, long I-beam can
be used along the length of the multiple-unit structure, resulting in a substantial cost savings over
softwood lumber notwithstanding flangestock’s higher price.’ |

For the reasons noted earlier, we do not find the fact that flangestock is made to particular
dimensions or for a single end use to be determinative. As expected, the additional processing
required for flangestock has a limiting effect on its interchangeability, but the same can be said
for other finger-jointed softwood lumber products such as finger-jointed studs, MSR lumber,

other remanufactured products such as square-end bed frame components, furniture stock, or

For example, eastern white pine products generally do not have knots, other softwood
lumber products, such as western red cedar, eastern white pine, and bed-frame products also have
low (or even lower) moisture content. Moreover, even ***. See, e.g., April 26, 2001, U.S. Red
Cedar Manufacturers’ Association’s Postconference Brief at 5; Tembec’s March 19, 2002,
Prehearing Brief at 38, Tab 3 at 2, Tab 25; Tembec’s April 2, 2002 Posthearing Brief at 5;
NLBMDA/NAHB’s Apr. 26, 2001, Joint Postconference Brief at Exh. 6; Weyerhaeuser’s Apr.
26, 2001, Postconference Brief at Exh. 2; USITC Pub. 3509 at I-13 & n.40.

"6 Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 4;
Tembec’s March 19, 2002, Prehearing Brief at 39-40.
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other engineered wood products produced with softwood lumber.”’

Indeed, the record suggests that flangestock, which is now being combined with oriented-
strand board to produce I-beams and I-joists, has to some extent displaced southern yellow pine
and Douglas fir, which used to be combined with southern yellow pine plywood to make I-joists,
or used alone as 2 x 12 or 2 x 10 wooden beams for those applications.”

Channels of Distribution: Respondents argue that flangestock is marketed, advertised,

and sold as a distinct product solely to I-joist manufacturers whereas other softwood lumber

""For example, the Canadian Lumber Remanufacturers Association testified at the staff
conference that it considered I-joist flanges to be a remanufactured product. See Conf. Tr. at 143
(comparing remanufactured products and particularly finger-jointed lumber such as I-joist flanges
with equivalent dimensioned lumber).

A representative from Millman Lumber testified that “[f]or flooring systems where 2 x
10 and 2 x 12 lumber is required, we have traditionally sold predominantly southern pine to
satisfy customer preference. Southern pine is stronger and has greater stress value, making it
well suited for flooring. Eye-joists and engineered wood products are displacing SYP in this
application because they are consistently easy to work with.” Conf. Tr. at 117, 119. Likewise, a
representative from Centex Homes testified that the company also uses engineered wood
products, “and these products have made significant inroads into the market. Ten years ago in
Texas, floors were typically built using 2 x 12 dimensioned lumber made from southern yellow
pine. [I-joists] have replaced lumber extensively in this area.” He also noted use of I-joists for
floor support in the Carolinas and use of solid lumber, plated floor trusses and I-joists in the
Upper Midwest and Great Lakes area. See Conf. Tr. at 126. The President of Barry Rutenberg
Homes testified that “[m]ore and more in my home building business and that of other builders in
Florida we’re using engineered eye joists and other engineered wooden beams in place of the
traditional 2 x 10s and 2 x12s.” Conf. Tr. at 128; see also, e.g., USITC Pub. 3509 at I-4 n.13
(According to certain purchasers, “EWPs have a tendency to replace SYP, which like EWPs is
primarily used in floor and roof construction.”); Hearing Tr. at 211 (John Bavester of Wickes
stated that smaller trees are used for the lumber inputs for EWPs, while EWPs tend to displace
wider width 2 x 12 lumber); NLBMDA/NAHB April 26, 2001 Joint Postconference Brief at 16,
23, 24, Exh. 33; NLBMDA/NAHB March 19, 2002, Joint Prehearing Brief at 19-21, 26, 30, 33,
37; Hearing Tr. at 63, 142, 143, 186, 193, 195, 201, 206, 207, 211 (regarding use of MSR lumber
and I-beams as well as 2 x 8, 2 x 10, and 2 x 12s of southern yellow pine and Douglas fir in joist
applications).
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products (such as dimensional lumber, studs, boards, etc.) are sold through distributors and retail
stores to a wide variety of users.” As discussed above for square-end bed frame components, we
do not find flangestock to be sold through any special channels of distribution because other
softwood lumber products are also sold directly to manufacturers.’ Moreover, just as some
domestic producers are reported to captively consume flangestock in the production of I-beams
or I-joists, others domestic producers captively consume other softwood lumber products when
manufacturing other finger-jointed or remanufactured products.®!

Manufacturing facilities, production processes, and employees: Respondents contend
that flangestock is produced with mostly 2 x 3 rough green dimension softwood lumber,
generally in short lengths, that is kiln-dried, stressed tested, then sorted by grade. The grade
required by the customer’s specification is cut to length and then run through a shaper table,
which cuts grooved “profile” or fingers of 18 inches in width. The ends are glued together and
pressure joined, then cured before the product is surfaced, cut to length, visually graded and then
stress tested. They contend that the finger-jointing facility and individual flangestock are tested
on a regular basis and flangestock producers generally are required to include a copy of an

independent party’s “Quality Control Report” with each shipment, certifying compliance with

" Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 5-6;
Tembec’s March 19, 2002, Prehearing Brief at 40-41; Tembec’s April 2, 2002, Posthearing Brief
at 10.

80See, e.g., USITC Pub. 3509 at I-21 to I-22, Table I-2.

81See, e.g., USITC Pub. 3509 at I-13 to I-15.
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rigorous building codes and industry standards.®

Although there are some differences in manufacturing facilities, production processes,
and employees for the production of flangestock, there is also some overlap with other softwood
lumber products in the first mill where the dimension lumber is produced. And, it would appear
that there is some overlap in the manufacturing facilities, production processes, and employees
between flangestock and MSR lumber (to the extent that both are stress tested, for example),
between flangestock and other remanufactured products (to the extent that they are produced in a
remanufacturing mill), and between flangestock and other finger-jointed products (to the extent
thaf all are specially cut into finger-jointed pieces and then joined).®

Customer and producer perceptions: Respondents argue that I-joist manufacturers that
purchase flangestock expect it to meet their pre-specified requirements for length, stress ratings,
and product quality and consistency for use in the manufacture of I-joists. They note that
producers meet these customer-specific requirements by subjecting the product to a rigorous

battery of tests during and after manufacturing, including by independent third parties. They

82 Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 3-4;
Tembec’s March 19, 2002 Prehearing Brief at 35-38, 44-45; Tembec’s April 2, 2002,
Posthearing Brief at 9-10.

8See, e.g., USITC Pub. 3509 at I-13 to I-15, Figure I-1; Tembec’s March 19, 2002,
Prehearing Brief at Tab 18 (listing various services provided by domestic producers, such as
custom cutting, custom kiln drying, custom planing, precision trim, pressure treating,
resawing/ripping, special patterns, end paining/waxing, paper/poly wrapping, and listing various
remanufactured products they produce such as edge-glued lumber, finger-jointed lumber,
flooring/stepping, furniture stock, gutter stock, ladder stock, landscape timbers, lath, mine
timbers, pallet stock, paneling/ceiling, pattern stock, railway/car material, scaffold plank, and
siding).
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argue that other softwood lumber products are produced to industry, not customer-specific,
standards and are made for a variety of uses. They argue that even though MSR lumber meets
generalized specifications set forth in the industry-wide grading rules, MSR is not manufactured
to a customer’s specifications, but the inherent qualities of a particular log happens to meet the
industry standard. In contrast, they argue, flangestock is manufactured so as to meet specific
customer strength requirements.*

As respondents recognize, MSR lumber meets particularized specifications, as do other
products, such as square-end bed frame components, for which the specifications also are known
apriori. And, even Tembec has difficulty differentiating flangestock from other engineered
wood products.®’

As further evidence of producer and customer perceptions, we note that petitioning
domestic producers® and other market participants such as the National Lumber and Building

Material Dealers Association and the National Association of Home Builders®’ (as well as the

84 Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 5-6;
Tembec’s March 19, 2002 Prehearing Brief at 41-44.

85Tembec argues that flangestock is an engineered product and not like softwood lumber.
See Tembec’s April 2, 2002, Posthearing Brief at 10-11; Tembec’s April 29, 2002, Final
Comments at 10-11.

8%See, e.g., Petition at I-13 to I-15; Petitioners’ Postconference Brief at 5-7, Exhs. 6-7.

¥7See, e.g., Dealers/Builders’ Postconference Brief at 5; Conference Tr. at 130-31. In
addition, Fred Tebb & Sons, a domestic remanufacturer of high-grade hemlock, fir, and spruce,
argued that the Commission properly found that remanufactured lumber was not a separate
domestic like product in previous investigations and it should do so again here. See, e.g., FT&S
Postconference Brief at 4.
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Canadian Lumber Trade Alliance and the Government of Canada)®® advocated for or did not
disagree with a finding of a single domestic like product in these investigations.

Price: Respondents argue that flangestock is a high-value long-length specialty proﬂuct,
and they assert that 2 x 3s of softwood lumber sold for between $250 and $265 per thousand
board feet during the period of investigation whereas flangestock sold for $400 to $410 per
thousand board feet. They argue that the cost of flangestock to the vI-beam manufacturer
represents only a fraction of the sales price of the I-beam to the ultimate user.*

As we explained above for square-end bed frame components, we do not find price to be
a distinguishing factor among softwood lumber products. Although some remanufactured,
finger-jointed products, or non-engineered wood softwood lumber products might command
higher prices than non-remanufactured, non-finger-jointed or non-engineered wood softwood
lumber products, differences in species and/or differences in the specifications of the product
(whether pre-arranged or not for a particular end user) may also lead to differences in prices.”

D. Analysis and Conclusion

For these reasons and consistent with our findings in the preliminary phase of this case as

well as all previous investigations of softwood lumber,” we continue to find a single domestic

8See, e.g., CLTA’s Postconference Brief at 4 n.6; Conference Tr. at 91.

¥ Abitibi’s December 11, 2001 Comments on Draft Final-Phase Questionnaires at 5;
Tembec’s March 19, 2002 Prehearing Brief at 45, 48.

%See, e.g., USITC Pub. at V-4 to V-13, Tables V-1 to V-5, and Figures V-3 to V-5.

9See, e.g., Softwood Lumber from Canada, Invs. Nos. 701-TA-414, 731-TA-928
(Prelim.), USITC Pub. 3426 at 10-12 (May 2001); Softwood Lumber from Canada, Inv. No. 701-

33



Non-Proprietary Version

like product consisting of the continuum of the domestically-produced softwood lumber

products, whether or not remanufactured or finger-jointed, whether or not from a particular

species, and whether or not manufactured to particular specifications or for a particular end use.

In accordance with the Congressional sentiment expressed in legislative history that —
[t]he requirement that a product be “like” the imported article should not be
interpreted in such a narrow fashion as to permit minor differences in physical
characteristics or uses to lead to the conclusion that the product and article are not
“like” each other, nor should the definition of “like product” be interpreted in such
a fashion as to prevent consideration of an industry adversely affected by the
imports under investigation,”

we do not find a clear line dividing any subset of domestically produced softwood lumber

products from other softwood lumber products.

III.  Cross-Cumulation

The Panel remanded the Commission’s decision to cross-cumulate for reconsideration of

the Commission’s interpretation of the statute in the context of its discretionary authority in a

TA-312 (Final), USITC Pub. 2530 at 5-11 (July 1992) (The Commission found that there are no
clear dividing lines along which it could distinguish remanufactured lumber or any subset thereof
(including bed frame components) from all other softwood lumber within the scope of
Commerce’s investigation and noting that “[t]he definition of a multitude of like products in this
investigation would fragment the Commission’s analysis of the industry.” The Commission,
therefore, determined that the like product is all softwood lumber, including all remanufactured
lumber products within the scope of Commerce’s investigation (including bed frame
components). This domestic like product determination was never challenged on appeal);
Softwood Lumber from Canada, Inv. No. 701-TA-274 (Prelim.), USITC Pub. 1874 at 5-7 (July
1986); Softwood Lumber from Canada, Inv. No. 701-TA-197 (Prelim.), USITC Pub. 1320 (Nov.
1982) at 4-5.

%2S. Rep. No. 96-249 at 90-91.
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threat of material injury determination.”®> After reconsideration of the statute and the record
evidence, we have determined to exercise our discretion to cross-cumulate subsidized and
dumped imports of softwood lumber from Canada for our consideration of whether the volume
and price effects of subject imports threatened the domestic industry with material injury.

The standard cumulation provision for purposes of determining if a threat of material
injury exists is set forth in section 19 U.S.C. § 1677(7)(H). The Commission may to the extent
practicable cumulatively assess the volume and price of subject imports from all countries as to
which petitions were filed on’ the same day if such imports compete with each other and with
domestic like products in the U.S. market.” In this respect the provision preserves the
Commission’s discretion to cumulate imports in analyzing the threat of material injury.
However, the limitations concerning what imports are eligible for cumulation and the exceptions
for cumulation are applicable to cumulation for threat as well as to cumulation for present
material injury.” The Commission has generally considered four factors intended to provide a
framework for determining whether the imports compete with each other and with the domestic

like product.”® Only a “reasonable overlap” of competition is required.” In addition to

%Panel Decision at 32-41 and 113-114.
%19 U.S.C. § 1677(T)(H).

To be eligible for cumulation for threat analysis, the petitions must be filed on the same
day and the imports must meet the competition requirement. Cumulation for threat analysis is
precluded in the four instances in which it is precluded for material injury analysis; none of these
instances apply to these investigations.

%The four factors generally considered by the Commission in assessing whether imports
compete with each other and with the domestic like product are: (1) the degree of fungibility
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considering the four cumulation factors, the Commission in the context of a threat analysis also
may consider the similarity of trends in subject imports from the countries under investigation.”

Thus, as an initial matter, we note that the antidumping and countervailing duty petitions
were filed on the same day. In considering whether subject imports compete with each other and
with the domestic product, we recognize that imports subject to investigation are from a single
country with one principal difference between the scope of each of these investigations. The
antidumping duty investigation involves softwood lumber imports from Canada, including

imports from the Maritime Provinces, whereas the countervailing duty investigation involves

between the subject imports from different countries and between imports and the domestic like
product, including consideration of specific customer requirements and other quality related
questions; (2) the presence of sales or offers to sell in the same geographical markets of subject
imports from different countries and the domestic like product; (3) the existence of common or
similar channels of distribution for subject imports from different countries and the domestic like
product; and (4) whether the subject imports are simultaneously present in the market. See

Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898, 902 (CIT 1988), aff’d, 859 F.2d 915
(Fed. Cir. 1988).

’See Goss Graphic System, 33 F. Supp.2d at 1087 (CIT 1998), aff’d, 216 F.3d 1357
(Fed. Cir. 2000); United States Steel Group v. United States, 873 F. Supp. 673, 685 (CIT
1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996); Mukand Ltd. v. United States, 937 F. Supp. 910,
916 (CIT 1996); Wieland Werke, AG v. United States, 718 F. Supp. 50, 52 (CIT 1989)
(“Completely overlapping markets are not required.”).

%See Torrington Co. v. United States, 790 F. Supp. 1161, 1172 (CIT 1992) (affirming
Commission’s determination not to cumulate for purposes of threat analysis when pricing and
volume trends among subject countries were not uniform and import penetration was extremely
low for most of the subject countries), aff’d 991 F.2d 809 (Fed. Cir. 1993); Metallverken
Nederland B.V. v. United States , 728 F. Supp. 730, 741-42 (CIT 1989); Asociacion Colombiana
de Exportadores de Flores v. United States, 704 F. Supp. 1068, 1072 (CIT 1988).
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softwood lumber imports from Canada, excluding imports from the Maritime Provinces.” Thus,
the imports subject to the countervailing duty investigation are the same imports as most of those
subject to the antidumping duty investigation, with the small additional volume of imports from
the Maritime Provinces included in the scope of the antidumping duty investigation.'® During
the period of investigation, the imports subject to both investigations accounted for 88.2 percent
to 90 percent of the volume of imports subject to the antidumping duty investigation.'*'

Clearly, there is an overlap of competition for the imports that are subject to both the
antidumping duty and countervailing duty investigatiéns; they are exactly the same imports.
Moreover, we find a reasonable overlap of competition between (1) all imports subject to the
antidumping duty investigation, and (2) those subject to the countervailing duty investigation,

since the vast majority are the same imports.!®> The trends in import volumes show increases

®Compare 67 Fed. Reg. 15539 (April 2, 2002) with 67 Fed. Reg. 15545, 15547 (April 2,
2002) and 66 Fed. Reg. 40228 (Aug. 2, 2001) (amendment to notice of initiation). This
exclusion in the countervailing duty determination does not apply to imports of softwood lumber
products produced in the Maritime Provinces from Crown timber harvested in any other
Province.

1%n the original investigation, the Maritime Provinces acknowledged that “[s]oftwood
lumber imports from the Maritime Provinces are small, both in absolute terms and relative to
domestic consumption.” Maritime Respondents’ Posthearing Brief at 12.

1%Calculated from USITC Pub. 3509 at Tables IV-2 and IV-3. Imports of softwood
lumber subject to both investigations as a share of those subject to the antidumping duty
investigation were: 88.8 percent in 1999; 88.2 percent in 2000; and 90.0 percent in 2001. Id.

12Rurthermore, we note that the evidence indicates that imports subject to only the
antidumping duty investigation are the same or similar species as imports subject to both
investigations, have been imported into overlapping geographical markets, involve similar
channels of distribution and are simultaneously present in the market. USITC Pub. 3509 at
Tables IV-2 and IV-3. See, e.g., USITC Pub. 3509 at Appendix E-27 and E-28 ***,
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from 1999 to 2001 whether imports are subject to the antidumping duty investigation or are

subject to the countervailing duty investigation.'®

Accordingly, we find that the conditions for
cumulating the subject imports have been satisfied.

Parties provided no evidence nor arguments in the original investigations that the
conditions for cross-cumulating subject imports had not been satisfied. In fact, in the original
investigations, no party raised the issue that the Commission had discretionary authority to
determine whether to cross-cumulate in the context of its threat determination nor challenged
Bingham & Taylor as inconsistent with the URAA. Instead, Canadian parties’ only basis for not
cross-cumulating was alleged requirements to conduct separate investigations in order to
consider the effects of subsidies.!® But, as we found in the original investigation, and as
affirmed by the Panel, there is no requirement to determine that the threat of material injury was

caused through the effects of subsidies or dumping.'®®

We discuss below how the rationale of Bingham & Taylor still applies in the context of a

%Imports of softwood lumber subject to the antidumping duty investigation increased by
2.4 percent from 1999-2000 and by 0.4 percent from 2000-2001, for an increase of 2.8 percent
from 1999-2001. USITC Pub. 3509 at Table IV-2. Imports of softwood lumber subject to both
investigations decreased by 0.2 percent from 1999-2000 but increased by 4.5 percent from 2000-
2001, for an increase of 4.3 percent from 1999-2001. Id. at Table IV-3. We recognize there is a
slight variation between years but note that the trends show increases over the period of
investigation.

1See, e.g., Govt. of Canada’s Prehearing Brief at 4-5, 7, and 12-14; Govt. of Canada’s
Posthearing Brief at 1-7; CLTA’s Prehearing Brief at 6; Maritime Respondents’ Posthearing
Brief at 13.

1%The Panel affirmed the Commission’s finding that U.S. law clearly indicated that the
ITC’s determination is to be made on the basis of the effects of dumped imports or subsidized
imports and not the effects of subsidies. Panel Decision at 42-50 and 114.
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threat analysis and why cross-cumulation is consistent with the URAA. We note however that
since no party raised arguments in the original investigation regarding the consistency of
Bingham & Taylor with the URAA, there are no “relevant arguments of the parties”on the record
in the original investigation for the Commission to consider in reaching a reasoned conclusion.!%
The Commission’s reviewing courts, in addition to prior binational panels, have affirmed
that Congress intended both subsidized and dumped imports from a single country to be cross-

cumulated for purposes of the Commission’s injury analyses.'”” '® The Federal Circuit decision

1%The Panel’s remand instructions appear to mix the arguments regarding cross-
cumulation that were before the Commission in the original investigations and the arguments that
were subsequently made, particularly regarding the URAA and threat, to the Panel, but are not
part of the underlying record evidence on which the remand is to be based. Panel Decision at 40-
41 and 113-114. While we have addressed these issues on remand, the Commission’s reviewing
courts have repeatedly recognized that, in general, a party waives its right to argue an issue if not
raised in the original investigation at the administrative level because a “litigant may not raise an
issue for the first time on appeal.” See, e.g., Texas Crushed Stone Co. v. United States, 822 F.
Supp. 773, 781 (CIT 1993), aff’d, 35 F.3d 1535 (Fed. Cir. 1994).

1%The Commission also has decided in prior cases to cross-cumulate subsidized and
dumped imports from the same country. See, e.g., Certain Steel Wire Rod from Canada
Germany, Trinidad & Tobago, and Venezuela, Inv. Nos. 701-TA-368-371 (Final), USITC Pub.

3075 at 21-22 (Nov. 1997); Stainless Steel Wire Rod from Germany, Italy, Japan, Korea, Spain,
Sweden and Taiwan, Inv. Nos. 701-TA-373 (Final) and 731-TA-769-75 (Final), USITC Pub.

3126 at 12 n.64 (Sept. 1998); Magnesium from Canada, Inv. Nos. 701-TA-309 and 731-TA-528
(Final), USITC Pub. 2550 (Aug. 1992).

1%New Steel Rails from Canada, USA-89-1904-09 and 10, at 24-25 (Aug. 13, 1990)
(Concurring with the findings in Bingham & Taylor, this Panel stated:

. . . as the statute does not expressly prohibit cross-cumulation of imports from a single
country, it would be improper for this Panel to engraft such a prohibition where Congress
didnot. . ..

In the countervailing duty determination, the “hammering effect” of simultaneous
dumped and subsidized imports from a single country is directly implicated because the
domestic industry is being affected by both the dumped and subsidized imports. Indeed,
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in Bingham & Taylor v. United States, which is the seminal case on this issue, held that cross-
cumulation of dumped and subsidized imports in a present material injury context is mandatory
whenever the statutory cumulation factors are otherwise satisfied.'” The Federal Circuit relied
on: 1) the legislative history indicating that Congress wanted to establish a uniform practice of
cumulation covering the broad category of “simultaneous unfair imports from different
countries;” and 2) the fact that the statutory standards for both cumulation and material injury are

exactly the same in dumping and subsidy cases,''® indicating the complementary role of the

but for the fortuity that the dumped imports came from the same country, it would have
been error if the Commission majority had failed to consider whether to cumulate those
imports in the countervailing duty investigation. . . .

We conclude that the Commission may cross-cumulate imports from a single
country for purposes of determining whether an industry in the United States is threatened
with material injury.”)

109815 F.2d 1482 (Fed. Cir. 1987), aff’g 627 F. Supp. 793, 798 (CIT 1986). The Federal
Circuit affirmed the Court of International Trade’s decision remanding the Commission’s
determination in order for it to cumulate subject imports of dumped light and heavy construction
castings imported from India, Canada, the People’s Republic of China and Brazil with subject
imports of subsidized iron construction castings from Brazil.

11919 U.S.C. §§ 1677(7)(G)(i) and 1677(7)(H).

40



Non-Proprietary Version

determinations in the statutory scheme.'!! 112

The basis relied on by the Federal Circuit in Bingham & Taylor to support cross-
cumulation, i.e., simultaneous unfair imports and the parallel statutory construction, also applies
in the context ’of a threat analysis where the Commission has discretionary authority, as discussed
above, to determine whether to cumulate subject imports. Thus, the rationale for cross-
cumulation provided by the Federal Circuit in Bingham & Taylor applies in the context of a

threat analysis with the exception that it is discretionary rather than mandated if appropriate

WiThe Federal Circuit in Bingham & Taylor stated:

The sum of it is that (a) Congress used statutory words which, in and of themselves, fully
authorize cross-cumulation (at the very least); (b) the legislative history shows, further,
that Congress wanted both to establish a general, uniform rule to end the Commission’s
prior variations and also to cover the broad category of “simultaneous unfair imports from
different countries,” a phrase plainly blanketing both types of unfair trade practices; and
(c) the statute as a whole fits well with cross-cumulation.

815 F.2d at 1487 (Fed. Cir.1987).

12 1n rejecting an argument that the distinctive provisions for antidumping and
countervailing duty investigations implied there should be separate investigations, the Federal
Circuit stated:

First, when Congress added the cumulation provision in 1984 it did not include that
matter in the specific sections applicable to subsidy and dumping investigations but
instead placed it in the general part of the statute that applies to both types of unfair trade
proceedings. 19 U.S.C. § 1677 (“Definitions; special rules). Second, the material injury
provisions applicable to the two types of proceedings are substantially the same, thus
showing the complementary nature of both determinations. Third, in the same statute that
added cumulation Congress also provided a method for facilitating the holding of
simultaneous antidumping and subsidy investigations and proceedings with respect to the
same merchandise. . . . This obviously makes cross-cumulation much easier.

815 F.2d at 1486 (Fed. Cir. 1987).
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factors are satisfied.

We have considered and determined that changes made to the cumulation provisions in
enacting the URAA do not preclude cross-cumulation. In enacting the URAA, Congress clearly
indicated its intent to preserve prior practice regarding cumulation.'”® Congress has directed the
Commission to cumulate in present material injury investigations’ if certain conditions are
satisfied and encouraged the Commission to the extent practicable to cumulate in threat analyses.
Moreover, Congress has provided no language in the statute or legislative history that prohibits
cross-cumulation of dumped and subsidized imports from a single country. In fact, certain
changes in the URAA would seem to make it more amenable to cross-cumulate imports from a
single country.

First, the current version of the U.S. statute, 19 U.S.C. §§ 1677(7)(G)(i), 1677(7)(H),
clearly permits the Commission to cumulate imports from all countries with respect to which
petitions are filed (or investigations self-initiated) under sections 1671a(b) or 1673a(b) on the
same day. Thus, by specifying that cumulation involves petitions filed on the “same day,” the
statute more clearly denotes that imports must be “subject to investigation,” as recognized in

Bingham & Taylor."'* Moreover the current provision includes the term “all countries” which

I35 AA at 847-850 and 944.

140One condition to cumulating in the former provision was that imports be “subject to
investigation.” The Commission’s reviewing court found that the statutory term “subject to
investigation” contained in the former section 1677(7)(C)(iv) did not expressly require cross-
cumulation, but was broad enough to encompass both dumped and subsidized imports.
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replaced “two or more countries” in the former provision.""> Thus, despite the language in the
former provision of “two or more countries,” the Commission’s reviewing court affirmed
cumulation of subsidized and dumped imports from a single country. The “all countries”
language in the current provision more explicitly encompasses imports from either a single or
multiple countries.

Congress retained the cumulation provision for determining threat of material injury in
the common definitions for antidumping and countervailing duty cases in enacting the URAA .6
The Federal Circuit in Bingham & Taylor recognized that placement of the cumulation provision
in “the general part of the statute that applies to both types of unfair trade proceedings. 19 U.S.C.
§ 1677 (“Definitions; special rules”)” fit well with cross-cumulation.!!’

The fact that Congress provided explicit direction to the Commission regarding the same

day filing and competition requirements in the URAA does not support limiting the

!15The prior cumulation provision stated in relevant part: “the Commission shall
cumulatively assess the volume and effect of imports from two or more countries of like
products subject to investigation. . . .” 19 U.S.C. § 1677(7)(C)(iv) (1994) (emphasis added).
(The<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>