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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigations Nos. 731-TA-935-936 and 938-942 (Final)

CERTAIN STRUCTURAL STEEL BEAMS FROM CHINA, GERMANY, LUXEMBOURG, RUSSIA,
SOUTH AFRICA, SPAIN, AND TATWAN

DETERMINATIONS

On the basis of the record’ developed in the subject investigations, the United States
International Trade Commission determines,’ pursuant to section 735(b) of the Tariff Act of 1930 (19
U.S.C. § 1673d(b)) (the Act), that an industry in the United States is not materially injured or threatened
with material injury, and the establishment of an industry in the United States is not materially retarded,
by reason of imports from China, Germany, Luxembourg, Russia, South Africa, Spain, and Taiwan of
certain structural steel beams, provided for in subheadings 7216.32.00 and 7216.33.00 of the Harmonized
Tariff Schedule of the United States, that have been found by the Department of Commerce to be sold in
the United States at less than fair value (LTFV).

BACKGROUND

The Commission instituted these investigations éffective May 23, 2001, following receipt of
petitions filed with the Commission and Commerce by the Committee for Fair Beam Imports and its
individual members Northwestern Steel & Wire Co., Sterling IL; Nucor Corp., Charlotte, NC; Nucor-
Yamato Steel Co., Blytheville, AR; and TXI-Chaparral Steel Co., Midlothian, TX. The final phase of the
investigations was scheduled by the Commission following notification of preliminary determinations by
Commerce that imports of certain structural steel beams from China, Germany, Russia, South Africa, and
Taiwan were being sold at LTFV within the meaning of section 733(b) of the Act (19 U.S.C.

§ 1673b(b)). Although Commerce made negative preliminary determinations with respect to imports
from Luxembourg® and Spain, the Commission decided, for purposes of efficiency, to proceed
concurrently with the final phase of all the investigations. Notice of the scheduling of the final phase of
the Commission’s investigations and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of February 7, 2002 (67 FR 5851).
The hearing was held in Washington, DC, on May 15, 2002, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
207.2(6)).

2 Commissioner Lynn M. Bragg dissenting.

3 Although Commerce initially made an affirmative dumping determination, it published an amended preliminary
determination of sales at not less than fair value on January 31, 2002.






VIEWS OF THE COMMISSION

Based on the record in these investigations, we determine that an industry in the United States is
neither materially injured nor threatened with material injury by reason of imports of certain structural
steel beams from China, Germany, Luxembourg, Russia, South Africa, Spain, and Taiwan found to be
sold in the United States at less than fair value (“LTFV”).!

I. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.”” Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Act”), defines the relevant domestic industry as the “producers as a [w]hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.” In turn, the Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation . . . .”

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.® No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.” The
Commission looks for clear dividing lines among possible like products and disregards minor variations.®
Although the Commission must accept the determination of the Department of Commerce (“Commerce”)

! Material retardation is not an issue in these investigations.

2 Commissioner Bragg determines that an industry in the United States is threatened with material injury by
reason of imports of certain structural steel beams from China, Germany, Luxembourg, Russia, South Africa, Spain,
and Taiwan found to be sold in the United States at LTFV. See Separate and Dissenting Views of Commissioner
Lynn M. Bragg. Commissioner Bragg joins sections I, II, and ITI. A. of these views.

319 U.S.C. § 1677(4)(A).
419 U.S.C. § 1677(4)(A).
519 U.S.C. § 1677(10).

8 See, e.g., NEC Corp. v. Department of Commerce, 36 F. Supp.2d 380, 383 (Ct. Int’1 Trade 1998); Nippon
Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3
(Ct. Int’1 Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on
the particular record at issue’ and the ‘unique facts of each case’””). The Commission generally considers a number
of factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4)
customer and producer perceptions of the products; (5) common manufacturing facilities, production processes and
production employees; and, where appropriate, (6) price. See Nippon Steel, 19 CIT at 455 n.4; Timken Co. v.
United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

7 See, e.£., S. Rep. No. 96-249 at 90-91 (1979).

8 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like’ each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

3



as to the scope of the imported merchandise that has been found to be subsidized or sold at LTFV, the
Commission determines what domestic product is like the imported articles Commerce has identified.”

B. Product Description

Commerce’s final determinations defined the imported merchandise within the scope of these
investigations as follows:

The scope of this investigation covers doubly-symmetric shapes, whether hot or cold-
rolled, drawn, extruded, formed or finished, having at least one dimension of at least 80
mm (3.2 inches or more), whether of carbon or alloy (other than stainless) steel, and
whether or not drilled, punched, notched, painted, coated, or clad. These structural steel
beams include, but are not limited to, wide-flange beams (“W” shapes), bearing piles
(“HP” shapes), standard beams (“S” or “I” shapes), and M-shapes. All the products that
meet the physical and metallurgical descriptions provided above are within

the scope of this investigation unless otherwise excluded. The following products are
outside and/or specifically excluded from the scope of this investigation: (1) structural
steel beams greater than 400 pounds per linear foot, (2) structural steel beams that have a
web or section height (also known as depth) over 40 inches, and (3) structural steel
beams that have additional weldments, connectors, or attachments to I- sections, H-
sections, or pilings; however, if the only additional weldment, connector or attachment
on the beam is a shipping brace attached to maintain stability during transportation, the
beam is not removed from the scope definition by reason of such additional weldment,
connector, or attachment.'

Structural steel beams are designed specifically to be load-bearing support members in a wide
variety of applications, principally related to construction of structures or original equipment
manufacturing applications. Beams are available in a range of overlapping sizes and cross-sectional
profiles.'!

C. Domestic Like Product Issues

The principal domestic like product issue in these final phase investigations concerns whether
forklift mast profiles should be treated as a separate domestic like product. Petitioners contend that the
Commission should find all structural steel beams of the type described by Commerce’s scope definition

® Hosiden Corp. v. Advanced Display Mfts., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations where Commerce found five
classes or kinds).

10 67 Fed. Reg. 35479, 35479-80 (May 20, 2002) (China); 67 Fed. Reg. 35482, 35483 (May 20, 2002) (Spain);
35 Fed. Reg. 35484, 35434-85 (May 20, 2002) (Taiwan); 67 Fed. Reg. 35485, 35486 (May 20, 2002) (South
Aftica), 67 Fed. Reg. 35488, 35488 (May 20, 2002) (Luxembourg); 67 Fed. Reg. 35490, 35490 (May 20, 2002)
(Russia); 67 Fed. Reg. 35497, 35498 (May 20, 2002) (Germany). In its notices, Commerce indicates that it received
requests from respondents to exclude two specific products from the scope of the investigations. These were beams
of grade A913/65 and forklift mast profiles. Commerce declined to amend the scope to exclude these products.
E.g., 67 Fed. Reg. at 35483.

! Confidential Report (CR), as revised by Memoranda INV-Z-085 (June 7, 2002), INV-Z-090 (June 12, 2002),
and INV-Z-095 (June 17, 2002), at I-6, Public Report (PR) at I-4-5.

4



to be a single domestic like product. Respondents Hoesch Hohenlimburg GmbH (“Hoesch”) and
Salzgitter AG Stahl und Technologie (“Salzgitter”), each of which is a producer and exporter of
structural steel beams from Germany, and Corus Respondents'? argue that the Commission should find
two like products: (1) forklift mast profiles and (2) all other structural steel beams subject to
investigation.

In the preliminary determinations, the Commission considered the question of forklift mast
profiles and determined that all structural steel beams described by the scope definition were a single
domestic like product. The Commission stated that the limited information on the record concerning
forklift mast profiles indicated some differences from other structural steel beams in terms of end uses
and customer and producer perceptions, but also similarities in terms of physical characteristics,
production processes, equipment, and workers, and channels of distribution.” We conclude that the
more complete information now on the record supports a conclusion that there is not a clear dividing line
between forklift mast profiles and other types of structural steel beams.

Physical Characteristics and Uses. Forklift mast profiles produced in the United States that
meet the specifications of Commerce’s scope definition are mast parts used in the construction of a
forklift."* Forklift mast profiles are produced to the standards of the individual forklift producer that
orders them.” One purchaser of forklift mast profiles reports that forklift mast profiles have greater
strength, tighter dimensional tolerances, and less uniform mast channels than beams meeting the
standards of the American Society for Testing and Materials (ASTM).'¢

Most structural steel beams produced in the United States are used for building, bridge, or tower
construction.” Beams used for such purposes generally meet ASTM certification standards.'® However,
some U.S.-produced beams within the scope definition that are not forklift mast profiles (“non-FMP
beams”) are not used for construction of structures.'®* These beams are produced to customer
specification and do not meet ASTM standards.*

12 “Corus Respondents” are Corus Specialty Profiles Mannstaedt-Werke GmbH & Co. (“Mannstaedt”), a
German producer and exporter of subject merchandise, Corus America Inc., an importer of subject merchandise,
and Corus Group plc, the parent of the preceding two firms.

1 Certain Structural Steel Beams from China, Germany, Italy, Luxembourg, Russia, South Africa, Spain, and
Taiwan, Inv. Nos. 731-TA-935-942 (Preliminary), USITC Pub. 3438 at 5 (July 2001) (“Preliminary
Determination”).

4 CR at I-9-10, PR at I-7. Not all forklift mast profiles produced in the United States, however, meet the
specifications of the scope definition — i.e., doubly symmetric with at least one dimension of 80 mm. The sole
domestic producer of forklift mast profiles, Steel of West Virginia, reports that *** percent of its 2001 forklift mast
profile production was doubly symmetric and hence within the scope definition. Petitioners Posthearing Brief; ex.
1G, Affidavit of ***,

13 Petitioners Prehearing Brief, vol. II, ex. 17-H; Corus Respondents Prehearing Brief, ex. 8.

16 Corus Respondents Prehearing Brief, ex. 8.
7 CR at I-6, II-10 n.9, PR at I-4-5, II-7 n.9.

'8 CR at I-6, PR at I-5; see Petitioners Prehearing Brief, vol. I at 3 n.2, 8 (small percentage of domestic
production does not meet ASTM standards).

1 About five to 10 percent of all structural steel beams used in the U.S. market are used for original equipment
manufacture, and production of forklift mast profiles meeting the specifications of the scope definition constituted
less than *** percent of total U.S. structural steel beam production in 2001. CR at II-10 n.9, Tables C-1, C-2, PR at
II-7 n.9, Tables C-1, C-2.

2 Ppetitioners Posthearing Brief, ex. 1G, affidavits of *** and *** (identifying specific non-FMP beams
produced by domestic producers *** for use in applications such as ***),

5



Interchangeability. Forklift mast profiles are produced to individual customer specifications;
consequently, there is no dispute that they are not interchangeable with other types of structural steel
beams.” This also would be true of non-FMP beams made to individual customer specifications.

Channels of Distribution. Forklift mast profiles are sold *** to end users.”> Non-FMP beams
produced to individual customer specifications also generally are sold directly to the customer.” In
2001, 55.3 percent of shipments of all domestically produced structural steel beams were made to
distributors, and the remaining 44.7 percent were made to end users.*

Customer and Producer Perceptions. The two purchasers that have submitted statements into
the record indicate that they perceive forklift mast profiles to be distinct products from other types of
structural steel beams.” While each U.S. producer’s literature categorizes its beam product line in a
different manner, the sole U.S. producer of forklift mast profiles, Steel of West Virginia, categorizes
forklift mast profiles separately from “merchant” sections (which encompass W and S shapes).”

Production Facilities, Processes, and Employees. Steel of West Virginia states that it produces
both forklift mast profiles and non-FMP beams on the same equipment using the same production
workers. This includes both beams made to ASTM specifications and non-FMP beams made to
individual customer specifications.”’ Other domestic producers that produce non-FMP beams to
individual customer specifications state that they produce these beams and beams meeting ASTM
standards on the same production equipment; however, each individual beam type requires a specific
roll.®

Price. Steel of West Virginia reports that its forklift mast profiles are more expensive than
beams meeting ASTM standards but can be priced either higher or lower than non-FMP beams produced
to customer specifications.”

Conclusion. There are certain distinctions between forklift mast profiles and the majority of
structural steel beams that are produced to ASTM standards and are used in construction applications.
These include distinct end uses, lack of interchangeability, distinct customer and producer perceptions,
and higher prices.

Nevertheless, these distinctions are insufficient to constitute a “clear dividing line” between
forklift mast profiles and all non-FMP beams given distinctions within the category of non-FMP beams.
The differences that exist between forklift mast profiles and non-FMP beams produced to ASTM
standards also exist between non-FMP beams that are produced to ASTM standards (“commodity

2 CR at I-10, PR at I-8; see Corus Respondents Prehearing Brief; exs. 7-8.

2 CR at I-10, PR at I-8.

3 Petitioners Prehearing Brief, vol. II, ex. 17-H.

% CR and PR, Table III-6.

¥ Corus Respondents Prehearing Brief, exs. 6, 8.

% Steel of West Virginia Internet Site, http://www.swvainc.com/industrial. html and
hitp:/fwww.swvainc.com/merchant. html (printed May 28, 2002). Compare Nucor-Yamato Internet Site,
http://www.nucoryamato.com/general. htm (printed May 28, 2002); Nucor Internet Site,

http://www.nucorsteel. com/WebSite/NSB.nsf/BSP? OpenForm (printed May 28, 2002); TXI Internet Site,
http://www.chaparralsteel.com/structural/products.asp (printed May 28, 2002).

7 Petitioners Prehearing Brief, vol. II, ex. 17-H; Petitioners Posthearing Brief, ex. 1G, *** Affidavit. Steel of
West Virginia states that the only production equipment unique to the production of forklift mast profiles are special
mill rolls used to form the beam, which ***, Petitioners Posthearing Brief, ex. 1G, *** Affidavit; see also CR at I-
10n.22, PR at I-8 n.22.

3 Petitioners Posthearing Brief, ex. 1G, *** Affidavits.

% Petitioners Prehearing Brief, vol. II, ex. 17-H.



beams”) and those that are not (“specialized non-FMP beams”). Numerous domestic producers make a
variety of specialized non-FMP beams that are produced to individual customer specifications for
particularized end uses. Consequently, several of the distinctions with respect to end uses and lack of
interchangeability that exist between forklift mast profiles and non-FMP beams generally also exist
between (1) forklift mast profiles and specialized non-FMP beams; (2) specialized non-FMP beams and
commodity beams; and (3) different types of specialized non-FMP beams.

By contrast, all structural steel beams — whether forklift mast profiles, non-FMP specialty beams,
or commodity beams — within the scope definition have certain characteristics in common. These
include commonality in dimension (i.e., doubly symmetric) and size, their general use as components
used to assemble larger structures or equipment, and the fact that they are made in the United States
using common production facilities, processes, and employees.*®

We conclude that the record in these investigations supports a conclusion that the group of
structural steel beams within the scope definition constitutes a continuum of products without a clear
dividing line. Accordingly, we find a single domestic like product constituting all structural steel beams
meeting the specifications of the scope definition.

D. Domestic Industry and Related Parties

Section 771(4) of the Act defines the relevant industry as “the producers as a [w]hole of a
domestic like product, or those producers whose collective output of a domestic like product constitutes
the major proportion of that product.”® In defining the domestic industry, the Commission’s general
practice has been to include in the industry all of the domestic production of the like product, whether
toll-produced, captively consumed, or sold in the domestic merchant market.>* Based on our domestic
like product determination, we determine that there is a single domestic industry consisting of all U.S.
producers of structural steel beams.

We must further determine whether any producer of the domestic like product should be
excluded from the domestic industry pursuant to section 19 U.S.C. § 1677(4)(B). That provision of the
statute allows the Commission, if appropriate circumstances exist, to exclude from the domestic industry
producers that are related to an exporter or importer of subject merchandise or which are themselves
importers.*> Exclusion of such a producer is within the Commission’s discretion based upon the facts
presented in each case.**

30 As the Commission noted in its preliminary determinations, respondents’ discussion concerning production
processes in Germany is of limited probative value concerning the definition of the domestic like product. See
Preliminary Determination, USITC Pub. 3438 at 5 n.15; Torrington Co. v. United States, 747 F. Supp. 744, 749 (Ct.
Int’1 Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (like product analysis focuses on differences among
domestically produced products). This is particularly true given that the record in the final phase investigations has
much more complete information about U.S. producers’ production processes than did the record in the preliminary
phase investigations.

%19 U.S.C. § 1677(4)(A).

32 See United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’l Trade 1994), aff’d, 96
F.3d 1352 (Fed. Cir. 1996).

¥ 19 U.S.C. § 1677(4)(B).

3 Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’1 Trade 1989), aff’d without opinion, 904
F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987). The
primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude the
related parties include: (1) the percentage of domestic production attributable to the importing producer; (2) the

(continued...)




The single domestic industry issue in these investigations concerns the treatment of a domestic
producer, ¥¥*. *** 3 firm that imported subject merchandise during the period of investigation. Under
the statutory related parties provision, a producer and an exporter or importer are to be considered related
parties if, inter alia, “the exporter or importer directly or indirectly controls the producer.”® The status
of domestic producer *** as a *** of importer *** indicates that *** possesses the requisite control over
*** to make that producer subject to potential exclusion from the domestic industry subject to section
771(4)(B)(i) of the Act.** However, we have determined that “appropriate circumstances” do not exist to
support *** exclusion from the domestic industry.’” Accordingly, we define a single domestic industry
in these investigations encompassing all U.S. producers of structural steel beams.

II. CUMULATION

For purposes of evaluating the volume and price effects for a determination of material injury by
reason of the subject imports, section 771(7)(G)(i) of the Act requires the Commission to assess
cumulatively the volume and effect of imports of the subject merchandise from all countries as to which
petitions were filed and/or investigations self-initiated by Commerce on the same day, if such imports
compete with each other and with domestic like products in the U.S. market.** In assessing whether

3 (...continued)
reason the U.S. producer has decided to import the product subject to investigation, i.e., whether the firm benefits
from the LTFV sales or subsidies or whether the firm must import in order to enable it to continue production and
compete in the U.S. market; and (3) the position of the related producers vis-a-vis the rest of the industry, i.e.,
whether inclusion or exclusion of the related party will skew the data for the rest of the industry. See, e.g.,
Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’1 Trade 1992), aff d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for
related producers and whether the primary interests of the related producers lie in domestic production or in
importation. See, €.g., Melamine Institutional Dinnerware from China, Indonesia, and Taiwan, Inv. Nos. 731-TA-
741-743 (Final), USITC Pub. 3016 at 14 n.81 (Feb. 1997).

% 19U.8.C. § 1677(4)(B)(ii)(ID).
% 19U.8.C. § 1677(4)(B)().

37 The quantity of *** subject imports was *** in 1999, *** short tons in 2000, and *** short tons in 2001.
**+* Importer Questionnaire. In response to the question asking its reason for importing structural steel beams its
response was ***. Id.

*** accounted for *** percent of total U.S. production of structural steel beams in 2001; of the ten U.S. beams
producers for which the Commission collected data, *** 2001 sales quantity ranked ***. CR and PR, Tables III-1,
VI-3. The ratio of *** subject imports to *** production was *** in 1999, *** in 2000, and *** in 2001. ***
Importer Questionnaire; *** Producer Questionnaire. *** operating margins were *** in 1999, *** in 2000, and
*%% jn 2001. CR and PR, Table VI-3.

Because of the *** nature of *** subject imports and the *** production quantities of ***, it is unclear whether
the principal interest of the *** combination is in domestic production or importation. There does not, however,
appear to be any correlation between *** importation activities, on the one hand, and *** financial performance
relative to its peers, on the other. Indeed, the main discrepancy between *** operating performance and those of its
peers is that *** — which was the year of *** principal importations. Consequently, the record does not indicate
that *** imports so that its domestic production affiliate may benefit from LTFV sales.

%19 U.S.C. § 1677(7)(G)(i).




subject imports compete with each other and with the domestic like product,* the Commission has
generally considered four factors, including:

€)) the degree of fungibility between the subject imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions;

2 the presence of sales or offers to sell in the same geographic markets of subject
imports from different countries and the domestic like product;

3) the existence of common or similar channels of distribution for subject imports
from different countries and the domestic like product; and

4 whether the subject imports are simultaneously present in the market.*’

While no single factor is necessarily determinative, and the list of factors is not exclusive, these
factors are intended to provide the Commission with a framework for determining whether the subject
imports compete with each other and with the domestic like product.*’ Only a “reasonable overlap” of
competition is required.*

The threshold for cumulation is satisfied in that the petition was filed with respect to imports
from all subject countries on the same day. None of the statutory cumulation exceptions is applicable.*

We next examine the factors the Commission customarily considers in ascertaining whether there
is a “reasonable overlap of competition.”

Fungibility. Structural steel beams sold in the United States, regardless of source, generally meet
ASTM specifications.** Market participants overwhelmingly reported that structural steel beams from
each of the subject countries were always or frequently interchangeable with structural steel beams
produced in the United States.** Purchasers also overwhelmingly reported that structural steel beams
from each of the subject countries are comparable to domestically produced beams in terms of product
consistency and product quality.*® Both domestic producers and suppliers from the individual subject

** The Uruguay Round Agreements Act Statement of Administrative Action (SAA) expressly states that “the
new section will not affect current Commission practice under which the statutory requirement is satisfied if there is
a reasonable overlap of competition.” SAA, H.R. Rep. 103-316, vol. I at 848 (1994), citing Fundicao Tupy, S.A. v.
United States, 678 F. Supp. 898, 902 (Ct. Int’1 Trade 1988), afPd, 859 F.2d 915 (Fed. Cir. 1988).

%0 See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos.
731-TA-278-280 (Final), USITC Pub. 1845 at 8 n.29 (May 1986), aff’d sub nom. Fundicao Tupy, S.A. v. United
States, 678 F. Supp. 898 (Ct. Int’l Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

! See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int’1 Trade 1989).

%2 See Goss Graphic System, Inc. v. United States, 33 F. Supp. 2d 1082, 1087 (Ct. Int’1 Trade 1998)
(“cumnlation does not require two products to be highly fungible””); Mukand Ltd. v. United States, 937 F. Supp.
910, 916 (Ct. Int’l Trade 1996);, Wieland Werke, 718 F. Supp. at 52 (“Completely overlapping markets are not
required.”).

# Negligibility is not an issue in these investigations. CR at IV-6-7, PR at IV-5.

*“ See generally CR at I-6, PR at I-5; Petitioners Prehearing Brief, vol. I at 3 n.2; Arcelor Respondents
Posthearing Brief, Tab H-1 at 15, Tab H-2 at 74, Tab H-3 at 8; Purchasers’ Questionnaires.

4 CR and PR, Table II-8.
4 CR and PR, Table II-6.




countries offer products in a range of sizes and weights; there is an overlap between product offerings
from each of these countries.*’

Geographic Overlap. The major domestic producers sell their product throughout the
continental United States.”* Imports from each subject country are sold in the North Atlantic, South
Atlantic, and Gulf regions, and imports from most of the subject countries are sold nationwide.*

Channels of Distribution. Structural steel beams from all sources are sold both to distributors
and to end users. In 2001, 55.3 percent of U.S.-produced beams were sold to distributors, with the
remainder sold to end users.”® A majority of imports from all but one of the subject countries was sold to
distributors.”!

Simultaneous Presence. Imports from each of the subject countries were present in the U.S.
market in 2000 and 2001, and imports from each of the subject countries except Taiwan were present in
the U.S. market in 1999.%

Conclusion. No party disputes that there is a reasonable overlap of competition between imports
from each subject country and the domestic like product, and among imports from the various subject
countries, in terms of the four factors generally analyzed by the Commission.”> We cumulate imports
from all subject countries in our analysis of material injury by reason of subject imports.

I11. NO MATERIAL INJURY BY REASON OF SUBJECT IMPORTS

In the final phase of antidumping duty and countervailing duty investigations, the Commission
determines whether an industry in the United States is materially injured by reason of the imports under

47 Arcelor Respondents Posthearing Brief, Tab H-4; CR at V-8 and Tables V-9-10; PR at V-7 and Tables V-9-
10.

8 CR at V-3, PR at V-2; Arcelor Respondents Posthearing Brief, Tab H-4.
¥ Arcelor Respondents Posthearing Brief, Tab H-4.

% CR and PR, Table I11-6.

5! CR and PR, Table IV-4.

52 CR and PR, Table IV-3.

% The record does indicate that there is some distinction between subject imports from Luxembourg, on the one
hand, and imports from other subject countries, on the other, in terms of channels of distribution. We do not accord
this substantial weight in our analysis, however, because the record indicates that TradeARBED, a U.S. importer,
jointly marketed imports from Luxembourg with those from other subject countries, indicating some overlap in
distribution channels. See Petitioners’ Prehearing Brief, vol. III, ex. B (***). Indeed, in one instance TradeARBED
required that purchasers order product from both Luxembourg and German sources. See Petitioners’ Prehearing
Brief, vol. III, ex. B (***); Tr. at 57 (Price).

The only argument against cumulation has come from Nizhny Tagil Iron and Steel Works (“Tagil”), a Russian
producer and exporter of subject merchandise. Tagil’s argument that imports from Russia should not be cumulated
with imports from the other subject countries is based solely on the existence of a 1999 agreement between the
Governments of Russia and the United States imposing quantitative restrictions on imports from Russia of several
steel products, including structural steel beams. The Commission previously has concluded that, when the criteria it
traditionally examines indicate a reasonable overlap of competition between subject imports from a country whose
imports are subject to quantitative restrictions, on the one hand, and imports from other subject countries and the
domestic like product, on the other, cumulation is warranted. See Honey from Argentina and China, Inv. Nos. 701-
TA-402, 731-TA-892-893 (Final), USITC Pub. 3470 at 15 n.96 (Nov. 2001). The record indicates that,
notwithstanding the 1999 agreement, subject imports from Russia continued to enter the U.S. market in competition
with the domestic like product and imports from other subject countries, and Tagil does not argue to the contrary.
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investigation.® In making this determination, the Commission must consider the volume of imports, their
effect on prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.”® The statute defines “material
injury” as “harm which is not inconsequential, immaterial, or unimportant.”* In assessing whether the
domestic industry is materially injured by reason of subject imports, we consider all relevant economic
factors that bear on the state of the industry in the United States.”’ No single factor is dispositive, and all
relevant factors are considered “within the context of the business cycle and conditions of competition
that are distinctive to the affected industry.”**

For the reasons discussed below, we determine that the domestic structural steel beams industry
is not materially injured by reason of the cumulated subject imports.*

A. Conditions of Competition

Several conditions of competition pertinent to the structural steel beams industry are relevant to
our analysis.*’

The principal use of structural steel beams is in construction projects. Consequently, demand for
structural steel beams is a function of construction activity.! Census Bureau statistics indicate that the
value of nonresidential construction activity in the United States rose, in current dollars, from $194
billion in 1999 to $210 billion in 2000 and then declined to $209 billion in 2001.°* The Census Bureau
also publishes seasonally adjusted monthly data. The monthly data indicate that construction activity
declined from the first to second and from the second to third quarters of 1999. Construction activity
then increased during the fourth quarter of 1999 and throughout 2000 before reaching a peak in the first
quarter of 2001. Activity then declined throughout the remainder of 2001, reaching period lows during
the fourth quarter of 2001.%

Data on apparent U.S. consumption of structural steel beams derived from a mixture of
Commission questionnaires and official Commerce import statistics show much sharper annual
fluctuations in demand than do the Census Bureau construction data. Apparent U.S. consumption rose
from 4.96 million short tons in 1999 to 6.23 million short tons in 2000, and then declined to 4.81 million
short tons in 2001.%

%19 U.S.C. §§ 1671d(b) and 1673d(b).

¥ 19U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to
the determination” but shall “identify each [such] factor . . . [a]nd explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B). See also Angus Chemical Co. v. United States, 140 F.3d 1478 (Fed. Cir. 1998).

%19 U.S.C. § 1677(7)(A).

5719 U.S.C. § 1677(7)(C)(iii).

%19 U.S.C. § 1677(7)(C)(iii).

% Commissioner Bragg determines that the domestic structural steel beams industry is threatened with material

injury by reason of the cumulated subject imports. See Separate and Dissenting Views of Commissioner Lynn M.
Bragg.

© 19 U.S.C. § 1677(7)(C)iii).

' CR at II-10, PR at II-7.

52 CR and PR, Table I1-4.

8 Arcelor Respondents Prehearing Brief, Tab 2; Petitioners Prehearing Brief, vol. I at 13.
¢ CR and PR, Table IV-3.
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Purchasers of structural steel beams in the United States include distributors, which are
principally steel service centers, and end users, which are mainly fabricators.®® Purchasers must make
orders several months in advance of delivery of the product. For imports, the lead time for orders is in
the range of 90 to 150 days.®® Market participants agree that lead times are shorter for domestically
produced product.’’” Domestic producers reported considerable variations in lead times. Individual
producers reported their average lead times during the period of investigation ranged from seven days to
81 days. Producers typically had the longest lead times during the second half of 1999 and the first half
of 2000; lead times in 2001 were shorter than those in either 1999 or 2000.%

While fabricators do not maintain significant inventories,* steel service centers do. Service
centers’ inventories increased from 1999 to 2000, and declined from 2000 to 2001.7° !

The Commission received questionnaire responses from all 10 domestic producers that produced
structural steel beams in 2001. Three of these firms — TXI Chaparral Steel Co. (TXI), Nucor Corp., and
Nucor-Yamato Steel Co.— account for *** of domestic production.”” There have been several changes in
domestic production operations during the period of investigation. Nucor’s Berkeley mill, opened in
December 1998, became fully operational during the fourth quarter of 1999. TXI opened a new mill in
Petersburg, Virginia, in August 1999. Northwestern, which previously declared bankruptcy, shut down
in May 2001.” Steel Dynamics, Inc. (SDI) constructed a new structural steel mill in Columbia City,
Indiana, during the period of investigation; it anticipates that the mill will become operational during
2002.

5 CR at II-1, PR at II-1.

5 Tr. at 111 (Athens); 161 (Reilly).

7 CR at II-13, PR at II-9; Tr. at 26 (Stratman).
8 Petitioners Posthearing Brief, ex. 1N.

% CR at II-1, PR at II-1; see Tr. at 47 (Grossi).

™ End of period inventories for the 28 distributors that provided inventory data for all three years of the period
of investigation in their purchasers questionnaire responses increased from 330,451 short tons in 1999 to 548,865
short tons in 2000 and then declined to 369,883 short tons in 2001. Purchasers’ Questionnaires. (After completion
of the Commission report in these investigations, Commission staff learned that Table II-1 of the Confidential
Report incorrectly tabulated the data in the purchasers’ questionnaires relating to distributors’ inventories. We
observe that the parties did not rely on the incorrect tabulation in preparing their arguments. Instead, both
petitioners and respondents provided in their briefs purchaser-by-purchaser tabulations of inventories based directly
on the questionnaires. See Petitioners Posthearing Brief, ex. 1C; Arcelor Respondents Posthearing Brief, Tab 1. It
was through examination of the parties’ tabulations that Commission staff discovered the error in the final version
of the Confidential Report. That error has been corrected in the Public Report. This opinion relies on the corrected
tabulation of the data provided at Table II-1 of the PR.) Monthly inventory data for structural steel compiled by the
Metal Steel Service Center Institute (MSCI), which includes product other than structural steel beams, showed that
inventories increased from January through March 1999, and then declined from March through October 1999,
when inventories reached a period low. MSCI inventories then increased through May 2000, fluctuated through the
remainder of 2000 before reaching a peak in January 2001, and declined thereafter. Arcelor Respondents
Prehearing Brief, Tab 10.

" Commissioner Bragg does not rely on the corrected tabulation of the data at Table II-1 of the Public Report.
See Separate and Dissenting Views of Commissioner Lynn M. Bragg at n.37.

2 CR and PR at I1I-1, Table III-1. While Nucor and Nucor-Yamato are separate corporate entities, their beams
production facilities are under common management. Tr. at 152 (Stratman).

” CR at I1I-3-4, PR at I1I-1, 3.
™ Tr. at 31-32 (Nolan).
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Notwithstanding the opening of new capacity, the domestic industry had difficulty supplying its
customers during 1999 and the first portion of 2000. Eighteen of 45 purchasers, including 16 of 31
distributors, reported to the Commission that they were either placed on allocation sometime during 1999
and 2000 or were otherwise unable during that time to meet requirements from domestic sources.”
Numerous contemporaneous news articles detail that domestic producers were having difficulty
supplying certain beam sizes to their customers in late 1999 and early 2000.” Some domestic producers
limited the amount of materials that distributors could purchase during this period.”” While petitioners
assert that most domestic producers did not have any limitation on what customers could purchase at any
time during the period of investigation, the *** producers that petitioners acknowledge did impose
restrictions on customers accounted for *** of domestic production.”

Imports from nonsubject sources declined from 603,784 short tons in 1999 to 482,801 short tons
in 2000 and then to 164,695 short tons in 2001.” Most of the decline in nonsubject imports from 1999 to
2000 is attribitutable to declines in imports from Japan and Korea. In June 2000 imports from Japan
became subject to an antidump<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>