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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-872-883 (Preliminary)

CERTAIN STEEL CONCRETE REINFORCING BARS
FROM AUSTRIA, BELARUS, CHINA, INDONESIA, JAPAN, KOREA, LATVIA,
MOLDOVA, POLAND, RUSSIA, UKRAINE, AND VENEZUELA

DETERMINATIONS

On the basis of the record' developed in the subject investigations, the United States
International Trade Commission determines, pursuant to section 733(a) of the Tariff Act of 1930 (19
U.S.C. § 1673b(a)), that there is a reasonable indication that a regional industry in the United States is
materially injured or threatened with material injury by reason of imports from Belarus, China,
Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine of certain steel concrete reinforcing bars,
provided for in subheading 7214.20.00 of the Harmonized Tariff Schedule of the United States,? that are
alleged to be sold in the United States at less than fair value (LTFV). The Commission further
determines, pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is no
reasonable indication that an industry in the United States is materially injured or threatened with
material injury, or that the establishment of an industry in the United States is materially retarded, by
reason of such imports from Japan.’ Finally, pursuant to 19 U.S.C. § 1677(24)(A) the Commission
determines that the subject imports from Austria, Russia, and Venezuela are negligible,* and thereby,
pursuant to 19 U.S.C. § 1673b(a)(1), the Commission’s investigations with respect to Austria, Russia,
and Venezuela are terminated.

COMMENCEMENT OF FINAL PHASE INVESTIGATIONS

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigations. The Commission will issue a final phase notice
of scheduling which will be published in the Federal Register as provided in section 207.21 of the
Commission’s rules upon notice from the Department of Commerce (Commerce) of affirmative
preliminary determinations in the investigations under section 733(b) of the Act, or, if the preliminary
determinations are negative, upon notice of affirmative final determinations in the investigations under
section 735(a) of the Act. Parties that filed entries of appearance in the preliminary phase of the
Investigations need not enter a separate appearance for the final phase of the investigations. Industrial

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(9)).

? For purposes of these investigations, certain steel concrete reinforcing bars are all steel concrete reinforcing bars
(“rebar”) sold in straight lengths. Specifically excluded are plain rounds (i.e., non-deformed or smooth bars) and
rebar that has been further processed through bending or coating.

* Commissioner Lynn M. Bragg dissenting.

* Commissioner Lynn M. Bragg dissenting. Commissioner Bragg finds that there is a potential that such imports
from Austria, Russia, and Venezuela will imminently account for more than 7 percent of the total import volume of
all such merchandise such that there is a reasonable indication that a regional industry in the United States is
threatened with material injury by reason of imports of the subject merchandise from Austria, Russia, and
Venezuela that are alleged to be sold in the United States at LTFV.

1



users, and, if the merchandise under investigation is sold at the retail level, representative consumer
organizations have the right to appear as parties in Commission antidumping and countervailing duty
investigations. The Secretary will prepare a public service list containing the names and addresses of all
persons, or their representatives, who are parties to the investigations.

BACKGROUND

On June 28, 2000, petitions were filed with the Commission and the Department of Commerce
by the Rebar Trade Action Coalition (RTAC) (Washington, DC) and its individual members® alleging
that a regional industry in the United States is materially injured or threatened with material injury by
reason of LTFV imports of certain steel concrete reinforcing bars from Austria, Belarus, China,
Indonesia, Japan, Korea, Latvia, Moldova, Poland, Russia, Ukraine, and Venezuela. Accordingly,
effective June 28, 2000, the Commission instituted antidumping duty investigations Nos. 731-TA-872-
883 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference to be held
in connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of July 7, 2000 (65 FR 42029). The conference was held in Washington, DC, on July 19, 2000, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

* The members of RTAC are AmeriSteel (Tampa, FL); Auburn Steel Co., Inc. (Auburn, NY); Birmingham Steel
Corp. (Birmingham, AL); Border Steel, Inc. (El Paso, TX); CMC Steel Group (Seguin, TX); Marion Steel Co.
(Marion, OH); Riverview Steel (Glassport, PA); and Nucor Steel (Darlington, SC). Auburn Steel Co., Inc., isnot a
petitioner with respect to Indonesia and Japan.



VIEWS OF THE COMMISSION

Based on the record in these preliminary investigations, we find that there is a reasonable
indication that a regional industry in the United States is materially injured by reason of imports from
Belarus, China, Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine of steel concrete reinforcing
bars (“rebar”) that are allegedly sold in the United States at less than fair value (“LTFV”).!

We also find that imports of rebar from Austria, Russia, and Venezuela that are sold in the
United States are negligible.” Finally, we find that imports of rebar from Japan are not sufficiently
concentrated in the region.> We therefore conclude there is no reasonable indication that a regional
industry in the United States is materially injured or threatened with material injury by reason of the
allegedly LTFV imports of rebar from Japan.*

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary antidumping duty determinations requires the Commission to
determine, based upon the information available at the time of the preliminary determination, whether
there is a reasonable indication that a domestic industry is materially injured, threatened with material
injury, or whether the establishment of an industry is materially retarded, by reason of the allegedly
unfairly traded imports.> In applying this standard, the Commission weighs the evidence before it and
determines whether “(1) the record as a whole contains clear and convincing evidence that there is no
material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a
final investigation.”

II. DOMESTIC LIKE PRODUCT AND INDUSTRY

A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of imports of the subject merchandise, the

! Commissioner Askey finds that there is a reasonable indication that the regional industry is threatened with
material injury by reason of imports from Belarus, China, Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine
of rebar that are allegedly sold in the United States at less than fair value (“LTFV”). See Additional Views of
Commissioner Thelma J. Askey.

? Commissioner Lynn M. Bragg dissenting with respect to the finding that Austria, Russia, and Venezuela are
negligible for purposes of a threat analysis. See Dissenting Views of Commissioner Lynn M. Bragg Regarding
Imports from Austria, Japan, Russia, and Venezuela.

* Commissioner Bragg dissenting with respect to the determination that imports from Japan were not sufficiently
concentrated in the region. See Dissenting Views of Commissioner Lynn M. Bragg Regarding Imports from
Austria, Japan, Russia, and Venezuela.

* Commissioner Bragg dissenting. See Dissenting Views of Commissioner Lynn M. Bragg Regarding Imports
from Austria, Japan, Russia, and Venezuela.

*19 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994, 1001-04 (Fed. Cir. 1986);
Aristech Chemical Corp. v. United States, 20 CIT 353, 354 (1996).

¢ American Lamb, 785 F.2d at 1001 (Fed. Cir. 1986); see also Texas Crushed Stone Co. v. United States, 35 F.3d
1535, 1543 (Fed. Cir. 1994).




Commission first defines the “domestic like product” and the “industry.”” Section 771(4)(A) of the
Tariff Act of 1930, as amended (“the Act”), defines the relevant domestic industry as the “producers as a
[w]hole of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.”® In turn, the Act defines
“domestic like product” as “a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation . . . .””

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.'” No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.'! The
Commission looks for clear dividing lines among possible like products and disregards minor
variations."? Although the Commission must accept the determination of the Department of Commerce
(“Commerce”) as to the scope of the imported merchandise allegedly subsidized or sold at LTFV, the
Commission determines what domestic product is like the imported articles Commerce has identified."

719 US.C. § 1677(4)(A).
819 U.S.C. § 1677(4)(A).
°19 U.S.C. § 1677(10).

'% See, e.g., NEC Corp. v. Dep’t of Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749, n.3 (Ct.
Int’] Trade 1990) aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (“every like product determination ‘must be made on the
particular record at issue’ and the ‘unique facts of each case’”). The Commission generally considers a number of
factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of distribution; (4)
customer and producer perceptions of the products; (5) common manufacturing facilities, production processes and
production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455, n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

' See, e.g., S. Rep. No. 96-249, at 90-91 (1979).

12 Nippon Steel, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249, at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like’ each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

** Hosiden Corp. v. Advanced Display Mfts., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F.
Supp. at 748-52 (affirming Commission determination of six like products in investigations where Commerce found
five classes or kinds). 4



B. Product Description

In its notice of initiation, Commerce defined the imported merchandise within the scope of these
investigations as follows:

all steel concrete reinforcing bars (rebar) sold in straight lengths, currently classifiable in the
Harmonized Tariff Schedule of the United States (HTSUS) under item number 7214.20.00

. ... Specifically excluded are plain rounds (i.e., non-deformed or smooth bars) and rebar that
has been further processed through bending or coating.'*

The subject merchandise is hot-rolled deformed rebar, designed specifically to enhance the
tensile and shear-stress strength of concrete structures.® Rebar is sold to customers in various forms or
stages of fabrication, but only stock deformed rebar, which is not further processed, is subject to these
investigations.'®

The parties agree that there should be one domestic like product.!” Based on the information
obtained in these preliminary investigations, we find that there is one domestic like product, rebar,
coextensive with the scope of these investigations.

C. Domestic Industry

The domestic industry is defined as “the producers as a [w]hole of a domestic like product.”® In
defining the domestic industry, the Commission’s general practice has been to include in the industry all
of the domestic production of the like product, whether toll-produced, captively consumed, or sold in the
domestic merchant market.” Based on the definition of the domestic like product, the industry consists
of all domestic producers of rebar in the region defined below.

There are two domestic industry issues in this preliminary investigation: (1) whether there is a
regional industry; and (2) whether any of the producers of the domestic like product should be excluded
from the industry as related parties.

14 65 Fed. Reg. 45754, 45755 (July 25, 2000).

'* Confidential Version of the Staff Report (“CR”) as revised by INV-X-180 and INV-X-181, at I-5-7, Public
Version of the Staff Report (“PR”) at I-5-6.

15 1d.
"7 The Commission, in a prior decision in 1997 concerning rebar, also found one domestic like product
coextensive with Commerce’s scope. Steel Concrete Reinforcing Bars From Turkey, Inv. No. 731-TA-745 USITC

Pub. 3034 (Final) (April 1997)(“Rebar from Turkey”) at 4. In these investigations, Commerce’s scope differs
slightly from the 1997 case as it presently excludes rebar in coils.

'®19 U.S.C. § 1677(4)(A).

' See United States Steel Group v. United States, 873 F. Supp. 673, 681-84 (Ct. Int’l Trade 1994), aff’d, 96 F.3d
1352 (Fed. Cir. 1996). 5



III. DOMESTIC INDUSTRY AND REGIONAL INDUSTRY ANALYSIS

A. General Considerations

Petitioners have proposed that the Commission undertake a regional industry analysis. The
proposed region would include 30 states (all states east of the Mississippi River plus Arkansas,
Louisiana, Missouri, and Texas) as well as the District of Columbia and Puerto Rico.?

Section 771(4)(C) of the Tariff Act of 1930, as amended by the URAA,?' provides that:

In appropriate circumstances, the United States, for a particular product market, may be divided
into 2 or more markets and the producers within each market may be treated as if they were a
separate industry if--

6)) the producers within such market sell all or almost all of their production of the
domestic like product in question in that market, and

(ii) the demand in that market is not supplied, to any substantial degree, by
producers of the product in question located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of material injury, or material
retardation of the establishment of an industry may be found to exist with respect to an industry
even if the domestic industry as a whole, or those producers whose collective output of a
domestic like product constitutes a major proportion of the total domestic production of that
product, is not injured, if there is a concentration of dumped imports or imports of merchandise
benefitting from a countervailable subsidy into such an isolated market and if the producers of
all, or almost all, of the production within that market are being materially injured or threatened
by material injury, or if the establishment of an industry is being materially retarded, by reason
of the dumped imports or imports of merchandise benefitting from a countervailable subsidy.
The term "regional industry" means the domestic producers within a region who are treated as a
separate industry under this subparagraph.?

The statute sets up three prerequisites that must be satisfied before the Commission can reach an
affirmative determination under a regional industry analysis.”> The Commission must determine that

** CR at I-2, PR at I-1-2. The thirty states proposed by Petitioners to be included in the region are Maine, New
Hampshire, Vermont, Massachusetts, Connecticut, Rhode Island, New York, New Jersey, Pennsylvania, Delaware,
Virginia, Maryland, West Virginia, North Carolina, South Carolina, Georgia, Florida, Mississippi, Alabama,
Tennessee, Kentucky, Ohio, Indiana, Illinois, Wisconsin, Michigan, Missouri, Arkansas, Louisiana and Texas. Id.

2! The Uruguay Round Agreements Act ("URAA") amendments to the Tariff Act of 1930 ("the Act"), P.L. 103-
465, approved Dec. 8, 1994, 108 Stat. 4809. 19 U.S.C. § 1671 et seq., as amended.

219 U.S.C. § 1677(4)(C). The URAA changes to the regional industry provisions were not intended to affect
substantive Commission practice. The definition of "regional industry" in the last sentence was added and technical
language changes were made by the URAA. The URAA also amended the statute to require that Commerce "to the
maximum extent possible, direct that duties be assessed only on the subject merchandise of the specific exporters or
producers that exported the subject merchandise for sale in the region concerned during the period of investigation."
19 U.S.C. § 1673e(d).

 Texas Crushed Stone Co. v. United States, 822 F. Supp. 773, 777, affd, 35 F.3rd 1535 (Fed. Cir. 1994)("the
ITC's case-by-case approach represents a "legitimate policy choice’ made by the agency in interpreting and applying ¢

6



there is: (1) a regional market satisfying the requirements of the statute, (2) a concentration of dumped
imports into the regional market, and (3) material injury or threat thereof to producers of all or almost all
of the regional production, or material retardation to the establishment of an industry due to the
subsidized or dumped imports. The Commission will proceed to the subsequent step only if each
preceding step is satisfied.

B. Analysis

1. Background and Proposed Alternative Regions

The Commission has found, in the past, that "appropriate circumstances" exist for the
Commission to engage in a regional industry analysis for products with low value-to-weight ratios and
where high transportation costs make the areas in which the product is produced necessarily isolated and
insular.** In a recent investigation involving a similar domestic like product, the Commission found that
while transportation costs are not a substantial part of any final delivered price to customers, the low
value-to-weight ratio for rebar restricted the geographical area in which it could be competitively sold.
Moreover, the Commission noted that the industry practice of "freight absorption" or "freight
equalization" made transportation costs important as a component of rebar sales by the domestic
producer. The Commission found that regional shipments of rebar generally were concentrated within a
250 mile radius of the producing mill.?

In these investigations, domestic producers generally reported that transportation costs accounted
for 5 to 8 percent of the total delivered cost for U.S. inland transportation. Transportation charges for
imports from the subject countries generally ranged from 8.9 percent to 14.6 percent, with the exception
of Austria, which was 2.8 percent.* While transportation costs are not a substantial part of any final
delivered price to customers, rebar is a low value-to-weight product, estimated to be $273.16 per ton in
1999, which appears to restrict the geographical area in which rebar can be competitively sold.

In these investigations, shipments of rebar are reportedly concentrated within 500 miles of the
producing mill.?

the statute." Id. at 1542), affirming Crushed Limestone from Mexico, Inv. No. 731-TA-562 (Preliminary), USITC
Pub. 2533 (July 1992)("Limestone"). See also Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 920 (Ct. Int'l
Trade 1981)(court cautioned against "arbitrary or free handed sculpting of regional markets.").

* See, e.g., Limestone, USITC Pub. 2533; Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Final), USITC
Pub. 2502 (April 1992), aff'd, Feldspar Corp v. United States, 825 F. Supp. 1095 (Ct. Int'l Trade 1993); Gray
Portland Cement and Cement Clinker from Mexico ("Mexico Cement"), Inv. No. 731-TA-451 (Final), USITC Pub.
2305 (August 1990), aff'd, Cemex, S.A. v. United States, 790 F. Supp. 290 (Ct. Int'l Trade 1992), affd, 989 F.2d
1202 (Fed. Cir. 1993). Rebar is used in tandem with cement to make reinforced concrete, which dictates a close
correlation in markets for both commodity products. Petitioners argued that this correlation supported treating rebar
like cement for purposes of a regional industry analysis. Petitioners' Br. at 16-17.

2% Rebar from Turkey, at 10-11.
26 CR and PR at Table V-1.

¥ CR atII-2, PR at II-1. Three of the 16 responding regional domestic producers reported that at least 50 percent
of sales are to customers within 0-100 miles. Of the 25 responding importers, 16 reported that at least 50 percent of
sales are to customers within 100 miles. Although the evidence in the record indicates that most sales to customers
occurred within five hundred miles, the questionnaires only asked how many sales to customers were within 100 -
1000 miles of the producing mills. Commissioners Miller, Hillman, and Askey intend to explore this issue further
in any final phase of these investigations. CR at II-2, PR at II-1.

7



We therefore determine for purposes of these preliminary investigations, that a regional ana1y51s
is appropriate and have accepted the petitioners’ definition of the region.? 2 ¥

Alternative Regions

In considering alternative regions, the Commission has looked to whether there was competition
among the imports and the domestic producers in the region and in the proposed alternatives to the
region. The Commission has not required actual competition but only that there were "no current or
future limitations on sales by the petitioner in these states."*! 32

Respondents have argued for the exclusion of Puerto Rico from the proposed region.>
While there is no domestic producer of rebar in Puerto Rico, there have been shipments into Puerto Rico
of both subject imports and rebar produced within the region. In the May 1999-April 2000 period,

*® Commissioners Miller, Hillman, and Askey intend to revisit the appropriateness of a regional industry in any
final phase of these investigations. For example, they recognize that there are similar trends concerning subject
import volumes and average unit prices within and outside the region. They therefore invite the parties to address
what factors the Commission should consider in determining whether a regional analysis is appropriate.

* Chairman Koplan and Vice-Chairman Okun do not intend to revisit the appropriateness of a regional industry
analysis in any final phase of these investigations.

*® Commissioner Bragg is satisfied with both the appropriateness of a regional industry analysis in these
preliminary investigations, as well as the definition of the regional industry; barring any unforeseeable
developments in the record, she does not intend to revisit these issues in any final phase investigations.

To the extent there is any question that a national, as opposed to regional industry analysis, is warranted in
these investigations, Commissioner Bragg would consider this an additional factor raising important and outcome
determinative questions of fact and law, which mitigates strongly in favor of an affirmative preliminary
determination with regard to Japan. See Dissenting Views of Commissioner Lynn M. Bragg Regarding Imports
from Austria, Japan, Russia, and Venezuela; see also American Lamb Co. v. United States, 785 F.2d 994, 1001-04
(Fed. Cir. 1986).

*! Nepheline Syenite from Canada, Inv. No. 731-TA-525 (Preliminary), USITC Pub. 2415 at 20-22 (Aug.
1991)(Commission included states to which petitioner did not ship, noting that there was evidence of actual
marketing by petitioner in those states). See, e.g., Certain Fresh Potatoes from Canada ("Round White Potatoes"),
Inv. No. 731-TA-124 (Preliminary), USITC Pub. 1364 (March 1983)(marketing of round white potatoes in the
states of New Jersey, Delaware, and Maryland, even though there were no producers of the like product in those
states, was enough to include those states in the region); Offshore Platform Jackets and Piles from the Republic of
Korea and Japan, (“Offshore Platform Jackets”) Inv. Nos. 701-TA-248 (Final) and 731-TA-259 and 260 (Final),
USITC 1848 at 8-10 (May 1986).

*2 In the past, the Commission has added states to make a region contiguous when there have been non-region
states between the states in the proposed non-contiguous region. See, e.g., Gray Portland Cement and Cement
Clinker From Mexico, Inv. No. 731-TA-451 (Preliminary), USITC Pub. 2235 at 13-16 (Nov. 1989) (Commission
included the Gulf states to make proposed separate Southwest and Florida regions contiguous). The Commission,
however, has rejected adding to a proposed region the closest geographically located states (North Carolina, South
Carolina, Georgia and Florida) for the sole purpose of making an island territory, Puerto Rico (included in the
proposed region), contiguous to the region to be assessed. Nepheline Syenite, USITC Pub. 2415 at 21 and 22
(August 1991).

* In prior regional industry cases, even though there was no production within Puerto Rico, the Commission
included it in the region, because (1) demand was not met to any substantial degree by shipments from domestic
producers outside of the region and (2) shipments from regional producers competed with imports. Conversely, the
Commission did not include another state in that region because it did not meet the criteria for inclusion. Nepheline
Syenite, USITC Pub. 2415 at 22 (August 1991). . 8




224,858 tons of subject imports were exported to Puerto Rico.** Additionally, respondents acknowledge
that regional producers ship to Puerto Rico. Moreover, there is no evidence in these preliminary
investigations that demand in Puerto Rico is supplied by domestic producers outside of the region to any
substantial degree.> For the foregoing reasons, we include Puerto Rico in the region, for purposes of the
preliminary phase of these investigations.

Respondents also argue for the exclusion of Texas from the region, relying on the Commission’s
finding in Rebar from Turkey that Texas was a market separate and isolated from the regional industry in
that case, since there were only limited shipments into Texas by regional producers and very minimal
shipments into the region by Texas producers.* The record in these investigations, however, indicates
that Texas mills regularly ship into the rest of the region, with the *** 37 At the same time, non-Texan
regional mills regularly ship to Texas. For example, ***. As for subject imports into Texas, Houston is
now the entry port for one-third of all subject imports. Therefore, we find that Texas should be included
in the region for purposes of these preliminary investigations.®

2. Market Isolation Criteria

a. Sales of "all or almost all" within the region

Producers in the region shipped more than 93.1 percent of their U.S. shipments of rebar within
the region throughout the period of investigation.*® We find that this level satisfies the statutory market
isolation criterion of Section 771(4)(C)(i) of the Act that "producers within such market sell all or almost
all of their production of the domestic like product in that market."4

* Petition Volume I, Exhibit 5, citing official imports statistics.

** Questionnaire responses from domestic producers outside region that provided shipments by state.
* Belarusian Respondent’s Br. at 7-10; Moldovan Respondent’s Br. at 2.

*7 Producers’ Questionnaire Responses.

* Although the Petitioners did not include the states of Iowa, Oklahoma, and Minnesota in the proposed region,
the proximity of these states and the presence of two domestic producers of rebar in these states raises the issue of
whether they should be included in the region. According to the record, less than *** percent of regional
producers’ shipments is shipped to these states and *** percent of rebar production from those states was shipped
into the region during the period of investigation. Producer Questionnaire Responses. While regional shipments
into these states were low, shipments from these three states into the region appear to be ***. For purposes of the
preliminary phase of these investigations, we determine that Oklahoma, Iowa and Minnesota should not be included
in the region but plan to revisit the issue in any final phase of these investigations.

* CR and PR at Table I-1. Regional producers' shipments in the region as a share of their total U.S. shipments
were 93.5 percent in 1997, 93.5 percent in 1998, 93.1 percent in 1999. Id. In the interim periods, regional
producers’ shipments as a share of their total U.S. shipments were 94.6 in January-March 1999 and 94.4 percent in
January-March 2000. Id.

%19 U.S.C. § 1677(4)(C)(i). This is within the range the Commission previously has considered sufficient to
satisfy this criterion. See Texas Crushed Stone, 822 F. Supp. 773, aff'd, 35 F.3rd 1535 (Fed. Cir. 1994); Cemex,
S.A. v. United States, 790 F. Supp. at 292-294, aff'd, 989 F.2d 1202 (Fed. Cir. 1993).
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b. Demand in region supplied by U.S. producers outside region

The percentage of consumption in the region that was supplied by U.S. producers outside the
region was very low during the period of investigation.* The share of regional consumption supplied by
U.S. producers outside the region was 3.9 percent in 1997, 3.4 percent in 1998, and 3.5 percent in 1999.
In the interim periods, the share of regional consumption supplied by U.S. producers outside the region
was 4.3 percent in January-March 1999 and 3.5 percent in January-March 2000. These percentages fall
within the range* that the Commission previously has found to satisfy the second market isolation
criterion of Section 771(C)(4)(ii) that "demand in that market is not supplied, to any substantial degree,
by producers of the product in question located elsewhere in the United States."*

Having found that the two market isolation criteria have been satisfied, we determine that a
regional industry exists for purposes of these preliminary investigations.

3. Concentration of Imports*

In the second step of the regional industry analysis, we determine whether the statutory
requirement of concentration of imports within the pertinent region is satisfied. The statute does not
define concentration. The legislative history to the URAA indicates that "no precise mathematical
formula is reliable in determining the minimum percentage which constitutes sufficient concentration."*
The SAA provides that concentration of imports will be found to exist "if the ratio of the subject imports
to consumption is clearly higher in the regional market than in the rest of the U.S. market, and if such
imports into the region account for a substantial proportion of total subject imports entering the United
States."***” The SAA cautions that there is no "benchmark” for determining what constitutes a

41 CR and PR at Table I-1.

2 The Court of International Trade has suggested that a level of 12 percent of total supply from outside of the
region may be too high to be considered insubstantial "in the abstract," but nonetheless affirmed a Commission
determination holding that the market isolation criteria were satisfied when 12 percent of regional consumption was
supplied by producers outside the region. Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 919-920 (Ct. Int'l
Trade 1981). The Commission has found that an average of 10.5 percent was acceptable and on several occasions
that percentages of outside supply of less than 10 percent were acceptable. See, e.g., Gray Portland Cement and
Cement Clinker from Venezuela ("Venezuela Cement"), Inv. Nos. 303-TA-21 (Preliminary) and 731-TA-519
(Preliminary), USITC Pub. 2400 at 8-10 (July 1991); Mexico Cement, USITC Pub. 2305 at 15 (between 8 and 8.3
percent acceptable); Sugars and Sirups from Canada, Inv. No. 731-TA-3 (Final), USITC Pub. 1047 at 4, 14 (March
1980)(5.5 percent acceptable); Portland Hydraulic Cement from Australia and Japan, (“Portland Hydraulic
Cement”) Inv. Nos. 731-TA-108 and 109, USITC Pub. 1310 at 9 (November 1982)(less than 10 percent acceptable).
It determined in one case that 30 percent was too large, and in a second that percentages that ranged between 25 and
50 percent were too large. See Frozen French Fried Potatoes from Canada, Inv. No. 731-TA-93 (Preliminary),
USITC Pub. 1259 at 7 (June 1982); 12-Volt Lead-Acid Type Automotive Storage Batteries from the Republic of
Korea, Inv. No. 731-TA-261 (Preliminary), USITC Pub. 1710 at 8 (June 1985).

“ 19 U.S.C. § 1677(4)(C)(ii).

“ Commissioner Bragg dissenting with respect to Japan. See Dissenting Views of Commissioner Lynn M. Bragg
Regarding Imports from Austria, Japan, Russia, and Venezuela.

“ SAA at 190.

“ SAA at 190.

“7 In the past, the Commission only considered the import penetration ratio in particular circumstances where

imports outside the region were widely dispersed or the regional industry was a significant portion of the national
industry. This Commission practice was affirmed by Texas Crushed Stone, 35 F.3rd 1535 (Fed. Cir. 1994). See 19
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concentration; rather it should be decided on a case-by-case basis.*® The courts have affirmed the
Commission's case-by-case approach to applying the statute.*’

In these investigations, the issue has been raised as to whether subject imports should be
aggregated for purposes of determining import concentration. Relying upon the URAA amendment of
the statute which provides for cumulative assessment in regional industry cases, the Petitioners argue that
a “cumulative assessment of imports from non-negligible respondent countries is required to give full
effect to the cumulation provisions which are mandatory when statutory conditions are met.”
Petitioners maintain that on a cumulative basis, the market shares of dumped imports from the
respondent countries meet the ratio of imports to consumption test.' Respondents, however, argue that
the Commission must consider concentration of imports on a country-by-country basis, not on an
aggregated basis as suggested by petitioners. They maintain that cumulation enters into the analysis only
after the Commission has determined the appropriateness of conducting a regional industry analysis.”

Whether or not subject imports should be cumulated for purposes of determining import
concentration requires examining both the regional industry and cumulation provisions of the Act.
Section 771(4)(C) of the Act, which sets forth the criteria for making a determination based on the
effects of subject imports on a regional industry, does not specify that imports should be aggregated to
determine whether there is sufficient import concentration.”® At the same time, the cumulation provision,
section 771(7)(G)(i) of the Act, merely provides that only imports within the region are to be cumulated
in assessing injury or threat in regional industry cases.** The only clause of the cumulation provision
specifically addressing the interplay of cumulation and regional determinations, subparagraph (iv), refers
only to assessing injury. Moreover, the cumulation provision of the statute contains no instruction on
whether the Commission must or may aggregate subject imports in order to determine whether the
requisite import concentration level is satisfied.” In fact, the cumulation provision of the statute appears
to assume that the decision to conduct a regional industry analysis has already taken place.® 7

Based upon the reading of these provisions together and the statute as a whole, we do not believe
that the statutory language provides that subject imports into the region should be cumulated for

also Gray Portland Cement and Cement Clinker from Japan <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>