Electrolytic Manganese Dioxide From
Greece and Japan

Investigations Nos. 731-TA-406 and 408 (Review)

Publication 3296 May 2000

U.S. International Trade Commission

A -
ARl JWiNR JIFANN .

Washington, DC 20436



U.S. International Trade Commission

COMMISSIONERS

Lynn M. Bragg, Chairman
Marcia E. Miller, Vice Chairman
Jennifer A. Hillman
Stephen Koplan

Thelma J. Askey
Deanna Tanner Okun

Ofice of Operations
Robert A. Rogowsky, Director

Staff assigned:

Pamela Luskin, Investigator
Larry Johnson, Industry Analyst
Daniel Yorgason, Economist
Jerald Tepper, Accountant
Willis Martyn, Attorney

George Deyman, Supervisory Investigator

Address all communications to
Secretary to the Commission
United States International Trade Commission
Washington, DC 20436



U.S. International Trade Commission

Washington, DC 20436

Electrolytic Manganese Dioxide From
Greece and Japan

Publication 3296 May 2000






CONTENTS

Dissenting views of Chairman Lynn M. Bragg . .......... ... .. ...
Part I: Introduction and OVEIVIEW . . . . ..ot ittt ittt e e e e e e e e e e et e e e

Background . . ... ... e
The original Investigations . ..............uuiiiiiennene e iierinnennaennn.
R 1 111707 0 2 9 {2 - P
Summary data . .. .. ... e e
Nature and extent of sales at LTFV . ... ... ... . i
Commerce’s final results of expedited sunsetreviews .................cciviinnn....
AdmINiStratiVe TEVIEWS . . . ..ttt ettt et i e e et ee et e e
Changed circumstances review ................. ... oo, e
The product . . . ... o e e
Physical characteristics and USES . .. ......ouuittne ittt iie ittt
Common manufacturing facilities and production employees ........................
Channels of distribution . ........... ... .
Other domestic like product factors ............. .. .. ittt
U.S. market partiCipants .. .............uiiiiinneeie ettt ittt
U S prodUCETS ... oottt e e e
L8 115103 o1 ¢
ULS. PUIChASETS . ..ttt ittt et ettt e e e e e
Apparent U.S. consumption and market shares ................ ... i,

Part II: Conditions of competitioninthe U.S.market ...................................

Introduction . ... ... .. .
Summary of economic issues related to product definition ................ .. ... .. ...,
U.S. market segments/channels of distribution ............. ... iiiiiiiierinnnan..
Supply and demand considerations . ...............iiiiiit i
U S SUPDLY .ot e e
Domestic production for the U.S. market ............ .. ... ..ot iinenn...
Industry Capacity . .. ....outi i e e e
Alternative markets . . . ... ... ... . e
Inventory levels .............. e e e e e e e,
Production alternatives .. ..............iiuiin i e
Production COStS . .. ....uttit e
Investment . ... ... i e

SUDJECt IMPOTES . . . oottt e e e e e
Industry capacity ... ....coouiiii e
Alternative markets . .. ... ... ... e
Inventory levels . . ... i e e e
Production alternatives ... ........ ...ttt i e
Production COStS . ... ...ttt e
NONSUbJECt IMPOTLS . . ..ottt t e e e e e e e e e e
Industry Capacity ... .oovti et e e e

Other factors . ... ...t i i e et e e



CONTENTS

Page

Part II: Conditions of competition in the U.S. market—-Continued

Supply and demand considerations—Continued

US.demand ..................... e e e e e e e e II-15
Demand characteristicsandtrends . ... .......... it i II-16
Substitute ProduCts . .. ..ottt e i II-16
Cost share . ... ... e II-16
Substitutability ISSUES . .. ..ottt II-17
Factors affecting purchasing decisions .................uiiiiiiiiiiniinnnnennn.. II-18
Comparisons of domestic products and subject imports . ................covvunn.... II-19
Comparisons of domestic products and nonsubjectimports . ......................... I1-19
Comparisons of subject imports and nonsubject imports ............................ I1-19
Comparisons of subject products from the subject countries ......................... I1-19
Comparisons of nonsubject products from the nonsubject countries ................... 11-20
Part III: Condition of the U.S.industry. ...... ... ... ... i, I1I-1
U.S. producers’ capacity, production, and capacity utilization .......................... I1I-1
U.S. producers’ domestic shipments, internal shipments, and export shipments ............ -1
U.S. producers’ INVENLOTIES . . ... .vuuutett e te et e ettt te et ie e iee e eieeenns II1-2
U.S. producers’ imports and purchases . ................ouieeeruriinneennnennnnnnnn II1-3
U.S. producers’ employment, wages, and productivity ................ccceiuniennnn... HI-3
Financial conditionof the US.industry . . .......... .. ... . i i I11-4
EM D e e I1-5
Productive facilities, capital expenditures, and research and development expenses . ... .. II1-6
Part IV: U.S. imports and the foreign industries ............... ... ... iiiiiiiniann.. Iv-1
UL IMPOTtS . .ottt e e ddeeenas IvV-1
The industries in Greece and Japan .................oiiiiiiiineiiie i, Iv-1
L TS Iv-2
Japan L Iv-2
Production of EMD in other countries .. .............ouuiiineeeeeeeeeenniinnnnnnn. Iv-3
U.S. importers’ projected imMports .. ..........uveuietneeineenneennnenneenennnnnn. Iv-4
U.S. IMpPOTters’ INVENTOTIES . . . . .ttt ittt ettt e et ettt et et e it e e ieieennns Iv-4
Part V: Pricing and related information ............ ... ... ... ... i V-1
Factors affecting prices . . ...... ..ottt i e e V-1
Raw material Costs . ... ... ..ot . V-1
Transportation costs tothe U.S.market .............. ... ... ... ... . iiiiinnon... V-1
U.S. inland transportation CoOStS . . . ... ..ottt ettt i V-1
EXChange rates . . .. ...t V-2
PricIng PractiCes .. ... . oo e V-2
Pricingmethods .. ... ... .. V-2
Sales terms and diSCOUNtS ... ...ttt e V-5
Price data .. ... ... V-5
Price negotiation information . ........... ... .. i e V-9

ii



CONTENTS

Page
Appendices
A. Federal Register notices and the Commission’s statement on adequacy ................. A-1
B. Calendarofthepublichearing .................oiiiiiiiiiiii .. B-1
C. Summary data . ......... . e C-1
D. Results of operations for Eveready ................ciiiiiiiiiiiiiiiii i, D-1
E. U.S. producers’, U.S. importers’, U.S. purchasers’, and foreign producers’ comments
regarding the effects of the orders and the likely effects of revocation ................ E-1
F. Price negotiation information ................... . ittt F-1
Figures
V-1.  Exchange rates: Indices of the nominal and real exchange rates of the Japanese yen
relative to the U.S. dollar, by quarters, January 1997-September 1999 ............ V-3
V-2.  Exchange rates: Indices of the nominal and real exchange rates of the Japanese yen
relative to the U.S. dollar, by years, 1986-99 .. .......... ..., V-3
V-3.  Exchange rates: Indices of the nominal and real exchange rates of the Greek drachma
relative to the U.S. dollar, by quarters, January 1997-September 1999 ............ V-4
V-4.  Exchange rates: Indices of the nominal and real exchange rates of the Greek drachma
relative to the U.S. dollar, by years, 1986-99 .. .............ciiiiiiiineinn... V-4
V-5.  Weighted-average f.0.b. plant and delivered prices of alkaline grade EMD reported by
U.S. producers and purchasers, by quarters, January 1997-September 1999 ........ V-7
V-6. Real and nominal f.0.b. U.S. EMD producer prices, 1986-99 ....................... V-7
V-7.  Average delivered prices of alkaline grade EMD, by supplier and by quarters,
January 1997-September 1999 . . ... ... i i V-7
V-8.  Average f.0.b. prices of alkaline grade EMD, by purchaser and by quarters,
January 1997-September 1999 . . ... .. .. e V-7
V-9.  Average f.0.b. plant/U.S. point of shipment prices for alkaline grade, EMD bilateral
transactions, 1997-99 . ... ... ... V-7
V-10. Producer shares of the U.S. commercial and noncommercial EMD markets, January 1997-
September 1099 .. ... e V-7
V-11. Purchaser shares of the U.S. commercial and noncommercial EMD markets,
January 1997-September 1999 . ... ... . . e V-7
V-12. Producer shares of sales to EMD purchasers, January 1997-September 1999 ........... V-7
V-13. Buyer shares of purchases from EMD producers, January 1997-September 1999 ....... V-7
Tables
I-1.  EMD: Summary data presenting selected items from the original investigations and
the current reviews, 1986-88, 1997-98, January-September 1998, and
January-September 1999 .. ... ... ... I-2
I-2. EMD: U.S. producers, positions on revocation, plant locations, and shares of U.S.

productionin 1998 .. ... ... .. . I-9

il



CONTENTS

Tables—Continued

I-3.

I-4.

II-1.
II-2.
II-3.
II-4.

III-1.

III-2.

III-3.

I11-4.

III-5.

III-6.

II1-7.

I11-8.

III-9.

Page

EMD: U.S. shipments of domestic product, U.S. import shipments, by sources, and

apparent U.S. consumption, 1997-98, January-September 1998, and

January-September 1999 .. ... .. ... e I-10
EMD: Apparent U.S. consumption and market shares, 1997-98, January-September 1998,

and January-September 1999 . ... ... ... i I-10
Relative EMD production and purchase shares, 1997-99 .......................... II-2
Supplier/purchaser average bilateral transactions ............................ e, II-3
Supplier/purchaser bilateral marketshares ........................ioiiiiinnn.... II-3
Current purchaser qualification of supplier EMD, by battery size . ................... I1-4
EMD: U.S. producers’ capacity, production, and capacity utilization, 1997-98,

January-September 1998, and January-September 1999 .. ...................... III-1
EMD: U.S. producers’ shipments, 1997-98, January-September 1998, and

January-September 1999 . ... ... .. I11-2
EMD: U.S. producers’ end-of-period inventories, 1997-98, January-September 1998,

and January-September 1999 . ... ... ... III-3
EMD: Average number of production and related workers, hours worked, wages paid

to such employees, and hourly wages, productivity, and unit labor costs, 1997-98,

January-September 1998, and January-September 1999 ....................... I11-4
Results of operations of U.S. producers in the production of EMD, fiscal years 1997-98,

January-September 1998, and January-September 1999 ........................ III-5
Results of operations of U.S. producers, by firm, in the production of EMD,

fiscal years 1997-98, January-September 1998, and January-September 1999 ... . ... II1-5
Cost of goods sold (per ton) of U.S. producers, by firm, in the production of EMD,

fiscal years 1997-98, January-September 1998, and January-September 1999 . ... ... II1-5
Variance analysis for EMD operations, fiscal years 1997-98 and January-September

1998-90 . . e e I11-6
Value of assets, capital expenditures, and research and development expenses of U.S.

producers of EMD, fiscal years 1997-98, January-September 1998, and

January-September 1999 ... ... ... e I11-6
EMD: U.S. imports, by source, 1997-98, January-September 1998, and

January-September 1999 ... ... ... e Iv-1
EMD: Data for the producer in Greece, 1997-98, January-September 1998, and

January-September 1999 .. ... .. ... Iv-2
EMD: Data for two producers in Japan, 1997-98, January-September 1998, and

January-September 1999 . ... ... .. Iv-3
EMD: U.S. importers’ end-of-period inventories of imports, 1997-98, January-September

1998, and January-September 1999 ......... .. ... i . Iv-4
Alkaline grade EMD: Weighted-average f.0.b. plant and delivered prices and quantities of

domestically produced alkaline grade EMD, by quarter, January 1997-

September 1999 . .. ... e V-6

v



CONTENTS
Page
Tables—-Continued

V-2.  Alkaline grade EMD: Weighted-average f.0.b. plant/U.S. point of shipment prices

and quantities of domestically produced and nonsubject imported alkaline grade

EMD and margins of underselling/(overselling), by quarter,

January 1997-September 1999 . ... ... . . .. e i V-6
V-3.  Alkaline grade EMD: Weighted-average f.o.b. plant/U.S. point of shipment prices and

quantities of EMD, by producer, by quarter, January1997-September 1999 ........ V-6
V-4.  Alkaline grade EMD: Weighted-average f.o.b. plant/U.S. point of shipment prices and

quantities of alkaline grade EMD, by purchaser, by quarter,

January 1997-September 1999 . ... ... e V-6
C-1. EMD: Summary data concerning the U.S. market, 1997-98, January-September 1998,

and January-September 1999 . .. ... ... ... i C-3
D-1.  Results of operations of Eveready in the production of EMD, fiscal years 1997-98,

January-September 1998, and January-September 1999 ........................ D-3

Note.—Information that would reveal confidential operations of individual concerns may not be published
and therefore has been deleted from this report. Such deletions are indicated by asterisks.






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-406 & 408 (Review)

ELECTROLYTIC MANGANESE DIOXIDE FROM GREECE AND JAPAN

DETERMINATIONS

On the basis of the record' developed in the subject five-year reviews, the United States
International Trade Commission determines, pursuant to section 751(c) of the Tariff Act of 1930 (19
U.S.C. § 1675(c)) (the Act), that revocation of the antidumping duty orders on electrolytic manganese
dioxide from Greece and Japan would not be likely to lead to continuation or recurrence of material
injury to an industry in the United States within a reasonably foreseeable time.?

BACKGROUND

The Commission instituted these reviews on May 3, 1999 (64 F.R. 23675) and determined on
August 25, 1999 that it would conduct full reviews (64 F.R. 46407, August 25, 1999). Notice of the
scheduling of the Commission’s reviews and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register on October 6, 1999
(64 F.R. 54353). The hearing was held in Washington, DC, on March 2, 2000, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Chairman Lynn M. Bragg dissenting.






VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act”), that revocation of the antidumping duty orders covering
electrolytic manganese dioxide (“EMD”) from Greece and Japan would not be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a reasonably
foreseeable time.!

L BACKGROUND

In April 1989, the Commission determined that an industry in the United States was being
materially injured by reason of less than fair value (“LTFV”) imports of EMD from Greece and Japan.?
Commerce issued antidumping duty orders with respect to EMD from these countries on April 17, 1989.3
On May 3, 1999, the Commission instituted reviews pursuant to section 751(c) of the Act to determine
whether revocation of the antidumping duty orders on EMD from Greece and Japan would likely lead to
continuation or recurrence of material injury.*

In five-year reviews, the Commission initially determines whether to conduct a full review
(which would generally include a public hearing, the issuance of questionnaires, and other procedures) or
an expedited review, as follows. First, the Commission determines whether individual responses to the
notice of institution are adequate. Second, based on those responses deemed individually adequate, the
Commission determines whether the collective responses submitted by two groups of interested parties —
domestic interested parties (producers, unions, trade associations, or worker groups) and respondent
interested parties (importers, exporters, foreign producers, trade associations, or subject country
governments) — demonstrate a sufficient willingness among each group to participate and provide
information requested in a full review.’ If the Commission finds the responses from both groups of
interested parties to be adequate, or if other circumstances warrant, it will determine to conduct a full
review.’

! Chairman Bragg dissenting. See Dissenting Views of Chairman Lynn M. Bragg.

? Electrolytic Manganese Dioxide From Greece and Japan, Invs. Nos. 731-TA-406 & 408 (Final), USITC Pub.
2177 (Apr. 1989) (“Original Determination”).

* See 54 Fed. Reg 15243 (Apr. 17, 1989); 54 Fed. Reg. 15244 (Apr. 17, 1989).
* 64 Fed. Reg. 23675 (May 3, 1999).
5 See 19 C.F.R. § 207.62(a); 63 Fed. Reg. 30599, 30602-05 (June 5, 1998).

¢ Commissioner Askey notes that the group adequacy approach adopted by the Commission is not required or
even suggested by the Uruguay Round Agreements Act (“URAA”) or the Statement of Administrative Action
(“SAA”). As the process is currently structured, Commissioners must vote on the adequacy of responses submitted
by two separate groups, a “domestic” interested party group and a “respondent” interested party group. This
process precludes individual Commissioners from deciding whether the overall level of responses submitted by the
parties is adequate, which is the approach suggested by the language of both the URAA and SAA (at 880).
Moreover, this approach incorrectly presupposes that it is only when “adequate” responses are submitted by both
the “domestic” and “respondent” groups that the Commission will obtain a sufficient amount of additional
information in a full review to warrant conducting such a full review. Finally, the process adopted by the
Commission precludes expediting a review unless a majority of Commissioners agree that one of the group
responses is inadequate. As a result of this procedural rule, unless a majority agrees which group is inadequate, the

(continued...)




In these reviews, the Commission received responses to the notice of institution from:

(1) Chemetals, Inc. (“Chemetals”) and Kerr-McGee Chemical, LLC (“Kerr-McGee”) (collectively,
“Petitioners”), which are domestic producers of EMD, and (2) Eveready Battery Company (“Eveready”),
which produces EMD in the United States ***. No response to the notice of institution was received
from any producer or exporter of subject merchandise from Greece or Japan.” Accordingly, on August 5,
1999, the Commission determined that the domestic interested party group responses were adequate in
both reviews, and that the respondent interested party group response was adequate for the review
concerning EMD from Greece.® * Pursuant to section 751(c)(5) of the Act,!® the Commission decided to
conduct full five-year reviews with regard to EMD from both Greece and Japan."!

Tosoh Hellas A.I.C. (“Tosoh Hellas™) and Tosoh Corp. (“Tosoh Japan”) (collectively, “Tosoh”),
producers of EMD in Greece and Japan, respectively, entered their appearances in these reviews on
November 17, 1999. On March 2, 2000, the Commission held a hearing in these reviews, at which
representatives of Petitioners, Tosoh, and Eveready appeared. The Petitioners filed briefs in support of
continuation of the orders, and Tosoh and Eveready filed briefs in opposition to continuation of the
orders.

¢ (...continued)
Commission will not expedite a review, even if a majority of the Commission is in favor of expediting the review.
One of the flaws of the Commission’s approach is highlighted by the circumstances of this case. Here, the
two major subject producers of EMD did not respond to the notice of institution. In many sunset reviews, this would
have led to an expedited review, presumably because these companies “would not provide adequate information if
the [Commission] conducted a full-fledged review.” SAA at 880. Nonetheless, the two producers did choose to
participate in this proceeding after the Commission proceeded to a full review. Accordingly, the failure of these
companies to respond to the notice of initiation was not necessarily an indication of their intent not to cooperate in a
full review nor did it indicate that the Commission would not obtain significant additional useful information in the
full review. For a further discussion of Commissioner Askey’s views concerning the Commission’s adequacy
approach, see Elemental Sulphur from Canada, Inv. No. AA1921-127 (Review), USITC Pub. 3152 at 5, n. 5 (Jan.
1999).

7 Explanation of Commission Determinations on Adequacy, Electrolytic Manganese Dioxide from Greece and
Japan, Invs. Nos. 731-TA-406 & 408 (Review).

¥ 64 Fed. Reg. 46407 (Aug. 25, 1999).

® Chairman Bragg and Commissioner Hillman dissented from the finding that the respondent interested party
group response was adequate with respect to Greece. 64 Fed. Reg. 46407, n. 1 (Aug. 25, 1999).

219 U.S.C. § 1675(c)(5).

' See Explanation of Adequacy. The Commission decided to conduct a full review concerning EMD from
Japan, notwithstanding the inadequate respondent interested party group response in this review, to promote

administrative efficiency in light of its decision to conduct a full review concerning EMD from Greece. Id.
Chairman Bragg and Commissioners Crawford and Hillman dissented from this decision.

4



II. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

In making its determination under section 751(c) of the Act, the Commission defines “the
domestic like product” and the “industry.”> The Act defines “domestic like product” as “a product
which is like, or in the absence of like, most similar in characteristics and uses with, the article subject to
an investigation under this subtitle.””* The Commission's decision regarding the appropriate domestic
like product(s) in an investigation or review is based on the facts, record, and legal parameters of the
proceeding in question." In a section 751(c) review, the Commission must also take into account “its
prior injury determinations.”"

In its final five-year review determination for Electrolytic Manganese Dioxide From Japan,
Commerce defined the subject merchandise as follows:

manganese dioxide (MnQO,) that has been refined in an electrolysis process. The subject
merchandise is an intermediate product used in the production of dry-cell batteries.
EMD is sold in three physical forms, powder, chip, or plate, and two grades, alkaline and
zinc chloride. EMD in all three forms and both grades is included in the scope of the
order. There has been one scope clarification with regard to EMD from Japan. On
January 6, 1992, the Department ruled that high-grade chemical manganese dioxide
(CMD-U) is within the scope of the order. This merchandise is currently classifiable
under the Harmonized Tariff Schedule (“HTS”) item number 2820.10.0000.'¢

EMD is a black powder with a gamma crystalline structure that is used in dry-cell batteries.
There are two grades of EMD — alkaline grade and zinc chloride grade, although zinc chloride grade has
not been produced in the United States in recent years. The two grades differ primarily in the particle
size and pH, which are imparted during the finishing process. Alkaline- and zinc-chloride-grade EMD
are essentially identical in all other physical characteristics."”

219 U.S.C. § 1677(4)(A).

®19U.S.C. § 1677(10). See NEC Corp. v. Dep’t of Commerce, Slip Op. 98-164 at 8 (CIT, Dec. 15, 1998);
Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744,
749 n.3 (CIT 1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991). See also S. Rep. No. 249, 96th Cong., 1st Sess. 90-91
(1979).

14 See, e.g., Citrosuco Paulista, S.A., v. United States, 704 F. Supp. 1075, 1087-88 (CIT 1988) (while each
original investigation is sui generis, and the Commission is not bound by prior like product determinations, the like
product definition must be based on a rational basis discernible to the reviewing court).

319 U.S.C. § 1675a(a)(1)(a).

'¢ Electrolytic Manganese Dioxide From Japan, 64 Fed. Reg. 67858, 67859 (Dec. 3, 1999) (final, sunset rev.)

(“EMD From Japan”) (citations omitted), citing Electrolytic Manganese Dioxide from Japan, 57 Fed. Reg. 395 (Jan.
6, 1992) (final scope ruling). The same language appears in Commerce’s determination with regard to Greece. See
Electrolytic Manganese Dioxide From Greece, 64 Fed. Reg. 67861 (Dec. 3, 1999) (final, sunset rev.) (“EMD From
Greece”).

"CRatI-11, PR at I-6 - I-7.




In the original investigation, the Commission defined the like product as all EMD.!® The
Commission expressly explained that this definition includes zinc chloride grade, alkaline grade,
titanium anode, and graphite anode EMDs." No party has argued for a different domestic like product
definition in these reviews, and there is no information that indicates a need to revisit the Commission’s
original determination of the domestic like product.?® Therefore, for the reasons outlined in the
Commission’s original determination, we define the domestic like product as all EMD.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant industry as the “domestic producers as a
[w]hole of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product.” In accordance with our
domestic like product determinations, we determine that the domestic industry consists of all domestic
producers of EMD.

C. Related Parties

We must further decide whether any producer of the domestic like product should be excluded
from the domestic industry as a related party pursuant to section 771(4)(B), which allows the
Commission, if appropriate circumstances exist, to exclude from the domestic industry producers that are
related to an exporter or importer of subject merchandise, or that are themselves importers. Exclusion of
such a producer is within the Commission’s discretion based upon the facts presented in each case.?

'8 Original Determination, Pub. 2177 at 7.

' Original Determination, Pub. 2177 at 7. Graphite anode and titanium anode EMD refer to the type of anode
used in the electrolysis process. Id. at 6.

% All indications are, in fact, to the contrary. See, e.g., CR atI-11 - I-15, PR at I-6 - I-9. We note that Eveready
subdivides alkaline EMD into three grades: regular, high quality/high drain, and high tech. CR at1-12, PR at I-7.
However, Eveready states that the differences among these grades do not rise to the level that would justify treating
them as separate domestic like products. Eveready Response to the Notice of Institution at 24-25. Indeed, the
grades defined by Eveready ***, and differ from each other in relatively minor ways. See generally CR atI-11 - I-
15, PR at I-6 - [-9. ***,

19 US.C. § 1677(4)(A).

?2 See Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (CIT 1989), aff’d without opinion, 904 F.2d 46
(Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (CIT 1987). The primary factors the
Commission has examined in deciding whether appropriate circumstances exist to exclude such parties include:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e.,
whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in
order to enable it to continue production and compete in the U.S. market; and

(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or
exclusion of the related party will skew the data for the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (CIT 1992), aff’d without opinion, 991 F.2d 809
(Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for related
(continued...)



*** 2 However, we find that appropriate circumstances do not exist to exclude *** from the domestic
industry.?* »

III. REVOCATION OF THE ANTIDUMPING DUTY ORDERS ON EMD WOULD BE
LIKELY TO LEAD TO CONTINUATION OR RECURRENCE OF MATERIAL INJURY
WITHIN A REASONABLY FORESEEABLE TIME

A. Cumulation
1. Framework
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of this title were initiated on the same day, if such imports would be likely to
compete with each other and with domestic like products in the United States market.
The Commission shall not cumulatively assess the volume and effects of imports of the
subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.?

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise its
discretion to cumulate only if the reviews are initiated on the same day and the Commission determines
that the subject imports are likely to compete with each other and the domestic like product in the U.S.
market. The statute precludes cumulation if the Commission finds that subject imports from a country
are likely to have no discernible adverse impact on the domestic industry.?’ We note that neither the
statute nor the SAA provides specific guidance on what factors the Commission is to consider in
determining that imports “are likely to have no discernible adverse impact” on the domestic industry.?®
With respect to this provision, the Commission generally considers the likely volume of the subject

22 (...continued)
producers and whether the primary interest of the related producer lies in domestic production or importation. See,
e.g., Sebacic Acid from the People’s Republic of China, Inv. No. 731-TA-653 (Final), USITC Pub. 2793, at I-7 - I-8
(July 1994). '

# CR at ITI-4, PR at III-3; see section 771(4)(B)(i) of the Act, 19 U.S.C. § 1677(4)(B)(i).

24 *** states that it imported *** short tons (“ST”) of ***. CR at III-5, PR at ITI-3. Such volumes are equivalent
to less than *** percent of *** annual U.S. production. CR & PR, Table IV-1; CR at III-2, PR at ITI-1. *** seem
to indicate that the company’s primary interest lies in domestic production.

% For the reasons discussed later in this opinion, Vice Chairman Miller, Commissioner Hillman, and
Commissioner Koplan also do not find that *** is likely to import significant volumes of subject merchandise if the
order is revoked. Therefore, they conclude that the primary interest of *** will continue to be in domestic
production.

%19 U.S.C. § 1675a(a)(7).

19 U.S.C. § 1675a(a)(7).

% SAA, H.R. Rep. No. 103-316, vol. I (1994).



imports and the likely impact of those imports on the domestic industry within a reasonably foreseeable
time if the orders are revoked.”

The Commission has generally considered four factors that provide a framework for determining
whether the imports compete with each other and with the domestic like product.*® Only a “reasonable
overlap” of competition is required.>’ In five-year reviews, the relevant inquiry is whether there likely
would be competition even if none currently exists. Moreover, because of the prospective nature of five-
year reviews, we have examined not only the Commission’s traditional competition factors, but also
other significant conditions of competition that are likely to prevail if the orders under review are
revoked. The Commission has considered factors in addition to its traditional competition factors in
other contexts where cumulation is discretionary.*?

In these reviews, the statutory requirement that both of the EMD reviews be initiated on the same
day is satisfied. We do not find that subject imports from any of the subject countries are likely to have
no discernible adverse impact on the domestic industry if the orders are revoked.*

* Commissioner Askey notes that the Act clearly states that the Commission is precluded from exercising its
discretion to cumulate if the imports from a country subject to review are likely to have “no discernible adverse
impact on the domestic industry” upon revocation of the order. 19 U.S.C. § 1675a(a)(7). Thus, the Commission
must focus on whether the imports will impact the condition of the industry discernibly as a result of revocation, and
not solely on whether there will be a small volume of imports after revocation, i.e., by assessing their negligibility
after revocation of the order. For a full discussion of her views on this issue, see Additional Views of
Commissioner Thelma J. Askey in Potassium Permanganate from China and Spain, Invs. Nos. 731-TA-125-126
(Review), USITC Pub. 3245 (Oct. 1999).

30 The four factors generally considered by the Commission in assessing whether imports compete with each
other and with the domestic like product are: 1) the degree of fungibility between the imports from different
countries and between imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions; 2) the presence of sales or offers to sell in the same geographical
markets of imports from different countries and the domestic like product; 3) the existence of common or similar
channels of distribution for imports from different countries and the domestic like product; and 4) whether the
imports are simultaneously present in the market. See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50
(CIT 1989).

3! See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (CIT 1996); Wieland Werke, AG, 718 F. Supp. at
52 (“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp.
673, 685 (CIT 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996).

32 See, e.g., Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission's determination not to
cumulate for purposes of threat analysis when pricing and volume trends among subject countries were not uniform
and import penetration was extremely low for most of the subject countries); Metallverken Nederland B.V. v.
United States, 728 F. Supp. 730, 741-42 (CIT 1989); Asociacion Colombiana de Exportadores de Flores v. United
States, 704 F. Supp. 1068, 1072 (CIT 1988).

* For a discussion of the analytical framework of Vice Chairman Miller and Commissioners Hillman and Koplan
regarding the application of the “no discernible adverse impact” provision, see Malleable Cast Iron Pipe Fittings
From Brazil, Japan, Korea, Taiwan, and Thailand, Invs. Nos. 731-TA-278-280 (Review) and 731-TA-347-348
(Review). For a further discussion of Commissioner Koplan’s analytical framework, see Iron Metal Construction
Castings from India; Heavy Iron Construction Castings from Brazil; and Iron Construction Castings from Brazil,
Canada, and China, Invs. Nos. 803-TA-13 (Review); 701-TA-249 (Review) and 731-TA-262, 263, and 265
(Review) (Views of Commissioner Stephan Koplan Regarding Cumulation).
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2. Reasonable Overlap of Competition

At the present time, Japanese and Greek EMD are fungible with each other and with the
domestic like product. *** rates EMD from Japan and Greece as comparable in all respects except ***
and ***, with the Greek product having *** quality than the Japanese product.3* *** reports that ***
EMD is comparable to Japanese and Greek EMD in all respects except ***, where the U.S. merchandise
has the advantage. *** states that domestically-produced *** 3°

Japanese, Greek, and U.S. producers are currently qualified to supply ***, leading us to conclude
that there would be a geographic overlap among the two subject import sources and the domestic like
product if the orders were revoked.*® They also use the same channels of distribution, selling directly to
the purchaser through sales representatives of the domestic producers or Japanese or Greek importers.*’
As in the original investigation, Mitsubishi Corp. is a joint owner (with Tosoh Japan) of Tosoh Hellas,
and its role in importing both Japanese and Greek EMD during the original investigation period suggests
that merchandise from the two subject countries would use the same distribution channels if the orders
were revoked.®® Finally, EMD from both Greece and Japan was imported into the United States
throughout the original investigation period, in 1998, and in the first nine months of 1999, which is
evidence that the subject merchandise is likely to be simultaneously present in the market with the
domestic like product.

As in the Original Determination, the relationship between Tosoh Japan, Mitsubishi, and Tosoh
Hellas plays an important role in our analysis.*’ *! ***42 which suggests that Tosoh Japan would also
make use of ***. Moreover, Tosoh Japan would have an incentive to coordinate sales between itself and
Tosoh Hellas so as to maximize profits. We believe these situations would continue if the orders were
revoked.

Overall, we find that there likely would be a reasonable overlap of competition between subject
imports from Greece and Japan and the domestic like product, as well as among the subject imports from
these countries, if the antidumping duty orders covering EMD were revoked.

3 CR atII-42, PR at II-19 - II-20.

3 CR at I1-40 - 11-41, PR at II-19.

% Tosoh Corp. Posthearing Brief, Att. 1 at 16.
37 CR atIV-1,PR at IV-1.

** Original Determination, Pub. 2177 at 13-14.

* Final Report to the Commission, Electrolytic Manganese Dioxide From Greece and Japan, Invs. Nos. 731-TA-
406 & 408 (Final), Table 18.

“ Original Determination, Pub. 2177 at 14.

! Commissioner Askey does not join in this paragraph. She notes that, in the absence of probative data
indicating that the related producers in Greece and Japan would actually coordinate their U.S. export shipments
upon revocation of an order, it is speculative to assume that the companies would do so. Indeed, she believes that it
is more reasonable to assume that a corporate parent would establish a facility in a country for the purpose of
making sales to that country and its neighboring countries, not for the purpose of establishing operations to export to
the United States. Moreover, she notes that, if the two companies did coordinate their U.S. shipments, it is
reasonable to presume that they would attempt to minimize their level of competitive overlap. Accordingly, this
fact does not tend not to support cumulation of the two countries.

2 According to Eveready, for purchases of Greek EMD, ***. Eveready Response to the Notice of Institution at
15-16 (June 22, 1999).




3. Other Considerations

The record indicates that, if the orders are revoked, subject imports would likely compete in the
U.S. market under similar conditions of competition. We have considered the common ownership of
Tosoh Hellas and Tosoh Japan as particularly relevant to this point.** We also considered the record
evidence that Tosoh Hellas and Tosoh Japan ***, with a sizable portion of their output devoted to zinc
chloride grade EMD.* Both of these foreign producers are export oriented, but expressed the intention
of continuing to service existing customers outside of the United States.* Both sold small amounts of
EMD in the United States during the review period, maintained qualification to sell to ***, and were
*** % For these reasons, we conclude that it is appropriate to exercise our discretion to cumulate subject
imports from Greece and Japan in these reviews.

B. Legal Standard In a Five-Year Review

In a five-year review conducted under section 751(c) of the Act, Commerce will revoke a
countervailing or antidumping duty order unless: (1) it makes a determination that dumping or
subsidization is likely to continue or recur, and (2) the Commission makes a determination that
revocation of an order “would be likely to lead to continuation or recurrence of material injury within a
reasonably foreseeable time.”’ The SAA states that “under the likelihood standard, the Commission will
engage in a counter-factual analysis; it must decide the likely impact in the reasonably foreseeable future
of an important change in the status quo — the revocation [of the order] . . . and the elimination of its
restraining effects on volumes and prices of imports.”*® Thus, the likelihood standard is prospective in
nature.* The statute states that “the Commission shall consider that the effects of revocation . . . may not
be imminent, but may manifest themselves only over a longer period of time.”® According to the SAA,
a “‘reasonably foreseeable time’ will vary from case-to-case, but normally will exceed the ‘imminent’
time frame applicable in a threat of injury analysis [in antidumping and countervailing duty
investigations].”! 32

“ Commissioner Askey does not join this statement.
“CRatIV-4,n.8 & IV-7,n. 11,PR atIV-2,n. 8 & IV-3, n. 11.
“ CR & PR, Tables IV-2 & IV-3, Tr. at 193 (J. Vacadaris).

“ CR & PR, Tables II-4 & IV-1; Eveready Prehearing Brief at 16.
4719 U.S.C. § 1675a(a).

“ SAA, HR. Rep. No. 103-316, vol. I, at 883-84 (1994). The SAA states that “[t]he likelihood of injury
standard applies regardless of the nature of the Commission’s original determination (material injury, threat of
material injury, or material retardation of an industry).” SAA at 883.

4 While the SAA states that “a separate determination regarding current material injury is not necessary,” it
indicates that “the Commission may consider relevant factors such as current and likely continued depressed
shipment levels and current and likely continued [sic] prices for the domestic like product in the U.S. market in
making its determination of the likelihood of continuation or recurrence of material injury if the order is revoked.”
SAA at 884.

%19 U.S.C. § 1675a(a)(5).

' SAA at 887. Among the factors that the Commission should consider in this regard are “the fungibility or
differentiation within the product in question, the level of substitutability between the imported and domestic
(continued...)
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Although the standard in five-year reviews is not the same as the standard applied in original
antidumping or countervailing duty investigations, it contains some of the same fundamental elements.
The statute provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the order is revoked.” It directs the Commission
to take into account its prior injury determination, whether any improvement in the state of the industry
is related to the order under review, and whether the industry is vulnerable to material injury if the order
is revoked.* Section 752(a)(1)(D) of the Act directs the Commission to take into account in five-year
reviews involving antidumping proceedings “the findings of the administrative authority regarding duty
absorption.”

We note that Section 776(a) of the Act authorizes the Commission to take adverse inferences in
five-year reviews, but such authorization does not relieve the Commission of its obligation to consider
the record evidence as a whole in making its determination.’® Section 751(c)(3)(B) of the Act
specifically provides that in an expedited five-year review the Commission is to issue “a final
determination based on the facts available, in accordance with section 776.” Section 776 of the Act,
however, does not limit the use of facts available to an expedited review.

We generally give credence to the facts supplied by the participating parties and certified by
them as true, but base our decision on the evidence as a whole, and do not automatically accept the
participating parties’ suggested interpretation of the record evidence. Regardless of the level of
participation and the interpretations urged by participating parties, the Commission is obligated to
consider all evidence relating to each of the statutory factors and may not draw adverse inferences that
render such analysis superfluous. “In general, the Commission makes determinations by weighing all of

31 (...continued)
products, the channels of distribution used, the methods of contracting (such as spot sales or long-term contracts),
and lead times for delivery of goods, as well as other factors that may only manifest themselves in the longer term,
such as planned investment and the shifting of production facilities.” Id.

*2 In analyzing what constitutes a reasonably foreseeable time, Commissioner Koplan examines all the current
and likely conditions of competition in the relevant industry. He defines “reasonably foreseeable time” as the length
of time it is likely to take for the market to adjust to a revocation. In making this assessment, he considers all
factors that may accelerate or delay the market adjustment process including any lags in response by foreign
producers, importers, consumers, domestic producers, or others due to: lead times; methods of contracting; the need
to establish channels of distribution; product differentiation; and any other factors that may only manifest
themselves in the longer term. In other words, this analysis seeks to define “reasonably foreseeable time” by
reference to current and likely conditions of competition, but also seeks to avoid unwarranted speculation that may
occur in predicting events into the more distant future.

319 U.S.C. § 1675a(a)(1).
%19 U.S.C. § 1675a(a)(1). The statute further provides that the presence or absence of any factor that the
Commission is required to consider shall not necessarily give decisive guidance with respect to the Commission’s

determination. 19 U.S.C. § 1675a(a)(5). While the Commission must consider all factors, no one factor is
necessarily dispositive. SAA at 886.

19 U.S.C. § 1675a(a)(1)(D). Commerce did not find that any of the producers or importers of subject
merchandise had absorbed antidumping duties on their sales during the review period. See generally EMD From
Japan, 64 Fed. Reg. 67858; EMD From Greece, 64 Fed. Reg. at 67861.

%19 U.S.C. § 1675(c)(3)(B).
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the available evidence regarding a multiplicity of factors relating to the domestic industry as a whole and
by drawing reasonable inferences from the evidence it finds most persuasive.”’

In evaluating the likely volume of imports of subject merchandise if the orders under review are
revoked, the Commission is directed to consider whether the likely volume of subject imports would be
significant either in absolute terms or relative to production or consumption in the United States.”® * In
doing so, the Commission must consider “all relevant economic factors,” including four enumerated
factors: (1) any likely increase in production capacity or existing unused production capacity in the
exporting country; (2) existing inventories of the subject merchandise, or likely increases in inventories;
(3) the existence of barriers to the importation of the subject merchandise into countries other than the
United States; and (4) the potential for product-shifting if production facilities in the foreign country,
which can be used to produce the subject merchandise, are currently being used to produce other
products.*

In evaluating the likely price effects of subject imports if the orders are revoked, the Commission
is directed to consider whether there is likely to be significant underselling by the subject imports as
compared with domestic like products and whether the subject imports are likely to enter the United
States at prices that would have a significant depressing or suppressing effect on the price of domestic
like products.©!

In evaluating the likely impact of imports of subject merchandise if the order is revoked, the
Commission is directed to consider all relevant economic factors that are likely to have a bearing on the
state of the industry in the United States, including but not limited to: (1) likely declines in output, sales,
market share, profits, productivity, return on investments, and utilization of capacity; (2) likely negative
effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and investment;
and (3) likely negative effects on the existing development and production efforts of the industry,
including efforts to develop a derivative or more advanced version of the domestic like product.®? All
relevant economic factors are to be considered within the context of the business cycle and the conditions
of competition that are distinctive to the industry.®® As instructed by the statute, we have considered the

ST SAA at 869.
%19 U.S.C. §1675a(a)(2).

% Section 752(a)(1)(D) of the Act directs the Commission to take into account in five-year reviews involving
antidumping proceedings “the findings of the administrative authority regarding duty absorption.” 19 U.S.C. §
1675a(a)(1)(D). Commerce has not issued any duty absorption determinations in the instant reviews.

519 U.S.C. § 1675(a)(2)(A)-(D).

19 U.S.C. § 1675a(a)(3). The SAA states that “[c]onsistent with its practice in investigations, in considering
the likely price effects of imports in the event of revocation and termination, the Commission may rely on
circumstantial, as well as direct, evidence of the adverse effects of unfairly traded imports on domestic prices.”
SAA at 886.

219 U.S.C. § 1675a(a)(4).

#19 U.S.C. § 1675a(a)(4). Section 752(a)(6) of the Act states that “the Commission may consider the

magnitude of the margin of dumping” in making its determination in a five-year review investigation. 19 U.S.C.

§ 1675a(a)(6). The statute defines the “magnitude of the margin of dumping” to be used by the Commission in five-

year review investigations as “the dumping margin or margins determined by the administering authority under

section 1675a(c)(3) of this title.” 19 U.S.C. § 1677(35)(C)(iv). See also SAA at 887. In its reviews, Commerce

found that revocation of the antidumping duty order would be likely to lead to continuation or recurrence of
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