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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-807 (Final)
CERTAIN HOT-ROLLED STEEL PRODUCTS FROM JAPAN
DETERMINATION

On the basis of the record' developed in the subject investigation, the United States International
Trade Commission determines, pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C.
§ 1673d(b)) (the Act), that an industry in the United States is materially injured® by reason of imports
from Japan of certain hot-rolled steel products, provided for in headings 7208, 7210, 7211, 7212, 7225,
and 7226 of the Harmonized Tariff Schedule of the United States, that have been found by the
Department of Commerce to be sold in the United States at less than fair value (LTFV). The
Commission finds that critical circumstances do not exist with respect to subject imports from Japan.?

BACKGROUND

The Commission instituted this investigation effective September 30, 1998, following receipt of
a petition filed with the Commission and the Department of Commerce by Bethlehem Steel Corp.,
Bethlehem, PA; U.S. Steel Group, a unit of USX Corp., Pittsburgh, PA; Ispat Inland Steel, East Chicago,
IN; LTV Steel Co., Inc., Cleveland, OH; California Steel Industries, Fontana, CA; Gallatin Steel Co.,
Ghent, KY; Geneva Steel, Vineyard, UT; Gulf States Steel, Inc., Gadsden, AL; IPSCO Steel, Inc.,
Muscatine, [A; Steel Dynamics, Butler, IN; Weirton Steel Corp., Weirton, WV; Independent
Steelworkers Union, Weirton, WV; and the United Steelworkers of America, Pittsburgh, PA. The final
phase of the investigation was scheduled by the Commission following notification of a preliminary
determination by the Department of Commerce that imports of certain hot-rolled steel products from
Japan were being sold at LTFV within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)).
Notice of the scheduling of the Commission’s investigation and of a public hearing to be held in
connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of March 5, 1999 (64 FR 10723). The hearing was held in Washington, DC, on May 4, 1999, and all
persons who requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
207.2(f)).

2 Commissioner Askey determines that an industry in the United States is threatened with material injury.

* Commerce found that critical circumstances do not exist with respect to two Japanese producers: Nippon
Steel Corp. and NKK Corp. Chairman Bragg finds that critical circumstances exist with respect to subject imports
from Japan. Commissioner Askey did not assess critical circumstances because she did not determine that the
industry in the United States is materially injured.






VIEWS OF THE COMMISSION

Based on the record in this investigation, we find that an industry in the United States is
materially injured by reason of imports of certain hot-rolled steel products (“hot-rolled steel”) from Japan
that have been found by the Department of Commerce (“Commerce”) to be sold at less than fair value
(“LTFZV;’).l We further find that critical circumstances do not exist with respect to subject imports from
Japan.

| DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.” Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Act”), defines the relevant industry as the “producers as a {w}hole of a domestic like product, or
those producers whose collective output of a domestic like product constitutes a major proportion of the
total domestic production of the product.”® In turn, the Act defines “domestic like product” as: “a
product which is like, or in the absence of like, most similar in characteristics and uses with, the article
subject to an investigation . . . .

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.” No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.® The
Commission looks for clear dividing lines among possible like products, and disregards minor
variations.” Although the Commission must accept Commerce’s determination as to the scope of the
imported merchandise sold at LTFV, the Commission determines what domestic product is like the
imported articles Commerce has identified."

! Commissioner Askey finds that the domestic industry producing hot-rolled steel is threatened with material
injury by reason of subject imports from Japan. See Additional and Dissenting Views of Commissioner Askey.
She joins parts I-III.A. of this decision, except where otherwise indicated.

% Chairman Bragg determines that critical circumstances exist with respect to subject imports from Japan. See
infra at 34 n.129.

3 Because Commissioner Askey finds that the domestic industry is threatened with material injury by reason of
subject imports from Japan, she does not reach the issue of critical circumstances. See Additional and Dissenting
Views of Commissioner Askey.

419 U.S.C. § 1677(4)(A).

519 U.S.C. § 1677(4)(A).

$19 U.S.C. § 1677(10).

7 See, e.g.,Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995). The Commission generally considers a
number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels of
distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities,

production processes and production employees; and, where appropriate, (6) price. See Nippon, 19 CIT at 455, n.4;
Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

8 See, e.g., Nippon Steel, 19 CIT at 454-55.
® Torrington, 747 F. Supp. at 748-49.

' Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (Commission may find single
like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations where Commerce found five

(continued...g




B. Product Description and Domestic Like Product

In its final LTFV determination, Commerce defined the imported merchandise within the scope
of these investigations as:

certain hot-rolled flat-rolled carbon-quality steel products of a rectangular shape,
of a width of 0.5 inch or greater, neither clad, plated, nor coated with metal and
whether or not painted, varnished, or coated with plastics or other non-metallic
substances, in coils (Whether or not successively superimposed layers) regardless
of thickness, and in straight lengths, of a thickness less than 4.75 mm and of a
width measuring at least 10 times the thickness. Universal mill plate (i.e., flat-
rolled products rolled on four faces or in a closed box pass, of a width exceeding
150 mm but not exceeding 1250 mm and of a thickness of not less than 4 mm,
not in coils and without patterns in relief) of a thickness not less than 4.0 mm is
not included within the scope of these investigations.

Specifically included in this scope are vacuum degassed, fully stabilized
(commonly referred to as interstitial-free (“IF”)) steels, high strength low alloy
(“HSLA”) steels, and the substrate for motor lamination steels. IF steels are recognized
as low carbon steels with micro-alloying levels of elements such as titanium and/or
niobium added to stabilize carbon and nitrogen elements. HSLA steels are recognized as
steels with micro-alloying levels of elements such as chromium, copper, niobium,
titanium, vanadium, and molybdenum. The substrate for motor lamination steels
contains micro-alloying levels of elements such as silicon and aluminum.

Steel products to be included in the scope of this investigation, regardless of
HTSUS definitions, are products in which: 1) iron predominates, by weight, over each of
the other contained elements, 2) the carbon content is 2 percent or less, by weight, and 3)
none of the elements listed below exceeds the quantity, by weight, respectively
indicated:

1.80 percent of manganese, or
1.50 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or
0.40 percent of lead, or

1.25 percent of nickel, or
0.30 percent of tungsten, or
0.012 percent of boron, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.41 percent of titanium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical and chemical description provided above are
within the scope of this investigation unless otherwise excluded."!

19 (...continued)
classes or kinds).

' Notice of Final Determination of Sales at Less Than Fair Value: Hot-Rolled Flat-Rolled Carbon-Quality Steel

Products from Japan, 64 Fed. Reg. 24329, 24330-31 (Department of Commerce May 6, 1999). Commerce also
(continued..z?




In the preliminary phase of this investigation, the Commission determined that there was one like
product consisting of all hot-rolled carbon steel products within the scope of the investigation.'> We
have been presented with no new evidence or new arguments to warrant changing that finding in this
final phase of the investigation. Accordingly, for the same reasons articulated in the preliminary phase,
we determine that there is one domestic like product in this investigation consisting of all hot-rolled steel,
as defined in Commerce’s scope.

C. Domestic Industry and Related Parties

The domestic industry is defined as “the producers as a {w}hole of a domestic like product . . .
P In defining the domestic industry, the Commission's general practice has been to include in the
industry all of the domestic production of the like product, whether toll-produced, captively consumed, or
sold in the domestic merchant market."* Based on our finding that the domestic like product consists of
all hot-rolled steel, we define the corresponding domestic industry as all producers of hot-rolled steel in
the United States, as we did in the preliminary determination.'

We must further determine whether any producer of the domestic like product should be
excluded from the domestic industry as a related party pursuant to section 771(4)(B). That provision of
the statute allows the Commission, if appropriate circumstances exist, to exclude from the domestic
industry producers that are related to an exporter or importer of subject merchandise, or which are
themselves importers. Exclusion of such a producer is within the Commission’s discretion based upon
the facts presented in each case.'®

In the preliminary phase of this investigation, we found that two domestic producers were related
parties: National Steel and ***. We further found that appropriate circumstances did not exist to

11 (...continued)
excluded a number of specific products from the scope of this investigation. Id. at 24331.
'? Certain Hot-Rolled Steel Products from Brazil, Japan, and Russia, Inv. Nos. 701-TA-384 (Preliminary) and
731-TA-806-808 (Preliminary), USITC Pub. 3142 (Nov. 1998) (hereinafter “Preliminary Determination™) at 6-7.
¥ 19U.S.C. § 1677(4)(A).

' See United States Steel Group v. United States, 873 F. Supp. 673, 681-684 (Ct. Int'l Trade 1994), aff'd, 96
F.3d 1352 (Fed. Cir. 1996).

'* Preliminary Determination at 7.

' See Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (Ct. Int’] Trade 1989), aff’d without opinion,
904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987).
The primary factors the Commission has examined in deciding whether appropriate circumstances exist to exclude
such parties include:

(1) the percentage of domestic production attributable to the importing producer;

(2) the reason the U.S. producer has decided to import the product subject to investigation, i.e.,
whether the firm benefits from the LTFV sales or subsidies or whether the firm must import in
order to enable it to continue production and compete in the U.S. market; and

(3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether inclusion or
exclusion of the related party will skew the data for the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992), aff’d without opinion,
991 F.2d 809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S.
production for related producers and whether the primary interest of the related producer lies in domestic production

or importation. See, e.g., Sebacic Acid from the People’s Republic of China, Inv. No. 731-TA-653 (Final), USITC
Pub. 2793, at I-7 - I-8 (July 1994). 5



exclude either of these producers from the domestic industry.'” In the final phase of this investigation,
we have not found any evidence to warrant changing this finding. In addition, none of the parties argued
for the exclusion of either company. For the reasons stated in the preliminary phase of the investigation,
we determine that appropriate circumstances do not exist to exclude either of these companies from the
domestic industry.'® We therefore define the domestic industry to consist of all domestic producers of
hot-rolled steel.

II. CUMULATION"

A. In General

Section 771(7)(G)(I) of the Act requires the Commission to cumulate imports from all countries
as to which petitions were filed on the same day if such imports compete with each other and with
domestic like products in the United States market.’

In assessing whether imports compete with each other and with the domestic like product, the
Commission has generally considered four factors:

(1) the degree of fungibility between the imports from different countries and between
imports and the domestic like product, including consideration of specific customer
requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographical markets of imports
from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports from
different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.?!

While no single factor is necessarily determinative, and the list of factors is not exclusive, these factors
are intended to provide the Commission with a framework for determining whether the imports compete
with each other and with the domestic like product.” Only a “reasonable overlap” of competition is
required.”

' Preliminary Determination at 7.
'8 Preliminary Determination at 7.
' The negligibility of subject imports is not an issue in this investigation. See 19 U.S.C. § 1677(24).

219 U.S.C. § 1677(7)(G)(1). There are four exceptions to the cumulation provision, none of which apply to the
instant investigation.

2! See Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Inv. Nos. 731-TA-278-
280 (Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (Ct. Int'l
Trade), aff'd, 859 F.2d 915 (Fed. Cir. 1988).

2 See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50 (Ct. Int'l Trade 1989).

* See Goss Graphic System, Inc. v. United States, 22 CIT __, slip op. 98-147 at 8 (Oct. 16, 1998)
(“cumulation does not require two products to be highly funglble”), Wieland Werke, 718 F. Supp. at 52

(“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp.
673, 685-86 (Ct. Int'l Trade 1994), aff’d, 96 F.3d 1352 (Fed. Cir. 1996).
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B. Analysis

The petition in this investigation was filed on the same day as the petitions in the companion
antidumping and countervailing duty investigations involving Brazil and the antidumping investigation
involving Russia. Accordingly, the first statutory test for cumulation is satisfied, and we are required to
determine whether there is a reasonable overlap of competition both between the subject imports from
Brazil, Japan, and Russia, on the one hand, and the domestic like product, on the other hand, and among
the subject imports from Japan, Brazil, and Russia.

The petitioners argue that we should cumulate subject imports from Japan with subject imports
from Brazil and Russia.?* The respondents argue that we should not cumulate subject imports from Japan
with subject imports from Russia, primarily because of substantial quality differences with respect to
Russian hot-rolled steel when compared to Brazilian and Japanese hot-rolled steel.” In the preliminary
phase of the investigation, we found a reasonable overlap of competition among the subject imports and
among the subject imports and the domestic like product, and therefore cumulated imports from all three
subject countries.”

In the final phase of this investigation, the record evidence indicates that the subject imports and
the domestic merchandise were simultaneously present in the market throughout the period of
investigation.”” Likewise, subject imports and the domestic like product were generally sold in the same
channels of distribution.”® In addition, the subject imports were sold in the same geographic regions as
each other and the domestic merchandise.”

2 Petitioners’ Prehearing Brief at 13-22; Petitioners’ Posthearing Brief at 10-14, Exhibit 1 at 34-36 &
Attachments H, I, and J, and Exhibit 5.

 The respondents do not argue that the Commission should not cumulate subject imports from Japan and Brazil
for purposes of analyzing present material injury. Respondents’ Joint Prehearing Brief at 48-68 and Exhibits 8-13;
Respondents’ Joint Posthearing Brief at 14-17, Exhibits 1 & 2, and Answers to Commissioners’ Questions at 38-39,
62-66, & Exhibit 8; Russian Respondents’ Prehearing Brief at 11-16, 22-23, 25-26, 28-30 and Exhibit 1; Russian
Respondents’ Posthearing Brief at 6-9 and Answers to Commissioners’ Questions at 5-7, 12-15.

% Preliminary Determination at 9-10.

%" Confidential Staff Report (“CR”) at IV-11 and Table IV-6; Public Staff Report (“PR”) at IV-10 and Table
IV-6.

2 CR at I-11-12 and Table I-2; PR at I-9 and Table I-2. Both the domestic producers and importers sell hot-
rolled steel to distributors, processors, or service centers, manufacturers of tubular products and other end users,
although domestic producers also internally transfer significant amounts of hot-rolled steel to make downstream
products. In 1998, nearly half of U.S. merchant market shipments were sold to intermediaries (i.e., distributors,
processors, or service centers), and the remaining half of U.S. commercial shipments were sold to manufacturers of
tubular products and other end users in significant volumes. Similarly, over 60 percent of imports from Japan and
Russia were sold to intermediaries, and significant volumes were also sold to manufacturers of tubular products and
other end users. Imports from Brazil were more concentrated in one channel of distribution: more than 90 percent
of total U.S. shipments of imports from Brazil was sold to intermediaries, and the remaining volume was sold to
manufacturers of tubular products and other end users. While imports from Brazil were more concentrated in one
distribution channel than the other subject imports and the domestic like product, the substantial volumes of subject
merchandise from all three countries (more than sixty percent of the total volume sold for each subject country) and
of the domestic like product (nearly half of the total volume sold in the merchant market) that were sold to
intermediaries is more than sufficient to support a finding of a reasonable overlap. Id.

» CR at IV-7 and Table IV-5; PR at IV-9 and Table IV-5. Both the domestic like product and the subject
imports from all three countries are sold throughout the United States. Subject imports from each of the three
countries were present in each of the four geographic regions during the investigation period. All three subject

(continued..._)



Finally, the subject imports are sufficiently fungible®® with each other and the domestic like
product to warrant cumulating the subject imports for our analysis. Significantly, most producers,
importers, and purchasers reported that subject imports were interchangeable with each other and with
the domestic like product.’’ While some quality and product differences limit the Russian product’s
suitability for certain end uses, when compared to the other subject imports and the like product,’* the
record evidence indicates that significant portions of the subject imports from all three countries and the
like product are fairly standardized, “commodity grade” products, generally manufactured to industry
standards and suitable for a wide range of applications. For instance, in 1998 based on data submitted in
response to Commission questionnaires, a significant portion of domestically produced hot-rolled steel
and subject merchandise from the three countries consisted of grades ASTM A-569, ASTM A-570, or
ASTM A-607.* Moreover, there was significant overlap within these ASTM grades in the same
thickness (i.e., a thickness greater than 0.080 inch but less than 0.187 inch).>* We also note that
substantial portions of domestic and subject merchandise were sold without additional processing (i.e.,
without pickling and/or oiling, without temper rolling or skin passing, and without trimming).>* We find

» (...continued)
countries had a substantial presence in the Gulf Coast region: 42.9 percent of all imports from Brazil, 59.5 percent
of imports from Japan, and 54.6 percent of imports from Russia were imported into the Gulf Coast region. Outside
of the Gulf Coast region the geographic distribution of subject imports varied somewhat. Imports from Brazil had a
notable presence in each of the other regions (24.4 percent in the East, 23.7 percent in the Great Lakes, and 8.9
percent in the West). Imports from Japan were more concentrated in the West region (36.6 percent in the West, 3.7
percent in the East, and 0.2 percent in the Great Lakes), and imports from Russia were more concentrated in the
East or Great Lakes regions (31.7 percent in the Great Lakes, 12.8 percent in the East, and 1.0 percent in the West).
Still, a majority of imports from both Russia and Japan, and more than 40 percent of imports from Brazil, were
entered in the Gulf Coast region. This is more than sufficient to support a finding of a reasonable overlap. Id.

%% Commissioner Crawford finds that substitutability, not fungibility, is a more accurate reflection of the statute.
In this investigation, she finds there is sufficient substitutability to conclude there is a reasonable overlap of
competition among the subject imports and between the subject imports and the domestic like product. Therefore,
she concurs in the decision to cumulate the subject imports from all three countries. See Dissenting Views of
Commissioner Carol T. Crawford in Stainless Steel Bar from Brazil, India, Japan, and Spain, Inv. Nos. 731-TA-
678, 679, 681, and 682 (Final), USITC Pub. 2856 (Feb. 1995), for a description of her views on cumulation.

' CR at I1-17, 11-24-25; PR at I1-8-13.
2 CR at I1I-18, 11-24; PR at I1-8, II-11-13.

# CR & PR at Table IV-3 (showing 46.7 percent of domestic commercial shipments, 89.2 percent of imports
from Brazil, 61.9 percent of imports from Japan, and 49.2 percent of imports from Russia in these three grades).

** The record evidence indicates that 19.1 percent of the domestic industry’s commercial shipments, 46.4 percent
of subject imports from Brazil, 25.7 percent of subject imports from Japan, and 22.3 percent of subject imports from
Russia were sold in this thickness and in grade ASTM A-569. Likewise, 29.5 of the domestic industry’s
commercial shipments, 54.9 percent of subject imports from Brazil, 34.1 percent of subject imports from Japan, and
30.3 percent of subject imports from Russia consisted of three grades, ASTM A-569, A-570, and A-607, in a
thickness greater than 0.080 inch but less than 0.187 inch. CR & PR at Table IV-3; see also Respondents’ Joint
Prehearing Brief at Exhibit 9.

% CR and PR at Table IV-4. In 1998, 71.0 percent of U.S. producers’ commercial shipments, 67.9 percent of
subject imports from Brazil, 89.1 percent of subject imports from Japan, and 95.1 percent of subject imports from
Russia were neither pickled nor oiled. Likewise, in 1998, 85.2 percent of U.S. producers’ commercial shipments,
32.5 percent of subject imports from Brazil, 29.7 percent of subject imports from Japan, and 98.2 percent of subject
imports from Russia were neither temper rolled nor skin passed. Similarly, in 1998, 71.3 percent of U.S. producers’
commercial shipments, 64.1 percent of subject imports from Brazil, 84.7 percent of subject imports from Japan, and
98.2 percent of subject imports from Russia were mill edge (i.e., as rolled and not trimmed). Id.; see also

(continued...g



that these sales in the same grades and thicknesses, combined with the sales without additional
processing, support a finding of a reasonable overlap of competition.

In light of the foregoing, for purposes of the instant determination on Japan, we have cumulated
subject imports from Japan with subject imports from Brazil and Russia.

III. MATERIAL INJURY BY REASON OF LTFV IMPORTS

In the final phase of antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of the subject imports under investigation.*
In making these determinations, the Commission must consider the volume of the subject imports, their
effect on prices for the domestic like product, and their impact on domestic producers of the domestic
like product, but only in the context of U.S. production operations.”” The statute defines “material
injury” as “harm which is not inconsequential, immaterial, or unimportant.”®® In assessing whether the
domestic industry is materially injured by reason of subject imports, we consider all relevant economic
factors that bear on the state of the industry in the United States.® No single factor is dispositive and all
relevant factors are considered “within the context of the business cycle and conditions of competition
that are distinctive to the affected industry.”*

For the reasons discussed below, we determine that the domestic hot-rolled steel industry is
materially injured by reason of LTFV imports from Japan.

A. Conditions of Competition

Several distinctive conditions of competition are relevant to our determination.
1. Captive Production

The domestic industry captively consumes the majority, i.e., over 60 percent, of its production of
the domestic like product in the manufacture of downstream articles.*’ Accordingly, we have considered
whether the statutory captive production provision requires us to focus our analysis primarily on the
merchant market when assessing market share and the factors affecting the financial performance of the
domestic industry.” #* As discussed in their views concerning the captive production provision,

35 (...continued)
Respondents’ Joint Prehearing Brief at Exhibit 10.

%19 U.S.C. § 1673d(b).

719 U.S.C. § 1677(7)(B)(I). The Commission “may consider such other economic factors as are relevant to the
determination,” but shall “identify each {such} factor . .. and explain in full its relevance to the determination.” 19
U.S.C. § 1677(7)(B).

® 19 U.S.C. § 1677(7)(A).

319 U.S.C. § 1677(7)(C)(iii).

419 U.S.C. § 1677(7)(C)(iii).

I CR and PR at Table I-2; INV-W-082 (April 30, 1999).

2 The captive production provision, 19 U.S.C. § 1677(7)(C)(iv), provides:

(iv) CAPTIVE PRODUCTION -- If domestic producers internally transfer significant production of the
domestic like product for the production of a downstream article and sell significant production of the
domestic like product in the merchant market, and the Commission finds that --

(continued...g



Chairman Bragg and Commissioners Crawford and Askey find that the captive production provision is
not applicable in this investigation.* As discussed in their views concerning the captive production
provision, Vice Chairman Miller and Commissioners Hillman and Koplan find that the captive
production provision does apply in this investigation.*

2. Other Conditions of Competition

U.S. apparent consumption was strong during the period of investigation, and, indeed, during
1998, appears to have been at a record high. Total apparent U.S. consumption of hot-rolled steel rose
from 68.5 million short tons in 1996, to 71.0 million short tons in 1997, and to 75.3 million short tons in
1998.% On a merchant market basis, apparent U.S. consumption of hot-rolled steel rose from 26.7
million short tons in 1996, to 29.3 million short tons in 1997, and to 33.2 million short tons in 1998.%

Imports from non-subject countries maintained a stable presence in the U.S. market throughout
the period examined. When measured against total U.S. consumption, the market share of non-subject
imports was 5.7 percent in 1996, 5.0 percent in 1997, and 5.9 percent in 1998.*® In contrast, imports from
subject countries increased during the period examined.*”

Although (as discussed above in our cumulation analysis) there are some quality differences with
respect to Russian hot-rolled steel when compared to other subject imports and the domestic like product,

42 (...continued)
(I) the domestic like product produced that is internally transferred for processing into
that downstream article does not enter the merchant market for the domestic like product,

(II) the domestic like product is the predominant material input in the production of that
downstream article, and

(1II) the production of the domestic like product sold in the merchant market is not generally used
in the production of that downstream article,

then the Commission, in determining market share and the factors affecting financial performance
set forth in clause (iii), shall focus primarily on the merchant market for the domestic like product.

“ Commissioner Askey notes that the statute requires the Commission to analyze the impact of the subject
imports on all domestic production operations, including both captive and merchant market shipments. See 19
U.S.C. §§ 1677(4)(A) and 1677(7)(B). Moreover, she notes that, even if the statutory provisions are met and the
captive production provision applies, it merely permits the Commission to “focus primarily” on the merchant market
operations of the industry; the provision does not allow the Commission to disregard the industry’s captive
consumption completely. 19 U.S.C. § 1677(7)(C)(iv).

*“ See Views of Chairman Bragg, Commissioner Crawford, and Commissioner Askey Regarding the Captive
Production Provision.

* See Views of Vice Chairman Miller, Commissioner Hillman, and Commissioner Koplan Concerning Captive
Production. See also Further Views of Commissioner Stephen Koplan Concerning the Third Criterion of the
Captive Production Provision.

4 CR & PR at Table C-1.
“TCR & PR at Table C-2.
“ CR & PR at Table C-1.

* When measured by total U.S. consumption, the market share of subject imports was 2.0 percent in 1996, 4.2
percent in 1997, and 9.3 percent in 1998. CR & PR at Table C-1.
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domestically produced and subject imported hot-rolled steel products are broadly interchangeable.” In
addition, purchasers indicate that, in making decisions about their hot-rolled steel purchases, price is
among the most important factors, along with several other factors (product quality, consistency, and
availability).”! *2

Another condition of competition pertinent to the hot-rolled steel industry is that the domestic
industry consists of both integrated (or “BOF”’) and minimill (or “EAF”") producers. Generally, the
integrated producers use basic oxygen furnaces (“BOF”), which use molten iron as the primary input
material in the production of hot-rolled steel. Moreover, as the term “integrated” suggests, most
integrated producers own facilities for the production of downstream articles made from the hot-rolled
steel they produce. Minimill producers use electric arc furnaces (“EAF”), which use scrap steel as the
primary input material in the production of hot-rolled steel.”> When compared to BOF producers, EAF
producers are generally more sensitive to competition in the merchant market because more of their
production is sold in the spot market, their captive operations are generally not as substantial, and they
generally maintain a lower proportion of long term contracts. In addition, EAF producers are generally
more recent entrants to the industry than BOF producers, and when compared to BOF producers, EAF
producers’ lower costs and higher productivity permit them on average to sell hot-rolled steel at lower
prices.**

A further condition of competition is the 1998 strike at General Motors Corp. (“GM”), which
lasted for five weeks during June and July of 1998. GM has estimated that the total amount of flat-rolled
steel (including hot-rolled, cold-rolled and corrosion resistant steels) that was not purchased by it and its
suppliers as a result of the strike-related work stoppages was about 685,000 tons.*® * %’

0 CR at I1-17-18, 11-24-25; PR at 11-8-13.
' CR at II-15 & n.9, 11-23-24; PR at I1-6 & n.9, 11-9-10.

52 For her analysis of the substitutability among the various sources of hot-rolled steel products, see Views of
Commissioner Crawford, infra.

% CRat1-8; PR at I-7.

%4 See generally CR & PR at Tables C-3 and C-4; INV-W-124 (June 9, 1999) at Attachment 3; Petitioners’
Posthearing Brief at 19-24; Respondents’ Joint Prehearing Brief at 80-95; Respondents’ Joint Posthearing Brief,
Answers to Commissioners’ Questions at 1-12. BOF producers’ productivity (short tons per 1,000 hours worked)
was *** in 1996, *** in 1997, and *** in 1998. CR & PR at Table C-3. By contrast, EAF producers’ productivity
was *** in 1996, *** in 1997, and *** in 1998. CR & PR at Table C-4. On a total market basis, BOF producers’
unit COGS was *** in 1996, *** in 1997, and *** in 1998. CR & PR at Table C-3. On a total market basis, EAF
producers’ unit COGS was *** in 1996, *** in 1997, and *** in 1998. CR & PR at Table C-4. On a merchant
market basis, BOF producers’ unit COGS was *** in 1996, *** in 1997, and *** in 1998. INV-W-124 (June 9,
1999) at Attachment 3. On a merchant market basis, EAF producers’ unit COGS was *** in 1996, *** in 1997, and
***in 1998. Id.

% GM did not provide a figure limited to hot-rolled steel. See CR at II-12; PR at II-4; CR & PR at Table C-1.

¢ Commissioner Crawford concurs that the domestic industry is materially injured by reason of the subject
imports, but does not join the remainder of this discussion. For her reasons and analysis, see Views of
Commissioner Crawford, infra. Commissioner Crawford joins the discussion, analysis, and conclusion regarding
Critical Circumstances, infra.

57 Commissioner Askey does not join the remainder of these views. 1
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B. Volume of the Subject Imports

Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the
volume of imports of the merchandise, or any increase in that volume, either in absolute terms or relative
to production or consumption in the United States, is significant.”® >

The volume of the subject imports increased over the investigation period, more than doubling
from 1996 to 1997 and more than doubling again from 1997 to 1998. On a quantity basis, the cumulated
subject imports increased from 1.3 million short tons in 1996 to 3.0 million short tons in 1997, and
increased again to 7.0 million short tons in 1998, an overall increase of 419.8 percent from 1996 to 1998
and of 132.5 percent from 1997 to 1998.° On a value basis, the cumulated subject imports increased
from $410 million in 1996 to $914 million in 1997, and increased again to $1.9 billion in 1998, an overall
increase of 353.1 percent from 1996 to 1998 and of 103.3 percent from 1997 to 1998.%!

The market share held by subject imports also more than doubled from 1996 to 1997 and again
from 1997 to 1998. In the merchant market, the share held by subject imports increased from 5.0 percent
of apparent U.S. consumption, as measured by volume sold in 1996, to 10.2 percent in 1997, and then
increased again to 21.0 percent in 1998. For the industry as a whole, the share held by subject imports
increased from 2.0 percent of apparent U.S. consumption, as measured by volume sold in 1996, to 4.2
percent in 1997, and then increased again to 9.3 percent in 1998.4

As noted above, during the same period, the market share of U.S. consumption held by non-
subject imports was essentially flat.* Thus, at the same time as subject import volumes and market share
increased dramatically, the domestic industry’s market share declined. In the merchant market, the
domestic producers’ share declined from 80.4 percent of apparent U.S. consumption in 1996, as
measured by volume sold, to 77.8 percent in 1997, and declined again to 65.6 percent in 1998.%° For the
industry as a whole, the domestic producers’ share declined from 92.3 percent of apparent U.S.
consumption in 1996, as measured by volume, to 90.8 percent in 1997, and declined again to 84.8 percent
in 1998.%

As mentioned in our discussion of conditions of competition, overall consumption in the U.S.
market increased throughout the period of investigation, but domestic producers were prevented from
participating in the increasing demand as subject imports increased their market share. Domestic
producers’ merchant market shipments, as measured by volume sold, were 21.5 million short tons in

%19 U.S.C. § 1677(7)(C)(D).

* To the extent that this discussion analyzes merchant market data prior to total market data, it does not reflect
the sequence of Chairman Bragg’s analysis. See infra at 44 n.154.
% CR & PR at Table C-1.

' CR & PR at Table C-1. The lower rate of increase in value terms reflects falling import unit values over the
period of investigation.

2 CR & PR at Table C-2. As measured by value, in the merchant market subject import share rose from 4.5
percent in 1996 to 9.0 percent in 1997, and then to 17.7 percent in 1998. Id.

% CR & PR at Table C-1. As measured by value, for the industry as a whole subject import share rose from 1.9
percent in 1996 to 4.1 percent in 1997, and then to 8.4 percent in 1998. Id.

% See CR & PR at Tables C-1 and C-2.

% CR & PR at Table C-2. As measured by value, in the merchant market domestic producers’ share of apparent
U.S. consumption declined from 81.0 percent in 1996 to 79.1 percent in 1997, and then declined again to 68.8
percent in 1998. Id.

% CR & PR at Table C-1. As measured by value, for the industry as a whole domestic producers’ share of
apparent U.S. consumption declined from 92.5 percent in 1996 to 91.4 percent in 1997, and then declined again to

86.7 percent in 1998. Id. at Note. b
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1996, 22.8 million short tons in 1997, and 21.8 million short tons in 1998.57 Domestic producers’ total
shipments, by volume, were 63.3 million short tons in 1996, 64.5 million short tons in 1997, and 63.8
million short tons in 1998.%® Significantly, from 1997 to 1998, total apparent U.S. consumption increased
by 6.0 percent, while domestic shipments declined by 1.0 percent, as measured by volume.* This
disparity was even greater in the merchant market: from 1997 to 1998 apparent U.S. consumption in the
merchant market increased by 13.2 percent, while domestic producers’ commercial shipments declined
by 4.4 percent, as measured by volume sold.”

Respondents have argued that imports were drawn into the U.S. market due to a shortage of
domestic supply of hot-rolled steel in early 1998.” A number of purchasers reported experiencing supply
and availability problems with respect to domestic producers during early 1998.”7 Yet these problems do
not explain the continuing decline in capacity utilization for U.S. producers throughout 1998 or the
continued increases in monthly import volumes until the end of the year.” Indeed, U.S. producers added
capacity in 1998. Moreover, the fall in imported and domestic prices in 1998 is not consistent with a
situation of increasing demand and limited excess capacity. Thus, we do not agree with respondents’
contention that the significant increase in subject import volume was simply in response to demand that
could not be met by the domestic producers in 1998.

In light of the foregoing, we find that both the volume and the increase in volume of subject
imports were significant.

C. Price Effects of the Subject Imports

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of the subject imports,
the Commission shall consider whether -- (I) there has been significant price underselling by the
imported merchandise as compared with the price of domestic like products of the United States,
and (II) the effect of imports of such merchandise otherwise depresses prices to a significant

7 CR & PR at Table C-2. As measured by value, in the merchant market domestic producers’ U.S. shipments
were $7.5 billion in 1996, $8.1 billion in 1997, and $7.2 billion in 1998. Id.

% CR & PR at Table C-1. The value of U.S. producers’ total shipments were $21.7 billion in 1996, $22.6 billion
in 1997, and $21.4 billion in 1998. Id. at Note.

% CR & PR at Table C-1.

" CR & PR at Table C-2.

"' See Respondents’ Joint Prehearing Brief at 95-115; Respondents’ Joint Posthearing Brief at 22-28.
2 CR & PR at Table 11-2; INV-W-124 (June 9, 1999) at Attachment 7.

7 See INV-W-124 (June 9, 1999) at Attachment 2. Based on the evidence gathered in the preliminary phase of
this investigation, the domestic industry’s capacity utilization rate in the first half of 1998 was at *** percent. INV-
W-124 (June 9, 1999) at Attachment 5 (capacity utilization rates based on domestic firms that responded to the
Commission’s questionnaires in both the preliminary and final phases of the investigation and that reported
consistent production data; to calculate capacity utilization rates for these firms in the second half of 1998,
production and capacity data from the final phase of the investigation for full year 1998 was subtracted from the
first half 1998 data reported by these firms in the preliminary phase of the investigation); see also Preliminary Phase
Staff Report at Table C-1 (indicating that the domestic industry’s capacity utilization rate was *** percent from
January to June 1998). For all of 1998, however, the domestic industry’s capacity utilization rate was *** percent,
and from July to December 1998 the industry’s capacity utilization rate was estimated at *** percent. CR & PR at
Table C-1; INV-W-124 (June 9, 1999) at Attachment 5. Chairman Bragg does not join in the discussion of partial
year data in this footnote.
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degree or prevents price increases, which otherwise would have occurred, to a significant

degree. ™

As mentioned in our discussion of conditions of competition, domestically produced and subject
imported hot-rolled steel products are broadly substitutable, although there were some quality differences
with respect to Russian hot-rolled steel, particularly for certain end uses, when compared to other subject
imports and the domestic like product. In addition, purchasers indicate that, in making decisions about
their hot-rolled steel purchases, price is among the most important factors, along with several other
factors (product quality, consistency, and availability).

Prices for both the subject merchandise and the domestic like product showed a mixed trend
through 1996 and mid-1997, then declined thereafter, both as measured by quarterly pricing data for the
four pricing products for which data were collected and by average unit values. Specifically, the
Commission collected quarterly pricing data for four representative products sold to a variety of
purchasers. In nearly all instances, the price of the imported and domestic product declined significantly
in 1998.7 Declines were most precipitous in the third and fourth quarters of 1998, at a time when the
volume of subject imports was peaking.

The quarterly pricing data indicates a mixed pattern of underselling by the subject imports.” The
frequency of underselling increased significantly in 1997 and 1998, however, when compared to 1996.

In 1996, there were 29 instances of underselling by the subject imports and 32 instances of overselling.”
In 1997, the underselling by the subject imports became more prevalent than in 1996: there were 48
instances of underselling by the subject imports and 16 instances of overselling.” In 1998, underselling

19 U.S.C. § 1677(7)(C)(ii).

7 To the extent that this discussion analyzes merchant market data prior to total market data, it does not reflect
the sequence of Chairman Bragg’s analysis. See infra at 44 n.154.

76 See CR at V-8 to V-18, PR at V-6 to V-15, CR & PR at Tables C-1 and C-2. Average unit values of subject
imports declined from $305.36 per short ton in 1996, to $304.46 per short ton in 1997, and to $266.20 per short ton
in 1998. The average unit value of imports from Japan declined from $430.66 in 1996, to $379.72 per short ton in
1997, and to $298.46 per short ton in 1998. The average unit value of imports from Brazil declined from $328.86
per short ton in 1996, to $321.93 per short ton in 1997, and to $295.58 per short ton in 1998. The average unit
value of imports from Russia were $262.70 per short ton in 1996, rose to $280.19 per short ton in 1997, but then
declined below the 1996 level to $240.22 per short ton in 1998. CR & PR at Table C-1. For merchant market sales,
domestic producers’ average unit values were $347.01 per short ton in 1996, increased to $353.86 per short ton in
1997, and then declined below the 1996 level to $330.51 per short ton in 1998. Overall, domestic producers’
average unit values were $343.24 per short ton in 1996, increased to $350.87 per short ton in 1997, and declined
below the 1996 level to $335.02 per short ton in 1998. CR & PR at Table C-1 at Note. We recognize that a change
in Japanese product mix is partially responsible for decreases in Japanese average unit values. However, the
consistent pattern of declines in the quarterly price comparison data in 1998 indicates that the declines in average
unit values are not explained by changes in product mix. Instead, we conclude that the substantially increased
supply of subject imports reduced prices.

77 Commissioner Koplan did not base his determination regarding the effect of subject imports on domestic
prices on the underselling data. For 1996 and 1997, the quantities reported for subject imports were too small to
support comparisons. In his view, the data for 1998 are inconclusive.

® CR at V-18; PR at V-15. In 1996, subject imports from Russia had an average underselling margin of 12.1
percent, while subject imports from Brazil and Japan had average overselling margins of 5.1 percent and 6.9
percent, respectively. Id.

” CR at V-18; PR at V-15. In 1997, subject imports from Russia and Brazil had average underselling margins
of 12.6 percent and 8.0 percent, respectively, while subject imports from Japan had an average overselling margin of
(continued.ﬁ?
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by the subject imports was also prevalent: there were 45 instances of underselling by the subject imports
and 22 instances of overselling.*® In 1998, even the subject imports from Japan, which overall had fewer
instances of underselling than the subject imports from Brazil and Russia, increasingly undersold the
domestic merchandise.*’ The increased rate of underselling in 1998 of Japanese product coincided with a
shift by Japanese producers to the sale of more commodity grade products in 1998.%2 The increased
frequency of underselling is consistent with the price depressing effects of the subject imports in 1998.
As noted above, minimills have lower costs and higher productivity rates than the integrated
mills, and this competitive advantage to some degree constrains the prices the integrated mills can
command for their hot-rolled steel. However, regardless of the price disparities, both EAF and BOF
producers’ prices declined significantly during the period of investigation, as reflected in unit values of
shipments and sales.® It is significant that the hot-rolled steel prices of Nucor (which is regarded by the
domestic industry and importers alike as an established and efficient minimill and widely looked to as a
domestic price leader)® declined dramatically during the latter part of 1998 as subject import volumes
increased at their fastest rate during the period of investigation.*® Nucor’s prices recovered only as
subject imports exited the market.* These facts suggest that factors other than increased competition

 (...continued)
3.2 percent. Id.

% CR at V-18; PR at V-15. In 1998, subject imports from Russia had an average underselling margin of 13.1
percent, while subject imports from Brazil and Japan had average overselling margins of 2.7 percent and 0.1
percent, respectively. Id.

%1 In 1996, subject imports from Japan undersold the domestic like product in only one instance and oversold the
like product in 17 instances. In 1997, the imports from Japan undersold the like product in 9 instances and oversold
the like product in 11 instances. In 1998, the imports from Japan undersold the like product in 13 instances and
oversold the like product in 11 instances. CR at V-18; PR at V-15.

%2 See Respondents’ Joint Prehearing Brief at 148 (arguing that “the Japanese exports of commercial-grade hot-
rolled carbon steel to the United States in 1998 were anomalous™). The record evidence also indicates that the
Japanese producers sold substantial volumes of hot-rolled steel in the commodity grades and without further
processing in 1998. CR at Tables IV-3 and IV-4; Respondents’ Joint Prehearing Brief at Exhibits 10 and 11.

¥ EAF producers’ merchant market unit values were *** per short ton in 1996, increased to *** per short ton in
1997, and then declined to *** per short ton in 1998, well below the 1996 level. INV-W-124 (June 9, 1999) at
Attachment 3 (Table C-4A). EAF producers’ overall net sales unit values were *** per short ton in 1996, rose to
*** per short ton in 1997, and then declined to *** per short ton in 1998, also well below the 1996 level. CR & PR
at Table C-4. BOF producers’ merchant market unit values were *** per short ton in 1996, increased to *** per
short ton in 1997, and then fell well below the 1996 level to *** per short ton in 1998. INV-W-124 (June 9, 1999)
at Attachment 3 (Table C-3A). BOF producers’ overall net sales unit values were *** per short ton in 1996,
increased to *** per short ton in 1997, and then fell well below the 1996 level to *** per short ton in 1998. CR &
PR at Table C-3.

% See, e.g., CR at II-1; PR at II-1; Petitioners’ Posthearing Brief, Exhibit 1 at 23-24; Respondents’ Joint
Poshearing Brief, Exhibits 6, 11, Answers to Commissioners’ Questions at 11; Tr. at 202-03 (Mr. Stapp), 210-11
(Mr. Zoldi), 250-51 (Mr. Curtis), 257 (Mr. Reilly).

% See Petitioners’ Posthearing Brief at Attachments F and G; INV-W-124 (June 9, 1999) at Attachment 2.

% See Petitioners’ Posthearing Brief at Attachments F and G; INV-W-124 at Attachment 2. Nucor’s price
increase corresponded with an increase in orders for domestic steel in February 1999, following a period of falling
orders. The volume of orders on producers’ books at the end of February 1999 was still below the volume of orders
on the books at the end of every quarter in 1996, 1997 and the first half of 1998. See CR at I1I-6 n.7; PR at III-5
n.7. Thus, it is not surprising that Nucor’s price, while higher, would not have fully recovered to levels that existed
in the industry prior to the surge in subject imports. Moreover, long-term contracts negotiated in the fall of 1998

(continued,l. 9
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within the domestic industry contributed to the significant price declines in the latter part of the
investigation period.

Respondents argue that the GM strike caused domestic prices to decline in 1998.7 We have
considered this argument and agree that the GM strike had some effect on overall demand in 1998 and
hence played some role in contributing to declining domestic prices. However, the strike only lasted five
weeks and the total quantity of material not purchased during the GM strike (no more than 685,000 tons
of all types of flat-rolled steel) was not large enough to explain the kind of price declines that occurred in
1998. Indeed, despite the GM strike, merchant market and overall consumption of hot-rolled steel were
at an all-time high in 1998. Thus, at most, we consider the GM strike to be only a partial explanation for
declining prices in 1998.

We also find that falling prices in 1998 were not simply the result of falling industry costs. The
domestic industry’s unit costs of goods sold (“COGS”) declined during the period of investigation, but
the decline was dwarfed by the decline in the domestic industry’s average unit values.®® Thus, prices
declined by much more than did costs, particularly in 1998, in the face of increasing apparent
consumption and a substantially increasing volume of subject imports. Significant price declines at a
time of record U.S. consumption indicates that the rapid increase of subject imports of hot-rolled steel,
which were fairly substitutable with the domestic like product, contributed to the domestic price declines.

In light of the foregoing, we find that the subject imports had significant price depressing effects
on domestic prices.

D. Impact of the Subject Imports on the Domestic Industry

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on

8 (...continued)
(when domestic prices were falling the fastest) but that only entered into effect in January 1999 may also explain in
part any continued depression of domestic prices in 1999. See Petitioners’ Posthearing Brief, Exhibit 1 at 24-25.
Thus, we do not agree with respondents that any lack of significant price increases even after the cessation of most
subject imports in December 1998 is proof that subject imports were not responsible for the 1998 price declines.

%7 See Respondents’ Joint Prehearing Brief at 115-25.

% For merchant market sales, the domestic industry’s unit COGS declined by 2.9 percent from 1996 to 1998 and
by 0.9 percent from 1997 to 1998; whereas the domestic industry’s average unit values declined by 4.8 percent from
1996 to 1998 and by 6.6 percent from 1997 to 1998. CR & PR at Table C-2. Overall, unit COGS declined by 3.5
percent from 1996 to 1998 and by 1.8 percent from 1997 to 1998; whereas average unit values declined by 2.4
percent from 1996 to 1998 and by 4.5 percent from 1997 to 1998. CR & PR at Table C-1 and Note. A variance
analysis confirms that lower average unit values outstripped lower costs in the domestic industry’s merchant market
sales. See CR & PR at Table VI-4. As with the domestic industry as a whole, a decline in unit COGS does not
explain the decline in domestic unit values for either integrated mills or minimills, because unit values fell faster
than unit COGS for both types of producers, particularly in 1998. BOF producers’ unit COGS for merchant market
sales declined by *** percent from 1996 to 1998 and by *** percent from 1997 to 1998; whereas unit values
declined by *** percent from 1996 to 1998 and by *** percent from 1997 to 1998. INV-W-124 (June 9, 1999) at
Attachment 3 (Table C-3A). Overall, BOF producers’ unit COGS declined by *** percent from 1996 to 1998 and
by *** percent from 1997 to 1998; whereas net sales unit values declined by *** percent from 1996 to 1998 and by
*** percent from 1997 to 1998. CR & PR at Table C-3. EAF producers’ unit COGS for merchant market sales
actually increased by *** percent from 1996 to 1998 and by *** percent from 1997 to 1998; whereas unit values
declined by *** percent from 1996 to 1998 and by *** percent from 1997 to 1998. INV-W-124 (June 9, 1999) at
Attachment 3 (Table C-4A). EAF producers’ overall unit COGS declined by *** percent from 1996 to 1998 and
actually increased by *** percent from 1997 to 1998; whereas net sales unit values declined by *** percent from
1996 to 1998 and by *** percent from 1997 to 1998. CR & PR at Table C-4. 16
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the state of the industry.” These factors include output, sales, inventories, capacity utilization, market
share, employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital,
and research and development. No single factor is dispositive and all relevant factors are considered
“within the context of the business cycle and conditions of competition that are distinctive to the affected
industry.”” 90 91 92

As discussed earlier, the domestic industry has lost market share throughout the period of
investigation at the same time as subject imports have increased their absolute volumes and their market
share. The subject imports captured nearly all of the growth in the market in 1998, thereby preventing
the domestic industry from increasing its sales in response to overall increasing U.S. apparent
consumption. Consequently, most domestic industry performance indicators reflect a sharp decline in
1998 at a time of record demand.

The domestic industry increased its capacity from 67.3 million short tons in 1996, to 70.0 million
short tons in 1997, and to 73.5 million short tons in 1998, at a rate largely commensurate with the
increasing U.S. consumption from 1996 to 1998.* Yet, due to the rapid increase in the volume and
market share of subject imports,” the domestic industry’s increased capacity almost immediately became
excess capacity, as reflected in the industry’s capacity utilization rates declining from 94.5 percent in
1996, to 92.6 percent in 1997, to 87.5 percent in 1998. This was a decline of 7.0 percentage points from
1996 to 1998 and a decline of 5.1 percentage points from 1997 to 1998.” As with the industry as a
whole, both integrated and minimills’ capacity utilization steadily declined from 1996 to 1998, despite
the overall increasing U.S. consumption. EAF producers’ capacity utilization rate was *** percent in

¥ 19 U.S.C. § 1677(7)(C)(iii). See also SAA at 851 and 885 and Live Cattle from Canada and Mexico, Inv.
Nos. 701-TA-386 and 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25, n.148 (Feb. 1999).

% As part of its consideration of the impact of imports, the statute specifies that the Commission is to consider
“the magnitude of the margin of dumping” in an antidumping proceeding. 19 U.S.C. § 1677(7)(C)(iii)(V).
Commerce’s final dumping margins for the Japanese producers were as follows: 19.65 percent for Nippon, 17.86
percent for NKK, 67.14 percent for Kawasaki, and 29.30 percent for “All Others.” 64 Fed. Reg. 24329, 24370
(May 6, 1999). The margins most recently published by Commerce with respect to Brazil and Russia are those in
Commerce’s preliminary determination. Commerce’s preliminary dumping margins for the Brazilian producers
were as follows: 50.66 percent for CSN, 71.02 percent for Usiminas/Cosipa, and 58.76 percent for “All Others.”

64 Fed. Reg. 8299, 8308 (Feb. 19, 1999). Commerce’s preliminary dumping margins for the Russian producers
were as follows: 70.66 percent for Severstal, 217.67 percent for Novolipetsk, 149.54 percent for Magnitogorsk, and
156.58 percent for “All Others.” 64 Fed. Reg. 9312, 9318 (Feb. 25, 1999).

°! Chairman Bragg notes that she does not ordinarily consider the magnitude of the margin of dumping to be of
particular significance in evaluating the effects of subject imports on domestic producers. See Separate and

Dissenting Views of Commissioner Lynn M. Bragg in Bicycles from China, Inv. No. 731-TA-731 (Final), USITC
Pub. 2968 (June 1996).

%2 To the extent that this discussion analyzes merchant market data prior to total market data, it does not reflect
the sequence of Chairman Bragg’s analysis. See infra at 44 n.154.

% Thus, the industry increased its capacity by 9.2 percent from 1996 to 1998 and by 5.0 percent from 1997 to
1998. CR & PR at Table C-1. During the period of investigation, U.S. consumption increased by a remarkably
similar 9.9 percent from 1996 to 1998 and by 6.0 percent from 1997 to 1998. Merchant market consumption
increased by 24.1 percent from 1996 to 1998 and by 13.2 percent from 1997 to 1998. CR & PR at Tables C-1 and
C-2.

* Subject imports increased their share of consumption by 7.3 percentage points from 1996 to 1998 and by 5.0
percentage points from 1997 to 1998, and in the merchant market alone by 16.0 percentage points from 1996 to
1998 and by 10.8 percentage points from 1997 to 1998. CR & PR at Tables C-1 and C-2.

% CR & PR at Table C-1.
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1996, rose to *** percent in 1997, and then declined well below the 1996 level to *** percent in 1998.%
BOF producers’ capacity utilization rate declined from *** percent in 1996, to *** percent in 1997, and
to *** percent in 1998.

The domestic producers’ production and shipments declined from 1997 to 1998, both on a
merchant market and overall basis.”® The domestic industry’s financial performance likewise
deteriorated significantly. From 1997 to 1998, as apparent consumption increased significantly,
operating income declined by more than half.”” On merchant market sales, the ratio of operating income
to net sales declined from 5.9 percent in 1997 to 0.6 percent in 1998, and overall, the ratio declined from
5.5 percent in 1997 to 2.6 percent in 1998.'° ! This decline was due largely to declines in unit values of
the industry’s hot-rolled steel shipments and sales. As described above, unit values fell significantly in
1998 as subject imports increased in volume and market share.

The respondents have argued that 1997 was a banner year for the domestic industry and, hence,
is not an appropriate year with which to compare the domestic industry’s results in 1998. However, U.S.
apparent consumption increased throughout the period of investigation, both from 1996 to 1997 and from
1997 to 1998, reaching record levels.'” Accordingly, we disagree that 1997 is not an appropriate point
of comparison for the domestic industry’s results in 1998. In a year in which U.S. consumption reached
record levels, and the U.S. industry increased its productivity and lowered its costs, 1998 likewise should
have been a highly successful year for the domestic hot-rolled steel industry. Instead, the domestic
industry, although it maintained an operating profit, performed consistently worse.

We disagree with the respondents’ argument that the industry’s poor performance in 1998
reflects increased competition within the domestic industry, particularly from EAF producers, rather than

% CR & PR at Table C-4.
°” CR & PR at Table C-3.
% CR & PR at Tables C-1 and C-2.
* CR & PR at Tables C-1 and C-2.

'% CR & PR at Tables C-1 and C-2. In addition, the domestic industry’s productivity improved and COGs
declined from 1997 to 1998. The domestic industry’s productivity (measured in short tons per 1,000 hours worked)
increased from 864.8 in 1996, to 905.3 in 1997, and to 938.7 in 1998. As discussed in our analysis of the price
effects of the subject imports, the domestic industry’s unit COGs declined from 1996 to 1998, but not by as much as
the decline in the industry’s unit values. CR & PR at Table C-1.

' CR & PR at Table C-1. Aside from productivity, which increased during the investigation period, a number
of the industry’s other employment indicators declined somewhat during the period of investigation. CR & PR at
Table III-5 (the number of workers declined from 33,965 in 1996, to 33,518 in 1997, to 32,885 in 1998; hours
worked declined from 73,597 in 1996, to 71,634 in 1997, to 68,574 in 1998; wages paid were essentially flat from
1996 to 1998; hourly wages increased somewhat from $23.04 in 1996, to $24.13 in 1997, to $24.46 in 1998; unit
production costs were $26.65 in 1996 and 1997 and declined somewhat to $26.06 in 1998). U.S. producers’
inventories were also relatively stable during the investigation period, both on an absolute basis and relative to
production and shipments. CR & PR at Table III-4. Capital expenditures declined significantly from $1.7 billion in
1996, to $908 million in 1997, and to $715 million in 1998. CR & PR at Table VI-7. We also note that one firm
filed for bankruptcy protection in September 1998 and another in February 1999. See CR & PR at Table I1I-1 nn.1
& 3; Petitioners’ Prehearing Brief at 51-52, 54; Respondents’ Joint Prehearing Brief at 143. Both firms ***, See
Questionnaire Responses of Geneva and Acme Metals, Inc.

19 We recognize that there were some additional increases in capacity from 1997 to 1998 by EAF producers,
but, as discussed below, those increases were not as great as the increases in capacity by EAF producers from 1996
to 1997. INV-W-124 (June 9, 1999) at Attachment 8. 18
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the effect of increased subject imports.'® Minimill competition was an important condition of
competition in 1997, yet the domestic industry performed well that year. The incremental increase in
minimill capacity from 1997 to 1998, particularly in light of the substantially larger increase in minimill
capacity from 1996 to 1997, does not account for the bulk of the downturn in the domestic industry’s
financial indicators from 1997 to 1998.'*

Indeed, the same trends for the industry as a whole are also apparent in the separate results of
both integrated mills and minimills. BOF producers’ operating income declined significantly from 1997
to 1998, both for merchant market sales and overall. For merchant market sales, operating income as a
percent of net sales dropped from *** percent to *** percent from 1997 to 1998. Overall, the ratio of
operating income to net sales declined from *** percent in 1997 to *** percent in 1998.' In fact,
minimills fared even worse than integrated mills from 1997 to 1998. For open market sales, EAF
producers’ operating income to net sales dropped from *** percent to negative *** percent from 1997 to
1998. Overall, EAF producers’ operating income to net sales dropped from *** percent in 1997 to ***
percent in 1998. The worse financial performance of EAF producers reflects in part their greater
dependence on the merchant market, where imports are concentrated. Thus, while we recognize
increased competition within the domestic industry has contributed to the domestic industry’s poorer
performance in 1998, it only partially explains the substantial declines in the domestic industry’s
performance in 1998.'

'% See Respondents’ Joint Prehearing Brief at 80-95; Respondents’ Joint Posthearing Brief at 20-21, Answers to
Commissioners’ Questions at 1-12. Respondents’ have also argued that the 1998 GM strike caused the domestic
industry’s poorer performance in 1998. Respondents’ Joint Prehearing Brief at 115-25. For the reasons discussed
above, we consider the GM strike to be, at most, only a partial explanation for the domestic industry’s poorer
performance in 1998.

1% Most of the increase in minimill “low cost” capacity occurred from 1996 to 1997, rather than from 1997 to
1998. EAF producers increased their capacity from *** million short tons in 1996, to *** million short tons in
1997, and to *** million short tons in 1998. During the same period, BOF producers also increased their capacity,
from *** million short tons in 1996, to *** million short tons in 1997, and to *** million short tons in 1998.
Although the increase in capacity for EAF producers was greater than for BOF producers from 1996 to 1997, this
trend reversed itself from 1997 to 1998: EAF producers increased their capacity by *** million short tons from
1996 to 1997 and by *** million short tons from 1997 to 1998; whereas BOF producers increased their capacity by
*** million short tons from 1996 to 1997 and by *** million short tons from 1997 to 1998. INV-W-124 at
Attachment 8.

' CR & PR at Table C-3 and INV-W-124 (June 9, 1999) at Attachment 3 (Table C-3A). For merchant market
sales, BOF producers’ net sales declined from *** in 1997 to *** in 1998, and overall net sales declined from ***
in 1997 to *** in 1998. For merchant market sales, BOF producers’ operating income declined from *** in 1997 to
*** in 1998, and overall operating income declined from *** in 1997 to *** in 1998. Id.

1% CR & PR at Table C-4 and INV-W-124 at Attachment 3 (Table C-4A). For merchant market sales, EAF
producers’ net sales declined from *** in 1997 to *** in 1998, and overall net sales declined from *** in 1997 to
*%* in 1998. Likewise, for merchant market sales EAF producers had operating income of *** in 1997, which
turned into an operating loss of *** in 1998. And overall, EAF producers had operating income of *** in 1997,
which turned into an operating loss of *** in 1998. Id.

197 We also note that Nucor, a mature and efficient minimill, had financial results that were in line with EAF
producers as a whole and with the domestic industry as a whole. CR & PR at Tables VI-2 and VI-6. Given that
even the minimill leader had substantial declines in its financial results from 1997 to 1998, we do not consider the
declines in EAF producers’ results as a group and the industry’s results as a whole to be a reflection of start-up
problems among EAF producers. We also note that although the petitioners and the respondents in their final
comment submissions questioned the financial data reported by Nucor, we are satisfied that Nucor’s financial
information is accurate. As noted in Nucor’s questionnaire response, ***. We also do not find the other alleged

tinued.,.
(continue 13
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Although full year data is sufficient to support our affirmative determination, the limited record
information concerning the second half of 1998, when compared to data concerning the first half of 1998,
provides further support for the conclusion that subject imports are adversely impacting the domestic
industry.'”® For the merchant market, apparent U.S. consumption, when measured by volume, increased
by 1.69 percent from 16.5 million short tons in the first half of 1998 to 16.7 million short tons in the
second half of 1998.'” Overall apparent U.S. consumption, when measured by volume, actually
increased by 7.56 percent from 36.3 million short tons in the first half of 1998 to 39.0 million short tons
in the second half of 1998.""° However, overall apparent U.S. consumption, when measured by value,
declined by 21.64 percent from the first half to the second half of 1998.""! This fact further confirms that
prices declined significantly in the second half of 1998 — when subject imports reached their highest
levels.'?

Derived production and capacity utilization rates for nearly the whole industry show double digit
declines from the first half of 1998 to the second half of 1998, both on an overall basis and for the vast
majority of individual firms (including both integrated mills and minimills).'"* Moreover, a comparison
of the financial data reported in the preliminary phase and final phases of the investigation strongly
suggests that the industry’s operating income worsened from the first half of 1998 to the second half of
1998, when subject imports reached their highest levels durin<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>