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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-805 (Final)
ELASTIC RUBBER TAPE FROM INDIA
DETERMINATION

On the basis of the record' developed in the subject investigation, the United States International
Trade Commission determines, pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C.
§ 1673d(b)) (the Act), that an industry in the United States is not materially injured or threatened with
material injury by reason of imports from India of elastic rubber tape,? classified in subheading
4008.21.00 of the Harmonized Tariff Schedule of the United States, that have been found by the
Department of Commerce to be sold in the United States at less than fair value (LTFV).

BACKGROUND

The Commission instituted this investigation effective August 18, 1998, following receipt of a
petition filed with the Commission and the Department of Commerce by counsel for Fulflex, Inc.,
Middletown, RI, and two wholly-owned subsidiaries of M-Tec Corp., Elastomer Technologies Group,
Inc., Stuart, VA, and RM Engineered Products, Inc., North Charleston, SC. The final phase of the
investigation was scheduled by the Commission following notification of a preliminary determination by
the Department of Commerce that imports of elastic rubber tape from India were being sold at LTFV
within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of the scheduling of the
Commission’s investigation and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of February 10, 1999 (64 FR
6679). The hearing was held in Washington, DC, on April 20, 1999, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR
§ 207.2(f)).

2 Commissioner Crawford determines that an industry in the United States is materially injured by reason of the
subject imports from India, and Commissioner Koplan determines that an industry in the United States is
threatened with material injury by reason of the subject imports from India.

1 1






VIEWS OF THE COMMISSION

Based on the record in this investigation, we find that an industry in the United States is neither
materially injured nor threatened with material injury by reason of imports of elastic rubber tape (“ERT”)
from India that have been found by the Department of Commerce (“Commerce™) to be sold at less than
fair value (“LTFV”).! 23

1. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. Domestic Like Product

To determine whether an industry in the United States is materially injured or threatened with
material injury by reason of the subject imports, the Commission first defines the “domestic like product”
and the “industry.” Section 771(4)(A) of the Tariff Act of 1930 (“the Act”) defines the relevant industry
as the “producers as a whole of a domestic like product, or those producers whose collective output of a
domestic like product constitutes a major proportion of the total domestic production of the product.”™ In
turn, the Act defines “domestic like product” as “a product which is like, or in the absence of like, most
similar in characteristics and uses with, the article subject to an investigation.”

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission applies the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.® No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation.” The
Commission looks for clear dividing lines among possible like products, and disregards minor
variations.® Although the Commission must accept the determination of Commerce as to the scope of the

! Commissioner Crawford determines that an industry in the United States is materially injured by reason of
the subject imports from India. See Dissenting Views of Commissioner Carol T. Crawford.

2 Commissioner Koplan determines that an industry in the United States is threatened with material injury by
reason of the subject imports from India. See Dissenting Views of Commissioner Stephen Koplan.

3 Effective April 19, 1999, the Commission terminated its investigation into imports alleged to be subsidized,
due to Commerce’s negative final determination regarding subsidies on the subject merchandise. 64 Fed. Reg.
22643 (April 27, 1999).

419 U.S.C. § 1677(4)(A).
*19U.S.C. § 1677(10).

¢ See, e.g., Nippon Steel Corp. v. United States, 19 CIT 450, 455 (1995). The Commission generally
considers a number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels
of distribution; (4) common manufacturing facilities, production processes and production employees; (5)
customer and producer perceptions; and, where appropriate, (6) price. See id. at 455 n.4; Timken Co. v. United
States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

7 See, e.g., Nippon Steel, 19 CIT at 454-55.

® Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991). 3



imported merchandise being sold at LTFV, the Commission determines what domestic product is like the
imported articles Commerce has identified.’

Commerce has defined the imported article within the scope of this investigation as:
vulcanized, non-cellular rubber strips of either natural or synthetic rubber, 0.006
inches to 0.100 inches (0.15 mm to 2.54 mm) in thickness and 1/8 inches to

1-5/8 inches (3 mm to 42 mm) in width. Such product is generally used in swim
wear and underwear.!°

ERT is similar in appearance and elasticity to a household rubber band, although usually ERT
is wider and flatter.!! The product is used primarily to give elasticity to the hem or seam of certain
garments, especially underwear and swim wear.'> Unlike some other products that provide elasticity
to garments, ERT is not visible after it is incorporated into the garment, typically being drawn into a
tunnel of surrounding fabric.!* ERT is produced from natural, synthetic, or blended rubber, which is
rolled by heavy equipment in a process called "calendering” into flat sheets of varying thicknesses.!*
These sheets are then slit to the desired width."

In the preliminary phase of this investigation the Respondents'® argued that the domestic like
product should include crocheted elastic tape (“CET”). The Commission determined, however, that there
is a single like product, co-extensive with the scope of the subject merchandise.!” The parties have
presented no significant new arguments or new evidence indicating that the Commission should change
that finding in the final phase of the investigation. Accordingly, for the same reasons articulated in the
preliminary determination, including differences in physical characteristics and uses, limited
interchangeability, differences in production facilities, processes, and employees, and differences in
producer and customer perceptions, we determine not to expand the like product to include CET.!®

9

Hosiden Corp. v. Advanced Display Mfts., 85 F.3d 1561 (Fed. Cir. 1996) (Commission may find single like
product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F. Supp. at
748-752 (affirming Commission determination of six like products in investigations where Commerce found five
classes or kinds).

1964 Fed. Reg. 19123, 19123 (April 19, 1999).
' Petition at 5.

12 Confidential staff report (“CR”) at I-5 and public staff report (“PR”) at I-4 , and Transcript from Conference
of September 8, 1998 (“Conference Tr.”) at 12 (testimony of Douglas Booth, President of Petitioner Elastotec).
Note: references to the CR are as modified by memoranda INV-W-100 (May 12, 1999) and INV-W-103 (May 17,
1999).

3 CR at I-5 and PR at I-4; Conference Tr. at 12, 14-15 (Booth).
“CRatl-4toI-5,1-11 and PR at I-3 to I-4, I-7.
“CRatI-11 and PR at I-7.

'¢ The Respondent Garware Elastomerics, Limited (“GEL”) is the sole foreign producer. GEL imports the
majority of subject merchandise through U.S.-based Elastomer, Inc. CR and PR at IV-1.

'7 Elastic Rubber Tape from India, Inv. Nos. 701-TA-383 & 731-TA-805 (Preliminary), USITC Pub. 3133, at 7
(Oct. 1998) (“Preliminary Determination”).

'® See id. at 5-7. Additional information gathered in the final phase of the investigation further supports our
determination. See, e.g., CR at I-5 to I-10 and II-7 to II-8 and PR at I-4 to I-7 and II-5; and Transcript of April 20,
1999 Hearing (“Hearing Tr.”) at 17 (unless otherwise indicated, citations to “Hearing Tr.” are to the open session)
(Booth) and at 213 (closed session) (***).



The Respondents argued for the first time in the final phase of the investigation that the domestic
like product should also include cut rubber thread.!” We determine not to include cut rubber thread in the
domestic like product in this final phase investigation.

1. Physical characteristics and uses

Although cut rubber thread and ERT both consist of a single piece of rubber, cut rubber thread is
far smaller in cross section than ERT.?® Also, cut rubber thread is square in cross section, whereas ERT
is rectangular in cross section.?! ERT and cut rubber thread have differing chemistry in terms of polymer
and filler content, resulting in differences in durability and other performance characteristics.??

ERT is used primarily as covered elastic bands in underwear and swim wear.2> Most
domestically produced cut rubber thread is used in golf balls.?*

2. Interchangeability

There is little or no interchangeability between ERT and cut rubber thread. Cut rubber thread
cannot be used as an elastic insert in underwear, a major use of ERT.” Conversely, ERT cannot be used
in golf balls, the use to which most domestically produced cut rubber thread is directed.?®

3. Channels of distribution

The majority of both ERT and cut rubber thread is sold directly to end users in the apparel and
sporting goods industries, respectively.?’

4. Production facilities, processes, and employees

ERT and cut rubber thread are generally made in the same production facilities, using the same
processes.”® The final processing equipment used in the production of the two products is different,
however.?”

' There is comparatively little record information on cut rubber thread, due in part to Respondents’ failure to
present their argument at an earlier point in the final investigation, or to suggest that the Commission gather
information about cut rubber thread in their comments on the Commission’s draft questionnaires in the final phase
of the investigation.

» Hearing Tr. at 22 (William E. Russell, President of Fulflex, Inc.) and Conference Tr. at 27 (Russell).
2 CR at I-3, 1-8 n.27 and PR at I-3, I-6 n.27.

2 Hearing Tr. at 23 (Russell) and Conference Tr. at 19-20 (Russell).

2 CR atI-5 and PR at I-4.

* CR at I-8 and PR at I-6; Hearing Tr. at 22 (Russell); and Conference Tr. at 19-20 (Russell). Some domestic
cut rubber thread is also used in disposable applications. Conference Tr. at 19 (Russell).

% Hearing Tr. at 22 (Russell); Conference Tr. at 19-20 (Russell); and Hearing Tr. (closed session) at 213-214
(***)'
% Hearing Tr. at 22 (Russell); and Conference Tr. at 20 (Russell).

? CR at I-10 and PR at I-7 (substantially all ERT sold to end users) and Hearing Tr. at 23 (Russell) (“98
percent” of Fulflex’s cut rubber thread sales are directly to end users).

2 CRatl-8 & n.27 and PR at I-6 & n.27.
¥ Hearing Tr. at 22-23 (Russell). 5



5. Customer and producer perceptions

Although the Petitioners produce both ERT and cut rubber thread, they regard the two products
as distinct and not substitutable.** One domestic producer, Fulflex, asserts that none of its customers
purchases both products.?! A Fulflex representative testified that Fruit of the Loom, a major ERT
customer, attempted to use cut rubber thread as a substitute for ERT but failed.>

6. Price
Cut rubber thread is more expensive than ERT.*
7. Conclusion
We find that the record evidence in this investigation indicates a clear dividing line between ERT
and cut rubber thread. Accordingly, we do not include cut rubber thread in the definition of the domestic
like product. In accordance with the foregoing, we define the domestic like product co-extensively with
the scope of the subject merchandise as defined by Commerce.**
B. Domestic Industry
The domestic industry is defined as “the producers as a whole of a domestic like product.” In
defining the domestic industry, the Commission’s general practice has been to include in the industry

producers of all of the domestic production of the like product, whether toll produced, captively
consumed, or sold in the domestic merchant market.>* Based on our domestic like product determination,

% Id. at 23 (Russell).

M.

32 Id. at 22 (Russell). See Hearing Tr. (closed session) at 213-14 (***),
3 Hearing Tr. (closed session) at 214 (***),

3 In the preliminary phase of this investigation the Commission also considered whether the domestic like
product should include “wide tape,” which is a product similar to ERT in certain respects, but is wider than 1-5/8
inches, the maximum width of ERT within the scope of the subject merchandise as defined by Commerce. See
Preliminary Determination at 7, n.38 (indicating that the Commission intended to examine wide tape in the final
phase of the investigation). The record indicates that wide tape differs in physical characteristics from ERT not
only in width but also in terms of its chemical composition, with resulting differences in durability, heat
resistance, elasticity, and resistance to staining. CR at I-7 & n.22 and PR at I-5 and n.22 and Conference Tr. at
31-34 (Russell, F. David Foster, counsel to Petitioners). Unlike ERT, wide tape cannot be used as elastic inserts
in underwear or swim wear because it is too wide. Wide tape is instead used in industrial belts and ***. CR at I-7
and PR at I-5 and Conference Tr. at 34 (Foster). Wide tape cannot be interchanged for ERT for use as elastic
inserts because it is too wide and because it differs in chemical composition and thus lacks the desired
performance characteristics. Likewise, ERT cannot be substituted for wide tape for use in industrial belts or
bandages. Although ERT and wide tape are apparently made in the same production facilities on the same
machinery, producers view ERT and wide tape as distinct products based on size and chemical composition. CR
at I-7 and PR at I-5 and Conference Tr. at 31-34 (Russell and Foster). ERT customers apparently also view them
as distinct, with only one reporting that it buys wide tape. CR at I-6 to I-7 and PR at I-5. Based on the foregoing,
we determine that the differences between ERT and wide tape constitute a clear dividing line between the
products and we therefore do not include wide tape in the definition of the domestic like product.

319 U.S.C. § 1677(4)(A).

36 See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’l Trade 1994), aff'd, 96
F.3d 1352 (Fed. Cir. 1996).



we find as we did in the preliminary phase investigation that the domestic industry consists of the
producers of ERT: Fulflex, Inc., and the two commonly-owned companies jointly referred to as
“Elastotec.”’

IL. NO MATERIAL INJURY BY REASON OF DUMPED IMPORTS

In the final phase of antidumping duty investigations, the Commission determines whether an
industry in the United States is materially injured by reason of the dumped imports under
investigation.®® ** In making these determinations, the Commission must consider the volume of the
dumped imports, their effect on prices for the domestic like product, and their impact on domestic
producers of the domestic like product, but only in the context of U.S. production operations.*® The
statute defines “material injury” as “harm which is not inconsequential, immaterial, or unimportant.”*! In
assessing whether the domestic industry is materially injured by reason of dumped imports, we consider
all relevant economic factors that bear on the state of the industry in the United States.*? No single factor

37 Preliminary Determination at 8. CR and PR at IlI-1. Elastotec is the brand name for products manufactured
by RM Engineered Producers and Elastomer Technologies Group, Inc., which are under the common ownership of
M-Tec Corp. CR and PR at III-1.

%19 U.S.C. § 1673d(b).

3% Commissioner Crawford notes that the statute requires that the Commission determine whether a domestic
industry is materially injured “by reason of” LTFV imports. She finds that the clear meaning of the statute is to
require a determination of whether the domestic industry is materially injured by reason of unfairly traded
imports, not by reason of the unfairly traded imports among other things. Many, if not most, domestic industries
are subject to injury from more than one economic factor. Of these factors, there may be more than one that
independently are causing material injury to the domestic industry. It is assumed in the legislative history that the
“ITC will consider information which indicates that harm is caused by factors other than the less-than-fair-value
imports.” S. Rep. No. 96-249 at 75 (1979). However, the legislative history makes it clear that the Commission is
not to weigh or prioritize the factors that are independently causing material injury. Id. at 74; H.R. Rep. No. 96-
317 at 46-47 (1979). The Commission is not to determine if the unfairly traded imports are “the principal, a
substantial or a significant cause of material injury.” S. Rep. No. 96-249 at 74. Rather, it is to determine whether
any injury “by reason of” the unfairly traded imports is material. That is, the Commission must determine if the
subject imports are causing material injury to the domestic industry. “When determining the effect of imports on
the domestic industry, the Commission must consider all relevant factors that can demonstrate if unfairly traded
imports are materially injuring the domestic industry.” S. Rep. No. 100-71 at 116 (1987) (emphasis added);
Gerald Metals v. United States, 132 F.3d 716 (Fed. Cir. 1997) (rehearing denied).

For a detailed description and application of Commissioner Crawford’s analytical framework, see Certain
Steel Wire Rod from Canada, Germany, Trinidad & Tobago. and Venezuela, Inv. Nos. 731-TA-763-766 (Final),
USITC Pub. 3087 at 29 (March 1998) and Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745
(Final), USITC Pub. 3034 at 35 (April 1997). Both the Court of International Trade and the United States Court
of Appeals for the Federal Circuit have held that the “statutory language fits very well” with Commissioner
Crawford’s mode of analysis, expressly holding that her mode of analysis comports with the statutory
requirements for reaching a determination of material injury by reason of the subject imports. United States Steel
Group v. United States, 96 F.3d 1352, 1361 (Fed. Cir. 1996), aff’g 873 F. Supp. 673, 694-95 (Ct. Int’l Trade
1994).

%19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to
the determination,” but shall “identify each [such] factor . . . and explain in full its relevance to the
determination.” 19 U.S.C. § 1677(7)(B).

19 U.S.C. § 1677(7)(A).
219 U.S.C. § 1677(7)(C)(iii). 7




is dispositive and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”*

For the reasons discussed below, we determine that the domestic industry producing ERT is not
materially injured, or threatened with material injury, by reason of LTFV imports from India.**

A. Conditions of Competition

A number of conditions of competition are pertinent to our analysis in this investigation. First,
there are only two domestic producers, which together accounted for all domestic consumption of ERT in
1996, *** percent of domestic consumption in 1997, and more than *** percent during 1998.*¢ Although
these domestic producers competed with each other for sales, the extent of that competition was limited
by their specialization in different parts of the ERT market. Elastotec concentrated on ERT used in
underwear and Fulflex concentrated on ERT used in swim wear and various other applications.*’” The
Indian producer GEL accounted for all of the remaining shipments of ERT in the United States as there
were no sales of non-subject imports.*®

Second, consumption of ERT fluctuated during the period examined. Apparent consumption
rose by *** percent from *** million pounds in 1996 to *** million pounds in 1997, and then fell to ***
million pounds in 1998.* Demand for ERT is a derived demand, with underwear and swim wear
accounting for the bulk of ERT consumption.®® Changes in consumption of ERT used in underwear
account for a *** of the higher apparent consumption in 1997 and the lower apparent consumption in
1998.%!

Third, ERT purchasers Fruit of the Loom and *** account for a substantial share of the demand
for ERT, particularly ERT for use in underwear.> Because these companies make large purchases, and
sometimes agree to buy from only one producer for periods as long as two years, their purchasing

“ 19 U.S.C. § 1677(7)(C)(iii).

* Commissioner Crawford finds the domestic industry is experiencing material injury by reason of the subject
imports. She joins the Commission’s discussion of the conditions of competition, but does not join the remainder
of the opinion. See Dissenting Views of Carol T. Crawford.

4> Commission Koplan finds that the domestic industry is threatened with material injury by reason of subject
imports. Except as noted below, he joins the Commission’s opinion with respect to material injury, but does not
join its opinion as to the threat of material injury. See Dissenting Views of Commissioner Stephen Koplan.

“ Table IV-2, CR at IV-5 and PR at IV-3.

47 Tables 1I-1 and IV-4, CR at II-2, IV-7to IV-9 and PR at II-1, IV-3; and CR at III-3 to III-4, and VI-9; and
PR at II-2 and VI-3. Note: figures in Table II-1 were corrected in memorandum INV-W-103, dated May 17,
1999.

8 Table IV-2, CR at IV-5 and PR at IV-3.

49 Id

0 CR at I-5 and PR at I-4.

51 Table IV-4, CR at IV-7 to IV-9 and PR at IV-3.

52 Compare CR at V-20 to V-21, and VI-9, and PR at V-9 and VI-3 (showing volumes purchased by Fruit of
the Loom and *** with Table IV-2, CR at IV-5 and PR at IV-3 (showing domestic consumption). 8

8



decisions can have significant effects on companies that supply ERT for the U.S. market.>® Hence,
purchasing patterns of the two largest ERT customers are additional conditions of competition.

Fourth, a substantial portion of ERT purchased by these and other purchasers in the domestic
market is consolidated with fabric and other materials at U.S. “kitting” facilities, and is subsequently
shipped to manufacturing facilities outside of the United States for processing into finished goods.>*
However, regardless of whether and to what extent such ERT shipments are ultimately consumed outside
the United States, they are first purchased by, and delivered to, the U.S. customer and are subject imports
for purposes of the antidumping law and our analysis.>

These ERT sales to purchasers in the United States stand in contrast to the new shipping
arrangement phased in by the foreign producer GEL and Fruit of the Loom from *** 3¢ Under the new
arrangement, GEL ships ERT directly from India to a distribution facility it leases in Honduras, where
ERT is available for purchase by Fruit of the Loom to use in its Central American assembly operations.?’
This shift to direct shipments to Central America, bypassing the United States, constitutes an additional
condition of competition relating to the large purchaser Fruit of the Loom.*®

A further condition of competition is that ERT made by different producers is generally
substitutable, with the exception of "second quality” ERT produced by GEL.”® Second quality ERT is
sold, at a fraction of the price of standard ERT, for use in alternative products such as shock cords.®
Second quality ERT accounted for *** percent of the U.S. shipments of the subject merchandise in
1997 and *** percent in 1998.%' There were no U.S. shipments of second quality ERT by domestic

%3 Petition at Exhibit 14, page 1. The large volume of these purchases may suggest an ability to negotiate
lower prices.

*CRat1-10 & n.34,11-3 & n.7, V-18 and PR at I-7 & n.34, II-2 & n.7, V-8; and Hearing Tr. (closed session)
at 146-47 (***).

% CR at I-10, V-18 and PR at I-7 and V-8, and Hearing Tr. (closed session) at 146-47 (***).

% CR and PR at IV-1, Hearing Tr. at 89 (Ramesh Garware, Chairman, Respondent GEL), 105 (Diya Garware,
Sales, Respondent Elastomer, Inc.) and Hearing Tr. (closed session) at 148-50, 212-13 (***). During this
transition period, Fruit of the Loom ***_ while stocks of ERT accumulated in GEL’s Central American warehouse
via direct shipments from India. CR and PR at IV-1 & n.5; Hearing Tr. (closed session) at 148-49, 194, 212-13
(***). This transition was complete by approximately ***. Hearing Tr. at 194, 212-13 (***). The ERT used in
kits in 1999 was drawn primarily from Elastomer’s U.S. inventories rather than additional imports. See April 30,
1999 letter from counsel for Respondents to the Commission, Exhibit 1, and Figure IV-1, CR at IV-3 and PR at
IV-2. GEL’s direct shipments from India to Central America largely replaced its shipments to the United States,
although some shipments to the United States will continue. Hearing Tr. at 104-05 (D. Garware) and Hearing Tr.
(closed session) at 149, 211-13 (***), and Figure IV-1, CR at IV-3 and PR at IV-2, and Table VII-1, CR at VII-4
and PR at VII-2.

57 Hearing Tr. (closed session) at 148-50 (***),
%8 Commissioner Koplan is not persuaded that this shift is permanent. See his Dissenting Views.

 CR at I-9 and PR at I-6. The Commission received testimony at the hearing that the foreign producer
inadvertently produced large volumes of second quality ERT due to unanticipated problems when it began
operating its ERT production equipment. Hearing Tr. at 95-96 (Vayu Garware, Director of Garware Walropes
Ltd.) and 114-15 (D. Garware).

% CR at I-9 and V-8 and PR at I-6 and V-5. During the period examined, there were no reported domestic
purchases of second quality ERT for use in the manufacture of underwear or swim wear.

¢ CR atIV-3 and PR at IV-2. 9



producers during the period examined.® As to standard ERT, purchasers did not consistently report
differences in quality among the producers.®> Evidence also indicates that price is an important factor in
purchasing decisions, although no purchaser listed it as the most important factor.* Assuming that the
ERT under consideration is comparable in quality and availability, however, price becomes the most
important factor in purchasing decisions.® %

In addition, a portion of the domestically produced product currently faces limited competition
from the subject merchandise. ERT for use in swim wear constitutes a considerable share of domestic
production.’” However, it accounts for a *** portion of the subject merchandise, which is concentrated in
ERT for use in underwear.®® The subject ERT for use in underwear generally does not compete for sales
of ERT used for swim wear due to differences in the chemical composition of the ERT and because it is
coated in talc, whereas many purchasers of ERT for use in swim wear prefer alternative anti-sticking
agents.%

The final pertinent condition of competition is that the cost of rubber, the primary raw material
input into ERT by weight, fell by nearly one-half over the period examined.” Natural rubber accounts
for about *** of the domestic producers’ raw materials costs.”’ As a result, the domestic industry’s
raw materials costs fell by *** percent from 1996 to 1998.

B. Volume of Subject Imports
Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume

of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.””

62 CR at I-9 and PR at I-6.
8 See Conference Tr. at 94-97 (Russell, Booth); CR at II-10 to II-12; PR at II-7 to II-8.

% Table II-2, CR at II-10 and PR at II-6. Although no purchaser listed price as the most important factor, ***.
CR at II-8 and PR at II-5 to II-6.

% Id. and Hearing Tr. (closed session) at 161-63 ([***). Commissioner Koplan notes that one major purchaser
% %k k

% Commissioners Crawford and Askey also note that direct contacts between representatives of purchasers
and sellers are important to purchasing decisions in this market. Hearing Tr. at 100, 120-21, 288 (D. Garware)
and Hearing Tr. (closed session) at 171-74 (***).

7 Compare Table IV-3, CR at IV-6 and PR at IV-3 (showing total shipments of domestic product and subject
merchandise) with Table IV-4, CR at IV-8 and PR at IV-3 (showing shipments of domestic product and subject
merchandise for use in swim wear).

68 Id.

% CR at -4 to I-5 & n.14, 11-2, I1-10 and PR at I-3 to I-4 & n.14, II-1 and II-7, and Hearing Tr. at 73-74
(Russell), 103 (D. Garware).

" The price of natural rubber declined 46.7 percent between January 1996 and December 1998. CR and PR at
V-1.

"' CR at VI-7 and PR at VI-2.

72 Table VI-3, CR at VI-8 and PR at VI-2. Elastotec accounted for *** industrywide raw materials cost
declines; Fulflex’s raw materials costs ***, Id.

19 U.S.C. § 1677(7)(C)(). 10
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The volume of the subject imports followed an irregular pattern over the period of
investigation.” There were no subject imports in 1996, a relatively small volume, *** pounds, in 1997,
and a sharply higher volume, *** pounds, in 1998.7 The subject imports’ market share (measured in
pounds shipped) increased from zero percent in 1996 to *** percent in 1997 and to *** percent in 1998.7
Excluding shipments of second quality ERT, the market share of the subject imports (measured in
pounds shipped) was *** percent in 1997 and *** percent in 1998.”7 Measured in value, the market
share of total subject imports was zero in 1996, *** percent in 1997, and *** percent in 1998.7®

We find that the volume of the subject imports is significant.”” However, in light of the price and
non-price factors discussed below, we find that the domestic ERT industry is not materially injured by
reason of the subject imports.

C. Price Effects of Subject Imports

Section 771(7)(C)(ii) of the Act provides that, in evaluating the price effects of the subject
imports,

the Commission shall consider whether -- (I) there has been significant price
underselling by the imported merchandise as compared with the price of domestic like
products of the United States, and (II) the effect of imports of such merchandise
otherwise depresses prices to a significant degree or prevents price increases, which
otherwise would have occurred, to a significant degree.*

Purchasers of ERT consider price to be a significant factor in making purchasing decisions,
although not the most important one.®' Except for second quality ERT, the domestic product and subject

7 In this investigation, we treat all ERT entering the customs territory of the United States as imports for
consumption, and as imports for purposes of the antidumping law.

7 Table IV-1, CR at IV-2 and PR at IV-1. See Figure IV-1, CR at IV-3 and PR at IV-2. The record shows that
in the first four months of 1999 subject imports decreased substantially to *** pounds, as compared to *** pounds
in 1998. April 30, 1999 letter from counsel for Respondents to the Commission, Exhibit 1. See Figure IV-1, CR
atIV-3 and PR at IV-2.

76 Table IV-2, CR at IV-5 and PR at IV-2.

77 The subject imports’ market share of non-second quality ERT is derived from CR at IV-3 and PR at [V-2
(showing percentage of U.S. shipments of imports that are second quality) and Table IV-2, CR at IV-5 and PR at
IV-3 (showing total U.S. shipments of imports and domestic product). Market share of non-second quality ERT
was calculated as a percentage of all shipments of non-second quality ERT.

78 Table IV-2, CR at IV-5 and PR at IV-2.

7 Chairman Bragg and Commissioner Askey determine that, when viewed in isolation, both the absolute and
increasing volume of subject imports might be considered significant. However, because second quality ERT
commands a much lower price than standard ERT, and because second quality ERT made up a considerable
portion of the subject imports but not the domestic product, we find on the facts in this investigation that market
share figures based on value are an important measure of market penetration. Viewing market share based on
value and considering the price and non-price factors discussed below, Chairman Bragg and Commissioner Askey
find that the increasing volume of subject imports in this investigation is not significant.

%019 U.S.C. § 1677(7)(C)(ii).

8! Table II-2, CR at II-10 and PR at II-6, CR at II-8 and PR at II-5 to II-6, and Hearing Tr. (closed session) at
161-63 (***). 11
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imports are generally substitutable, although the portion of subject imports used in swim wear is *** than
the portion of domestic production used in swim wear.%

The Commission compared the prices of the subject imports and the domestic product on three
ERT products, two used in underwear and one used in swim wear.®* While subject merchandise
undersold the domestic product in *** out of *** quarterly comparisons, with margins of underselling
ranging from *** to *** percent, we do not find the underselling to be significant, nor do we find that the
subject imports depressed prices for the domestic product to a significant degree.® For product 1, which
accounted for *** of the shipments of the subject merchandise, prices for the domestic product *** prior
to the introduction of significant volumes of the subject merchandise, this *** occurring from the third
quarter of 1996 to the third quarter of 1997 (with a slight *** in the first quarter of 1997).35 After the
introduction of the subject merchandise, the price of the domestic product ***, from the third quarter of
1997 through the second quarter of 1998, and then was *** in the last two quarters of 1998, at the same
price as at the beginning of the period of investigation, despite much *** import volumes.*¢ For product
2, the price of the domestic product *** throughout 1997, and then *** further in 1998 coincident with
the first volumes of the subject imports.®” We do not attribute these price declines in product 2 to the
subject merchandise in significant part, however, because the volume of subject imports was ***
compared to the domestic product in 1998.%8 For product 3, the price of the domestic product fluctuated
prior to the introduction of the subject imports in the third quarter of 1997, but, with only one exception,
prices for the domestic product were higher in each quarter after the introduction of the subject imports
than they were in the second quarter of 1997.% Consistent with the lack of observed price effects in
products 1 and 3 and the minimal volume of imports of product 2, we also note that the average unit
value of the domestically produced ERT increased *** from $*** per pound in 1997 to $*** per pound
in 1998.%°

We also find that the subject imports did not suppress to a significant degree price increases that
otherwise would have occurred. We find the volume of subject imports was too small to have suppressed
any price increase that otherwise might have occurred from 1996 to 1997, because market penetration
reached only *** percent in 1997 measured in pounds shipped (and market penetration of non-second

82 CR at I1-10 to II-12 and PR at II-7 to II-8, and see Conference Tr. at 94-97 (Russell, Booth) (on
substitutability) and Tables IV-3 and IV-4, CR at IV-6 and IV-8 and PR at IV-3 (showing, for subject imports and
domestic production, total shipments of ERT and shipments of ERT for use in swim wear).

8 CR at V-6 and PR at V-4. The Commission also collected pricing data on second quality ERT, but due to a

lack sales of that product by domestic producers, no comparisons were possible. CR at I-9 and V-8 and PR at I-6
and V-5.

8 Table V-6, CR at V-15 and PR at V-7.
8 Table V-2, CR at V-9 and PR at V-6.
86 Id.

87 Table V-3, CR at V-10 and PR at V-6.

8 Id. For product 2, sales of the subject merchandise totaled less than *** percent of the sales of the domestic
product in two quarters and less than *** percent in the remaining quarter for which imports were reported. Id.

% Table V-4, CR at V-11 and PR at V-6.

* Table III-1, CR at ITI-5 and PR at I1I-3. We have considered the various instances described in the staff
report in which the domestic producer reduced prices in the face of competition with the subject merchandise in
order to make or maintain a sale. Such anecdotal evidence, while useful in many investigations, is outweighed in
our view in this investigation by other price data failing to indicate significant price depression due to the subject
merchandise. 12
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quality ERT was *** percent).”! Several factors indicate that the subject merchandise did not suppress
price increases that otherwise might have occurred in 1998. Demand for ERT fell *** percent in 1998,
as apparent consumption dropped to *** million pounds compared to *** million pounds in 1997.%2
Raw material costs also fell, from $*** per pound of ERT in 1997 to $*** per pound of ERT in 1998.%
Due in part to the drop in raw materials costs, the cost of goods sold per pound also fell, from $*** per
pound in 1996 to $*** per pound in 1998.** Based on the above, we find it unlikely that, absent imports,
the domestic industry would have obtained price increases. Therefore, we find that the subject imports
have not, to a significant degree, suppressed prices.

D. Impact of Subject Imports % %

In examining the impact of the subject imports on the domestic industry, we consider all relevant
economic factors that bear on the state of the industry in the United States.”” These factors include
output, sales, inventories, capacity utilization, market share, employment, wages, productivity, profits,
cash flow, return on investment, ability to raise capital, and research and development.

Having found that the subject imports did not have a significant effect on prices of the domestic
product, our analysis of the impact of the subject import centers on a possible adverse impact by the
increased volume of the subject merchandise. Although the increased volume of subject merchandise is
reflected in some industry indicators, we do not find present material injury by reason of the subject
imports.

° Market share shown at Table IV-2, CR at IV-5 and PR at IV-3. Market share of non-second quality ERT in
1997 derived from CR at IV-3 and PR at IV-2 (showing percentage of U.S. shipments of imports that are second
quality) and Table IV-2, CR at IV-5 and PR at IV-2 (showing total U.S. shipments of imports and domestic
product). Market share of non-second quality ERT was calculated as a percentage of all shipments of non-second
quality ERT. Market share of subject imports by value was *** percent. Table IV-2, CR at IV-5 and PR at IV-2.

%2 Table IV-2, CR at IV-5 and PR at IV-2.
% Table VI-3, CR at VI-8 and PR at VI-2.

% Id. The cost of goods sold per pound was lowest in 1997, perhaps reflecting greater volumes in that year.
Id. As a percentage of net sales, the total cost of goods sold rose by *** percentage points from 1997 to 1998, but
it was still *** percentage points lower in 1998 than in 1996. Table VI-1, CR at VI-2 and PR at VI-1.

% As part of its consideration of the impact of imports, the statute as amended by the Uruguay Round
Agreements Act (“URAA”) specifies that the Commission is to consider “the magnitude of the margin of
dumping.” 19 U.S.C. § 1677(7)(C)(iii)(V). Commerce’s final dumping margin for GEL is 66.51 percent. 64 Fed.
Reg. 19123, 19124 (April 19, 1999).

% Chairman Bragg notes that she does not ordinarily consider the margin of dumping to be of particular
significance in evaluating the effects of subject imports on domestic producers. See Separate and Dissenting
Views of Commissioner Lynn M. Bragg in Bicycles from China, Inv. No. 731-TA-731 (Final), USITC Pub. 2968
(June 1996).

719 U.S.C. § 1677(7)(C)(iii). See also URAA Statement of Administrative Action, H.R. Rep. 316, 103d
Cong., 2d Sess., vol. I, at 885 (“In material injury determinations, the Commission considers, in addition to
imports, other factors that may be contributing to overall injury. While these factors, in some cases, may account
for the injury to the domestic industry, they also may demonstrate that an industry is facing difficulties from a
variety of sources and is vulnerable to dumped or subsidized imports.”). See also id. at 851. 13
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Several indicators of the industry’s condition relating to volume were less favorable in 1998 than
in 1997, including production, shipments, net sales, and capacity utilization.”® These factors are strongly
influenced, however, by the *** percent fall in apparent consumption from 1997 to 1998.% Moreover,
the record indicates that the upward spike in apparent consumption in 1997 was an anomaly caused by an
unanticipated high volume of orders at the end of 1997 and a corresponding drop in 1998.!% Under the
circumstances, we find the more informative comparison to be that of the overall period of investigation,
from 1996 to 1998. The difference in apparent consumption was much smaller between those years, with
1998 apparent consumption only *** percent higher than in 1996.!! Moreover, the subject imports
accounted for a zero percent market share in 1996, compared to *** by value and *** percent by quantity
in 1998, suggesting that a comparison of those years would demonstrate the injury, if any, caused by the
subject imports.

Comparing 1996 to 1998, production, shipments, net sales values, and capacity utilization were
lower in 1998, although the 1996 to 1998 decreases are much less than the decreases in these factors from
1997 to 1998.12 The domestic industry has not, however, experienced any decline in profitability. The
domestic industry’s gross profit as a ratio of net sales increased *** percentage points from *** percent
in 1996 to *** percent in 1998.! Likewise, the domestic industry’s operating income as a ratio of net
sales rose *** from *** percent in 1996 to *** percent in 1998.1% Not only did the domestic industry
generate favorable profits throughout the period of investigation, the domestic industry *** profits from
1996 to 1998. Moreover, this improvement occurred even though the domestic industry’s average unit
values were somewhat lower at $*** per pound in 1998, compared with $*** per pound in 1996.1° We

%8 Production by the domestic industry was, in thousands of pounds, *** in 1996, *** in 1997, and *** in
1998. U.S. shipments, also in thousands of pounds, were *** in 1996, *** in 1997, and *** in 1998. By value, in
thousands of dollars, U.S. shipments were $*** in 1996, $*** in 1997, and $*** in 1998. Capacity utilization
was *** in 1996, at (*** percent), increased to *** percent in 1997, and then declined to *** percent in 1998.
The capacity utilization decline was mainly due to increased capacity rather than reduced production, although
both contributed to the decline. Table C-1, CR at C-3; PR at C-3.

% Table C-1, CR at C-3 and PR at C-3.
19 Hearing Tr. at 40 (Booth).
101 Id

192 Production by the domestic industry was, in thousands of pounds, *** in 1996, *** in 1997, and *** in
1998. U.S. shipments, also in thousands of pounds, were *** in 1996, *** in 1997, and *** in 1998. By value, in
thousands of dollars, U.S. shipments were $*** in 1996, $*** in 1997, and $*** in 1998. Table C-1, CR at C-3;
PR at C-3.

19 Table VI-1, CR at VI-2 and PR at VI-1. The gross profits generated as a ratio of net sales was highest, at
*** percent, in 1997, but we view comparisons with this year as less informative than the comparison of 1996 to
1998 for the reasons given above. Id.

1% Id. Operating income as a ratio of net sales was also highest in 1997, at *** percent, but we view
comparisons with 1997 as less information than comparisons of 1996 and 1998. Id.

105 Table III-1, CR at I1I-5 and PR at III-3. This decline in average unit values occurred from 1996 to 1997,
falling from $*** to $*** per pound, prior to shipments of significant quantities of standard quality subject
merchandise. Id. and Table IV-3, CR at IV-6 and PR at IV-3. Other industry measures were mixed. Hours
worked increased from 1996 to 1998, although the number of production workers and wages paid fell (the latter
only slightly). Hours worked, in thousands, increased from *** in 1996, to *** in 1997, and to *** in 1998. The
average number of production workers was *** in 1996, *** in 1997, and *** in 1997. Wages paid, in thousands
of dollars, were $*** in 1996, $*** in 1997, and $*** in 1998. Table C-1, CR at CR-4 and PR at C-3. The
decline in production workers is partly explained by the consolidation of *** production facilities. CR at VI-12
and PR at VI-4. 14
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find that the lack of any demonstrable adverse impact on the profitability of the domestic industry is
significant, especially considering that the subject imports held no market share in 1996, but an ***
percent share by quantity and an *** percent share by value in 1998.

For all of the foregoing reasons, we find that the domestic industry is not experiencing material
injury by reason of the subject imports.

III. THREAT OF MATERIAL INJURY BY REASON OF DUMPED IMPORTS

Section 771(7)(F) of the Act directs the Commission to determine whether the U.S. industry is
threatened with material injury by reason of the subject imports by analyzing whether “further dumped or
subsidized imports are imminent and whether material injury by reason of imports would occur unless an
order is issued or a suspension agreement is accepted.”'®® The Commission may not make such a
determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as a
whole” in making its determination whether dumped or subsidized imports are imminent and whether
material injury by reason of imports would occur unless an order is issued.!”” In making our
determination, we have considered all statutory factors that are relevant to this investigation.!*

In the preliminary phase of the investigation, we found that there was a reasonable indication that
the domestic industry was threatened with material injury by reason of the subject merchandise.!” Based
on already increasing subject import volumes, and the projected even larger future purchases by Fruit of
the Loom, we found a likelihood of significant imminent increases in the volume of imports.!*°
Respondents urged us to discount the future sales to Fruit of the Loom, alleging that GEL would supply
its contract by direct shipments to Central America by the fourth quarter of 1998, bypassing the
purchaser’s kitting operations in the United States. We declined to discount the sales to Fruit of the
Loom, and found that the record data on balance provided a reasonable indication of threat of material
injury.!!

In the final phase of this investigation, the record now contains complete data through the end of
1998, and partial data on import volumes and inventories through April of 1999. The record indicates
that the volume of subject imports increased significantly in the third and fourth quarters of 1998
compared to earlier quarters, but also that import volumes then fell sharply in the first four months of
1999.12 This decline was the result of direct shipments of ERT from India to Honduras, from which

1% 19 U.S.C. § 1673b(a) and 1677(7)(F)(ii).
719 U.S.C. § 1677(7)(F)(ii).

198 19 U.S.C. § 1677(7)(F)(i). Factor I is inapplicable because this investigation does not involve
countervailing duties. Petitioners alleged countervailing duties, but effective April 19, 1999, the Commission
terminated its investigation into imports alleged to be subsidized, due to Commerce’s negative final determination
regarding subsidies on the subject merchandise. 64 Fed. Reg. 22643 (April 27, 1999). Factor VI regarding
product-shifting is not an issue in this investigation. Factor VII is inapplicable because this investigation does not
involve imports of a raw agricultural product.

19 Preliminary Determination at 14-17.
0 Jd. at 14-16.
" 1d. at 14-15.

12 April 30, 1999 letter from counsel to Respondents to the Commission, Exhibit 1. See Figure IV-1, CR at
IV-3 and PR at IV-2. 15
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Fruit of the Loom draws inventories.'”® A *** !4 Recent lower import volumes and changes in the
delivery arrangements for Fruit of the Loom indicate that the volume of the subject imports is likely to
decrease significantly in the near future, compared to 1998. This evidence is consistent with GEL’s
projections that it will export *** pounds of ERT to the United States in 1999, and *** pounds in
2000.'5

Petitioners urge the Commission to consider the direct shipping arrangement to be a post-petition
development entitled to reduced weight in our analysis.!'* We do not find that this arrangement is related
to the pendency of the investigation. The record indicates that the shift was contemplated prior to the
investigation.!”” The record does not indicate that Fruit of the Loom would institute such a difficult shift
for a minor component of their finished product in order to avoid a possible antidumping order.!'®
Petitioners themselves have provided testimony as to the difficulty of executing a change in shipping
arrangements from receiving shipments in the United States for incorporation into kits, to direct delivery
to a warehouse in Central America.''” We also now have record *** as to Fruit of the Loom’s
preparations to begin drawing ERT from a warehouse in Honduras, and that this regional warehousing
approach involves other underwear components in addition to ERT.!?® This evidence as to other
components supports the ***.'2! Moreover, we find it unlikely that after instituting this change, Fruit of
the Loom will return to direct U.S. shipments of GEL’s ERT in the absence of an antidumping order.
Accordingly, the Commission sees no indication that these direct shipping arrangements should be given
reduced weight in this analysis.

Inventory trends also indicate a likelihood of lower future domestic shipments of the subject
merchandise. Subject inventories in the United States fell by over 50 percent between the end of
December 1998 and the end of April 1999.!22 A representative of respondent Elastomer, Inc. testified
before the Commission that the company intends to keep only a small inventory in the United States in
the future.'” The depletion of existing inventories, coupled with the lack of imports in recent months,
suggests lower future domestic shipments of subject imports.

113 See Hearing Tr. (closed session) at 148-50, 212-13 (***).
14 Id. at 147-50 (***)and CR at V-18 and PR at V-8, Respondents’ Posthearing Brief at Q-19, Exhibit 21.
115 Table VII-1, CR at VII-4 and PR at VII-2.

116 The statute provides that “[t]he Commission shall consider whether any change in the volume, price effects,
or impact of imports of the subject merchandise since the filing of the petition in an investigation . . . is related to
the pendency of the investigation and, if so, the Commission may reduce the weight accorded to the data for the
period after the filing of the petition in making its determination of material injury, [or] threat of material injury
....7 19US.C. § 1677(T)(D).

7 Hearing Tr. (closed session) at 147-48, 185-86 (***).
18 14 at 148, 150.

!1% Hearing Tr. at 19-20 (Booth) and 65-66 (Russell, Booth) (detailing difficulties with inventory control and
shrinkage and other problems).

120 Hearing Tr. (closed session) at 149-50, 165, 183-86 (***).
120 14 at 148, 150 (***).

'22 Inventories of the subject merchandise held in the United States declined from *** pounds at the end of
December 1998, to *** pounds at the end of April 1999. April 30, 1999 letter from counsel to Respondents to the
Commission, Exhibit 1. The record indicates that inventories are mostly held in anticipation of further order from
an established customer or are pre-sold and awaiting delivery. CR at VII-3 and PR at VII-2.

12 Hearing Tr. at 105 (D. Garware). 16
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Record information on GEL’s capacity suggests that with the large volume commitment for
direct delivery to Central America, GEL does not have sufficient capacity to significantly increase its
shipments to the United States. GEL listed its capacity at *** million pounds in response to a
Commission questionnaire, and Fruit of the Loom estimates its requirements under the contract for
delivery directly to Central America as *** million pounds.'** Even if GEL operates at one hundred
percent capacity, and its production has not yet approached that level, and then directs all production not
committed to Fruit of the Loom to the United States, the available *** million pounds is less than its ***
million pounds imported into the United States in 1998.'> GEL’s capacity, coupled with its commitment
to Fruit of the Loom, suggests that GEL does not have capacity to supply another large underwear maker
because such purchasers require very large quantities and because they tend to sole source their ERT
needs.'?® Additionally, GEL’s ability to shift capacity from other products to ERT is limited because
ERT already accounts for approximately *** percent of GEL’s production, with its only other product,
cut rubber thread, accounting for the remainder.'”’ Additionally, we are not aware of any pending shifts
by purchasers away from a domestic producer to GEL.

Taking into account the record evidence showing lower recent import volumes, declining
inventories, GEL’s commitment to supply Fruit of the Loom directly at a location outside the United
States, the likelihood that Fruit of the Loom will continue to require delivery at that location in the
future, the size of that commitment relative to GEL’s capacity and demonstrated production to date, and
GEL’s limited ability to shift capacity to ERT production, we do not find that an imminent increase in
the volume of the subject imports, or domestic shipments of subject imports, is likely.

We also find that future volumes of subject imports are not likely to have a significant depressing
or suppressing effect on prices of the domestic product. For the reasons given above, we found that the
subject imports are not currently having a significant depressing or suppressing price effect. Based on
likely lower future volumes of imports and domestic shipments of subject imports, we find that such
future volumes are not likely to have such effects in the near future.

Although the Petitioners report the *** !2% the domestic industry’s capital expenditures in 1998
were nearly *** those in 1997, when imports of subject merchandise, especially standard quality subject
merchandise, were very low in volume.'” Although 1998 capital expenditures were lower than in 1996,
the industry’s 1996 expenditures appear unusually high, and in large part due to ***.!3 Regardless of
whether 1996 capital expenditures were unusually high, 1998 capital expenditures were still *** of such

124 CR at V-18 and VII-1 and PR at V-8 and VII-1. The Commission heard testimony from Mr. Vayu Garware
at the hearing in the final investigation explaining the difference between the *** million pound capacity reported
to the Commission and the 5.62 million pound capacity equivalent reported on its website. The website capacity
is for a thicker ERT than the product that accounts for much of GEL’s actual production. Hearing Tr. at 92-95 (V.
Garware); CR at VII-1 to VII-2 and PR at VII-1.

125 Tables IV-1 and VII-1, CR at IV-2 and VII-4 and PR at IV-1 and VII-2.

126 Hearing Tr. (closed session) at 228-29 (John G. Reilly, economic consultant on behalf of Respondents).
127 CR at VII-2 and PR at VII-1.

128 CR at VI-13 and PR at VI-4.

12% Table VI-5, CR at VI-12 and PR at VI-4. Capital expenditures were $*** million in 1996, $*** million in
1997, and $*** million in 1998. Id.

0 Id. and CR at I1I-1 and VI-12 and PR at I1I-1 and VI-4. 17
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expenditures in 1996 and 1997."*' Additionally, expenditures on research and development increased
from 1996 to 1997, and by an even greater amount from 1997 to 1998.%2

For the foregoing reasons, we find that the domestic industry producing ERT is not threatened
with material injury by reason of the subject imports from India.

CONCLUSION

For the foregoing reasons, we determine that the domestic industry producing ERT is not
materially injured, or threatened with material injury, by reason of subject imports from India.

! Table VI-5, CR at VI-12 and PR at VI-4.

132 Research and development expenses were $*** in 1996, $*** in 1997, and $*** in 1998. Id.
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DISSENTING VIEWS OF COMMISSIONER CAROL T. CRAWFORD

On the basis of information obtained in this investigation, I determine that the industry in the
United States producing elastic rubber tape (“ERT”) is materially injured by reason of imports of ERT
from India that are sold in the United States at less-than-fair-value (“LTFV”). I join my colleagues in the
findings with respect to the domestic like product and the domestic industry, as well as in the discussion
of the conditions of competition in the U.S. market. Because my analysis and determination differ from
the majority, my dissenting views follow.

L BACKGROUND

In the preliminary phase of this investigation, I joined with the majority of my colleagues in
finding that there was a reasonable indication that an industry in the United States was threatened with
material injury by reason of imports of ERT from India that were alleged to be unfairly traded.!

Although subject imports had not risen in absolute terms to a significant level by the end of the period for
which data were collected, the Commission majority found that they were likely to increase substantially
in the imminent future.? Respondents’ success in winning the *** Fruit of the Loom account from
domestic producer Elastotec was significant in this analysis. Respondents argued at the time that,
beginning in the fourth quarter of 1998, they would ship Fruit of the Loom’s ERT directly to the
purchaser’s third country facilities.?

I have examined the record concerning imports of ERT from India as a whole as well as the
particular shipments for sale in the United States to Fruit of the Loom. Because Fruit of the Loom has
recently undertaken a marked change in its receipt of ERT, receiving shipments from a central warehouse
located in Honduras rather than from “kitting” facilities in the United States, I no longer find that LTFV
imports of the subject merchandise pose a threat to the U.S. industry. However, based on the conditions
of competition in the U.S. market, and the volume, price effects, and impact of the subject merchandise
during the period examined in the final phase of this investigation,* I find that the domestic industry is
materially injured by reason of LTFV imports of ERT from India.

I ANALYTICAL FRAMEWORK

In determining whether a domestic industry is materially injured by reason of the LTFV imports,
the statute directs the Commission to consider:

D the volume of imports of the merchandise which is the subject of the investigation,

! Elastic Rubber Tape from India, Invs. Nos. 701-TA-383 (Preliminary) and 731-TA-805 (Preliminary), USITC
Pub. 3133 (October 1998), at 3.

2]d. at 14.
3 1d. at 14-15.

* In the final phase of this investigation, the Commission gathered data regarding the importation of ERT and
the condition of the domestic industry for the period 1996-98. Certain additional data, such as the volume of ERT
imported and the drawdown of inventories for sale by one U.S. importer of the subject merchandise, provide a
partial picture of the U.S. market in early 1999. However, given the time constraints for data collection in this
investigation, it is not possible to evaluate fully the effects on the domestic industry of continued U.S. shipments
of Indian ERT during 1999. Thus, I have not based my determination on the partial data for 1999. 19
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(D the effect of imports of that merchandise on prices in the United States for like products,
and

(IIT)  the impact of imports of such merchandise on domestic producers of like products, but
only in the context of production operations within the United States . . .

In making its determination, the Commission may consider “such other economic factors as are
relevant to the determination.”® In addition, the Commission “shall evaluate all relevant economic
factors which have a bearing on the state of the industry . . . within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.””

The statute directs that we determine whether there is “material injury by reason of the dumped
imports.” Thus we are called upon to evaluate the effect of dumped imports on the domestic industry and
determine if they are causing material injury. There may be, and often are, other “factors” that are
causing injury. These factors may even be causing greater injury than the dumping. However, the statute
does not require us to weigh or prioritize the factors that are independently causing material injury.
Rather, the Commission is to determine whether any injury “by reason of” the dumped imports is
material. That is, the Commission must determine if the subject imports are causing material injury to
the domestic industry. “When determining the effects of imports on the domestic industry, the
Commission must consider all relevant factors that can demonstrate if unfairly traded imports are
materially injuring the domestic industry.”® It is important, therefore, to assess the effects of the dumped
imports in a way that distinguishes those effects from the effects of other factors unrelated to the
dumping. To do this, I compare the current condition of the industry to the industry conditions that
would have existed without the dumping, that is, had subject imports all been fairly priced. I then
determine whether the change in conditions constitutes material injury. Both the Court of International
Trade and the United States Court of Appeals for the Federal Circuit have held that the “statutory
language fits very well” with my mode of analysis, expressly holding that my mode of analysis comports
with the statutory requirements for reaching a determination of material injury by reason of the subject
imports.’

In my analysis of material injury, I evaluate the effects of the dumping'® on domestic prices,
domestic sales, and domestic revenues. To evaluate the effects of the dumping on domestic prices, I
compare domestic prices that existed when the imports were dumped with what domestic prices would
have been if the imports had been priced fairly. Similarly, to evaluate the effects of dumping on the
quantity of domestic sales,'' I compare the level of domestic sales that existed when imports were
dumped with what domestic sales would have been if the imports had been priced fairly. The combined

519 U.S.C. § 1677(7)(B)(i).
$19 U.S.C. § 1677(7)(B)(ii).
719 U.S.C. § 1677(7)(C)(iii).

¥ S. Rep. No. 71, 100th Cong., 1st Sess. 116 (1987) (emphasis added). Gerald Metals, Inc. v. United States
132 F.3d 716 (Fed. Cir. 1997) (rehearing denied).

® United States Steel Group v. United States, 96 F.3rd 1352, at 1361 (Fed.Cir. 1996), aff’g 873 F.Supp. 673,
694-695 (Ct. Int’l Trade 1994).

' As part of its consideration of the impact of imports, the statute as amended by the URAA now specifies that
the Commission is to consider in an antidumping proceeding “the magnitude of the margin of dumping.” 19
U.S.C. § 1677(7)(C)(iii)(V). In this investigation, the dumping margins for subject imports are 66.51 percent for
Garware, the only known manufacturer/exporter of the subject merchandise, and 45.55 percent for all other
manufacturers/exporters. 64 F.R. 19124-19125, April 19, 1999.

' In examining the quantity sold, I take into account sales from both existing inventory and new production. 20
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price and quantity effects translate into an overall domestic revenue impact. Understanding the impact on
the domestic industry’s prices, sales, and overall revenues is critical to determining the state of the
industry, because the impact on other industry indicators (e.g., employment, wages, etc.) is derived from
the impact on the domestic industry’s prices, sales, and revenues.

I then determine whether the price, sales, and revenue effects of the dumping, either separately or
together, demonstrate that the domestic industry would have been materially better off if the imports had
been priced fairly. If so, the domestic industry is materially injured by reason of the dumped imports.

For the reasons discussed below, I determine that the domestic industry producing ERT is
materially injured by reason of LTFV imports of ERT from India.

III. LIKE PRODUCT AND DOMESTIC INDUSTRY

As discussed previously, I concur with my colleagues’ finding that crocheted elastic tape
(“CET”), cut rubber thread, and wide tape should not be included in the same like product with ERT. I
also concur with the conclusion that the domestic industry consists of the two U.S. producers of ERT,
Elastotec and Fulflex.

Iv. CONDITIONS OF COMPETITION

To understand how an industry is affected by unfair imports, we must examine the conditions of
competition in the domestic market. The conditions of competition constitute the commercial
environment in which the domestic industry competes with unfair imports, and thus form the foundation
for a realistic assessment of the effects of the dumping. I concur with the discussion of certain important
conditions of competition presented in the views of the Commission majority. However, my analysis
requires additional evaluation of the commercial environment in which competition takes place. This
environment includes demand conditions, substitutability among and between products from different
sources, and supply conditions in the market.

A. Demand Condition_s

An analysis of demand conditions tells us what options are available to purchasers, and how they
are likely to respond to changes in market conditions, such as an increase in the general level of prices in
the market. Purchasers generally seek to avoid price increases, but their ability to do so varies with
conditions in the market. The willingness of purchasers to pay a higher price will depend on the
importance of the product to them (e.g., how large a cost factor), whether they have options that allow
them to avoid the price increase, for example by switching to alternative products, or whether they can
exercise buying power to negotiate a lower price. An analysis of these demand-side factors tells us
whether demand for the product is elastic or inelastic, that is, whether purchasers will reduce the quantity
of their purchases if the price of the product increases. For the reasons discussed below, I find that the
overall demand for ERT is moderately inelastic.

Importance of the Product and Cost Factor. Key factors that measure the willingness of
purchasers to pay higher prices are the importance of the product to purchasers and the significance of its
cost. In the case of an intermediate product (e.g., an input), the importance will depend on its cost
relative to the total cost of the downstream product in which it is used. When the price of the input is a
small portion of the total cost of the downstream product in which it is used, changes in the price of the
input are less likely to alter demand for the downstream product, and, by extension, demand for the input.
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Demand for ERT is derived from demand for its end-use products, primarily underwear and, to a
lesser extent, swimwear, as well as miscellaneous items (children’s wear, health care products, shock
cord, etc.). Record evidence indicates that the cost share of ERT tends to be small (less than 3 percent)
for all such products other than shock cord (*** percent).!> The low cost share indicates that demand
would likely be moderately inelastic.

Alternative Products. Another important factor in determining whether purchasers would be
willing to pay higher prices is the availability of viable alternative products. Often purchasers can avoid
a price increase by switching to alternative products. If such an option exists, it can impose discipline on
producer efforts to increase prices.

Information on the record indicates that alternative products that can substitute for ERT are
available for certain specific applications. However, the record also indicates that there are limits on the
substitutability of the alternative products. Although one-half of reporting purchasers indicated that
substitution for ERT by other more expensive products was technically feasible, few seemed to regard it
as practical.’* Like ERT, CET is used to make textile items more form fitting, but the two products are
generally not used in the same applications.!* The limited availability and substitutability of alternative
products indicate moderately inelastic demand for ERT.

The low cost share of ERT in downstream products, combined with the limited availability of
alternative products, reduces the elasticity of demand. For this reason, I find that the demand for ERT is
moderately inelastic. That is, purchasers will not reduce significantly the amount of ERT they buy in
response to a general increase in the price of ERT.

B. Substitutability

Simply put, substitutability measures the similarity or dissimilarity of imported versus domestic
products from the purchaser’s perspective. Substitutability depends upon 1) the extent of product
differentiation, measured by product attributes such as physical characteristics, suitability for intended
use, design, convenience or difficulty of usage, quality, etc.; 2) differences in other non-price
considerations such as reliability of delivery, technical support, and lead times; and 3) differences in
terms and conditions of sale. Products are close substitutes and have high substitutability if product
attributes, other non-price considerations, and terms and conditions of sale are similar.

While price is nearly always important in purchasing decisions, non-price factors that
differentiate products determine the value that purchasers receive for the price they pay. If products are
close substitutes, their value to purchasers is similar, and thus purchasers will respond more readily to
relative price changes. On the other hand, if products are not close substitutes, relative price changes are
less important and are therefore less likely to induce purchasers to switch from one source to another.

Because demand for ERT is moderately inelastic, overall purchases will not decline significantly
if the overall prices of ERT increase. However, purchasers can avoid price increases from one source by
seeking other sources of ERT. In addition to any changes in overall demand for ERT, the demand for

"2 CR at II-8, PR at II-5.

B CR at II-7, PR at II-5. However, *** has switched from using woven elastic inserts in its *** to ERT. CR at
II-7, PR at II-5. A U.S. producer of shock cord switched from second-quality rubber thread to second-quality ERT
from India. Respondents’ Prehearing Brief at exh. 4.

4 CR at I-8, PR at I-5-6. Most ERT purchasers do not even purchase CET. The one notable exception for
certain applications is ***. CR atI-9, PR at I-6. 22
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ERT from different sources will decrease or increase depending on their relative prices and their
substitutability. If ERT from different sources is substitutable, purchasers are more likely to shift their
demand from one source when the products from that source ( i.e., subject imports) experience a price
increase. The magnitude of this shift in demand is determined by the degree of substitutability among
the sources.

Purchasers have only two readily-available sources of ERT: ERT produced by domestic
producers Elastotec and Fulflex, and subject imports. Purchasers are more or less likely to switch from
one source to another depending on the similarity, or substitutability, between and among them. 1 have
evaluated the substitutability among ERT from different sources as follows.

Based on the evidence in the record, I find that subject imports and domestic ERT are at least
moderate substitutes for each other. Purchasers do not consider U.S. and Indian ERT to be substantially
different, nor do any of the firms buying ERT believe that there is only one source for their product
needs."”” However, a number of purchasers rate U.S. ERT superior to Indian ERT in terms of quality and
availability, the two characteristics other than price that they appear to value most highly.!* U.S.
producers are also highly-rated with respect to their delivery terms, delivery time, product consistency,
reliability of supply, technical support and service, and transportation network.'”

When Indian ERT first entered the U.S. market in 1997, the product was primarily of second
quality.'® As the Indian product became established in the U.S. market, the share of imports consisting of
second-quality ERT declined markedly.!” However, while most of the Indian imports are now standard-
quality ERT, the Indian product range is still limited to product composed of natural rubber, coated only
with talc, and no thinner than 0.010 inch.?® By contrast, a very small portion of U.S. ERT is composed
of synthetic rubber, although the majority of one producer’s ERT consists of a blend of natural rubber
and small amounts of synthetic rubber.?! A large portion, *** percent of U.S. ERT, is coated with
cornstarch or silicone, rather than, or in addition to, talc.?? U.S.-produced ERT thinner than 0.010 inch is
reportedly limited to sales to two swimwear producers.?

By 1998, the U.S. market appeared to have accepted Indian ERT for underwear applications (***
percent of total 1998 U.S. shipments) and “other applications” (*** percent of total 1998 U.S.
shipments), while use in lower-volume swimwear applications remains less widespread (only *** percent

" CR atII-11-12, PR at I1-6-7.

' Tables II-2 and II-3, CR at II-10 and II-12, PR at II-6 and II-8. With respect to availability, the primary
importer of Indian ERT maintains a large inventory in the United States. While Elastotec also maintains an
inventory of ERT, Fulflex has until recently been a “make-to-order” supplier. Fulflex’s witness testified that “we
have been criticized for our ‘make-to-order’ policy” and “just because of challenges in the marketplace, (Fulflex
has) adopted a new policy which is we will deliver ERT on the day you order it now.” Hearing transcript at 63,
testimony of Mr. Russell.

' Table II-3, CR at II-12, PR at I1-8.

'® The domestic producers do not sell second-quality (or off-specification) ERT in the U.S. market. CR at I-9,
PR at I-6.

' Second-quality ERT comprised *** percent of U.S. shipments of Indian ERT in 1997 and *** percent of
U.S. shipments of Indian ERT in 1998. CR at IV-3, PR at IV-2.

0 CR at I-5-7; Hearing transcript at 91, testimony of Ramesh Gaware.

2 CR atI-5, fn. 15, PR at I-4, fn. 15.

2 CR atI-6, fn. 18, PR at I-4, fn. 18.

ZCRatl-7,PRatI-5. 23
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of total 1998 U.S. shipments).?* This appears to reflect the swimwear industry’s preference for silicone-
coated ERT which Garware does not currently produce.” Unlike the underwear segment of the ERT
market, currently only an estimated *** percent of the swimwear segment’s ERT purchases are talc-
coated, and Garware is several years away from producing silicone-coated ERT.?

For these reasons, I find that subject imports and domestic ERT are at least moderate substitutes
for each other. Therefore, I find that purchasers would have switched from purchases of subject imports
to purchases of domestic ERT had subject imports been fairly priced.

C. Supply Conditions

Supply conditions in the market are a third condition of competition. Supply conditions
determine how producers would respond to an increase in demand for their product, and also affect
whether producers are able to institute price increases and make them stick. Supply conditions include
producers’ capacity utilization, their ability to increase their capacity readily, the availability of
inventories and products for export markets, production alternatives, and the level of competition in the
market. For the reasons discussed below, I find that the elasticity of supply of ERT is high.

Capacity Utilization and Capacity. Unused capacity can exert price discipline in a competitive
market, because no individual producer could make a price increase stick. Any attempt at a price
increase by any one producer would be beaten back by its competitors who have the available capacity
and are willing to sell more at a lower price. In 1998, the domestic industry’s capacity utilization stood
at *** percent.”’ Therefore, a substantial share (***) of capacity was unused and thus apparently was
available to increase production. Based on these rates, it would appear that both U.S. producers have
considerable unused capacity that could have been used to supply the demand for subject imports..

Production and Shipment Alternatives. Under appropriate circumstances, producers can alter
their product mix by changing the proportion of equipment time and labor devoted to producing ERT.
Both Elastotec and Fulflex devote considerable resources to the manufacture of products other than ERT
(e.g., golf ball material, thread gaskets, and bandage material) by the same equipment and workers.?
Similarly, producers can make available to the domestic market volumes of ERT designated for sale in
export markets or held in inventory. On the basis of decreasing (albeit still consequential) export
shipments (*** percent of total shipments), rising inventories (*** percent of total shipments), and
existing production alternatives (*** percent of production equipment and workers),” U.S. producers
appear to have substantial flexibility to shift between production and shipment alternatives to supply the
demand for subject imports.

Level of Competition. The level of competition in the domestic market has a critical effect on
producer responses to demand increases. A competitive market is one with a number of suppliers in
which no one producer has the power to influence price significantly. In the U.S. market, there are now

2 Table IV-4, CR at IV-7-IV-9, PR at IV-3.
% Hearing transcript, p. 137, testimony of Ms. Diya Garware.
% Respondents’ Posthearing Brief at Q-7.

?7 Variation in the industry’s capacity utilization (*** percent in 1997 v. *** percent in 1998) reflects the
combined effects of fluctuating production levels and a steady increase in capacity by *** up until the fourth
quarter of 1998, when it ***. Table III-1, CR at III-5, PR at I1I-3; see also CR at I1I-1-2, PR at I1I-1.

% CR at I1-4-5, PR at II-3.
» Table I1I-1, CR at I1I-5, PR at III-3; CR at II-4-5, PR at II-2-3. 24
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only two companies that produce ERT, and thus there is limited competition within the domestic
industry.*® Nonsubject imports are not a substantial source of competition in this market, as evidenced
by their total absence during the period examined. Consequently, I find that there is only a modest level
of competition in the U.S. market for ERT.

Notwithstanding the modest level of competition in the U.S. market, I find that the elasticity of
supply is quite high, based on the domestic industry’s very extensive ability to increase the supply of
domestic ERT from existing unused or otherwise allocated capacity, inventories, and exports.

V. MATERIAL INJURY BY REASON OF LTFV IMPORTS OF ERT FROM INDIA

The statute requires us to consider the volume of subject imports, their effect on domestic prices,
and their impact on the domestic industry. I consider each requirement in turn.

A. Volume of Subject Imports

Imports from India of ERT were *** pounds, with a landed, duty-paid value of ***, in 1998,
compared to *** pounds, with a landed, duty-paid value of ***, in 1997.3! There were no imports of
ERT from India in 1996.3> By quantity, U.S. shipments of Indian ERT accounted for *** percent of
apparent U.S. consumption in 1997 and *** percent in 1998. By value, U.S. shipments of Indian ERT
accounted for *** percent of apparent U.S. consumption in 1997 and *** percent in 1998.3* The 1998
volume of U.S. shipments of Indian ERT (by application) was as follows: ***. The total quantity of
U.S. shipments of Indian ERT in 1998, therefore, was *** pounds.3*

While it is clear that the larger the volume of subject imports, the larger the effect they will have
on the domestic industry, whether the volume is significant cannot be determined in a vacuum, but must
be evaluated in the context of its price and volume effects. Based on the market share of subject imports
and the conditions of competition in the domestic market, I find that the volume of subject imports is
significant in light of its price and volume effects.

30 The U.S. market is characterized by both a low number of U.S. producers and limited overlap in actual sales
according to application by those producers. Elastotec sells ERT primarily (*** percent) to producers of
underwear, which is a small customer base (*** percent) for Fulflex. Conversely, Fulflex sells the majority (***
percent) of its ERT to producers of swimwear, a smaller customer base for Elastotec (*** percent), as well as to
producers of health care, children’s wear, and other products (*** percent). CR at VI-9, PR at VI-3. This would
seem to indicate that the U.S. market for ERT is segmented and non-competitive. Inote, however, the
representations made by company representatives about the extent of competition existing between the two
companies, as well as the testimony by *** regarding ***. Hearing transcript at 21, testimony of Mr. Russell;
hearing transcript at 159, testimony of ***.

3! Table IV-1, CR at [V-2, PR at IV-2.
32 Table IV-1, CR at IV-2, PR at [V-2.

% Table IV-2, CR at IV-4, PR at IV-3. Import volume is measured by imports for consumption, while U.S.
market share is measured by U.S. shipments of imports. Due to a substantial build-up of inventories and a small
volume of re-exports in 1998, the latter measure is markedly smaller than the former.

34 Table IV-4, CR at IV-7-9, PR at IV-3. Data for the volume of ERT sold for shock cord appears CR at IV-5,
PR at IV-3; the volume of “unclassified” ERT represents the difference in Table IV-2, CR at IV-5, PR at IV-2,
and Table IV-4, CR at IV-7-9, PR at IV-3. 25
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B. Effect of Subject Imports on Domestic Prices

To determine the effect of subject imports on domestic prices, I examine whether the domestic
industry could have increased its prices if the subject imports had not been dumped. As discussed, both
demand and supply conditions in the ERT market are relevant. Examining demand conditions helps us
understand whether purchasers would have been willing to pay higher prices for the domestic product, or
buy less of it, if subject imports had been sold at fairly traded prices. Examining supply conditions helps
us understand whether unused capacity and competition among suppliers to the market would have
imposed discipline and prevented price increases for the domestic product, even if subject imports had
not been unfairly priced.

If the subject imports had not been dumped, their prices in the U.S. market would have increased
significantly. Thus, if subject imports had been fairly priced, they would have become more expensive
relative to domestic ERT. In such a case, if subject imports are at least moderate substitutes with
domestic ERT, purchasers would have shifted towards the relatively less expensive products.

In this investigation, the dumping margins for subject imports are quite large: 66.51 percent for
Garware, the only known manufacturer/exporter of the subject merchandise, and 45.55 percent for all
other manufacturer/exporters. Therefore, subject imports would have been priced significantly higher
had they been fairly traded. Subject imports and domestic ERT are at least moderate substitutes for each
other, and thus some of the demand for subject imports would have shifted to domestic ERT had subject
imports been fairly traded. Although a few other countries are known to produce ERT, there were no
nonsubject imports of ERT at any time during the period examined.

At fairly traded prices, much of the demand supplied by subject imports from India would have
shifted away from this source of ERT. Competition in the underwear segment of the market (the largest
segment and the one in which Indian shipments have been concentrated) is extremely price sensitive.>
Moreover, the market segment has high standards for quality and availability that must be met in order to
even be considered; however, once they are met, pricing considerations become paramount.*® Some of
the other uses for ERT are also price sensitive (e.g., shock cord). Therefore, at fairly traded prices, it is
likely that much of the demand for Indian ERT (equivalent to U.S. shipments of *** pounds) would have
shifted away from Garware.>’

Not all of the shift in demand away from the subject imports would have gone to the domestic
industry. Although there were no nonsubject imports, substitute products would have captured some of
the shift in demand away from the subject imports. For example, for price reasons, *** would likely
return to *** for its *** rather than purchase the standard-quality ERT available from the domestic
producers.®® As noted earlier, CET can provide an alternative to some buyers of ERT, but substitution to
date remains infrequent.

Given even a moderate level of substitutability between subject imports and the domestic like
product, at least some of the demand for subject imports would have shifted to domestic producers, had

35 See the testimony of the *** witness: “***.” Hearing transcript at 209, testimony of ***.
36 **x_ Hearing transcript at 161-163, testimony of ***,

’7U.S. importers of Indian ERT might have retained some swimwear customers by virtue of their available
inventories (as opposed to Fulflex’s “make-to-order” policy). However, swimwear sales only accounted for ***
pounds of shipments of Indian ERT imports in 1998. Table IV-4, CR at IV-8, PR at IV-3.

3 See Respondent’s Prehearing Brief at exh. 4. However, secondary material for shock cord only accounted
for *** pounds of Indian ERT imports in 1998. CR at IV-5, PR at IV-3. 26
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the subject imports been fairly traded. Therefore, had subject imports been fairly traded, the domestic
producers could have increased output and/or raised prices. Overall demand for ERT would not have
changed much in response to higher prices for imported or domestic ERT because demand is moderately
inelastic. However, the elasticity of supply is quite high, and thus the domestic industry would have
increased its output and sales significantly had the subject imports been fairly traded.

Because the larger portion of the sales in question (*** pounds) were to underwear
manufacturers, ***. However, ***. Furthermore, the formidable purchasing power wielded by the
largest underwear manufacturers limits the ability of U.S. producers to raise prices, especially in light of
falling rubber prices.*® Consequently, I find that subject imports are not having sngmﬁcant effects on the
price of ERT produced and sold by the industry the United States.

C. Impact of Subject Imports on the Domestic Industry

To assess the impact of subject imports on the domestic industry, I consider output, sales,
inventories, capacity utilization, market share, employment, wages, productivity, profits, cash flow,
return on investment, ability to raise capital, research and development and other relevant factors.*
These factors together either encompass or reflect the volume and price effects of the dumped imports,
and so I gauge the impact of the dumping through those effects.

As I have discussed above, competition from nonsubject imports is currently absent from the
U.S. market, and thus, had subject imports not been dumped, most of the demand satisfied by subject
imports would have shifted to domestic ERT. The increase in demand for the domestic product would
have been substantial, though the domestic producers would not have been able to increase their prices
significantly in response to the increased demand. However, the elasticity of domestic supply is quite
high and so the domestic industry would have been able to increase its production and output
significantly in response to the shift in demand. Overall, the domestic industry would have increased its
prices only slightly, if at all, but would have increased its output and sales, and therefore its revenues,
significantly had subject imports not been dumped. Consequently, the domestic mdustry would have
been materially better off if the subject imports had been fairly traded.

VL NO CRITICAL CIRCUMSTANCES WITH RESPECT TO SUBJECT IMPORTS FROM
INDIA

Because Commerce made affirmative findings of critical circumstances with respect to imports of
ERT from India*' and I have found that the domestic industry producing ERT is materially injured by
reason of the subject imports, the statute requires a determination of “whether the imports subject to the
affirmative {Commerce critical circumstances} determination . . . are likely to undermine seriously the

3% Rubber prices are published and widely available. Moreover, they appear to be a consideration in long-term,
as well as short term, contracts. For example, ***’s contract with *** contains a price adjustment clause to ***,
Such prices are published in the Wall Street Journal. Respondents’ Posthearing Brief, exh. 21.

19 U.S.C. § 1677(7)(C)(iii).
41 64 F.R. 19124, April 19, 1999. 27
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remedial effect of the antidumping order to be issued.” Under current law, as under prior practice, a
separate material injury determination regarding the surge in imports is not required.*?

For the following reasons, I make a negative critical circumstances determination with respect to
ERT from India. :

The statute requires the Commission to find that imports subject to Commerce’s critical
circumstance determinations “are likely to undermine seriously” the remedial effect of the order. In
making this finding, the Commission is instructed to examine certain factors, including the timing and
the volume of the imports and whether there has been a rapid increase in inventories of the imports.**
These factors provide guidance for whether the surge in imports and any increase in inventories are
“likely to” undermine seriously the effect of an order. However, these factors do not provide any
guidance for evaluating the effects of the surge and increase in inventories, that is, whether an order is
undermined seriously.

Neither the statute nor the legislative history defines the term “undermines seriously.”
Nonetheless, the choice of this term clearly indicates that something more than merely affecting the order
is required. Black’s Law Dictionary defines “serious” as grave or great, and Webster’s Third New
International Dictionary defines “undermine” as to subvert or weaken insidiously.** Therefore, the plain
meaning of the term “undermine seriously” establishes a very high standard: that the surge in imports
greatly and insidiously weakens or subverts the effect of the order.

An antidumping duty order provides a remedy for market disruption caused by dumped imports.
Therefore, evaluating the market disruption caused by the surge in imports and increase in inventories
serves to measure the effect they have on the order. If the magnitude of the surge in imports and increase
in inventories is sufficiently large that they greatly and insidiously weaken or subvert the effect of the
order, then the order is undermined seriously.

In its critical circumstances analysis, the Commission generally relies on data gathered from the
periods immediately preceding and following the filing of the petition unless there is evidence the market
for the product at issue is seasonal.*® The evidence in the record does not support the position that ERT

219 U.S.C. § 1673d(b)(4)(A)(i). The statute further provides that in making this determination:
the Commission shall consider, among other factors it considers relevant--

(D) the timing and the volume of the imports,

(II) a rapid increase in inventories of the imports, and

(IIT) any other circumstances indicating that the remedial effect of the antidumping order will be
seriously undermined.

19 U.S.C. § 1673d(b)(4)(A)(ii).
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