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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 701-TA-383 (Preliminary) and Investigation No. 731-TA-805 (Preliminary)

ELASTIC RUBBER TAPE FROM INDIA

DETERMINATION

On the basis of the record' developed in the subject investigations, the United States International
Trade Commission determines,” pursuant to section 703(a) and 733(a) of the Tariff Act of 1930 (19US.C.
§ 1671b(a) and 1673b(a)), that there is a reasonable indication that an industry in the United States is
threatened with material injury by reason of imports from India of elastic rubber tape, provided for in
subheading 4008.21.00 of the Harmonized Tariff Schedule of the United States, that are alleged to be
subsidized by the Government of India and sold in the United States at less than fair value (LTFV).

COMMENCEMENT OF FINAL PHASE INVESTIGATIONS

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigations. The Commission will issue a final phase notice of
scheduling which will be published in the Federal Register as provided in section 207.21 of the
Commission’s rules upon notice from the Department of Commerce (Commerce) of an affirmative
preliminary determination in the investigations under section 703(b) or 733(b) of the Act, or, if the
preliminary determination is negative, upon notice of an affirmative final determination in these
investigations under section 705(a) or 735(a) of the Act. Parties that filed entries of appearance in the
preliminary phase of the investigations need not enter a separate appearance for the final phase of the
investigations. Industrial users, and, if the merchandise under investigation is sold at the retail level,
representative consumer organizations have the right to appear as parties in Commission antidumping and
countervailing duty investigations. The Secretary will prepare a public service list containing the names
and addresses of all persons, or their representatives, who are parties to the investigations.

BACKGROUND

On August 18, 1998, a petition was filed with the Commission and the Department of Commerce
by Fulflex, Inc., Middletown, RI; and two subsidiaries of M-Tec Corp., Elastomer Technologies Group,
Inc., Stuart, VA, and RM Engineered Products, Inc., North Charleston, SC, alleging that an industry in the
United States is materially injured and threatened with material injury by reason of subsidized and LTFV
imports of elastic rubber tape from India. Accordingly, effective August 18, 1998, the Commission
instituted countervailing duty investigation No. 701-TA-383 (Preliminary) and antidumping investigation
No. 731-TA-805 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference to be held in

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

? Commissioner Askey dissenting.



connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register of
August 25, 1998 (63 FR 45255). The conference was held in Washington, DC, on September 8, 1998, and
all persons who requested the opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION

Based on the record in these investigations, we find that there is a reasonable indication that an
industry in the United States is threatened with material injury by reason of imports of elastic rubber tape
(“ERT”) from India that are allegedly subsidized and sold in the United States at less than fair value
(“LTFV*).!

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary antidumping and countervailing duty determinations requires the
Commission to determine, based upon the information available at the time of the preliminary
determinations, whether there is a reasonable indication that a domestic industry is materially injured, or
threatened with material injury, by reason of the allegedly unfairly traded imports.? In applying this
standard, the Commission weighs the evidence before it and determines whether “(1) the record as a whole
contains clear and convincing evidence that there is no material injury or threat of such injury; and (2) no
likelihood exists that contrary evidence will arise in a final investigation.”

II. DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

To determine whether there is a reasonable indication that an industry in the United States is
materially injured, or threatened with material injury, by reason of the subject imports, the Commission
first defines the “domestic like product” and the “industry.”™ Section 771(4)(A) of the Tariff Act of 1930,
as amended (“the Act”), defines the relevant industry as the “producers as a [w]hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”™ In turn, the Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and uses with,
the article subject to an investigation.™

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.” No single factor is dispositive, and the Commission

! Commissioner Askey determines that there is no reasonable indication that an industry in the United States is
materially injured or threatened with material injury by reason of imports of the subject merchandise from India.
See Dissenting Views of Commissioner Thelma J. Askey.

219 U.S.C. §§ 1671b(a),1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir. 1986);
Calabrian Corp. v. United States, 794 F. Supp. 377, 381 (Ct. Int’l Trade 1992).

3 American Lamb, 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543
(Fed. Cir. 1994).

419 U.S.C. § 1677(4)(A).

I

€19 U.S.C. § 1677(10).

7 See, e.g., Nippon Steel Corp. v. United States, 19 CIT 450, 455 (Apr. 3, 1995). The Commission generally
considers a number of factors including: (1) physical characteristics and uses; (2) interchangeability; (3) channels
of distribution; (4) customer and producer perceptions of the products; (5) common manufacturing facilities,
production processes and production employees; and, where appropriate, (6) price. See Nippon Steel, 19 CIT at
455, n. 4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

3



may consider other factors it deems relevant based on the facts of a particular investigation.® The
Commission looks for clear dividing lines among possible like products, and disregards minor variations.’
Although the Commission must accept the determination of Commerce as to the scope of the imported .
merchandise allegedly subsidized and sold at LTFV, the Commission determines what domestic product is
like the imported articles Commerce has identified.'°

B. Product Description

Commerce has defined the imported merchandise within the scope of these investigations as ERT,
consisting of:

vulcanized, non-cellular rubber strips, of either natural or synthetic rubber,

0.006 inches to 0.100 inches (0.15 mm to 2.54 mm) in thickness, and 1/8 inches to

1 5/8 inches (3 mm to 42 mm) in width. Such product is generally used in swimwear
and underwear.!!

Similar to a household rubber band in appearance and elasticity, ERT consists of a rubber strip
that is incorporated into various articles to provide elasticity.'? The bulk of ERT is consumed in the
production of the trimming and leg openings in underwear and swimwear.’* ERT is not visible on the face
of the garment, but is instead drawn into a tunnel of fabric made in the hem or seam of the garment.'*

Most ERT is produced from a natural rubber compound, consisting of natural rubber and various
chemical additives. A far smaller amount of ERT is made from a compound containing synthetic rubber,
or a blend of synthetic and natural rubber.’® The rubber compound is rolled into sheets of varying
thickness, which are then slit to the desired width.!6

C. Domestic Like Product Issues

Petitioners asserted that the domestic like product should be co-extensive with the subject
merchandise. Respondents argued that the domestic like product should be broader, and include crocheted

8 See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

® Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991).

1% Hosiden Corp. v. Advanced Display Manufacturers, 85 F.3d 1561 (Fed. Cir. 1996) (Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747 F.
Supp. at 748-752 (affirming Commission determination of six like products in investigations where Commerce
found five classes or kinds).

' 63 Fed. Reg. 49546, 49546 (Sept. 16, 1998) (antidumping), 63 Fed. Reg. 49549, 49549 (Sept. 16, 1998)
(countervailing duty). The scope definition further explains that the merchandise subject to the investigations “is
classified in the Harmonized Tariff Schedule of the United States (HTSUS) at subheading 4008.21.00. Although
the HTSUS subheading is provided for convenience and customs purposes, the written description of the
merchandise under investigation is dispositive.” Id.

2 Petition at 5 (ERT similar to a rubber band); confidential staff report (“CR”) at I-3; public staff report (“PR”)
at1-2

" CR at I-3; PR at I-2. Other products incorporating ERT include fitted bed sheets, disposable health care
products such as surgical masks, and the inside pockets of luggage. CR at I-3; PR at I-2.

“CRatI-3;PRatI-2.

'S CR at I-3 to I4; PR at I-3. On a quantity basis, sales of synthetic ERT accounted for *** percent of total sales
of ERT by Elastotec and *** percent of sales by Fulflex in 1997. CR at II-6; PR at II-4.

' CR atI-3 to I-4; PR at I-3.



elastic tape (“CET”)."” CET is made by crocheting or otherwise combining a textile yarn such as nylon or
cotton with an elastic thread into a flat ribbon or tape.'® As discussed below, we determine not to include
CET in the domestic like product in these preliminary determinations.

1. Physical Characteristics and Uses

Although both products consist of strips of elastic tape or ribbon, ERT and CET differ in physical
characteristics. ERT consists of a single piece of vulcanized rubber, whereas CET consists of elastic and
textile threads that are crocheted (or knitted, woven, or braided) together.!® The elastic thread component
of CET may, in addition, be wrapped with a textile before being combined with the textile thread.?® Record
evidence indicates that the textile component of CET predominates over the elastic component, while ERT
is essentially a rubber product.?’ As a result, CET is less elastic than ERT.

These differences in physical characteristics generally cause ERT and CET to be used differently,
although there are some overlapping uses as well. Both products are used to provide elasticity to the
openings of garments, but generally in different ways. CET is used in uncovered elastic bands, such as the
waistband in men’s briefs, and thus comes into contact with the skin of the wearer.”® ERT is not used in
uncovered elastic bands for reasons of fashion and comfort, and because the natural latex rubber used to
produce most ERT creates an allergic reaction in a certain percentage of the population.*

ERT is instead used in covered elastic bands. Covered elastic bands are made by drawing a strip
of elastic material into a tunnel of fabric in the hem or seam of a garment.” The elastic insert is therefore
covered and does not come into contact with the skin of the wearer. Although CET can also be used as

elastic inserts, it appears that the proportion of CET elastic inserts in swimwear and underwear is
declining. %

17 The Respondents Garware Elastomerics, Ltd. (the Indian foreign producer) and Elastomer, Inc. (the larger of
the two U.S. importers) variously referred to the additional product they urged consideration of as “CET,” “knitted
rubber tape,” and “knitted elastic tape (also called braided or crocheted).” Transcript of Sept. 8, 1998 conference
(“conference tr.”) at 61; Respondents’ Postconference Brief at 1, 5.

'® CR at I-6; PR at I-4; Respondents’ Postconference Brief at Exhibit 1, page 6.

1 CR at I-4 and I-6; PR at I-3 and I-4.

% Respondents’ Postconference Brief at 5, and at Exhibit 1, pages 4 & 6 (containing the 10-K report of
Worldtex, Inc., describing the wrapping of elastic threads used in CET).

*! Conference tr. at 14 (testimony of Douglas Booth, president of petitioner Elastotec) (CET may be only 20
percent elastic thread, with cotton, polyester or nylon comprising the primary component).

2 CR atI-6, PR at I-4.

® Conference tr. at 14 (Booth), 67 (testimony of John Mitchell, president of Global Trading of Martinsville, Inc.,
for Respondents) (CET does not always require tunneling, resulting in a sewing savings to the garment
manufacturer).

 Id. at 14-15 (Booth), 35-37 (testimony of F. David Foster, counsel for Petitioners; Booth; and William E.
Russell, president of Petitioner Fulflex, Inc.), 67-69 (Mitchell).

B CRatI-3,PRatI-2.

? Respondents’ Postconference Brief at Exhibit 2 (letter by garment manufacturer *** indicating that CET can
be used as “insert elastics . . . covered with fabric,” but also indicating that most of the leg bindings in that
company’s men’s briefs are now made using ERT instead of CET, and indicating further that the company was
considering replacing other CET elastic inserts with ERT), Respondents’ Postconference Brief at 7 (indicating
that CET is knitted into the garment, whereas ERT must be “tunneled” into it, suggesting that CET primarily is
used as uncovered elastic bands (which can be knitted into the garment) and that ERT is used as covered elastic
bands (because they must be “tunneled”)); and telephone notes from Sept. 28, 1998 conversation with ***

(indicating that the swimsuit maker formerly used CET in covered bands, but no longer does so because ERT is
less expensive).



2. Interchangeability

Evidence indicates that interchangeability between ERT and CET is limited. The two products are
not interchangeable for use in uncovered elastic bands (such as waistbands in men’s briefs) because of
fashion and comfort considerations and because ERT cannot come into contact with the skin due to
possible allergic reaction. There is at least some interchangeability between ERT and CET, however, when
used as covered elastic bands.?”’

3. Channels of Distribution

It appears that the channels of distribution for ERT and CET are similar. Substantially all ERT is
sold by ERT producers directly to end users.® CET likewise is sold directly to end users, although there is
some evidence that it is also sold through distributors.?”

4, Production Facilities, Processes, and Employees

ERT is produced by rolling a rubber compound into a flat sheet by means of heavy equipment, and
then slitting the sheet to the desired width.* CET is made by entirely different processes involving the
crocheting, braiding, knitting, or weaving of textile threads together with elastic threads.>' The two
products are also manufactured by different producers in different manufacturing facilities, using different
employees.*

5. Customer and Producer Perceptions

Customers and producers appear to perceive ERT and CET to be somewhat substitutable in
covered elastic bands, but not in uncovered elastic bands. A major U.S. purchaser, ***, indicated that it
had changed from using CET to ERT in certain types of covered elastic bands, and that it was considering
replacing CET with ERT in other types of covered elastic bands as well.* As indicated above, however, it
appears that the proportion of covered elastic bands using CET is declining. The two domestic producers
perceive very little substitutability of ERT for purposes for which CET is usually used, e.g., uncovered

%7 Respondents’ Postconference Brief at Exhibit 2; telephone notes from Sept. 28, 1998 conversation with ***,

B CRatI-5, PR at I-4.

» Respondents’ Postconference Brief at 6.

¥ CR at I-3 to I-4; PR at I-2 to I-3.

31 CR at I-6; PR at I-4 to I-5.

% CR at I-6; PR at I-4 to I-5 (indicating that neither domestic producer produces CET). In addition, the textile
and elastic thread component parts of CET used in apparel are also themselves usually made by processes different
from those used in the production of ERT. The preparation of the textile thread, which can physically account for
80 percent of the product, requires specialized processes and equipment not used in the production of ERT. Cf.
Open-End Spun Rayon Singles Yarn from Austria, 731-TA-751 (Final), USITC Pub. 3059 (Sept. 1997) at I-5
(describing processes not used in the production of ERT and illustrating that yarns generally require processes
other than those used in the production of ERT). Most of the elastic rubber thread made in the United States for
use in CET is extruded rubber thread. CR at I-6 to I-7; PR at I-4 (indicating that, although cut rubber thread is
also used in the production of CET, most of the cut rubber thread made by the domestic industry is for use in golf
balls). CR at I-6; PR at I-4 to I-5; Respondents’ Postconference Brief, Exhibit 1, page 4. Extruded rubber thread
is made by extruding a rubber latex mix through small holes, forming a continuous filament -- a capital intensive
process not used in the production of ERT. CR at I-6; PR at I-4.

3 Respondents’ Postconference Brief at Exhibit 2, page 1.

6



waistbands.> In this regard, we note in particular their unsuccessful efforts in recent years to increase
sales by selling ERT to purchasers that currently use CET instead. Further, the possibility of allergic
reaction to ERT by some consumers makes producers reluctant to use it in exposed applications, such as
uncovered waistbands.

6. Price

CET is more expensive than ERT, likely reflecting the additional manufacturing processes
necessary to produce CET. The per pound price of CET is up to twice that of ERT.>

7. Conclusion

We find that the record evidence in this preliminary phase of these investigations indicates a clear
dividing line between ERT and CET.* ¥ Accordingly, we do not include CET in the definition of the
domestic like product in these preliminary determinations. In accordance with the foregoing, we define the

domestic like product co-extensively with the scope of the subject merchandise as established by
Commerce.*

D. Domestic Industry

The domestic industry is defined as “the producers as a [w]hole of a domestic like product.”® In
defining the domestic industry, the Commission’s general practice has been to include in the industry all of

3 Conference tr. at 35-37 (Foster, Booth, Russell).

% Conference tr. at 14 (Booth). Respondents argued that the per pound difference is not significant because, for
any given length, CET weighs less than ERT, and because CET is less expensive to incorporate into a garment. Id.
at 67 (Mitchell); and Respondents’ Postconference Brief at 9. Evidence on the record tends to refute Respondents’
contention, however. A major purchaser, (***) indicated that it expected “considerable” cost savings by replacing
CET used in covered elastic bands with ERT. Respondents’ Postconference Brief at Exhibit 2. Another purchaser
reported that in its ***. Telephone notes from conversation with ***, September 28, 1998.

% Because the information currently on the record is sufficient to demonstrate a clear dividing line between ERT
and CET, we do not intend to gather additional information on this question in any final phase of these
investigations.

%" Commissioner Crawford notes that she intends to gather additional information on substitutability between
ERT and CET in any final phase of these investigations.

% The domestic like product is limited to ERT of the same dimensions as indicated in Commerce’s scope
determination for the following reasons. First, the Petitioners indicated that they produce no or very little ERT
outside the specified dimensions. Id. at 30-35 (Foster, Russell, Booth). Second, Petitioners testified that any ERT
outside the specified dimensions differed from that within the dimensions in terms of chemical composition,
physical characteristics, function, and applications. Id.

Late in the investigations it was learned that some domestically-produced ERT originally reported as
falling within the specified dimensions in fact exceeded those dimensions. Notes from Sept. 24, 1998 telephone
conversation with *** (regarding ***). This ERT is therefore outside the definition of the domestic like product,
for purposes of these preliminary determinations. We intend to seek additional information on this question, in
any final investigations, because of the limited information in the preliminary record regarding ERT of dimensions
outside the scope of these investigations.

Commissioner Crawford has examined the data both including and excluding in the like product the ERT
erroneously reported as coming within the specified dimensions, and notes that the inclusion or exclusion of the
additional volume has no effect on her injury and threat determination. She intends to re-examine this issue in any
final phase of these investigations.

¥19U.S.C. § 1677(4)(A).



the domestic production of the like product, whether toll produced, captively consumed, or sold in the
domestic merchant market.* Because we have found that the domestic like product consists of ERT, for
purposes of these preliminary investigations we also find that the domestic industry consists of all domestic
producers of ERT: Fulflex, Inc. and two commonly owned companies jointly referred to as “Elastotec.”™!
4?2

III. NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF
ALLEGEDLY SUBSIDIZED AND LTFV IMPORTS

In preliminary antidumping and countervailing duty investigations, the Commission determines
whether there is a reasonable indication that an industry in the United States is materially injured by reason
of the allegedly subsidized and LTFV imports under investigation.”> * In making this determination, the
Commission must consider the volume of subject imports, their effect on prices for the domestic like
product, and their impact on domestic producers of the domestic like product, but only in the context of

“ See United States Steel Group v. United States, 873 F. Supp. 673, 682-83 (Ct. Int’1 Trade 1994), aff"d, 96 F.3d
1352 (Fed. Cir. 1996).

“ CRat IlI-1; PR at I1I-1. Elastotec is the brand name for products manufactured by RM Engineered Products
and Elastomer Tech., which are under the common ownership of M-Tec Corp. /d.

“ Commissioner Askey does not join the remainder of this opinion. See Dissenting Views of Commissioner
Thelma J. Askey.

“19U.S.C. §§ 1671b(a) & 1673b(a).

“ Commissioner Crawford notes that the statute requires that the Commission determine whether there is a
reasonable indication that a domestic industry is materially injured “by reason of” the allegedly subsidized and
LTFV imports. She finds that the clear meaning of the statute is to require a determination of whether the
domestic industry is materially injured by reason of unfairly traded imports, not by reason of the unfairly traded
imports among other things. Many, if not most, domestic industries are subject to injury from more than one
economic factor. Of these factors, there may be more than one that independently are causing material injury to
the domestic industry. It is assumed in the legislative history that the “ITC will consider information which
indicates that harm is caused by factors other than the less-than-fair-value imports.” S. Rep. No. 96-249 at 75
(1979). However, the legislative history makes it clear that the Commission is not to weigh or prioritize the factors
that are independently causing material injury. Id. at 74; HR. Rep. No. 96-317 at 46-47 (1979). The Commission
is not to determine if the unfairly traded imports are “the principal, a substantial or a significant cause of material
injury.” 8. Rep. No. 96-249 at 74. Rather, it is to determine whether any injury “by reason of” the unfairly traded
imports is material. That is, the Commission must determine if the subject imports are causing material injury to
the domestic industry. “When determining the effect of imports on the domestic industry, the Commission must
consider all relevant factors that can demonstrate if unfairly traded imports are materially injuring the domestic
industry.” S. Rep. No. 100-71 at 116 (1987) (emphasis added); Gerald Metals v. United States, 132 F.3d 716 (Fed.
Cir. 1997) (rehearing denied).

For a detailed description and application of Commissioner Crawford’s analytical framework, see Certain
Steel Wire Rod from Canada, Germany, Trinidad & Tobago, and Venezuela, Inv. Nos. 731-TA-763-766 (Final),
USITC Pub. 3087 at 29 (March 1998) and Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745
(Final) USITC Pub. 3034 at 35 (April 1997). Both the Court of International Trade and the United States Court of
Appeals for the Federal Circuit have held that the “statutory language fits very well” with Commissioner
Crawford’s mode of analysis, expressly holding that her mode of analysis comports with the statutory requirements
for reaching a determination of material injury by reason of the subject imports. United States Steel Group v.
United States, 96 F.3d 1352, 1361 (Fed. Cir. 1996), aff’g 873 F. Supp. 673, 694-95 (Ct. Int’l Trade 1994).
However, in these investigations, she does not make any findings regarding material injury by reason of the subject
imports, but rather determines that there is a reasonable indication of threat of material injury by reason of the
subject imports. She concurs with her colleagues’ discussion of conditions of competition and their treatment of
lost sales and lost revenue allegations not included in the petition.

8



U.S. production operations.* * *' The statute defines “material injury” as “harm which is not
inconsequential, immaterial, or unimportant.™?

In assessing whether there is a reasonable indication that the domestic industry is materially injured
by reason of allegedly subsidized and LTFV imports, we consider all relevant economic factors that bear
on the state of the industry in the United States.*

For the reasons discussed below, we determine that there is no reasonable indication that the

domestic industry producing ERT is materially injured by reason of allegedly unfairly traded imports of
ERT from India.*

A. Conditions of Competition

The following conditions of competition are pertinent to our analysis in these investigations.

First, there are only two domestic producers, which together accounted for more than *** percent
of domestic shipments of ERT throughout the period of investigation.! Moreover, the subject imports,
which held the remaining market share, only recently entered the domestic market. Further, competition
between the domestic producers was limited by their specialization in different parts of the ERT market,
with Elastotec concentrating on ERT used in underwear and Fulflex concentrating on ERT used in
swimwear and medical applications, although this specialization was apparently less the case in the latter
portion of the period of investigation.*

Second, demand for ERT is a derived demand, with underwear and swimwear accounting for the
bulk of ERT consumption. This demand was considerably higher in 1997 than during the rest of the period
of investigation.”> Demand increased *** percent from 1996 to 1997.

19 U.S.C. § 1677(7)B)(I). The Commission “may consider such other economic factors as are relevant to the
determination,” but shall “identify each [such] factor . . . and explain in full its relevance to the determination.” 19
U.S.C. § 1677(7)(B).

% As part of our consideration of the impact of imports, the statute specifies that the Commission is to consider
in an antidumping proceeding, “the magnitude of the dumping margin.” 19 U.S.C. § 1677(7)(C)(iii)(V). The
SAA indicates that the amendment “does not alter the requirement in current law that none of the factors which
the Commission considers is necessarily dispositive of the Commission’s material injury analysis.” SAA at 180.
The statute defines the “magnitude of the margin of dumping” to be used by the Commission in a preliminary
determination as “the dumping margin or margins published by the administering authority [Commerce] in its
notice of initiation of the investigation.” 19 U.S.C. § 1677(35)(C). In its notice of initiation, Commerce estimated
dumping margins of 49.43 to 66.51 percent for comparison of constructed export price to home market prices and
of 28.93 to 43.66 percent for comparisons of constructed value to constructed export price. 63 Fed. Reg. at 49547.

“ Chairman Bragg notes that she does not ordinarily consider the alleged magnitude of the margin of dumping
to be of particular significance in evaluating the effects of subject imports on domestic producers. See Separate and
Dissenting Views of Commissioner Lynn M. Bragg in Bicycles from China, Inv. No. 731-TA-731 (Final), USITC
Pub. 2968 (June 1996).

%19 U.S.C. §1677(7)(A).

19 U.S.C. § 1677(7)(C)(ii).

* The subject imports from India accounted for all or substantially all of the total volume of all U.S. imports of
ERT throughout the period of investigation. CR and PR at IV-1. Consequently, we find that the subject imports
are not negligible under 19 U.S.C. §§ 1671b(a), 1673b(a), and 1677(24).

5! Table IV-2, CR at IV-3; PR at IV-2.

> CR and PR at I1I-1. See also conference tr. at 12-13 (Booth) (describing the differing requirements for ERT
used in underwear and swimwear). See, infra, note 75.

% Conference tr. at 12 (Booth) & 43-47 Russell, Booth; CR at I-3; PR at I-2.

34 Table C-1, CR at C-3; PR at C-3.



Third, two large purchasers account for a substantial share of the demand for ERT, especially
ERT for use in underwear. In 1997, purchasers Fruit of the Loom and *** (both makers of underwear)
together accounted for slightly more than a *** of total demand for ERT, and a higher proportion of that
used in underwear.” Because these companies make large purchases, and sometimes agree to purchase
from only one producer for periods as long as two years, their purchasing decisions can have significant
effects on both the domestic ERT producers and importers of ERT.* Hence, purchasing patterns of the
two largest ERT customers are additional conditions of competition. Additionally, a substantial but
unquantified portion of ERT purchased in the domestic market is shipped by U.S. purchasers to
manufacturing facilities outside of the United States for processing into finished goods.”” However,
regardless of whether and to what extent such ERT shipments are ultimately consumed outside the United
States, they are first purchased by, and delivered to, the U.S. customer.®

Finally, ERT made by different producers is generally substitutable, with no consistently reported
differences in quality.* Evidence also indicates that price is an important factor in purchasing decisions,
while the quality of service provided by ERT producers is diminishing in importance in purchasing
decisions.* Still, there is some product differentiation based on the domestic and foreign producers’
respective ability to make certain sizes of ERT and their use of synthetic rubber or particular anti-
sticking agents (e.g., talc).®® We note that Respondents assert that "second quality" ERT, which is
sold only for use in alternative products at a fraction of the price of standard ERT, makes up a greater

proportion of the subject imports that so far have been imported into the United States than they do of
the domestic production.

B. Yolume of Subject Imports

Section 771(7)(C)(i) provides that the “Commission shall consider whether the volume of imports
of the merchandise, or any increase in that volume, either in absolute terms or relative to production or
consumption in the United States, is significant.”®®

% CR at V-13; PR at V-6 (the combined purchases of the two companies accounting for *** percent of total
domestic demand for ERT in 1997).

% Petition at Exhibit 14, page 1 (statement of Douglas Booth); CR at V-13 and PR at V-6. The large volume of
these purchases may suggest an ability to negotiate lower prices.

" CR atI-5, II-3 n.5, V-13 to V-14; PR at I-4, II-2 n.5, V-6 (indicating that, in addition to other purchasers,
Fruit of the Loom, which accounted for approximately *** percent of domestic consumption in 1997, ships some
ERT purchased in the United States to overseas production facilities).

®1d

® See conference tr. at 94-97 (Russell, Booth); CR at II-5 and II-7; PR at II-3 to II-4.

% Conference tr. at 49-50.

¢! CR at II-6; PR at I1-4.

% However, we note that the information regarding the full nature, production and volumes of “second quality”
ERT is unclear. In any final phase investigations, we intend to seek further information regarding this point. See,
e.g., id atIV-1t0IV-2 & n.2; PR at IV-1 & n.2 (second quality commanding substantially lower prices and
accounting for a *** share of the subject import shipments, and a *** share of domestic production); notes from
telephone conversation with Tammy Rogers of importer Elastomer, Inc., Sept. 11, 1998 (describing markets and
prices for second quality ERT). Collectively, such ERT is known as “salvage” material, as opposed to “damaged”
material, which has no market at all and must be wasted. Notes from telephone conversation with Tammy Rogers
of importer Elastomer, Inc., Sept. 11, 1998.

®19 U.S.C. § 1677(7)(C)). 10
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U.S. imports of the subject merchandise essentially began in the second half of 1997 at the volume
of *** pounds, of which *** pounds was shipped to U.S. purchasers that year.* In interim (January
through June) 1998, subject imports increased to *** pounds and shipments of imports increased to ***
pounds. Although the volume of subject imports increased *** during the last twelve months of the period
of investigation, it remained small in relation to domestic consumption, even during interim 1998,
accounting for *** percent of the quantity of domestic consumption in 1997, and *** percent in interim
1998.% By value, the market share of the subject import shipments was even lower: *** percent in 1997,
and *** percent in interim 1998.% In addition, “second quality” ERT accounted for a higher proportion of
the subject imports than of domestic production.®’” Based on the foregoing, we find that the volume of the
subject imports is presently not significant.5®

C. Price Effects of Subject Imports

Section 771(7)(C)(ii) provides that, in evaluating the price effects of the subject imports, the
Commission shall consider whether--

(D) there has been significant price underselling by the imported merchandise
as compared with the price of domestic like products of the United States, and
(ID) the effect of imports of such merchandise otherwise depresses prices to a
significant degree or prevents price increases, which otherwise would have
occurred, to a significant degree.%

As indicated in our discussion of the conditions of competition, ERT made by different producers
is generally substitutable, and price is an important factor in purchasing decisions.

For the purposes of these preliminary determinations, the Commission compared domestic
producers’ prices with Respondents’ prices for two ERT products used in underwear and one used in
swimwear.” The subject imports undersold the domestic product in nine out of ten quarterly comparisons,
with margins of underselling ranging from *** to *** percent.” Although these data indicate price
underselling, we do not find the effects of this underselling to be significant at present. Additionally, the
confirmed lost sale and lost revenue involving the larger purchasers took effect after the period for which
data were collected, and the information available indicates that the ordered shipments have only recently
begun to enter the United States.” ™

¢ Tables IV-1 and IV-2, CR at IV-2 and IV-3 and PR at IV-2.

65 Id

% Id.

¢ CR at IV-1 and IV-2 n.2; PR at IV-1 and IV-1 n.2.

% Despite Respondents’ urging that we do so, we have not given less weight to the volume of subject imports
that are eventually exported by the purchasers to overseas production facilities. For purposes of these preliminary

investigations, we find that these subject imports competed with domestically produced ERT for sales in the United
States.

%19 U.S.C. § 1677(7)(C)(ii).

" CR at V-5; PR at V-3.

™ Table V-5, CR at V-12; PR at V-5.

7 Although the Commission received confirmatory evidence of a substantial lost sale involving *** and lost
revenue involving ***, only a fraction of the losses manifested themselves during the period of investigation. CR
at V-13; PR at V-6. Those losses in sales volumes and revenues are relevant only to our determination of whether
there is a reasonable indication of a threat of material injury to the domestic industry.

7 For purposes of these preliminary determinations, we have not considered the lost sale and lost revenue

(continued.. l 1
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We find that the subject imports did not depress prices to a significant degree. Although prices
were lower for the three products at the end of the period of investigation than at the beginning, declines
began in the fourth quarter in 1996, nearly a year before the first imports of the subject merchandise.” In
fact, these declines appear to be due at least in part to increased levels of competition between the two
domestic producers, as well as the 38 percent decline in natural rubber prices, during the period of
investigation.” In light of this pattern, the declines in prices of U.S. products occurring after the subject
imports entered the market do not appear to be significant.

For the same reasons given above, we also find that the subject imports did not suppress price
increases that otherwise would have occurred, to a significant degree. In addition, we note that the
domestic industry’s cost of goods sold as a ratio of net sales fell from 1995 to 1996, and again in 1997.76
Although the ratio was higher in interim 1998 than in interim 1997, the increase was smaller than the
decrease over the previous years.” Likewise, the industry continued to generate significant net operating
income.™

For the foregoing reasons, we find that the subject imports have not caused significant adverse
price effects for purposes of these preliminary determinations.

D. Impact of the Subject Imports on the Domestic Industry

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on the
state of the industry.”  These factors include output, sales, inventories, capacity utilization, market share,
employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital, and
research and development. No single factor is dispositive and all relevant factors are considered “within
the context of the business cycle and conditions of competition that are distinctive to the affected
industry.””

 (...continued)
allegations that were omitted from the petition. Commission rules 207.11(b)(2)(v) and (3) require the listing of all
lost sales and lost revenue allegations in the petition, or a certification that the facts underlying these loss
allegations were not reasonably available to petitioners. As we have previously stated, where a petitioner is a
domestic producer of the product at issue, lost sales allegations covering the period up until the filing of the
petition must be contained in the petition. Certain Carbon Steel Wire Rod from Canada, Germany, Trinidad &
Tobago, and Venezuela, Invs. Nos. 731-T-763-766 (Preliminary), USITC Pub. 3037 (April 1997) at 26, n.152.
Petitioners included neither the information nor the certification required by our rules, and we instead obtained
those additional allegations in the domestic producer questionnaire responses. As a consequence, the Commission
was unable to contact a number of the purchasers named in the allegations contained only in the questionnaire
responses.

74 Id

7 See producer questionnaire responses of Fulflex and Elastotec at page 14 and CR at V-13 and PR at V-6
(indicating no overlap in the *** of the two companies, but that they ***). If these investigations proceed to a
final phase, the Commission intends to gather more information on the nature and extent of competition between
the domestic producers.

6 Table VI-2, CR at VI-5; PR at VI-2.

1d.

™ CR and PR at V-1.

 Id. No party has alleged that the captive production provision, 19 U.S.C. § 1677(7)(C)(iv), should be applied.
We decline to apply the provision because there is no evidence that a significant production of the domestic like
product was internally transferred for the production of a downstream product, which is a required showing under
the provision.

12
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Consistent with our findings that the volume and price effects have not been significant, we find no
reasonable indication that the domestic industry is currently materially injured by reason of the subject
imports.

The various indicators of the condition of the industry, including the ratio of net operating income
to net sales, production, U.S. shipments, number of production workers, and wages paid, were positive
throughout the period of investigation, and were significantly higher in 1997 than in 1995 or 1996.%°
Thus, despite the entry of the subject imports in 1997, the condition of the industry was significantly better
that year than in years prior to the introduction of the subject imports and remained positive in interim
1998.

Although several indicators of the domestic industry’s condition were less favorable in interim
1998 than they were in interim 1997, the decline in interim 1998 may, in part, reflect the 1997 peak in
consumption, which resulted in a strong year for the domestic industry.®! As noted above, apparent
domestic consumption was significantly higher in 1997 than in 1995 or 1996.%2 Likewise, apparent
domestic consumption was higher during interim 1997 as compared to interim 1998.8 The various
industry indicators followed the same pattern. Thus, the declines from interim 1997 to interim 1998 appear
to reflect the comparative strength of the domestic market and industry in 1997, rather than the present
adverse effects of the subject imports.

Moreover, the industry remained profitable throughout the period of investigation. For example,
the ratio of net operating income, which was *** percent in 1997, remained healthy at *** percent in
interim 1998.% Thus, although the industry’s financial performance during interim 1998 was below the
1997 levels, the industry remained healthy in interim 1998.%

Finally, we find that the volume of the subject imports during the period of investigation was so
low that it did not have a significant effect on the volume of domestic shipments by the domestic industry,
nor did it have significant price effects. Nevertheless, because Fruit of the Loom and *** made large
purchases, and occasionally agreed to use a single supplier for periods of up to two years, the lost sale and
lost revenue allegations involving these companies take on considerable importance in our analysis.
However, the full projected impact of this lost sale, lost revenue, and declining market share has not been
fully reflected in the financial condition of the industry. Thus, the adverse effect of the subject imports has
not yet reached the level necessary for us to find present material injury by reason of such imports.

For the foregoing reasons we find no reasonable indication that the domestic industry is
experiencing material injury by reason of the subject imports.

% Production by the domestic industry was, in thousands of pounds, *** in 1995, *** in 1996, and *** in 1997.
U.S. shipments, also in thousands of pounds, were *** in 1995, *** in 1996, and *** in 1997. By value, in
thousands of dollars, U.S. shipments were $*** in 1995, $*** in 1996, and $*** in 1997. The average number of
production workers was *** in 1995, *** in 1996, and *** in 1997. Wages paid, in thousands of dollars, were
$*** in 1995, $*** in 1996, and $*** in 1997. Net operating income as a percentage of sales was *** in 1995,
*** in 1996, and *** in 1997. Table C-1, CR at C-3; PR at C-3.

¥ Production by the domestic industry was, in thousands of pounds, *** in interim 1997 and *** in interim
1998. U.S. shipments, also in thousands of pounds, were *** in interim 1997 and *** in interim 1998. By value,
in thousands of dollars, U.S. shipments were $*** in interim 1997 and $*** in interim 1998. The average number
of production workers was *** in interim 1997 and *** in interim 1998. Wages paid, in thousands of dollars,
were $*** in interim 1997 and $*** in interim 1998. Net operating income as a percentage of sales was *** in
interim 1997 and *** in interim 1998. Table C-1, CR at C-3; PR at C-3..

& Table IV-2, CR at IV-3 and PR at IV-1 to IV-2.

¥ Table IV-2, CR at IV-3 and PR at IV-1 to IV-2.

8 Table VI-2, CR at VI-6; PR at VI-2.

% Capital expenditures remained generally steady between $*** in interim 1997 and $*** in interim 1998, as
did unit sales values, which were $*** in interim 1997 and $*** in interim 1998. Table C-1, CR at C-3; PR at C-

3. 13
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IV.  REASONABLE INDICATION OF THREAT OF MATERIAL INJURY BY REASON OF
SUBJECT IMPORTS

Section 771(7)(F) of the Act directs the Commission to determine whether the U.S. industry is
threatened with material injury by reason of the subject imports by analyzing whether “further dumped or
subsidized imports are imminent and whether material injury by reason of imports would occur unless an
order is issued or a suspension agreement is accepted.”® The Commission may not make such a
determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as a
whole” in making its determination whether further dumped or subsidized imports are imminent and
whether material injury by reason of imports would occur unless an order is issued.’’ In making our
determination, we have considered all statutory factors® that are relevant to these investigations.®

Based on an evaluation of the relevant statutory factors, we determine that there is a reasonable
indication that the domestic industry is threatened with material injury by reason of the subject imports.
We find that subject imports increased significantly on a percentage basis from early 1997 to the present.*
Although imports did not rise in absolute terms to a significant level by the end of the investigation period,
we find that they are likely to increase substantially in the imminent future. Respondents themselves state
that they have already arranged to import *** pounds of ERT after June 30, 1998.°' We believe that the
bulk of this quantity will arrive in the United States before year end,”? which would bring the U.S. market
share for imports from India to approximately *** percent, an increase of approximately *** over the first
half of the year.®

Respondents” success in winning the Fruit of the Loom account from domestic producer Elastotec
was significant in our analysis. Fruit of the Loom’s anticipated purchases of approximately *** pounds of
ERT in 1998 would constitute *** percent of apparent domestic consumption at 1997 levels,* making it
the largest purchaser of ERT in the United States. This suggests that subject import volume in the second
half of 1998 could likely exceed Respondents’ projections.”> Respondents have argued that we should

%19 U.S.C. §§ 1671b(a) and 1677(7)(F)(ii).

¥19U.S.C. § 1677(7)(F)(ii). While the language referring to imports being imminent (instead of “actual
injury” being imminent and the threat being “real”) is a change from the prior provision, the SAA indicates the
“new language is fully consistent with the Commission’s practice, the existing statutory language, and judicial
precedent interpreting the statute.” SAA at 854.

% The statutory factors have been amended to track more closely the language concerning threat of material
injury determinations in the WTO Antidumping Agreement and Subsidies and Countervailing Measures
Agreement, although “[n]o substantive change in Commission threat analysis is required.” SAA at 855.

® 19 US.C. § 1677(7)(F)(D). Factor VII regarding raw and processed agriculture products is inapplicable to the
products at issue.

% Subject imports amounted to *** pounds in the first half of 1997, *** pounds in the second half of 1997, and
*** pounds in the first half of 1998. Import shipments followed a similar path: *** pounds in the first half of
1997, *** pounds in the second half, and *** pounds in the first half of 1998. Tables IV-1 and IV-2; CR at IV-2
and IV-3, and PR at IV-1.

*! Elastomer Inc. Importer Questionnaire Response at 4.

* The *** pounds of imports after June 30 is less than the amount that Fruit of the Loom is likely to order from
Garware between that date and the end of the year, suggesting that there will be still more imports in 1998. See
infra, note 95.

% Table IV-2, CR at IV-3 and PR at IV-2. This is based on a calculation that, as in 1997, apparent domestic
consumption in the second half of the year will be *** as in the first half of the year.

% CR at V-13; PR at V-6.

% Respondents’ Postconference Brief at 31. Fruit of the Loom confirmed that Garware will supply its full
annual consumption of *** pounds of ERT, which is equivalent to *** pounds per month. CR at V-13; PR at 6.

(continued...)l 4
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place little weight on this *** because Fruit of the Loom intends to ship the ERT it purchases in the United
States to production facilities in ***. They allege that, beginning in the fourth quarter of 1998,
Respondents will ship Fruit of the Loom’s ERT directly to the purchaser’s third country facilities, thus
removing those shipments from the U.S. import volume and eliminating any threat to the domestic
industry.*

However, we find that Respondents’ contention is not borne out by the evidence on the record in
this preliminary phase of the investigations. Fruit of the Loom *** 7 ® Despite Respondents’ contention,
we find that, the record does not indicate that the Indian producer will depart in the immediate future from
its current practice of exporting its ERT directly to Elastomer in the United States, which then delivers to
Fruit of the Loom also in the United States.” Therefore, we conclude that these shipments are likely to
result in a significant, imminent increase in the volume of imports.

The data on capacity and capacity utilization indicate that the foreign producer operated at ***
during the first half of 1998, but forecasts that it will increase production to *** in fiscal 1999.!® Since
the foreign producer shipped more than *** of total output to the United States from July 1997 through
June 1998, we believe that it will direct *** its projected increase in ERT production to the United
States.'” As such, the foreign producer has demonstrated its intent and ability to ship most of its current
and future production to the United States. The record does not indicate another significant, confirmed
outlet for India’s excess ERT capacity. Although Respondents project a *** in shipments to third
countries, primarily because of expected direct shipments to Fruit of the Loom’s *** production facilities,

%5 (...continued)

Garware took over the Fruit of the Loom account as of August 15, 1998, giving it four and one half months of
shipments for 1998, which would equal *** pounds of imports. Petition at 40. However, the Respondent importer
has already arranged to import into the United States *** pounds of ERT after June 30, 1998. It projects that
approximately *** pounds are for Fruit of the Loom. See Elastomer Inc. Importer Questionnaire Response at 4.
Therefore, they would need additional imports beyond those reported to the Commission to cover Fruit of the
Loom’s needs. -

% Respondents’ Postconference Brief at 18-21.

*" The customer’s *** indicated that the company will not finalize the decision on whether to ship directly *¥**,
and could not finish ***, CR at V-13 to V-14, PR at V-6. We are also mindful of Section 77 1(7)(@) of the Tariff
Act of 1930, which authorizes the Commission to “reduce the weight” accorded to post-petition information. We
note that almost all of the evidence that Fruit of the Loom plans to arrange for direct shipment to *** postdates the
filing of the petition on August 18, 1998. The earliest documentary evidence that Fruit of the Loom was
considering *** is a letter from Fruit of the Loom’s *** to Garware, dated *** in Respondents’ Postconference
Brief, Exh. 8. The letter references ***. Therefore, the earliest documented date on which parties were
considering a new distribution channel is ***, after the filing of the Petition.

* Commissioners Hillman and Koplan observe that the record does not explicitly indicate whether, with respect
to the underwear that will be produced using respondents’ ERT, Fruit of the Loom intends to take advantage of
preferential trade programs, such as the Special Access Program or the tariff provisions of HTS Chapter 9802. It is
not clear from the record whether changes to Fruit of the Loom’s “kit” operations would have any impact on the
eligibility of its underwear produced in *** for these preferential trade programs. Based on the evidence in the
preliminary phase of these investigations, it would be speculative to assume that it will be feasible and
advantageous for Fruit of the Loom immediately to reroute shipments from India directly to ***,

% We note that Fruit of the Loom confirmed its full annual anticipated volume of purchases, *** pounds, as a
lost sale. CR at V-12; PR at V-6.

1% Table VII-2, CR at VII-2; PR at VII-1.

1% Table VII-1, CR at VII-2; PR at VII-1.

' Garware forecasts shipments to third countries of *** pounds for April 1998-March 1999 and of *** pounds
for April 1999-March 2000. Table VII-1, CR at VII-2; PR at VII-1. Given Garware’s current shipping patterns,
we place little weight on these predictions. The establishment of Elastomer as a sales company dedicated to selling
Indian ERT in the United States demonstrates a commitment to the U.S. market. CR at IV-1; PR at IV-1. 15
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as noted above, we find no indication that shipments directly to the United States will decrease in the near
future.'” Moreover, Respondents” success in securing the Fruit of the Loom sale shows they have the
capability to expand quickly.'™ Their ability to win that account is likely to enhance their credibility with
other customers. Indeed, their participation in the bidding process for sales to certain large purchasers
demonstrates that they have established the necessary contacts to compete with U.S. producers for large
sales.

Finally, U.S. inventories of the subject merchandise are relatively high. U.S. importers of Indian
ERT currently maintain inventories equivalent to more than *** months of their total shipments.'® This
relationship suggests that there are sufficient quantities of Indian ERT on hand to ship rapidly to new
customers. %

Based on our consideration of existing business relationships, the rate at which subject imports
have increased since their initial entry into the U.S. market, the foreign producer’s capacity, current and
projected capacity utilization, export patterns, and inventories, we determine that there is a reasonable
indication that further dumped or subsidized imports of ERT from India are imminent.

We also find that imports are entering at prices that are likely to have a significant depressing or
suppressing effect on domestic prices. During the investigation period, subject imports undersold domestic
products by *** percent in nine out of the ten reported comparisons, all of which took place in the last year
of the period of investigation.'” As the volume of low-priced subject imports grows, supply to the U.S.
market will likely increase, likely resulting in a greater depressing or suppressing effect on domestic
producers’ prices. The record indicates that total domestic consumption is, after a surge in 1997,
returning to earlier levels of approximately *** million pounds per year.'® Thus, at a projected *** pounds
per year, imports to Fruit of the Loom alone will account for approximately *** percent of projected
apparent consumption. With increasing imports, we believe that the interplay of increased supply and
decreased demand will likely suppress or depress prices.

We also considered Petitioners’ argument that competition from subject imports has forced them to
cancel expansion projects, reject investment proposals, and reduce the size of capital investments.'® They
have provided no documentary support for these allegations. We will investigate these allegations more
fully in any final phase investigation. In addition, we considered Petitioners’ allegations that the subject
merchandise benefitted from subsidies granted to Garware, some of which are claimed to be export
subsidies. '

The data available at this preliminary stage suggest that the imminent subject import volume and
price suppression or depression will lessen the domestic industry’s revenues and profitability. The effects
on sales to the two largest U.S. purchasers are illustrative. Low price quotations for subject merchandise
led Elastotec to cut its price to the second largest U.S. purchaser, ***, resulting in *** in confirmed lost

' The foreign producer currently devotes *** percent of its production to cut rubber thread. It produces ERT
and cut rubber thread at the same facilities and, therefore, can potentially shift production from rubber thread to
ERT. CR at VII-1 and I-6; PR at VII-1, I-4 to I-5.

1% CR at V-12 to V-15; PR at V-6.

1% Table IV-2, CR at IV-2; PR at IV-2.

' We note that *** distributor ships ERT to established customers within four hours of receiving an order. CR
at V-4; PR at V-3.

197 Table V-5, CR at V-12; PR at V-5.

1% Table IV-2, CR at IV-3 and PR at IV-2. We project that, as in 1997, the volume consumed in 1998 will be
approximately double the amount consumed in the first half of the year.

1% Petitioners’ Postconference Brief at 33.

119 Petition at 26-32. 16
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revenue.'! There is no indication that Elastotec has found another buyer for the product previously sold to

***, which accounted for approximately *** percent of its domestic sales quantity in 1997.''2 Thus,
Elastotec likely will either have to lower its output, with lower profit margins as the company spreads fixed
costs over a smaller output, or increase its inventories, which would likely pressure the company to sell the
ERT at depressed prices. The combination of these effects and the other evidence on the record leads us to
determine that there is a reasonable indication that material injury by reason of subject imports would occur
unless antidumping and countervailing duty orders are imposed.'!?

For the foregoing reasons, we find that there is a reasonable indication that the domestic industry
producing ERT is threatened with material injury by reason of the subject imports from India.

' CR at V-13 ; PR at V-6, and Table VI-1, CR at 2; PR at VI-1.
'2 CR at V-13, PR at V-6, Elastotec Producer Questionnaire Response at 5.
' The Commission is unaware of any outstanding antidumping findings or remedies imposed by other WTO

Member countries, so Section 771(7)(F)(iii) does not apply. 17
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DISSENTING VIEWS OF COMMISSIONER THELMA J. ASKEY

Based on the record in these preliminary phase investigations, I determine that there is no
reasonable indication that an industry in the United States is materially injured or threatened with material
injury by reason of imports of elastic rubber tape (“ERT”) from India that are allegedly subsidized and/or
sold at less than fair value (“LTFV”).!

I concur in the conclusions of my colleagues with respect to the domestic like product and the
domestic industry. In these dissenting views, I explain the reasons for my determination that there is no
reasonable indication that the domestic industry producing ERT is materially injured or threatened with
material injury by reason of the subject imports.

I THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

When making my determination in these preliminary phase investigations, I have carefully
considered the legal standard for preliminary determinations under the statute. In a preliminary phase
investigation, I am required to determine whether there is a “reasonable indication” of material injury or a
threat of material injury by reason of the subject imports.2 In American Lamb Co. v. United States.? the
Federal Circuit held that the "reasonable indication" standard does not mean that the Commission is to
determine only whether there is a "possibility" of material injury.* Instead, the Federal Circuit stated that
the Commission may appropriately weigh the record evidence in a preliminary determination in order to
determine whether "(1) the record as a whole contains clear and convincing evidence that there is no
material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will arise in a
final investigation."® Indeed, the Federal Circuit has stated that "[t]he statute calls for a reasonable
indication of injury, not a reasonable indication of need for further inquiry."s

In this investigation, I believe that the record evidence is clear and convincing that the domestic
industry is not materially injured or threatened with material injury by reason of the subject imports and
that there is little or no likelihood that contrary evidence will arise in a final investigation. In this regard, I
note that the Commission obtained detailed questionnaire responses from the entire domestic industry and
from importers accounting for virtually all imports of the subject merchandise into the United States.”
Moreover, the Commission obtained detailed information about the market from a number of purchasers,
including several of the most significant purchasers in the market.®? The level of the information now
available on the record leads me to conclude that I have a full and accurate picture of this market as it now
stands.

I also believe that the record evidence clearly and convincingly shows that this industry is not
materially injured or threatened with material injury by reason of the subject imports. In this regard, I note

' I note that material retardation of an industry is not an issue in these investigations.

219 U.S.C. §§ 1671b(a)(i) & 1673b(a)(1).

3785 F.2d 994 (Fed. Cir. 1986).

4785 F.2d at 1004.

3785 F.2d at 1001. In this regard, I note that the Court of International Trade has stated that, when the
Commission considers the likelihood that contrary evidence will arise in a final investigation, it "must analyze the
‘best information available' contained in the record at the time of its determination and judge the likelihood that
evidence contrary to that already gathered will arise in a final determination that would support an affirmative
determination." Calabrian Corp. v. U.S. Int'l Trade Comm'n, 794 F. Supp. at 386.

§ Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543 (Fed. Cir. 1994).

"CR at I-2-3; PR at I-2-3.

¥ CR at V-12-V-13; PR at V-5-6.
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that I agree with the other members of the Commission that the record evidence “clearly and convincingly”
establishes that the industry is not materially injured by reason of the subject imports. I also agree with the
other Commissioners that there are no current volume or price effects attributable to the subject imports
and that the industry has not been impacted by reason of the subject imports. In effect, I believe that I only
disagree with the other members of the Commission about the significance that should be attributed to one
sale, that involving Fruit of the Loom. In my view, the loss of this sale, even when considered with several
other minor lost sales and revenue allegations, does not amount to a reasonable indication of a threat of
material injury by reason of the subject imports.

In this regard, I note that the purpose of my threat inquiry is a relatively straightforward one.
Before making an affirmative threat finding, I am directed by the statute to determine, among other things,
“whether further dumped or subsidized imports are imminent and whether material injury by reason of
imports would occur unless an order is issued...” In my opinion, the record of these preliminary phase
investigations is as complete as is necessary and leads me to conclude that material injury will not
imminently occur unless an order is issued. In this case, two domestic producers control nearly the entire
market and have been operating at highly profitable levels during the last two and a half years of the period.
Those two producers have filed an antidumping and countervailing duty petition that appears to be based
primarily on the allegation that the industry has lost a single sale to Fruit of the Loom. Even though the
industry may have lost that sale, the record evidence shows that imports on that sale have been minimal to
date and will soon be shifted to Central America. In these circumstances, I believe the record evidence
shows that the industry is not currently being injured by the subject imports and is not imminently

threatened with injury by the subject imports. In my opinion, therefore, these investigations should not
continue. '

II. NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF
ALLEGEDLY SUBSIDIZED AND LTFV IMPORTS

As I indicated above, in preliminary antidumping and countervailing duty investigations, I am
required to determine whether there is a reasonable indication that an industry in the United States is
materially injured by reason of the allegedly subsidized and LTFV imports under investigation.!! In
making this determination, I must consider the volume of subject imports, their effect on prices for the
domestic like product, and their impact on domestic producers of the domestic like product, but only in the
context of U.S. production operations.'> The statute defines “material injury” as “harm which is not
inconsequential, immaterial, or unimportant.”'?

In assessing whether there is a reasonable indication that the domestic industry is materially injured
by reason of allegedly subsidized and LTFV imports, I have considered all of the relevant economic factors
that bear on the state of the industry in the United States.'* No single factor is dispositive and I have

*19 U.S.C. § 1677(T)(F)().

"I note that, in American Lamb, the Federal Circuit stated that Congress intended the Commission to
use preliminary determinations to avoid the cost and disruption to trade caused by unnecessary
investigations. 785 F.2d 994 (Fed. Cir. 1986).

119 U.S.C. §§ 1671b(a) & 1673b(a).

219 U.S.C. § 1677(7)B)(I). The Commission “may consider such other economic factors as are relevant to

the determination,” but shall “identify each [such] factor . . . and explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B).

319 U.S.C. §1677(7)(A).

119 U.S.C. § 1677(7)(C)(iii). 20

20



considered all relevant factors “within the context of the business cycle and conditions of competition that
are distinctive to the affected industry.”"
For the reasons discussed below, I determine that there is no reasonable indication that the

domestic industry producing ERT is materially injured by reason of allegedly unfairly traded imports from
India.

A. Conditions of Competition

I have considered several conditions of competition in my analysis in these investigations.
First, demand for ERT is derived from the demand for the downstream products in which it is used,
such as underwear and swimwear.'® Moreover, overall demand has been growing throughout the
period of investigation, with demand peaking in 1997." Although demand has declined somewhat in
interim 1998, demand remains at higher levels on an annualized basis in 1998 than in full year 1995.'8

Second, the domestic ERT market is dominated by the two domestic producers and is,
therefore, oligopolistic in nature. The two petitioners control the overwhelming bulk of the domestic
market throughout the period of investigation and their market share has never fallen below ***
percent at any point during the period of investigation.'® Moreover, any competition between the
domestic producers is limited by the fact that they concentrate their sales efforts in different parts of
the ERT market, with Elastotec concentrating on ERT used in underwear and Fulflex concentrating on
ERT used in swimwear.?

Third, two large purchasers account for a significant share of demand in the ERT market,
although there are many smaller purchasers as well. In 1997, purchasers Fruit of the Loom and ***
together accounted for approximately *** percent of demand.?' Thus, the ability of the domestic
industry to command higher prices from customers as a result of their power in the market is offset to
some extent by the purchasing power of these two companies.

Fourth, a significant portion of the ERT purchased in the domestic market is shipped by
purchasers to manufacturing facilities outside of the United States for processing into finished goods.?
Although this ERT is consumed outside the United States, it is first purchased and delivered inside this
country.?

Finally, there is a small market segment for "second quality" or "salvage" ERT.* Second
quality ERT is suitable for use in alternative products such as shock cords and bungee cords, and

151d.; 19 U.S.C. §§ 1671d(b) & 1673d(b).

16 See CR at 11-4.

' Conference tr. at 12 (Booth); CR at I-3; PR at I-2.

'® CR and PR at Table IV-2.

' Table IV-2, CR at IV-3; PR at IV-2.

* CR and PR at III-1. See also conference tr. at 12-13 (Booth) (describing the differing requirements for ERT
used in underwear and swimwear).

2 CR at V-13; PR at V-6.

2ZCRatl-5, 1I-3 n.5, V-13 to V-14; PR at I-4, 1I-2 n.5, V-6.

B

*Id. at IV-1to IV-2 n.2; PR at IV-1 n.2 (second quality accounting for a *** share of the subject imports, and
a *** share of domestic production); and notes from telephone conversation with Tammy Rogers of importer
Elastomer, Inc., Sept. 11, 1998 (describing markets for second quality ERT). Collectively, such ERT is known as
"salvage" material, as opposed to "damaged" material, which has no market at all and must be wasted. Notes
from telephone conversation with Tammy Rogers of importer Elastomer, Inc., Sept. 11, 1998. 21
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commands only a fraction of the price of standard ERT.” Although this merchandise represents only a
small portion of domestic production, the merchandise accounted for nearly *** of all subject imports
and nearly *** of all subject import shipments in 1997.%

B. Yolume of Subject Imports

Section 771(7)(C)(i) provides that the “Commission shall consider whether the volume of imports
of the merchandise, or any increase in that volume, either in absolute terms or relative to production or
consumption in the United States, is significant.”?’

Subject import volumes have remained minimal throughout the entire period of investigation.
There were no imports of the subject merchandise in 1995 and 1996 and only *** pounds were imported in
full year 1997. The subject imports increased somewhat in interim 1998 but not to a significant level, with
their volume remaining at the still minimal level of *** pounds.® Although the subject imports have
increased their share of the market during the final year and a half of the period, their market share remains
small in relation to domestic consumption throughout the period, accounting for *** percent of
consumption in 1995 and 1996, *** percent of the quantity of domestic consumption in 1997, and ***
percent in interim 1998.% By value, the volume and market share of the subject imports remained minimal
throughout the period as well.*

Given the foregoing, I find that the record clearly indicates that the volume of the subject imports
is not significant.?!

C. Price Effects of Subject Imports

Section 771(7)(C)(ii) provides that, in evaluating the price effects of the subject imports, the
Commission shall consider whether (I) there has been significant price underselling by the imported
merchandise as compared with the price of domestic like products of the United States, and (II) the effect of
imports of such merchandise otherwise depresses prices to a significant degree or prevents price increases,
which otherwise would have occurred, to a significant degree.*

As an initial matter, I note that the record indicates that there is only a moderate degree of
substitutability between the subject merchandise and the domestic like product. Although the record
indicates that there is a relatively high degree of physical interchangeability between the subject and
domestic merchandise, their overall level of substitutability is limited by the small volume of the
subject imports, the significant differences in the product mix offered by the subject importers and the

¥ CR and PR at IV-1; notes from telephone conversation with Tammy Rogers of importer Elastomer, Inc.,
Sept. 11, 1998.

* Importers’ Questionnaires of Coast Pad & Trim Corp. and Elastomer, Inc.

719 U.S.C. § 1677(T)(C)().

% CR and PR at Table IV-1.  Only *** pounds of subject imports were shipped in full year 1997 and ***
pounds were shipped in interim 1998. CR and PR at Table IV-2.

» CR and PR at Table IV-2.

% CR and PR at Table IV-1 & IV-2.

*! In making this finding, I have not given less weight to the volume of subject imports that are exported by
U.S. purchasers to overseas production facilities subsequent to sale and delivery in the United States. Although
these are re-exports, there is no indication that they are temporary imports under bond, entries into free trade
zones, or bonded warehouse entries. Accordingly, as “imports for consumption,” I am required to consider them
in my volume analysis.

219 U.S.C. § 1677(7)(C)(ii). 2
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domestic producers,* and by the differences in the geographic regions served by the subject imports
and the domestic merchandise.* This moderate level of substitutability limits the importance of price
in the purchase decision. In this regard, I note that several purchasers reported that price was not the
only purchase consideration in sales involving both subject import and domestic competition and that
quality and service were important considerations as well.*

With this in mind, I believe the record clearly indicates that the subject imports have not had
significant effects on the prices of the domestic like product. Although the record evidence indicates that
the subject imports undersold the domestic product in 9 out of 10 quarterly comparisons, with margins of
underselling ranging from *** to *** percent,* even a relatively cursory examination of the record shows
that this underselling has not had significant price-suppressive or price-depressive effects. For example, if
one examines the unit prices of the domestic merchandise for comparison product 1, one can see that
underselling by the subject imports during the last four quarters of the period caused almost no price
movement on the part of the domestic merchandise.” Moreover, the single largest domestic price decline
for that product occurred in the second quarter of 1997, when imports were not even present in the
market.®® Similar price trends are evident upon an examination of the other underselling charts for the price
comparison products.® In these investigations, my examination of the price comparison data indicates that
any price impact from the subject imports during the period of investigation has been minimal, at best, and
reflects the limited level of substitutability between the subject and domestic merchandise.

In sum, the record indicates to me that the subject imports have not had a significant impact on
domestic prices during the period. In this regard, I note that this lack of any clear evidence of current price
effects from the subject imports was an important factor in my finding that there is no reasonable indication
of a threat of material injury from the subject imports.

D. Impact of the Subject Imports on the Domestic Industry

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on the
state of the industry,” including actual and potential declines in output, sales, market share, profits,
productivity, return on investments, and utilization of capacity; factors affecting domestic prices; actual
and potential negative effects on cash flow, inventories, employment, wages, growth, ability to raise
capital, investment, and existing development and production efforts of the domestic industry; and the

* In this regard, the majority of U.S. shipments of the subject imports are of second-quality ERT, while only a
small portion of the domestic merchandise is of second-quality merchandise. Similarly, there is some
differentation between the products because of the domestic producers’ use of synthetic rubber, their ability to made
certain sizes of ERT and their use of synthetic rubber or particular anti-sticking agents. CR at II-6; PR at II-4.

3 The subject importers sell ERT in limited sales areas on the East Coast and in Southern California, while the
domestic producers sell ERT on a nationwide basis. CR at V-2-3; PR at V-2.

% CR at V-12-15; PR at V-5-6.

% Table V-5, CR at V-12; PR at V-5.

*”CR and PR at Table V-2.

®1d.

* CR and PR at Table V-3 & V-4. For example, for comparison product no. 3, the price of the domestic
merchandise actually rose during the period from second quarter 1997 through first quarter 1998, despite relatively
large levels of underselling by the subject imports. CR and PR at V-4. 23
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magnitude of the margin.®* I have considered these factors within the context of the conditions of
competition I described above.™!

As 1 previously indicated, the subject imports have had minimal, if any, volume or price effects
during the period of investigation. Accordingly, I find that the record also establishes that there is no
reasonable indication that the subject imports have had an adverse impact on the condition of the domestic
industry. First, although the industry’s market share has declined somewhat in full year 1997 and interim
1998, the industry retains the overwhelming bulk of the market and the two domestic producers remain the
dominant suppliers in the market.* Moreover, the condition of the industry improved considerably during
the period, as almost all of the financial indicators of the condition of the industry (including profitability
levels, net sales, production volumes, U.S. shipments, capacity utilization, number of production workers,
and wages paid) increased significantly during the period from full year 1995 to full year 1997.* This
overall improvement continued to occur as imports began entering the market in 1997.

Moreover, although the industry’s financial indicators have generally declined somewhat in interim
1998 when compared to interim 1997, the financial indicators are at the same or a higher level on an
annualized basis in interim 1998 than in 1995, when no imports were present in the market.* In particular,
the industry’s profitability levels in interim 1998 remain significantly above its profitability levels in full
year 1995.% Thus, the condition of the industry has appeared not to be impacted at all by reason of the
subject imports.

Given the foregoing, I find that the record clearly indicates that the condition of the domestic
industry has not been adversely impacted by reason of the subject imports. The lack of any current volume
or price effects, when considered together with the overall improvement of the condition of the industry in
the face of increased import volumes, indicates to me that the subject imports have not had a more than
minimal or tangential causal nexus to any injury that may be suffered by the industry.*

“ As part of my consideration of the impact of imports, the statute specifies that the Commission is to consider
in an antidumping proceeding, “the magnitude of the dumping margin.” 19 U.S.C. § 1677(7)(C)(ii)(V). In
making my determination, I have considered the margins of dumping announced by Commerce in its notice of
initiation. 63 Fed. Reg. at 49547.

41 Id. No party has alleged that the captive production provision, 19 U.S.C. § 1677(7)(C)(iv), should be
applied.

“ The industry’s market share throughout the period has remained above *** percent. CR and PR at Table
IV-2. The industry’s market share was *** percent in 1995 and 1996, *** percent in 1997 and *** percent in
interim 1998. Id.

3 Production by the domestic industry was, in thousands of pounds, *** in 1995, *** in 1996, *** in 1997,
and *** in interim 1998. Capacity utilization increased from *** percent in 1995 to *** percent in 1997, although
it declined to *** percent in interim 1998, primarily as a result of an increase in overall capacity. U.S. shipments,
also in thousands of pounds, were *** in 1995, *** in 1996, *** in 1997, and *** in interim 1998. By value, in
thousands of dollars, U.S. shipments were $*¥** in 1995, $*** in 1996, $*** in 1997, and $*** in interim 1998.
Production workers numbered *** in 1995, *** in 1996, *** in 1997, and *** in interim 1998. Wages paid, in
thousands of dollars, were $*** in 1995, $*** in 1996, $*** in 1997, and $*** in interim 1998. CR and PR at
Table I1I-1. Net sales increased from $*** million in 1995 to $*** million in 1997, with a decline in interim
1998 to $*** million. Gross profits as a percentage of sales increased from *** percent in 1995 to *** percent in
1996 to *** percent in 1997, but then declined slightly to *** percent in interim 1998. Similarly, net operating
income as a percentage of sales was *** in 1995, ¥*¥* in 1996, *** in 1997, and *** in interim 1998. CR and PR
at Table VI-1.

“1d.

“ CR and PR at Table VI-1.

% Gerald Metals v. United States, 132 F.3rd 716 (Fed. Cir. 1997).
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III.  NO REASONABLE INDICATION OF A THREAT OF MATERIAL INJURY BY
REASON OF THE SUBJECT IMPORTS

A. General

Because I have concluded that there is no reasonable indication that the domestic industry is
materially injured by reason of the subject imports, I must also determine whether the industry is threatened
with material injury by reason of the subject imports.*’ The statute directs me to consider nine enumerated
factors when performing this threat analysis.*® In making my determination, I have considered all statutory
factors that are relevant to these investigations.*

When performing my threat analysis in these preliminary phase investigations, I have closely
considered the statutory requirement that I assess whether “further dumped or subsidized imports are
imminent and whether material injury by reason of imports would occur unless an order is issued...” before
making an affirmative threat finding.** Moreover, I have closely considered the requirement that my
determination may not be made “on the basis of mere conjecture or supposition.” Finally, I have
considered the threat factors “as a whole” when making my threat determination.

B. Vulnerability of the Industry

As an initial matter, I find that the domestic industry is not vulnerable to a threat of material injury
from the subject imports. As I described above, the two domestic producers retain the lion’s share of the
market, with their share remaining at *** percent even in interim 1998. Further, the industry remains very
profitable and is now significantly more profitable than it was in 1995, when no imports were in the
market. Moreover, nearly all of the industry’s financial indicators were at the same or higher levels in
1997 and interim 1998 than in 1995. Given these considerations, I find that the industry is not now
vulnerable to a threat of injury from the subject imports.

C. My Consideration of the Statutory Threat Factors

I have considered all of the relevant statutory threat factors when assessing whether there is a
reasonable indication that the subject imports from India threaten to materially injure the domestic industry.
For the reasons set forth below, I find that there is no reasonable indication that the domestic industry is
threatened with material injury by reason of the subject imports from India.

As required by the statute, I first considered the nature of the subsidies alleged to be provided to
the subject imports®' and whether those imports are likely to increase as a result of those subsidies. In these
proceedings, the petitioners have alleged fifteen separate programs applicable to the subject merchandise,

19 U.S.C. §§ 1673d() & 1677(7)(F).

%19 U.S.C. §1677(7)(F).

® 19 U.S.C. § 1677(7)(F)(i). In this regard, I note that Factor VII of section 1677(7)(F)(i), regarding raw and
processed agriculture products, is inapplicable. In addition, the record evidence indicates that the subject
merchandise from India is not subject to antidumping findings or remedies in any WTO member countries. CR
and PR at VII-2. See 19 U.S.C. § 1677(7)(F)(ii)(I).

%19 U.S.C. § 1673d(b) and 1677(7)(F)(ii).

119 U.S.C. §1677(7)(F)(i)(I). The statute directs me particularly to consider whether Commerce found any

export subsidies. Cf. SAA at 855 (noting that factor I involves “consideration of export subsidies™). 25
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including a number of programs that are export-related in nature.> Although I note that these subsidies
programs might otherwise provide an incentive to the Indian producer to significantly increase exports of
the subject merchandise to the United States, the record indicates that the Indian producer has not
significantly increased its shipments to the United States during recent years of the period of investigation
and appears to have no plans to do so in the imminent future.”® This suggests that the existence of subsidy
programs have not had, nor will they have, a substantial impact on the Indian producer’s exports to the
United States, particularly when considered in the context of the Indian producer’s plans to ship most of its
production to Central America and other non-U.S. export markets during the next two years.>*

I have also considered whether there is “any existing unused production capacity or imminent,
substantial increase in production capacity in the exporting country indicating the likelihood of
substantially increased imports of the subject merchandise into the United States, taking into account the
availability of other export markets to absorb any additional exports.”™> In this case, the record indicates
that the subject Indian producer does not have *** during the next two years.® The producer does,
however, have substantial unused capacity available to increase exports to the United States.” Although
this fact might normally indicate that a producer has an incentive to substantially increase its shipments to
the United States, the record in these investigations indicates that it is unlikely that the Indian producer will
ship substantially increased volumes of merchandise to the United States in the imminent future.

In this regard, I have carefully considered the circumstances surrounding the Fruit of the Loom
sale, which involves a substantial volume of merchandise and was awarded by Fruit of the Loom to the
Indian producer in mid 1998.*® The circumstances of this sale indicate that it is unlikely that the Indian
producer will substantially increase its exports to the United States in the imminent future. Both Fruit of
the Loom and the Indian producer report that the Indian producer plans to begin shipping merchandise on
this sale to Central American locations within six months of the date of this determination. ***. Because
the parties involved in this arrangement have clearly stated that they intend to discontinue imports into the
United States for this sale, this sale will not result in a substantial and continued increase in imports of the
subject merchandise to the United States in the imminent future, even though the subject Indian producer
now has excess production capacity.

Moreover, the record evidence indicates that production on the Fruit of the Loom sale will occupy
most of the excess production capacity of the Indian producer during the next two years.*® Apparently as a
result of this sale, the Indian producer projects that its capacity use rate will be *** percent in its fiscal year
1998 and close to *** percent in fiscal 1999.° The producer also projects that this increase in production
will result in a peak level of shipments to the United States in fiscal 1998 of *** pounds, equivalent to less
than *** percent of the total U.S. market in 1997. Further, the Indian producer is projecting that its
shipments to the U.S. will drop by nearly *** in fiscal 1999, primarily because it will no longer be shipping

2 CR and PR at I-1-2.

% CR and PR at Tables IV-2 & VII-1.

 CR and PR at Table VII-1 & VII-1-2.

319 U.S.C. §1677(T)F)@E)(D).

% CR and PR at Table VII-1, n. 2.

%" The Indian producer had a relatively low capacity use rate of *** percent in fiscal 1997 and a rate of ***
percent in Jan.-June 1998. CR and PR at Table VII-1.

% According to Fruit of the Loom, it decided to award its ERT supply contract to the Indian producer in mid
1998. CRat V-12-13. Fruit of the Loom estimates that its annual consumption volume is approximately ***
pounds, or *** percent of apparent consumption in 1997. CR at V-13.

% The Indian producer had excess capacity of approximately *** pounds in 1997, while the estimated annual
needs of Fruit of the Loom were approximately *** pounds. CR and PR at VII-2.

% CR and PR at Table VII-1. 26
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its Fruit of the Loom sales though the United States. Thus, although I recognize that there will be
increased U.S. imports by the Indian producer for a temporary period in 1998, I do not find that this
temporary increase is a sufficient indication of a threat of imminent and continued material injury by reason
of subject imports. Accordingly, I find that the underutilized capacity of the Indian producer will not result
in substantially increased imports of the subject merchandise in the imminent future nor does it indicate that
there is a likelihood of material injury to the industry “unless an order is issued.”!

I have also examined whether there has been “a significant rate of increase of the volume or market
penetration of imports of the subject merchandise indicating the likelihood of substantially increased
imports.”? In this case, I believe that, in the context of this market, an increase in the subject import’s
market share to *** percent in interim 1998 does not represent a significant increase in the volume or
market penetration of the subject imports indicating the likelihood of substantially increased imports.
Moreover, although the Fruit of the Loom sale may be a significant loss to the domestic producers, I
believe (as I explained above) that it does not represent a sale that indicates a significant future increase in
subject import volumes.%

Similarly, I have examined “whether imports of the subject merchandise are entering at prices that
are likely to have a significant depressing or suppressing effect on domestic prices and are likely to increase
demand for further imports.”* As I explained in my injury views above, the record shows that the subject
imports have not had significant price effects on the price of domestic merchandise. I do not believe that
there is any record evidence to suggest that there will be any significant change in the manner in which the
subject imports compete with the domestic merchandise in the imminent future. Accordingly, I find it
unlikely that the subject imports will have significant price-depressing or price-suppressing effects on
domestic prices in the imminent future. :

I'have also considered the levels of “inventories of the subject merchandise.”® Although the
inventory levels of U.S. importers have increased during the last year of the period of investigation, foreign
inventories have declined by a similar amount. Thus, the overall level of subject merchandise inventories
have remained relatively stable.*® Moreover, the record shows that reported U.S. inventories are, for the
most part, held for existing accounts or are pre-sold and awaiting delivery to the customer.” Accordingly,
I do not find that inventory levels of the subject merchandise support a finding of a threat of material
injury.

119 U.S.C. §1677(N)(F)(ii).

219 U.S.C. §1677(N)(F)(i)(II).

% In this regard, as I previously indicated, I have taken into account the fact that additional shipments on the
Fruit of the Loom that will be imported to the United States during the next half-year. The record indicates that
these imports will amount to approximately *** pounds in the remainder of 1998. CR at VII-1 & Table VII-1.
The record also indicates that imports will decline significantly thereafter when shipments on the sale begin to be
shipped directly to Central America. I have taken this latter decline into account in finding that there is not a
likelihood of a significant increase in imports into the United States.

Moreover, the existence of the Fruit of the Loom contract strongly suggests that there is little likelihood of
substantial, continued increases in import volumes from India because the Indian producer has, in essence,
undertaken to use its remaining production capacity to produce all of Fruit of the Loom’s requirements in the next
two years. Accordingly, the producer’s commitment to ship Fruit of the Loom’s anticipated volume requirements
under the terms of the contract significantly limits the ability of the Indian producer to increase its shipments to the
U.S. market. Given these facts, I find that the volume and market share increases exhibited by the subject imports
are not significant and do not indicate a likelihood of substantially increased import volumes in the future.

%19 U.S.C. §1677(7)F)()(III).

%19 U.S.C. §1677(T)F)()(V).

% CR at VII-1 & IV-1.

¢ CR at VII-1-2; PR at VII-1. 27
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I am also directed to consider whether there is a “potential for product-shifting if production
facilities in the foreign country, which can be used to produce the subject merchandise, are currently being
used to produce other products.”® Here, the record evidence suggests that there is a minimal potential for
product shifting between cut rubber thread and ERT by the Indian producer.®® Despite this, there is little
indication in the record that the subject producer has actually shifted production between these products to
increase shipments to the United States during the period of investigation, or that it intends to do so in the
future.

I also examined “the actual and potential negative effects on the existing development and
production efforts of the domestic industry, including efforts to develop a derivative or more advanced
version of the like product.”” In this case, the minimal volume levels of the subject imports have not had a
significant impact on the production and development efforts of the industry. This is borne out by the fact
that the domestic industry has been able to spend more on capital investments and R&D in 1997 when
imports were in the market than in 1995 when they were not.”" Accordingly, the record clearly indicates
that the subject imports have had, and will continue to have, a minimal impact on the industry’s ability to
finance production and development efforts.”

Finally, I am required by the statute to consider “any other demonstrable adverse trends that
indicate the probability that there is likely to be material injury by reason of imports (or sale for
importation) of the subject merchandise (whether or not it is actually being imported at the time).”” I do
not find that the record in these investigations indicates that there are any demonstrable adverse trends
suggesting that the subject imports will imminently materially injure the industry.

Accordingly, I find that the domestic industry is not threatened with material injury by reason of
the subject imports.

CONCLUSION
For the foregoing reasons, I find that there is no reasonable indication that the domestic industry

producing ERT is materially injured or threatened with material injury by reason of the subject imports
from India.

®19U.S.C. §1677(T)(F)({E)(VI).

% CR at VII-1.

"19U.S.C. §1677(7)(F)(@)(VIII).

" CR at Table VI-3.

™ See, e.g., CR and PR at Table VI-8.

719 U.S.C. §1677(NFE){H)(IX) 23
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PART I: INTRODUCTION

BACKGROUND

These investigations were instituted in response to a petition filed by counsel for Fulflex, Inc.,
Middletown, RI; and two subsidiaries of M-Tec Corp., Elastomer Technologies Group, Inc. (Elastomer
Tech), Stuart, VA, and RM Engineered Products, Inc., North Charleston, SC (together referred to as
“Elastotec”), on August 18, 1998, alleging that an industry in the United States is materially injured and
threatened with material injury by reason of subsidized and less-than-fair-value (LTFV) imports of elastic
rubber tape from India.' Information relating to the background of the investigations is provided below.?

Date Action

August 18, 1998 ... Petition filed with Commerce and the Commission; institution of Commission
investigations (63 FR 45255, August 25, 1998)

September 8, 1998 .. Commission’s conference®

September 16, 1998 . Commerce’s notices of initiation (63 FR 49546 and 49549, September 16, 1998)

October 2, 1998 .. .. Commission’s vote and determination transmitted to Commerce

Elastic rubber tape has not been the subject of any previous Commission investigations.
ALLEGATIONS OF LTFV SALES AND SUBSIDIES

Petitioners provided Commerce with allegations of LTFV sales based on constructed export price
(CEP) compared with both normal value and constructed value. Because most sales by Garware
Elastomerics, Ltd. (Garware), the sole Indian producer of elastic rubber tape, are through its importer in
the United States, petitioners based U.S. price on CEP, using prices and offers for sale by the exporter to
unaffiliated purchasers in the United States in April and June of 1998. The petitioners alleged LTFV
margins of 50 to 70 percent based on normal value and 39 to 55 percent based on constructed value.
Commerce recalculated the estimated margins to be 49.43 to 66.51 percent based on normal value and
28.93 to 43.66 percent based on constructed value (app. A).

Petitioners alleged that a wide variety of programs provide subsidies to producers and exporters of
the subject merchandise in India, but stated that they were unable to obtain detailed information on the
exact levels of such benefits. Petitioners added, however, that the total subsidies previously found by
Commerce and the European Union (EU) on nine of the cited programs amounted to about 50 percent (37
percent on programs examined by the EU and 13 percent on programs examined by Commerce).
Commerce did not estimate the value to Garware of any of the following programs that it will examine in
its countervailing duty investigation:

! For purposes of these investigations, elastic rubber tape is vulcanized non-cellular rubber strips, of either
natural or synthetic rubber, 0.006 inch to 0.100 inch (0.15 mm to 2.54 mm) in thickness and 1/8 inch to 1-5/8
inches (3 mm to 42 mm) in width, generally used in swimwear and underwear, as covered by subheading
4008.21.00 of the Harmonized Tariff Schedule of the United States (HTSUS), a subheading that includes other

products. The most-favored-nation tariff rate for this subheading, applicable to imports from India, is 0.7 percent
ad valorem.

? Federal Register notices cited in the tabulation are presented in app. A. .

3 A list of witnesses appearing at the conference is presented in app. B. L1
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Passbook/duty entitlement passbook schemes;

Export promotion capital goods scheme;

Export processing zones/export oriented units programs;

Income tax exemption scheme;

Pre-shipment export financing;

Post-shipment export financing;

Import mechanism (sale of import licenses);

Exemption of the interest tax on export credits;

Re-discounting of export bills abroad;

. Programs operated by the Small Industries Development Bank of India;
. Special imprest licenses;

. Market development assistance;

. Special benefits to export and trading houses and super star trading houses;
. Duty drawback on excise taxes; and

. Pre-shipment export financing in foreign currency.

SORNNUEWN —
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SUMMARY DATA

A summary of data collected in the investigations is presented in appendix C, table C-1. U.S.
industry data are based on questionnaire responses of the petitioners, which accounted for all known U.S.
production of elastic rubber tape during the period for which data were collected (January 1995-June
1998). Data for U.S. imports are based on questionnaire responses of importers that account for virtually
all imports of the subject product into the United States. As far as can be determined, there have been no
imports of the subject product from countries other than India.* Except in table titles, the terms “elastic
rubber tape,” “rubber tape,” and “tape” are used interchangeably for the subject product.

THE PRODUCT

Elastic rubber tape’ is an intermediate product used in the production of underwear, swimwear,
sportswear, fitted bed sheets, health care products (mainly disposable surgical masks, caps, and shoe
covers), expandable partitions and inside pockets of luggage, and other products to provide an
automatically adjustable fit. It is manufactured in different formulations to accommodate the needs of
different users and in a variety of thicknesses and widths that make it easily handled and well-suited for
different applications. In most applications it is inserted directly into tunnels of fabric made to receive it.

The bulk of U.S. consumption is in the trimming of leg openings of various kinds of apparel, particularly
underwear and swimwear.

Manufacturing Facilities, Production Employees, and Interchangeability

The production process used to manufacture elastic rubber tape is similar worldwide and consists
of four stages: (1) blending, or producing the desired rubber formulation; (2) calendering, or rolling the
formulation into sheets of a desired thickness; (3) vulcanizing the sheets; and (4) slitting, or cutting the
sheets to the desired width. In the first stage, rubber in the form of bales, calendered slabs, or crumbs is

* Conference transcript, pp. 55-56.

3 All elastic rubber tape previously or currently produced in or exported to the United States is believed to fall
within the given definition (scope) of the product. 2
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heated and mixed with oil and chemical additives, antioxidants, and vulcanization agents to impart specific
physical characteristics that are desired in the final product.® Natural rubber is most often used as the
basic raw material, although for some applications synthetic rubber is used, or a combination of both. In
the second stage, the rubber compound is rolled, or “calendered,” by heavy equipment into sheets of
various thicknesses, depending on its ultimate application. In the third stage, the rolled rubber sheet is
vulcanized, or “cured.” Finally, the sheets are slit to specific widths. In order to prevent sticking of the
rubber tape during shipment and use, it is usually coated with talc or a silicone compound. The tape is
packed unwound in cartons weighing 15 to 30 pounds. The equipment and production and related workers
used to produce elastic rubber tape are also used to produce cut rubber thread, rubber sheet, and
bandages.?

Despite the similarities in production techniques, differences in rubber formulations exist between
the domestic and imported products. Petitioners state that domestic formulations include natural rubber,
synthetic rubber and combinations of natural and synthetic rubber, dependmg upon customer
requlrements ® whereas, respondents report that the Indian rubber tape is produced using natural rubber
only."® According to one producer, the substitution of synthetic rubber and polymeric blends for natural
rubber allows tape with reduced thickness and width to be produced, which reduces cost.!" Use of synthetic
rubber and polymeric blends also provides better resistance to mineral oil and ozone.'? Petitioners also
state that a wider range of sizes of tape is domestically produced.”® The Indian producer, however, is
generally capable of making the same range of sizes of tape produced domestically, and the current range
of imported product satisfies the main segments of the domestic market (underwear and swimwear).'* U.S.
and Indian producers each offer a standard product line of tapes that meet the bulk of users’ needs and can
produce less common varieties on special order. A significant quantity of the imported tape has been
substandard material sold to non-traditional segments of the market. A further discussion of these sales is
presented in Part IV of this report, “U.S. Imports, Apparent Consumption, and Market Shares.”

¢ The general properties imparted by the blending process through the use of additives and extenders are heat
resistance (enabling the rubber to withstand laundering) and elasticity retention (enabling it to maintain elastic
strength throughout repeated use). The degree to which the tape retains its elastic ability is measured by the
industry in terms of “modulus retention”-the percent of original elasticity remaining after exposure to a certain
temperature for a certain length of time. The exact modulus retention of the batch produced is designed to meet
the needs of a specific market or buyer. Specific properties incorporated during blending include, for example,
resistance to seawater, chlorine, perspiration, and suntan lotions. There is no standardized notation or
nomenclature for the various rubber formulations of elastic rubber tape.

7 Vulcanization is the process of reacting rubber with sulfur or other additives to prevent tackiness when warm

and brittleness when cool, and to otherwise improve the useful properties of rubber such as strength, elasticity and
abrasion resistance.

8 Elastotec producer’s questionnaire, p. 7, and Fulflex, producer’s questionnaire, p. 4.
® Conference transcript, pp. 52-54.

1 Tbid., pp. 63, 69-70.

!! Fulflex, producer’s questionnaire, p. 13.

12 Ibid.

13 Conference transcript, p. 94.

14 Tbid., pp. 94-95.



Channels of Distribution

U.S. producers sell substantially all of their product directly to end users—i.e., firms that use elastic
rubber tape in the manufacture of their products. Although the tape is sold and delivered domestically, it is
not necessarily consumed domestically. Several manufacturers of underwear and swimwear have offshore
affiliates to which they ship their purchased tape for actual consumption, i.c., incorporation into the
garment.

The Indian producer currently sells to U.S. end users through two importers. Although the two
importers are legally independent of the Indian producer, one (Elastomer, Inc.) was specifically created to
market the Indian products, and the Indian producer itself negotiates all sales and prices. U.S. and Indian
producers compete head to head in the subject product’s major markets.

Like Product Issues

This section presents information related to the Commission’s “domestic like product”
determination. Petitioners contend that elastic rubber tape, as defined by Commerce in its initiation notice,
identifies a specific U.S. product “like” the imported article subject to investigation, and that the petitioners
as a whole of this like product constitute the relevant industry in the United States. Respondents, however,
argue that “knitted elastic tape (also called braided or crocheted) should be included in the like product
definition, and knitted tape producers should be included in the domestic industry.”* Respondents add that,
“Although there are minor variations” between elastic rubber tape and knitted elastic tape, “there are no
clear dividing lines, and the Commission should find that these products constitute one domestic like
product.”®

Khnitted/braided/crocheted/woven elastic rubber tape is most commonly referred to in the industry
as “crocheted elastic tape” or “CET.” CET is a product made from extruded rubber thread (either of
natural rubber or synthetic rubber)'” or cut rubber thread and functions similar to elastic rubber tape for
similar uses, but generally not for the exact same applications. Extruded rubber thread is a continuous
filament, round and relatively small in cross section, produced by extruding a rubber emulsion through
small holes, a process requiring completely different equipment than that used for calendering and slitting.
Cut rubber thread, on the other hand, is made by the same process as elastic rubber tape. The major
difference is its relatively small size and approximately square cross-sectional shape (the width/thickness of
cut rubber thread ranges from 0.027 inch to 0.064 inch). Because of the small size and relative fragility of
extruded and cut rubber thread, they can’t be used directly in apparel as is elastic rubber tape. They must
first be combined with a non-elastic textile fabric into the form of a braid, knit, or weave--an additional
process which not only adds to the cost of manufacture, but also reduces their overall elasticity.'® Although
the finished product, CET, is more expensive than elastic rubber tape and is not substituted for tape
indiscriminately, it can be and is used by apparel manufacturers for the form fitting of garments (such as
the leg openings of diapers) where the additional cost and reduced elasticity are overridden by other

% Post-conference brief on Behalf of Garware and Elastomer, pp. 1-2.
1% Tbid, pp. 3-4.
' The most common extruded rubber thread made of synthetic rubber is Spandex.

'® Petitioners report that only 20 percent of the rubber’s original elasticity is retained after combination with the
fabric. Spandex threads are even smaller than those made from natural rubber and may be spun into a yarn before
combination with a fabric. 14
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considerations.'® Neither of the petitioners produces CET or extruded rubber thread. They do, however,
produce cut rubber thread. Most of the petitioners’ cut rubber thread is not further finished for use in
garments but is used directly in the wrapping of the inner layers of golf balls.

19 #** stated that although CET is more expensive on a per-pound basis, it is not necessarily more expensive on a

per-yard basis, since CET weighs less per yard than elastic rubber tape. Ls
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PART II: CONDITIONS OF COMPETITION IN THE U.S. MARKET

MARKET SEGMENTS/CHANNELS OF DISTRIBUTION

Elastotec sells mainly to apparel manufacturers, particularly manufacturers of undergarments.
Fulflex sells mainly to manufacturers of swimwear, but also sells to some undergarment manufacturers.'
Both domestic producers and importers sell primarily to end users. Elastotec and Fulflex reported that ***
percent of their respective sales are under contract. Both importers reported that through June 1998, all
sales of elastic rubber tape were spot sales rather than sales under a contract.?

SUPPLY AND DEMAND CONSIDERATIONS

U.S. Supply

Domestic Production

Based on the available information, it appears that U.S. producers of elastic rubber tape are able to
respond to price increases with relatively large changes in the quantity of shipments of elastic rubber tape.
The main factors contributing to this responsiveness are the increased capacity of domestic producers since
1995, low levels of capacity utilization, and the ability to alter their product mix.

Industry capacity

Capacity for domestic production has increased by 25 percent since 1995. Capacity utilization
increased from 1995 through 1997, to *** percent in the first half of 1997, then fell to *** percent in the
first half of 1998, Inventories of domestic elastic rubber tape declined in 1996, both on a quantity basis
and as a percentage of production, but have since increased. At the end of June 1997, domestic inventories
were *** percent of the previous 6 months’ production. At the end of June 1998, inventories were ***
percent of the previous 6 months’ production.

Export markets

Exports of elastic rubber tape are a fairly small share of domestic production. Exports of elastic
rubber tape were *** percent of production in 1995, *** percent in 1996, and *** percent in 1997. In the
first half of 1998, exports declined to *** percent of production.

Production alternatives

Domestic producers manufacture both elastic rubber tape and other products using the same
equipment and production workers. Products include cut rubber thread, gaskets, and material for
bandages. *** estimated that *** percent of equipment and production related workers used for elastic
rubber tape are allocated to these other products.

! Conference transcript, p. 26.

2 *+x Respondents have stated that the arrangement with *** “was not a binding contract, but an arrangement
that set forth an anticipated course of dealing” (post-conference brief, pp. 27-28) because the quantity of shipments
was not fixed. Respondents’ post-conference brief exhibit 12 is a letter from *** . -1
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Subject Imports Supply

Based on the available information, Indian producers of elastic rubber tape are currently likely to
be relatively unresponsive to changes in the price of elastic rubber tape in the U.S. market because of the
relatively small share of production devoted to alternative products and the lack of alternative markets.

The only known Indian producer, Garware, indicated in its exporter questionnaire that elastic
rubber tape accounted for the majority of its total sales, *** percent on a quantity basis.> Shipments to the
U.S. market in the first 6 months of 1998 totaled ***. This was *** percent of Garware’s total shipments
of elastic rubber tape in this period.

Industry capacity

Production of elastic rubber tape by Garware began in fiscal 1996 (4/96-3/97) and production
capacity is reported to be *** per year.* This is approximately *** percent of the production capacity of
domestic producers. Indian production capacity has not changed since fiscal 1996.

Alternative markets

The share of sales to alternative markets has decreased as shipments to the U.S. market have
increased. Home market sales accounted for *** percent of shipments on a quantity basis in the first 6
months of 1997; exports to markets other than the United States accounted for *** percent. In the first 6
months of 1998, home market sales accounted for *** percent of all shipments; exports to markets other
than the United States accounted for *** percent.

Garware has projected that for all of fiscal year 1998, that is April 1, 1998 through March 31,
1999, home market sales will be *** percent of its total shipments and exports to countries other than the
United States will increase to *** percent of all shipments. Exports to the United States are projected to be
*¥* percent of all shipments. In subsequent years shipments to the United States are projected to be an
even smaller share of total shipments.’

3 k%%

4 Petitioners correctly note in their post-conference brief (at p. 28) that Garware’s response to the Commission’s
questionnaire in these investigations conflicts with its publicly asserted claims of capacity. Garware’s
questionnaire response lists its capacity at *** pounds per year. However, Garware’s internet World Wide Web
site (http://www.gelindia. com/mfg htm) states that “We are equipped with State of the Art machinery to produce
3000 MT per annum of Strip Rubber Elastic Tape.” Thus, its publicly stated annual capacity would be 6.61
million pounds.

3 Respondents report that they anticipate a change in Garware’s arrangement with ***, Currently, elastic rubber
tape is sold to ***, and then shipped to a “kit location” in the United States where all the materials needed to
assemble a specific quantity of garments are brought together before being exported for assembly. Per a letter from
**¥ to ***, included as exhibit 8 in respondents’ post-conference brief, a general agreement has been reached to

ship elastic rubber tape directly from India to **¥, the location of one of the purchaser’s assembly operations. This
may constitute a significant alternative market.

I1-2
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U.S. Demand

Demand Characteristics

Importer *** reports that demand for elastic rubber tape has decreased since 1996 because knitted
and woven elastic products have become less expensive, some domestic apparel manufacturers have shifted
their production to off-shore facilities, and some purchasers have switched to other elastic fabrics because
of some consumers’ allergies to natural latex rubber. Importer *** reports that demand and prices are

down significantly since 1996. Both domestic producers stated that demand has been fairly stable, except
for seasonal fluctuations.

Substitute Products

There is some substitutability between elastic rubber tape and materials described as braids and
wovens, or knitted or crocheted elastic tape. These fabrics are woven of elastic threads, or elastic threads
and other materials. Elastic rubber tape is used in widths of 1/8 inch and up, and is used bare. It may be
sewn into a hem or similar part of a fabric. Elastic rubber tape and wovens or braids of extruded rubber
thread are not generally used in the same applications. Elastic rubber tape is generally le<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>