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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation No. 731-TA-748 (Final)

ENGINEERED PROCESS GAS TURBO-COMPRESSOR SYSTEMS FROM JAPAN

DETERMINATION

On the basis of the record" developed in the subject investigation, the United States International
Trade Commission determines,” pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C.
§ 1673d(b)) (the Act), that an industry in the United States is materially injured by reason of imports from
Japan of engineered process gas turbo-compressor systems, whether assembled or unassembled, and
whether complete or incomplete, that have been found by the Department of Commerce to be sold in the
United States at less than fair value (LTFV). The subject imports are provided for in subheadings
8414.80.20, 8414.90.40, 8419.60.50, 8406.81.10, 8406.82.10, 8406.90.20 through 8406.90.45,
8483.40.50, 8501.53.40, 8501.53.60, 8501.53.80, and 9032.89.60 of the Harmonized Tariff Schedule of
the United States.

BACKGROUND

The Commission instituted this investigation effective May 8, 1996, following receipt of a petition
filed with the Commission and the Department of Commerce by Dresser-Rand Company, Corning, NY.
The final phase of the investigation was scheduled by the Commission following notification of a
preliminary determination by the Department of Commerce that imports of engineered process gas turbo-
compressor systems, whether assembled or unassembled, and whether complete or incomplete, from Japan
were being sold-at LTFV within the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice
of the scheduling of the Commission’s investigation and of a public hearing to be held in connection
therewith was given by posting copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register of December 26, 1996
(61 FR 68053). The hearing was held in Washington, DC, on April 24, 1997, and all persons who
requested the opportunity were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Commissioner Crawford dissenting.






VIEWS OF THE COMMISSION

Based on the record in this investigation, we determine that an industry in the United States is
materially injured by reason of imports of engineered process gas turbo-compressor systems (“EPGTCs”)
from Japan that have been found by the Department of Commerce (“Commerce™) to be sold in the United
States at less than fair value (“LTFV”).!
L DOMESTIC LIKE PRODUCT AND INDUSTRY

A. In General

To determine whether an industry in the United States is materially injured or threatened with
material injury by reason of the subject imports, the Commission first defines the “domestic like product”
and the “industry.” Section 771(4)(A) of the Tariff Act of 1930 as amended (“the Act”) defines the
relevant industry as the “producers as a [w]hole of a domestic like product, or those producers whose
collective output of a domestic like product constitutes a major proportion of the total domestic production
of the product.” In turn, the Act defines “domestic like product” as “a product which is like, or in the
absence of like, most similar in characteristics and uses with, the article subject to an investigation.”

Our decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and we apply the statutory standard of “like” or “most similar in characteristics and uses”

on a case-by-case basis.” No single factor is dispositive, and the Commission may consider other factors it

! Commissioner Crawford determines that an industry in the United States is not materially injured or threatened
with material injury by reason of imports of engineered process gas turbo-compressor systems from Japan that have
been found by Commerce to be sold in the United States at LTFV. Because she finds that there were no imports of
subject merchandise during the twelve month period preceding the filing of the petition, she finds that subject
imports are negligible, which, by operation of law, precludes an affirmative determination of present material injury
by reason of the subject imports. She further finds that the domestic industry is not threatened with material injury
by reason of subject imports. See Dissenting Views of Commissioner Carol T. Crawford. She joins sections I and
II of these Views.

2 19U.S.C. § 1677(4)(A).

> .

4 19U.S.C. § 1677(10).

5 See, e.g., Nippon Steel Corp. v. United States, Slip Op. 95-57 at 11 (Ct. Int’l Trade Apr. 3, 1995). The
Commission generally considers a number of factors including: (1) physical characteristics and uses;

(continued...)



deems relevant based on the facts of a particular investigation.® The Commission looks for clear dividing
lines among possible like products, and disregards minor variations.” Although the Commission must
accept the determination of Commerce as to the scope of the imported merchandise sold at LTFV, the
Commission determines what domestic product is like the imported articles Commerce has identified.*

In its final determination, the Department of Commerce has defined the imported articles subject
to this investigation as follows:

[Tlurbocompressor systems (i.e., one or more "assemblies" or "trains") which are comprised of
various configurations of process gas compressors, drivers (i.e., steam turbines or motor-gear
systems designed to drive such compressors), and auxiliary control and lubrication systems for use
with such compressors and compressor drivers, whether assembled or unassembled, and whether
complete or incomplete. One or more of these turbo-compressor assemblies or trains may be
combined. The systems covered are only those used in the petrochemical and fertilizer industries,
in the production of ethylene, propylene, ammonia, urea, methanol, refinery and other
petrochemical products. This investigation does not encompass turbocompressor systems
incorporating gas turbine drivers, which are typically used in pipeline transmission, injection, gas
processing, and liquid natural gas service. '

Compressors are machines used to increase the pressure of a gas or vapor, or mixture of
gases and vapors. Compressors are commonly classified as reciprocating, rotary, jet, centrifugal,
or axial (classified by the mechanical means of compressing the fluid), or as positive-displacement
or dynamic-type (classified by the manner in which the mechanical elements act on the fluid to be
compressed). Subject compressors include only centrifugal compressors engineered for process
gas compression, €.g., ammonia, urea, methanol, propylene, or ethylene service.

Turbines are classified (1) as steam or gas; (2) by mechanical arrangement as single-
casing, multiple shaft, or tandem-compound (more than one casing with a single shaft); (3) by flow
direction (axial or radial); (4) by steam cycle, whether condensing, non-condensing, automatic
extraction, or reheat; and (5) by number of exhaust flows of a condensing unit. Steam and gas
turbines are used in various applications. Only steam turbines dedicated for a turbocompressor
system are subject to investigation.

A motor and gear box may used as a compressor driver in lieu of a steam turbine. A
control system is used to monitor and control the operation of a turbo-compressor system.

5 (...continued)
(2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions of the products;
(5) common manufacturing facilities, production processes and production employees; and, where appropriate, (6)
price. See id. at n.4, 18; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’l Trade 1996).

¢ See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

’ Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct. Int’1 Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991).

¥ Hosiden Corp. v. Advanced Display Manufacturers, 85 F.3d 1561, 1567-68 (Fed. Cir. 1996) (Commission may
find a single like product corresponding to several different classes or kinds defined by Commerce); Torrington, 747
F. Supp. at 748-752 (affirming Commission determination of six like products in investigations where Commerce
found five classes or kinds).



A lubrication system is engineered to support a subject compressor and steam turbine (or
motor/gear box).

A typical EPGTS?’ consists of one or more compressors driven by a turbine (or in some
cases a motor drive). A compressor is usually installed on a base plate and the drive is installed on
a separate base plate. The turbine (or motor drive) base plate will typically also include any
governing or safety systems, couplings, and a gearbox, if any. The lube and oil seal systems for
the turbine and compressor(s) are usually mounted on a separate base plate.

The scope of this investigation covers both assembled and unassembled EPGTS from
Japan. Because of their large size, EPGTS and their constituent parts are typically shipped
partially assembled (or unassembled) to their destination where they are assembled and/or
completed prior to their commissioning.

' The scope of this investigation also covers “complete and incomplete” EPGTS from
Japan. A “complete” EPGTS covered by the scope consists of all of the components of an EPGTS
(i.e., process gas compressor(s), driver(s), auxiliary control system(s) and lubrication system(s))
and their constituent parts, which are imported from Japan in assembled or unassembled form,
individually or in combination, pursuant to a contract for a complete CPGTS system in the United
States. An “incomplete” EPGTS covered by the scope of this investigation consists of parts of an
EPGTS imported from Japan pursuant to a contract for a complete EPGTS in the United States,
which taken altogether, constitute at least 50 percent of the cost of manufacture of the complete
EPGTS of which they are a part.

Specifically excluded from the scope of the investigation are spare parts that are sold separately
from a contract for an EPGTS. Parts or components imported for the revamp or repair of an existing
EPGTS, or otherwise not included in the original contract of sale for the EPGTS of which they are
intended to be alpart, are expressly excluded from the scope of the investigation.'

EPGTC systems are integral components in the production of ethylene, propylene, ammonia, urea,
and methanol. In the production stream of these products, EPGTC systems provide necessary pressure at
certain points in the production stream to remove unwanted substances and at other points to temporarily
refrigerate certain substances that loop in and out of the process. The systems, or "trains" as they are
known in the industry, are large in scale and consist of at least one compressor (sometimes two or more are

in the same train), a driver (a steam turbine or motor to run the compressor(s)), and auxiliary components

° Commerce has used the acronym “EPGTS” to define the subject merchandise. Throughout the Commission
Report and Preliminary Determination, the subject merchandise was referred to as “EPGTCs”. Unless specifically
discussing the Commerce notice, we continue to refer to the systems as EPGTCs.

12 62 Fed. Reg. 24394-95 (May 5, 1997).



(chiefly a lubrication syste:n and electronic control system), all of which are custom engineered to the
specific parameters and needs of the plant producing the chemical product."

B. Domestic Like Product Issues

In the preliminary phase of this investigation, the Commission examined two domestic like
product issues: (1) whether the domestic like product should be defined more broadly than the subject
merchandise to include specially engineered transport gas systems; and (2) whether incomplete and/or
unassembled EPGTC systems constituted a separate like product. The Commission found that given the
differences in general physical characteristics, end uses, and the complete lack of interchangeability
between specially engineered transport gas systems and the engineered process gas systems, transport gas
systems should not be included in the domestic like product. Additionally, the Commission employed a
semi-finished products analysis and determined that unfinished and/or unassembled systems were part of
the same domestic like product as the finished systems because the unassembled or incomplete systems
were dedicated for use in the finished system, and there is no independent market or uses for the
unfinished or incomplete s;fstems.12 No party has argued in the final phase of this investigation that
engineered transport gas systems should be included in the domestic like product or that incomplete and/or
unfinished systems should be a separate like product. No additional evidence has been uncovered in this
final phase of this investigation which would indicate that we should revisit either of these domestic like
product issues.”

In the preliminary phase of this investigation, the Commission requested that the parties comment

in any final phase of the investigation concerning whether replacement parts or “revamps” should be
g g P p P

'!' Confidential Report (“CR”) at I-3, Public Report (“PR”) at I-3.

'? Engineered Process Gas Turbo-Compressor Systems from Japan, Inv. No. 731-TA-748 (Preliminary), USITC
Pub. 2976 at 5-7. (“Preliminary Determination”).

" The scope has been clarified by Commerce in its final determination to indicate that “incomplete” EPGTS
covered by the scope of the investigation consist of parts of an EPGTS imported from Japan pursuant to a contract
for a complete EPGTS, which taken together, constitute at least 50 percent of the cost of manufacture of the
complete EPGTC system of which they are a part. 62 Fed. Reg. 24395 (May 5, 1997).

6



included in the domestic like product. Petitioner argues that revamps and replacement parts are not part

15 We decline to

of the domestic like product. Respondent has taken no consistent position on this issue.
include revamps, replacement parts, and repairs in the domestic like product for the reasons set forth
below.

We do not find that the six factor test supports expanding the like product to include such
revamps and replacement parts.'® First, the physical characteristics and end uses of EPGTC systems are
distinct from those of replacement parts or revamps.'” While the components may share some
characteristics with the system, they are by definition only part of the system. Second, there is also some
distinction in end use between an EPGTC system and its component parts. Replacement parts and
revamps are used to enable the system to operate (or in the case of revamps, increase efficiency and
performance), whereas the end use of the complete system is to compress gas. Third, with respect to
customer perceptions, purchasers reported only limited competition between EPGTC systems and

aftermarket products (e.g. consideration of used, rebuilt, or salvaged compressor systems).’* EPGTC

systems are not interchangeable with parts of that system.

!4 Preliminary Determination: at 7, n.32.

'3 In the preliminary phase of this investigation, respondent did not argue for a different domestic like product.
Only in an attachment to its posthearing brief in response to Commissioner questions concerning the domestic like
product considerations did respondent argue that revamps, replacement parts, and repairs (“aftermarket products™)
are within the domestic like product, using either the traditional factors that the Commission generally examines or
using a semifinished product analysis. Respondent’s Posthearing Brief at I-8.

16 Respondent’s analysis compares the components of a revamp or replacement part with the corresponding
components in an EPGTC system. Respondent’s Posthearing Brief at I-8. We believe, however, that the appropriate
analytical framework is a comparison of revamps or replacement parts with the finished systems. Additionally,
respondent’s argument that the like product should be expanded to include revamps, repairs and replacement parts
appears to seek inclusion of the process of repairing an EPGTC system, or the process of revamping an EPGTC
system, in addition to any “replacement parts” used in a revamp or repairs. As defined by the statute, “domestic like
products” include products, not processes or services. See generally 19 U.S.C. § 1677(10). Services are not
covered under the antidumping statute. While the alternative semifinished analysis proffered by respondents may be
appropriate in cases involving parts and components, we do not believe that it is appropriate to use for inclusion of
services, and we decline to do so here.

7 CR at I-9, PR at I-6-7.

' CRatlI-10, PR at I-7.



Fourth, EPGTC sy-iems and revamps or replacement parts also are sold through different channels
of distribution. EPGTC systems are sold generally to engineering construction contractors who contract
for the design and building of the required EPGTC system for plant operators. Conversely, plant operators
typically purchase revamps or replacement parts directly from original equipment manufacturers (“OEMs”)
or parts replicators."”

Fifth, there is an overlap in manufacturing facilities and production employees that manufacture
EPGTCs and aftermarket products. OEMs responding to the Commission’s questionnaires reported that
they manufacture EPGTC systems, revamps, and replacement parts in the same production facilities with
the same production workers.?* This factor thus provides some support for including revamps and
replacement parts in the domestic like product. In addition to OEMs, however, additional firms known as
parts replicators manufacture replacement parts for EPGTCs.

Finally, there is little overlap in price between revamps and replacements and EPGTC systems.
The record indicates that saies of EPGTC systems ranged from approximately ***, whereas the average
unit value of EPGTC revamps/replacements ranged from *** 2!

On balance, based on differences in physical characteristics, lack of interchangeability, purchaser
perceptions, differing channels of distribution, and significant price differentials, we do not include
revamps, repairs, and replacement parts in the domestic like product. Accordingly, we find the domestic
like product to be EPGTC systems, coextensive with the scope of this investigation.

C. Domestic Industry and Related Parties

In considering the effect of the subject imports on a domestic industry, the Commission’s general

practice is to include all domestic production, whether toll-produced, captively consumed, or sold in the

¥ CRat1-10, PR at I-7.
»® CRatl-10, PR at I-7.
# CRat I-12, PR at I-7.



merchant market.”> Based on our definition of the domestic like product, the domestic industry consists of
all producers of EPGTC systems.” %

We must further determine whether certain producers of the domestic like product should be
excluded from the domestic industry as related parties. The related parties provision allows for the
exclusion of certain domestic producers from the domestic industry for the purposes of an injury
determination. We must first determine whether a domestic producer meets the definition of a related

party.” If it does, we must then determine whether appropriate circumstances exist to exclude that

2 19 U.S.C. § 1677(4)(A); see, e.g., United States Steel Group v. Unlted States, 873 F. Supp. 673, 682-83 (Ct.
Int’] Trade 1994), aff’d, 96 F.2d 1352 (Fed. Cir. 1996).

3 As noted in the preliminary determination, there is some outsourcing of components of the EPGTC systems.
However, all of the producers engage in bidding for contracts for a particular EPGTC system, designing of the
specific EPGTC system, manufacturing of the compressor (the essential component of the EPGTC system), and final
assembly, testing and delivery of the EPGTC system. Preliminary Determination at 7, n.34. The Commission found
that all of the manufacturers of the complete EPGTC systems engage in sufficient domestic activity to be included in
the domestic industry producing EPGTC systems. No party has argued for, nor does the record indicate that a
different conclusion should be reached in the final phase of this investigation.

? In the preliminary phase of the investigation, there were four known producers of EPGTC systems in the United
States: the petitioner Dresser-Rand; Elliott Turbomachinery Co.; Demag Delaval Turbomachinery Corp.; and A-C
Compressor Corp. In this final phase of the investigation, a number of additional small producers were identified by
purchasers and the firms were sent the Commission’s producer’s questionnaire. These include *** CR at III-2, PR at
II1-2.

» The term “related parties” is defined at 19 U.S.C. § 1677(4)(B) in terms of direct or indirect control or
importation of the subject merchandise.



producer from the domestic industry.”® Exclusion of a related party is within cur discretion based upon the
facts presented in each case *

In the preliminary phase of the investigation, the Commission identified two domestic producers,
Elliott and Dresser-Rand, who are or have been affiliated with Japanese manufacturers of EPGTC systems.
The Commission found, however, that they were not “related” parties under the statute. Additional
evidence uncovered in the final phase of this investigation pertaining to importations by *** and ***,
Elliott’s affiliate, requires us to revisit our preliminary analysis with respect to whether or not Elliott and
Dresser-Rand are “related “ parties, and whether appropriate circumstances exist to exclude them from the
domestic EPGTC industry. We find that both of these domestic producers are “related” parties, but that
appropriate circumstances o not exist to exclude them from the domestic industry producing EPGTCs.

a. Elliott/Ebara

In this investigation Elliott Turbomachinery Co. ("Elliott") is affiliated with a producer of the

subject merchandise in Japan, Ebara Corporation, which owns *** of Elliott.?® Information received by the

Commission during the preliminary investigation indicated that Elliott’s affiliation with Ebara included a

% 19U.S.C. § 1677(4)(B). The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude a related party include:

) the percentage of domestic production attributable to the importing producer;

) the reason the U.S. producer has decided to import the product subject to investigation,
i.e., whether the firm benefits from the LTFV sales or subsidies or whether the firm must
import in order to enable it to continue production and compete in the U.S. market, and

A3) the position of the related producer vis-a-vis the rest of the industry, i.e., whether
inclusion or exclusion of the related party will skew the data for the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int'l Trade 1992), aff’'d without opinion, 991 F.2d
809 (Fed. Cir. 1993). The Commission has also considered the ratio of import shipments to U.S. production for
related producers and whether the primary interest of the related producer lies in domestic production or importation.

See, e.g., Sebacic Acid from the People's Republic of China, Inv. No. 731-TA-653 (Final), USITC Pub. 2793 at I-7-
8 (July 1994).

¥ See Torrington Co. v. United States, 790 F. Supp. at 1168.

A producer in Germany, Man GuteHuffnangghuette, AG also owns *** percent of Elliott. CR at ITI-4, PR at III-
3.
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reciprocal licensing agreement that restricted Ebara from providing EPGTC systems to the U.S. market and
Elliott from providing such systems to the Asian market.” In its preliminary determination, the
Commission found that based on the nature of this agreement, the Elliott/Ebara relationship did not appear
to fit the statutory criteria defining a related party, since Ebara did not appear to be an exporter of the
subject merchandise.** 3! However, information received during this final phase of the investigation
indicates that ***32

We find that Ebara appears to exert at least some indirect control over Elliott® based on the terms
of the reciprocal licensing agreement.>* Further, there is evidence in the record that ***>° We view this
as sufficient evidence of incirect control to treat Elliott as a related party.

We next examine wvhether appropriate circumstances exist to exclude Elliott from the domestic
EPGTC industry. It is clear from the record that Elliott's interests lie in domestic production. In fact,
Elliott (and the rest of the domestic producers) may benefit in the U.S. market from its foreign affiliation,
because it excludes Ebara from the market. Moreover, the only *** import occurred in 1995, and there is
no record evidence that Elliott was in any way involved in that transaction, *** to the rest of the domestic
industry.’® In the preliminary phase of this investigation, both petitioner and respondent agreed that
appropriate circumstances did not exist to exclude Elliott from the domestic industry even if it were

deemed a related party and no party has argued in the final phase of this investigation that appropriate

* CR at I1I-6, PR at ITI-4.

30 Preliminary Determination at 8.

3! CR at I1I-6-7, PR at I1I-5. Commissioner Crawford does not join in the remainder of the discussion regarding
the Elliott/Ebara relationship and continues to agree with the Commission’s treatment of this issue in the preliminary
investigation.

32 As discussed in the negligibility section, infra, counsel for respondent argued initially that these imports are not
covered by the scope of this proceeding, but later referred to them as “subject imports” in its Comments on the ITC
Final Staff Report and Other Information Released Under the Administrative Protective Order at p. 4, n.7.

% In cases of partial ownership, a producer is a related party if the partial owner directly or indirectly controls its
operations. Neither the statute nor the legislative history establishes a numerical percentage requirement for
determining control.

3 We note, however, that ***. See also CR at V-17, PR at V-8.

% CRat V-20, PR at V-9.

3¢ Table VI-3; CR at VI-5-6, PR at V-1.
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circumstances exist to exclude Elliott from the domestic industry. > Accordingly, we do not find that
appropriate circumstances exist to exclude Elliott from the domestic industry.
b. Dresser-Rand/MHI Joint Venture

Petitioner Dresser-Rand and respondent MHI entered into a joint venture agreement in 1990,
which was terminated by mutual consent in February 1994. In its preliminary determination, the
Commission found that *** | it did not fit the statutory criteria defining a related party.”® Information
received during the final phase of this investigation indicates that ***. By the nature of its ***. Based on
this ***, we find Dresser-Rand to be a related party.

We next examine whether appropriate circumstances exist to exclude Dresser-Rand from the
domestic EPGTC industry. Dresser-Rand accounted for *** percent by value of U.S. produced systems
shipped in 1996.* Its financial performance *** that of the other domestic producers.”’ It is clear both
from its filing of this petition and from the general nature of its relationship with MHI that Dresser-Rand's
interests lie in domestic prcduction. It is also clear by the filing of this petition that Dresser-Rand's
interests no longer lie in its terminated relationship with MHI. Moreover, it does not appear that the single
importation constitutes a significant interest in importation of the subject merchandise. Accordingly, we
do not find that appropriate circumstances exist to exclude Dresser-Rand from the domestic industry.

II. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether a domestic industry is materially injured or threatened with material injury by
reason of LTFV imports, we consider all relevant economic factors that bear on the state of the industry in
the United States.”! These factors include output, sales, inventories, capacity utilization, market share,

employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital, and

37 Petitioner's Postconference Brief at 45; Respondent's Post-Conference Brief at Exhibit B, p. 2-3.
3% Preliminary Determination at 9. *** CR at III-5, PR at ITI-4.

% CR at I1I-3, PR at I1I-3.

4 Table VI-3; CR at VI-5-6, PR at VI-1.

19 U.S.C. § 1677(7)(C)(ii).
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research and developmert. No single factor is dispositive and all relevant fac.ors are considered “within
the context of the business cycle and conditions of competition that are distinctive to the affected
industry.”*

Several conditions of competition are pertinent to our analysis of the U.S. EPGTC industry.® The
market for EPGTC systems is global in scope, with a small number of large firms competing
worldwide for projects.* All U.S. producers exported a significant percentage of their production over the
investigative period.‘;s Thus, all producers of EPGTC compete with one another for projects not just in the
United States, but throughouat the world. Non-subject imports are also present in the U.S. market along
with domestic and subject products.* *” Based on the responses of U.S. producers and engineering
contractors, it appears that even in closed bids, the competitors are usually known due to the small number
of acceptable bidders for this product. Similarly, end users indicate that the identity of the bidders is often
common knowledge.®®

The U.S. market for EPGTC systems is characterized by a small number of sporadic, but high
value sales each year.” Because the number and value of sales fluctuate from year to year, changes in
industry performance on a year-to year basis may be of limited utility; thus, we have viewed data

concerning trends over the neriod of investigation with some caution.

42 Id

“ Commissioner Crawford joins her colleagues in this investigation in a discussion of the “condition of the
industry” even though she does not make her determination based on industry trends. Rather she views the
discussion as a factual recitation of the data collected concerning the statutory impact factors.

“ CRatll-1, PR at II-1.

4 Table I1I-3, CR at I1I-11, PR at I1I-8.

“ Table C-1; CR at C-4, PR at C-4.

7 Commissioner Crawford notes that the presence of nonsubject imports in the domestic market represents a
condition of competition and demonstrates the global scope of the EPGTC market. Nonsubject imports actually
captured a larger share of the domestic market than subject imports, whether measured by value, or quantity, in every
year of the period of investigation. Table C-1; CR at C-4, PR at C-4.

“® CRat V-4, PR at V-3.

4 Table IV-3; CR at IV-10-11, PR at IV-6.
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EPGTC systems «:e highly engineered products that are specifically designed by the producer to
meet the individual plant owner's needs.®® Because of the customized nature of the product for each
purchaser, EPGTC systems vary significantly in terms of size, value, and specifications from sale to sale.
Because of these variations, we find it useful to rely on total value, rather than quantity-based data, to
assess market share, sales, shipments, and other voiume indicators.”!

The demand for EPGTC systems is dependent on new process gas plants and plant expansions.
The downstream products o. plants using EPGTC systems are primarily petrochemicals, such as ethylene,
propylene, ammonia, urea, and methane.”> Demand for EPGTC systems, both in the U.S. and worldwide,
increased over the period of investigation.”® In the U.S. market, for example, ethylene manufacturing
capacity increased and there was growing pressure from environmentalists on process gas manufacturers to
reduce pollution. According to one industry representative, however, demand for EPGTC systems is
currently declining. Although U.S. petrochemical producers have announced plans to add 5.9 million
metric tons per year to existing ethylene capacity by the year 2000, another industry representative
indicated that the ethylene capacity boom is over in the United States.>* Demand for ammonia and urea as
fertilizers is growing, but capacity for the production of urea is not expected to expand in the United
States, and U.S. capacity for the production of arﬁmonia is expected to decline through 1998.%

EPGTC systems in the United States are sold primarily to engineering construction firms that

incorporate the systems in new process gas plants or expansion projects.’® The engineering construction

% CR atI-3, PR at I-3.

5! For example, we collected quantity data on the number of trains. There were *** trains contracted for from
Japan in 1994 and 1995. The corresponding value for the same number of trains was *** in 1994 and *** million in
1995. Similarly, apparent consumption was six trains in both interim (January-March) periods. The value of the
domestic consumption for the same number of trains differed significantly, with values of $13.6 million in interim
1997 compared with $32.8 million in interim 1996. Table IV-3; CR at IV-10, PR at IV-6.

2 CR at II-6, PR at I1-4.

% CRatII-6, PR at II-4.

% CR at II-6, PR at I1-4.

% CRatII-7, PR at II-4-5.

% CRatII-1, PR at II-1.
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firm may solicit bids from suppliers of EPGTC systems, or may contract on a sole-source basis wﬁh a
particular supplier. The construction firm, which itself generally bids for the plant construction or
expansion projects, may solicit bids for the EPGTC system from qualified suppliers as part of its own bid
preparation as well as after being awarded a contract.”’

The engineering contract for the construction of a plant is generally awarded either as a fixed-cost
(one agreed price for the entire plant) or "cost-plus” (contractor cost plus profit) contract.® Although the
cost of an EPGTC system typically is less than 15 percent of the cost of a plant, the system is nevertheless
crucial to plant operations.” On fixed-cost contracts for the construction or expansion of a plant, the plant
owner is not generally invcived in price negotiations on individual components such as EPGTC systems.*
However, the plant owner may either review the technical specifications of sugpliers, or reserve the righf to
select the supplier of the EPGTC system.5' For the plant owner, the price of an EPGTC system may not
be of primary concern, since the owner often accepts a proposal for an entire plant on a fixed-price basis.®*
By contrast, although one contractor pointed out that price is not the only consideration when assessing
total cost, five of seven responding contractors indicated that the lowest-cost technically-feasible EPGTC
system will win the sale unless the plant owner makes another choice.® If a plant owner currently uses
EPGTC systems from a given supplier, it may be more cost effective to use the same machinery in an

expansion or replacement since components and spare parts are interchangeable.** According to several

7 CR atII-1, PR at II-1.

® CRatII-2, PR at II-2.

% CR atII-3, PR at II-2.

€ CR atII-3, PR at II-2.

' CR atII-3, PR at II-2.

¢ CR at II-8, PR at II-5.

& CR at II-8, PR at II-5.

% CR atII-8-9, PR at II-5-6. Although 2 of 5 responding contractors and 9 of 15 end users reported giving
preference to suppliers in the bidding process based on past favorable experience, no contractors or end users
reported excluding a supplier from the bidding process due to any type of “alliance.” CR atII-1-2, n.3, PR at II-2,
n.3.
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engineering construction contractors, however, the plant owner in a fixed cost contract may have to pay a
premium if the lowest-priced, qualified supplier is not selected.®’

The preparation of a bid on an EPGTC system is a complex and lengthy process with costs for a
single bid ranging from a few thousand dollars to $100,000.% Therefore, EPGTC manufacturers carefully
assess their potential for securing a contract before deciding to bid on a particular job. All four responding
U.S. producers indicated that the outcome of a bid to a particular purchaser affects their strategy for future
bids.®’

Producers generally have more than one chance to bid on a particular sales agreement, because
changes in the specificatiors of the project often prompt a re-bid.®* However, initial bids are important in
the process because they may be used to determine a short list of EPGTC manufacturers which appear to
meet the technical requirements of the project in a cost-effective manner. Therefore, bidders must make
their most technically attractive and cost-effective proposal in the initial bid in order to ensure participation
in later negotiations.” After an EPGTC system has been installed, the manufacturer of that system has
the opportunity to supply replacement parts and revamps. Some domestic producers indicate that they
factor possible revenues from these potential sales into the bid.”” Although a manufacturer has an
advantage in providing a revamp of its own equipment, a revamp of an existing compressor train will not

occur for years after an EPGTC system is installed, if it happens at all.”

% CR at II-3, PR at II-2.
% CR atII-2, PR at II-1.
7 CR at V-3, PR at V-2.
% CR at V-4, PR at V-3.
% CR at V-4, PR at V-3.
™ CR at V-2, PR at V-2.
" CR at V-3, PR at V-2.
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After finalization ¢+ a sales contract, completion and installation of an EPGTC system typically
takes between one year and eighteen months.”? Because producers usually require progress payments,” the
full financial impact of a sale (or its loss) may not be reflected in a producer's tinancial records for up to
eighteen months after the date of the sale.

Apparent domestic consumption, by contract date, increased overall throughout the full-year
period of investigation. Apparent domestic consumption by contract date was lower in interim 1997
compared with interim 1996.”* The domestic industry’s share of the value of U.S. consumption by
céntract date declined overall throughout the period of investigation.”

While the value of apparent U.S. consumption by date of shipment followed similar trends to that
based on date of contract,”® the domestic industry’s share of the value of U.S. consumption when
considered by date of shipm:ent followed a somewhat different trend than that based on contract date,
declining from 1993 to 1994, increasing in 1995, and then declining in 1996 to its lowest level in the
investigative period. The domestic producers’ share of the value of U.S. consumption in the interim

periods was 100 percent.”

2 CR atII-3, PR at II-2.

™ CRatII-2, PR at II-2.

™ Apparent domestic consumption by contract date declined from $76.3 million in 1993 to $64.1 million in 1994;
increased to 91.6 million in 1995, and then to $97.3 million in 1996. Apparent domestic consumption by contract
date was $13.6 million in interim 1997 compared with $32.8 million in interim 1996. Table IV-3; CR at IV-10, PR
at IV-6.

5 Table IV-3; CR at IV-11, PR at IV- 7. U.S. producers’ share of the value of domestic consumption based on
contract date increased from 68.8 percent in 1993 to 73.6 percent in 1994, and then declined to 55.8 percent in 1995,
and further declined to 50.9 percent in 1996. U.S. producers’.share of the value of domestic consumption was 24.6
percent in interim 1997 compared with 69.1 percent in interim 1996. Id.

76 The value of apparent domestic consumption based on date of shipment increased from $68.6 million in 1993 to
$78.0 million in 1994; declined to $75.7 million in 1995, and then increased to $98.3 million in 1996. The value of
domestic consumption based on date of shipment was $11.2 million in interim 1997 compared with $19.8 million in
interim 1996. Table IV-4, CR at IV-13, PR at IV-8.

77 The U.S. producers’ share of the value of domestic consumption based on date of shipment was 72.0 percent in
1993; 71.3 percent in 1994; 85.1 percent in 1995; and 53.8 percent in 1996. Table IV-4; CR at IV-13, PR at IV-8.
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The value of domeztic shipments increased from 1993 to 1995, and then declined in 1996. The
value of domestic shipments was lower in interim 1997 compared with interim 1996.”

The unique design and production demands for each system and the wide variation in time and
resources necessary for production preclude any meaningful assessment of the domestic industry’s capacity
in terms of production units. However, an assessment of the capacity in terms of man-hours reflects that
capacity *** from *** man-hours in 1993 to *** man-hours in 1994; and then *** to *** man-hours in
1995. Capacity *** in 1996 to *** man-hours. Capacity was *** man-hours in interim (January-March)
1997 compared with *** man-hours in interim 1996.” Production followed similar trends. ** Capacity
utilization *** from *** pe <cent in 1993 to *** percent in 1994, *** to *** percent in 1995, and *** to
*** percent in 1996. Capacity utilization was *** percent in interim 1997 compared with *** percent in
interim 1996.8' We also collected information pertaining to U.S. producers’ backlog of orders for which
contracts have been received as of the first day of each quarter through June 1997. While the backlog
fluctuated somewhat, overail it *** through the third quarter of *** and has since ***. By ***, the
backlog is *** than it has been since 1994 levels.*

The number of production and related workers *** from 1993 to 1994, and then *** slightly in
1995 before *** in 1996. The number of production and related workers was *** in interim 1997
compared with interim 1996.%

The financial data for the industry indicate that the domestic producers had aggregate operating

losses in every period examined. Increased sales did little to diminish the extent of the losses, and

® Table III-3, CR at I1I-11, PR at I1I-6. The value of domestic shipments increased from $49.4 million in 1993 to
$55.6 million in 1994, and further increased to $64.5 million in 1995, and then declined to $52.9 million in 1996.
The value of domestic shipments was $11.2 million in interim 1997 compared with $19.8 million in interim 1996.

" Table I1I-2; CR at ITI-8, PR at ITI-5.

8% Production *** from *** man-hours in 1993 to *** man-hours in 1994; *** to *** man-hours in 1995; and then
*** to *** man-hours in 1996. Production was *** man-hours in interim 1997 compared with *** man-hours in
interim 1996. Table III-2; CR at III-8, PR at III-5.

8! Table I1I-2; CR at I1I-8, PR at III-5.
82 Table IV-2; CR at IV-7, PR at [V-4.
8 Table I1I-4, CR at ITI-12, PR at III-7.
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decreased sales deepened tzem. Net sales increased from $101.7 million in 1993 to $174.6 million in
1994, declined to $133.4 million in 1995, and then increased to $160.1 million in 1996. Net sales were
*** in interim 1997 compared with $44.7 million in interim 1996. Operating losses increased from $15.8
million in 1993 to $17.8 million in 1994, and further increased to $26.3 million in 1995. Operating losses
declined slightly to $23.3 million in 1996. Operating losses were *** in interim 1997 compared with $6.3
million in interim 1996. The cost of goods sold as a ratio to net sales declined from 100.0 percent in 1993
to 92.8 percent in 1994, increased to 103.1 percent in 1995, and then declined slightly to 100.8 percent in
1996. The cost of goods sc'd as a ratio to net sales was *** percent in interim 1997 compared with 100.4
percent in interim 1996.** Variable margins (revenues less variable costs) deciined steadily, decreasing
from *** in 1993 to *** in 1996.%

Capital expenditures *** from 1993 to 1994, *** in 1995, and o slightly in 1996. Capital
expenditures were *** in interim 1997 compared with interim 1996.% Research and development
expenditures *** from 1993 to 1994 and then *** through 1996. Research and development expenditures
were *** in interim 1997 compared with interim 1996.%" #

III. NEGLIGIBLE IMPORTS
The Uruguay Round Agreements Act (“URAA™)® amends the statutory provisions pertaining to

antidumping duty determinations to require that investigations terminate by operation of law without an

8 Table VI-2; CR at VI-4, PR at VI-3.

% CR at VI-15, PR at VI-7.

% Capital expenditures *** from *** in 1993 to *** in 1994, *** to *** in 1995, and then *** to *** in 1996.
Capital expenditures were *** in interim 1997 compared with *** in interim 1996. Table VI-5; CR at VI-13, PR at
VI-6.

%7 Research and development expenditures *** from *** in 1993 to *** in 1994, *** to *** in 1995, and *** to
*** in 1996. Research and development expenditures were *** in interim 1997 compared with *** in interim 1996.
Table VI-5; CR at VI-13, PR at VI-6.

% Based on the foregoing, Commissioner Newquist concludes that the domestic industry producing EPGTC
systems is experiencing material injury.

¥ P.L. 103-463, approved Dec. 8, 1994,
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injury determination if the Commission finds that the subject imports are negligible.” The provision
defining "negligibility", 19 U.S.C. § 1677(24), provides that imports from a subject country that are less
than 3 percent of the volume of all such merchandise imported into the United States in the most recent 12-
month period for which data are available that precedes the filing of the petition or self-initiation, as the
case may be, shall be deemed negligible. The statute provides, however, that the Commission shall not
treat imports as negligible if it determines that there is a potential that imports from a country will
imminently account for more than 3 percent of the volume of all such merchandise imported into the
United States, or that the aggregate volume of imports from all countries described in clause (ii) will
imminently exceed 7 percent of the volume of all such merchandise imported into the United States.
However, in these circumst:nces the statute also expressly requires that such imports "be considered only
for the purpose of determining threat of material injury."*!

In the preliminary phase of this investigation, the Commission found that there had been no
imports of EPGTC systems from Japan during the period of investigation. However, there had been a
significant *** sale by MHI to Kellogg (a U.S. engineering firm) for an Exxon] facility, for which delivery
had not yet occurred. * The system accounted for *** of the value of total U.S. consumption in 1995.%
Based on the fact that there were no imports of subject merchandise in the twelve month period for which
data are available that precedes the filing of the petition, the Commission &etemined that the plain
language of the negligibility provision of the statute precluded it from considering whether there was a
reasonable indication that the allegedly LTFV imports were materially injuring the domestic industry.** It

considered whether there was a reasonable indication that the alleged LTFV imports from Japan

% 19U.S.C. § § 1673b(a), 1673d(b).

' 19 U.S.C. § 1677(24)(A)iv).

Delivery of the system occurred in ***, Respondent’s Prehearing Brief at 57.
 Preliminary Report at Table IV-1.

Commissioner Newquist did not join this interpretation in the preliminary determination.
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threatened the domestic industry, finding that the system scheduled for delivery constituted “potential
imports” under § 1677(24)(iv).

Since the vote in the preliminary phase of this investigation, new evidence discovered in the final
phase of this investigation indicates that for the period May 1995 through April 1996, the 12-month period
preceding the filing of the petition, *** were imported from Japan, accounting for *** percent of total
imports of EPGTC systems during the May 1995-June 1996 period.” This is sufficient to render imports
non-negligible. We note that there has been a question in the final phase of the investigation as to whether
this import is “subject merchandise” covered by the scope of this investigation.

Respondent arguec initially that this importation is not covered by the scope of this proceeding
because the system was par: of an entry for an entire petrochemical plant. ** 1n the absence of specific
formal guidance by the Commerce Department, we find that this import is “subject merchandise” for
purposes of our injury analysis. Contrary to respondent’s assertions, the Commerce Department has not

ruled that this importation is not subject merchandise because it is part of an entry for an entire plant. ”’

% CR atIV-5, PR at IV-3. The share of total imports of EPGTC systems represented by imports from Japan for
the 12-month period may be understated, as monthly data for imports were not reported by questionnaire
respondents. Data for imports during the period May 1995-April 1996 were estimated by adding total imports
during 1995-1996 and deducting those imports for which monthly information was available. CR atIV-5,n.7, PR at
IV-3. :

% Respondent asserted that Commerce ***, and urged the Commission to obtain all the facts regarding the
transaction and consult with the Department of Commerce as to the application of the facts to the Department’s
definition of the scope of the proceeding. Respondent’s Prehearing Brief at 32-33. Upon further questioning at the
hearing, respondent clarified that the Commission should not include these imports as subject because there is
nothing in Commerce’s final determination that shows any intention by Commerce to include within the scope of its
investigation an EPGTC system imported as part of a petrochemical plant. Additionally, respondent argues that
Commerce *** thereby inferring that Commerce did not consider the sale of a plant incorporating an EPGTC system
to be within the scope of this proceeding. Finally, respondent asserts that Commerce’s position is supported by its
precedent on a similar scope issue raised in an administrative review of large power transformers from Japan, citing
Fuji Electric Co. v. United Staies, 689 F. Supp. 1217 (CIT 1988). Respondent’s Posthearing Brief at Exhibit 6, p.1-
3.

°7 Based on the facts that were gathered, Commission staff (as suggested by respondent) provided Commerce staff
with a hypothetical fact pattern (because of the statutory prohibition against the Commission’s release of BPI to other
government agencies, Comparz 19 U.S.C. § 1677d(c)(1)(a) with 19 U.S.C. § 1677f(b)(1)(a)) and a summary of the
parties’ arguments, and asked whether the products described would be covered by the scope of this proceeding. See
CR at E, Attachment 3, PR at E-7. Included with the request was respondent’s argument that Commerce did not
consider the sale of a plant incorporating an EPGTC system as a sale within the scope of the proceeding. ***,

(continued...)
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No party has questioned that if imported alone, the system imported would be within the scope of
the investigation.® Further, in addition to the importation in question, EPGTC systems purchased and
imported from countries other than Japan, pursuant to procurement contracts for services, equipment, and
material have been reported as imports by a questionnaire respondent in two separate situations.”
Moreover, most of the domestic EPGTC contracts which were analyzed in this investigation were part of a
larger plant project, which arguably would not be included in the like product if the scope were limited as
respondent suggests.'® Accordingly, we include the 1995 importation for the *** contract in our analysis
of subject imports.

III. MATERIAL IN''RY BY REASON OF EPGTC SYSTEMS FROM JAPAN

In the final phase ‘i antidumping investigations, the Commission determines whether an industry
in the United States is materially injured by reason of the LTFV imports under investigation.’®! In making
this determination, the Commission must consider the volume of imports, their effect on prices for the
domestic like product, and their impact on domestic préducers of the domestic like product, but only in the
context of U.S. production operations.'” Although the Commission may consider causes of injury to the

industry other than the LTFV imports,'® it is not to weigh causes.'** 1

%7 (...continued)

AD/CVD Enforcement, at Commerce indicated that it appeared that the EPGTC system described would be within
the scope of this investigation. CR at E-5, PR at E-4.

% In its final comments in the final phase of this investigation, respondents refer to this import as “subject
merchandise,” apparently conceding that it is appropriate to consider the entry as subject merchandise. See
Comments of Mitsubishi Heavy Industries, Ltd. on the ITC Final Staff Report and Other Information Released
Under the Administrative Protective Order, p. 4, n.7, stating that there was a 1995 import of subject merchandise.
(empbhasis supplied).

* CRatE-5, PR at E-4.

1% For example, the ***,

11 19 U.S.C. § 1673b(a). The statute defines “material injury” as “harm which is not inconsequential, immaterial,
or unimportant.” 19 U.S.C. § 1677(7)(A).

1219 U.S.C. § 1677(7)(B)(I). The Commission “may consider such other economic factors as are relevant to the
determination,” but shall “identify each [such] factor . . . and explain in full its relevance to the determination.” 19
U.S.C. § 1677(7)(B).

19 Alternative causes may include the following:

(continued...)
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For the reasons below, we determine that the domestic EPGTC industry is‘materially injured by
reason of LTFV imports from Japan.

A. Volume of Subject Imports

For the reasons discussed in Section II above, we rely primarily on data reflecting the
value (rather than the quantity) of the subject imports when analyzing the volume of imports. When
considered by contract date, there were *** in 1993; *** of contracts for subject imports entered into in
1994; and *** of contracts ior subject imports entered into in 1995; and *** in 1996 and in the interim
periods. These contracts were *** percent of the value of domestic consumption in 1994 and *** of the
value of domestic consumprion in 1995.1%

When considered by date of shipment, subject import volume accounted for *** in 1993, *** in
1994; increased to *** in 1995; and further increased to *** in 1996. There were *** in the interim
periods. These shipments accounted for *** percent of the value of domestic consumption (by shipments)
in 1993; *** percent in 1995, and *** percent in 1996.'

Although there were few transactions involving subject imports during the period of investigation,

we find that the volume of imports involved in those transactions was significant. This is particularly true

103 (...continued)
[T]he volume and prices of imports sold at fair value, contraction in demand or changes in patterns of
consumption, trade, restrictive practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity of the domestic industry.

S. Rep. No. 249, 96th Cong., Ist Sess. 74 (1979). Similar language is contained in the House Report. H.R. Rep. No.
317, 96th Cong., 1st Sess. 46-47 (1979).

194 See, e.g., Gerald Metals, Inc. v. United States, 937 F. Supp. 930, 936 (Ct. Int’l Trade 1996); Citrosuco
Paulista, S.A. v. United States. 704 F. Supp. 1075, 1101 (Ct. Int’l Trade 1988).

19 Commissioner Newquist further notes that the Commission need not determine that imports are “the principal,
a substantial, or a significant cause of material injury.” S. Rep. No. 249, at 57, 74. Rather, a finding that imports are

a cause of material injury is sufficient. See, e.g., Metallverken Nederland B.V. v. United States, 728 F. Supp. 730,
741 (Ct. Int'l Trade 1989); Citrosuco Paulista, 704 F. Supp. at 1101.

19 Table IV-3; CR at IV-10-11; PR at IV-6-7.
197 Table IV-4; CR at IV-13, PR at IV-8.
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for the *** sale which was contracted for in 1995 and shipped in 1996, and accounted for over *** of the
value of domestic consumption, whether considered in terms of contract date or shipment date. '*

We reiterate that we have viewed trends exhibited by imports during the period of investigation
with caution, given the fluctuations in the market, and the relatively small number of transactions involved.
Nevertheless, we find that there has been a significant increase in the volume of imports during the latter
part of the period of investigation. While the imports involved only two transactions, we note that these
two transactions accounted for over *** percent of the value of the contracts for which there was
competitive bidding in the 1J.S. market during the period of investigation.'” In light of the foregoing, we
find that the absolute volur:e of imports in terms of value and share of the value of domestic consumption
during the period of investigation to be significant.

B. Price Effects of Imports

Our pricing analysis in this investigation is influenced by the conditions of competition in this
market, including the fact that EPGTC systems are customized to the specifications of the individual
purchaser, and then purchased through an extensive bidding process. We have examined carefully the
impact that subject imports have had on the price of domestically produced EPGTC systems in individual
transactions. This analysis is based on detailed information concerning the competition among producers
for many of the individual bids that occurred during the period of investigation. As noted above, because
of the highly technical nature of the systems, system providers are selective in their contract proposals, and

1% ‘While purchasers and contractors did not rate

contractors are equally selective in their solicitations.
“price” as the most important factor in their purchasing decision,'"" the record shows that once EPGTC

producers bid on a project in which there is a "technical fit," price is a significant factor in a purchaser's

1% We have given little weight in our analysis of import volume to the shipment valued at *** in 1993, which as
discussed above, was imported by ***,

19 Table V-1; CR at V-7, PR at V-4.

10 CR at V-1, PR at V-1.

11 CR at I1-9-10, PR at II-6-7.
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decision to choose among systems that meet the performance specifications. Of the *** transactions for
which there was competitive bidding, all but *** were awarded to the lowest bidder.'? Thus, the record
demonstrates the importance of price in most purchasing decisions once a technical fit is established.
With these considerations in mind, we find that the subject imports have had a significant adverse
effect on the price of domestic EPGTC system prices. All four of the responding U.S. producers indicated

13 Thus, because of

that the outcome of a bid tv 4 particular purchaser affects their strategy for future bids.
import price competition, even when the domestic producers win a sale, it will be with a depressed or
suppressed price. A supplier of subject imports was the low bidder on *** of *** projects underbidding
the next technically accept:ble bidder by between *** percent."* Moreover, there is some evidence on the
record that *** employs ag;iressive pricing strategies when making bids.'” The record reflects that it
focussed its efforts in the U.S. market on the highest-value projects during the period of investigation.''® ''?

Additionally, according to two engineering contractors, the Japanese also are known for generous payment

terms.!'®

112 CR at V-6, PR at V-4, W note that even in cases where the low bid did not win the sale, the winning bid was
close to the low bid in a number of instances. For two contracts, involving ***, the successful bids were *** above
the lowest bids, and for another two projects, *** and ***, the successful bids were less that *** above the lowest
bid. CR at V-10-11, PR at V-5-6. In addition, as discussed below, although *** was not the lowest bidder in the
U.S. on the *** in the U.S., the record indicates that the plant owner obtained more favorable pricing obtaining the
system through *** in Japan. Moreover, five of seven responding contractors indicated that the lowest cost
technically-feasible EPGTC system will win the sale unless the end user makes another choice. CR at II-8, PR at II-
5.

'3 CR at V-3, PR at V-2.

14 CR at V-13, PR at V-7. In addition, in the case of ***, *** was not the low bidder to ***, CR at Table V-6, CR
at V-15, PR at V-7, but, as discussed infra, later provided the system through another contractor at a lower price.

115 One domestic competitor referred to *** “scorched earth” bidding strategy. *** Report at page 8.

!¢ Table V-6; CR at V-15, PR at V-7.

"7 In the case of a contract for the *** project, which is now on indefinite hold, as noted in the preliminary
determination, ***. Preliminary Determination, (Conf. Version) at 26, citing Confidential Preliminary Report at V-
8. The evidence indicates tha' ***, Table V-6; PR at V-15, CR at V-7. *** CR at V-19, PR at V-9.

" CRat II-11-12, PR at II-7-8. Responses to the questionnaire show Dresser-Rand requiring at least *** percent
of the value of the contract beiore shipment on the *** projects for which it provided detailed progress payment
information, while MHI/MIC required between *** percent on the *** projects for which it gave information. Id.
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We therefore fin 1 t-at the subject imports have had significant price :.ip-pressing effects. As
import price competition increased during the latter period of the investigation, the cost of goods sold as a
ratio to net sales increased significantly, indicating that the domestic industry was unable to recover its
costs.'” Other evidence in the record indicates that the subject imports depressed or suppressed domestic
prices during contract negotiations. For example, in the case of a project for ***, the evidence indicates
that *** was awarded the contract only when it offered to match MHI's substantially lower price.'”

A major lost sale and lost revenue allegation in this investigation centers around a contract which
was awarded to MHI for an: Exxon facility in Baytown, Texas. Two domestic producers, Dresser-Rand and
*** allege that this sale was lost due to the lower price of the subject EPGTC system. According to the
engineering contractor and ihe purchaser, *** of the contract. While the record indicates that *** lost the
Exxon contract largely ***,'*! we find it significant that *** lost at least part of the sale on the basis of
price. Exxon had considered *** 2

The domestic industry lost another sale to subject imports due to the price competition in a
contract for the construction of a *** developed the specifications for the project and solicited bids for the
EPGTC systems to be used in the project from ***, *** gelected *** as the winning firm and made the
recommendation to ***. The *** reported to the Commission that “*** > sk 123

On the whole, we find that the evidence in this investigation indicates that the subject imports have

had a significant price suppressing or depressing effect on the price of domestic merchandise.

% The cost of goods sold as a ratio of net sales was over 100 percent in 1995-1996, and in the interim periods.
This increase corresponds with the presence of import price competition.

12 There is some dispute in the record as to whether *** had been awarded the contract prior to the engineering
contractor inviting MHI to bid on the contract. The engineering contractor, ***. CR at V-19, PR at
V-8.

2l CR at V-13-16, PR at V-7.

122 CR at V-16, PR at V-7.

% CRat E-4, n.5, PR at E-3. *** Other than “savings,” the resulting differences cannot be explained with
information on the administrative record.
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C. Impact of Subject Imports '2* 125 126 127

We find that the subject imports have had an adverse impact on the domestic industry producing
EPGTC systems. The record reflects a worsening of the condition of the domestic industry, particularly in
the latter period of the investigation, coincident with MHI’s entry into the domestic market following the
break-up of its joint venture with Dresser-Rand, and the large volume of subject imports present in the
market in 1996.

Despite the large increase in net sales values for the domestic producers from 1993 to 1996, its

profitability declined, and !Jsses became larger during the latter period of the investigation, the time during

124 As part of our consideration of the impact of imports, the statute specifies that the Commission is to consider in
an antidumping proceeding, “the magnitude of the dumping margin.” 19 U.S.C. § 1677(7)(C)(iii)(V). The URAA
Statement of Administrative Action (SAA) indicates that the amendment “does not alter the requirement in current
law that none of the factors which the Commission considers is necessarily dispositive of the Commission’s material
injury analysis.” SAA, H.R. Rep. 316. 103d Cong., 2d Sess., vol. 1 at 850. The statute defines the “magnitude of the
margin of dumping” to be used by the Commission in a final determination as “the dumping margin or margins most
recently published by [Commerce] prior to the closing of the Commission’s administrative record.” 19 U.S.C. §
1677(35)(C). The margin of dumping found by the Department of Commerce is 38.32 percent.

12 In evaluating the magnitude of the margin of dumping, Chairman Miller notes several distinguishing factors in
this investigation. For example, EPGTC systems are sold by bid on individual projects, with bid prices taking into
account differences in proprietary technologies and designs. Notwithstanding these differences in competing bids,
however, the record clearly establishes that price is a decisive factor in the purchaser’s selection among final bids.
Secondly, the market is limited to a small number of sales each year; thus, each sale is important, with sales of the
larger systems taking on particular importance. In that connection, Commerce’s analysis was based on one large
transaction that occurred during the period of investigation. The dumping margin from that sale -- 38.32 percent -- is
large, and exceeded by far the price differential between the losing domestic bids and ine winning subject import bid
on that particular contract. Given the well-established importance of price in the purchaser’s final selection,
Chairman Miller concludes that the magnitude of the margin of dumping contributed to the subject import’s success
in winning a large sale from the domestic industry, and thus, in light of the characteristics of this industry, had an
adverse impact on the domestic industry.

126 Vice Chairman Bragg notes that, as the statute directs, she has considered the margin of dumping in this
investigation. In Bicycles from China, Inv. No. 731-TA-731 (Final), USITC Pub. 2968 (June 1996), she explained
that margin of dumping typically does little to illuminate either the nature of competition in the U.S. market between
subject imports and the domestic like product, or the extent of any injury caused to domestic producers by such
imports. Because these are the fundamental questions that the Commission must examine, her initial approach is to
accord significant weight to the magnitude of the margin of dumping only where it has a bearing on these issues.
Nevertheless, this case is unusual in that the number of transactions is quite small and the Commission has obtained
detailed information regarding the bidding for specific contracts. Analysis of this information indicates that in these
particular transactions, dumped imports did cause material injury to the domestic industry. Therefore she has
accorded more weight to the rmargin of dumping in this case than she has in other investigations.

127 Commissioner Newquist notes that, in his analytical framework, “evaluation of the magnitude of the margin of
dumping” is not generally helpful in answering the questions posed by the statute: whether the domestic industry is
materially injured, and, if so, ~'hether such material injury is by reason of the dumped subject imports.
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which competition with subject imports was most apparent (1995-1996).'® These increasing losses
contributed greatly to a decline in the variable margin.'” The variable margins for *** and ***'3
combined declined steadily from *** percent in 1993 to *** percent in 1996."*' 1*2

Industry backlog of orders are currently at their lowest level since mid-1994, a decline coincident
with increased competition with and lost sales to the subject imports.”** At the same time, U.S. producers’
domestic market share has declined overall, whether considered in terms of contracts or shipments.'**
Additionally, domestic shipments declined in 1996.%%

Finally, evidence collected in this final investigation indicates that one large domestic producer,

***, reduced its capital investments by at least *** as a result of competition from imports of EPGTC

122 Table VI-2; CR at VI-4, PR at VI-3.

12 Because of the customized nature of EPGTC systems, analysis of unit costs are of little value. We find an
appropriate alternative is the assessment of the changes in the variable profit margins (revenues less variable costs).
Variable costs are costs directly incurred to produce the goods, and therefore will go to zero if the producer ceases
production of the systems.

130 #** was unable to break out its variable and fixed costs. CR at VI-14, PR at VI-7. Although we therefore only
have data on *** variable margins, we find that they are representative of the industry since they accounted for ***
percent of net sales value during every period, and averaged *** percent of the total over the period of investigation.
Table VI-3, CR at VI-5-6, PR at VI-1.

BI'CR at VI-15, PR at VI-7. The same phenomenon is observed when individual contract transactions with a value
of $1 million or more are considered. *** of the *** contracts delivered by *** and *** in 1994 had a negative
variable margin, whereas in 1996, when faced with increased subject import competition, *** of the *** contracts
delivered had a negative variable margin. Tables F-3 and F-4; CR at F-5-11, PR at F-3.

132 Respondent argues that the Commission should take into account the profitability of the revamps and
replacement parts in assessing the condition of the domestic industry. However, 19 U.S.C. § 1677(D) states that the
effect of dumped imports shall be assessed in relation to the United States production of a domestic like product if
available data permit the separate identification of production in terms of such criteria as the production process or
the producer’s profits. As noted above, revamps and replacement parts are not part of the domestic like product.
Moreover, even when aftermarket revenues and costs are included with EPGTC systems revenues and costs,
domestic producers “combined” data show *** at the latter part of the period of the investigation. Despite a ***
percent increase in net sales value from 1993 to 1996, the *** percent operating income margin declined to ***
percent during the period. Table VI-4, CR at VI-12, PR at VI-6.

133 Table IV-2; CR at IV-7, PR at IV-6.

134 Table IV-3, CR at IV-11, PR at IV-8: Table IV-4, CR at IV-13, PR at IV-11.

135 Table IV-4, CR at IV-13, PR at IV-11.
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systems from Japan. They ulso anticipated further negative effects due to subject imports.”*® Additionally,
a second domestic producer, *** 137
Based on the declining financial trends, declining shipments and back orders, significant import
volumes and adverse price effects, we find that the dumped imports have had an adverse impact on the
domestic industry producing EPGTC systems.
CONCLUSION
For the foregoing reasons, we determine that the domestic EPGTC in&usﬁy is materially injured

by reason of LTFV imports from Japan.

¢ CR at VI-15-16, PR at Vi-7.
“7 CR at VI-15, PR at VI-7.
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DISSENTING VIEWS OF COMMISSIONER CAROL T. CRAWFORD

On the basis of information obtained in this investigation, I determine that the industry in the
United States producing EPGTC systems is not materially injured or threatened with material injury by
reason of imports of EPGTC systems from Japan that the Department of Commerce (“Commerce”) has
found to be sold at less-than-fair-value (“LTFV™). I join my colleagues in the findings with respect to like
product and the domestic industry. I also join the discussion of the condition of the domestic industry.
However, I do not concur in the determination that the domestic industry is materially injured by reason of
the subject imports. Rather, I determine that the domestic industry is not materially injured or threatened
with material injury by reason of subject imports from Japan.

My analysis of the facts and application of the controlling law support a conclusion that the
“negligibility” provision of the statute, 19 U.S.C. Section 1677(24), applies in this investigation. Imports
of EPGTC systems from Japan are negligible under the terms of the statute. I therefore determine that the
domestic industry is not mgterially injured by reason of the subject imports. I further determine that the
domestic industry is not thfeatened with material injury by reason of the subje;:t imports. My analysis and

conclusions are set forth fully below.

L SUBJECT IMPORTS ARE NEGLIGIBLE AND THEREFORE THERE IS NO MATERIAL
INJURY BY REASON OF LTFV IMPORTS OF EPGTC SYSTEMS FROM JAPAN

I determine that the domestic industry is not materially injured by reason of the subject imports.
My determination is based on my finding that subject imports are negligible, which, by operation of law,
precludes an affirmative determination of “present” material injury by reason of the subject imports. My
analysis follows.

A. Negligible Imports

The Uruguay Round Agreements Act (“URAA”) amended the provisions of the law that govern
how the Commission is to consider negligible imports in consideration of “present” material injury by

reason of the subject imports. The statute now directs that subject imports are “negligible” if such imports
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“account for less than 3 percent of the volume of all such merchandise imported into the United States
during the most recent 12-month period for which data are available” that precedes the filing of the
petition.! If subject imports are found to be negligible, the statute terminates the investigation with respect
to those imports by operation of law.”

The statute provides further guidance regarding negligible imports in the determination of threat of
material injury by reason of the subject imports. The new law states that “the Commission shall not treat
imports as negligible if it determines that there is a potential that imports . . . will imminently account for
more than 3 percent of the volume of all such merchandise imported into the United States . . . The
Commission shall consider such imports only for purposes of determining threat of material injury.”

B. Definition of Subject Imports

Commerce is charged by law with the responsibility to determine the scope of imported
merchandise subject to investigation. The scope of the investigation defined by Commerce is the legal
definition of the imports subject to investigation. This legal definition limits the imports on which duties
legally can be imposed. That is, if an antidumping order is issued, only products within the scope defined
by Commerce are subject tc antidumping duties. In its final determination, Commerce defined the subject
imports as follows:

[TJurbocompression systems . . . which are comprised of various

configurations of process gas compressors, drivers, . . . and auxiliary control

and lubrication systems for use with such compressors and compressor

drivers, whether assembled or unassembled, and whether complete or

incomplete ... A “complete” EPGTS covered by the scope consists of all

the components of an EPGTS . . . which are imported from Japan in

assembled or unassembled form, individually or in combination, pursuant to a

contract for a complete EPGTS system in the United States.* (Emphasis
added.)

1 19 U.S.C. § 1677(24)(A)(D).

2 19 U.S.C. § 1673d(b)(1).

3 19 US.C. § 1677(24)(A)Gv).

4 62 Fed. Reg. 24,395 (May 5, 1997).
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The Commission s role is to evaluate the volume of the subject impurts, their effect on domestic
prices, and their impact on the domestic industry.’ Therefore, our evaluation requires us to know what
imports constitute subject imports. From the inception of a Commission investigation, the Commission
derives its definition of subject imports from Commerce’s scope language. For example, if the scope
describes automobile engines of a certain size, the Commission defines subject imports, seeks data on and
conducts its evaluation of the volume of those engines, the price effects of those engines, and the impact of
those engines on the domesiic industry. It does not seek data for or otherwise evaluate engines in imported
automobiles, unless they are included in the scope language.

In this investigation the Commission is presented with the question whether an EPGTC system
that enters not as an EPGTC, but rather as part of a much larger, entire plant, should still be considered a
subject import. For my analysis, I turn first to Commerce’s scope language, quoted above. Two aspects of
the language are particularly instructive. First, all references to EPGTC systems in Commerce’s scope are
to self-contained systems, i.e., complete or incomplete, assembled or unassembled EPGTC systems.
Second, the scope makes no reference to EPGTC systems that are part of, or incorporated into, an entire
plant. Commerce could have included such systems in the scope, but did not do so. Therefore, on its face,
the definition applies only to individual EPGTC systems, and thus systems that are part of, or incorporated
into, an entire plant are not included in the scope.

By its plain language, Commerce has defined the scope by reference to a specific contractual
relationship. Commerce’s scope refers to EPGTC systems that are imported “pursuant to a contract for a
complete EPGTC system in the United States.” The scope makes no reference to systems imported
pursuant to a contract for an entire plant. Therefore, it is clear on its face that the scope includes only
EPGTC systems that are imported pursuant to a cdntract for a complete EPGTC system, and thus does not

include EPGTC systems that are imported pursuant to a contract for an entire plant.

* 19U.S.C. § 1677(T)B){1).
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The contractual liniitation is entirely consistent with evidence on the record of the producté
intended to be covered by the scope. In its final determination, Commerce stated that “The petitioner
asserts that the intent of the petition was to cover turbo-compressor ‘systems’ engineered (custom made)
for a particular process, and typically sold as a single unit at a single negotiated price. ...”* (Emphasis
added.) On the other hand, the record is devoid of any evidence or indication that EPGTC systems that are
part of, or incorporated intc, entire imported plants were intended to be included in Commerce’s scope. In
light of the lack of any reference to EPGTC systems imported as part of an entire plant, the extensive
references only to self-contained EPGTC systems, and the language that limits the contractual relationship
covered, it is clear that EPGTC systems that enter the United States as a part of an entire imported plant are
not éubject imports.

C. Facts

Whether subject imports are negligible under the law in this case turns on one transaction. That
transaction involves an EPGTC system purchased in Japan by a Japanese company. The Japanese
purchaser contracted with a joint venture for the acquisition of an entire *** plant for shipment to the joint
venture. The issue is whether the EPGTC system that entered as part of the entire imported plant (“the
joint-venture’s system™) should be considered a subject import. The facts concerning the joint-venture’s
system follow.

In 1993 *** entered into a joint venture that selected *** as the general contractor for the
construction of a *** plant in the United States. The general contractor developed specifications for the
project and received specific bids for an EPGTC system from domestic producers and a Japanese producer.
The general contractor recommended in July 1993 that a domestic producer supply the EPGTC system.

However, the joint venture chose not to award a contract for the EPGTC system. Rather, in July 1994, the

5 62 Fed. Reg. 24,396 (May 5, 1997).
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joint venture entered into a contract with a Japanese engineering company,’ to act as a general contractor to
acquire an entire plant, using *** specifications. *** remained as part of the “project team.” The
acquisition of the plant did not include a separate price for the EPGTC system. Neither the Japanese
engineering company nor the joint venture entered into a separate contract for the EPGTC system at a
single negotiated price. Rather, the Japanese engineering company acquired the entire plant.® Thus,
acquisition of the plant was pursuant to *** specifications, but negotiations and contracting for the
individual parts of the plant were the responsibility of the Japanese engineering company. The Japanese
company contracted to deliver the plant, in its entirety, not in separate pieces or parts, to the joint venture.
The plant was shipped as a plant, entered as a plant and classified by U.S. Customs as a plant.’

The contract for the entire plant was entered into in 1994. The plant, which included a Japanese
EPGTC system, was imported in 1995, during the 12-month period prior to the petition filing. There were
no other imports that could be considered subject imports during that 12-month period. Therefore, if the
system that entered pursuant to the contract for the entire plant is properly considered a subject import, it is
the only subject import during that period. However, if it is properly considered nof to be a subject import,
then there are no subject imports in the 12-month period, and consequently subject imports are negligible.

D. Analysis

Commerce’s scope clearly limits subject imports to EPGTC systems imported “pursuant to a
contract for a complete [sic] EPGTC system.” The scope language does not include EPGTC systems
imported pursuant to a contract for an entire plant. The petitioner, Commerce, or both could have included

such systems in the scope but, for whatever reasons, chose not to do so. Here the joint venture contracted

7 The Japanese engineering firm is related to the Japanese partner in the joint venture.

8 CR.atE-3and E-4;P.R. at E-3.

® Staff Memorandum INV-U-044 Attachment 2. There is no evidence that the joint venture contracted separately
for the EPGTC system or that this EPGTC system was sold to the joint venture as a “single unit at a single negotiated
price.” Based on Customs documents, staff calculates that the EPGTC system accounts for *** of the contract price
for the entire plant. Thus, even though the EPGTC system is essential to a plant, it represents significantly less than
a quarter of the cost.
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for, purchased and imported a plant. The EPGTC system in that plant was not purchased, acquired or
imported pursuant to a contract for an EPGTC system. Thus it is not within Commerce’s scope.
Consequently, the joint-venture system is not a subject import. Assertions to the contrary and other
information in the record do not change this result.

An assertion that the domestic industry lost a sale for the joint-venture’s system puts the proverbial
cart before the horse.' First the Commission must decide if the joint-venture’s EPGTC system is a subject
import. Lost sale allegations have no relevance to this issue.

Similarly, an assertion that it is common practice to import EPGTC systems as part of plants has
no bearing on the question of whether the joint-venture’s system is a subject import. There is no
substantial evidence on the record to support this assertion. Rather, the record demonstrates that, for the
single sale of subject imports that took place during the entire period of investigation, the single sale arose
from a contract for an EPGTC system, not a contract for a plant.!

Assertions that it is necessary or appropriate to include systems imported as part of a plant to
prevent circumvention of ai: order are not warranted under the statute. Specific statutory provisions
address circumvention of antidumping and countervailing duty orders.'> The statutory scheme provides a
liniited, advisory role for the Commission in circumvention inquiries. The Commission’s role is not only
limited substantively, but it follows--rather than precedes--the issuance of an order. Consequently, any
Commission attempt to prevent circumvention of a potential order at this stage of the legal proceedings is
not warranted.

The record includes informal comments by a Commerce employee whb expressed his opinion that

EPGTC systems imported as part of an entire plant would be within the scope. However, informal

1% It may be true that the domestic industry lost a sale to the joint-venture’s system. However, the fact that the
domestic industry lost sales for the joint-venture system has no relevance to whether that system is within
Commerce’s scope, i.e., a subject import.

1 See the discussion of the *** sale. C.R. at V-13 and V-16; P.R. at V-7.

2 19U.S.C. § 1677].
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opinions by Commerce employees are not agency decisions and thus are not binding on Commerce, the
Commission, or the parties. Therefore, the employee’s opinion provides no legal basis to conclude that the
joint-venture’s system is a subject import. In addition, if Commerce were to decide that the joint-venture’s
system is in its scope, such a decision likely would be inconsistent with the Court of International Trade
ruling in Fuji Electric Co. v. United States."

Finally, a plant that includes an EPGTC system clearly is a separate class or kind of merchandise
entitled to its own Commerce investigation. It seems highly questionable that duties could be imposed on
only a relatively small part {i.e., the EPGTC system) of a different class or kind of merchandise (i.e., the
plant) without a separate investigation."* Consequently, any prediction of what Commerce might do is
speculation, not evidence."

The only JapanesevEPGTC system imported during the 12-month period was the one acquired by
the joint venture pursuant to a contract for an entire plant. As its final determination makes clear,
Commerce’s scope only covers EPGTC systems imported pursuant to a contract for EPGTC systems. The

joint-venture system is not within the definition of covered products, and so there were no subject imports

689 F. Supp. 1217 (Ct. Int’l Trade 1988). In Fuji, the Court held that Commerce’s expansion of the scope was
not according to law. There, products that were not “integrated” had been excluded from the scope. Subsequently,
Commerce sought to limit the exclusion of those products to only those that were “integrated,” even though the
scope contained no “integration” language. In effect, Commerce improperly added an integration requirement to its
decision of whether or not products were in the scope. In the instant case, the scope makes no reference to EPGTC
systems that are part of, or incorporated, i.e., “integrated,” into an entire plant. Therefore, in order to include in the
scope systems that are part of an entire plant, Commerce would have to necessarily add an integration requirement,
either explicitly or implicitly, to its definition of the scope. Doing so would appear to be inconsistent with the
Court’s holding in Fuji.

' Analogous is the case where Commerce’s scope language includes imported engines. Engines that enter on
imported cars are part of a different class or kind of merchandise (i.e., imported cars) than the class or kind of
merchandise subject to Commerce’s scope (i.e., imported engines). The fact that they are the same product is not
determinative. The limitations and inclusions in the scope are determining factors. Because the class or kind of
merchandise (i.e., imported cars) is not under investigation, it would seem impermissible to impose duties on all or
part of that class or kind, unless part of it (i.e., the engines) is specifically included in the scope of the class or kind
of merchandise (i.e., imported engines) that is under investigation.

' To suggest that Respondent conceded that the joint venture’s system was a subject import is not supported by
the record. Note 7 in Respondent’s Comments on Final Staff Report merely describes information as it was
characterized in the staff report. Furthermore, it is the Commission, not the parties, that is charged with determining
whether the system is a subject import.
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during the 12 months prece:ling the filing of the petition. Therefore, subject imports are negligible, and an
affirmative determination of material injury by reason of the subject imports is precluded as a matter of
law. Consequently, I determine that the domestic industry is not materially injured by reason of LTFV
imports of EPGTC systems from Japan.

II. NO THREAT OF MATERIAL INJURY BY REASON OF LTFV IMPORTS OF EPGTC
SYSTEMS FROM JAPAN

The statute requires us to determine whether an industry in the United States is threatened with
material injury by reason of the subject imports. For the reasons set forth below, I determine that the
industry in the United States producing EPGTC systems is not threatened with material injury by reason of
LTFV imports of EPGTC systems from Japan.

In the preliminary investigation, I determined that the record contained evidence that there was a
reasonable indication'® that the domestic industry was threatened with material injury by reason of the
subject imports from Japan. In support of that preliminary determination, I examined outstanding bids
where subject imports were competing with domestic producers to supply contracts for EPGTC systems.
By focusing on the future sale, i.e., the award of the contract, as the point of competition, I concluded that
there was a reasonable indication that future demand would shift to subject imports to such a degree as to
have a material impact on the domestic industry.

In this final investigation, the statute’s different legal standard when applied to the record does not
support an affirmative determination. In a final investigation the Commission must determine “whether
further dumped or subsidized imports are imminent and whether material injury by reason of imports
would occur unless an order issued . . . .”"7 The Commission may not make an affirmative determination

“on the basis of mere conjecture or supposition.”'®

'* 19 U.S.C. § 1673b(a)(1). Engineered Process Gas Turbo-Compressor Systems From Japan, Inv. No. 731-TA-
748 (Preliminary) USITC Pub. 2976 (July 1996) at note 96.

719 U.S.C. § 1677(7)(F)(ii).

B M.
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The statute lists nine factors the Commission is to consider in determining whether a domestic
industry is threatened with material injury by reason of imports (or sales for importation) of the subject
merchandise.” I consider these factors by focusing on the point in time when competition between subject
imports and the domestic product occurs, that is, when a contract is awarded to the winning bid.?* I have
considered the relevant facturs in this investigation and determine that the doinestic industry producing
EPGTC systems is not threatened with material injury by reason of the subject imports from Japan.

Consideration of the statutory factors indicates that the Japanese have little, if any, unused capacity
available to increase imporis to the United States.”! A single sale in 1996 does not represent substantial
evidence to indicate the likclihood of substantially increased imports or that subject imports are likely to
have a significant depressing or suppressing effect on domestic prices. Because of the highly specialized
characteristics of EPGTC systems, neither domestic producers nor Japanese producers maintain
inventories.”? There is no evidence of the potential for product-shifting by the Japanese producers, or that
the domestic industry has been prevented, or will be prevented, from developing advanced versions of the
like product.® On the contrary, Petitioner’s marketing of its new DATUM compressors during the period
of investigation is an example of innovations to the like product.

Nor does the record in this final investigation contain substantial evidence that further dumped
imports are imminent. My analysis focuses on the contract award as the point at which competition occurs.
I have therefore examined evidence regarding projects where contracts have not yet been awarded. For

each identified outstanding bid I have considered the degree of substitutability between the domestic

¥ 19 U.S.C. § 1677(7T)F)(i).

®  See Engineered Processed Gas Turbo-Compressor Systems From Japan, Inv. No. 731-TA-748 (Preliminary)
USITC Pub. 2976 (July 1996) at notes 65, 85, and 96. Large Newspaper Printing Presses and Components Thereof,
Whether Assembled or Unassembled, from Germany and Japan, Inv. Nos. 731-TA-736 and 737 (Final) USITC Pub.
2988 (August 1996) at note 114.

! Japanese reported capacity utilization is in excess of *** in *** C.R. Table VII-1 at VII-4; P.R. at VII-3.

2 CR.at VII-6; P.R. at VII-4.

¥ CR.atVI-15and 16;P.R. at VI-7 and 8 .
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product and subject imports. As discussed in Large Newspaper Printing Presses,? 1 find that in
negotiations for large highly specialized equipment like EPGTC systems, the degree of substitutability
between or among bidders increases as the bid process continues, as purchasers become satisfied that
competing bidders meet the necessary technical and other requirements.

Five outstanding bids are described at Table V-6. I have examined each.

The *** project has been canceled. The *** project has proceeded only to the budget estimate
stage, an early stage in such negotiations, and is on indefinite hold.”* In the *** project, a Japanese and a
domestic producer had each submitted bids to ***, which was seeking to become general contractor. The
plant owner did not select *** as the general contractor. The record does not provide information about
the general contractor selection or the status or identity of bids for the EPGTC system on this project. The
*** project is still at a preliminary stage. The owner has not yet even selected a general contractor.”® In
the *** project, bids are still undergoing review for technical compliance and thus are far from final
competition. The only don:estic producer’s bid was for a component in a Japanese producer’s full bid
package.”’

No pending projects are even approaching the final award of a contract for the sale of an EPGTC
system. Thus, purchasers have not completed their evaluations to determine if competing bids satisfy their
technical requirements, and producers are commonly disqualified during the bidding process for technical
reasons. There is no evidence to suggest that any of the outstanding projects is likely to be awarded to a
subject import. Even if there were, the final bidding process must precede the award of a contract, which
must precede a sale, which must precede production and import of a subject import. Therefore, there is no

evidence to support a conclusion that further imports are imminent. To the contrary, the record indicates

#  Large Newspaper Printirg Presses and Components Thereof, Whether Assembled or Unassembled, from
Germany and Japan, Inv. Nos. 731-TA-736 and 737 (Final) USITC Pub. 2988 (August 1996) at 46-47.

¥ CR.atV-19; P.R. at V-8.

% CR.atV-19;P.R.at V-2 and 9.

27 C.R.at V-20;P.R. at V-8 and 9.
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that no contract for sale of even a single EPGTC system is even nearing the final bidding stage. Additional
sales of subject imports are not imminent, and it would be mere conjecture to conclude that future
contracts are likely to be awarded to producers of subject imports.

Thus, I determine that the domestic industry is not threatened with material injury by reason of
LTFV imports (or sales for importation) of EPGTC systems from Japan.
III. CONCLUSION

For the reasons stated above, I determine that the industry in the United States producing EPGTC
systems is not materially injured or threatened with material injury by reason of LTFV imports of EPGTC

systems from Japan.
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PART I: INTRODUCTION
BACKGROUND

This investigation results from a petition filed on May 8, 1996, by Dresser-Rand Company,
Corning, NY,' alleging that an industry in the United States is materially injurzd and threatened with
material injury by reason of less-than-fair-value (LTFV) imports of engineered process gas turbo-
compressor (EPGTC) systems® from Japan. Information relating to the background of the investigation is
provided below.?

Effective Date Action

May 8, 1996 ....... Petition filed with Commerce and the Commission; institution of Commission
investigation (61 FR 24952, May 17, 1996)

May28 ........... Commerce's notice of initiation (61 FR 28164, June 4, 1996)

Julyl ............ Commission’s preliminary determination (61 FR 36080, July 9, 1996)

December 10 ...... Commerce's preliminary determination and postponement of final determination
(61 FR 65013)

December 9 ....... Scheduling of final phase of the Commission’s investigation (61 FR 68053,
December 26, 1996)

May 5,1997 ....... Commerce's final determination (62 FR 24394)

April24 .......... Commission's public hearing*

May30 ........... Commission's vote

June9 ............ Commission determination transmitted to Commerce

! The United Steelworkers of America (USWA), Pittsburgh, PA, which represents the production workers at the
petitioner’s and two other U.S. producers’ facilities, filed a letter with the Commission and the U.S. Department of
Commerce on May 24, 1996, indicating that it supports the petition and joins Dresser-Rand as a co-petitioner. In
addition, on May 11, 1997, the USWA filed “Comments in Support of Petition.”

? The systems covered by this investigation are only those used in the petrochemical and fertilizer industries, in the
production of ethylene, propylene, ammonia, urea, methanol, and refinery and other petrochemical products. The
subject imports are provided for in subheadings 8406.81.10, 8406.82.10, 8406.90.20 through 8406.90.45,
8414.80.20, 8414.90.40, 8419.60.50, 8483.40.50, 8501.53.40, 8501.53.60, 8501.53.80, and 9032.89.60 of the
Harmonized Tariff Schedule of the United States (HTS). A complete description of the imported products subject to
this investigation is presented in the section of this report entitled The Product.

3 Federal Register notices cited in the tabulation since Commerce’s initiation are presented in app. A.
* A list of witnesses that appeared at the hearing is presented in app. B.
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SALES AT LTFV

Commerce determined that the subject products from Japan are being, or are likely to be, sold in
the United States at LTFV. The following tabulation provides the preliminary and final weighted-average
dumping margins (in percent ad valorem) determined by Commerce for companies subject to this
investigation:

ompan Dumping margins--
Preliminary Final (Revised)
Mitsubishi Heavy Industries (MHI) . ... ... 34.37 38.32 12
Allothers® . ...................... 34.37 38.32!

! Commerce amended its final dumping margins on May 26, 1997, pursuant to ministerial error
allegations.

2 The period of investigation was April 1, 1995, through May 31, 1996. Commerce compared
constructed export price (CEP) to normal value (NV) based on constructed value (CV). Although, the
home market was viable, Commerce used CV for NV because it determined that the merchandise sold in
the home market was not sufficiently similar to that sold in the United States to permit proper price-to-
price product comparisons.

* The petition identified five producers of the subject products in Japan. In addition, the U.S. Embassy
in Tokyo identified several Japanese producers other than MHI, only one of which, Ebara Corp., may have
exported to the United States (see the Foreign Producers’ Operations section in part VII of this report for
further discussion). On July 22, 1996, Ebara Corp. sent a letter to Commerce stating that it made no sales
or shipments of the subject merchandise to the United States during Commerce’s period of investigation
(see 61 FR 65014).

SUMMARY DATA

Summary data are presented in appendix C. Except as noted, U.S. industry data are based on
questionnaire responses of four firms that accounted for all known U.S. production of EPGTC systems
during the period for which data were collected (January 1993-March 1997). U.S. import data are based
on questionnaire responses of seven firms whose U.S. imports, or purchases of imports, are believed to
account for virtually all of the subject imports, and all known imports of EPGTC systems from other
countries, during the same period.

THE PRODUCT
This section of the report presents information on both imported and domestically produced

EPGTC systems, as well as information related to the Commission's “domestic like product”
determination.

I-2



Product Description

EPGTC systems are integral components in the production, both direc:ly and indirectly,’ of
ethylene, propylene, ammonia, urea, and methanol--widely traded chemical products that are heavily
consumed for a variety of purposes worldwide. In the production stream for these products, compression
is needed at some points to remove unwanted substances and at other points to temporarily refrigerate
certain substances that loop in and out of the process. EPGTC systems provide the necessary pressure.
These systems, or “trains™ as they are known in the industry, are large in scale and consist of at least one
compressor (sometimes two or more are in the same train), a driver (a steam turbine or motor to run the
compressor(s)), and auxiliary components (chiefly a lubrication system and electronic control system),
which are custom engineered to the specific parameters and needs of the plant producing the chemical
product.® (See figure 1 for a graphic presentation of an EPGTC system.) The plants incorporating EPGTC
systems are capital intensive and individually unique in many respects, often incorporating proprietary and
patented phases in their respective processes. As an integral component, the EPGTC system must be
tailored to maximize the plant’s overall efficiency. Each train is specific to the plant for which it was built,
and each of the major components, with the exception of the motor if a relatively small motor drive is used,
is specific to the train. Steam turbines are most often used to drive these systems because the plants they
are built for already generaie steam in the course of producing the chemicals, thus providing a built-in
power source.

Figure I-1
Process gas compressor system (three case train)

Only one other type of large-scale compressor system is individually engineered to users’ needs. It
also has petrochemical applications, but is made for even more upstream types of products (mainly crude
oil and natural gas), serves to transport and store these products rather than produce them, and, because of
the availability of gas fuels at these sites, utilizes gas-driven turbines instead of steam turbines or motors.
Like EPGTC systems, they are made to order under contract and require significant time and investment to
design, build, and deliver. Their different product applications and function, however, require different
design considerations. Unlike EPGTC systems, these transport sy<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>