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PART I

DETERMINATION AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-706 (Preliminary)
CANNED PINEAPPLE FRUIT FROM THAILAND

Determination

On the basis of the record' developed in the subject investigation, the Commission
determines, pursuant to section 733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there is
a reasonable indication that an industry i in the United States is materially injured by reason of imports
from Thailand of canned pineapple fruit,> provided for in subheading 2008.20.00 of the Harmonized
Tariff Schedule of the United States, that are alleged to be sold in the United States at less than fair
value (LTFV).

Background

On June 8, 1994, a petition was filed with the Commission and the Department of Commerce
by Maui Pineapple Company, Ltd., Kahului, HI, and the International Longshoremen’s and
Warehousemen’s Union, alleging that an industry in the United States is materially injured by reason
of LTFV imports of canned pineapple fruit from Thailand. Accordingly, effective June 8, 1994, the
Commission instituted antidumping investigation No. 731-TA-706 (Preliminary).

Notice of the institution of the Commission’s investigation and of a public conference to be
held in connection therewith was given by posting copies of the notice in the Office of the Secretary,
U.S. International Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register of June 16, 1994 (59 F.R. 30951). The conference was held in Washington, DC, on June
29, 1994, and all persons who requested the opportunity were permitted to appear in person or by
counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR §
207, 2(f))
? For purposes of this investigation, canned pineapple fruit is defined as pineapple prepared into various
product forms, including rings, pieces, chunks, tidbits, and crushed pineapple, that is packed and cooked in
metal cans with either pineapple juice or sugar (heavy) syrup added.
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VIEWS OF THE COMMISSION

Based on the record in this preliminary investigation, we determine that there is a
reasonable indication that an industry in the United States is materially injured by reason of
imports of canned pineapple fruit from Thailand that are allegedly sold in the United States at
less than fair value ("LTFV").'

L. THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping duty investigations requires the
Commission to determine, based upon the best information available at the time of the
preliminary determination, whether there is a reasonable indication that a domestic industry is
materiall; injured or threatened with material injury by reason of the allegedly LTFV
imports.” In applying this standard, the Commission weighs the evidence before it and
determines whether "(1) the record as a whole contains clear and convincing evidence that
there is no material injury or threat of material injury; and (2) no likelihood exists that any
contrary evidence will arise in a final investigation."

IL. LIKE PRODUCT
A. In_General

In determining whether there is a reasonable indication that an industry in the United
States is materially injured by reason of the subject imports, the Commission must first
define the "like product” and the "industry.” Section 771(4)(A) of the Tariff Act of 1930
(the "Act") defines the relevant industry as the "domestic producers as a whole of a like
product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.”* In turn, the Act defines "like
product” as a "product which is like, or in the absence of like, most similar in characteristics
and uses with, the article subject to an investigation."*

The Commission’s decision regarding the appropriate like product(s) in an
investigation is essentially a factual determination, and the Commission applies the statutory
standard of "like" or "most similar in characteristics and uses" on a case-by-case basis.® No
single factor is dispositive, and the Commission may consider other factors it deems relevant

' Whether there is a reasonable indication that the establishment of an industry in the United
States is materially retarded is not an issue in this investigation.

19 U.S.C. § 1673b(a); see also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir.
1986); Calabrian Corp. v. United States Int’l Trade Comm’n, 794 F. Supp. 377, 381 (Ct. Int’l Trade
1992).

>  American Lamb, 785 F.2d at 1001; see also Torrington Co. v. United States, 790 F. Supp.
1161, 1165 (Ct. Int’l Trade 1992), aff’d without opinion, 991 F.2d 809 (Fed. Cir. 1993).

‘ 19 U.S.C. § 1677(4)(A).

5 19 U.S.C. § 1677(10).

¢ See Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff'd,
938 F.2d 1278 (Fed. Cir. 1991) ("[E]very like product determination *must be made on the particular
record at issue’ and the ’unique facts of each case.’"). In analyzing like product issues, the
Commission generally considers six factors, including: (1) physical characteristics and uses; (2)
interchangeability; (3) channels of distribution; (4) customer and producer perceptions; (5) common
manufacturing facilities and production employees; and (6) where appropriate, price. Calabrian, 794
F. Supp. at 382 n.4. Alternatively, when appropriate, the Commission may engage in a finished/semi-
finished product analysis to determine whether products at different stages of production are like
products, as discussed further below.
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based upon the facts of a particular investigation. Generally, the Commission requires "clear
dividing lines among possible like products” and disregards minor variations.’

B. The Like Product

The Department of Commerce defined the scope of this investigation as follows:

pineapple, processed and/or prepared into various product forms, including
rings, pieces, chunks, tidbits and crushed pineapple, that is packed and
cooked in metal cans with either pineapple juice or sugar syrup added.’

Canned pineapple fruit is the shelf-stable food prepared from mature, fresh pineapple
from which the peel and core have been removed.” Canned pineapple is sold in several
product forms, e.g., slices (rings), spears, chunks, tidbits and crushed. When sold in the
United States, canned pineapple is USDA-graded as fancy, choice, standard or substandard. 0

Usmg the Commission’s traditional, six-factor like product analysis," we have
considered whether fresh, whole pineapple and/or fresh pineapple that has been cored,
peeled, packed in plastic bags and chilled ("fresh, chllled pineapple") is or are like the
imported canned pineapple subject to investigation.” While the Commission must accept
Commerce’s determination as to which imported merchandise is within the class or kind of
merchandise allegedly sold at less than fair value, the Commission determmes which
domestic product is like the imported articles identified by Commerce. "

Canned pineapple fruit, fresh, whole pineapple and fresh, chilled pineapple are all
consumable foodstuffs of similar color taste, aroma and texture, although these traits may be
somewhat diminished in canned pmeapple ' All share a variety of similar end-uses;
however, specific physical characteristics may limit their interchangeability among

7 Torrington, 747 F. Supp. at 748-49.

® 59 Fed. Reg. 34408, 34409 (July 5, 1994). HTS 2008.20.0010 covers canned pineapple fruit
packed in beet or cane sugar-based (heavy) syrup; HTS 2008.20.0090 covers canned pineapple fruit
packed without added sugar (i.e., juice-packed). Id.; Public Report ("PR") at 1I-3, 5; Confidential
Report to the Commission ("CR") at I-3, I-8 nn. 11 and 12.

° PR at II-3; CR at [-4,

' PR at II-3; CR at I-4. There is no information which indicates that any substandard canned
pmeapple is sold in the United States. Compare PR at I[-20; CR at 1-48.

Commissioner Rohr does not join his colleagues in applying the traditional six factor, horizontal
like product analysis. Rather, he finds that the vertical relationships between whole pineapple, fresh,
chilled pineapple and canned pineapple necessitates the application of the semi-finished product analysis
set forth in note 37, below.

The petitioning entities are Maui Pineapple Company, Ltd., Kahuli, HI ("Maui"), a producer of
canned pineapple fruit, and the International Longshoremen’s and Warehousemen’s Union, Wailuku,
HI. Maui contends that canned pineapple fruit, of all grades, product forms, container sizes, whether
packed in pineapple juice or sugar syrup, is the appropriate like product. Petition at 13-14. No
information or argument has been presented that suggests that the Commission should find separate like
products of canned pineapple fruit based on product forms, container sizes, or packing liquid. All
product forms of canned pineapple fruit are physically similar in terms of taste, color, aroma, use and
shelf-life; share identical channels of distribution and manufacturing facilities and employees; and are
sold at approximately the same price. Petition at 13-17; Transcript of the Public Conference (June 29,
1994) ("Transcript”) at 39-41.

See, e.2., Algoma Steel Corp. v. United States, 688 F. Supp. 639 (Ct. Int’l Trade 1988) ("ITC
does not look behind ITA’s determination, but accepts ITA’s determination as to which merchandise is
in the class of merchandise sold at LTFV."), aff’'d, 865 F.2d 240 (Fed. Cir. 1989); Torrington v.
United States, 747 F. Supp. 744 (Ct. Int’l Trade 1990), aff’'d, 938 F.2d 1278 (Fed. Cir. 1991).

See Transcript at 71-73 ("[T]he characteristics and uses of fresh pineapple versus canned
pineapple may be similar just after the fresh pineapple is picked."); Petitioner’s Postconference Brief at
6 (Fresh pineapple is "roughly interchangeable” with canned pineapple fruit.); Transcript at 42 ("The
nearest companion to canned pineapple fruit is fresh pineapple.").
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consumers.” Canned pineapple fruit is ready to eat, whereas fresh, chilled pineapple needs
minor preparation (i.e., slicing), and fresh whole pmeapple requires considerable preparation
by the consumer before consumption.'® Individual consumers for whom convenience is a
concern would likely choose canned pineapple over fresh, whole or fresh, chilled pineapple."
Fresh, whole pineapple and fresh, chilled pineapple contam the enzyme bromelm which
prevents their use in prepared gelatm and dairy products.® Also, industrial consumers who
use pineapple as an ingredient in other products (e.g., canned fruit cocktail, baked good9)
purchase the canned product, rather than either fresh, whole or fresh, chilled pineapple.'

Another important physical difference among canned pineapple, fresh, whole
pineapple and fresh, chilled pineapple is perishability. While canned pineapple has a shelf-
life of three to four years, fresh, chilled pineapple requires refrigeration and has a shelf life
of only three to four weeks; fresh whole pineapple is edible for only about a week.” Thus,
purchasers such as grocery stores, distributors, and industrial consumers, who desire to stock
and store shelf-stable products for extended lengths of time, purchase canned pineapple,
rather than either fresh product Maui, which produces all three types of pineapple,
contends that such differences in physrcal characteristics distinguish canned pineapple from
fresh, chilled pmeapple and fresh, whole pineapple; consequently, Maui markets each kind
somewhat differently.”

Canned pineapple fruit, fresh?5 whole pineapple and fresh, chilled pineapple are all
sold through retail grocery channels.” However, canned pineapple fruit is sold in the dry
goods sections of grocery stores, while fresh, whole and fresh, chilled pineapple are sold in
the produce section. All three types of pmeapple are sold through food service channels
(e.g., restaurants), though Maui sells fresh, chilled pineapple through food servnce channels
only in Hawaii.* Canned pineapple is also sold through institutional channels.*

For Maui’s operations, all pineapples, whether destined for sale as fresh whole
pineapple, fresh, chilled pineapple, or canned pineapple, are picked by hand.” Harvestmg
techniques differ somewhat, depending on intended use. Pineapples destined for sale as
fresh, whole pineapple are harvested first, conveyed by booms attached to a truck, into
1nd1v1dual packing trays to prevent brulslng, taken to a packing shed and packed in fiber
boxes.” Pineapple destined for sale as fresh, chilled pineapple or canned pineapple is
conveyed by hand to similar, though much larger booms into the back of the truck along
with the crowns, which are separated

'S See PR at II-4; CR at I-7. We note that there is little evidence on the record of this
preliminary investigation concerning consumer (e.g., institutional, industrial end-user or individual end-
userz perceptions. The Commission intends to seek such information in any final investigation.

Transcript at 42; PR at 1I-4; CR at I-7; Petitioner’s Postconference Brief at 6.

Petitioner’s Postconference Brief at 7.

'* PR at II-4; CR at I-7; Transcript at 17-18, 73; Petitioner’s Postconference Brief at 6.

PR at II-9; CR at 20-21; Transcript at 16-17; Petitioner’s Postconference Brief at 5, 7.

® PR at II4; CR at I-6; Petitioner’s Postconference Brief at 5; Transcript at 16. Petitioner’s
testimony about whether the shelf life of fresh, chilled pineapple is shorter or longer than fresh is
somewhat contradictory. Compare Transcript at 74-75 ("[L]ight deteriorates [fresh chilled pineapple]
faster than it would if it was in a can or it was still in the shell.”)

Transcript at 16-17; Petitioner’s Postconference Brief at 5, 7.

Transcript at 74; Petitioner’s Postconference Brief at 7.

®  Transcript at 74; PR at 1I-7; CR at I-14; Petitioner’s Postconference Brief at 7.

*  Transcript at 79. Compare Fresh Garhc from China, Inv. No. 731-TA-683 (Preliminary),
USITC Pub. 2755 (March 1994), at 1-5-10,

®  Transcript at 75.

Transcript at 26-27.

Transcript at 14, 77; the record does not reflect harvesting techniques for other domestic
pineapple growers. Maui is a vertically integrated producer, "from planting pineapple, all the way
through canning, labelling and warehousing.” Transcript at 20, 96.

PR at II4; CR at I-6; Transcript at 76-77.

Transcript at 77.
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Fresh, whole pineapple is not sent through the cannery for any further processing.”
For Maui’s operations, pineapple destined for sale either as fresh chilled pineapple or canned
pineapple is sent to the cannery, where it is cored and peeled.” Canned pineapple, however,
is sliced, placed 1n cans and heat-treated, whereas fresh, chilled pineapple is simply placed in
cellophane bags.” The same manufacturmg equipment and employees process fresh, chilled
pineapple and canned pineapple fruit.”

Finally, a single retail price comparison suggests that the retail price for canned
pineapple is substantially less than for fresh, chilled pineapple; however, based on
Petitioner’s estimates regarding the edible yield of an average five-pound pineapple, per
pound prlces for canned pineapple fruit are somewhat comparable to those for fresh, whole
pineapple.* In addition, the record indicates significant farm price differentials per ton
between fresh, whole pmeapple and processed pineapple (which includes fresh, chilled
pineapple, canned pineapple and juice).”

For the purposes of this preliminary investigation, we find that there are significant
differences in interchangeability (due to differences in physical characteristics), channels of
distribution, and producer perceptions, among canned pineapple fruit and fresh, whole
pineapple and fresh chilled pineapple, and determine that the like product is canned
pineapple fruit.*

30
31

Petitioner’s Postconference Brief at 8.
Transcript at 78.

2 PR at II-4; CR at 1-6; Transcript at 75.

®  Transcript at 78.

*  Petitioner’s Postconference Brief, Appendix A at 1. The record does not reflect prices for
sales to industrial consumers or to grocery stores. We intend to seek comprehensive comparative
pncmg data in any final investigation.

See Petition at Appendix 1.

% Commissioner Crawford determines that the like product includes canned pineapple, fresh,
whole pineapple and fresh, chilled pineapple. On balance, she finds that all three forms of pmeapple
share the same essential physical characteristics and have significantly overlapping end-uses; are
interchangeable in almost all applications; are sold through retail grocery channels; are grown on the
same plants, in the same fields, cultivated in the same way, and harvested by substantially the same
workers. See discussion above. In addition, the same manufacturing equipment and employees
process fresh, chilled pineapple and canned pineapple fruit. Transcript at 75-77.

Commissioner Crawford did not use a fimished/semi-finished analysis in this preliminary
investigation. She notes that under that analytic framework, fresh, whole pineapple could be
considered the semi-finished input for canned pineapple, the finished product. She concurs with note
37, below, requesting the parties to provide information in any final investigation recommending which
analysis the Commission should use in this and similar cases: the Commission’s traditional six-factor
like product analysis or its finished/semi-finished analysis. Also, each party should discuss why the
Commission should choose the analysis recommended by that party, instead of the other framework.
Finally, each party should state what result the Commission should reach under the recommended
framework. In particular, she requests that the parties analyze why the Commission should choose one
anal;tic framework over the other.

The Commission may, where appropriate, consider the like product using a vertical,
finished/semi-finished product analysis because the production process for fresh, whole pineapple,
fresh, chilled pineapple and canned pineapple may be viewed as a continuum with fresh, whole
pineapple at the "unprocessed” stage and canned pineapple at the "most processed” stage. See Silicon
Carbide from the People’s Republic of China, Inv. No. 731-TA-651 (Final), USITC Pub. No. 2779
(June 1994) at I-7-9; Stainless Steel Bar from Brazil, India, Italy, Japan, and Spain, Invs. Nos. 731-
TA-678-682 (Preliminary), USITC Pub. 2734 (February 1994) at I-7-13; Aramid Fiber Formed of
Poly Para-Phenylene Terephthalamide from the Netherlands, Inv. No. 731-TA-652 (Preliminary),
USITC Pub. 2673 (August 1993) at 8 n.13. Under this analysis, we examine (1) whether the
upstream article is dedicated to the production of the downstream article or has independent uses; (2)
whether there are perceived to be separate markets for the upstream and downstream articles; (3)
differences in the physical characteristics and functions of the upstream and downstream articles; (4)
differences in costs or value of the vertically-differentiated articles; and (5) significance and extent of
(continued...)
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C. Domestic Industry

1. As derived from the like product definition®

Based upon the definition of the like ggoduct, the domestic industry consists of all
domestic producers of canned pineapple fruit.” During the period of investigation, there
were three domestic producers of canned pineapple fruit, namely, petltloner Maui, Dole
Packaged Foods Company ("Dole") and the Puerto Rico Land Authority.*

2. Inclusion of Growers/Processors

In investigations involving processed agricultural products, the Commission may
include growers of a raw agricultural product within the domestic industry producing the
processed agricultural product if (1) the processed agricultural product is produced from the
raw agricultural product through a single continuous line of production; and (2) there is a
substantial coincidence of economic interest between the producers or growers of the raw
agricultural product and the processors of the processed agricultural product based upon

¥ (...continued)
the processes used to transform the upstream into the downstream articles.

Under this analysis, we would also determine in this preliminary investigation that the like
product is canned pineapple fruit. Both fresh, whole pineapple and fresh, chilled pineapple are sold
independently. Whole pineapple is also used to make substantial quantities of juice and juice
concentrate. Letters from Petitioner to Investigator dated July 11, 1994 and to Staff Attorney dated
July 12, 1994. Fresh, whole pineapple and fresh, chilled pineapple are marketed differently than
canned, and are sold in different sections of grocery stores. Transcript at 74. Canned pineapple is
sold through institutional channels; fresh pineapple, for the most part, is not. Transcript at 26-27;
Petitioner’s Postconference Brief at 7.

Differences in physical characteristics and function include convenience (due to the degree of
further preparation required by the end-user), perishability and enzyme content (which limits use of the
fresh product in prepared gelatin and dairy products). The limited information in the record of this
preliminary investigation indicates that processing accounts for a substantial proportion of value added
of canned pineapple fruit and that there are price differences among the three types of pineapple, as
well as significant farm price differentials per ton between fresh, whole pineapple and processed
pineapple (which includes fresh, chilled, pineapple, canned pineapple and juice). See Petition at
Appendix 1. Finally, fresh, whole pineapple requires no processing following harvest, while both
fresh, chilled and canned pineapple undergo additional processing.

We will seek additional data pertaining to the vertical analysis in any final investigation and
may consider whether to include fresh, whole pineapple and/or fresh, chilled pineapple in the like
product. We invite the parties to address whether the finished/semi-finished paradigm is more
appropnate to analyze the like product issue in this investigation.

Based on her like product determination, Commissioner Crawford determines that the domestic

industry constitutes producers of canned pineapple, fresh, whole pineapple and fresh, chilled pineapple.

* If the Commission should determine in any final investigation that the like product also includes
fresh, whole pineapple and/or fresh, chilled pineapple, the domestic industry definition would include
all domestic growers of pineapple and/or producers of fresh, chilled pineapple, as well as producers of
canned pineapple fruit. Such growers and/or producers would appear to include approximately 20
farms in Hawaii that grow pineapple, as well as entities, including Dole and Del Monte, that maintain
domestic fresh fruit operations. Five of these farms account for 99 percent of domestic pineapple
production. Transcript at 81; Telephone conversation between Hawaii Agricultural Statistics Service
with Commission staff. In addition, pineapple is grown in Puerto Rico. PR at II-7; CR at I-13. We
intend to seek additional information on pineapple growing and processing operations in the United
States in any final investigation.

“ Dole ceased production of canned pineapple fruit in 1991. The Puerto Rico Land Authority
accounts for a very small portion of domestic production of canned pineapple fruit. PR at II-6, 7; CR
at I-12-13.
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relevant economic factors.* The processed product shall be considered to be processed from

a raw product through a single continuous line of production if: (1) the raw agricultural
product is substantially or completely devoted to the production of the processed agricultural
product; and (2) the processed agricultural product is produced substantxally or completely
from the raw product.®

The information available in this preliminary investigation suggests that canned
pineapple fruit is not produced from whole pineapple through a single continuous lme of
production.® However, we will re-examine this question in any final investigation.“

III. RELATED PARTIES
A. Statutory Framework

The related parties provision* allows for the exclusion of certain domestic producers
from the domestic industry for the purposes of an injury determination. Applying the
provision involves two steps.* First, the Commission must determine whether a domestic
producer meets the definition of a related party. The statute defines a related party as a
domestic producer that is either related to exporters or importers of the product under
investigation, or is itself an importer of that product. If a company is "related” under section
771(4)(B), the Commission then determines whether ' approprlate circumstances"” exist for
excluding the company in question from the domestic industry.’

‘19 U.S.C. § 1677(4)(E)(i).

2 19 U.S.C. § 1677(4)(E)(ii)-

“  According to information from the Hawaiian Agricultural Statistics Service, in 1993,
approximately 63 percent of all pineapple grown in Hawaii was processed in some manner, while 37
percent was sold in the fresh, whole pineapple market. In 1992, approximately 76 percent of all
pineapple was processed in some manner, while 24 percent was sold in the fresh, whole pineapple
market. In 1991, approximately 77 percent of all pineapple was processed in some manner, while 23
percent was sold in the fresh, whole pineapple market. Petition at Appendix 1. (Petitioner reports
production of fresh, chilled pineapple to the Hawaiian Agricultural Statistics Service as "processed,"
and contends that fresh, chilled pineapple is included with "processed” pineapple in the cited chart.
See Petitioner’s Postconference Brief, Appendix A at 1.) Also, according to the Petitioner, pineapple
juice and juice concentrate accounted for a substantial portion of fresh pineapple production in 1993.
See Letters from Petitioner to Investigator dated July 11, 1994 and to Staff Attorney dated July 12,
1994.

“  The House and Senate Committee Reports to the 1988 Trade Act confirm that Congress did not
expect the test to be met if the raw product is devoted to production of several different processed
products. H.R. Rep. 40, Part I, 100th Cong., 1st Sess. 121 (1987); S. Rep. 71, 100th Cong., 1st
Sess. 109 (1987); see Tart Cherry Juice and Juice Concentrate from Germany and Yugoslavia, Invs.
Nos. 731-TA-512 and 513 (Preliminary), USITC Pub. 2378 (May 1991).

“ 19 U.S.C. § 1677(4)(B).

See, e.g., Stainless Steel Flanges from India and Taiwan, Inv. Nos. 731-TA-639 and 640
(Final), USITC Pub. 2724 at 1-9-10 (February 1994).

“ 719 U.S.C. § 1677(4)(B). The primary factors the Commission has examined in deciding

whether appropriate circumstances exist to exclude a related party include:

(¢)) the percentage of domestic production attributable to the importing producer;

?2) the reason the U.S. producer has decided to import the product subject to
investigation, i.e., whether the firm benefits from the LTFV sales or
subsidies or whether the firm must import in order to enable it to continue
production and compete in the U.S. market; and

3) the position of the related producer vis-a-vis the rest of the industry, j.e.,

whether inclusion or exclusion of the related party will skew the data for the
(continued...)
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Exclusion of a related party is within the Commission’s discretion based upon the
facts presented in each case.® The rationale for the related parties provision is that domestic
producers who are related Barties may be in a position that shields them from any injury
caused by subject imports.” Thus, including these parties within the domestic industry would
distort the analysis of the condition of the domestic industry.*

B. Whether Dole Should be Excluded as a Related Party

During the period of investigation, Dole was a domestic producer who imported
subject merchandise, and therefore is a "related party" under the statute.” However,
appropriate circumstances do not appear to exist to exclude Dole from the domestic
industry.” Dole was a significant producer of canned pineapple fruit during 1991; however,
it ceased domestic production that year, while it continued to import canned pineapple from
Thailand and elsewhere.®

Second, Dole did not provide the Commission with any financial or employment
information for 1991, its last year of domestic production; it is difficult, therefore, to
compare its condition to that of the rest of the industry.* The lack of such data, however,
also prevents any distortion of the industry data that the Commission did obtain from Maui
for 1991. It is unclear whether Dole’s interests were predominantly those of a domestic
producer or an importer in 1991; the lack of financial and other data for Dole prevents us

“ (...continued)
rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161 (Ct. Int’l Trade 1992), aff’d without
opinion, 991 F.2d 809 (Fed. Cir. 1993). The Commission has also considered whether each
company’s books are kept separately from its "relations’” and whether the primary interests of the
related producers lie in the domestic production or in the importation. See, e.g., Garlic from the
Peogle’s Republic of China, Inv. No. 731-TA-683 (Preliminary), USITC Pub. 2755 (March 1994).

See Torrington, 790 F. Supp. at 1168; Sandvik AB v. United States, 721 F. Supp 1322, 1331-
32 (Ct. Int’] Trade 1989); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l
Trade 1987).

See Torrington, 790 F. Supp. at 1168; Empire Plow, 675 F. Supp. at 1353-54 (analysis of
"[blenefits accrued from the relationship” as major factor in deciding whether to exclude related party
held "reasonable approach in light of the legislative history”); S. Rep. No. 249, 96th Cong. 1st Sess.
at 83 (1979) ("[W]here a U.S. producer is related to a foreign exporter and the foreign exporter
directs his exports to the United States so as not to compete with his related U.S. producer, this should
be a case where the ITC would not consider the related U.S. producer to be a part of the domestic
industry.").

% ’See, e.g., Sandvik, 721 F. Supp. at 1331-32 (related party appeared to benefit from dumped
imports).

' See PR at II-7, 9; CR at I-13, 21. It is consistent with Commission practice to include Dole in
the domestic industry, even though it ceased domestic production, unless the application of the related
parties test results in exclusion. Sandvik, 721 F. Supp. at 1329-30.

For purposes of this preliminary investigation, Commissioner Newquist concurs in this finding.
He is concerned, however, that inclusion of Dole’s data may skew the apparent condition of the
domestic industry between 1991 and 1992. Commissioner Newquist will re-examine this issue in any
final investigation.

Maui contends that Dole indicated that Dole ceased domestic production because it could
produce canned pineapple for less overse