Magnesium From
The People’s Republic of China,
Russia, and Ukraine

Investigations Nos. 731-TA-696-698 (Preliminary)

Publication 2775 May 1994

U.S. International Trade Commission

-

/\ \ / \\

ot

Washington, DC 20436



U.S. International Trade Commission

COMMISSIONERS

Don E. Newquist, Chairman
Peter S. Watson, Vice Chairman
David B. Rohr
Carol T. Crawford
Janet A. Nuzum
Lynn M. Bragg

Robert A. Rogowsky
Director of Operations

Staff assigned:

Fred Fischer, Investigator
Anita Miller, Economist
Vincent DeSapio, Commodity Analyst
John Ascienzo, Financial Analyst
Andrea Casson, Attorney

George Deyman, Supervisory Investigator

Address all communications to
Secretary to the Commission
United States International Trade Commission
\ Washington, DC 20436



U.S. International Trade Commission

Washington, DC 20436

Magnesium From
The People’s Republic of China,
Russia, and Ukraine

Publication 2775 May 1994






CONTENTS

PAGE
Part I Determinations and views of the Commission ........................ -1
Determinations ........... ... ... . . . I3
Puremagnesium ........... ... ... -3
Alloy magnesium ............. ... e I-3
Background ... ... -4
Views of Chairman Newquist, Vice Chairman Watson, Commissioner Crawford
and Commissioner Nuzum ........... ... ... ... ... ... .. . .. ... ... -5
Additional and dissenting views of Chairman Newquist . .................... 1-29
Separate views of Commissioner Rohr ........... ... ... ... ... .. . ..., 1-37
Additional views of Commissioner Janet A.Nuzum ........................ I-51
Dissenting views of Commissioner Crawford ............................. I-55
Part II: Information obtained in the investigations . . ... ...................... II-1
Introduction ... ... e II-3
Previous Commission and other investigations concerning magnesium . ... ... . 114
Theproducts ......... .. . II-5
Descriptionand uses ........... ... il II-5
Primary magnesium ............ .. ... ... L il il II-5
Ultrapure and commodity-grade pure magnesium .................... II-6
Alloymagnesium . ....... ... ... i II-7
Manufacturing processes . ..............o i i II-7
Pure and alloy magnesium .............. ... .. ... i iiiiaa. II-7
Secondary magnesium . . .......... i II-11
Substitute products . ....... ... .. ... II-12
US. tariff treatment . ......... ... ... ... ... [I-12
Puremagnesium ........... ... .. ... ... L i I-14
Alloymagnesium .. ....... ... i II-14
The nature and extent of alleged salesat LTFV ............................ II-14
Thedomesticmarket ......... ... ... ... .. . i I-14
Apparent US. consumption ............ ... 1I-15
U.S. consumption by market segments . .............. ... .. .o oL II-15
US.producers . ... 1I-21
Mageorp . . ot e II-21
DowW .. -3
Northwest Alloys . ....... ... ... 11-23
US. producers’ purchases ............. ... ... ... ... il 11-23
US.importers . ...t e II-23
Channels of distribution . ........ ... ... ... .. . i 11-24
Global capacity and production ............ ... ... ... il 11-25

MAGNESIUM FROM CHINA, RUssiA, AND UKRAINE i



CONTENTS—Continued

PAGE
Part II: Information obtained in the investigations—Continued
Consideration of alleged material injury to an industry in the
United States ............... i I1-28
U.S. capacity, production, and capacity utilization .................... ... 11-28
US. producers’ shipments . ......... ... ... ... ... L L 11-30
U.S. producers” export shipments ................. ... .. ... ... ... ... 11-33
US. producers” inventories ............... ... .. .. il I1-33
U.S. employment, wages, compensation, and productivity ................. 11-34
Financial experience of US. producers ................................ 11-35
Primary magnesium operations ............... ... ... .. oL 11-36
Investment in productive facilities and return onassets ................ 11-39
Capital expenditures ............ ... il 11-39
Research and development expenses ............................... 11-40
Capital and investment ................ ... ... o i i, 1141
Consideration of alleged threat of material injury .......................... [1-41
U.S. importers’ inventories .............. ... ... il 11-42
Ability of foreign producers to generate exports and availability
of export markets other than the United States .................... 1143
China ... 11-43
RUSSIA . ..o e 11-44
Ukraine ............iiiiiiiiiii i e 11-45
European Union investigation . . ................ .. ... ... .. .. .. 1146
Consideration of the causal relationship between imports of the
subject merchandise and the alleged material injury .. . . . [P 1146
US. Amports . . ..o 11-46
Subject imports . ...... ... 11-46
China ... 1146
Russia ... 11-49
Ukraine . . ..o 11-49
All other SOUICES .. ... .ttt 11-49
U.S. market penetration by imports ............ ... ... ... o oL 1149
Subject imports . ...... .. 11-53
China . ...... i 11-53
Russia ... II-53
Ukraine . . . ... e 1I-53
All Other sources ...............iuiiiiniinieinetneninnennnn II-53

ii INvVs. Nos. 731-TA-696-698 (PRELIMINARY)



CONTENTS—Continued

PAGE
Part II: Information obtained in the investigations—Continued
Consideration of the causal relationship between imports of the subject
merchandise and the alleged material injury—Continued
Prices ... II-54
Pricetrends ....... ... . ... I1-56
Price comparisons .............. .. 1I-60
Other price COMPATISONS . ... ...ttt 1I-61
Lost salesand lost revenues ............... .. ... .. .. ... i, I1-62
Exchangerates .......... ..o i 1I-63
APPENDIXES
A. The Commission’s and Commerce’s Federal Register notices .. ................. A-1
B. List of participants in the Commission’s conference . ........................ B-1
C. Companion data tables by types of magnesium .. .......................... C1
D. Summary data concerning the US. market ................... ... ... ... .. D-1
E. Effects of imports on producers’ existing development and production
efforts, growth, investment, and ability to raise capital . . .................. E-1
FIGURES
1. Illustration of typical cast shape of magnesiumingots ..................... 119
2. Primary magnesium: U.S. producers’ shipments and apparent U.S.
consumption, by sources, 1991-93 ......... .. ... ... il 1117
3. Primary magnesium: U.S. producers’ shipments, by end users, 1993 ......... II-19
4. Primary magnesium: U.S. importers’ shipments, by end users, 1993 ......... 11-20
5. Primary magnesium: Estimated world annual capacity, by sources,
asof December 31, 1992 .. ..ttt e e 11-27
6.  Primary magnesium: Shipments of U.S. producers, by types of
shipments, 1991-93 . . .. ... ... .. II-31
7. Primary magnesium: U.S. imports, by sources, 199193 .................... 11-48
8. Primary magnesium: Market penetration ratios, by sources, 1991-93 ......... I1-52

MAGNESIUM FROM CHINA, RUssIA, AND UKRAINE iii



CONTENTS—Continued
PAGE
FIGURES—Continued

9.  Primary magnesium: Weighted-average delivered contract sale

prices to magnesium granule producers of commodity-grade pure

magnesium (Product 1), by quarters, Jan. 1991-Dec. 1993 ................ 11-57
10. Primary magnesium: Weighted-average delivered contract sale

prices to aluminum producers of commodity-grade pure magnesium

(Product 1), by quarters, Jan. 1991-Dec. 1993 . .......... ... ... ........ 11-59
11. Nominal exchange rates of the Chinese yuan, by quarters, Jan. 1991- ‘

Dec. 1993 ... e 11-63
D-1. Primary magnesium: Summary data, 1991-93 ............... ... ........ D-5
D-2. Pure magnesium: Summarydata, 199193 ............... ... ... ... ... D-6
D-3. Alloy magnesium: Summary data, 1991-93 ........................ . .... D-7
TABLES

1. Primary magnesium: U.S. import duties for pure magnesium (HTS
subheading 8104.11.00) and alloy magnesium (HTS subheading

8104.19.00), 1994 . . . . ... 1I-13
2. Primary magnesium: Alleged dumping margins for China, Russia,

and Ukaaine . . ....... .. . i II-15
3. Primary magnesium: U.S. producers’ U.S. shipments, U.S. imports,

and apparent US. consumption, 191-93 ................. ... ........ II-16
4. Primary magnesium: U.S. producers’ shipments and U.S. importers’

shipments, by products and by end users, 1991-93 ..................... II-18
5. Primary magnesium: U.S. producers, plant locations, raw materials,

and positions taken with respect to the petition ............. ... ... ... II-21
6. Primary magnesium: U.S. production, by products and companies,

1991-93 L e 11-22
7.  Primary magnesium: U.S. producers’ and U.S. importers” shipments

to distributors and end users, by products, 1993 .............. ... .. ... 11-24
8.  Primary magnesium: Estimated world annual production capacity

and production, by sources, as of Dec. 31,1992 ....................... 11-26

iv INVs. Nos. 731-TA-696-698 (PRELIMINARY)



CONTENTS—Continued

TABLES—Continued

9.  Primary magnesium: U.S. producers’ production capacity, production,

and capacity utilization, 1991-93 ........... ... ... ... oL
10.  Primary magnesium: Shipments of U.S. producers, 1991-93 ................
11.  Primary magnesium: U.S. producers’ U.S. shipments, by products

and companies, 1991-93 .. ... ... ...
12.  Primary magnesium: U.S. producers’ end-of-period inventories,

1991-93 . .
13.  Average number of production and related workers (PRWs) producing

primary magnesium, hours worked, wages and total compensation

paid to such employees, hourly wages and total compensation paid,

productivity, and unit labor costs, 1991-93 . ............ ... .. .. L.
14. Income-and-loss experience of U.S. producers on their primary magnesium

operations, fiscal years 1991-93 ......... ... ... .. . il
15. Income-and-loss experience of U.S. producers on their primary magnesium

operations, by companies, fiscal years 1991-93 .......................
16.  Per-unit manufacturing costs of U.S. producers on their operations

producing primary magnesium, fiscal years, 1991-93 ...................
17.  Value of assets and return on assets of U.S. producers’ operations

on primary magnesium, fiscal years 1991-93 ................ ... ... ...
18. Capital expenditures by U.S. producers of primary magnesium, by

companies, fiscal years 1991-93 .......... ... ... ... il
19. Research and development expenses of U.S. producers of primary

magnesium, by companies, fiscal years 1991-93 .......................
20. Primary magnesium: End-of-period inventories of U.S. importers,

by sources, 1991-93 .. ... ...
21.  Primary magnesium: China’s production capacity, production, capacity

utilization, home-market shipments, and exports, 1991-93, and

projections for 1994 . ... ... ... .
22. Primary magnesium: Russia’s production capacity, production,

capacity utilization, home-market shipments, and exports,

1991-93, and projections for 1994 . ........... ... ... .ol
23. Primary magnesium: U.S. imports, by sources, 1991-93 . ...................
24. Primary magnesium: Producers’ U.S. shipments, U.S. imports, and

apparent U.S. consumption, by sources, 199193 .......................

MAGNESIUM FROM CHINA, RUSsIA, AND UKRAINE

PAGE



CONTENTS—Continued

PAGE

TABLES—Continued

25.

26.

C-8.

C-o.
C-10.
C-11.

C-12.
D-1.

D-2.
D-3.

Primary magnesium: Weighted-average delivered contract sale

prices to magnesium granule producers of commodity-grade pure

magnesium (Product 1) received by U.S. producers and importers,

and margins of underselling/(overselling), by quarters,

Jan. 1991-Dec. 1993 . . .. oo 11-57
Primary magnesium: Weighted-average delivered contract sale

prices to aluminum producers of commodity-grade pure magnesium

(Product 1) received by U.S. producers and importers, and margins

of underselling/(overselling), by quarters, Jan. 1991-Dec. 1993 ........... 11-59
Pure magnesium: U.S. producers’ U.S. shipments, U.S. imports,

and apparent US. consumption, 1991-93 ............ ... ... ... ... .. C3
Alloy magnesium: U.S. producers’ US. shipments, U.S. imports,

and apparent US. consumption, 1991-93 ........................... C3
Pure magnesium: Shipments of US. producers, 1991-93 .................. . C4
Alloy magnesium: Shipments of US. producers, 199193 ................. C-4
Pure magnesium: U.S. producers’ end-of-period inventories, 1991-93 ........ G5
Alloy magnesium: U.S. producers’ end-of-period inventories, 199193 ....... G5
Income-and-loss experience of U.S. producers on their pure magnesium

operations, fiscal years 1991-93 ........... ... ... . ... ... il C-6
Income-and-loss experience of U.S. producers on their alloy magnesium

operations, fiscal years 1991-93 .......... ... ... ... ...l C-6
Pure magnesium: U.S. imports, by sources, 199193 ..................... C7
Alloy magnesium: U.S. imports, by sources, 199193 ..................... C-8
Pure magnesium: Producers’” US. shipments, US. imports, and

apparent U.S. consumption, by sources, 1991-93 ...................... C9
Alloy magnesium: Producers’ U.S. shipments, U.S. imports, and

apparent U.S. consumption, by sources, 199193 ...................... c1
Primary magnesium: Summary data concerning the U.S. market, 199193 .... D3
Pure magnesium: Summary data concerning the U.S. market, 1991-93 ..... .. D-6
Alloy magnesium: Summary data concerning the US. market, 199193 ...... D-7

vi

INvVs. Nos. 731-T A-696-698 (PRELIMINARY)



PART I

DETERMINATIONS AND VIEWS OF THE COMMISSION

MAGNESIUM FROM CHINA, RUssIA, AND UKRAINE

I-1






UNITED STATES INTERNATIONAL TRADE COMMISSION

' MAGNESIUM FROM THE PEOPLE’S REPUBLIC
OF CHINA, RUSSIA, AND UKRAINE

INVESTIGATIONS NOS. 731-TA-696-698 (PRELIMINARY)
DETERMINATIONS

Pure Magnesium

On the basis of the record developed in investigations Nos. 731-TA-696-698
(Preliminary),! the Commission determines,? pursuant to section 733(a) of the Tariff
Act of 1930 (the Act),® that there is a reasonable indication that an industry in the
United States is materially injured by reason of imports of unwrought pure
magnesium* from the People’s Republic of China (China), the Russian Federation
(Russia), and Ukraine, that are alleged to be sold in the United States at less than fair
value (LTFV).

Alloy Magnesium
On the basis of the record developed in investigations Nos. 731-TA-696-697

(Preliminary), the Commission further determines,’ pursuant to the Act, that there is a
reasonable indication that an industry in the United States is materially injured by

' The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure
(19 CFR § 207.2(f)).

2 Commissioner Bragg did not participate in the determinations in these investigations.

319 US.C. § 1673b(a).

¢ Unwrought pure magnesium contains at least 99.8 percent magnesium by weight and is sold
in various slab and ingot forms and sizes. Products that have the aforementioned primary
magnesium content but do not conform to ASTM specifications or other industry or customer-
specific specifications are included in the scope of these investigations. Pure unwrought
magnesium is provided for in subheadings 8104.11.00 and 8104.20.00 of the Harmonized Tariff
Schedule of the United States (HTS). Excluded from the scope of investigation are magnesium
anodes, granular magnesium (including turnings and powder), and secondary magnesium. See
also, Commerce’s scope of investigation in its notice of initiation, 59 F.R. 21748.

> Commissioner Crawford dissenting. Commissioner Bragg did not participate in the
determinations in these investigations.
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reason of imports of unwrought alloy magnesium® from China and Russia, that are
alleged to be sold in the United States at less than fair value (LTFV).

On the basis of the record developed in investigation No. 731-TA-698 (Preliminary),
the Commission also determines,” pursuant to the Act, that there is no reasonable
indication that an industry in the United States is materially injured or threatened with
material injury or that the establishment of an industry in the United States is
materially retarded, by reason of imports of unwrought alloy magnesium from Ukraine,
that are alleged to be sold in the United States at less than fair value (LTFV).

BACKGROUND

On March 31, 1994, a petition was filed with the Commission and the U.S.
Department of Commerce (Commerce) by Magnesium Corporation of America
(Magcorp), Salt Lake City, UT; the International Union of Operating Engineers, Local
564, Freeport, TX; and the United Steelworkers of America, Local 8319, Salt Lake City,
UT. Accordingly, effective March 31, 1994, the Commission instituted preliminary
antidumping investigations Nos. 731-TA-696-698 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public
conference to be held in connection therewith was given by posting copies of the notice
in the Office of the Secretary, U.S. International Trade Commission, Washington, DC,
and by publishing the notice in the Federal Register of April 12, 1994 The conference
was held in Washington, DC, on April 21, 1994, and all persons who requested the
opportunity were permitted to appear in person or by counsel.

¢ Unwrought alloy magnesium contains less than 99.8 percent magnesium by weight but 50
percent or more magnesium by weight, with magnesium being the largest metallic element in
the alloy by weight, and is sold in various ingot and billet forms and sizes. Products that have
the aforementioned primary magnesium content but do not conform to ASTM specifications or
other industry or customer-specific specifications are included in the scope of these
investigations. Alloy unwrought magnesium are provided for in subheadings 8104.19.00 and
8104.20.00 of the HTS. Excluded from the scope of investigation are magnesium anodes,
granular magnesium (including turnings and powder), and secondary magnesium. See also,
Commerce’s scope of investigation in its notice of initiation, 59 F.R. 21748.

7 Chairman Newquist dissenting. Commissioner Bragg did not participate in the
determinations in this investigation.

¥ 59 F.R. 17399.
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VIEWS OF CHAIRMAN NEWQUIST, VICE CHAIRMAN WATSON,
COMMISSIONER CRAWFORD AND COMMISSIONER NUZUM'

Based on the record in these preliminary investigations, we determine that there .
is a reasonable indication that an industry in the United States is materially injured by
reason of imports of pure magnesium from China, Russia, and Ukraine that are
allegedly sold in the United States at less than fair value ("LTFV"). We also determine
that there is a reasonable indication that an industry in the United States is materially
injured by reason of imports of alloy magnesium from China and Russia that are
allegedly sold in the United States at LTFV.2 We determine that there is no reasonable
indication that an industry in the United States is materially injured or threatened with
material injury by reason of imports of alloy magnesium from Ukraine that are
allegedly sold at LTFV.? *

I. THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard in preliminary antidumping duty investigations requires the
Commission to determine, based upon the best information available at the time of the
preliminary determination, whether there is a reasonable indication that a domestic
industry is materially injured or threatened with material injury by reason of the
allegedly LTFV imports.® In applying this standard, the Commission weighs the
evidence before it and determines whether "(1) the record as a whole contains clear and
convincing evidence that there is no material injury or threat of material injury; and (2)
no likelihood exists that any contrary evidence will arise in a final investigation."® The
U.S. Court of Appeals for the Federal Circuit has held that this interpretation of the
standard "accords with clearly discernible legislative intent and is sufficiently
reasonable."”

! Commissioner Bragg did not participate in the determinations in these investigations.

2 Commissioner Crawford finds that there is no reasonable indication that an industry in the
United States is materially injured or threatened with material injury by reason of imports of alloy
magnesium from China and Russia that are allegedly sold at LTFV. See Dissenting Views of
Commissioner Crawford, infra.

* Chairman Newquist finds that there is a reasonable indication that a domestic industry is
threatened with material injury by reason of allegedly LTFV imports of alloy magnesium from
Ukraine. See Additional and Dissenting Views of Chairman Newquist, infra.

* Whether there is a reasonable indication that the establishment of an industry in the United
States is materially retarded is not an issue in these investigations.

519 U.S.C. § 1673b(a). See also American Lamb Co. v. United States, 785 F.2d 994 (Fed. Cir.
1986); Calabrian Corp. v. U.S. Int'l Trade Comm’n, 794 F. Supp. 377, 381 (Ct. Int'l Trade 1992).

¢ American Lamb Co. v. United States, 785 F.2d at 1001. See also Torrington Co. v. United States,
790 F. Supp. 1161, 1165 (Ct. Int'l Trade 1992).

7 American Lamb Co. v. United States, 785 F.2d at 1004. See also Connecticut Steel Corp. v.
United States, 18 CIT __, Slip Op. No. 94-64 (April 22, 1994) (the Commission need not find each
piece of evidence to be clear and convincing under the American Lamb standard.)
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II. LIKE PRODUCT

A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of the subject imports, the Commission must
first define the "like product” and the "industry." Section 771(4)(A) of the Tariff Act of
1930 (the Act) defines the relevant industry as the "domestic producers as a whole of a
like product, or those producers whose collective output of the like product constitutes
a major proportion of the total domestic production of that product.”® In turn, the Act
defines "like product” as "a product which is like, or in the absence of like, most similar
in characteristics and uses with, the article subject to an investigation."

The imported articles subject to these investigations are pure and alloy primary
magnesium. Primary magnesium is a metal or alloy containing by weight primarily the
element magnesium and produced by decomposing raw materials into magnesium
metal.’’ In its notice of initiation, the Department of Commerce (Commerce) defined
two classes or kinds of merchandise subject to investigation--pure magnesium and alloy
magnesium, as follows:

A. Pure Magnesium

. . . Pure primary magnesium encompasses all products that contain at
least 99.95% primary magnesium by weight (generally referred to as
"ultra-pure” magnesium), as well as products containing less than 99.95%
but not less than 99.8% primary magnesium, by weight (generally
referred to as "pure” magnesium). . . .

819 US.C. § 1677(4)(A).

19 U.S.C. § 1677(10). The Commission’s like product determinations are factual, and the
Commission applies the statutory standard of "like"” or "most similar in characteristics and uses" on
a case-by-case basis. See, e.g., Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int'l
Trade 1990), aff'd, 938 F.2d 1278 (Fed. Cir. 1991).

In analyzing like product issues, the Commission considers a number of factors, including:
(1) physical characteristics and uses; (2) interchangeability of the products; (3) channels of
distribution; (4) customer and producer perceptions of the products; (5) the use of common
manufacturing facilities and production employees; and (6) where appropriate, price. Calabrian
Corp. v. US. Int'l Trade Comm’n, 794 F. Supp. at 382 n.4. No single factor is dispositive, and the
Commission may consider other factors relevant to a particular investigation. The Commission
looks for clear dividing lines among possible like products, and disregards minor variations. See,
e.g., S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979); Torrington Co. v. United States, 747 F. Supp.
at 748-49.

19 Commerce Dept. Notice of Institution, April 20, 1994, 59 Fed. Reg. 21748 (April 26, 1994).
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B. Alloy Magnesium

. . . These investigations cover alloy primary magnesium products which contain
50% or greater, but less than 99.8%, primary magnesium, by weight. ... In
addition to primary magnesium, "alloy" magnesium generally contains one or
more of the following items in amounts less than the primary magnesium itself:
(1) other elements deliberately added to the primary magnesium; (2) magnesium
scrap or secondary magnesium; (3) oxidized magnesium; and (4) other elements
as impurities. . . ."!

Primary magnesium anodes, granular primary magnesium (including turnings
and powder) and secondary magnesium are excluded from the scope of the
investigations for both classes or kinds. Both classes or kinds "are cast and sold in
various physical forms and sizes, including ingots, slabs, billets and other shapes."

While the Commission must accept Commerce’s determination as to which
imported merchandise is within the class or kind of merchandise allegedly sold at less
than fair value, the Commission determines what domestic product is like the imported
articles identified by Commerce.”

B. Like Product Issues
For each class or kind defined by Commerce, we have considered whether the

like product consists of all primary magnesium, pure magnesium alone, or alloy
magnesium alone. Petitioners argue for one like product consisting of all primary

1 59 Fed. Reg. 21748 (April 26, 1994).

12 For both classes or kinds, products that have the requisite primary magnesium content, but that
do not conform to ASTM specifications or other industry or customer-specific specifications, are
included in the scope of these investigations.

3 See, e.g., Algoma Steel Corp. v. United States, 688 F. Supp. 639 (Ct. Int'l Trade 1988) ("ITC does
not look behind ITA’s determination, but accepts ITA’s determination as to which merchandise is
in the class of merchandise sold at LTFV."), aff'd, 865 F.2d 240 (Fed. Cir. 1989); Torrington Co. v.
United States, 747 F. Supp. at 748.

" In our previous investigation of magnesium from Canada, we originally found one like product
consisting of all primary magnesium. Magnesium from Canada, Inv. Nos. 701-TA-309 and 731-TA-
528 (Final), USITC Pub. 2550 (August 1992). A U.S.-Canada Binational Panel remanded the
Commission’s determinations for reconsideration of the like product definition. In the matter of:
Magnesium from Canada, U.S.-Canada Binational Panel Nos. USA 92-1904-05 and USA 92-1904-06
("Panel Remand Decision"). In our remand determination, bound by the Panel’s decision, we found
that pure and alloy magnesium were separate like products, but declined to further subdivide the
like products. Magnesium from Canada, Inv. No. 701-309 and 731-TA-528 (Final) (Remand), USITC
Pub. 2696 at 3-6 (Nov. 1993).

The Commission is not bound by its original or remand like product determinations or by
the Panel Remand Decision in the Canada investigation for two reasons. First, Panel decisions are
(continued...)
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magnesium, and assert that the record here supports the view that there is no clear
dividing line between pure and alloy magnesium.”® The Russian respondents argue
that there is a clear dividing line for two like products consisting of pure magnesium
and alloy magnesium.'® Based upon our review of the record in these investigations,
we determine that the same like product, primary magnesium, corresponds to each
class or kind of magnesium.

There are two principal types of primary magnesium sold in the United States:
pure magnesium and alloy magnesium. Pure magnesium contains at least 99.8 percent
magnesium by weight, and alloy magnesium contains less than 99.8 percent, but
generally at least 90 percent magnesium, by weight.” As produced in the United
States, alloy magnesium is produced by adding alloying elements, typically aluminum
and zinc, at the end of the production process.’®

Both U.S.-produced pure and alloy magnesium usually contain at least 90
percent magnesium.’” Although alloy magnesium may contain other metals that
enhance the desirable properties of pure magnesium, the primary magnesium imparts
to both pure and alloy products its essential characteristics as a lightweight, low
density metal with a high strength-to-weight ratio.”’ For example, pure magnesium is
used in aluminum alloys to increase hardness and corrosion resistance,” while
magnesium alloys similarly impart these and other properties.? Further, all U.S.-
produced primary magnesium is packaged, handled and shipped following the same
regulations and requirements.”

' (...continued)
not binding upon the Commission or the federal courts outside the particular investigation before
the Panel. 19 U.S.C. § 1516a(b)(3). Moreover, the Commission’s determination in every investigation
is "based upon an individual evaluation of the factors with respect to the unique economic situation
of each product and industry under investigation." Citrosuco Paulista, S.A. v. United States, 704
F. Supp. 1075, 1087-088 (Ct. Int'l Trade 1988). Furthermore, “each finding as to like product must
be based on the particular record at issue including the arguments raised by the parties.”" Citrosuco,
704 F. Supp. at 1088, quoting Asociacion Colombiana de Exportadores de Flores v. United States,
693 F. Supp. 1165, 1169 and n.5 (Ct. Int'l Trade 1988). (Emphasis added by Citrosuco).

15 Petitioners’ Postconference Brief (submitted by Baker & Botts) at 4-13.

'¢ Russian Respondents’ Postconference Brief (submitted by Wilmer, Cutler & Pickering) at 7-14.
The Ukrainian and Chinese respondents take no position on the like product question. Ukrainian
Respondents’ Postconference Brief (submitted by Ackerson & Bishop) at 4, n.9; Chinese
Respondents’ Postconference Brief (submitted by Midland Export Ltd.) at 5, Section 4A.

17 Confidential Staff Report (hereinafter referred to as "CR") at II-6; Public Staff Report (hereinafter
referred to as "PR") at II-5.

8 CR at II-6, II-12; PR at II-5, 1I-10.

' CR at 1I-6; PR at II-5.

0 1d.

2 CR at II-5-6, n.10; PR at II-5-6.

2 CR at II-5-6; PR at II-5-6.

2 1d.
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The core production processes for both pure and alloy magnesium are the same.
For all primary magnesium, production begins with a "feedstock” of anhydrous (dry) or
hydrous (wet) magnesium chloride.® Next, the magnesium is extracted from
magnesium chloride by separating the chemically-bound magnesium and chlorine.
Separation can occur by either an electrolytic or silicothermic process.® Until the
electrolytic or silicothermic reduction of the magnesium is completed, the
manufacturing processes for both alloy and pure magnesium are the same.?
Production of alloy magnesium entails the additional step of placing the liquid
magnesium into special furnaces and adding alloying elements such as aluminum or
zinc.¥ A comparison of unit values for pure and alloy magnesium shows that the
additional value added by alloying is small relative to the overall per unit production
costs.?®

The companies that produce both pure and alloy magnesium use the same
machinery, equipment and employees for both?’ Although separate casting lines have
been used for pure and alloy magnesium, both types can be produced on the same line
if necessary.®® In those facilities that produce both types of magnesium, the same
production workers usually work on both lines.*

Primary magnesium has a variety of uses. Although pure and alloy magnesium
typically have had different principal uses,” there is evidence in the record suggesting
that pure and alloy magnesium in some instances have common end uses. For
example, the information collected in these investigations shows that domestic
producers produce and sell alloy magnesium for use by desulfurizers, who typically
purchase pure magnesium.®

% Magnesium chloride can be derived in several ways. See CR at II-8-10: PR at II-7-10.

% 1d. The vast majority of U.S. production is by the electrolytic process.

% CR at II-10; PR at II-10.

¥ CR at II-12; PR at II-10.

% See CR at II-50, Table 16; PR at II-38, Table 16 (per-unit manufacturing costs for combined U.S.-
produced primary magnesium); CR at C-6; PR at C-4 (unit values for U.S.-produced pure
magnesium); CR at C4; PR at C-3 (unit values for U.S.-produced alloy magnesium).

¥ CR at II-10-11 & n. 20; PR at II-8-10 & n.20. Two companies accounting for the vast majority
of U.S. primary magnesium production produce both pure and alloy magnesium.

30

"ig

32 See CR at II-6-7; PR at II-5-6. Pure magnesium is an alloying agent and a chemical reagent
used primarily in aluminum alloying and iron and steel desulfurization, nonferrous metals
production, cathodic protection, and other distributive and sacrificial consumptions. Magnesium
alloys, on the other hand, usually are used primarily by die, sand, and mold casters that take
advantage of the structural properties to produce structural products such as automobile
components, bicycles, power tools, computer chassis, and other products.

% CR at II-21, Table 4; PR at II-18, Table 4. See Affidavit of Lee R. Brown, Magcorp Vice
President ("Brown Affidavit") (Petitioners’ Postconference Brief at Exhibit 1). ***. Id. The record
in the Canada investigation also contained data indicating that some alloy was sold to desulfurizers

(continued...)
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There is some overlap between sales of pure and alloy magnesium.** In
addition to the common sales to desulfurizers, the record also indicates that a small
amount of domestically-produced alloy also has been purchased by aluminum
producers, who usually purchase pure magnesium for use in making their aluminum
alloys.*® There is also evidence that diecasters, who usually purchase alloy
magnesium for casting, also may purchase pure magnesium to which they add their
own alloying elements before casting.*

The evidence of overlapping sales suggests that factors other than the
percentage of magnesium content may be decisive in purchasing decisions for some
purchasers, particularly steel desulfurizers. These sales suggest that not all customers
necessarily perceive an absolute difference between pure and alloy products.’ We
also note that the Russian respondents themselves concede that in some cases, the
difference in price (rather than magnesium content) is the factor that actually "makes
the alternative unacceptable to the user."®

The evidence of these cross-kind sales, and thus the purchaser and producer
perceptions reflected by these sales, indicates that there is sufficient interchangebility to
prevent us from finding a clear dividing line in these preliminary investigations. There
is also evidence that primary magnesium is really a multitude of distinct products with
varying magnesium content* The defining distinction between pure and alloy
magnesium is based upon where the particular product falls on that continuum: if it
contains at least 99.8 percent magnesium by weight, it is defined as pure, and if it
contains any amount less than that, it is considered alloy. However, the evidence in
these preliminary investigations suggests that this small change in the magnesium
content is not very different from the changes that define different products within the
pure and alloy classes.

3 (...continued)

(see USITC Pub. 2550 at 10), but the explanation provided of the nature of these sales has been
amplified in these investigations. The evidence gathered and arguments made in these preliminary
investigations suggests that there is a greater degree of overlap between the uses for pure and alloy
magnesium than was apparent from the record in the Canada case.

% See CR at II-21, Table 4; PR at 1I-18, Table 4.

% CR at II-21, Table 4; PR at II-18, Table 4.

% See Brown Affidavit; CR at II-21, Table 4; PR at 1I-18, Table 4.

% An affidavit submitted by Magcorp’s Vice President also provides evidence of the perception
of at least one of the three U.S. producers that there is no clearcut line between pure and alloy
magnesium. Brown Affidavit.

3 Russian Respondents’ Postconference Brief at 12. That imports of alloy magnesium are sold
to aluminum producers, who usually purchase pure magnesium, magnifies the problem of finding
that metal content creates a clear line for distinctions based on physical characteristics and end uses.
See CR at II-21, Table 4; PR at II-18, Table 4; CR at II-69-70, PR at 1I-54-55.

% See ASTM Specifications for primary magnesium (Petition at Exhibit 3), which list five
formulations for pure magnesium and 27 formulations for alloy magnesium.
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Domestically-produced pure and alloy magnesium are both almost exclusively
distributed directly to unrelated end users.* However, the significance of the
similarity in channels of distribution is mitigated by the evidence that the different
products generally are sold to different classes of end users.*

The pricing data obtained in these investigations indicate that U.S.-produced
alloy magnesium is priced somewhat higher than U.S.-produced pure magnesium.*
However, these price differences are not in all instances significant relative to the price
of the products.®® Further, while price differences reflect differences in costs and
market demand, the price to end users of both pure and alloy magnesium reflects the
cost of the same primary component (magnesium) contained in both types of
products.*

In sum, based upon the record in these preliminary investigations, we find that
the commonality of production facilities, machinery, processes and employees, the
sharing of the same predominant component (magnesium) and its essential physical
characteristics, and the existence of crossover sales between pure and alloy magnesium
to the same end users all weigh in favor of one like product.® Accordingly, we find
that the same like product, consisting of all primary magnesium, corresponds to each
class or kind of merchandise subject to investigation.* Consequently, we define the
domestic industry to consist of all primary magnesium producers.? *

% CR at 1I-27-28, Table 7; PR at 1I-24, Table 7.

41 See CR at II-7, 11-69 and II-21, Table 4; PR at II-6, II-54, and II--18, Table 4. In the Canada case,
the Panel was troubled with the Commission’s failure to explain the significance of the fact that
both alloy and pure magnesium were sold directly to end users. Panel Remand Decision at 17.

42 See CR at II-73-79; PR at II-56-60.

# Compare CR at II-79; PR at II-60 (U.S. producers’ contract sale prices for alloy magnesium sold
to diecasters) with CR at II-74, Table 25; PR at II-57, Table 25 (prices for contract sales of
commodity-grade pure magnesium to aluminum producers).

4 See CR at II-12; PR at II-10.

% Commissioner Nuzum notes that Commissioner Rohr has defined the like product as pure
magnesium, which corresponds to both classes or kinds of merchandise. She finds considerable
merit in Commissioner Rohr’s approach. The facts in these investigations suggest that subject
imports of both pure and alloy magnesium tend to compete more with domestically-produced pure
magnesium than with domestically-produced alloy magnesium. Although she has based her
preliminary determinations on a like product of primary magnesium, Commissioner Nuzum intends
to reconsider the like product issue in any final investigations.

% We intend to reexamine the like product question in any final investigations, particularly with
respect to the issues of interchangeability and overlap in end uses.

7 We note that a large percentage of the primary magnesium produced by Northwest Alloys is
used internally. It has been the Commission’s practice to include all domestic production of the
like product, whether captively consumed or sold in the domestic open market. E.g., Polyethylene
Terephthalate Film, Sheet, and Strip from Japan and the Republic of Korea, (PET Film), Invs. Nos.
731-TA-458 & 459 (Final), USITC Pub. 2383 (May 1991) at 19. The statutory definition of domestic
industry does not provide for excluding captive production, 19 U.S.C. § 1677(4)(A), but the

(continued...)
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II1. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is a reasonable indication that the domestic industry
is materially injured by reason of allegedly LTFV imports, the Commission considers all
relevant economic factors which have a bearing on the state of the industry in the
United States. These factors include output, sales, inventories, capacity utilization,
market share, employment, wages, productivity, profits, cash flow, return on
investment, ability to raise capital, and research and development. No single factor is
determinative, and we consider all relevant factors "within the context of the business
cycle and conditions of competition that are distinctive to the affected industry."”

There are several conditions of competition distinctive to the domestic primary
magnesium industry. First, the demand for primary magnesium is dictated largely by
demand for the finished products in which magnesium is used, such as aluminum
alloys and automobile parts*®® In turn, consumption of the finished products often
tracks general economic conditions, including recession and recovery. Thus, the
domestic industry producing primary magnesium is affected by the business cycles of
the industries that consume primary magnesium. As the demand in the consuming
industries rose from 1991-1993, so did the demand for primary magnesium.”

Second, electrolytic cells used in the production of primary magnesium will
deteriorate if they are not kept running constantly.*> If they deteriorate, they must be
rebuilt. The costs of rebuilding these cells are so high that producers must try to keep

47 (...continued)

Commission generally focuses its attention on the open-market segment of the industry in
evaluating whether the imports are materially injuring the domestic industry. See e.g., Sebacic Acid
from PRC, Inv. No. 731-TA-653 (Preliminary), USITC Pub. 2676 (Sept. 1993) at 11, n. 30; Certain
Flat-Rolled Carbon Steel Products from Argentina, Australia, Austria, Belgium, Brazil, Canada,
Finland, France, Germany, Italy, Japan, The Republic of Korea, Mexico, The Netherlands, New
Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom, Inv. Nos 701-TA-319-332, 334,
336-342, 344, 347-353, Inv. Nos. 731-TA-573-579, 581-592, 594-597, 599-609, 612-619 (Final) (Steel),
USITC Pub. 2664 (August 1993) at 22-23.

*® There is evidence that one U.S. producer imported a small amount of primary magnesium from
Russia. CR at II-27, n.39; PR at 23, n.39. This firm is therefore a "related party," and the statute
directs us to exclude it from the industry if "appropriate circumstances" exist. See 19 US.C. §
1677(4)(B). We conclude that such appropriate circumstances do not exist. That firm’s importation
of subject merchandise was so small relative to its production of the like product that it is clear its
interests are those of a producer, not an importer of the product. Moreover, as its financial data
confirm, importation of such a nominal amount of subject merchandise did not cause that firm’s
financial condition to be "shielded" from the effects of the subject imports.

¥19 US.C. § 1677(7)(Q)(iii). None of the parties suggested the existence of a business cycle
unique to this industry.

%0 See CR at II-70; PR at II-54-55.

51 CR at [I-19, Table 3; PR at II-16, Table 3.

52 Petition at 60; Transcript of Conference (April 21, 1994) ("Tr.") at 54-56.
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the cells in constant operation. Thus, to be cost-effective, producers must maintain
continuous and steady production of primary magnesium.

Third, we found in August 1992 that the domestic primary magnesium industry
was experiencing material injury by reason of unfairly traded imports.®® Suspension
of liquidation of the subject Canadian imports took effect in December 1991 and
January 1992, immediately preceding the influx of imports subject to the current
investigations in the latter half of 1992. After the countervailing duty and antidumping
orders were issued in August 1992, the magnitude of imports from Canada dropped.®
Thus, the unfairly traded imports from Canada were barely removed from the market
before the imports now under investigation started entering the United States.

Finally, imports of pure and alloy magnesium from Russia and Ukraine became
eligible for MFN treatment in June 1992. Thus, the dutiable rates for these pure and
alloy magnesium imports, respectively, were reduced from 100 percent and 60.5 percent
ad valorem to 8.0 percent and 6.5 percent ad valorem.*

Apparent U.S. consumption of primary magnesium increased each year of the
investigation period, from 111,204 metric tons in 1991 to 124,904 metric tons in 1993.%
This increase represented a growth of 8.2 percent from 1991 to 1992 and then another
3.8 percent from 1992 to 1993 U.S. producers’ domestic shipments increased from
85,353 metric tons in 1991 to 112,829 metric tons in 1992, but then declined to 92,708
metric tons in 1993 Despite the large and steady increase in U.S. consumption of
primary magnesium, U.S. producers’ market share in 1993 was slightly lower than it
was in 1991.%

Domestic production was also lower in 1993 than it was in 1991.% While
production rose slightly from 133,341 metric tons in 1991 to 137,683 metric tons in 1992,
it dropped to 129,956 metric tons in 1993. Capacity remained steady during this
period, but capacity utilization fell from 81 percent in 1991 to 79 percent in 1993.°

%3 Magnesium from Canada, USITC Pub. 2550. See also USITC Pub. 2696 (finding material injury
to separate pure and alloy magnesium industries by reason of Canadian imports).

% 56 Fed. Reg. 63927 (Dec. 6, 1991); 57 Fed. Reg. 6094 (Feb. 20, 1992).

55 Imports of magnesium not subject to the current investigations, which include imports from
Canada, dropped from 25,851 metric tons in 1991 to 8,442 metric tons in 1993. CR at II-61, Table
23, PR at 1147, Table 23.

% CR at II-15; PR at II-12-14.

7 CR at II-19, Table 3; PR at II-16, Table 3.

%8 CR at D-3, Table D-1: PR at D-3, Table D-1.

% CR at II-19, Table 3; PR at II-16, Table 3.

€ CR at 11-65, Table 24; PR at II-50, Table 24.

¢ CR at II-25, Table 6; PR at 1I-22, Table 6.

€ 1d.

€ CR at 11-33, Table 9; PR at [1-29, Table 9. In the autumn of 1993, Dow announced the idling of
*** of its production capacity. CR at II-34, n.52; PR at 1I-29, n.52.
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Inventories first dropped from 22,233 metric tons in 1991 to 8,752 metric tons in 1992
and then increased back to 17,697 metric tons in 1993.%* The ratio of inventories
relative to U.S. shipments likewise dropped from 26 percent in 1991 to 8 percent in
1992, before growing again to 19 percent in 1993.%

Employment of production and related workers in the primary magnesium
industry fell throughout the period of investigation, from 1,652 workers in 1991 to 1,596
workers in 1993.% Hours worked also declined, from 3.47 million hours to 3.39 million
hours.” However, wages and compensation increased.® Unit labor costs increased,
while productivity remained steady.”

The domestic industry reported poor financial performance. Although net sales
increased from $337 million in 1991 to $395 million in 1992, they decreased to $365
million in 1993.7° The industry reported continuing operating losses throughout the
period of investigation.”! The industry’s overall capital expenditures increased from
1991 to 1993, while research and development expenses fell from the beginning to the
end of the period of investigation.”? ”®

Iv. CUMULATION

In determining whether there is a reasonable indication of material injury by
reason of allegedly LTFV imports, the Commission is required to "cumulatively assess
the volume and effect of imports from two or more countries of like products subject to
investigation if such imports compete with each other and with like products of the
domestic industry in the United States market."”* Cumulation is not required,
however, when imports from a subject country are negligible and have no discernible
adverse impact on the domestic industry.”

# CR at II-39, Table 12; PR at II-33, Table 12.

® 1d.

¢ CR at 1140, Table 13; PR at II-34, Table 13.

 1d.

68 l.d..

¢ 1d.

7% CR at 11-44, Table 14; PR at 1I-37, Table 14.

7 1d.

72 CR at 1I-52, Tables 18 and 19; PR at . Capital expenditures increased from *** in 1991 to
*** in 1993. Research and development expenses decreased from *** to *** over the same period.

7 Based on the foregoing performance indicators, Chairman Newquist finds that there is a
reasonable indication that the domestic industry producing primary magnesium is experiencing
material injury. Chairman Newquist does not join the remainder of this determination. See
Additional and Dissenting Views of Chairman Newquist, infra.

7419 U.S.C. § 1677(7)(O)(ivX1); Chaparral Steel Co. v. United States, 901 F.2d 1097, 1101 (Fed.
Cir. 1990).

719 U.S.C. § 1677(7)(C)(V).

I-14 INvVs. Nos. 731-TA-696-698 (PRELIMINARY)



With regard to whether the subject imports compete with each other and the
domestic like product, the Commission generally has considered four factors, including:

(1) the degree of fungibility between the imports from different countries and
between imports and the domestic like product, including consideration of
specific customer requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of
imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports
from different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.”®

No single factor is determinative and the list of factors is not exclusive. Only a
"reasonable overlap" of competition is required; the Commission does not have to find
that all imports compete with all other imports and all domestic like products.”

The statute provides that the Commission is not required to cumulate in any
case in which it determines that imports of the merchandise subject to investigation
"are negligible and have no discernable adverse impact on the domestic industry."”®
In determining whether imports are negligible, the Commission shall consider all
relevant economic factors, including whether:

(I)  the volume and market share of the imports are negligible,
(II)  sales transactions involving the imports are isolated and sporadic, and

(III) the domestic market for the like product is price sensitive by reason of the
nature of the product, so that a small quantity of imports can result in
price suppression or depression.”

The negligible imports exception is to be applied narrowly and is not to be used
to subvert the purpose and general applicability of the mandatory cumulation provision
of the statute.*’

76 See generally, e.g., Fundicao Tupy S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int'l Trade),
aff'd, 859 F.2d 915 (Fed. Cir. 1988).

77 Wieland Werke, AG v. United States, 718 F. Supp. 50, 52 (Ct. Int'l Trade 1989); Granges
Metallverken AB v. United States, 716 F. Supp. 17, 21, 22 (Ct. Int'l Trade 1989).

7819 U.S.C. § 1677(7)(O)(v).

719 U.S.C. § 1677(7)(C)(v).

8 See H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1, at 131 (1987); H.R. Rep. No. 576, 100th Cong.,
2d Sess. 621 (1988).
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For each class or kind of subject imports, we first examine whether there is a
reasonable overlap in competition between the domestic and imported products, and
among the subject imported products. We then address the applicability of the
negligible imports exception in these investigations.

A. Cumulation of Imports of Pure Magnesium

1. Competition Among the Imports and Between the Imports and the Domestic
Like Product

The parties do not dispute that the imports of pure magnesium from Ukraine
and Russia compete with one another. Most of the initial imports of pure magnesium
from both Ukraine and Russia came from former U.S.S.R. stockpiles and were sold
mainly to the aluminum and desulfurization markets.®! Although there may be some
question as to whether the Chinese magnesium competed with the U.S.S.R. stockpiled
magnesium, an importer of the Chinese magnesium stated at the hearing that the better
quality magnesium now being imported from Russia and the Ukraine competes with
the Chinese product.®

The evidence also indicates that the imports of pure magnesium compete with
U.S.-produced primary magnesium, particularly domestic pure magnesium.
Throughout the period of investigation, U.S. producers shipped large quantities of pure
magnesium to aluminum producers and steel desulfurizers--the same end users that
purchased much of the stockpiled magnesium from Russia and Ukraine.®® In addition,
newly-produced Ukrainian and Russian magnesium concededly competes, at least to
some degree, with U.S. magnesium for sales to the same users, such as desulfurizers,
aluminum producers, and granule producers.* The Chinese respondents admit that
their pure magnesium competes with the U.S.-produced pure magnesium for sales to
aluminum producers.®

We therefore find, for the purposes of these preliminary investigations, that the
subject imports compete among themselves and with the domestic like product.®

81 CR at II-57, n.64; PR at 1144, n.64. Further, at the Commission conference, an importer referred
to the imports from both countries interchangeably. See e.g., Tr. at 656-75, 99.

8 Tr. at 117. :

% See CR II-21, Table 4; PR at II-18, Table 4; Tr. at 94-95.

8 See Tr. at 91, 101 and ***.

8 See Chinese Respondents’ Postconference Brief at 5.

% We will revisit this question in any final investigations.
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2. Negligibility

The Chinese respondents argue that their imports should be excluded from
cumulation under the negligible imports exception. We find that the imports from
China were neither isolated nor sporadic, and have entered the United States
continually since the latter half of 1992. The Chinese imports have increased both in
terms of volume and market share since that time. The volume of Chinese imports of
pure magnesium increased from no imports in 1991 to 370 metric tons in 1992 and to
1,148 metric tons in 1993.¥ These imports accounted for no market share in 1991 and
0.9 percent of the primary magnesium market in 1993.%

In addition, evidence collected in these preliminary investigations also indicates
that the domestic industry is vulnerable due to the previous presence of unfairly traded
imports from Canada in the U.S. market. Given the continuing increases of the imports
from China, we decline to apply the negligibility exception to the Chinese imports in
these preliminary investigations.* *

Having found that the pure magnesium imports from all subject countries
compete with one another and with U.S.-produced primary magnesium, and that it is
not appropriate to apply the negligibility exception to any of the subject imports, we
have cumulated the volume and price effects of all subject imports of pure magnesium.

B. Cumulation of Imports of Alloy Magnesium

1. Competition Among the Imports and Between the Imports and the Domestic
Like Product

There is limited evidence in the record of these preliminary investigations
concerning the nature of the alloy magnesium imports, including the degree of
competition among these imports.”” What information is available suggests that there
is little difference among the imports of either pure or alloy magnesium from Russia
and Ukraine. As discussed above, the imports from these two countries generally were
perceived as interchangeable by the importers. Further, as noted, an importer testifying

% CR at CH4, Table C-1; PR at C-3, Table C-1.

% Staff notes, Supplemental Table D-4: Summary data concerning the U.S. market, by pure and
alloy imports, 1991-93 (hereinafter referred to as "Supp. Table D-4") dated May 11, 1994.

¥ No party has argued for application of the negligibility exception to either of the other subject
countries, and given the levels of pure magnesium imports from those countries, we find no basis
for applying the exception to those imports. ,

® Commissioner Crawford does not join in any of the characterizations herein that the domestic
industry is "vulnerable.” She does not make a separate conclusion concerning the abstract health
(e.g., vulnerability) of the industry. '

! We intend to seek further information about these imports in any final investigations.
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on behalf of the Chinese respondents indicated that the recent imports from Russia and
the Ukraine compete with the Chinese product.

The limited available information suggests that the imported alloy magnesium is
equivalent to "off-spec” U.S.-produced pure magnesium, rather than to the alloyed
magnesium that U.S. producers sell to diecasters. The foreign producers indicated that
these alloy imports are sold to end users such as aluminum producers, desulfurizers,
and granule producers, that typically purchase domestically-produced pure
magnesium. For example, although the Chinese respondents argue that the imported
alloy magnesium from China does not compete with the U.S.-produced alloy
magnesium, which is sold mainly to diecasters, the Chinese alloy magnesium, like the
Chinese pure magnesium, competes with the domestic magnesium producers for sales
to users such as aluminum producers.*”?

We therefore find, for the purposes of these preliminary investigations, that the
subject imports compete among themselves and with the domestic like product.”

2. Negligibility

As with imports of pure magnesium, we also find it inappropriate to apply the
negligibility exception to the imports of alloy magnesium from China. The volume of
those imports rose from no imports in 1991 to 96 metric tons in 1992 and then to 923
metric tons in 1993.** The market share held by these imports increased rapidly from
no share in 1991 to 0.7 percent of the market for all primary magnesium.”* Given the
continuing increases of these imports in a price sensitive market, we decline to apply

the negligibility exception to the Chinese imports in these preliminary investigations.*
97

We determine, however, that the exception should be applied to the imports of
alloy magnesium from Ukraine. The data show that only 17 metric tons of alloy were

%2 See CR at II-69-70; PR at 11-54-55.

% We will revisit this question in any final investigations.

* CR at C-5, Table C-2; PR at C-3, Table C-2.

% Supp. Table D4.

% Although the Russian respondents did not argue that imports of their magnesium are
negligible, we examined whether, in fact, any negligibility exception should apply. Imports of alloy
magnesium from Russia increased from no imports in 1992 to 804 metric tons in 1993, and from no
market share to 0.6 percent of the market during the same period. Supp. Table D-4. For the same
reasons given for alloy magnesium from China, we decline to apply the negligibility exception to
alloy imports from Russia.

%7 Commissioner Crawford does not make a finding on the negligibility of imports from China
or Russia. For purposes of these preliminary investigations, she gives petitioners the benefit of the
doubt and cumulates the imports. See Dissenting Views of Commissioner Crawford, infra.
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imported into the United States during the period of investigation.”® The market share
of these imports is less than 0.02 percent.” We find that any sales of these handful of
imports would represent an isolated and sporadic transaction. The volume and market
share of these imports is so slight that there is no possibility they could have an
adverse impact even upon a vulnerable domestic industry.

We therefore have cumulated the volume and effects of subject alloy magnesium
imports from China and Russia, but have independently evaluated the effects of alloy
magnesium imports from Ukraine.'®

% CR at C-13, Table C-10; PR at C-8, Table C-10.

* Supp. Table D-4.

1% For the purposes of evaluating the volume and price effects of the subject imports, Vice
Chairman Watson has combined the cumulated pure magnesium imports and the cumulated alloy
imports. The unique facts of this case make cumulation across class or kind appropriate; subject
imports of alloy magnesium compete directly with subject imports of pure magnesium (See CR at
[1-69-70; PR at 1I-54-55). Vice Chairman Watson notes that the Commission has in the past
cumulated across classes or kinds, and in at least one case was upheld in doing so. E.g.,
Antifriction Bearings (Other than Tapered Roller bearings) and Parts Thereof from the Federal
Republic of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thailand, and the United
Kingdom, USITC Pub. 2185, Inv. Nos. 303-TA-19 and 20 and 731-TA-391-399, aff'd, Torrington Co.
v. United States, 747 F. Supp. 744 (1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991) (six like products; five
classes or kinds, one of which corresponded to parts of several classes or kinds); Cyanuric Acid
and Its Chlorinated Derivatives from Japan, Inv. No. 731-TA-136 (Final), USITC Pub. 1513 at 5, A-71
(Apr. 1984) (one like product; three classes or kinds); Certain Flat-Rolled Carbon Steel Products
from Brazil, Inv. No. 731-TA-123 (Final), USITC Pub. 1499 at 8, A-64 (Mar. 1984) (one like product,
two classes or kinds).

Although the decision of one CIT judge does not establish binding precedent, see Algoma
Steel Corp. v. United States, 865 F.2d 240, 243 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989), Vice
Chairman Watson notes that his analysis in these investigations appears consistent with the CIT’s
decision, as clarified on review after remand, in Hosiden Corp. v. United States, 810 F. Supp. 322
(Ct. Int'l Trade 1992), appeal dismissed, Nos. 93-1224,-1269 (Fed. Cir. July 13, 1993), aff'd after
remand, Slip Op. 94-60 (Ct. Int'l Trade April 14, 1994). See Slip Op. 94-60 at 10-11 ("Hosiden I does
not preclude the Commission from cumulating the effects of the different classes or kinds of
merchandise identified by Commerce.")

Having found that imports of alloy magnesium from Ukraine are negligible due to their
extremely small size, Vice Chairman Watson has conducted one causation analysis for imports of
pure magnesium from China, Russia, and Ukraine and imports of alloy magnesium from China and
Russia, and a separate causation analysis for imports of alloy magnesium from Ukraine.
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V.  REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF
ALLEGEDLY LTFV IMPORTS OF PURE MAGNESIUM FROM CHINA,
RUSSIA, AND UKRAINE AND ALLOY MAGNESIUM FROM CHINA AND
RUSSIA"

A. Legal Standard

The Commission is required to make a preliminary determination of whether
there is a reasonable indication that an industry in the United States is materially
injured or threatened with material injury by reason of allegedly subsidized or LTFV
imports.!” In making our determination, the Act provides that the Commission:

(i) shall consider --

(I)  the volume of imports of the merchandise which is the subject of the
investigation,

(I)  the effect of imports of that merchandise on prices in the United States for like
products; and

(III)  the impact of imports of such merchandise on domestic producers of like
products, but only in the context of production operations within the United
States; and

(ii) may consider such other economic factors as are relevant to the determination
regarding whether there is material injury by reason of imports.®

1% For the purposes of these preliminary investigations, Vice Chairman Watson finds it
unnecessary to submit separate views explaining his affirmative injury determinations. As noted
above, he cumulated imports of pure magnesium from Russia, China, and Ukraine with imports
of alloy magnesium from Russia and China. He finds it sufficient to join the following discussion
of the volume and price effects and impact of subject imports of pure magnesium on the domestic
industry because pure magnesium imports account for the overwhelming majority of imports
subject to these investigations. Further, as also noted above, the alloy magnesium imports from
Russia and China compete directly with domestic pure magnesium. He finds the case for an
affirmative injury determination to be clear and convincing when imports of pure magnesium are
considered alone. Adding imports of alloy magnesium from Russia and China only makes the case
stronger.

1219 U.S.C. §§ 1671b(a), 1673b(a).

%19 U.S.C. § 1677(7)(B).
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The Commission may consider alternative causes of injury, but it is not to weigh
causes.'™ The statutory language regarding causation of material injury by reason of
LTFV imports is interpreted differently by different Commissioners.'®

B. Reasonable Indication of Material Injury by Reason of Allegedly LTFV
Imports of Pure Magnesium from China, Russia, and Ukraine!®

1. Volume of Allegedly LTFV Imports

The volume of allegedly LTFV imports, measured by both quantity and value, is
significant, and increased substantially during the period of investigation.!” From
1991 to 1992, the quantity of subject imports of pure magnesium increased from no
imports to 2,992 metric tons.'”® In 1993, imports increased dramatically, to 22,010
metric tons."” The value of the subject imports likewise increased rapidly, from $8.8
million in 1992 to $52.4 million in 1993.1° !

Market penetration of subject imports of pure magnesium, by both quantity and
value, also increased dramatically during the period of investigation."'? These
imports were not present in the market at all in 1991, but captured 2.5 percent of the

1% See, e.g., Citrosuco Paulista, S.A. v. United States, 704 F. Supp. at 1101. Alternative causes may

include the following:

the volume and prices of imports sold at fair value, contraction in demand or

changes in patterns of consumption, trade, restrictive practices of and competition

between the foreign and domestic producers, developments in technology, and the

export performance and productivity of the domestic industry.
S. Rep. No. 249, at 74. Similar language is contained in the House Report. H.R. Rep. No. 317, 96th
Cong., 1st Sess. 47 (1979).

1% See Defrost Timers from Japan, Inv. No. 731-TA-643 (Final), USITC Pub. 2470, at I-10, n.47-49
(Feb. 1994).

1% As noted, supra, Vice-Chairman Watson looked at the combined effects of the cumulated pure
imports and cumulated alloy imports. The data and other information gathered in these
preliminary investigations are such that the analysis of the combined effects and impact of pure and
alloy magnesium nearly identically track those of the pure magnesium imports alone.

'” CR at C-12, Table C-9; PR at C-7, Table C-9.

1% 1d.

% Id. and CR at D-6, Table D-2; PR at D-6, Table D-2.

110 1d.

! Vice Chairman Watson notes that the volume of the total camulated pure and alloy
magnesium imports rose from no imports in 1991 to 3,089 metric tons in 1992 and then to 23,737
metric tons in 1993. CR at II-61, Table 23; PR at ____; Supp. Table D-4. By value, these imports
rose from $9.1 million in 1992 to $56.9 million in 1993. Id.

2 Supp. Table D4.
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domestic primary magnesium market in 1992 and 17.6 percent of the market in
1993." At the same time that these subject imports increased their market
penetration, the market share for nonsubject imports of pure magnesium fell from 19.6
percent in 1991 to 1.0 percent in 1992 and remained low, at 1.8 percent, in 1993--
reflecting the imposition of duties on Canadian magnesium."*

Respondents’ argue that the large influx of Russian and Ukrainian magnesium
into the U.S. market in 1992 and 1993 resulted from an abnormal one-time occurrence,
i.e., the need to sell oxidized stockpiles of fifteen-year old U.S.S.R. magnesium. As we
have previously noted, however, whether there is a reasonable indication of present
material injury to a domestic industry by reason of allegedly LTFV imports does not
depend on whether present material injury was caused by one or many shiploads of
the imported product.’® Respondents also argue that the U.S. producers experienced
supply shortages which were filled by the subject imports.''® As evidence of a supply
shortage, respondents cite to one domestic producer’s importation of a small quantity
of Russian magnesium. The nominal volume of those imports, however, does not
approach the massive amounts of pure magnesium imported from the subject countries
in 1992 and 1993.

2. Effect of Allegedly LTFV Imports on Domestic Prices

Information in the record indicates that domestically-produced primary
magnesium and the subject imports of pure magnesium are moderately substitutable.
There is evidence of some quality differences between the imports from Russia and
Ukraine and the domestic product due to undesirable size, potential for oxidation
during shipping, and the need for additional melting due to ingots being covered with
paraffin wax.!” However, the evidence also indicates that the subject imports and
the domestic product compete for sales to the same end users, e.g., aluminum
producers and steel desulfurizers. Moreover, the poorer quality magnesium from the
former U.S.S.R. stockpiles has been liquidated, and the newly-produced magnesium

" Id. Vice Chairman Watson notes that cumulated subject pure and alloy magnesium imports
increased market share from no share in 1991 to 19 percent of apparent domestic consumption in
1993. CR at II-65, Table 24, PR at II-50, Table 24.

114 Supp. Table D4. Vice Chairman Watson notes that the market share for nonsubject imports
of all primary magnesium dropped from 23.2 percent in 1991 to 6.8 percent in 1993. CR at II-65,
Table 24, PR at II-50, Table 24.

1% Fresh Kiwifruit from New Zealand, Inv. No. 731-TA-516 (Preliminary), USITC Pub. 2394 at 18,
n. 69. An increase in import volume caused by an aberrant incident that will not be repeated may,
however, be relevant to a threat determination. Id.

116 Ukrainian Respondents’ Brief at 13-16; Russian Respondents’ Brief at 24-25.

7 CR at II-72; PR at 1I-55-56. There is no evidence in the record of these preliminary
investigations of quality differences between the Chinese product and the domestic product.
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imported from these countries is of better quality.'® In any event, whatever the
quality of the imports, the massive increases in volume and market share demonstrate
that any quality differences have not limited significantly the ability of the foreign
producers in the subject countries from selling a significant volume of their magnesium
in the United States.'”’

Because the subject imports only began entering the United States towards the
end of 1992, pricing data are available beginning with the first quarter of 1993. In all
reported quarterly transactions for that year, subject imports from all subject countries
undersold U.S. producers in contract sales of commodity-grade pure magnesium to
aluminum producers.'” In the fourth quarter of 1993, U.S. producers lowered their
prices for this product, but were still undersold by the subject imports.'*!

For contract sales of commodity-grade pure magnesium to magnesium granule
producers, subject imports undersold the U.S. product in all quarters for which data
were provided.'? Following these imports of lower-priced pure magnesium in the
second and third quarters of 1993, prices for both the imported and U.S.-produced
product fell in the fourth quarter of 1993.'® This evidence indicates that the lower-
priced imports depressed U.S. prices to a significant degree.

3. Impact on the Domestic Industry

Despite an increase in apparent U.S. consumption of primary magnesium, the
U.S. producers’ market share declined while the volume and market share of the
subject imports increased rapidly and dramatically. Due to the prohibitive costs of
recharging the electrolytic cells used to produce magnesium if production facilities are

8 Tr. at 86-87.

' Commissioner Crawford does not join the following discussion of price effects. She finds that
it is unlikely that subject imports had any significant price effects. While the dumping margins in
these preliminary investigations are little more than petitioners’ estimates, they represent the best
information available at this time. The alleged margins are so high that is likely that substantially
fewer subject imports would have entered the domestic market if they had been fairly priced.
Because subject imports and the domestic product are moderate substitutes, purchasers would have
switched to the domestic product. Even so, the domestic industry would not have been able to
increase its prices. Production capacity is available, and the domestic industry is competitive,
consisting of three firms producing the like product. Therefore, attempts by one producer to
increase prices would have been met and "beaten back” by the other producers. As a result, she
finds that available capacity and competition among the domestic producers would have minimized
or prevented any price increase for the like product if subject imports had been priced fairly.

120 CR at II-77, Table 26; PR at II-58, Table 26.

121 1d.

12 CR at II-74, Table 25, PR. at II-57, Table 25.

12 1d.
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shut down, U.S. producers are willing to reduce prices to maintain production

levels.'” The U.S. producers were able to reduce their inventories significantly in

1992, following the imposition of duties on imports of pure and alloy magnesium from
Canada found to be unfairly traded and causing material injury to the U.S. industry.
The entry of significant and increasing volumes of the subject imports in the latter half
of 1992 and 1993, however, resulted in growth of U.S. inventories and placed significant
pressure on the domestic producers to lower their prices.

In addition, the U.S. plants producing primary magnesium are dedicated to
primary magnesium production, with little flexibility to produce other products. The
domestic industry’s capacity utilization was 79 percent in 1993, and thus it had the
ability to increase its output and sales. Any significant increases in the industry’s
output and sales, however, were prevented by the allegedly LTFV imports. As a result,
subject imports generated a significant decrease in the domestic industry’s revenues, as
reflected by the financial data collected in these investigations.

Given the moderate substitutability between subject imports and the like
product, the rapid and dramatic increase in allegedly unfairly traded imports, the
consistent underselling by these imports throughout 1993, and the decline in domestic
market share and poor financial condition of the U.S, we determine that there is a
reasonable indication that the domestic industry producing primary magnesium is
materially injured by reason of the subject imports of pure magnesium.'® '

12 Tr. at 55-57.

'3 Because the domestic industry’s capacity utilization rate was 78.9 percent in 1993,
Commissioner Crawford finds that the domestic industry would have been able to increase its
output and sales if subject imports had been fairly priced. Given the significant volume of subject
imports and the domestic industry’s available capacity, she finds that the domestic industry would
have been able to increase its output and sales, and therefore its revenues, significantly if subject
imports had been priced fairly. Thus, she finds that the domestic industry would have been
materially better off and therefore determines that there is a reasonable indication that the domestic
industry is materially injured by reason of allegedly LTFV imports of pure magnesium from China,
Russia and Ukraine.

1% Commissioner Nuzum finds that there is a reasonable indication that the domestic industry
producing primary magnesium is materially injured by reason of the allegedly LTFV imports of
alloy magnesium from China and Russia. See Additional Views of Commissioner Nuzum, infra.
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VI. NO REASONABLE INDICATION OF MATERIAL INJURY OR THREAT OF
MATERIAL INJURY BY REASON OF ALLEGEDLY LTFV IMPORTS OF
ALLOY MAGNESIUM FROM UKRAINE

A. No Reasonable Indication of Material Injury by Reason of Allegedly LTFV
Imports of Alloy Magnesium from Ukraine

The volume of imports of alloy magnesium from Ukraine totaled 17 metric tons
during the period of investigation.'” This amount represented less than one-tenth of
one percent of apparent U.S. consumption of primary magnesium.'”® This volume
and market share are not significant. There is no pricing data on these imports, but
given their negligible volume, they could not have significant adverse price effects on
domestic primary magnesium, or an adverse impact on the domestic industry
producing primary magnesium. We find no reasonable indication of material injury by
reason of the imports of alloy from Ukraine.

B. No Reasonable Indication of Threat of Material Injury by Reason of
Allegedly LTFV Imports of Alloy Magnesium from Ukraine

Under the statute, the Commission is required to consider 10 factors in its threat
analysis,'” only eight of which are relevant to this investigation. In making our
determination, we considered whether increases in production capacity or existing
unused capacity in the exporting country are likely to result in a significant increase in
imports of the merchandise to the United States; whether there was a rapid increase in
United States market penetration and the likelihood that the penetration will increase to
an injurious level; the probability that subject imports will enter the United States at
prices that will have a depressing or suppressing effect on domestic prices; whether
there has been a substantial increase in inventories of the subject merchandise in the
United States; whether there is underutilized capacity for producing the merchandise in
the exporting country; whether there any other demonstrable adverse trends that
indicate the probability that importation of the merchandise will be the cause of actual
injury; the potential for product-shifting; and the actual and potential negative effects
on the existing development and production efforts of the domestic industry, including
efforts to develop a derivative or more advanced version of the like product.”® In
addition, we have taken note that there is a pending antidumping investigation in the
European Union (EU) concerning primary magnesium from Ukraine (as well as Russia

7 CR at C-16, Table C-12; PR at C-11, Table C-12.

12 Supp. Table D4.

1% See 19 U.S.C. § 1677(7)(F)(i).

13019 U.S.C. § 1677(7)(F)(ID), (II), IV), (V), (V), (VID), (VIII) and (X). Because these investigations
do not involve a subsidy or agricultural product, Factors I and IX are inapplicable.
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and Kazakhstan).”® However, that investigation has not yet been concluded, and
there is no evidence at this time of any existing dumping findings or antidumping
remedies against Ukrainian alloy magnesium either in the EU or elsewhere.

A finding of threat of material injury must be based on evidence that the threat
of material injury is real and that actual injury is imminent. A finding of threat of
material injury cannot be based on "mere conjecture or supposition."*

Having found that there have been no significant volume or price suppressing
or depressing effects of the alloy imports from Ukraine, we further find no evidence
that such imports will have any such volume or price effects in the imminent future.
There are no end-of-period inventories or increases in inventories of subject Ukrainian
imports in the United States.™®

Although there is a large amount of unused capacity for producing magnesium
in Ukraine, one of the two Ukrainian producers has stopped production as of 1993 due
to its inability to pay for the necessary raw materials to produce magnesium.** The
other Ukrainian producer produces only pure magnesium.’® There is no evidence
that the shutdown facility will resume operations any time in the immediate future.
There may be some possibility for the remaining producer to shift production from
pure magnesium to alloy magnesium. However, there is no record evidence to indicate
that market conditions make it likely that this possibility will become reality.”** First,
the demand for primary magnesium is overwhelmingly for pure magnesium. Second,
there is significant competition among domestic alloy magnesium and nonsubject alloy
magnesium. In combination, these factors mitigate the economic incentives for
product-shifting from pure magnesium to alloy magnesium.

Accordingly, we find no reasonable indication that the U.S. primary magnesium
industry is threatened with material injury by reason of imports of alloy magnesium
from Ukraine.

31 We are also required to consider whether dumping findings or antidumping remedies in
markets of foreign countries against the same class or kind of merchandise suggest a threat of
material injury to the domestic industry. See 19 U.S.C. § 1677(7)(F)(iii).

132 See 19 U.S.C. § 1677(7)(F)(ii).

13 CR at D-9, Table D-3; PR at D-9, Table D-3.

134 CR at II-59 & n. 67: PR at I1-45 & n.66.

13 CR at II-59, n.68; PR at 1145, n.67.

136 Commissioner Nuzum does not join in the remaining discussion in this paragraph.

1-26 INvs. Nos. 731-TA-696-698 (PRELIMINARY)



Conclusion

In light of the significant and increasing volumes of subject imports of pure
magnesium from China, Russia, and Ukraine, and of imports of alloy magnesium from
China and Russia, as well as the adverse price effects and the adverse impact on the
domestic industry’s financial condition, we find that there is a reasonable indication of
material injury to the domestic industry producing primary magnesium by reason of
allegedly LTFV imports of pure magnesium from China, Russia, and Ukraine and by
reason of allegedly LTFV imports of alloy magnesium from China and Russia.'¥

In light of the negligible volume of imports of alloy magnesium from Ukraine,
and the lack of any evidence that such imports will have any significant volume or
price effects in the immediate future, we find that there is no reasonable indication of
material injury or threat of material injury by reason of allegedly LTFV imports of alloy
magnesium from Ukraine.

137 Commissioner Crawford finds no reasonable indication of material injury or threat of material
injury by reason of allegedly LTFV imports of alloy magnesium from China and Russia. See
Dissenting Views of Commissioner Crawford, infra.
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ADDITIONAL AND DISSENTING VIEWS
OF CHAIRMAN NEWQUIST

While I concur with the majority’s discussion of like product, domestic industry,
and condition of the domestic industry, I find their decision substantively questionable
and procedurally ill-advised. I do not agree with my colleagues” method of assessing
whether there is a reasonable indication that the domestic industry is materially
injured, or threatened with material injury, by reason of the subject imports.
Specifically, as discussed in greater detail below, I believe my colleagues have
imprudently chosen to assess individually the effect of imports of pure magnesium and
imports of alloy magnesium from the three subject countries. Accordingly, I find that
there is a reasonable indication that the domestic industry producing primary
magnesium is materially injured by reason of imports of both pure and alloy
magnesium from the People’s Republic of China, Russia, and Ukraine, which are
allegedly sold in the United States at less-than-fair-value (LTFV).

My disagreement with my colleagues concerning the substance of their
conclusion is quite fundamental: where, as here, the Commission finds that one
domestic product (primary magnesium) is "like" the two classes or kinds of
merchandise (pure and alloy magnesium) subject to investigation, I believe that it is
proper to examine the aggregate impact of imports of both products subject to
investigation on the domestic industry producing the like product. Instead, my
colleagues conclude that they must make two determinations - whether imports of
pure magnesium alone are a cause of injury to the domestic primary magnesium
industry and whether imports of alloy magnesium alone are a cause of injury to the
domestic primary magnesium industry.

At its base level, my colleagues” method of analysis signals the arbitrary nature
of their like product finding. Their separate pure/alloy analysis presupposes a finding
of two like products -- a finding that my colleagues did not make.

There is no dispute that the Department of Commerce defines the scope of
merchandise subject to the investigation. Similarly, there is no dispute that the
Commission defines what product is "like" or "most similar in characteristics and uses
with" the article(s) subject to investigation. Further, the courts have recognized that the
Commission may find a broader range of products to be like those subject to
investigation.! From these "truths,” however, it does not follow that the Commission
must make more than one injury determination where it has found only one like
product and one domestic industry corresponding to two or more products subject to
investigation.

! Torrington Co. v. United States, 747 F. Supp. 744 (Ct. Int'l Trade 1990), aff’'d, 938 F.2d 1278 (Fed.
Cir. 1991).
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In fact, to the extent that there is an established Commission practice in this
regard, it is to assess in the aggregate all classes or kinds of subject imports on the
single domestic industry producing the like product. In Certain High-Information
Content Flat Panel Displays and Display Glass Therefor from [apan,? a majority of the
Commission found one like product corresponding to Commerce’s two classes or kinds
of imports and the majority conducted a single analysis of the effect of imports of both
classes and kinds on the domestic industry. Subsequently, the Court of International
Trade remanded that determination to the Commission with instructions to conduct
separate causation analyses for each class or kind of imports subject to investigation.®
Although the Commission had little choice but to comply with the Court’s remand
instruction, three Commissioners, including two who were part of the original majority,
stated that, in their view, the court’s instruction was erroneous.*

Due in part to that particular instruction, a majority of the Commission
appealed the remand to the Court of Appeals for the Federal Circuit.” That appeal
was dismissed for reasons of ripeness unrelated to the substantive question of whether
the remand instruction to conduct separate causation analyses was erroneous.®
Importantly, however, in later proceedings before the remanding court, the court
clarified its earlier decision and noted that, "Hosiden I does not preclude the
Commission from cumulating the effects of the different classes or kinds of
merchandise identified by Commerce . . . "7

In light of Hosiden I & II, the most that can be said of whether the Commission
may assess the aggregate impact of imports of two classes or kinds of merchandise on a
single domestic industry is that the answer is unclear. More significantly, however, the
most recent Commission pronouncement on the question, i.e., the last bit of guidance to
the parties in these preliminary investigations, is that the Commission does believe it
may aggregate such classes or kinds.

In my view, sound and predictable administration of the trade laws effectively
requires the Commission, in these preliminary investigations, to follow its most recent
pronouncement. Although the question of aggregate assessment was cursorily
addressed in the conference and post-conference submissions,® neither the parties nor
the Commission has had benefit of a full and comprehensive briefing on this

2 Inv. No. 731-TA-469 (Final), USITC Pub. 2413 (August 1991).

* Hosiden Corp. v. United States, 810 F. Supp. 322 (Ct. Int'l Trade 1992)("Hosiden I").

4 Certain High-Information Content Flat Panel Displays and Display Glass Therefor from Japan,
Inv. No. 731-TA-469 (Remand), USITC Pub. 2610 (March 1993) at note 4.

5 No. 93-1269 (Fed. Cir. March 18, 1993).

¢ The appeal was dismissed in an unpublished order on July 13, 1993.

7 Hosiden Corp. v. United States, Slip Op. 94-60 (Ct. Int'l Trade April 14, 1994)("Hosiden II").

# Conference transcript at 47-48; Petitioners’ post-conference brief at 12-13; Respondents’
(Berezniki Titanium-Magnesium Works and Solikamsk Magnesium Works) post-conference brief
at 15-16.
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dispositive issue. In my opinion, my colleagues’ reversal in these preliminary
investigations of recent Commission practice, on the basis of only scant discussion and
analysis, is arbitrary, particularly as it results in a negative determination.

In Flat Panel Displays, I criticized the Department of Commerce for changing
the scope of merchandise subject to investigation between its preliminary final stages.’
I noted there that the Commission’s hearing process is "an indispensable, one-time
opportunity for both the parties and the Commissioner to address the issues . .. on a
give-and-take basis.""® Here, by virtue of its analytical framework and their will to
apply it for the first time in a preliminary investigation, my colleagues have prevented
such indispensable opportunity -- at least as it relates to imports of alloy magnesium
from the Ukraine.

Thus, in my view, the proper course would have been, for purposes of these
preliminary investigations, to utilize the same approach as in Flat Panel Displays - an
approach the parties could reasonably expect -- and ask the parties to brief this
ostensibly outcome-determinative issue in any final investigations. That is consistent
with past Commission practice to continuing preliminary investigations which give rise
to novel legal issues and is the course I wish my colleagues had taken here.

In summary, I believe it is appropriate to aggregate imports of both pure and
alloy magnesium from each of the subject countries for purposes of these preliminary
investigations. I address below whether cumulation of such imports from each of the
subject countries is warranted.

L CUMULATION

In reaching my affirmative determinations, I have cumulated imports of both
pure and alloy magnesium from all three subject countries. As my determinations are
that there is a reasonable indication of present material injury, the statute requires that I
cumulatively assess the subject imports if: (i) there is competition between the subject
imports themselves and the domestic like product;'! and (ii) no one country’s imports
are negligible and without discernible adverse impact on the domestic industry."

As 1 explained in the Flat-Rolled Carbon Steel investigations,’ I view this
language to require scrutiny of primarily geographic and temporal competition between
the subject imports and the domestic like products; assessing competition on the basis

® Inv. No. 731-TA-469 (Final), USITC Pub. 2413 (August 1991) at note 5.
10 .Ii

119 U.S.C. § 16777} O)(iv)(D).

1219 U.S.C. § 1677(7)(C)(v).

13 USITC Pub. 2616 (August 1993).
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of the substitutability of these products is a lesser consideration."* Nowhere does the
cumulation provision state that competition is a function of interchangeability based
upon the imported and domestic products’ characteristics and uses. Such competition
is appropriately addressed in the like product analysis.”® In my view, once a like
product determination is made, that determination establishes some inherent level of
fungibility within that like product. Only in exceptional circumstances could I
anticipate finding products to be "like," and then turn around and find that, for
purposes of cumulation, there is no reasonable overlap of competition based upon
some roving standard of fungibility.

Rather, in my analytical framework, fungibility is more relevant to the
assessment of whether imports are negligible. In that analysis, the fungibility within
any like product can be pertinent in determining what level of imports may or may not
have a discernible adverse effect on the industry producing the like product.’® In this
regard, I note that there is no magical bellwether to determine negligibility. What may
be negligible and without discernible adverse impact will vary from industry to
industry -- a function of both the characteristics and condition of the industry.

A. Reasonable Overlap Of Competition

Imports from all three subject countries began entering the U.S. market in
1992.” Between 1992 and 1993, each country’s imports increased by similar

¥ My interpretation of this language also reflects my interpretation of the Commission’s
traditional four factor "competition for cumulation” test. This four factor test has generally been
articulated as follows:

(1) the degree of fungibility between the imports from different countries and
between imports and the domestic like product, including consideration of specific
customer requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of imports
from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports from
different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.

See, e.g., Certain Cast Iron Pipe Fittings from Brazil Korea, and Taiwan, Invs. Nos. 731-TA-278-280
(Final), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898,
902 (Ct. Int’'l Trade 1988), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

> See 19 U.S.C. § 1677(10).

1619 U.S.C. §§ 1677(7)(C)(v), 1677(7)(F)(iv).

'7 Report at Table 23.
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percentages.”® During this two year period, the vast majority of all subject imports
were consumed by aluminum producers and steel desulfurizers; more than half of
domestically produced primary magnesium was consumed by these same end users in
this period.” Accordingly, I find that there is a reasonable overlap of competition
between the subject imports and the domestic like product.

B. Negligibility

None of the three subject countries exported pure or alloy magnesium to the
US. in 1991 In 1992, each country exported some pure and/or alloy magnesium to
the US2' By 1993, each country’s exports accounted for at least 1.7 percent of the
volume (2,071 metric tons) and 1.6 percent of the value ($ 5.8 million) of domestic
consumption of primary magnesium.*? Accordingly, I find a reasonable indication
that imports from each of the three countries are not negligible and have a discernible
adverse impact on the domestic primary magnesium industry.

IL. MATERIAL INJURY BY REASON OF LTEV IMPORTS

In determining whether there is a reasonable indication that the domestic
industry is materially injured by reason of the allegedly unfair subject imports, the
statute requires that I consider:

(I) the volume of imports of the merchandise which is the subject of the
investigation;

(II) the effect of imports of that merchandise on prices in the United
States for like products; and

(III) the impact of the imports of such merchandise on domestic
producers of like products, but only in the context of production
operations in the United States.®

In making this determination, the statute permits me to consider "such other factors as
are relevant to the determination . . . ," including those within the conditions of
competition that are distinctive to the affected industry.*® Iam not required to

¥ 1d.

¥ Report at Table 4.

2 Report at Table 23.

2 Report at Table 24.

2 1d.

219 U.S.C. § 1677(7)(B)(i).

%19 U.S.C. §§ 1677(7)(B)(ii), 1677(7)(C).
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determine that allegedly LTFV imports are "the principal, a substantial or a significant
cause of material injury."® Rather, a finding that allegedly LTFV imports are a cause
- of material injury is sufficient.?

Imports of pure and alloy magnesium from the People’s Republic of China,
Russia, and the Ukraine increased throughout the period of investigation, from zero
imports in 1991 to 3,089 metric tons in 1992, then rose dramatically to 23,754 metric
tons in 1993.7 By value, imports from the subject countries followed a similar trend,
increasing from $0 in 1991 to $9.1 million in 1992, then increased significantly to nearly
$57 million in 19932

Imports from the People’s Republic of China, Russia, and Ukraine accounted for
an increasing share of domestic consumption of primary magnesium throughout the
period of investigation, from 0 percent in 1991 to 2.6 percent in 1992, then to a
substantial 19.0 percent in 1993.*

I find the rapid increase in volume, value and market share of imports from
China, Russia, and Ukraine between 1991 and 1993 to be significant.

The Commission collected sales price data for primary magnesium used by both
magnesium granule producers and aluminum producers. In both cases, during 1991
and 1992, a period for which there were no comparable sales data for the subject
imports, the domestic price fluctuated and did not demonstrate any discernible
trend.®* In contrast, in 1993, when comparable data were available for the allegedly
unfair imports and at a time when imports significantly increased their presence in the
market, the domestic price decreased 8.2 percent for sales to granule producers and 4.2
percent for sales to aluminum producers.®® Furthermore, the subject imports
undersold the domestic like product in every available price comparison, by margins
ranging between 5.7 percent and 17.6 percent.*? By comparison, during 1993, subject
imports were not sold to diecasters.*®> Domestic prices for sales to diecasters remained
stable throughout the year.*

% S. Rep. No. 249, 96th Cong., 1st Sess. 57 and 74 (1979).

% See, e.g., Metallverken Nederland, B.V. v. United States, 728 F. Supp. 730, 741 (Ct. Int’l Trade
1989); Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int'l Trade 1988).

¥ Report at Table 24.

#1d.

®1d.

30 Report at Tables 25, 26.

T Id.

2 Id.

% Confidential Report ("CR") at II-79; Public Report ("PR") at II-59.

*1d.
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Accordingly, in light of the consistent underselling by the subject imports and
the declining sales price for sales to granule and aluminum producers, I find a
reasonable indication that the allegedly LTFV imports depressed domestic prices to a
significant degree.

IL CONCLUSION

Based on the foregoing, I determine that there is a reasonable indication that the
domestic industry producing primary magnesium is materially injured by reason of
imports of pure and alloy magnesium from the People’s Republic of China, Russia, and
Ukraine, which are allegedly sold in the United States at less-than-fair-value.
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SEPARATE VIEWS OF COMMISSIONER ROHR

I determine that there is a reasonable indication that the domestic industry
producing commodity-grade pure magnesium is materially injured by reason of pure
magnesium imports from the People’s Republic of China (China), Russia, and Ukraine
and by reason of imports of alloy magnesium from the China and Russia that are
alleged to be sold in the United States at less than fair value (LTFV).! I further find
that there is no reasonable indication that the domestic industry is materially injured or
threatened with material injury by reason of imports of alloy magnesium from Ukraine
that are alleged to be sold in the United States at LTFV.

Like Product and Domestic Industry

As in any title VII investigation, the definition of the like product and domestic
industry is the first step in my examination of whether a domestic industry is being
materially injured or threatened with material injury by reason of LTFV imports.
Section 771(4)(A) of the Tariff Act of 1930 defines the relevant industry as the "domestic
producers as a whole of a like product, or those producers whose collective output of
the like product constitutes a major proportion of the whole domestic production of
that product.”” In turn, the statute defines "like product” as "a product which is like,
or in the absence of like, most similar in characteristics and uses with the article subject
to an investigation."

Commerce has defined the imported articles subject to these investigations as
two separate classes or kinds of merchandise--pure magnesium and alloy magnesium--
and has described these products as follows:

! Material retardation of the establishment of an industry is not an issue in these investigations
and will not be discussed further.

219 US.C. § 1677(4)(A).

319 US.C. § 1677(10). My determination of the appropriate like product is a factual
determination, to which I apply the statutory standard of "like" or "most similar in characteristics
and uses” on a case-by-case basis. I consider a number of factors including: (1) physical
characteristics and uses, (2) interchangeability of the products, (3) channels of distribution, (4)
customer and producer perceptions of the products, (5) the use of common manufacturing facilities
and production employees, and (6) where appropriate, price. No single factor is dispositive, and
I may consider other factors relevant to a particular investigation. I look for clear dividing lines
among possible like products. See Asociacion Columbiana de Exportadores de Flores v. United
States, 693 F. Supp. 1165, 1169, 1170, n.5 and n.8 (CIT 1988); Sony Corporation of America v. United
States, 712 F. Supp. 978, 983 (CIT 1989); see also Certain All-Terrain Vehicles from Japan, Inv. No.
731-TA-388 (Final), USITC Pub. 2163 (March 1989); Antifriction Bearings (Other than Tapered Roller
Bearings) and Parts Thereof from the Federal Republic of Germany, France, Italy, Japan, Romania,
Singapore, Sweden, Thailand, and the United Kingdom, Inv. Nos. 303-TA-19 and 20, 731-TA-391-399
(Final), USITC Pub. 2185 (May 1989).
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Pure primary magnesium encompasses all products that contain at least 99.95
percent magnesium, by weight (generally referred to as "ultra-pure”
magnesium), as well as products containing less than 99.95 percent but not less
than 99.8 percent primary magnesium, by weight (generally referred to as
"pure” magnesium). ..[Allloy primary magnesium products which contain 50
percent or greater, but less than 99.8 percent magnesium, by weight.*

Commerce’s division of magnesium imports into two classes or kinds of merchandise is
consistent with its definition of magnesium in its recent investigation of dumped and
subsidized magnesium from Canada’® In that investigation, I found there were two
separate like products and domestic industries corresponding to these two classes or
kinds of merchandise as defined by Commerce.® Further, I found that there a domestic
industry producing one like product, commodity-grade pure magnesium, used
primarily as an alloying agent and a chemical reagent, and a separate domestic
industry producing a second like product, alloy magnesium, used primarily as a
structural metal by diecasting operations.”

In these investigations, I have considered the like product and domestic
industry questions anew based on the evidence developed in these investigations. I
note that I am not bound in these investigations by my findings in the previous
investigation. Nevertheless, for purposes of clarity I will discuss my analysis of the like
product and domestic industry in these investigations with reference to the similarities
and differences to our previous investigation.

The two classes or kinds of merchandise that Commerce defined in its notice of
initiation of these investigations are distinguished according to magnesium content,
consistent with the definition of separate tariff items in the Harmonized Tariff System
of the United States (HTSUS). Although using the same terms, "pure" and "alloy," my
definition of separate like products in the Canadian investigation was not based on the
magnesium content of the two products. Rather, I distinguished the two like products
considering the Commission’s traditional like product series of factors which made one
product suitable for one set of end uses and the other for a separate and distinct set of
end uses.® I find nothing in the record of these investigations which causes me to
change my view that domestically produced alloy magnesium is not the same like
product as domestically produced commodity-grade pure magnesium. In the Canadian
investigation, the imports from Canada classified as "alloy" were identical to the alloy

* Initiation of Antidumping Duty Investigations: Pure and Alloy Magnesium From the People’s
Republic of China, the Russian Federation, and Ukraine; 59 Fed. Reg. 21,748 (April 26, 1994).

* Final Affirmative Countervailing Duty Determinations: Pure Magnesium and Alloy Magnesium
From Canada, 57 Fed. Reg. 30946, 30947-48 (July 13, 1992).

6 Magnesium from Canada 731-TA-528 (F) USITC Pub. 2550 (August 1992), Views of
Commissioner Rohr at 28.

7 Id. at 29.

®1d., p-23 and 34
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products produced by the domestic alloy industry, as I defined that product and
industry. The record in these investigations reveals an important distinction between
the articles covered within the scope of the Canada investigation and the articles
covered by these investigations. In these investigations, the "alloy" articles being
imported from the China, Russia, and Ukraine defined by Commerce are distinctly
different from "alloy" products produced by the domestic industry. The "alloy" articles
being imported from the China, Russia, and Ukraine as defined by Commerce are not
used for structural purposes, such as diecasting operations, that distinguished
domestically produced alloy from other domestically produced magnesium. Rather
they are considered "alloy" because they fall below the 99.8 percent magnesium content
used in the tariff schedules to define pure magnesium. In fact, the subject alloy
imports in these investigations have a magnesium content falling between 99.6 percent
and 99.8 percent. This is significantly different from the approximately 91 percent
magnesium content that characterizes the typical "alloy" magnesium (produced by U.S.
and Canadian producers) used by diecasters that was the basis for my characterization
of a separate alloy "like product” and "domestic industry"” in the Canada investigation.

There is no question that the material being imported from the China, Russia,
and Ukraine is correctly classifiable as alloy material within the terminology of the
tariff schedules if it has a magnesium content of less than 99.8 percent. It is therefore
included in the distinct class or kind of alloy magnesium which Commerce has defined
for purposes of these investigations.’

However, when I define the product which is "like" these imports, I must look
beyond its classification. The physical characteristics of the alloy material subject to
this investigation, as defined by its purity content are much closer to that of
commodity-grade pure magnesium than it is to the alloy magnesium used in structural
application which I previously defined as a separate like product. With a magnesium
content of over 99 percent it is, in fact, not usable in the applications for which
domestic alloy magnesium is used." It is sold to and used by the same purchasers as
commodity-grade pure magnesium rather than by the purchasers of alloy magnesium.
It is used for the same purposes as commodity-grade pure magnesium, not for the
purposes that alloy magnesium is used. It is perceived by purchasers as "off-

® I do not feel it is appropriate for the Commission to look behind the Commerce decision.
Whether Commerce might review its determination in its subsequent proceeding is a matter for it,
not the Commission. My view that these imports are within the alloy class or kind found by
Commerce is merely an observation that given how Commerce has defined its class or kind of
merchandise, these imports are "alloy,” and does not imply any judgement as to whether this class
or kind is appropriate given the facts of this investigation.

1% As in the prior case, there was evidence on the record that one domestic producer and
purchaser were experimenting with an alloy material similar to that used by diecasters in the
traditional uses of commodity grade pure magnesium. As in the Canadian investigation, I do not
find that this minimal overlap detracts from the finding that alloy magnesium, as defined is a
different like product from commodity grade pure magnesium.
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specification" commodity-grade pure material rather than as alloy material. Its price is
more similar to that of commodity-grade pure material than it is to alloy material.

I conclude therefore that the domestic product which is like this imported
commodity-grade pure magnesium is the domestically produced commodity-grade
pure material. I also conclude that the domestic product which is like the imported
"alloy" magnesium is also the domestic commodity- grade pure magnesium material.

For purposes of these preliminary investigations, therefore, I conclude that the
product which is like both the imported pure magnesium and the imported alloy
magnesium is the domestic commodity-grade pure magnesium. The domestic industry
therefore includes the operations of domestic producers of commodity-grade pure
magnesium but not the domestic operations of producers of alloy magnesium.

Condition of the Industry

In assessing whether there is material injury to the domestic industry, the
Commission is instructed to consider "all relevant economic factors which have a
bearing on the state of the industry in the United States . . .""" In that assessment I
consider, among other relevant factors, U.S. consumption, production, shipments,
capacity utilization, employment, wages, financial performance, capital investment, and
research and development expenses.”? No single factor is dispositive and in each
investigation, I consider the particular nature of the industry under investigation' in
the context of "the business cycle and conditions of competition that are distinctive to
the affected industry."

For purposes of these investigations, I note that an important condition of trade
which effects my evaluation of the condition of the industry was the conduct of
investigations and eventual imposition of countervailing and antidumping duties on
unfairly traded imports of magnesium from Canada in 1992. The imports subject to
these investigation were not present in the U.S. market prior to that investigation. The
data show they first entered the U.S. market in 1992 in small quantities and the
presence of the imports are concentrated primarily in 1993. My assessment of the
condition of the industry thus focuses primarily on 1993, and on the changes between
1992 and 1993, when the imports were present in the U.S. market.

19 U.S.C. § 1677(7)(C)(iii).

12 See 19 U.S.C. § 1677(7)(C)(iii).

B 19 US.C. § 1677(7)(C)(iii). See also H.R. Rep. No. 317, 96th Cong., 1st Sess. 36; S. Rep. No. 249,
96th Cong., 1st Sess. 88.

1419 US.C. § 1677(7)(C)(ii).
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Apparent domestic consumption of commodity-grade pure magnesium
increased substantially from 1991 to 1992, then increased slightly from 1992 to 1993.°
Domestic production has declined by *** percent from 1992 to 1993, capacity has
decreased by *** percent from 1992 to 1993, and capacity utilization has fallen from ***
percent in 1992 to *** percent in 1993. Despite steadily increasing demand, the quantity
and value of domestic shipments, which had increased substantially in 1992, declined
dramatically from 1992 to 1993." Domestic market share of commodity-grade pure
magnesium grew from *** percent in 1991 to *** percent in 1992, then dropped
dramatically in 1993 to just over *** percent.” Inventories in relation to U.S.
shipments decreased by *** percentage points from 1991 to 1992 but more than
doubled (from *** percent to *** percent) from 1992 to 1993."®

Employment figures, including the number of production workers, number of
hours worked, and productivity, all declined from 1992 to 1993. Total compensation
increased slightly over the same period.”

The financial indicators of the domestic industry show improvement over the
period of investigation but remained throughout the period at levels which reflect
material injury. Net sales increased substantially from 1991 to 1992, but declined
significantly in 1993, to below 1991 levels. Gross profits increased steadily over the
period, although they initially started from a negative base. Operating income was
negative throughout the period of investigation although losses were smaller. In
relation to net sales, domestic producers’ cost of goods sold decreased from *** percent
in 1991 to *** percent in 1993.° However, the operating income margin remained
negative, improving only from *** percent in 1991 to *** percent in 19932

To summarize, it appears that most of the important performance indicators for
this industry were down, particularly when looking at 1993 compared with 1992.
While some of the financial indicators did not decline, they were at levels which were
indicative of injury throughout the period of investigation. Based on the foregoing
performance indicators, I find a reasonable indication that the domestic industry
producing commodity-grade pure magnesium is currently experiencing material injury.

'* Apparent consumption is generally calculated by adding together domestic shipments and
imports. The staff report calculates domestic consumption of "pure” magnesium by adding
domestic shipments of pure magnesium to imports of pure magnesium. Because we concluded that
imports of "alloy" magnesium from the three countries subject to investigation are "like" pure
magnesium, I find it appropriate to add these imports into apparent consumption of pure
magnesium for purposes of my analysis.

' CR at C4; PR at C-3. Shipments *** from *** tons in 1992 to *** tons in 1993.

V7 See footnote 15.

18 CR at C-8; PR at C-5.

1 CR at I140; PR at II-34.

2 CR at C-10; PR at C-6.

2 CR at C-10; PR at C-6.
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Material Injury by Reason of LTFV Imports

In determining whether the domestic industry is materially injured by reason of
the imports under investigation, the statute directs me to consider:

(1) the volume of imports of the merchandise which is the subject of the investigation,

(II)  the effect of imports of that merchandise on prices in the United States for like
products, and

(III) the impact of imports of such merchandise on domestic producers of like products
but only in the context of production operations within the United States...”

In making this determination, I may consider "such other economic factors as
are relevant to the determination . . ."® Although I may consider information that
indicates that injury to the industry is caused by factors other than the unfairly traded
imports, I do not weigh causes. I further note that I need not determine that imports
are "the principal, a substantial or a significant cause of material injury.* Rather, a
finding that imports are a cause of material injury is sufficient."” I note that these
investigations involve imports from multiple countries, thus raising issues of
cumulation, which I consider before examining the causal nexus between the imports
and the condition of the domestic industry.

Cumulation

These investigations involve two classes or kinds of imports from three different
countries whose presence in the U.S. market are relatively new, and in some cases
relatively small, and which are affecting a single domestic industry. These unique set
of circumstances present three issues related to cumulation that I must address: (1)
negligibility; (2) the appropriateness of cumulation of the effects of two separate classes
or kinds of imported articles; and (3) the appropriateness of cumulation of the imports
from the three countries subject to investigation; the China, Russia, and Ukraine.

I address these issues seriatim.

1. Negligibility

219 U.S.C. § 1677(7)(B)(D).

219 U.S.C. § 1677(7)(B)(ii).

#S. Rep. No. 249, 96th Cong., 1st Sess. 57 and 74 (1979).

» E.g., Metallverken Nederland. B.V. v. United States, 728 F. Supp. 730, 741 (Ct. Int'l Trade 1989);
Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct. Int'] Trade 1988).
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In its assessment of the causal nexus between imports and the condition of the
domestic industry, the Commission is not required to cumulate those imports of
merchandise subject to investigation that it determines are negligible and have no
discernible adverse impact on the domestic industry.?® In determining whether
imports are negligible, the Commission considers all relevant economic factors
including whether:

(I)  the volume and market share of the imports are negligible,
(I1)  sales transactions involving the imports are isolated and sporadic, and

(III) the domestic market for the like product is price sensitive by reason of the nature
of the product, so that a small quantity of imports can result in price suppression
or depression.”

Based on information obtained in these investigations, the negligible import
provision is a potential issue in this investigation. Initially, I find that, because the
Commerce Department has defined two separate classes or kinds of merchandise, the
negligibility provision of the statute must be applied individually to each class or kind
or merchandise from each country. I find this is a requirement of law based on the
requirement that the Commission make separate determinations with respect to each
class or kind of merchandise defined by Commerce. Separate determinations require
separate application of the negligibility requirement.

In examining the classes or kinds of imports subject to these investigations from
the three countries subject to investigation, I find that imports of pure magnesium from
Russia (over *** percent of domestic consumption), and from Ukraine (almost ***
percent of domestic consumption), are clearly well beyond the level which brings into
play the negligibility provisions. Imports of pure magnesium from the China (almost
*** percent of consumption), of alloy magnesium from the China (*** percent of
consumption), and of alloy magnesium from Russia (*** percent of consumption), are
closer to a level at which negligibility is a serious issue. Because pure magnesium is a
commodity type product and hence sensitive to price, I do not feel it would be
appropriate in these preliminary investigations to determine that these levels of imports
are negligible.

% 19 US.C. § 1677(7)(C)(V).

¥ 19 US.C. § 1677(7)(C)(V). Both the House Ways and Means Committee Report and the
Conference Committee Report stress that the Commission is to apply the exception narrowly and
that it is not to be used to subvert the purpose and general application of the mandatory
cumulation provision of the statute. See H.R. Rep. No. 40, Part 1, 100th Cong., 1st Sess. 141 (1987);
H.R. Rep. No. 576, 100th Cong., 2d Sess. (1988) at 621. The House Ways and Means Committee
Report further emphasizes that whether imports are "negligible" may differ from industry to
industry and, for that reason, the statute does not provide a specific numeric definition of
negligibility. Id. at 131. See also Torrington, Slip. Op. at 19-20.
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The remaining imports are of alloy magnesium from the Ukraine. There were
no imports of this material in 1991 and 1992, and only 17 tons in 1993 These
imports thus accounted for a market share of less than 0.02 percent in only one year of
the investigation, 1993 Even in a price sensitive commodity market, 17 tons of
material accounting for less than 0.02 percent of consumption is a negligible volume of
imports. These is no evidence that 17 tons of material had any discernible impact on
the domestic industry. I therefore determine that these imports were negligible and
cannot be cumulated with any other imports subject to these investigations. I further
determine, for the same reasons, that there is no reasonable indication that these
imports are by themselves a cause of material injury to the domestic industry.

2. Cumulation of Different Classes or Kinds of Imported Articles

The Commission traditionally undertakes cumulation in two different situations.
The first is statutory or mandatory cumulation undertaken in the situations prescribed
by Section 777 (7)(C)(iv). The second is discretionary cumulation which the
Commission uses in other situations when it determines that the conditions of
competition for the affected industry make it appropriate. I can find no indication that
Congress directly considered the issue of cumulation of different classes or kinds of
imported articles when it enacted section 777 (7)(C)(iv). Its concern seems to have been
principally with cumulation of imports from different countries. I therefore find that
the issue in these investigations is whether circumstances of these investigations make
cumulation appropriate under the Commission’s discretionary cumulation authority.

[ find that the imports of the two classes or kinds of imported merchandise
should be cumulated under the specific facts presented in these investigations. I note
that there is a single domestic industry against which the impact of imports is to be
measured in these investigations. The imports are in fact competitive. It is true that
alloy magnesium, as used by diecasters for structural uses, does not generally compete
with commodity- grade pure magnesium used for chemical or metallurgical uses.
However, the imports of alloy magnesium subject to these investigations from the
China, Russia and the Ukraine are not of the kind used in structural applications by
diecasters. Rather the imports are of "off-spec” commodity-grade pure magnesium.
They are only marginally below the purity levels and prices of commodity-grade pure
material. They are used for the same purposes by the same users as commodity-grade
pure magnesium. While their use may be somewhat limited to that set of uses in
which the higher level of impurities is not important, this does not significantly
distinguish them from commodity-grade pure magnesium. They therefore compete
with commodity-grade pure magnesium rather than with alloy magnesium in the
domestic market.

2 See footnote 15.
2 Gee footnote 15.
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I have found that the alloy magnesium from these countries is "like"
domestically produced commodity-grade pure magnesium just as the commodity-
grade pure imports from these countries are "like" domestically produced commodity-
grade pure magnesium. Having found further that the two classes or kinds of material
compete for the same customers with commodity-grade pure magnesium, I find it
appropriate to cumulate these two classes or kinds of imports for purposes of my
analysis as a discretionary matter in light of commercial circumstances as discussed
above.®

3. Cumulation of Imports from the China, Russia, and Ukraine”®

Finally, the Commission, pursuant to section 777 (7)(C)(iv) must cumulate the
volume and price effects of imports from more than one country in cases in which
imports satisfy the following three criteria:

(1) they must compete with other imported products and with the like domestic
product;

(2)  they must be marketed within a reasonably coincidental period; and
(3)  they must be subject to investigation.

The record clearly shows that imports of commodity-grade pure magnesium and alloy
magnesium from the countries subject to investigation compete both with one another
and with the domestically produced commodity-grade pure magnesium. They entered
the country and increased rapidly after antidumping and countervailing orders were
imposed on unfairly traded magnesium from Canada. They are all subject to
investigation. The requirements for cumulation of the imports from all three countries
are therefore met. I therefore cumulate the price and volume effects of these imports
for purposes of my analysis.

Causation

The volume of allegedly LTFV imports of pure and alloy magnesium increased
dramatically over the period of investigation in terms of both quantity and value. The

%0 Because alloy magnesium from Ukraine cannot be cumulated because of the statutory

prohibition of cumulation of negligible imports, I do not cumulate such imports despite the
similarity to the commodity grade pure imports from the Ukraine.

%' This analysis is based on an assessment of both the pure and alloy imports from these
countries, pursuant to my previous decision on cumulation of classes of kinds of material, except,
of course, for references to Ukraine, which include only imports of commodity grade pure
magnesium, because imports of alloy magnesium from this country are negligible.
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volume of subject imports increased from no imports in 1991 to 23,754 tons in 1993.%2
% There has been a dramatic increase in market penetration of subject imports, from
no share in 1991 to *** percent in 1993.** As I stated earlier, during this same period,
domestic producers’ domestic shipments and market share declined sharply from 1992
to 1993.% These imports came into the United States following the imposition of
duties to offset the unfairly traded Canadian imports and replaced those unfairly
traded imports. Clearly there is nothing in U.S. law which requires that following the
imposition of dumping duties the market share of the formerly unfairly traded imports
must go to the domestic industry. Consumers may continue to purchase the imports
with the duties imposed, which are deemed the equivalent of fairly traded at that
point, or they may turn to other fairly traded imports. The domestic industry would
have no basis for complaint in such situations, although they might be disappointed.
They do have a right not to have the market share of the unfairly traded imports
replaced by other unfairly traded imports. Here the volume of such unfairly traded
imports which replaced the formerly unfairly traded Canadian imports is substantial
both absolutely and relative to the market, and it is growing.

In light of the high degree of substitutability between U.S. commodity-grade
pure and the high magnesium content of alloy magnesium from the China and Russia,
this coincidence of increased imports, declines in domestic shipments of U.S.-produced
magnesium, and declines in prices of magnesium sold in the U.S. market are
particularly significant.®* ¥

I find a direct correlation between the affirmative finding of injury in the final
determination in the previous Canada case and the sudden increase in subject imports
of magnesium. I note that subject imports increased which was likely to be a direct
result of the immediate decrease of unfairly traded imported magnesium from Canada.

The increase of subject imported magnesium also appears to have had an
immediate effect on domestic prices.*® In 1992, correlating with limitations on
Canadian imports, the trend of domestic prices was upward. In 1993, when the
volume of the imports from China, Russia, and Ukraine, had clearly reached substantial
levels, the domestic price immediately leveled and by late 1993 had begun to decrease.
At the same time, the prices of these imports were substantially below U.S. prices in all
cases. We therefore see an immediate change in the direction of U.S. prices, and an
eventual decline in their level coincident with the introduction of a substantial quantity

32 See footnote 15.

3 See New Steel Rails from Canada Inv. Nos. 701-TA-297, 731-TA-422 (Final), USITC Pub. 2217
(Sept. 1989) at 18-19 (Majority Views).

* See footnote 15.

% CR at C-14-15; PR at C-9-10.

% Confidential staff report at II-77 and D-3; PR at II-58 and D-3.

% Economic Memorandum, EC-P-056 (August 5,1992).

% CR at II-75, Table 25 and 1I-77, Table 26; PR at 1I-57-58, Tables 25 & 26.
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of imports from the China, Russia, and Ukraine at levels which undersold the domestic
product. This clearly provides a reasonable indication of underselling resulting in price
suppression and then depression.”’ As the supply of magnesium in the U.S. market
increased, as a result of subject imports, prices dropped. In this market, the consistent
pattern of downward price competition relative to the increase in shipments of the
imports subject to investigation points-to the flood of unfairly traded imports as
instrumental in the price decline and resultant injury to the U.S. industry.

The impact of both the volume and price effects of the imports are clearly
related to the condition of the industry because of the conditions faced by this industry.
Because of the prohibitive costs of recharging the electrolytic cells used to produce
magnesium, the U.S. producers-are forced to maintain production and keep selling their
product at any cost.** The substantial increases in the China, Russia, and Ukraine’s
share of the market at prices well below those of the domestic industry placed
significant pressure on the domestic producers to lower their prices and to keep
unnecessarily building their inventories, most dramatically from 1992 to 1993.!

Given the fungible nature of this product, the substantially increasing amount of
unfairly traded imports, and the corresponding declines in domestic shipments, market
share, and prices, I determine that there is a reasonable indication the subject imports
are a cause of the material injury currently being experienced by the domestic
commodity-grade pure magnesium industry.

Based on my analysis of the record in these investigations and the statutory
factors, I conclude there is a reasonable indication that the domestic industry producing
commodity-grade pure magnesium is materially injured by reason of alleged LTFV
imports of pure magnesium and alloy magnesium from the China and Russia, and that
there is reasonable indication that the domestic industry is materially injured by LTFV
imports of pure magnesium from Ukraine.

No Threat of Material Injury by Reason of Imports of Alloy Magnesium from Ukraine

Under the statute, the Commission is required to consider the following criteria
in making threat determinations:

I if a subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to
whether the subsidy is an export subsidy inconsistent with the Agreement),

% CR at II-75, Table 25 and II-77, Table 26; PR at 1I-57-58, Tables 25 & 26.
% Northwest Alloys does not use the electrolytic process; it uses the silicothermic process.
41 CR at C-8 and C-9; PR at C-5.
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(In

(111)

(1v)

(V)

(V)

(Vi)

(v

(IX)

(X)

any increase in production capacity or existing unused capacity in the exporting
country likely to result in a significant increase in imports of the merchandise to
the United States,

any rapid increase in United States market penetration and the likelihood that
the penetration will increase to an injurious level,

the probability that imports of the merchandise will enter the United States at
prices that will have a depressing or suppressing effect on domestic prices of the
merchandise,

any substantial increase in inventories of the merchandise in the United States,

the presence of underutilized capacity for producing the merchandise in the
exporting country,

any other demonstrable adverse trends that indicate the probability that
importation (or sale for importation) of the merchandise (whether or not it is
actually being imported at the time) will be the cause of actual injury,

the potential for product shifting if production facilities owned or controlled by
the foreign manufacturers, which can be used to produce products subject to
investigation(s) under section 1671 or 1673 of this title or to final orders under
section 1671e or 1673e of this title, are also used to produce the merchandise
under investigation,

in any investigation under this title which involves imports of both raw
agricultural product (within the meaning of paragraph (4)(E)(iv) and any
product processed from such raw agricultural product, the likelihood there will
be increased imports, by reason of product shifting, if there is an affirmative
determination by the Commission under section 705(b)(1) or 735(b)(1) with
respect to either the raw agricultural product or the processed agricultural
product (but not both), and

the actual and potential negative effects on the existing development and
production efforts of the domestic industry, including efforts to develop a
derivative or more advanced version of the like product.”

I cannot make a finding of threat of material injury to exist unless evidence of
threat is real and actual injury is imminent. I must also not base a finding with respect
to threat of material injury on "mere conjecture or speculation."®

2 In addition, we must consider whether dumping findings or anti-dumping remedies in
markets of foreign countries against the same class or kind of merchandise suggest a threat of
material injury to the domestic industry. See 19 U.S.C. § 1677(7)(F).

# See 19 U.S.C. § 1677(7)(F)(ii).
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This antidumping investigation does not involve subsidies or agricultural
products. There are no dumping findings or remedies in third countries which affect
my decision.

With respect to factors II and VI, I do not find any significant capacity increases
or excess or underutilized capacity in Ukraine that would likely result in a significant
increase in exports to the United States. There is no indication in the record that "off-
spec" production is intended or desirable to producers of commodity-grade pure
magnesium. This is what the 17 tons of alloy material imported from the Ukraine
were. I do not find therefore that the limited amount of information about capacity is a
compelling reason to make an affirmative determination.

With respect to factor III, import market penetration was zero percent in 1991
and 1992 and increased to less than 0.02 percent in 1993. The market for "off-spec"
commodity-grade material is in fact limited and the data provide no basis for a
conclusion that imports will rise to an injurious level within any time frame that could
be conceived of as reasonably imminent.

With respect to factor IV, I find while the record indicates that the Ukrainian
imports did enter the U.S. at prices below the domestic industry, the limited volume of
the material precludes them from having any generally price depressing or suppressing
effect.

With respect to factor V, inventories of the imported product in the US. is
nonexistent.

With respect to factor VII, I find no other demonstrable trends that would
support a finding of threat of material injury.

With respect to item X, I cannot conclude that any existing or potential effects
on existing development or production efforts of the domestic industry are being
affected in such a manner as to warrant a threat finding.* I note that existing funding
for capital expenditures and research and development, while fluctuating, remain
significant.*

I note that while there is a possibility of product shifting, this product shifting
would be limited to production of "off-spec” commodity-grade pure magnesium as the
sole producer for export to the United States during the period of investigation does
not produce the type of alloy magnesium used in structural applications. Given the
limited market for "off-spec” material I do not find that this possibility of product
shifting presents a threat to the domestic industry.

4“4 CR at E-3; PR at E-3.
4 CR at II-52, Tables 18 & 19; PR at 11-39-40, Tables 18 & 19.
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I therefore make a negative determination with respect to the imports from
Ukraine. There is no reasonable indication that such imports threaten material injury to
the domestic industry.
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ADDITIONAL VIEWS OF COMMISSIONER JANET A. NUZUM

I concur with the majority’s views explaining our affirmative determinations
with respect to subject imports of pure magnesium from China, Russia and Ukraine,
and the negative determination with respect to subject imports of alloy magnesium
from Ukraine. These additional views explain my affirmative determinations with
respect to imports of alloy magnesium from China and Russia.

As discussed in the majority views, there is considerable evidence suggesting
that subject imports of alloy magnesium from China and Russia compete with subject
imports of pure magnesium from China, Russia and Ukraine for sales to the same end
users. According to the foreign producers of the magnesium falling within the scope of
the class or kind of merchandise defined by Commerce as "alloy magnesium," the
products are produced as pure magnesium but fail to meet the 99.8-percent-magnesium
content that defines pure magnesium.! The alloy magnesium imports are sold to the
same end users -- desulfurizers and aluminum producers -- who purchase both
domestically-produced and imported pure magnesium. As such, volume increases and
pricing practices of subject imports of pure magnesium will affect the U.S. primary
magnesium industry at the same time that subject imports of alloy magnesium are
competing in the market. The fact that domestic producers of primary magnesium are
facing allegedly unfair import competition from pure magnesium imports, as well as
alloy magnesium imports, is thus a relevant condition of competition affecting the
domestic industry at this time.

In 1991, there were no imports of alloy magnesium from China or Russia; the
cumulated import volume in 1992 was 96 metric tons in 1992; and in 1993, 1,727 metric
tons were imported from these countries.> The degree of market penetration for the
cumulated imports of alloy magnesium reached 1.4 percent in 1993 Although these
volumes are small,"and the increases must take into account the small base from which
they are measured, alloy magnesium imports increased at the same time as the rapid
increase in imports of pure magnesium from China, Russia and Ukraine. The
significance of the increasing volumes of subject imports of alloy magnesium is thus
greater in light of the evidence of direct competition between subject imports of pure
and alloy magnesium for sales to the same end users.

There were no reported prices for imports of alloy magnesium from Russia.
Some pricing information for imports of alloy magnesium from China, as well as for
imports of pure magnesium, was collected. These particular reported prices, however,
were for a mixture of purity levels of magnesium, and were for spot sales, rather than

! CR at 1I-56, n.62, 11-69, n.74; PR at 1143, n.62 and II-54.
2 CR at C-13, Table C-10; PR at C-8, Table C-10.
* Supp. Table D4.
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contract sales as had been requested in the questionnaire.* In sum, the Commission
was not able to obtain pricing information for subject imports of alloy magnesium on
which it could rely. Consequently, I examined unit values of the subject imports and
domestic primary magnesium. I am mindful that unit values should be used with care
since they may be affected by differences in product mix. I note, however, that
magnesium is a commodity-type product. Further, the subject alloy magnesium
imports are sold to the same purchasers for the same end uses as domestic primary
magnesium. Thus, in these particular investigations where there is no reliable pricing
data available, unit values can be a useful, if limited, indicator of relative differences in
prices between competing products.

The cumulated unit value of the alloy magnesium imports from China and
Russia in 1993 was $2,587 per metric ton,’ significantly lower than the unit value for
U.S.-produced primary magnesium.® The unit value for Chinese alloy magnesium
increased marginally from $2,848 per metric ton in 1992 to $2,879 in 1993, an increase of
little more than one percent” The unit value for Russian alloy magnesium in 1993 was
$2,252 per metric ton.® This suggests that the lower-valued subject imports may be
underselling domestically-produced primary magnesium.

With respect to assessing the impact of the subject alloy magnesium imports on
the domestic industry, I note that the industry’s performance appeared to improve as
antidumping and countervailing duty orders were being imposed on unfair imports of
magnesium from Canada.’ Domestic production, shipments, market share and
financial performance all increased.’® From 1992-93, however, there were several
reversals in these trends, even though domestic consumption increased 3.8 percent.
Domestic production, shipments and capacity utilization all declined, as did domestic
market share."! Further, the industry continued to have operating losses throughout
the period of investigation.”

Domestic producers of both pure and alloy magnesium were found in 1992 to
have been materially injured by reason of dumped and subsidized imports of
magnesium from Canada. Despite some subsequent improvement in its performance,

¢ CR at I1-80; PR at II-61.

% CR at C-13, Table C-10; PR at C-8, Table C-10.

¢ The 1993 per metric ton value for U.S.-produced primary magnesium was $3,007 per metric ton.
Supp. Table D4.

7 Supp. Table DH4.

8 .Ig

® See Views of Chairman Newquist, Vice Chairman Watson, Commissioner Crawford and
Commissioner Nuzum at 1-13.

1°1d.

" 1d. at I-13-14.

21d. at I-14.
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domestic producers of magnesium appear again to be suffering material injury by
reason of allegedly unfair imports.

In these preliminary investigations, I find a reasonable indication of material
injury by reason of allegedly LTFV imports of alloy magnesium from China and Russia.
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DISSENTING VIEWS OF COMMISSIONER CRAWFORD

On the basis of information obtained in these preliminary investigations, I
determine that there is no reasonable indication of material injury or threat of material
injury to an industry in the United States by reason of imports of alloy magnesium
from the People’s Republic of China (China) and Russia alleged to be sold at less-than-
fair-value (LTFV).

Having joined in the views of the majority of the Commission, supra, I concur
with my colleagues therein in the determination of like product; in the discussion of the
condition of the industry; in the decision to cumulate imports of pure magnesium from
China, Russia and Ukraine; and in the decision to cumulate imports of alloy
magnesium from China and Russia. Ialso concur that there is a reasonable indication
that an industry in the United States is materially injured by reason of allegedly LTFV
imports of pure magnesium from China, Russia and Ukraine. I further concur that
there is no reasonable indication of material injury or threat of material injury to an
industry in the United States by reason of allegedly LTFV imports of alloy magnesium
from Ukraine.

However, I dissent from my colleagues” determination that there is a reasonable
indication of material injury to an industry in the United States by reason of allegedly
LTFV imports from China and Russia. I determine that there is no reasonable
indication of material injury or threat of material injury to an industry in the United
States by reason of allegedly LTFV imports of alloy magnesium from China and Russia.

My negative determination is based on a determination that primary (i.e., pure
and alloy) magnesium is the like product that corresponds to the imports of alloy
magnesium defined by the Commerce Department’s scope of investigation; that the
domestic industry consists of the three domestic firms that produce pure magnesium,
alloy magnesium or both; and the decision to cumulate imports of alloy magnesium
from China and Russia. My analysis follows.

L NO REASONABLE INDICATION OF MATERIAL INJURY BY REASON OF
ALLEGEDLY LTFV IMPORTS OF ALLOY MAGNESIUM FROM CHINA AND
RUSSIA

In determining whether a domestic industry is materially injured by reason of
the allegedly LTFV (i.e., subject) imports, the statute directs the Commission to
consider:
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(N the volume of imports of the merchandise which is the subject of the
investigation,

(I)  the effect of imports of that merchandise on prices in the United States for like
products, and

(IlI)  the impact of imports of such merchandise on domestic producers of like
products, but only in the context of production operations within the United
States . . .!

In assessing the effect of subject imports, I compare the current condition of the
domestic industry to that which would have existed had imports been fairly priced.
Then, taking into account the condition of the industry, I determine whether the
resulting change of circumstances constitutes material injury.

In my analysis of material injury, I evaluate the effects of the dumping. To
evaluate the effects of the dumping on domestic prices, I compare domestic prices that
existed when the imports were dumped with what domestic prices would have been if
the imports had been priced fairly. Similarly, to evaluate the impact on the domestic
industry, I compare the state of the industry when the imports were dumped with
what the state of the industry would have been if the imports had been priced fairly.
In this regard, the impact on the domestic industry’s production and revenues is
critical, because the impact on other industry indicators (e.g. employment, wages, etc.)
is derived from the impact on production and revenues.

I then determine whether the price, production and revenue effects of the
dumping, either separately or together, demonstrate that the domestic industry would
have been materially better off if the imports had been priced fairly. If so, I find that
the domestic industry is materially injured by reason of dumped imports. For the
reasons discussed below, I find that there is no reasonable indication that the domestic
industry is materially injured by reason of cumulated subject imports from China and
Russia’

119 US.C. § 1677(7)(B)(i). In making its determination, the Commission may consider "such other
economic factors as are relevant to the determination." 19 U.S.C. § 1677(7)(B)(ii).

219 U.S.C. § 1677(7)(C)(iii).

*1 have considered and weighed all the evidence in the record in accordance with the holding
in American Lamb Co. v. United States, 785 F. 2d. 994 (Fed. Cir. 1986).
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A. Volume of the Allegedly LTFV Imports

In 1993, the domestic industry’s shipments of primary magnesium accounted for
a market share of 74.2 percent, and the cumulated market shares of subject alloy
magnesium imports was 1.4 percent.* Based on this small cumulated market share, I
do not find the volume of subject imports from China and Russia to be significant.

B. Effect of Allegedly LTFV Imports on Domestic Prices

To analyze the effect of subject imports on domestic prices of the like product, I
consider a number of factors relating to the industry and the nature of the products.
These factors include the availability of substitute products in the market, the degree of
substitutability between the subject imports and the domestic like product, and the
presence of fairly traded imports. For the reasons stated below, I find that the subject
imports had no significant price effects on the domestic primary magnesium industry.

While the dumping margins in these preliminary investigations are little more
than petitioners’ estimates, they represent the best information available at this time.
The alleged margins are so high that is unlikely that any subject imports would have
entered the domestic market if they had been fairly priced. Giving petitioners the
benefit of the doubt, I have assumed that no subject imports would have been sold in
the domestic market at fairly traded prices.

Record evidence indicates that, although other products can be substituted for
alloy magnesium, there are no widely-accepted substitutes in the market.’ Therefore,
purchasers of subject alloy imports would have been unlikely to purchase substitute
products in response to an increase in the price of subject imports. With respect to
product differentiation between subject imports and the domestic like product, the
record indicates that there are quality differences between and among Chinese and
Russian alloy magnesium and domestic magnesium.® Based on this evidence, I find
that domestic magnesium and subject imports are moderate, but not close, substitutes.
However, for purposes of these preliminary investigations, I give the domestic industry
the benefit of the doubt and assume that domestic magnesium and subject imports are
good substitutes. Therefore, I assume that purchasers would not shift to other products
and that they would buy more domestic magnesium had the price of subject imports
been higher, or if subject imports were priced out of the market altogether.

Even if subject imports had been priced out of the market, the domestic industry
would not have been able to increase its prices. Production capacity is available, and

* Supp. Table D4.
5> CR at 1I-14 and 1I-70; PR at II-12 and II-55.
¢ CR at 11-69 to 72 and 1I-81 to 83; PR 1I-54-55 and II-62.
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the domestic industry is competitive, consisting of three firms producing the like
product. Therefore, attempts by one producer to increase prices would have been met
and "beaten back" by the other producers. In addition, the availability of substantial
quantities of nonsubject imports would have limited the ability of domestic producers
to increase their prices. As a result, I find that competition among the domestic
producers themselves, and with nonsubject imports, would have minimized or
prevented any price increase for the like product even without the presence of subject
imports. Hence, subject imports cannot be found to have had any adverse effect on
domestic prices.

C. Impact of Allegedly LTFV Imports on the Domestic Industry

In assessing the impact of LTFV imports on the domestic industry, I consider,
among other relevant factors, output, sales, inventories, capacity utilization, market
share, employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital and research and development.” These factors either encompass
or reflect the volume and price effects of the dumped imports, and so I must gauge the
impact of the dumping through those effects.

As discussed above, I have assumed that no subject imports would have been
sold in the domestic market at fairly traded prices. Because of competition in the U.S.
market, domestic prices would not have increased had subject imports been priced out
of the market. As a result, any impact of subject imports on the domestic industry
would have been on the volume of the domestic industry’s output and sales.

The domestic industry’s capacity utilization rate was 78.9 percent in 1993.
Therefore, if subject imports had been priced out of the market, the domestic industry
had more than sufficient available capacity to replace them. Nonsubject imports were
also available to satisfy demand had subject imports not been in the market. Although
it is likely that purchasers would have purchased nonsubject imports as well as
domestic magnesium to replace subject imports, for purposes of these preliminary
investigations, I have given petitioners the benefit of the doubt and assumed that the
domestic industry would have captured the entire market share of subject imports.

If the domestic industry had captured the entire market share of subject imports,
it would have increased its market share by 1.4 percent. This increase in market share
is so small that the domestic industry’s output and revenues would not have increased
significantly. Therefore, I conclude that even giving all benefit of the doubt to the
domestic industry, it would not have been materially better off if subject imports had
been fairly priced. Having weighed the evidence of record, as well as giving
petitioners the benefit of the doubt on certain issues, I therefore determine that there is

719 U.S.C. § 1677(C)(ii).
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no reasonable indication of material injury by reason of allegedly LTFV imports of alloy
magnesium from China and Russia.

I1. NO REASONABLE INDICATION OF THREAT OF MATERIAL INJURY BY
REASON OF ALLEGEDLY LTFV IMPORTS OF ALLOY MAGNESIUM FROM
CHINA AND RUSSIA

I have considered the enumerated statutory factors that the Commission is
required to consider in its determination.® A determination that an industry "is
threatened with material injury shall be made on the basis of evidence that the threat of
material injury is real and that actual injury is imminent. Such a determination may
not be made on the basis of mere conjecture or supposition."

I am mindful of the statute’s requirement that my determination must be based
on evidence, not conjecture or supposition. Accordingly, I have distinguished between
mere assertions, which constitute conjecture or supposition, and the positive
evidence' that I am required by law to evaluate in making my determination.

Although the data regarding Chinese and Russian capacity and production are
limited, I have based my analysis on the information available. The limited
information consists of data for primary magnesium; separate information for pure and
alloy magnesium is not available in these preliminary investigations. Giving petitioners
the benefit of the doubt, I have assumed that the information indicates that there is
available production capacity in China and Russia for producing alloy magnesium and
exporting it to the United States. However, I find that the available capacity is not
likely to result in a significant increase in imports of alloy magnesium to the United
States. First, there are significant export markets for both Chinese and Russian
magnesium, so the foreign producers are not primarily reliant on the U.S. market.
Second, Chinese exports to the United States are projected to decrease significantly in
1994. Third, imports of alloy magnesium from Russia represent only a small portion,
4.6 percent, of total imports from Russia, evidence that the Russian producers’
economic interests lie almost exclusively in producing pure magnesium. Finally,
because the demand for magnesium in the U.S. market is overwhelmingly concentrated
in pure magnesium, and there is significant competition among domestic and
nonsubject alloy magnesium in the market, foreign producers have limited economic
incentives to employ available production capacity to increase exports of alloy
magnesium to the United States. For these reasons, I find that the information relevant
to production capacity and unused or underutilized capacity in the exporting countries

19 U.S.C. § 1677(F)(i).
19 U.S.C. § 1677(7)(F)(ii).
10 See American Spring Wire Corporation v. United States, 590 F., Supp. 1273 (1984).
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does not represent evidence that any threat of material injury is real or that actual
injury is imminent.

In percentage terms, subject imports increased dramatically from 1992 to 1993.
The large percentage increase, however, is the function of the extremely small base and
resulted in a market share of only 1.4 percent. Because the increase in market
penetration resulted in such a small market share, and because available capacity in the
exporting countries is not likely to result in a significant increase in subject imports, I
find that any rapid increase in market penetration does not constitute evidence that any
threat of material injury is real or that actual injury is imminent.

There were no inventories of subject alloy magnesium in the United States in
1992, and only extremely small inventories in 1993." Given the extremely small
amount in 1993, 1 find that the increase in U.S. inventories is not substantial and does
not constitute evidence that any threat of material injury is real or that actual injury is
imminent.

In my determination that there is no reasonable indication of material injury by
reason of subject imports, I demonstrated that subject imports have had no significant
effect on domestic prices. In light of the domestic industry’s capacity utilization rate
and the availability of nonsubject imports, I find no positive evidence that this will
change in the immediate future. Therefore, I conclude that subject imports will not
enter the United States at prices that will have a depressing or suppressing effect on
domestic prices.

I find no evidence of any other demonstrable adverse trends that indicate the
probability that subject imports will be the cause of actual injury. In addition, I find no
positive evidence to support a conclusion that the potential for product-shifting
represents a threat of material injury that is real or that actual injury is imminent.
While the possibility for product shifting may exist, domestic market conditions make it
unlikely. First, the demand for magnesium is overwhelmingly concentrated in pure
magnesium. Second, there is significant competition among domestic alloy and
nonsubject alloy magnesium in the market. In combination, these two factors mitigate
the economic incentive for product-shifting from pure magnesium to alloy magnesium.

Finally, I note that an antidumping investigation concerning primary
magnesium from Russia, Ukraine and Kazakhstan is now pending in the European
Union. Because this investigation has not been concluded, it has not resulted in the
"findings or antidumping remedies" required by the statute for consideration in this
case.”? Therefore, the pending investigation does not constitute evidence that any
threat of material injury is real or that actual injury is imminent.

1 CR at D-7, Table D-3; PR at D-7, Table D-3.
12 See, 19 U.S.C. § 1677(7)(F)(iii).
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For the reasons stated above, I find that there is no reasonable indication that
the domestic industry is threatened with material injury by reason of allegedly LTFV
imports of alloy magnesium from China and Russia.
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INFORMATION OBTAINED IN THE INVESTIGATIONS
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INTRODUCTION

On March 31, 1994, a petition was filed with the U.S. International Trade Commission
(Commission) and the U.S. Department of Commerce (Commerce) by Magnesium
Corporation of America (Magcorp), Salt Lake City, UT; the International Union of Operating
Engineers, Local 564, Freeport, TX; and the United Steelworkers of America, Local 8319, Salt
Lake City, UT. The petition alleges that an industry in the United States is materially injured
and threatened with material injury by reason of imports of magnesium' from the People’s
Republic of China (China), the Russian Federation (Russia), and Ukraine that are alleged to
be sold in the United States at less than fair value (LTFV).

Accordingly, effective March 31, 1994, the Commission instituted preliminary
antidumping investigations Nos. 731-TA-696-698 (Preliminary) under section 733(a) of the
Tariff Act of 1930 (the Act) to determine whether there is a reasonable indication that an
industry in the United States is materially injured, or is threatened with material injury, or
the establishment of an industry in the United States is materially retarded, by reason of
imports of magnesium from China, Russia, and Ukraine alleged to be sold in the United
States at LTFV.

Notice of institution of these investigations was posted in the Office of the Secretary,
US. International Trade Commission, Washington, DC, and published in the Federal Register
of April 12, 19942 Copies of the Commission’s and Commerce’s Federal Register notices are
presented in appendix A.

The Commission held a public conference in Washington, DC, on Thursday, April 21,
1994, at which time all interested parties were allowed to present information and data for
consideration by the Commission. A list of the participants in the conference is presented in
appendix B.

The Commission voted on these investigations on Wednesday, May 11, 1994, and
transmitted its determinations to the Secretary of Commerce on Monday, May 16, 1994.

' The products covered by these investigations are pure and alloy magnesium. Pure
unwrought magnesium contains at least 99.8 percent magnesium by weight and is sold in
various slab and ingot forms and sizes. Alloy unwrought magnesium contains less than 99.8
percent magnesium by weight but 50 percent or more magnesium by weight, with magnesium
being the largest metallic element in the alloy by weight, and is sold in various ingot and billet
forms and sizes. Products that have the aforementioned primary magnesium content but do not
conform to ASTM Specifications or other industry or customer-specific specifications are
included in the scope of these investigations. Pure and alloy unwrought magnesium are
provided for in subheadings 8104.11.00 and 8104.19.00, respectively, of the Harmonized Tariff
Schedule of the United States (HTS). Excluded from the scope of investigation are primary
magnesium anodes, granular primary magnesium (including turnings and powder), and
secondary magnesium. See also, Commerce’s scope of investigation in its notice of initiation, 59
F.R. 21748.

219 US.C. § 1671b(a).

359 F.R. 17399.
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PREVIOUS COMMISSION AND OTHER
INVESTIGATIONS CONCERNING MAGNESIUM

On August 19, 1992, the Commission determined, pursuant to sections 705(b) and
735(b) of the Act,! that an industry in the United States was materially injured by reason of
imports from Canada of magnesium that were found by the Department of Commerce to be
subsidized by the Governments of Canada and Quebec and to be sold in the United States
at less than fair value (LTFV). 7

On January 6, 1992, the U.S. Department of Labor (Labor) received a petition for trade
adjustment assistance filed on behalf of workers producing magnesium at Northwest Alloys,
Inc. (Northwest Alloys), Addy, WA. In the petition, Northwest Alloys stated that "primarily
USSR exports of magnesium have flooded the world markets at discounted prices." The
firm also attached a press release announcing the firm’s cutbacks of capacity and personnel.
Northwest Alloys explained that its inability to participate in foreign markets was a result of
a "large amount of Russian magnesium being dumped in both Europe and Asia at extremely
low prices" and that "the oversupply of magnesium in the United States and the
continuation of the recession has severely affected the domestic market." In a previous
investigation, Labor found that Northwest Alloys” major customers located in Washington,
Missouri, and Oregon increased their purchases of imported magnesium while decreasing
magnesium purchases from Northwest Alloys during the relevant period. The customers
did not identify the country of origin of the imported magnesium®

On February 3, 1994, Magcorp filed a petition for trade adjustment assistance that
identified China, Russia, and Ukraine as the reason for employment losses at Magcorp.
Labor’s investigation is in progress.

419 US.C. § 1671d(b) and 1673d(b).

5 U.S. International Trade Commission, Magnesium From Canada, investigations Nos. 701-TA-
309 and 731-TA-528 (Final), USITC publication 2550, Aug. 1992.

¢ In August 1992, Commerce issued a duty order on imports from Norsk Hydro Canada, Inc.,
specifically a 31.33 percent antidumping duty and 21.61 percent countervailing duty on pure
magnesium, and a 21.61 percent countervailing duty on alloy magnesium.

7 The Commission also instituted preliminary countervailing duty investigation No. 701-TA-
310 (Preliminary) regarding imports of pure and alloy magnesium from Norway; however,
Commerce dismissed the countervailing duty petition involving Norway and the Commission
accordingly terminated its investigation. See, 56 F.R. 54887).

¢ Telephone conversation on July 22, 1992, with Marvin M. Fooks, Director of the Office of
Trade Adjustment Assistance, Employment and Training Administration, Department of Labor.
Although Northwest Alloys’ customers did not identify to Labor the country of origin of their
U.S. magnesium imports, note that in 1991, Norsk Hydro Canada accounted for the great bulk
of total U.S. imports of magnesium.
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THE PRODUCTS

Description and Uses

Magnesium is the eighth most abundant element in the earth’s crust and the third most
plentiful element dissolved in seawater. Magnesium metal,’ the lightest of all structural
metals, is a silver-white metallic element with a density approximately 63 percent that of
aluminum, the principal metal with which it competes in the U.S. market.” Magnesium'’s
light weight and high vibrational-dampening properties have encouraged research to
develop alloys with improved physical and mechanical properties to enable magnesium'’s
use as a structural metal wherever minimizing weight is an important consideration.

Primary Magnesium

Two types of primary magnesium are sold: pure magnesium and alloy magnesium.
Pure magnesium can be further divided into commodity-grade and ultrapure grade. Pure
magnesium is unwrought magnesium that contains at least 99.8 percent magnesium by
weight; commodity-grade pure magnesium contains at least 99.8 percent magnesium but less
than 99.95 percent magnesium by weight, and ultrapure magnesium contains at least 99.95
percent magnesium by weight. Alloy magnesium (or magnesium alloy) is an alloy
consisting of pure magnesium and other metals, typically aluminum and zinc, containing
less than 99.8 percent magnesium by weight, with magnesium being the largest metallic
element in the alloy by weight.

Both pure magnesium and alloy magnesium contain at least 90 percent magnesium,
and they are packaged, handled, and shipped following the same regulations and
requirements. However, pure magnesium and alloy magnesium differ in a number of
physical characteristics and properties. As previously mentioned, pure magnesium contains
at least 99.8 percent magnesium by weight, while alloy magnesium contains lower

’ Magnesium compounds such as caustic-calcined magnesias, magnesium hydroxide,
magnesium sulfate, magnesium carbonate, and refractory magnesia are not included in the
investigations.

1% In 1993, about 52 percent of U.S. producers’ shipments were to the aluminum industry for
use in making aluminum alloys (in which aluminum is the principal metal by weight) to
increase the hardness and corrosion resistance of pure aluminum. Such aluminum alloys are
used principally in beverage cans; as structural components in automobiles, aircraft, and
military vehicles; and as bumpers, wheels, and decorative trim in automobiles. Other important
uses for magnesium include magnesium castings and wrought magnesium applications, e.g., in
such automotive components as clutch housings, headlamp assemblies, valve and grill covers,
and in power tool components such as chain saw and lawn mower housings: the desulfurization
of iron and steel; and as reducing agents in nonferrous metals production. A detailed analysis
is presented in the section of this report entitled "U.S. Consumption by Market Segments."

MAGNESIUM FROM CHINA, RUSSIA, AND UKRAINE II-5



concentrations of magnesium, with the most popular grade of alloy (AZ91D) containing
approximately 90 percent magnesium and 9 percent aluminum. Alloy magnesium is
produced in order that the product can have certain properties such as additional strength,
ductility, workability, corrosion resistance, low density, or castability.

Pure magnesium and alloy magnesium essentially serve separate end-use markets.
Pure magnesium is typically used in the production of aluminum alloys," in iron and steel
desulfurization, as a reducing agent for various nonferrous metals (titanium, zirconium,
hafnjum, uranium, beryllium), and as anodes. Alloy magnesium is principally used in
structural applications, primarily in castings (die, permanent mold, and sand) and extrusions
for the automotive industry.”? Pure magnesium is seldom used for structural applications,
because its specific tensile and yield strengths are low.

The customers that purchase pure magnesium are almost always different from those
that purchase alloy magnesium. Both pure magnesium and alloy magnesium are typically
sold directly to end users, although pure magnesium used for iron and steel desulfurization
is subjected to further processing before being consumed by iron and steel mills.

Ultrapure and Commodity-Grade Pure Magnesium

Although the physical appearance of ultrapure and commodity-grade pure magnesium
is even more similar than the appearance of pure magnesium compared to alloy magnesium,
ultrapure magnesium differs from commodity-grade pure magnesium in that ultrapure
magnesium contains no less than 99.95 percent, by weight, of magnesium and is used in
specialized applications such as metal reduction for exotic applications, as a reagent in the
pharmaceutical and chemical industries, and for the development of newly emerging
pharmaceuticals. Ultrapure magnesium can be substituted for commodity-grade
magnesium, but such substitution is unlikely because ultrapure magnesium commands a
higher selling price. On the other hand, commodity-grade magnesium cannot be used for
the applications in which ultrapure magnesium is used.

" In aluminum alloys, aluminum is the principal metal. A major use for aluminum alloys is
in beverage cans. Aluminum alloys compete with alloy magnesium in some applications, e.g.,
in the automotive market.

12#x - Affidavit of Lee R. Brown, petitioners’ postconference brief, exhibit 1.
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Alloy Magnesium

Certain divisions can be made within alloy magnesium. The major types of alloy
magnesium include M-1 anode, AZ31, ZK60, AM60, AZ63, MAG-CAL, and AZ91. In
addition, AZ91 is further subdivided into different chemistries designated by the letters A, B,
C, D, and E. As previously mentioned, the most popular grade of alloy magnesium is
AZ91D.

Manufacturing Processes

Pure and Alloy Magnesium

The production of both pure and alloy magnesium involves three major processing
steps: production of the "feed" material; magnesium-chlorine separation; and foundry
casting. These processing steps vary from manufacturer to manufacturer, but the end
products within pure magnesium and within alloy magnesium are virtually identical.

Most of the world’s magnesium comes from magnesium-bearing ores (dolomite,*
magnesite, brucite, and olivine), seawater,"* and well and lake brines.”® In the United
States, Dow Magnesium (Dow), the largest producer, uses seawater from the Gulf of Mexico
and adds dolime' in order to produce pure and alloy magnesium. Magcorp uses brines
from underground evaporite deposits in the Great Salt Lake in Utah. A third U.S. producer,
Northwest Alloys, uses dolime plus ferrosilicon and aluminum.

13 Large deposits of dolomite are distributed throughout the world, and dolomite is the
principal magnesium-bearing ore found in the United States. Open-pit methods are used to
mine magnesium-bearing ores, and primary crushing of magnesium ores is usually done near
the site of the mine. The rock is loaded onto trucks and hauled to crushers that reduce it to
approximately 6-inch size. The magnesium content of magnesium-bearing ores typically ranges
from nearly 22 percent for dolomite up to 69 percent for brucite.

¥ The magnesium content of seawater is 0.13 percent, which is lower than that of the lowest
grade of magnesium ore deposits. However, seawater has the advantage that it may be mined
at economically favorable locations and it offers extreme uniformity of magnesium content,
allowing easier standardization of the refining process.

' Brines are water-based solutions containing dissolved magnesium salts.

16 Dolime, a calcinated form of dolomite (calcium and magnesium carbonates), is used to raise
the PH level of the brine.
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No matter which raw materials are used, all of the above processes produce a "feed
stock" of either anhydrous (dry) or hydrous (wet) magnesium chloride,” which needs to be
further processed by separating the chemically-bound chlorine and magnesium. This
separation can be accomplished in either of two different ways—by an electrolytic process or
a silicothermic process. Magcorp and Dow use the electrolytic process. Northwest Alloys
uses the silicothermic process.

In the electrolytic process, either hydrous or anhydrous magnesium chloride can be
used as cell feed material, depending on the type of cells used. The hydrous or anhydrous
magnesium chloride is fed to an electrolytic cell containing molten magnesium chloride and
operating at 700 degrees Celsius.”® Direct electrical current is then sent through the cells to
break down the magnesium chloride into chlorine and molten magnesium. The metal rises
to the surface of the bath where it is guided into storage wells and cast into ingots.

In the silicothermic process, dolime (calcined dolomite), ferrosilicon, and aluminum are
ground, heated, and briquetted. The briquets are charged into heated tubular retorts that
operate under vacaum. Magnesia in the calcined dolomite is reduced by the silicon,
producing magnesium vapor, which is crystallized in a condensing chamber, melted, and
ladled into casting forms.

These production processes produce large amounts of highly toxic chlorinated
compounds such as chlorine gas, hydrochloric acid, dioxins, and furans, which must be
carefully monitored, handled, and either recycled or otherwise disposed of. A major cost of
operations is the handling of these toxic byproducts.”

Pure magnesium and alloy magnesium are typically cast into ingots, billets, rounds, or
T-bar shapes weighing between 15 and 300 kgs. Aluminum producers typically purchase
larger cast shapes such as rounds, billets, or peg-lock ingots. Diecasters typically purchase
smaller size ingots for small-batch remelting. Steel desulfurizers typically purchase smaller
ingots, which they grind up, or they purchase magnesium powder or pellets. An illustration
of typical cast shapes of magnesium ingots is presented in figure 1.

7 Hydrous magnesium chloride is produced by reacting dolomite with seawater to precipitate
dissolved magnesium as magnesium hydroxide; the magnesium hydroxide is then neutralized
with hydrochloric acid to produce magnesium chloride. Anhydrous magnesium chloride is
produced by concentrating and treating brine with calcium chloride to remove certain
impurities; the resulting material is further concentrated and dehydrated in a dryer to yield
magnesium chloride powder, which is then melted and purified to produce cell feed material.

'8 Electrolytic cells differ by company and are based on proprietary technologies. Electrolytic
cell designs and even the number of cells used are closely guarded secrets; therefore, little
information is usually disclosed regarding cell designs.

¥ In June 1990, a chlorine reduction burner was installed on one of Magcorp’s emission stacks
and reduced the plant’s chlorine emissions by 40 percent.
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Until the electrolytic or silicothermic reduction of magnesium is completed, the
manufacturing processes used for the production of both pure and alloy magnesium are
identical® * In those facilities which produce both pure magnesium and alloy
magnesium, the same production workers tend to work on both lines.”?

Magcorp uses **. Its production process inherently produces pure magnesium. In
order to produce magnesium alloys or ultrapure magnesium, the pure magnesium must
endure a further step, the placing of liquid magnesium into special furnaces and either
adding alloying elements to produce magnesium alloys or further processing in order to
extract certain impurities to produce higher purity magnesium. Dow uses a very similar
process. Dow, however, has ***. *** **,

The cost of producing alloy magnesium is slightly higher than the cost of producing
pure magnesium because of the cost of purchasing aluminum ingot for alloying and any
extra processing costs. This cost will vary as the price of aluminum varies.

Ultrapure magnesium has characteristics identical to commodity-grade pure
magnesium, with the exception that ultrapure magnesium must undergo an additional
processing step, if produced in an electrolytic process, in order to extract impurities, thereby
raising its magnesium content to at least 99.95 percent. Ultrapure magnesium in ingot form
can be substituted for commodity-grade pure magnesium in most applications. However,
this type of substitution is unlikely because ultrapure magnesium is typically more expensive
than commodity-grade pure magnesium. Commodity-grade pure magnesium is not
substitutable for ultrapure magnesium because of the higher levels of impurities.

The Commission, in its questionnaire mailed to magnesium producers, asked each firm
whether it produced products other than primary magnesium on the same equipment and
machinery used in the production of primary magnesium. Dow, Magcorp, and Northwest
Alloys indicated that they do not produce products other than primary magnesium on the
same equipment and machinery used in the production of primary magnesium.

Dow and Magcorp indicated that they produce pure and alloy magnesium on the same
equipment and machinery. Alterations to switch between commodity-grade pure and
ultrapure magnesium grades involve metal scheduling, use of specific fluxing agents, and
minor procedural changes. Alterations to switch between pure magnesium and alloy
magnesium in almost all cases simply involves moving from one casting line to another and
metal scheduling changes. Dow and Magcorp indicated that production capabilities for

2 Alloy magnesium and pure magnesium typically have common manufacturing facilities and
production employees. However, in order to produce alloy magnesium, additional processing
equipment and labor are necessary.

21+ Magcorp’s questionnaire response.
22 Ann
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commodity-grade pure magnesium, ultrapure magnesium, and alloy magnesium are
allocated based on actual or estimated demand for each type of product.??

* * * * * * *

Secondary Magnesium

Secondary magnesium is magnesium recovered from secondary sources such as old
and new scrap and recycling The bulk of secondary magnesium is consumed by the
aluminum can recycling industry,” and some secondary magnesium is sold on the open
market.

In its preliminary investigations on magnesium from Canada and Norway, the
Commission also collected data on secondary magnesium. None of the secondary
magnesium producers indicated that they produced primary magnesium® Likewise, none
of the producers of pure and alloy magnesium (primary magnesium) indicated that they
produced secondary magnesium. The Commission determined that secondary magnesium
was not "like" the imported primary magnesium subject to those investigations.”

? Regarding conversion to ultrapure magnesium production, *** noted that with extended
processing, it would be possible to produce ultrapure magnesium on the same machinery and
equipment that it uses to produce commodity-grade pure magnesium.

% OId scrap is magnesium that has been used in end products and is collected for metal
recovery after the products are worn out or discarded. New scrap, generated in fabricating
operations such as alloying, forging, casting, and machining, consists of clippings, turnings,
borings, skimmings, slags, and drosses. U.S. Bureau of Mines, Mineral Facts and Problems, 1985
Edition, Bulletin 675, Magnesium chapter, pp. 6-7.

% Aluminum recyclers account for the vast majority of magnesium recovery. Approximately
85 percent of the magnesium recovered from scrap is from aluminum-based alloyed products
such as recycled two-piece beverage cans. These recyclers, however, do not separate the
magnesium from the aluminum and sell the magnesium on the open market; rather, they reuse
the magnesium with the aluminum to produce new two-piece beverage cans, or other
aluminum alloy products.

% Secondary magnesium producers purchase magnesium scrap and produce cast shapes such
as ingots, slabs, and anodes essentially by remelting the scrap. These secondary products are
then sold to many of the same firms that purchase primary magnesium, in particular the
aluminum industries and diecasters. The chemistry of secondary and primary magnesium is
similar; however, there is the potential for higher impurity levels in the secondary material.
Purchasers who are sensitive to impurity levels tend to purchase only primary magnesium.

¥ U.S. International Trade Commission, Magnesium from Canada and Norway, investigations
Nos. 701-TA-309 and 731-TA-528 and 529 (Preliminary), USITC Pub. 2442, Oct. 1991, p. I-7, n. 7.
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Substitute Products

Greater competition exists regarding substitute products in the alloy magnesium
markets than in the pure magnesium markets, and there are important factors other than
price and availability that determine the substitutability of products for magnesium. In the
aluminum industry, there is no substitute for magnesium. However, in steel and iron
desulfurization, secondary magnesium may be used. In addition, calcium chloride may also
be substituted; however, sunk capital costs, environmental concerns, service structures, and
corporate policies may affect the decision to substitute calcium chloride for magnesium.

In alloy magnesium applications, aluminum, zinc, and even plastics can be substituted
in many diecasting applications where alloy magnesium may be used. For example,
diecasters that produce automobile parts such as engine valve covers, transmission casings,
instrument panel support brackets, and mirror housings must consider not only meeting
necessary technical specifications, but also the total delivered cost of their product (including
machining and finishing costs) to automobile manufacturers.

In producing titanium metal by reducing titanium tetrachloride, sodium may be used
rather than magnesium. Rare-earth elements, such as cerium, can be used in the production
of nodular iron, and calcium carbide and calcium carbonate are used for iron desulfurization.
In cathodic protection in pipelines, alloys of aluminum and zinc may be substituted for alloy
magnesium. Alumina, chromite, and kyanite may be used in place of magnesia® in some
refractory applications.?

U.S. Tariff Treatment

Imports of pure unwrought magnesium and alloy unwrought magnesium are classified
in HTS subheadings 8104.11.00 and 8104.19.00, respectively. Rates of duty for these HTS
subheadings are presented in table 1. Where eligibility for special tariff treatment is not
claimed or established, goods are dutiable at general most-favored-nation (MFN) rates.

Imports from China were dutiable at MFN rates during 1991-93. Imports from Russia
and Ukraine became dutiable at MFN rates as of June 17, 1992, and June 23, 1992,
respectively. Prior to this time, these imports were subject to the column 2 rates of duty.

» Magnesia are magnesium compounds, not magnesium metal.
2 U.S. Bureau of Mines, Mineral Facts and Problems, Bulletin 675.
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Subheading/eligibility status Duty column Rate of duty

(Percent ad valorermn)
Pure magnesium (HTS subheading 8104.11.00):
MFN countries® . ....................... Col. 1—General 8.0
Other special rate countries:
Canada® . ........................... Col. 1—Special 4.0
Mexico* ....... ... ... Col. 1—Special Free
GSP® .. Col. 1—Special Free
CBERA® . ... .. .. . i Col. 1—Special Free
Israel’ . ....... .. Col. 1—Special Free
ATPA® Col. 1—Special Free
Others® . ... ... ... i Col. 2 100.0
Alloy magnesium (HTS subheading 8104.19.00):
MFN countries® . ....................... Col. 1—General 65
Other special rate countries:
Canada®...............ccoiiiiiin.. Col. 1—Special 3.2
MEXICO® oo et Col. 1—Special 52
CBERA countries® .................... Col. 1—Special Free
Israel’ . ... ... .. ... Col. 1—Special Free
Col. 1—Special Free

Col. 2
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Pure Magnesium

The column 1 general rate of duty for HTS subheading 8104.11.00 is 8.0 percent ad
valorem. The column 2 rate of duty is 100 percent ad valorem.

Alloy Magnesium

The column 1 general rate of duty for HTS subheading 8104.19.00 is 6.5 percent ad
valorem. The column 2 rate of duty is 60.5 percent ad valorem.

THE NATURE AND EXTENT OF ALLEGED SALES AT LTFV

On April 26, 1994, Commerce published in the Federal Register its notice of initiation
of antidumping duty investigations concerning pure and alloy magnesium from China,
Russia, and Ukraine® A copy of Commerce’s notice is presented in appendix A.
Commerce is scheduled to make its preliminary determinations in these investigations on or
before September 7, 1994.

Based on a comparison of the United States Price and the Foreign Market Value,
petitioners” alleged dumping margins, as corrected by Commerce for methodological errors
and/or unsupported data, are presented in table 2.

THE DOMESTIC MARKET

The period for which data were collected in these investigations is from January 1991
through December 1993 US. trade data were compiled from questionnaires of the
Commission. Import data were compiled using official statistics of Commerce, except as
noted. The Commission received responses from all three U.S. producers. The Commission
received 16 responses to the importers’ questionnaire representin