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PART I
DETERMINATIONS AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-646 and 648 (Final)
CERTAIN STEEL WIRE ROD FROM BRAZIL AND JAPAN

Determinations

On the basis of the record' developed in the subject investigations, the Commission
determines,’ pursuant to section 735(b) of the Tariff Act of 1930 (19 U.S.C. § 1673d(b)) (the
Act), that an industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is not. materiall
retarded, by reason of imports from Brazil and Japan of certain steel wire rod,’ provided for
in subheadmgs 7213.31.30, 7213.31.60, 7213.39.00, 7213.41.30, 7213.41.60, 7213.49.00,
7213.50.00, 7227.20.00, and 7227.90.60 of the Harmonized Tariff Schedule of the United
States, that have been found by the Department of Commerce to be sold in the United States
at less than fair value (LTFV).

Background

The Commission instituted these investigations effective November 26, 1993,
following preliminary determinations by the Department of Commerce that imports of certain
steel wire rod from Brazil and Japan were being sold at LTFV within the meaning of section
733(b) of the Act (19 U.S.C. § 1673b(b)). Notlce of the institution of the Commission’s
investigations and of a public hearing to be held in connection therewith was given by
posting copies of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register of
December 16, 1993 (58 F.R. 65732). The hearing was held in Washington, DC, on
February 15, 1994, and all persons who requested the opportunity were permitted to appear
in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19
CFR § 207.2(f)).

? Chairman Newquist dissenting.

* For purposes of these investigations, certain steel wire rod is defined as hot-rolled carbon steel
and alloy steel wire rod, in irregularly wound coils, of approximately round cross section, between
5.08 mm (0.20 inch) and 19.0 mm (0.75 inch) in diameter. The following products are excluded from
the scope of these investigations:

- steel wire rod 5.5 mm or less in diameter, with tensile strength greater than or equal to 1040
MPa, and having the following chemical content, by weight: carbon greater than or equal to
0.79 percent, aluminum less than or equal to 0.005 percent, phosphorus plus sulfur less than
or equal to 0.04 percent, and nitrogen less than or equal to 0.006 percent (termed "1080 tire
cord" quality wire rod);

- free-machining steel containing 0.03 percent or more of lead, 0.05 percent or more of
bismuth, 0.08 percent or more of sulfur, more than 0.4 percent of phosphorus, more than
0.05 percent of selenium, and/or more than 0.01 percent of tellurium;

- stainless steel rods, tool steel rods, free-cutting steel rods, resulfurized steel rods, ball bearing
steel rods, high-nickel steel rods, and concrete reinforcing bars and rods; and

- wire rod 7.9 to 18 mm in diameter, containing 0.48 to 0.73 percent carbon by weight, and
having partial decarburization and seams no more than 0.075 mm in depth (termed valve
spring quality wire rod).
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VIEWS OF VICE CHAIRMAN WATSON, COMMISSIONER CRAWFORD
AND COMMISSIONER NUZUM'

Based on the record in these final investigations, we determine that the industry in
the United States producing certain steel wire rod is neither materially injured nor threatened
with material injury by reason of imports of certain carbon and alloy steel wire rod from
Brazil and Japan that have been found to have been sold at less than fair value (LTFV).?

1. LIKE PRODUCT
A. In General

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of the subject imports, the Commission must first
define the "like product” and the "industry." Section 771(4)(A) of the Tariff Act of 1930
(the "Act") defines the relevant industry as the "domestic producers as a whole of a like
product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.”® In turn, the Act defines "like
product” as "a product which is like, or in the absence of like, most similar in characteristics
and uses with, the article subject to an investigation."

The Department of Commerce ("Commerce") has defined the article subject to these
investigations as:

hot-rolled carbon steel and alloy steel wire rod, in irregularly wound coils, of
approximately round cross section, between 5.08 mm (0.20 inch) and 19.0
mm (0.75 inch) in diameter. The following products are excluded from the
scope of these investigations:

o steel wire rod 5.5 mm or less in diameter, with tensile
strength greater than or equal to 1040 MPa, and having the

' Chairman Newquist finds that the domestic industry is threatened with material injury b
reason of LTFV imports from Brazil and Japan. He concurs in the majority’s discussion o
like product and of the domestic industry and related parties, and generally concurs in its
discussion of the condition of the domestic industry. See Dissenting Views of Chairman
Newquist, infra.

? Material retardation of the establishment of an industry is not an issue in these
investigations and will not be discussed further.

*19 U.S.C. § 1677(4)(A).

“19 U.S.C. § 1677(10). The Commission’s like product determinations are factual, and
the Commission applies the statutory standard of "like" or "most similar in characteristics
and uses” on a case-by-case basis. See, e.g., Torrington Co. v. United States, 747 F. Supp.
744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).

In analyzing like product issues, the Commission considers a number of factors,
including: (1) physical characteristics and uses; (2) interchangeability of the products; (3)
channels of distribution; (4) customer and producer perceptions of the products; (5) the use
of common manufacturing facilities and production employees; and (6) where appropriate,
price. brian v, U.S. Int'l Tr mm’n, 794 F. Supp. 377, 382 n.4 (Ct. Int’]
Trade 1992). No single factor is dispositive, and the Commission may consider other factors
relevant to a particular investigation. The Commission looks for clear dividing lines among
possible like products, and disregards minor variations. See, e.g., S. Rep. No. 249, 96th
Cong., 1st Sess. 90-91 (1979); Torrington Co. v. United States, 747 F. Supp. at 748-49.
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following chemical content, by weight: carbon greater than
or equal to 0.79%, aluminum less than or equal to 0.005%,
phosphorous plus sulfur less than or equal to 0.040%, and
nitrogen less than or equal to 0.006% (termed "1080 tire
cord" quality wire rod);

] free-machining steel containing 0.03% or more or lead,
0.05% or more of bismuth, 0.08% or more of sulfur, more
‘than 0.4% of phosphorus, more than 0.05% of selenium,
and/or more than 0.01% of tellurium;

L stainless steel rods, tool steel rods, free-cutting steel rods,
resulfurized steel rods, ball bearing steel rods, high-nickel
steel rods, and concrete reinforcing bars and rods; and

o wire rod 7.9 to 18 mm in diameter, containing 0.48 to 0.73%
carbon by weight, and having partial decarburization and
seams no more than 0.075 mm in depth (termed valve spring
quality wire rod).’

B. Like Product Issues

In our preliminary investigations, we found a single like product consisting of certain
carbon and alloy steel wire rod. The Commission stated:

[w]hile there are many distinctions between different specifications for
particular wire rod products, we find that all such products form a broad
continuum and that the present record does not estabhsh sufficient bright lines
between them to constitute separate like products.®

Petitioners urge the Commission to readopt its definition of like product from the preliminary
determinations. Respondent purchasers argue that the Commission should find that tire
quality, cold heading quality (CHQ) and aluminum conductor steel reinforced (ACSR) quality
steel wire rod constitute separate like products The Canadian, German and Brazilian
respondents’ state that they "fully support" the separate like product arguments and analysis

* 59 Fed. Reg. 5984, 5984-85 (Feb. 9, 1994); 59 Fed. Reg. 5987 (Feb. 9, 1994).
Commerce further notes that "[t]he products under investigation are currently classifiable
under subheadings 7213.31.3000, 7213.31.6000, 7213.39.0030, 7213.39.

7213.41.3000, 7213.41.6000, 7213.49. 0030, 7213.49.0090, 7213.50. 0020, 7213.50. 0040,
7213.50.0080, 7227.20.0000, 7227.90. 6000 and 7227.90.6050 of the Iimm_m;ﬂjmﬁ
chedul ni LSjgg_e_s (HTSUS)."

We note that the last paragraph of the definition of the scope, which contains the
exclusion for valve spring wire, is a correction of which we were informed by Commerce.
Commerce has instructed petitioners to file a correction, which will apply to all
investigations.

S USITC Pub. 2647, at 9 (June 1993).

” Imports of certain ‘steel wire rod from Brazil, Canada, Japan, Belgium, and Germany are
all subject to investigation. See note in Section IV infra for a more detailed explanation.

A petition respecting subject imports from Belgium and Germany was filed with the

Commission on February 14, 1994, and The Commission’s record for those investigations

has been merged with the record for the final investigations, i.e. the record pertaining to rod

imports from Brazil, Canada and Japan. Accordingly, all parties had the opportu(mty to od..)
continu
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pertaining to tire quality wire rod® as well as CHQ wire rod.” Respondents’ analysis hinges
upon arguments pertaining to the following factors: physical characteristics and uses,
interchangeability, customer perceptions, and price.

Tire quality rod is used to construct steel reinforcement in pneumatic tires. It is
high-carbon rod with restrictive requirements for cleanliness, segregation, decarburization,
chemical analysis, and surface imperfections. Tire bead, a subdivision of tire quality rod, is
used for rim reinforcement and tire cord, another subtype of tire quality rod, is used for
tread reinforcement."

CHQ wire rod is used to manufacture heading, forging or cold-extrusion qualit
wire. It is produced by closely controlled manufacturing practices and is subject to mill
testing and inspection to provide internal soundness and freedom from detrimental surface
imperfections. CHQ wire rod can be made from low-, medium- or high-carbon steel."

United States Alumoweld Company, Inc. (USAC) purchases certain ACSR quality
wire rod'? which it uses to make a certain type of wire: Alumoweld wire. USAC has
identified itself as the only customer for this ACSR quality rod, and only one wire rod
producer, located in Japan, manufactures it.” USAC also maintains that the product most
similar in characteristics and uses to the imported product is lead patented drawn wire,"
which is not a rod product and is not within the scope of the investigations. It is not clear
what rod product USAC views as most similar to the certain ACSR rod."

We find, as we did in the preliminary investigations, that steel wire rod represents a
broad continuum of products, for which there are no sufficiently bright dividing lines to
distinguish between tire quality rod, CHQ rod, ACSR rod, and all other rod. On balance,
we believe that the common channels of distribution, producer perceptions, common
manufacturing facilities and production employees, and similar production processes, support
a finding that none of the specialty types of rod constitute a like product separate from other
types of steel wire rod.

Our evaluation of the evidence shows that a vast array of steel wire rod products can
be identified, differentiated according to chemistry, diameter and manufacturing process.

7 (...continued)
present their arguments with respect to issues before the Commission, including the like
product.

® Posthearing Brief of Thyssen Inc. at 3-4 (Mar. 9, 1994); Responses to Questions from
Commission Staff of Thyssen Inc. at 7 (Mar. 9, 1994); (German Responses to Questions);
Canadian Respondents’ Joint Response to Commissioners’ Questions at 52 (Feb. 24, 1994)
(Canadian Respondents’ Posthearing Brief). The Brazilian respondent states that it concurs
with the points presented by the Canadian respondents. Post-Hearing Brief of Sidenirgica
Mendes Junior SA at 1 n.1 (Feb. 24, 1994).

? Posthearing Brief of Thyssen Inc. at 3-4; German Responses to Questions at 7.

' Confidential Staff Report (hereinafter referred to as "CR") at I-32 - 1-33; Public Staff
Report (hereinafter referred to as "PR") at II-18. Small and large filament diameter tire cord
are subdivisions of tire cord quality rod. Small filament tire cord is used for highly critical
ap?lications. CR at I-39; PR at II-21.

' CR at I-32; PR at II-18.

2 USAC adds two items to the Commission’s definition of ACSR to arrive at its own
definition, which it claims covers two additional grades of rod. It also uses the term
aluminum ¢onductor steel reinforced wire rod rather than aluminum cable steel reinforced
wire rod. Pre-Hearing Brief of United States Alumoweld Company, Inc. at 1 n.1 (Feb. 9,
1994). USAC admits that it is the only domestic user of certain ACSR quality wire rod that
meets its definition. Pre-Hearing Brief of USAC at 1.

"* Pre-Hearing Brief of USAC at 8-9, 11; Post-Hearing Brief of United States Alumoweld
Company, Inc. at 2, 5-6 (Feb, 24, 1994).

" Pre-Hearing Brief of USAC at 14.

' See Pre-Hearing Brief of USAC at 15-16.
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The American Iron and Steel Institute, American Society for Testing and Materials, and the
Society of Automotive Engineers publish specifications of chemical composition limits,
physical properties and thermal treatments. End users may request modification of these

- nominal specifications to achieve a specific performance on their machinery.'® The plethora
of product variety blurs any distinction based on physical characteristics."

Petitioners maintain that the facilities and processes used to produce all steel wire rod
in the United States are essentially the same.” They further allege that all grades and
qualities of steel wire rod can be and are manufactured in the same facilities using the same
production employees, simply by varying the chemistry of the molten steel and by adjusting
the rolling and cooling practices.”” The record shows that steel wire rod is manufactured on
the same equipment in the same facilities by the same employees. Special metallurgical
properties are imparted by simply adjusting the chemistry and by varying rolling and cooling
practices.

Steel wire rod is almost always sold in irregularly wound coils for subsequent
redrawing” directly to wire drawers and wire products producers, who are the primary
consumers of steel wire rod and who convert the coiled rod into wire in one or more
continuous wire drawing operations. There is some interchangeability between alloy and
carbon grades, and at the margin between carbon grades.” Although there are hundreds of
grades and size variations of steel wire rod, the variation may be one only of degree.® It is
true that customers require rod that, besides meeting traditional chemical and metallurgical
specification requirements, is certified to perform in the customer’s plant,* which further
limits interchangeability. Yet most purchasers have qualification procedures® which limit
interchangeability for a wide range of types of steel wire rod.

Virtually all sales of all steel wire rod are made to end users. Thus, the channels of
distribution are the same for all types of rod.”

We note that, in the recent past, we were not persuaded that unique specifications,
processes and end uses mandate a finding of separate like products.” We believe that these
investigations also present a continuum of products reflecting a spectrum of qualities, grades,
chemistries, sizes, and other features, which are reflected in the various industry

' CR at I-10; PR at II-9.

'” Even one purchaser of tire quality rod, which argued for a finding of separate like
products, concedes that there is no clear dividing line on the basis of chemical properties.
See Pre-Hearing Brief of Amercord, Inc. at 4-5 (Feb. 9, 1994); Answers to the
Commissioners’ Questions on Behalf of Amercord, Inc. at 7-9 (Feb. 24, 1994).

'® Petitioners’ Post Hearing Brief, Ex. 1-F at 3 (Feb. 24, 1994).

' Petitioners’ Post Hearing Brief, Ex. 1-F at 3.

® See CR at I-11; PR at II-9.

# CR at I-19; PR at II-13.

2 CR at I-19; PR at II-13.

B CR at I-19; PR at II-13.

# CR at 1-92; PR at 11-49.

* CR at 1-93; PR at II-50.

% CR at I-49; PR at II-26.

7 See Certain Flat-Rolled Carbon Steel Pr from Argentina, Australia, Austria,

Belgium, Brazil, Canada, Finland, France, Germany, Italy, Japan, Korea, Mexico, the
Netherlands, New Zealand, Poland, Romania, Spain, Sweden, and the United Kingdom,

Invs. Nos. 701-TA-319-332, 334, 336-342, 344, and 347-353 (Final) and Invs. Nos. 731-
TA-573-579, 581-592, 594-597, 599-609, and 612-619 (Final), USITC Pub. 2664, at 94
(Aug. 1993) (Vol. I) ("we do not perceive a clear distinction between . . . narrow,
specialized steel and the continuum of many different specialized . . . steels with unique
specifications, processes and end uses").
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specifications and the many specifications for specific end uses.” Accordingly, we continue
to find that there is one like product, consisting of certain hot-rolled carbon and alloy steel
wire rod, in irregularly wound coils, of approximately round cross section, between 5.08 mm
(0.20 inch) and 19.0 mm (0.75 inch) in diameter, and excluding the specific types of certain
steel wire rod excluded from the scope of Commerce’s investigations.

II. DOM IND RY _AND RELATED PARTI
A. .Domostic Producers

In light of our like product determination, we reaffirm our determination in the
preliminary investigation that there is a single domestic industry comprising the producers of
certain carbon and alloy steel wire rod.

B. Related Parties

Under section 771(4)(B) of the Act, producers who are themselves importers of
LTFV or subsidized merchandise are considered related parties and may be excluded from
the domestic industry in "appropriate circumstances."” The rationale for excluding related
parties is the concern that the overall industry data may be skewed by inclusion of the related
parties who are shielded from any injury that might be caused by the unfair imports.
Exclusion of a related party is within the Commission’s discretion based upon the facts
presented in each case.

During the preliminary investigations involving Brazil, Canada and Japan, the
Commission determined not to exclude two domestic producers related to a Canadian
producer, which is also an importer of record.” The Commission found that excluding them

from the domestic industry was not necessary to minimize any distortion in the aggregate
data bearing on the condition of the domestic industry.”? The indicators on which we based

* With respect to USAC’s ACSR rod in particular, it appears that USAC simply requires
that its extensive specifications be met to achieve a specific performance. Other specialized
products, especially those related to public safety such as bridge cable, mining wire rope and
the like, require complex qualification procedures, and no party has argued that the
Commission should determine that these products are separate like products.

® 19 U.S.C. § 1677(4)(B). Exclusion of a related party is within the Commission’s
discretion based upon the facts presented in each case. See, e.g., Torrington Co. v. United
States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992); Sandvik AB v. United States, 721 F.
Supp. 1322, 1331-32 (Ct. Int’l Trade 1989), aff’'d, 904 F.2d 46 (Fed. Cir. 1990); Empire
Plow Co. v, United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987).

The primary factors the Commission has examined in deciding whether appropriate
circumstances exist to exclude related parties include:
(1) the percentage of domestic production attributable to related producers;
(2) (the reasons why the domestic producers have chosen to import the
product under investigation -- to benefit from the unfair trade practice, or to
enable them to continue production and compete in the domestic market; and
(3) the position of the related producers vis-a-vis the rest of the domestic
industry, i.e. whether inclusion or exclusion of the related party will skew the
data for the rest of the industry.
Sg%Tgrring;gn Co. v. United States, 790 F. Supp. at 1168.
See, e.g., Torrington Co. v, United States, 790 F. Supp. at 1168.

* CR at I-49; PR at II-26. Although this determination does not address imports of
certain steel wire rod from Canada, the issue of related parties is germane as a result of the
cumulation of subject imports from Canada. See Section IV, infra.

%2 USITC Pub 2647, at 11-12.
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our preliminary determination not to exclude these domestic producers as related parties have
remained essentially unchanged. Thus, the data do not indicate that these producers were
shielded from the effects of unfairly traded imports. Inclusion of such data would not have a
skewing effect on the industry’s aggregate data. We note in particular that no domestic
producer imported rod from Canada.” In view of these facts, we do not believe that
appropriate circumstances exist to exclude these producers from the domestic industry.

IIL. NDITION OF THE DOM IND Y

In assessing whether the domestic industry is materially injured by reason of LTFV
imports, the Commission considers all relevant economic factors which have a bearing on the
state of the industry in the United States. These factors include output, sales, inventories,
capacity utilization, market share, employment, wages, productivity, profits, cash flow,
return on investment, ability to raise capital, and research and development. No single factor
is determinative, and we consider all relevant factors "within the context of the business
cycle and conditions of competition that are distinctive to the affected industry."* In
evl?l\lxatjsng the condition of the domestic industry, we look at the domestic industry as a
whole. :
In examining the condition of the domestic industry, we discuss the above industry
indicators for all domestic steel wire rod, whether captively consumed or sold on the
merchant market. In reaching our determination we have, however, taken into consideration
the degree of captive consumption and sales to related end users. In general, captive
consumption and sales to related end users attenuate the degree of competition between the
domestic product and the subject imports. We note that seven domestic producers internally
consumed a certain amount of their production of certain steel wire rod or sold it to related
wire manufacturers.* In addition, 29 percent of domestic producers’ shipments were sales to
related end users and eleven of the 13 responding producers provided shipments to wholly-
or partially-owned wire drawers.”” From 1990 to 1992, the ratio of internal consumption and
company transfers to U.S. shipments averaged 20 percent.*

» See Importers Questionnaires.
19 U.S.C. § 1677(7)(C)(iii). The demand for certain steel wire rod varies on both a
long-term and a shorter-term yearly cycle. Over the longer cycle, demand fluctuates with the
construction, automobile and agricultural industries. Over a yearly cycle, rod shipments are
traditionally highest in the second and third quarters and slower in the first and fourth
quarters, primarily as a result of the peak construction activity during the summer months.
CR at I-24; PR at II-15; Hearing Tr. at 214-15. Petitioners admit that 1993 should have
been a peak in the cycle for the industry, due to the fact that the automotive and construction
industries were flourishing, and demand for rod was constant. Hearing Tr. at 35; 120. Yet
petitioners claim their performance in 1993 was "bleak.” Hearing Tr. at 35; se¢ also
Hearing Tr. at 119. We have considered the evidence concerning the business cycle in
making our negative determination. See Section IV, infra. '
* » Welded Stainless Steel Pipe from Malaysia, Inv. No. 731-TA-644 (Final),
USITC Pub. 2744, at I-9 n.29 (Mar. 1994).
% CR at I-55; PR at II-28.
* CR at I-50; PR at 11-26. .
. ¥ CR at I-55; PR at I1-28. Vice-Chairman Watson also notes that competition between the

domestic products and the subject imports can be affected by "Buy American" requirements.
In some applications, such as federal and/or state construction projects, it is required that
U.S.-produced products be used. These sales accounted for between 0 and 15 percent of
domestic producers’ total sales in 1992, as well as in 1990 and in 1991. Most purchasers,
however, do not buy products under Buy American programs. Product prices under these
programs do not appear to be significantly different from prices for all other sales. CR at I-
106; PR at II-54.
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There were a number of disruptions of domestic production during the period of
investjgation. First, Bethlehem Steel ceased all production of steel wire rod in September
1992.” Four other firms reported disruptions of production totaling over 60,000 short tons,
concentrated during the first half of 1993. These disruptions were due to such factors as
unavailability of raw materials, equipment failures, building damage, the necessity of
environmental cleanup, and delays in the startup of newly-installed equipment.®

The demand for steel wire rod increased significantly during the period of
investigation, with a particularly marked surge in demand in 1993. Improvements in the
automotive and construction markets contributed to the general rise in consumption. There is
also evidence that the number of wire drawers is increasing, which augments the need for
more steel wire rod."

Indeed, while apparent U.S. consumption of certain steel wire rod decreased 2.5
percent by quantity from 5.8 million short tons in 1990 to 5.6 million short tons in 1991, it
increased by 7.2 percent to 6.0 million tons in 1992, thus surpassing the 1990 level.” The
overall increase was 4.6 percent from 1990 to 1992, and apparent consumption rose more
steeply, by 5.1 percent, between the interim periods, i.¢. January to September 1992 and
January to September 1993.°

Domestic production of certain steel wire rod rose by 2.6 percent from 1990 to 1992,
from 5.0 million short tons to 5.1 million short tons. This increase intensified between the
interim periods: from 3.9 million short tons in interim 1992 to 4.1 million short tons in
interim 1993, a gain of 5.2 percent.* Average-of-period capacity increased by 1.3 percent
from 5.96 million short tons in 1990 to 6.04 million in 1992, and declined by 1.9 percent
from 4.6 million tons in the interim 1992 period to 4.5 million tons in the interim 1993
period.* Average-of-period capacity utilization rates decreased slightly from 83.8 percent in
1990 to 83.4 percent in 1991, but climbed to 84.9 percent in 1992. Between the interim
periods, the level of average-of-period capacity utilization rose from 85.5 percent to 91.7
percent.

We view the domestic industry as operating at or very near full capacity in 1993.
We note that two companies operating at low capacity utilization rates opted, for reasons
unrelated to import competition, to operate below full capacity.” If the capacity utilization
rate of the domestic industry were calculated without including these companies, the figure
would be in excess of 98 percent during interim 1993.°

The domestic industry’s U.S. shipments of certain steel wire rod increased by 3.7
percent from 4.9 million short tons in 1990 to 5.0 million short tons in 1992. These
shipments increased at a greater rate between the interim periods: from 3.9 million short
tons in interim 1992 to 4.1 million short tons in interim 1993, an increase of 5.8 percent.”
Measured by value, domestic shipments fell by 3.8 percent from $1.61 billion in 1990 to
$1.55 billion in 1991, then rose by 0.8 percent to $1.56 billion in 1992. The value of these
shipmenstg rose from $1.1 billion to $1.3 billion between the interim periods, or by 19.5
percent.

* CR at I-43; PR at 11-24.

“ CR at I-53 - I-54; PR at II-27.

“ CR at I-26 - I-27; PR at II-17.

“ CR at I-25, Table 2; CR at C-3, Table C-1.

“ CR at 1-24, 1-26; PR at II-15.

“ CR at I-52, I-51, Table 6; PR at II-28. We note that disruptions curtailed 1993
production levels slightly. See text, supra.

“ CR at I-51, Table g

“ CR at I-51, Table 6.

‘7 See CR at 1-26 - I-27; I-54 - 1-55; PR at 11-27-28.

“ See Producers Questionnaires.

“ CR at I-56, Table 7.

* CR at I-56, Table 7; CR at C-4, Table C-1.
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The nature of production in this industry -- upon customer orders -- is such that
inventory levels were low throughout the period examined. As a share of U.S. shipments,
end-of-period inventories reached their lowest level in the interim 1993 period.”

The number of production and related workers producing certain steel wire rod
decreased by 4.4 percent from 1990 to 1992 and continued to decline, by 8.4 percent,
between the interim periods.” The number of hours they worked also decreased: by 6.3
percent from 1990 to 1992, and by 2.9 percent between interim 1992 and interim 1993
Hourly compensation increased throughout the period, and the increase continued from
interim 1992 to interim 1993.* The unit value of labor, however, declined during the
period, appearing to reflect improvements in productivity.*

The financial performance of the domestic steel wire rod industry showed certain
declines during the period 1990 to 1992, followed by a strong recovery in 1993.% Indeed,
sorrllggkzey profit indicators were higher in 1993 than they had been in any year during 1990
to .

The value of net sales declined 2.4 percent from $1.52 billion in 1990 to $1.49
billion in 1991, then rose almost imperceptibly in 1992. In contrast, there was a more
substantial 9.7 percent increase from $1.12 billion in interim 1992 to $1.23 billion in interim
1993.5 As a percentage of sales, the cost of goods sold rose from 92.1 percent in 1990 to
92.5 percent in 1991, and climbed further to 93.2 percent in 1992. The figure remained
steady between interim periods at 92.6 percent.* _

Selling, general and administrative (SG&A) expenses for the steel wire rod industry
as a percentage of sales increased from 2.8 percent in 1991 to 3.1 percent in 1992, and
remained steady at 2.9 percent in the interim periods.” Operating income decreased from
$76.9 million in 1990 to $54.8 million in 1992, but rose from $49.96 million in interim 1992
to $55.75 million in interim 1993.° The operating income margin decreased from 5.0

' CR at I-57; PR at II-30; CR at I-58, Table 8.

2 CR at I-57; PR at II-30.

% CR at I-58; PR at II-30.

* CR at I-59, Table 9.

% CR at I-59, Table 9.

56 After the hearing, domestic producers were requested to supply profit-and-loss data on
their steel wire rod operations for the period October 1 to December 31, 1993. Thus, we
were able to construct full-year 1993 financial results to the operating profit level.

Data from all nine of the producers providing fourth quarter information show
increases in unit sales values. All but one of the increases was in excess of five percent, and
four were greater than 10 percent. Additionally, eight of the nine producers experienced
increases in operating margins. The operating margins of two producers more than doubled,
while for three the margins increased by over one-half and another increased by
approximately one-quarter. CR at I-67; PR at II-36. We note that preliminary LTFV duties
were imposed on the imports subject to the three final investigations effective November 29,
1993. These events may have contributed to the domestic industry’s improved performance
during October-December 1993. We have considered the fourth-quarter 1993 results with
this understanding in mind.

" CR at I-63, Table 11; CR at C-4, Table C-1. For 1993 as a whole, the increase in net
sales was even more marked, up 11.3 percent from 1992 to 1993. CR at 1-68, Table 13.

% CR at 1-63, Table 11. :

® CR at 163, Table 11.

“ CR at 1-63, Table 11. A comparison of full-year 1992 data with full-year 1993 data
shows an increase in operating income from ***, CR at I-68, Table 13. This represents a
substantial 61.7 percent increase in operating income. In addition, the operating margin rose
from 3.8 percent in 1992 to *** percent in 1993. CR at I-68, Table 13. Again we note that
1993 operating income exceeded comparable 1990 to 1992 levels.
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percent in 1990 to 3.7 percent in 1992. Between interim periods, the operating income
margin remained steady at 4.5 percent.®

From 1990 to 1991, capital expenditures declined from $40.6 million to $32.5
million, but rose to $35.3 million in 1992. They then declined from $21.5 million in interim
1992 to $20.7 million in interim 1993.% Research and development expenses for the steel
wire rod industry increased from $4.5 million in 1990 to $4.8 million in 1991, then
decreased to $4.1 million in 1992. The decline continued between interim periods: from
$3.3 million in interim 1992 to $2.4 million in interim 1993.® Petitioners claim that the
decrease in total assets committed to steel wire rod production between 1990 and 1992
penalized capacity and retarded product enhancements.* However, as explained above,
capacity increased during this period and production increased throughout the period of
investigation.*

IV. CUMULATION

In determining whether there is a reasonable indication of material injury by reason
of LTFV imports, the Commission is required to "cumulatively assess the volume and effect
of imports from two or more countries of like products subject to investigation if such
imports compete with each other and with like products of the domestic industry in the
United States market."* Cumulation is not required, however, when imports from a sut;ject
country are negligible and have no discernible adverse impact on the domestic industry.’

We first examine whether there is a reasonable overlap in competition between the domestic
and imported products, and among the subject imported products.®

With regard to whether the subject imports compete with each other and the domestic
like product, the Commission generally has considered four factors, including:

(1) the degree of fungibility between the imports from different countries and
between imports and the domestic like product, including consideration of
specific customer requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of
imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports
from different countries and the domestic like product; and-

% CR at 1-63, Table 11.

© CR at I-72, Table 15.

® CR at 1-72, Table 16.

 Petitioners’ Post Conference Brief at 4; see CR at I-71, Table 14.

® Chairman Newquist does not join the remainder of this opinion.

“ 19 U.S.C. § 1677(7)(C)(iv)(D); Chaparral Steel Co. v. United States, 901 F.2d 1097,
1101 (Fed. Cir. 1990).

%19 U.S.C. § 1677(T)(C)(v).

% Imports of certain steel wire rod from Brazil, Canada and Japan, as well as from
Belgium and Germany, are all subject to investigation, even though the petition pertaining'to
the latter two countries was filed later than the petition for the former countries. See, e.g.,
Ferrosilicon from the People’s Republic of China, Inv. No. 731-TA-567 (Final), USITC Pub.
2606, at 12, 22 (Mar. 1993) (cumulating imports from Brazil and Egypt, subject to
preliminary investigations, with those from China, Kazakhstan, Russia, Ukraine, and
Venezuela, subject to final investigations).
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(4) whether the iinports are simultaneously present in the market.”

No single factor is determinative and the list of factors is not exclusive.® Only a "reasonable
overlap" of competition is required; the Commission does not have to find that all imports
compete with all other imports and all domestic like products.”

A, Reasonable Overlap in Competition

Based on the evidence in the record, we find that all subject imports, i.e. imports
from Brazil, Canada, Japan, Belgium, and Germany,” were simultaneously present in the
market during the period of investigation.” Also, the channels of distribution for imports
and the domestic like product are the same or similar: the vast majority of sales are to end
users, with a small number made to distributors.”

The application of the "fungibility" factor in assessing competition presents special
difficulties in cases such as these involving a myriad of products within a single like product.
In these investigations, the extensive purchaser questionnaire data have been particularly
helpful in assessing the degree of fungibility. Over two-thirds of responding gurchasers
ranked quality as the most important factor they consider in buying decisions.” Other
important considerations are price, availability, service, freight costs/delivery, existing
contracts, credit/payment terms, reliability, product range, and packaging.” " Questionnaire
data obtained in the investigations indicate that virtually all purchasers deem rod imports
from Japan to be superior in quality to the domestic product,” while most purchasers of the
Brazilian and Canadian products reported them to be comparable in quality to the domestic
product. No purchaser questionnaire data are available in the preliminary investigations of
subject imports from Germany and Belgium, but other evidence in the record, discussed
below, indicates a reasonable overlap of competition with respect to these imports.

® See, e.g., Fundicao Tupy S.A. v. United States, 678 F. Supp. 898, 902 (Ct. Int’l
Trade), aff’d, 859 F.2d 915 (Fed. Cir. 1988).

™ Commissioner Crawford believes the traditional four factors are relevant in determining
whether competition exists under the statute, but that factors (2) through (4) can provide false
‘indications, depending on the facts of a particular case. A more appropriate test is whether
changes in the relative prices of two products will affect the demand for each. If for reasons
relating to the substitutability of one product for the other, changes in the price of imports
from a particular country would not affect demand for imports subject to investigation from
another country or for the like product, a reasonable overlap of competition does not exist.
See Dissenting Views of Commissioners Brunsdale and Crawford, Stainless Steel Wire Rod
from India, Inv. No. 731-TA-638 (Final), USITC Pub. 2704, at 22-25 (Nov. 1993).

Wieland Werk nited States, 718 F. Supp. 50, 52 (Ct. Int’l Trade 1989);
r Metallverken AB nited States, 716 F. Supp. 17, 21, 22 (Ct. Int’l Trade 1989).
See note, supra, explaining how imports from all five countries are subject to

investigation. .

™ See CR at 1-123, Table 30. It appears that there were no Belgian imports in the western
or northeast regions of the United States, nor imports from Canada in the southern ret%ion.
See INV-R-036 (Mar. 16, 1994). This fact alone is insufficient to support a finding that
there is no reasonable overlap of competition. See Wieland Werke, AG v, United States,
718 F. Supp. at 52.

™ CR at I-49 - 1-50; PR at II-26.

™ CR at I-126 - I-127; PR at 11-61.

™ CR at I-127; PR at 1I-61.

" CR at I-103; PR at II-53.
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1. Subject Imports from Brazil

The majority of imports from Brazil are mdustnal quality rod,™ which also accounts
for 63.3 percent of domestic producers’ total shlpments Industrial quallty rod has less
stringent specifications than other types of steel wire rod.* Thus, it would appear that
industrial quality rod from different sources has a greater degree of fungibility. The
substantial volumes of industrial quality rod supplied by Brazil during the period examined
support the conclusion that a reasonable overlap of competition exists with respect to other
suppliers of industrial quality rod to the U.S. market, namely, domestic, Canadian, Belgian,
and German firms." We also note the frequency with Whlch individual purchasers reported
sourcing wire rod from more than one of these suppliers.”

The only category in which the Brazilian rod competes with the Japanese rod is that
of CHQ rod. While there was a significant quantity of Brazlllan CHQ rod shipped in 1992,
it represents only nine percent of total imports from Brazil.® In addition, virtually all of this
quantity was sold to one purchaser.* Although that customer also purchased Japanese CHQ
rod, it purchased alloy CHQ steel wire rod, not carbon CHQ rod, from Japan.* The CI-I9
rod that was shipped from Brazil during the period of investigation was carbon CHQ rod.
We do not deem there to be a reasonable overlap of competition between Japanese and
Brazilian steel wire rod and, accordingly, we do not cumulate those imports.

2. Subject Imports from Canada

Imports from Canada were present throughout the period of investigation in all
product categories except PC strand quality.” From the presence of significant volumes of
imports from Canada in virtually all product categories, and reports by most purchasers that
the Canadian product is comparable to the domestic, Japanese and Brazilian products, we
find a reasonable overlap of competition between subject imports from Canada and the
domestic product, and among Canadian and other imports.

3. Subject Imports from Japan

We find that the evidence shows a reasonable overlap of competition between U.S.
and Japanese rod. A relatively large portion of imports from Japan are tire cord and CHQ
rod. As pertains to tire cord rod in J)articular, domestic producers’ shipments of tire cord
quality rod were the largest overall.™ The domestic producers shipped each of the eight
specialized mche products which the Japanese respondents claimed constituted the bulk of
their imports.” Successful efforts by some U.S. firms to qualify to sugpply critical-use
products also provide evidence of competition with Japanese products.” Japanese

™ CR at I-29; PR at II-18; CR at I-30, Table 3; see CR at I-123, Table 30.
® CR at I-29; PR at II-18.
® CR at I-93; PR at I1-50.
* See CR at I-123 Table 30.
2 See CR at I-129 to I-141; Post-Conference Brief of American Wire Producers
Assocmtlon at Ex. 2 (Mar. 9, 1994).
S_ﬁ CR at I-30, Table 3.
% See Importer Quesnonnalres
8 Telephone Conversation between Purchaser and Commission Staff on March 15, 1994.
% See CR at I-107; PR at II-55; CR at I-123, Table 30.
¥ CR at 1-123, Table 30.
® CR at I-35, Table 4.
0 > CR at I-34 - 136, Table 4.
® At least one domestic producer has begun to become qualified for tire cord quality rod
for critical-use applications with some purchasers. See CR at I-105 - I-106; PR at 1I-54.
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respondents admit that a significant percentage of their 1992 shipments were of non-
specialized products.” We find there is a reasonable overlap of competition between the
domestic and Japanese steel wire rod.

Notwithstanding certain qualification procedures that limit the degree of price-based
competition between suppliers of these products, we find that the volume of product and the
numbers of purchasers support our finding of a reasonable overlap of competition between
the Japanese and Canadian products, the Japanese and Belgian products, and the Japanese and
German products. Canadian producers shipped substantial quantities of tire cord quality rod,
and a small amount of German tire cord quality rod was shipped in 1990 and in interim
1993.” The most demanding tire quality rod purchasers all obtain rod from both Canada and
Japan, and some also purchase tire quality rod for small filament applications, which are
highly critical applications, from Germany.” At least one purchaser stated that its purchases
of German wire rod were directly related to its inability to obtain Japanese and Canadian
wire rod.* The record shows that there were shipments of high-carbon and CHQ rod from
Belgium and Germany, as well as from Japan.” Accordingly, we find that there is a
reasonable overlap of competition with respect to imports from Japan, Canada, Belgium, and
Germany. As explained above, we do not find that there is such an overlap between imports
from Brazil and those from Japan.*

4. Subject Imports from Belgium

Belgian rod imports entered the market in the second and third quarters of 1993.”
Although the volume of imports from Belgium is relatively small, these imports compete
head-to-head with imports from other subject countries.® "With respect to lost sales and
revenues allegations, customers reported that they purchased wire rod from both domestic
suppliers and suppliers from Belgium.” We note especially that domestic, Belgian and
German rod were purchased by a number of the same customers.'”

5. Subject Imports from Germany

At least one purchaser confirmed that a sale was lost by a domestic supplier to
German rod imports. Other purchasers reported buying German rod because an ample
supply of domestic rod was unavailable.'” These purchasers’ responses indicate the existence
of direct competition between the subject imports from Germany and the domestic product.
As pertains to competition among the German and other subject imports, German rod im‘gorts
were present in four of the six product categories for which pricing data were obtained.'
More specifically, there were imports from Germany of industrial quality, high-carbon

% See Pre-Hearing Brief of Kobe Steel, Ltd., Nippon Steel Corporation and Sumitomo
Metal Industry, Ltd. at 10-11 (Feb. 9, 1994).

% CR at I-35, Table 4.

% See Post-Conference Brief of Amercord Inc. at 3 (Mar. 9, 1994); Post-Conference Brief
of Michelin Tire Corporation at 5 (Mar. 9, 1994); see also CR at I-29 n.35; PR at 1I-18
n.34.

* Post-Conference Brief of Michelin Tire Corporation at 7-8.

% CR at I-29 n.35; PR at II-18; CR at I-30, Table 3.

% We note that even if we had found subject imports from Brazil and Japan competed with
each other and cumulated them, the outcome of the determination would remain unchanged.

” CR at I-123, Table 30.

% See CR at I-123, Table 30.

# CR at I-130 - I-134; PR at I1-61.

'® See Post-Conference Brief of American Wire Producers Association at 7-8.

" CR at I-132 - 133, I-136 - I-137; PR at 11-61.

'2 CR at I-123, Table 30. :
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quality and CHQ rod.'” One purchaser of tire quality rod obtains rod from Japan, Canada
and Germany We find that there is a reasonable overlap of competition with respect to
rod imports from Germany and the imports from each of the other subject countries.

B.  Negligibility

The statute provides that the Commission is not required to cumulate in any case in
which it determines that imports of the merchandise subject to investigation "are negligible
and have no discernable adverse impact on the domestic industry."'® In determining whether
imports are negligible, the Commission shall consider all relevant economic factors, including
whether:

(I) the volume and market share of the imports are negligible,
(II) sales transactions involving the imports are isolated and sporadic, and

(IIT) the domestic market for the like product is price sensitive by reason of
the nature of the product, so that a small quantity of imports can result in
price suppression or depression.'

The negligible imports exception is to be applied narrowly and that is not to be used
to subv%rt the purpose and general applicability of the mandatory cumulation provision of the
statute.

Petitioners argue that there is no factual basis for any negligibility findings, while
respondents argue that imports from Japan, Belgium and Germany were negligible. Although
the volume of subject imports from Japan declmed from 1990 to 1992'® and their market
share declined slightly over the same period,'” these levels remain higher than those we
consider to be negligible. In fact, the market share for Japanese rod imports never fell below
1.4 percent.'"® We note, in addmon that both the volume and market share of rod imports
from Japan climbed between the interim periods.""" Such an upward trend further indicates
that we should not determine that imports from Japan of certain steel wire rod are
negligible.'?

Rod imports from Belgium increased dramatically, albeit from a small base,
throughout the period of investigation. The volume of imports from Belgium in 1992 was
over 10 times the amount that entered the market in 1990, and about 20 times as much
Belgian rod entered the United States between the interim periods.'” We do Jot find that
imports from Belgium were sporadic or isolated, as alleged by respondents.'* We also note
that the primary Belgian wire rod producer is owned by an Italian group, which also owns a

'® CR at I-30, Table 3. See also discussion, supra, in Section IV.A.1 on overlap in
cort‘lpetition between rod imports from Brazil and Germany.
Prehearing Brief of Michelin Tire Corporation at 9 (Feb. 8, 1994); Post-Conference
Bnef of Michelin Tire Corporation at 7-8.
* 19 U.S.C. § 1677(7)(C)(v).
'%19 U.S.C. § 1677(7)(C)(v).
' See H.R. Rep. No. 40, 100th Cong., Ist Sess., pt. 1, at 131 (1987); H.R. Rep. No.
576& 100th Cong., 2d Sess. 621 (1988).
CR at I-89, Table 23.
® CR at 1-90, Table 23.
"0 CR at 1-90, Table 23.
"''CR at I-89 - 1-90, Table 23.

"2 See Certain Flg;-Rgllggi Carbon Steel Products at 49.
'3 CR at I-89, Table 23.
' See INV-R-036
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major German wire rod exporter.'® Accordingly, we likewise determine that imports of
Belgian rod are not negligible.

The volume of German rod imports more than tr'Pled between 1990 and 1992, and
increased by almost four times between interim periods.""® German market share rose
steadily between 1990 and 1992, and more than tripled between interim periods.'’
Respondents concede that these imports do not appear to be sporadic.'® As we stated above
in explaining our finding with respect to Japanese rod imports, the trend of increasing
imports from Germany indicates that we should not determine that they are negligible.

Based on our analysis of the evidence in the record, we are cumulating imports of
certain steel wire rod from Japan, Canada, Belgium, and Germany, in making our
determination with respect to the Japanese investigation, and cumulating like imports from
Brazil, Canada, Belgium, and Germany, in making our determination with respect to the
Brazilian investigation. As explained previously, we do not find a reasonable overlap of
competition between rod imports from Brazil and from Japan.

V. NO MATERIAL I Y BY REASON OF LTFV 1 RT

A. Legal Standard

The Commission is required to make a final determination of whether an industry in
the United States is materially injured or threatened with material injury by reason of LTFV
imports."® In making our determination, the Act provides that the Commission:

(@) shall consider --

O the volume of imports of the merchandise which is the subject of the
investigation,

an the effect of imports of that merchandise on prices in the United
States for like products; and

()  the impact of imports of such merchandise on domestic producers of
like products, but only in the context of production operations within
the United States; and

(i) may consider such other economic factors as are relevant to the determination
regarding whether there is material injury by reason of imports.'”

!5 See Petition for the Imposition of Antidumping and Countervailing Duties, Common
Volume, at 29-30 (Feb. 11, 1994). See also Coated Groundwood Paper from Austria,
Belgium, Finland, France, Germany, Italy, the Netherlands, Sweden, and the United
Kingdom, Invs. Nos. 731-TA-486-494 (Preliminary), USITC Pub. 2359, at 29 n.94 (Feb.
1991) (such a close relationship may be a "relevant economic factor” in applying the-
negligible imports exception).

'"CR at I-89, Table 23.

"' CR at 190, Table 23.

"'"® Canadian Respondents’ Posthearing Brief at 43.

19 U.S.C. § 1673d(b).

19 U.S.C. § 1677(7)(B).

I-18



The Commission may consider alternative causes of injury, but it is not to weigh
causes.'” The statutory language regarding causation of materlal injury by reason of LTFV
imports is interpreted differently by different Commissioners.'

For the reasons discussed l})’elow we find that the domestic steel wire rod industry is

not materially injured by reason of LTFV imports from Brazil and Japan.'”
B. Volume of the LTFV Imports

In determining whether the domestic industry is experiencing material injury by
reason of the LTFV imports, we first evaluate the volume of cumulated subject imports from
Brazil, Canada, Belgium, and Germany, and then the volume of cumulated subject imports
from Canada Japan Belgium, and Germany.

The volume of the cumulated imports from Brazil, Canada, Belgium, and Germany
decreased slightly from 456,243 short tons in 1990 to 443,006 short tons in 1991, but
increased to 663,525 tons in 1992. Between interim penods these cumulated imports
climbed from 504 235 tons to 543,634 tons.'”” The market share of these imports exhibited a
similar trend, fallmg from 7.9 percent in 1990 to 7.8 percent in 1991, but i mcreasmg to 10.9
percent in 1992 and from 10.9 percent to 11.2 percent between interim periods.'” These
imports to some extent displaced imports of steel wire rod from other non-subject sources.'

The volume of cumulated imports from Canada, Japan, Belgium, and Germany
increased from 495,069 short tons in 1990 to 663,426 short tons in 1992, and between
interim periods from 492,096 short tons to 571 791 short tons.'”” The market share of these
imports also increased, from 8.6 percent in 1990 to 10.9 percent in 1992, and from 10.6
percent in interim 1992 to 11.7 percent in interim 1993.'* As these imports increased, the
Xolum:d and market share of imports of steel wire rod from other non-subject sources

eclin

Although the volumes and market shares of both sets of cumulated imports increased,
the effect of the increased volumes on the domestic industry was small overall. The domestic
producers’ shipments also increased over the period of investigation from 4.96 million short

"2 See, e.g., Citr Pauli A.v. Uni tates, 704 F. Supp. 1075, 1101 (Ct. Int’l
Trade 1988). Alternative causes may include the following:
the volume and prices of imports sold at fair value, contraction in demand or
changes in patterns of consumption, trade, restrictive practices of and
competition between the foreign and domestic producers, developments in
tecc:lhnology, and the export performance and productivity of the domestic
industry
S. Rep. No. 249, at 74. Similar language is contained in the House Report. H.R. Rep. No.
31725 96th Cong., 1st Sess. 47 (1979).
2 See Defrost Timers from Japan, Inv. No. 731-TA-643 (Final), USITC Pub. 2470, at I-
10 nn. 47-49 (Feb. 1994).
®In makmg our determmatlon we consider the lmpact of the imports on the industry "as
a whole." See, e.g., Forgin , 779 F. Supp. 1375, 1391
(Ct. Int’l Trade 1991) Howevet we are not prevented from focusmg on appropriate market

segments. See Iwatsu Elec. Co. v, United States, 758 F. Supp. 1506, 1511 n.7 (Ct. Int’l
Trade 1991); mgﬂmdlm 615 F. Supp. 577, 582-84 (Ct. Int’l

Trade 1985); see also Copperweld Corp. v. United States, 682 F. Supp. 552 566 (Ct. Int’l
Trade 1988).

' INV-R-036, Table 2.
' INV-R-036, Table 2.
1% INV- R-036 Table 2.
127 INV-R-036, Table 3.
.t INV-R-036 Table 3.
'? INV-R-036, Table 3.
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tons to 5.14 million short tons between 1990 and 1992, and from 3.91 million to 4.15

million between interim periods.'® The domestic producers’ share of consumption decreased
only slightly: from 84.2 percent to 83.5 percent between 1990 and 1992, and then increased
between interim periods from 83.1 percent in interim 1992 to 83.7 percent in interim 1993 .

In the latest period, it would appear that U.S. producers were not in a position to
capture significantly greater market share. It is important to note that the domestic industry
is currently operating at or near full capacity.'” The domestic industry’s high capacity
utilization rate reflects the increase in demand, which rose from a total of 5.8 million short
tons in 1990 to 6.0 million short tons in 1992, and continued between the interim periods
(from 4.7 million short tons in interim 1992 to 4.9 million short tons in interim 1993)."*
This increased demand led to shortages of domestic supplies of steel wire rod and resulted in
the domestic producers placing their customers on quantity allocations.” Despite the
irg:grgased capacity utilization rate, the shortages and allocations continued at least through
1993.

Over 50 purchasers stated that thgy were on allocations in 1993, and a significant
number appear to remain on allocations.”*” Two purchasers testified that they were told by
domestic producers to obtain rod from foreign suppliers.*® Virtually all domestic producers
also reported increasing their lead times between the customers’ order and the date of
delivery because of a surge in demand during 1993."’ Almost 30 percent of responding
firms stated they found it necessary to change production levels, and reductions in these
levels ranged from three to 20 percent.' Several purchasers were forced to refuse potential
customers during the period of investigation because they did not have enough wire rod to
manufacture their products.'”

It appears that the domestic industry is operating at practical capacity and cannot
significantly increase production. Under such circumstances it is expected that any
significant effect on the domestic industry resulting from the LTFV imports would be
manifested as a price, not volume, effect. Accordingly, we do not find that the volume of
either group of cumulated subject imports, or any increase in those volumes, either in
absolute or relative terms, is significant. Consistent with our finding, we also recognize that
certain specialized types of rod are not available from U.S. sources. For example, some
purchasers require high-quality tire quality rod that cannot be obtained from domestic
sources, either because they cannot meet the stringent qualification requirements or because
the quality is otherwise poor.'® Purchasers of aluminum killed products and aircraft quality
wire rod also reported the lack of a domestic source.''

Thus, it appears that the domestic producers’ inability further to increase volume or
to gain market share was primarily unrelated to the LTFV imports. While the domestic
producers expanded their shipments and even their market share in the face of growing

' CR at I-56, Table 7.

' CR at I-90, Table 23.

%2 See CR at I-51, Table 6. See discussion of domestic industry’s practical capacity, supra
at Section III.

' CR at 1-25, Table 2.

' See CR at I-26 - 127, 1-104; PR at II-17, 1I-54.

' CR & PR at Appendix D.

% Hearing Tr. at 199-200.

7 CR at I-27; PR at II-17.

"% CR at I-104 - I-105; PR at II-17; see also INV-R-036.

' CR at I-104 - I-105; PR at I-54.

' CR at I-105 - I-106; PR at II-54. It appears that Georgetown Steel has begun to
become qualified for tire cord quality rod with some purchasers, but others still claim they
cannot use domestically-produced tire cord quality rod. CR at I-105 - I-106; PR at II-54.

"' CR at I-106; PR at 11-54.
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demand in 1993, to the extent that subject imports supplied a portion of this demand in 1993,
any displacement of domestic shipments by the LTFV imports was minimal and insignificant.

C. Price Effects of the LTFV Imports'®

In evaluating the effect of LTFV imports on prices, the Commission considers
whether there has been significant price underselling of imports and whether the imports
depress prices to a significant degree, or prevent, to a significant degree, price increases that
otherwise would have occurred.'” Important to our determination of price effects in this case
are the level of substitutability between both groups of cumulated imports and the domestic
product, the price increases implemented by the domestic industry in the most recent period,
and the quantity allocations placed on customers.

The more substitutable products are, the more likely that potential purchasers will
make their decisions based upon price differences. Conversely, the higher the degree of
product differentiation, the less substitutable the products are and the less likely it is that
price will be a determining factor. Even though the price of steel wire rod is an important
factor in making a purchasing decision, a number of firms reported paying more for a
domestic product when a comparable imported product was available at a lower price.'*
Similarly, some firms reported buying a higher-priced import when a comparable domestic
product was available for a lower price.'

As discussed above, the vast majority of responding purchasers ranked quality and
other non-price factors as important considerations in making buying decisions.'® Over two-
thirds of the responding purchasers ranked quality as the most important factor they consider
in making buying decisions.'” Even though steel wire rod is often produced specifically for
a given customer, reducing the degree of substitution between domestic and imported rod, the
majority of ‘Purchasers reported maintaining multiple sources of supply for each rod product
purchased.'® Our investigation of lost sales and revenues allegations confirms the importance
of non-price considerations, especially availability.'”

We note that, with respect to the group of cumulated imports including Japan, a
majority of purchasers reported that the Japanese product was superior to the domestic
product for a number of reasons, and almost half viewed Japanese rod as being more
plentiful.'"® The unavailability of the domestic rod was also a key reason for purchases of
Brazilian, Canadian, Belgian, and German rod.'" These factors support a low to moderate
level of substitutability between U.S. and imported products.'”

Domestic prices for steel wire rod generally declined from 1990 through most of
1992, but increased substantially in the first three quarters of 1993.' As evidenced by the
increased prices in 1993 noted above, there was no price depression in that year. Petitioners

2 Commissioner Nuzum does not join in the discussion in the first four paragraphs of this
section.

%19 U.S.C. § 1677(7)(C)(i).

'“ Economic Memorandum, EC-R-031, at 26 (Mar. 14, 1994).

“ Economic Memorandum at 26.

' CR at I-126 - 1-127; PR at II-61.

“T CR at I-126 - I-127; PR at I1-61.

' Economic Memorandum at 25-26.

' CR at I-103; 1-129 - I-141; PR at I1-61.

' CR at I-128; PR at II-61. The unavailability of the domestic rod encompasses increased
lead times between the time the order is placed and date of delivery, as well as quantity
allocations. See CR at I-27; PR at 1I-17.

! See CR at 1130 - I-134, I-137; PR at II-61.

12 See Economic Memorandum at 24-25 (estimates of 3 to 5 for Brazil and Canada and 1
to 2 for Japan).

' CR at I-96; PR at II-51.
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claimed, however, that domestic prices were suppressed by LTFV imports despite these price
increases, and that their profit margins did not necessarily rise because of the large increases
in purchase prices for scrap, which accounts for a substantial percentage of the total cost of
wire rod.'™ Rod prices closely followed the trend in scrap prices during the period
examined.'” Yet, overall, it appears that domestic producers’ five price increases for steel
wire rod in 1993 exceeded overall cost increases and resulted in increased operating income
for the interim 1993 period." It appears that allocations continued while price increases
were being implemented.'”” While domestic producers may have had valid business reasons
to implement such quantity restrictions and forgo additional price increases, they cannot
validly cite LTFV imports as a factor.'*

The pricinsg data gathered in this investigation reflect a mixed pattern of overselling
and underselling.'” In the group including imports from Brazil, overselling was present in
47 of 100 instances in which price comparisons are available.' In the group including
Japanese imports, overselling was present in 96 of 138 instances in which price comparisons
could be made. Of particular note is the fact that there was evidence of overselling by
Japanese products in 53 of 54 instances.'® Canadian products, which accounted for more
than half of subject imports in 1992 and are cumulated in both groups of imports, showed 34
instances of underselling and 35 of overselling.'®

In both groups of cumulated imports, underselling was more prevalent at the end of
the period, when domestic producers were implementing price increases.'® The fact that the
degree of underselling by the LTFV imports increased steadily, and in excess of cost
increases during the same period when domestic prices rose, supports a conclusion that the
LTFV imports did not cause price suppression or depression. It appears that the instances of
underselling by the subject imports during the interim 1993 period reflect at least, in part, the
delay in delivery of the imports.'®

In light of the domestic industry’s ability to implement steady price increases
throughout 1993, and given the lack of evidence of significant price suppression or
depression,'® we find that the degree of underselling is not significant, and that neither group
of cumulated subject imports significantly suppressed domestic prices.

' CR at 198 - 1-99; PR at II-51 - 52.

'S CR at I-99 & Figure 2; PR at II-51 - 52.

16 See CR at I-68, Table 13.

17 See CR at I-26 - 1-27, 1-96, 1-104; PR at 1I-17, 51.

' Commissioner Nuzum does not join in this statement.

'* Commissioner Crawford does not rely on underselling data in this case, and does not
join any discussion based on these direct price comparisons. She notes that it is not clear
that comparing the largest sale in each period gives an accurate account of overall price
differences. See CR at I-91 - I-124; PR at 1I-47 - 60.

'® CR at I-123, Table 30.

'l See CR at I-123, Table 30.

12 See CR at I-123, Table 30. The margins of overselling for the Canadian products were
generally larger than the margins of underselling. See CR at 1-123, Table 30.

'® See CR at I-123, Table 30.

'* There are longer lead times in delivery for imported rod as compared to domestic rod.
See CR at I-100 - I-101; PR at II-52 - 53. In addition, prices are generally set with
quarterly agreements, which are entered into four to six weeks before the end of a quarter
and cover a firm’s requirements for the following quarter. Economic Memorandum at 12;
s_e%glsg Hearing Tr. at 282 (noting long lag times between order and delivery).

As discussed above, prices actually rose in 1993, which was the period of greatest
import penetration.
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D. Impact on the Domestic Industry

We do not find a present adverse impact on the domestic industry by either group of
cumulated subject imports. In reaching their negative determinations, Vice Chairman Watson
and Commissioner Crawford found that a number of factors attenuated the degree of
competition between the LTFV imports and the domestic product during the period of
investigation, and therefore, limited any impact those imports may have had on the domestic
industry. Such factors, all of which are discussed more fully supra, include captive
consumption, producer sales to affiliates, purchasers’ Buy American policies, disruptions to
domestic production, and producer allocations as well as the low to moderate degree of
substitutability between the LTFV imports and the domestic product.

While the respective cumulated subject imports increased in volume over the period
of investigation, and while their market shares also increased,'® for the most part these
increases did not displace the domestic product. The domestic industry was unable to supply
its customers with the quantity of steel wire rod demanded in the most recent period for
which data are available. Moreover, as discussed above, the domestic industry is operating
at practical full capacity. Under these circumstances, any impact of the LTFV imports,
therefore, would be expected to affect price and not volume. The pricing data obtained in
these investigations, however, also fail to show current evidence of declining or suppressed
prices in the most recent period, and do not indicate significant underselling by either group
of cumulated subject imports.'” '*

The domestic industry is proceeding to increase capacity, including the capacity to
produce such specialized products as high-end CHQ wire rod,'® and is progressing in
meeting the qualification requirements of purchasers in order to sell other specialized
products such as tire cord quality rod.'™ Finally, the recent evidence obtained indicating the
domestic industry’s improved financial performance in 1993'" supports our finding that
neither group of cumulated subject imports has materially injured the domestic industry.'™

' See INV-R-036 at Tables 2 & 3.

' See CR at I-91 - I-124. Almost all producers shared in the increases in both unit sales
values and profitability during the fourth quarter of 1993. CR at I-67; PR at II-36.

' Vice Chairman Watson has considered petitioners’ argument that a comparison of the
current condition of the domestic wire rod industry with previous wire rod business cycles
makes obvious the extent of injury faced by the industry. See Petitioners’ Prehearing Brief
at 19 (Feb. 9, 1994). He notes that the evidence and analysis proffered by petitioners on this
point is insufficient to support their conclusions. Even if it were true that the wire rod
industry performed better in previous business cycles, such a comparison, if it were to be
relevant in regard to causation, would have to carefully reconcile all of the macroeconomic
factors affecting the industry’s performance in each cycle. The statute does not require the
Commission to make such an analysis in reaching its determination.

® Capacity for wire rod production is expected to increase between 1993 and 1995 with
the entrance of two new rod mills. In January 1994, one company began production of high-
end CHQ wire rod. In 1992, a joint venture including a Japanese firm announced plans for a
rod mill originally due to begin production in 1994, but now delayed until 1995. Economic
Memorandum at 22. The same joint venture is upgrading its bar bill at a cost of
approximately $70 million. CR at I-51; PR at II-27. Further, another company is planning
to build a 1 million ton rod and bar mill to supply CHQ and welding quality rod, at an
estimated cost of $180-$200 million. Economic Memorandum at 22 & n.29.

'™ CR at I-105 - I-106; PR at 11-54.

' See CR at 1-68, Table 13.

'? Commissioner Crawford does not join in any discussion that cites or suggests the
improved performance of the domestic industry as a factor supporting negative determinations
in these investigations. Based on the evidence in these investigations, she conclu?es that etclile

continued...)
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VI. THREAT OF MATERIA Y BY REA

In assessing whether a domestic industry is threatened with material injury by reason
of LTFV imports from two or more countries, the Commission has the discretion to cumulate
the volume and price effects of such imports if they compete with each other and with the
like product of the domestic industry in the United States market.'” We have determined not
to cumulate imports from Brazil and Japan with other subject imports.'™ _

Neither the volumes nor market shares of the subject imports from Brazil, Canada,
Japan, Belgium, and Germany are increasing at the same rates in the marketplace.”” The
margins of underselling also vary.'™ As discussed above, the most recent data show no
significant price depressing or suppressing effects from the subject imports, and there is no
evidence in the record that there will be any such effects in the immediate future. These
trends lead us to conclude that cumulation for the purposes of our threat analysis is
inappropriate.'”

2 (...continued)
domestic industry would not have been materially better off if the subject imports had been
fair7l,y traded.

' 19 U.S.C. § 1677(7)(F)(iv). In considering whether imports compete with each other
am:ll v(&lmh the domestic like product, the Commission has generally considered four factors,
including:

(1) the degree of fungibility between the imports from different countries and

between imports and the domestic like product, including consideration of

specific customer requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographical markets of

imports from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports

from different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.
See in -Iron Pipe Fittings from Brazi R lic of iwan, Invs.
Nos. 731-TA-278-280 (Final), USITC Pub. 1845, at 8 n.29 (May 1986). While no single
factor is determinative and the list of factors is not exclusive, these factors are intended to
provide the Commission with a framework for its analysis of this issue. See Wieland Werke,
AG v, United States, 718 F. Supp. at 52; see also Gr. Metall i
S_gagtgg, 716 F. Supp. at 19; Florex v, United States, 705 F. Supp. 582, 592 (Ct. Int’l Trade
1 .

' We note that Congress has "recognize[d] the difficulty of applying the concept of
cumulation to threat cases, and [did] not seek to require cumulation where it is impracticable
to do so because such assessment would be conjectural or speculative.” H.R. Rep. No. 40,
at 131.

' The volume of imports from Brazil increased irregularly from 1990 to 1992, but
decreased significantly between interim periods. Conversely, imports from Canada increased
steadily from 1990 to 1992, but decreased slightly between interim periods. Rod imports
from Japan declined from 1990 to 1992, but increased between interim periods. Imports
from Belgium increased throughout the entire period, as did imports from Germany, and at
rates much larger than the other subject imports. CR at I-89, Table 23. The imports’
market shares followed similar trends. CR at 1-90, Table 23. '

' The margins of underselling varied from 13.8 percent below to less than 0.05 percent
below the domestic product. See CR at I-121, I-124; PR at II-59 - 60.

' See Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission’s
determination not to cumulate for purposes of threat analysis when pricing and volume trends
among subject countries were not uniform and import penetration was extremely }ow for od..)

continued...
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We further determine that there is no threat of material injury by reason of LTFV
imports from Brazil or Japan. Under the statute, the Commission is required to consider 10
factors in its threat analysis,'™ only seven of which are factually relevant to this investigation.
In making our determination, we considered whether increases in production capacity or
existing unused capacity in the exporting country are likely to result in a significant increase
in imports of the merchandise to the United States; whether there were rapid increases in
United States market penetration and the likelihood that the penetration will increase to an
injurious level; the probability that subject imports will enter the United States at prices that
will have a depressing or suppressing effect on domestic prices; whether there has been a
substantial increase in inventories of the subject merchandise in the United States; whether
there is underutilized capacity for producing the merchandise in the exporting country;
whether there any other demonstrable adverse trends that indicate the probability that
importation of the merchandise will be the cause of actual injury; and the actual and potential
negative effects on the existing development and production efforts of the domestic industry,
including efforts to develop a derivative or more advanced version of the like product.'”

In applying these criteria, we do not make a finding of threat of material injury
unless evidence of threat is real and actual injury is imminent. A finding of threat of
material injury also cannot be based on "mere conjecture or supposition."®

We note that, as pertains to threat, evidence from the most recent portion of the
period of investigation is the most probative for our analysis. It is the latest reflection of the
condition of the industry and nature of market conditions which are essential to a meaningful
analysis of threat. As discussed previously, the evidence from the interim period, along with
the fourth-quarter 1993 financial data, showed a distinct upturn in the domestic industry’s
profitability." Although consumption of certain steel wire rod increased throughout the
period of investigation,  the domestic producers were unable to satisfy this increased
demand, as explained above.

With respect to imports from Brazil, Brazilian capacity and production increased only
slightly from 1990 to 1992, and remained fairly constant between the interim periods.'™
While capacity utilization rates fluctuated between 79.4 and 94.6 percent during the period of
investigation, the excess capacity cannot be used because of the inability of Brazilian
producers to obtain sufficient raw material."™ The share of U.S. consumption held by
imports from Brazil increased irregularly from 1990 to 1992, and decreased significantly
between the interim periods,' in spite of evidence on the record that purchasers solicited

17 (...continued)
most of the subject countries); Metallverken Nederland B.V. v. United States, 728 F. Supp.
730, 74142 (Ct. Int’l Trade 1989); Asociacion Colombian Exportador Flores v
Lmri’sg_s_@;gs, 704 F. Supp. 1068, 1072 (Ct. Int’l Trade 1988).

See 19 U.S.C. § 1677(7)(F)().

™19 U.S.C. § 1677(DH@E){AD, I, AV), (V), (VI), (VII), and (X). Because these
investigations do not involve a subsidy or agricultural product, Factors I and IX are
inapplicable. Product shifting, Factor VII, is not an issue because there is no evidence that
foreign manufacturers of certain steel wire rod produce any other products currently under
investigation or subject to an order. In addition, we must consider whether dumping findings
or antidumping remedies in markets of foreign countries against the same class or kind of
merchandise suggest a threat of material injury to the domestic industry. See 19 U.S.C.
§ 1677(7)(F). There is no evidence of such dumping findings or remedies concerning
certain steel wire rod from Brazil and Japan.

' See 19 U.S.C. § 1677(7)(F)(ii).

'8! See CR at 1-63, Table 11; I-68, Table 13.

'2 See CR at I-25, Table 2.

'® CR at I-78; PR at [I-41.

'™ CR at I-78; PR at II-41.

' CR at 190, Table 23.
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Brazilian rod because of shortages in the United States.'* Imports from Brazil of rimmed
steel, which are substantial, declined significantly between 1990 and 1992, and declined
further to a very small amount between interim fg)eriods.“'7 In light of our findings that there
have been no price suppressing or depressing effects of even cumulated subject imports, we
likewise find no evidence that imports from Brazil alone will have any such price effects.
Between 1990 and 1992, Brazilian end-of-period inventories decreased by half, and, although
there was a slight increase between the interim periods, inventories are projected to decrease
even further in 1993 and 1994.'® Lastly, Brazil has a number of other export markets,
which together far exceed the importance of U.S. markets.'®

Based upon our analysis of the declining import penetration, generally stable
Brazilian capacity, lack of significant excess capacity, declining inventories, and lack of
evidence of any likely price suppressing or depressing effects, we find no threat of material
injury by reason of subject imports from Brazil. »

Japanese steel wire rod capacity decreased by 8.2 percent from 1990 to 1992.'"° The
trend was reversed between interim periods, but smaller increases are projected through
1994."" Production also declined during 1990 to 1992, but increased by 24.3 percent
between the interim periods. This growth in production is attributed to the growing demand
for steel wire rod in China.'” The recent increase in capacity and production does not
support a finding of threat because of the extremely high rate of capacity utilization: from
over 86 percent in the period from 1990 to 1992, to 97.5 percent in interim 1993.""

The share of U.S. consumption held by imports from Japan fell from 3.0 to 2.6
percent between 1990 and 1992, and declined to 2.5 percent in interim 1993 from 2.7
percent in interim 1992." Given the large margins and many instances of overselling with
respect to the Japanese products,'” there is no indication that imports of Japanese products
will have either a price suppressing or a price depressing effect on domestic prices, especially
in view of the evidence that a substantial volume of imports from Japan fill needs that are
unmet by domestic producers. Customers’ strict qualification requirements, which can be
met by Japanese producers and not domestic producers, further support this conclusion.'®
Inventories of Japanese rod decreased from 1990 to 1992, although they increased between
interim periods. This increase is largely attributable to the fact that one Japanese groducer
sells all of its imported rod to one customer and warehouses it for that customer.'

In light of the declining import penetration, lack of significant excess capacity and
lack of any evidence of likely price suppressing or depressing effects, we find no threat of
material injury by reason of subject imports from Japan or Brazil. In addition, the strong
financial position of the domestic industry does not indicate that there is any vulnerability to
foreseeable adverse volume or price effects of imports from Brazil or Japan.'®

1% See, e.g., CR at I-78; PR at I1-41.

' CR at 1-36, Table 4.

'® CR at I-79, Table 18. We note that inventories are of limited significance in these
investigations, because most rod is manufactured pursuant to customers’ specifications. CR at
I-Sz’; PR at II-30; CR at 1-92; PR at 11-49.

' See CR at I-79, Table 18.

' CR at I-82; PR at 11-44.

" CR at 1-84, Table 21.

2 CR at I-85; PR at 11-44.

' CR at I-84, Table 21.

'™ CR at 1-90, Table 23.

% See CR at I-123, Table 30.

'% The lack of lost sales or revenues allegations with respect to rod imports from Japan
further supports this conclusion. See CR at I-129; PR at II-60. :

¥ CR at I-75; PR at II-39.

'% CR at I-123, Table 30. Commissioner Crawford does not find it necessary to make a
finding regarding the vulnerability of the domestic industry.
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Conclusion

In view of the high operating levels and strong financial position of the domestic
industry and the absence of significant adverse volume or price effects, among other reasons,
we fmg' that the domestic industry producing certain steel wire rod is not materially injured
by reason of LTFV imports from Brazil or Japan. These same factors, along with evidence
that future adverse effects are not likely to occur, also support our conclusion that the
domestic industry is not threatened with material injury by reason of LTFV imports from

Brazil or Japan.
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VIEWS OF COMMISSIONER DAVID B. ROHR

I determine that the industry in the United States producing certain carbon and alloy
steel wire rod is neither materially injured nor threatened with material injury by reason of
imports of certain carbon and alloy steel wire rod from Brazil and Japan that have been
found by the Department of Commerce (Commerce) to have been sold at less than fair value

(LTFV).!
LIKE PRODUCT

In determining whether an industry in the United States is materially injured or
threatened with material injury by reason of the subject imports, I begin, as always, by
defining the "like product” and the domestic “industry." Section 771(4)(A) of the Tariff Act
of 1930 (the "Act") defines the domestic industry as the "domestic producers as a whole of a
like product, or those producers whose collective output of the like product constitutes a
major proportion of the total domestic production of that product."® In turn, the Act defines
"like product” as "a product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation."

Commerce has defined the article subject to these investigations as:

hot-rolled carbon steel and alloy steel wire rod, in irregularly wound coils, of
approximately round cross section, between 5.08 mm (0.20 inch) and 19.0
mm (0.75 inch) in diameter...

In its preliminary investigations, the Commission defined the like product to be a
single like product consisting of certain carbon and alloy steel wire rod. In these final
investigation, the principal issue raised by the parties in opposing this definition is whether
there are sufficiently clear lines of distinctions between tire cord quality rod, cold heading
quality (CHQ) rod, certain aluminum conductor steel reinforced (ACSR) quality steel wire
rod, and all other steel wire rod to require these articles be considered separate like products.

I find, as the Commission did in the preliminary investigations, that steel wire rod
represents a broad continuum of products, for which there are no sufficiently bright dividing
lines to distinguish between tire quality rod, CHQ rod, ACSR rod, and all other rod.
Common channels of distribution, producer perceptions, common manufacturing facilities and

' Material retardation of the establishment of an industry is not an issue in this investigation
and will not be discussed further.

219 U.S.C. § 1677(4)(A).

*19 U.S.C. § 1677(10). The Commission’s like product determinations are factual, and the
Commission applies the statutory standard of "like" or "most similar in characteristics and uses"
on a case-by-case basis. See, e.g., Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3
(Ct. Int’] Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991).

In analyzing like product issues, the Commission considers a number of factors,
including: (1) physical characteristics and uses; (2) interchangeability of the products; (3)
channels of distribution; (4) customer and producer perceptions of the products; (5) the use of
common manufacturing facilities and production employees; and (6) where appropriate, price.
Calabrian Corp. v. U. S. Int’l Trade Comm., 794 F. Supp. 377, 382 n.4 (Ct. Int’l Trade 1992).
No single factor is dispositive, and the Commission may consider other factors relevant to a
particular investigation. The Commission looks for clear dividing lines among possible like
products, and disregards minor variations. See, e.g., S. Rep. No. 249, 96th Cong., 1st Sess.
90-91 (1979); Torrington Co. v. United States, 747 F. Supp. at 748-49.
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production employees, and similar production processes, support a finding that these specific
types of rod do not constitute separate like products, in light of the "continuum" of various
rod products under investigation.

Although steel wire rod can be differentiated according to its chemistry, diameter and
manufacturing process, the American Iron and Steel Institute, American Society for Testing
and Materials (ASTM), and the Society of Automotive Engineers publish specifications of
chemical composition limits, physical properties and thermal treatments. End users may
request modlﬁcatlon of these nominal specifications to achieve a specific performance on
their machinery. Steel wire rod is manufactured on the same equipment in the same
facilities by the same employees. Special metallurgical properties are imparted by simply
adjusting the chemistry and by varying rolling and cooling practices. * Even one purchaser of
tire quality rod, which arguec{ for a finding of separate hke products, concedes that there is
no clear dmdmg line on the basis of chemical properties.®

Steel wire rod is almost always sold in irregularly wound coils for subsequent
redrawmg There is some mterchangeablht between alloy and carbon grades, and at the
margin between carbon grades Although there are hundreds of grades and size variations of
steel wire rod, the variation may be one only of degree.” Virtually all sales of all steel wire
rod are made to end users. Thus, the channels of distribution are the same for all types of
rod.'

It is true that certain customers require rod that, besides meeting traditional chemrcal
and metallurgical specification requirements, is certified to perform in that customer’s plant."
Such certification requirements are common in many industries, and I do not view such
requirements as a sufficient basis upon which to distinguish like products

These investigations continue to present a continuum of certain steel wire rod
products reflecting a spectrum of qualities, grades, chemistries, sizes, and other features,
which are reflected in the various industry specifications and a plethora of specifications for
specific end uses. With respect to USAC’s ACSR rod, for example, it appears that USAC
simply requires that its extensive specifications be met to achieve a specific performance.
Other specialized products, especlally those related to public safety such as bridge cable,
mining wire rope and the like, require complex qualification procedures,” and no party has
argued that the Commission should determine that these products are separate like products.
Accordingly, I continue to find that there is one like product, consisting of certain carbon
and alloy steel wire rod.

DOMESTIC INDUSTRY AND RELATED PARTIES

I reaffirm my determination in the preliminary investigation that there is a single
domestic industry comprising the producers of certain carbon and alloy steel wire rod.

In the preliminary determination, I determined that appropriate circumstances did not
exist to exclude two domestic producers who are owned, in whole or in part, by a Canadian
producer, who is also an importer of record." The data on which I based my preliminary

“CR at I-10; PR at I-9.
s S__g CR at I-ll PR at I9.
¢ See Pre-Hearmg Brief of Amercord, Inc. at 4-5; Amercord’s Answers to Commissioners’

Questions at 7-9.

”CR at I-19; PR at II-13.

® CR at I-19; PR at II-13.

°CR at I-l9 PR at II-13.

“CR at I-49 PR at I1-26.

"' CR at I-92; PR at 11-49.

'> CR at I-93; PR at II-50.

> Report at 1-93.

' CR at 1-49; PR at I1-26.
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determination not to exclude these domestic producers as related parties have remained
essentially unchanged. Thus, they do not indicate that these producers were shielded from
the effects of unfairly traded imports. Inclusion of such data would not have a skewing
effect on the industry’s aggregate data.

CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether the domestic industry is materially injured by reason of LTFV
imports, I consider all relevant factors which have a bearing on the state of the industry in
the United States. These factors include production, capacity, shipments, inventories, market
share, employment, wages, productivity, and financial performance. No single factor is
determinative. I consider all relevant factors "within the context of the business cycle and
conditions of competition that are distinctive to the affected industry."" In evaluating the
condition of the domestic industry, I look at the domestic industry as a whole.'

Several factors affect my evaluation of the indicators of the condition of this industry.
First, I note that there were a number of disruptions to domestic production during the period
of investigation. For example, Bethlehem Steel ceased all production of steel wire rod in
September 1992." Further, four other firms reported disruptions to production of over
60,000 short tons due to such factors as unavailability of raw materials, equipment failures,
building damage, the necessity of environmental cleanup, and delays in the startup of newly-
installed equipment.® ‘

Second, the demand for steel wire rod increased significantly during the period of
investigation, particularly in 1992 and 1993. There is evidence that the number of wire
drawers is increasing, which augments the need for more steel wire rod. During the past
five years, U.S. wire production has replaced some imports of wire, which contributed to the
increased demand for steel wire rod in the United States.” The increase in demand for wire
rod is thus more than just a cyclical upturn.

As a result, while apparent U.S. consumption of certain steel wire rod decreased by
quantity from 5.8 million short tons in 1990 to 5.6 million short tons in 1991, it increased to
6.0 miilion tons in 1992, surpassing the 1990 level.® The overall increase was 4.6 percent
from 1990 to 1992, and apparent consumption continued to rise, by 5.1 percent, between the
interim periods.” Domestic production of certain steel wire rod rose by 2.6 percent
from 1990 to 1992, from 5.0 million short tons to 5.1 million short tons. This increase
continued between the interim periods: from 3.9 million short tons in interim 1992 to 4.1
million short tons in interim 1993, a gain of 5.2 percent.? Average-of-period capacity
remained essentially steady at 6.0 million short tons in 1990 and 1992, and decreased slightly
from 4.6 million tons in the interim 1992 period to 4.5 million tons in the interim 1993
period.® Average-of-period capacity utilization rates decreased slightly from 83.8 percent in
1990 to 83.4 percent in 1992, but climbed to 84.9 percent in 1992. Between the interim
periods, the level of average-of-period capacity utilization rose from 85.5 percent to 91.7
percent.

519 U.S.C. § 1677(7)(C)(iii).

' See, e.g., Welded Stainless Steel Pipe from Malaysia, Inv. No. 731-TA-644 (Final), USITC
Pub. 2744, at I-9 n.29 (March 1994).

" CR at I-43; PR at II-24.

'* CR at I-53 - I-54; PR at I1-27 - 11-28.

Y CR at I-26 - I-27; PR at II-17.

® CR at I-25, Table 2.

? CR at I-24, I-26; PR at II-15.

2 CR at 1-52, I-51, Table 6; PR at II-27 - II-28.

2 CR at I-51, Table 6.

* CR at I-51, Table 6.
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The domestic industry’s U.S. shipments of certain steel wire rod increased from 4.9
million short tons in 1990 to 5.0 million short tons in 1992. These shipments increased
further between the interim periods: from 3.9 million short tons in interim 1992 to 4.1
million short tons in interim 1993.* Measured by value, domestic shipments remained
essentially steady at $1.6 billion in 1990 through 1992.%

The domestic producers’ end-of-period inventories declined by 8.8 percent from
175,304 short tons in 1990 to 159,883 short tons in 1992. They fell another 19.8 percent
between interim periods: from 183,295 short tons in the 1992 interim period to 147,040
short tons in the interim 1993 period.” Inventories as a share of U.S. shipments remained
steady at 3.6 percent from 1990 to 1991, but decreased to 3.2 percent in 1992. Between
interim periods, inventories as a share of U.S. shipments declined from 3.6 percent in
interim 1992 to 2.7 percent in interim 1993.%

The number of production and related workers producing certain steel wire rod
decreased by 4.4 percent from 1990 to 1992 and continued to decline, by 8.4 percent,
between the interim periods.” The number of hours they worked also decreased: by 6.3
percent from 1990 to 1992, and by 2.9 percent between interim 1992 and interim 1993.%
Hourly compensation increased throughout the period, and the increase continued from
interim 1992 to interim 1993.” Employee productivity increased substantially over the
period, particularly in 1992 and in the interim period.

The financial performance for the domestic steel wire rod industry is essentially
positive. Net sales declined by 2.1 percent from 1990 to 1991, held steady in 1992, and
increased by 9.1 percent in 1993.%

However, largely offsetting the decline in net sales from 1990 to 1992 was a similar
decline in the cost of goods sold (COGS), largely due to declines in scrap prices, which are,
by far, the largest cost factor for this industry.* COGS fell by 2.0 percent from 1990 to
1991, and increased by 1.1 percent in 1992, before substantially rising to 9.1 percent in
1993.* As a result of these changes, although gross profits decreased by 15.5 Jpercent from
1990 to 1992, gross profits increased by 40.8 percent between 1992 and 1993. Selling
general and administrative expenses (SGA) increased by 8.4 percent from 1990 to 1992 and

* CR at I-56, Table 7.

* CR at I-56, Table 7.

” CR at I-57; PR at II-30; CR at I-58, Table 8.

% CR at 1-58, Table 8. The low inventory-to-shipment ratios reflect the fact that domestic
producers usually manufacture steel wire rod according to the purchaser’s specifications, j.e.
by altering the production process slightly based on end use and customer requirements. CR
at I-57; PR at II-30.

* CR at I-57; PR at II-30.

% CR at I-58; PR at II-30.

3 CR at I-59, Table 9.

2 CR. at I-59, Table 9.

* CR at 1-68, Table 13. For purposes of discussing the financial performance, I have chosen
to rely more heavily on Table 13 which contains full year 1993 data rather than Table 11 which
contains one additional firm but only three quarters worth of 1993 data. Table 13 is confidential
however because a comparison of Tables 11 and 13 could allow the discovery of the operations
of the single company which did not provide the information for Table 13. I have therefore used
only the percentage changes. I note, however, that I do not view the picture of the industry that
is to be drawn from either table to be inconsistent with the other.

* CR at 1-69. Steelmaking expenses accounted for 76 percent, 75 percent, and 74 percent
of the unit cost of wire rod for the three years 1990 to 1992. For interim 1993, which is the
last period for which the Commission has such data, steelmaking, and thus principally scrap
prices accounted for 75 percent of the cost of rod.

* CR at 1-68, Table 13.

% CR at 1-68, Table 13.
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increased further by 10.8 percent 1993. As a result, operating income initially dropped by
28.6 percent from 1990 to 1992 but rose 65.8 percent from 1992 to 1993.

As a percentage of net sales, COGS rose by 1.1 percentage points from 1990 to 1992
before dropping back 1.9 percentage points in 1993. The operating income margin initially
fell from more than 5 percent in 1990 to less than 4 percent in 1992, before rebounding to
almost 6 percent in 1993. .

Domestic producers were also requested to supply profit-and-loss data on their steel
wire rod operations for the period October 1 to December 31, 1993. These data show a
substantial increase in profitability in the fourth quarter of 1993 even when compared to the
already profitable first three. The reason for the improvement was essentially a continuation
of the conditions that prevailed during the first three quarters of the years. Although scrap
prices were rising, negatively affecting the industry’s COGS, producers were able to pass on
these increases at a rate which improved their bottom line. While COGS rose by $14 per
unit, and SG&A rose by $3 per unit, the revenue per unit increased by $31, resulting in
virtually doubling the unit operating margin for the fourth quarter.

Further, almost all producers shared in the increases in both unit sales values and
profitability.* Data from all nine of the producers providing fourth quarter information show
increases in unit sales. All but one of the increases was in excess of five percent, and four
were greater than 10 percent. Additionally, eight of the nine producers experienced increases
in operating margins. The operating margins of two producers more than doubled, while for
three thg margins increased by over one-half and another increased by approximately one-
quarter.

From 1990 to 1991, capital expenditures declined from $41 million to $33 million,
but rose to $35 million in 1992. Such expenditures declined from $22 million in interim
1992 to $21 million in interim 1993, but I do not find this to be significant in light of the
significant ongoing level of e)g)enditure and the plans for further expansion that have been
made public for this industry.” Research and development expenses for the steel wire rod
industry remained essentially steady at $5 million in 1990 and in 1991, then decreased to $4
million in 1992. The decline continued between interim periods: from $3 million in interim
1992 to $2 million in interim 1993.*

Under the bifurcated analysis that I employ, my first substantive finding is whether
the industry is currently experiencing material injury. Material injury must be occurring at
the time that I am required to make my determination. I cannot find on the record before
me that the domestic industry is currently experiencing material injury. While there were
some declines in the performance of the industry between 1990 and 1992, the improvement
in virtually all indicators of the industry’s performance, beginning an 1992 and extending
through the present, are to such levels as to preclude me from finding that the industry is
currently materially injured. Thus, I must make a negative present injury determination.
Because the industry is not currently experiencing material injury, I do not consider the
issues of causation, including cumulation, but rather proceed directly to a consideration of
whether the unfairly traded imports threaten the domestic industry.

NO THREAT OF MATERIAL INJURY BY REASON OF LTFV IMPORTS

Over the last several years, I have refined and explained in detail the analysis which I
use in making my determinations with regard to whether unfairly traded imports threaten

7 CR at 1-63, Table 11.
% CR at I-67; PR at I1-36.
* CR at I-67; PR at II-36.
“ CR at I-72, Table 15.
“ CR at I-72, Table 16.
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domestic industries.” I begin by assessing the degree to which the domestic industry is
vulnerable to the effects of unfair imports. This assessment is analogous to the explanation
of the condition of the industry in a present injury determination in traditional Commission
opinions. I then proceed to review the statutory factors listed in section 771(7) to assess
what the effects of the imports are likely to be, and I reach my ultimate conclusions by
evaluating those effects in light of the relative vulnerability of the industry. An industry
whose condition is already weakened, though not yet at the level of material injury, may be
threatened even if the effects of the unfair imports are relatively small. An industry that is
performing at better levels would be threatened with material injury only if the effects of the
imports are relatively greater.

Vulnerability

In this case, I cannot find that the domestic industry is seriously vulnerable to the
effects of imports. Over the period of investigation, the only significant indicator of injury
were the declines in a few specific indicators, particularly the financial indicators, between
1990 and 1992. These declines appear to be due to the fact that, in a period of declining
scrap prices, the industry was forced to decrease its prices by a slightly larger amount. Over
the last year, however, in a period of rising scrap prices, the industry was able to pass along
the full amount of the increase along with an extra amount sufficient to dramatically improve
its operating margin. Certainly increased competition from unfairly priced imports plays
some role in the ability of the industry to continue to pass on scrap prices, but this is the
only real vulnerability I detect for the industry. I note further that the most recent
information on the record concerning this industry shows significant improvements in
virtually all indicators also lessening the vulnerability of the industry.

The Statutory Factors

The second part of my analysis is to evaluate the statutory factors which the Congress
has directed the Commission to consider in its threat analysis. Section 771(7)(F) of the
Tariff Act of 1930 directs the Commission to determine whether a U.S. industry is
threatened with material injury by reason of unfair imports "on the basis of evidence that the
threat of material injury is real and that actual injury is imminent."

The factors the Commission must consider in a threat analysis are:

(I) if a subsidy is involved, such information as may be presented to it by the
administering authority as to the nature of the subsidy (particularly as to whether the subsidy
is an export subsidy inconsistent with the Agreement),

“ See, eg., Brass Sheet and Strip from Japan and the Netherlands, Inv. Nos 731-TA-379
and 380, USITC Pub 2099 (July 1988), Separate Views of Commissioner David B. Rohr at
29; New Steel Rails from Canada, 701-TA-297 (F) and 731-TA-422 (F), USITC Pub. 2217
(September 1989), Views of Commissioners Eckes, Rohr and Newquist at 3; Gray Portland
Cement and Cement Clinker from Japan, Inv. No 731-TA-461 (P), USITC Pub 2297 (July
1990), Views of Commissioner David B. Rohr at 45; Gray Portland Cement and Cement Clinker
from Japan, Inv. No 731-TA-461 (F), USITC Pub.2376 (April 1991), Views of Commissioner
David B. Rohr Finding Threat of Material Injury at 45; Tungsten Ore Concentrates from the
People’s Republic of China, 731-TA-497 (F), USITC Pub. 2447 (November 1991), Views of
Commissioners David B. Rohr and Don Newquist at 11; Sulfanilic Acid from the People’s
Republic of China, 731-TA-538 (P), USITC Pub 2457 (November 1991), Additional Views of
David B. Rohr and Don Newquist at 15.
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(II) any increase in pfoduction capacity or existing unused capacity in the exporting
country likely to result in a significant increase in imports of the merchandise to the United
States,

(III) any rapid increase in United States market penetration and the likelihood that the
penetration will increase to an injurious level,

(IV) the probability that imports of the merchandise will enter the United States at prices
that will have a depressing or suppressing effect on domestic prices of the merchandise,

(V) any substantial increase in inventories of the merchandise in the United States,

(VI) the presence of underutilized capacity for producing the merchandise in the exporting
country,

(VII) any other demonstrable adverse trends that indicate the probability that the
importation (or sale for importation) of the merchandise (whether or not it is actually being
imported at the time) will be the cause of actual injury,

(VIID) the potential for product-shifting if production facilities owned or controlled by the
foreign manufacturers, which can be used to produce products subject to investigation(s)
under section 1671 or 1673 of this title or to final orders under section 1671e or 1673e of
this title, are also used to produce the merchandise under investigation,

(IX) in any investigation under this subtitle which involves imports of both a raw
agricultural product (within the meaning of paragraph (4)(E)(iv)) and any product processed
from such raw agricultural product, the likelihood there will be increased imports, by reason
of product shifting, if there is an affirmative determination by the Commission under section
705()(1) or 735(b)(1) with respect to either the raw agricultural product or the processed
agricultural product (but not both), and

(X) the actual and potential negative effects on the existing development and production
efforts of the domestic industry, including efforts to develop a derivative or more advanced -
version of the like product.®

The determination of the Commission cannot be based on mere speculation. In addition, the
Commission must consider whether dumping findings or antidumping remedies in markets of
foreign countries against the same class of merchandise suggest a threat of material injury to
the domestic industry. “

As I have explained in the past, I do not engage in formal cumulation in analyzing
threat. While the statute requires a formal cumulation analysis in the context of the causation
analysis of a present material injury case, the issue of whether imports have a collective
impact is more difficult in the context of a threat analysis. A threat analysis involves the
assessment by the Commission of the capabilities and intentions of foreign producers with
regard to the domestic market and domestic industry. Formal cumulation, by ignoring
differences in the trends in the various threat indicators, raises the possibility that the
capabilities or intentions of one set of foreign producers will be "assigned" to another set of
foreign producers.

Nevertheless, under certain conditions, imports may have a collective impact on the
domestic industry, and the courts have said that the Commission can exercise its discretion to
cumulate imports in such circumstances. These conditions include the traditional factors that

“ 19 U.S.C. § 1677(7)(F)(i), as amended by 1988 Act sections 1326(h), 1329.
“ See 19 U.S.C. § 1677(7)(F)(iii), as amended by 1988 Act, section 1329.
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the Commission looks at to determine whether cumulation is appropriate, competition
between the imports and between the imports and the like product, temporal and geographical
overlap and that all the imports be subject to investigation. In addition other factors may be
relevant, such as whether imports are increasing at similar rates in the same markets, and
whether they exhibit similar pricing patterns.

I determine based upon my evaluation of these factors that the imports from the
various countries subject to these investigation, which include Brazil and Japan and also
Canada, Belgium, and Germany, should not be considered together. These imports show
extremely diverse patterns in the market. Brazilian imports fell and then returned to
essentially their early level. Japan declined throughout the period. Canada rose but, in
1993, remained steady, while Belgium and Germany both rose dramatically but were new
entrants in the market in 1992 and 1993 and their imports were at small levels. The pricing
patterns for the countries were also diverse, Brazil underselling the U.S. product in most
instances, Japan overselling in most instances, and Canada split. While limited the pricing
data seems to indicate more instances of overselling for the German and Belgian products. I
have therefore concluded not to consider the presence of the other imports in making my
determination on each of the countries for which I must make my threat determinations,
specifically Brazil and Japan.

Brazil

With respect to imports from Brazil, Brazilian capacity and production mcreased only
slightly from 1990 to 1992, and remained falrly constant between the interim periods.*

While capacity utilization rates fluctuated between 79.4 and 94.6 percent during the period of
investigation, there is evidence on the record that the excess capaclty cannot be used because
of the inability to obtain raw material.* The Brazilian imports’ share of domestic
consumption mcreased irregularly from 1990 to 1992, and decreased significantly during the
interim periods,” in spite of evidence on the record that purchasers solicited Brazilian rod
because of shortages in the United States.*

I further find that there is no evidence that Brazilian imports will have any price
suppressing or depressing effects. While there is some evidence of underselling, this
underselling occurred is associated with relatively small tonnages and does not appear to have
any effect on the market. Between 1990 and 1992, Brazilian end-of-period inventories
decreased by half, and, although there was a shght increase between the interim periods,
inventories are prOJected to decrease even further in 1993 and 1994.“

In light of the declining import penetration, generally stable Brazilian capacity, lack
of significant excess capacity, declining inventories, and lack of evidence of any likely price
suppressing or depressing effects, I find no threat of material i injury by reason of subject
imports from Brazil.

Japan

Japanese capacity decreased by 8.2 percent from 1990 to 1992. * The trend was
reversed between interim periods, but smaller increases are projected through 1994.*

“ CR at I-78; PR at II-41.

“ CR at I-78; PR at I1-41.

“ CR at 190, Table 23.

CR at I-78; PR at I1-41.

“CR at I-79 Table 18. 1 note that inventories are of limited significance in these
investigations, because most rod is manufactured pursuant to customers’ specifications. CR at
I-57; PR at II-30; CR at 1-92; PR at 11-49.

“’CR at 1-82; PR at 11-44.

S' CR at 1-84, Table 21.
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Production also declined during 1990 to 1992, but increased by 24.3 percent between the
interim periods. This growth in production is attributed to the growing demand for steel
wire rod in China.” The recent increase in capacity and production also does not support a
finding of threat because of the extremely high rate of capacity utilization: from over 86
percent in the period from 1990 to 1992, to 97.5 percent in interim 1993.® Japanese exports
to the U.S. declined as a percentage of Japanese production and increased as a percentage of
Japanese total exports by less than 1 percent.

Japanese imports’ share of domestic consumption fell from 3.0 to 2.6 percent
between 1990 and 1992, and declined to 2.5 percent in interim 1993 from 2.7 percent in
interim 1992.*" There is no indication that imports of Japanese products will have either a
price suppressing or a price depressing effect on domestic prices. The data show consistent
overselling and the record reflects that a substantial amount of the Japanese imports fill needs
that are unmet by domestic producers. Inventories of Japanese rod decreased from 1990 to
1992, although they increased between interim periods. This increase is accounted for, at
least in part, because one Japanese importer sells all of its imported rod to a specific
customer and warehouses it for that customer.*

In light of the declining import penetration, lack of significant excess capacity and
lack of any evidence of likely price suppressing or depressing effects, I find no threat of
material injury by reason of subject imports from Japan.

2 CR at I-85; PR at 11-44.
% CR at I-84, Table 21.
** CR at I-90, Table 23.
% CR at I-75; PR at I1-39.
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DISSENTING VIEWS OF CHAIRMAN NEWQUIST

Unlike my colleagues, I find that the domestic industry producing certain steel wire
rod is threatened with material injury by reason of imports of this product from Brazil and
Japan which the Department of Commerce has determined are sold in the United States at
less-than-fair-value ("LTFV").

I concur with the majority’s discussion of like product and domestic industry, and
generally concur with its discussion of the condition of the domestic industry. It is,
however, at this latter point that I begin these views.

L _ONDITION OF DOMESTIC INDUSTRY

While the majority has accurately recited the numerical indicia of the domestic
industry’s condition, in my view, they inadequately assess one significant element of the
industry’s ostensible "improvement”: the effect of the Commission’s affirmative preliminary
determinations concerning imports from Brazil, Canada' and Japan.’

Imports from these three countries accounted for nearly 12% of U.S. consumption
and more than 72% of all imports of the subject merchandise in 1992.° In June 1993, the
Commission determined that there was a reasonable indication that these imports were a
cause of material injury to the domestic industry. These determinations signalled to subject
producers and importers that, in the event of affirmative determinations by the Department of
Commerce, liquidation of imports from these three countries would soon be suspended and
the posting of a bond equivalent to the respective preliminary dumping margins required for
each subsequent importation.*

It is quite well-established that after a preliminary affirmative determination by the
Commission, suspension of liquidation is typically anticipated and, consequently, the
domestic industry often experiences some "improvement." This improvement results from a
reduction in the absolute amount of the subject merchandise imported and/or the fact that
subsequent entries are expected to be traded at a "fair value.” In a threat of injury analysis,
the effect of suspension of liquidation, or the anticipation thereof, requires a careful
assessment.

While I agree with the majority that the industry has demonstrated some
improvement, I conclude that this improvement is related to the Commission’s affirmative
preliminary determinations and the anticipation of suspension of liquidation. In my view,
this "improvement” masks the fundamental elements of problems in the industry’s
performance.

' The Commission’s investigation of imports from Canada arose from the same petition as the

investigations covering Brazil and Japan. The Commission made an affirmative preliminary
determination with regard to Canadian imports. Certain Steel Wire Rod from Brazil, Canada, Japan,
and Trinidad and Tobago, Invs. Nos. 731-TA-646 thru 649 (Preliminary), USITC Pub. 2647 (June
1993). The Department of Commerce granted a request for postponement of its final determination
with regard to Canada.

? "~ Commission practice is to exclude a Commissioner from reviewing those portions of the
majority opinion with which that Commissioner dissents. While I am wholly supportive of this
practice, in this instance, I only have access to the majority’s discussion of like product, domestic
industry, and condition of the domestic industry. Any such discussion of the effect of suspension of
liquidation and the posting of bond would normally occur in the condition of the industry section.
Therefore, I have assumed that the majority does not address this issue elsewhere in its opinion.

Report at Table 23.

*  Both suspension of liquidation and posting of bond will hereinafter be discussed as just

"suspension of liquidation."
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Finally, other elements of the industry’s condition offset apparent improvement in
other factors. The industry’s declining capital improvement and research and development
expenditures warrant particular assessment. Between 1990-92, the industry’s investment in
machmery, equipment and fixtures declined approximately 20% from $39.4 million to $31.8
million.* This decline continued between the interim periods: $19 8 million in interim 1992
compared to $17.3 million in interim 1993.° Similarly, although the industry’s research and
development expenditures increased somewhat between 1990-91, they declined 15.5%
between 1991-92, and were 28.3% lower in interim 1993 compared with interim 1992.’

Thus, while I find that the domestic industry is not presently experiencing material
injury, the industry’s improvement in interim 1993, due in part to the expected suspension of
liquidation, as well as the industry’s declining capital investment and research and
development, leads me to conclude that the domestic industry producing certain steel wire
rod remains extremely vulnerable to the adverse effects of continuing unfair imports from
Brazil and Japan.

II. CUMULATION

In reaching my affirmative threat determinations, I have cumulated imports from
Brazil and Japan with each other, as well as with imports from Canada,’ Belgium and
Germany,’ all of which are subject to investigation.
In making my cumulation determinations I considered:
(i) whether there is competition between the subject imports themselves and the domestic like
product; and (ii) whether the subject imports from each country are "negligible.” The latter
factor is more important in my analytical framework for determining whether subject imports
are appropriate to cumulate. I discuss both factors for the imports from each country below.
The cumulation provision provides, in pertinent part, that for purposes of a threat of
material injury analysis,
the Commission may cumulatively assess the volume and
price effects of imports from two or more countries if such
imports -- compete with each other, and with the like Products
of the domestic industry, in the thgg States market.' '
As ] explamed in the Flat-Rolled Carbon Steel mvestlgatlons,“ I view this language
to require scrutiny of primarily geographic and temporal competition between the subject
imports and the domestic like products; assessing competltlon on the basis of the
substitutability of these products is a lesser consideration.” Nowhere does the cumulation

l}ieport at Table 15.
Id.

Report at Table 16.
See note 1, supra.

*  Imports from Belgium and Germany are presently subject to preliminary investigations which
have effectively been "consolidated” with these final investigations. See Dissenting Views of
Chairman Newquist in Certain Steel Wire Rod from Belgium and Germany, Invs. Nos. 701-TA-359
(Preliminary), and 731-TA-686-687 (Preliminary), USITC Pub. 2760 (March 1994).

1 19°U.S.C. § 1677(7)(F)(iv)(I)(emphasis added).

"' USITC Pub. 2616 (August 1993).

2 My mterpretatlon of this language also reflects my interpretation of the Commxssxon s
traditional four factor "competition for cumulation” test. This four factor test has generally been
articulated as follows:

% 9 O w

(1) the degree of fungibility between the imports from different countries and between
imports and the domestic like product, including consideration of specific customer
(continued...)
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provision state that competmon is a function of interchangeability based upon the imported
and domestic products’ characternstncs and uses. Such competition is appropriately addressed
in the like product analysis.” In my view, once a like product determination is made, that
determination establishes some inherent level of fungibility within that like product. Only in
exceptional circumstances could I anticipate finding products to be “like," and then turn
around and find that, for purposes of cumulation, there is no reasonable overlap of
competition based upon some roving standard of fungibility. In my opinion, the record in
these investigations does not support the exclusion of any of the subject imports from
cumulation on the basis of no reasonable overlap of competition.

Rather, in my analytical framework, fungibility is more relevant to the assessment of
whether imports are negligible. In that analysns the fungibility within any like product can
be pertinent in determining what level of lmports may or may not have a discernible adverse
effect on the industry producing the like product." In this regard, I note that there is no
magical bellwether to determine negligibility. What may be negligible and without
discernible adverse impact will vary from industry to industry -- a function of both the
characteristics of the industry and its particular vulnerability to unfair imports."

A. Brazil
1. Reasonable overlap of competition

Contrary to the argument of the Brazilian respondent,' I find that there is a
reasonable overlap of competition between imports from Brazil, the other subject imports,
and the domestic like product. Twelve importers responded to the Commission’s
questionnaires and, collectively, they reported selling Brazilian wire rod in 42 of the 45
months of the perlod of investigation."” In 1992, Brazilian wire rod was sold in all four
geographic regions."

2. Negligibility

I find that imports from Brazil are not negligible. I note that Brazilian respondents
did not make any assertions to the contrary. Imports from Brazil increased irregularly during

2 (...continued)
requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of imports
from different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports from
different countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.

See, e.g., Certain Cast Iron Pipe Fittings from Brazil, Korea, and Taiwan, Invs. Nos. 731-TA-278-
280 (Fmal), USITC Pub. 1845 (May 1986), aff'd, Fundicao Tupy, S.A. v. United States, 678 F.

Supp. 898, 902 (Ct. Int’l Trade 1988), aff’d, 859 F.2d 915 (Fed. Cir. 1988).
See 19 U.S.C. § 1677(10).

" 19U.S.C. §§ 1677(7)(C)(v), 1677(T)(F)(iv).

I further note that, in my assessment of whether cumulation is appropriate for purposes of a
threat analysis, I place relatively little weight on whether imports from two or more countries are
increasing at similar rates, have similar margins of underselling, or will enter the U.S. at prices that
wxll have a depressing or suppressing effect.

Brazilian respondent’s post-hearing brief at 12.

:: gw-n-os«s (March 16, 1994).
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the period, from more than 70,000 short tons in 1990 to more than 90,000 in 1992 In

1992, imports from Brazil were valued at more than $25 million.” Although imports

declined between the mterlm periods, in interim 1993, imports from Brazil still totalled

nearly 44,000 short tons.”

Bragil Based on the foregoing, I determine that it is appropriate to cumulate imports from
razil.

B. Japan

1 nable overlap of ition

Contrary to the arguments of the Japanese respondents,” I find that there is a
reasonable overlap of competition between imports from Japan, the other subject imports, and
the domestic like product. The Japanese r zpondents argue primarily that their imports do
not compete with the domestic like product.” Sixteen importers responded to the
Commission’s questionnaires and, collectively, they reported selling Japanese wire rod in all
45 months of the period of investigation.“ In 1992, Japanese wire rod was sold in all four
geographic regions.”

2. Negligibility

As discussed above, in my analytical framework, lack of fungibility between subject
imports and the domestic like product is more relevant to whether imports from any one
country are negligible and without discernible adverse effect on the domestic industry. The
Japanese respondents assert both that their imports are not fungible and that they are
otherwise negligible.” I address each in turn and find that imports from Japan are not
negligible.

The Japanese respondents argue that their imports are primarily of four spec1ahzed
products either not produced or produced only in limited quantities by domestic producers.”
The record, however, demonstrates otherwnse The Commission gathered data on production
of eight gecialty steel wire rod products.® Domestic producers produced all eight
products.” For five of these products, U.S. producers produced more than was imported
from Japan; for two of these products more was imported from Japan than was produced by
domestic producers; for the remaining one product, U.S. production and imports from Japan
were relatively equal.® Further, J apanese respondents concede that more than 15% of
imports from Japan are of non-specnalty steel wire rod which is completely fungible with
the domestic like product.*

: Report at Table 22.

2 See, e.g., Japanese respondents’ pre-hearing brief at 4-15; Japanese respondents’ post-hearing
briezi_: at 20-25.

Id.
:; %dNV-R-OSG (March 16, 1994).
® g'e, e.g., Japanese respondents’ pre-hearing brief at 4-15, 21-22, 31-33; Japanese
respondents’ post-hearing brief at 20-25.
Japanese respondents’ pre-hearing brief at 10-11.
» Report at Table 4.
2
Id.
R
3 Japanese respondents’ pre-hearing brief at 10-11.
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In addition, although imports from Japan declined from nearly 110,000 short tons in
1990 to approxxmately 90,000 in 1992, the 1992 level was roughly equal to that of imports
from Brazil which, as discussed above I find not to be negligible. In 1992, imports from
Japan were valued at nearly $50 million.” Further, after declining between 1990-92, imports
from Japan increased by approximately 8% between the interim periods.*

Based on the foregoing, I determine that it is appropriate to cumulate imports from
Japan.

C.  Canada”
1. R n verl mpetition

I find that there is a reasonable overlap of competition between Canadian imports,
other subject imports, and the domestic like product. I note that Canadian respondents did
not argue to the contrary.* Six importers responded to the Commission’s questionnaires and,
collectively, they reported selling Canadian wire rod in all 45 months of the period of
mvestngejt}non In 1992, Canadian wire rod was sold primarily in two of the four geographic
regions.

2. Negligibility

I find that Canadian imports are not negligible and note that Canadian respondents
did not argue to the contrary. Imports from Canada were the largest of any of the subject
countries, increasing from more than 376,000 short tons in 1990 to ) nearly 540,000 in 1992.”
In 1992, imports from Canada were valued at nearly $193 million. Between the interim
period, Canadian imports declined by 0.5%.*
Canad Based on the foregoing, I determine that it is appropriate to cumulate imports from
anada.

D.  Belgium®

Whether to cumulate imports from Belgium with those from the other countries is, in
my view, the most difficult cumulation issue presented by these investigations. It is
important to note, however, that the Belgian respondents did not provide testimony or other
information concerning the mdustry in Belgium. As imports from Belgium are subject to a
prellmmary mvestlgatlon it would be appropriate to make an affirmative determination based
upon American Lamb,* particularly in the context of threat of material injury. This lack of
information notwithstanding, however, my determination to cumulate imports from Belgium
is based upon the limited available data as discussed below.

2 Report at Table 22.
Id

” *
oI

% See note 1, supra.

% Canadian respondents’ post-hearing brief at 67.

:;’ INV-R-036 (March 16, 1994).

Id.

®  Report at Table 22.

o (- A

41 I_d_;

“ Tt must be recalled that imports from Belgium and Germany are subject to a preliminary
investigation and, therefore, are governed by a different causation standard than those imports subject
to a final investigation.

American Lamb Co. v, United States, 785 F.2d 994 (Fed. Cir. 1986).
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1. R nable overl f competition

I find that there is a reasonable overlap of competition between Belgian imports,
other subject imports, and the domestic like product. Three importers responded to the
Commission’s questionnaires and, collectively, they reported selling Belgian wire rod during
at least one month of each year of the period of investigation.“ In 1992, Belgian wire rod
was sold in two of the four geographic regions.*

2. Negligibility

Contrary to the arguments of respondents from Canada and Japan,* I find that
imports from Belgium are not negligible. Although imports from Belgium totalled only
slightly more than 100 short tons in 1990, by 1992 they had increased more than ten-fold to
1357 short tons.” And the increase between the interim periods (January to September) was
even more dramatic: 1028 short tons in interim 1992 compared with 23,231 short tons in
interim 1993.“ Belgian imports in interim 1993 were valued at more than $7 million,
compared to just $389,000 in interim 1992.°
Belei Based on the foregoing, I find that it is appropriate to cumulate imports from

elgium.

E. Germany™
L. mmmmmw

Contrary to the argument of one German respondent,” I find that there is a
reasonable overlap of competition between imports from Germany, other subject imports, and
the domestic like product. Seven importers responded to the Commission’s questionnaires
and, collectively, they reported selling German wire rod in all 45 months of the
investigation. "In 1992, German wire rod was sold in all four geographic regions.”

2. Negligibility

Contrary to the argument of one German respondent as well as respondents from
Canada and Japan,* I find that imports from Germany are not negligible. Imports from
Germany more than tripled between 