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In July 1992, the U.S. International Trade Commission determined that an
industry in the United States was materially injured by reason of imports from
Canada of softwood lumber, (USITC Publication No. 2530 (July 1992)). The
Commission's determination was appealed to Binational Panel Review (Binational
Panel) under Article 1904 of the United States-Canada Free Trade Agreement, and
on July 26, 1993, the Binational Panel remanded the Commission's determination
(USA-92-1904-02). The attached views were submitted to the Binational Panel in

response to the remand.
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PUBLIC VERSION

VIEWS OF CHAIRMAN NEWQUIST, VICE CHAIRMAN WATSON,
AND COMMISSIONER ROHR

Pursuant to the decision of the Binational Panel in Softwood Lumber from Canada,
USA 92-1904-02, (July 26, 1993), and based on the evidence on the record, we determine in
this remand investigation that an industry in the United States is materially injured by reason
of imports of softwood lumber from Canada that the Department of Commerce has
determined are subsidized.

A. Like product and domestic industry

Our original findings concerning the like product and domestic industry were not
challenged before the Panel, and were not subject to the Panel’s remand instructions. We
therefore adopt our original determination that the like product is all softwood lumber,
including all remanufactured lumber products within the scope of Commerce’s investigation.'
We also adopt our original determination that there is one domestic industry producing the
like product, consisting of mill operators, including remanufacturers and manufacturers of
bed frame components, and do not exclude any producers from the domestic industry.’

B. Conditions of competition and condition of the industry

In our original determination, we discussed at length the condition of the domestic
industry, including the conditions of competition in the industry.” No party challenged our
conclusions in this regard. We therefore adopt our original views for purposes of this
remand investigation.

In each investigation, the Commission considers the relevant economic factors that
have a bearing on the state of the industry in the "context of the business cycle and
conditions of competition that are distinctive to the affected industry." There are two
cyclical and competitive conditions particularly relevant to our analysis in this investigation:
(1) restricted timber supplies, which resulted in significant increases in the price of softwood
logs, the principal cost in lumber production, in all regions of the United States; and (2)
declining demand for lumber during the period of investigation.

We recognized in our original determination, and no party disputes, that these factors
adversely affected the domestic lumber industry during the period of investigation. This fact,
however, does not answer the question the statute requires us to answer in this investigation -
- whether the domestic softwood lumber industry is materially injured by reason of
subsidized imports of softwood lumber from Canada. While we may consider alternative

! Softwood Lumber from Canada, Inv. No. 701-TA-312 (Final), USITC Pub. 2530 (July 1992)
(hereinafter Softwood Lumber) at 3-11.

21d. at 11, 13.

*Id. at 14-22. Chairman Newquist and Commissioner Rohr specifically adopt their original
conclusion that the domestic industry is currently experiencing material injury. Id. at 22 n.78. They
note that their conclusion that the domestic industry is currently experiencing material injury was not
challenged on review before the Panel.

“19 U.S.C. § 1677(7)(C)(iii). See H.R. Rep. No. 317, 96th Cong., 1st Sess. 36 (1979); S. Rep.
No. 249 at 88.



causes of injury, we do not weigh causes.’ Thus, even if we were to conclude that the
adverse effect of timber supply constraints and declining demand have been greater than the
adverse effects of subsidized imports, an affirmative determination nonetheless would be
warranted under the statute.® Moreover, we may also consider whether factors other than the
subsidized imports, such as declining demand and timber supply constramts have made the
industry more susceptxble to the effects of the subsidized imports.’

Fundamentally, in this investigation, the question before us is whether, as the
Canadian respondents argue, the admitted material injury to the domestic industry is solely
due to declining demand and timber supply constraints, or whether, as the domestic industry
argues, material injury to the domestic industry is also by reason of subsidized imports from
Canada as well. Much of the record evidence is ambiguous and could support either view
and, obviously, reasonable minds may differ as to the conclusions to be drawn from the
evidence. We conclude, however, that the evidence more fully supports the domestic
industry’s proposition, and therefore determine that the domestic industry is materially
injured by reason of subsidized imports of softwood lumber from Canada.

C. Material injury by reason of idi adian_imports
As the Panel recognized, the impact of imports on domestic sales and prices is

greater when, first, imports are available in significant volumes (absolute or relative to total
consumption); second, consumers are unwilling to purchase significantly more of the product

’ H.R. Rep. No. 317, 96th Cong., 1st Sess. 47 (1979). The Commission need not determine that
subsidized imports are the only cause of harm to the domestic industry. E.g., Encon Industries, Inc.
v. United States, Slip op. 92-164 (Sept. 24, 1992) at 5; USX Corp. v. United States, 682 F. Supp. 60,
67 (1988).

Chairman Newquist and Commissioner Rohr note that the Commission need not determine
that subsidized imports are the principal or a substantial cause of material injury, see S. Rep. No. 249
at 57 ("Any such requirement has the undesirable result of making relief more difficult to obtain for
industries facing difficulties from a variety of sources; such industries are often the most vulnerable to
subsidized imports.") only whether subsidized imports are a cause of injury. E.g., Granges
Metallverken AB v. United States, 716 F.Supp. 17, 25 (Ct. Int’] Trade 1989).

Vice Chairman Watson interprets the statute’s causation requirement in a different manner.
Vice Chairman Watson notes that the courts have interpreted the statutory requirement that the
Commission consider whether there is material injury "by reason of" the subject imports in a number
of different ways. Compare, e.g., United Engineering & Forging v. United States, 779 F. Supp.
1375, 1391 (Ct. Int’] Trade 1991) ("rather it must determine whether unfairly-traded imports are
contributing to such injury to the domestic industry. Such imports, therefore need not be the only
cause of harm to the domestic industry." (citations omitted)) with Metallverken Nederland B.V. v.
United States, 728 F. Supp. 730, 741 (Ct. Int’l Trade 1989) (affirming a determination by two
Commissioners that "the imports were a cause of material injury") and USX Corporation v. United
States, 682 F. Supp. 60, 67 (Ct. Int’l Trade 1988) ("any causation analysis must have at its core, the
issue of whether the imports at issue cause, in a non de minimis manner, the material injury to the
industry. . .") and Maine Potato Council v. United States, 613 F. Supp. 1237, 1243 (Ct. Int’l Trade
1985) (in whxch the Court declined to issue a further remand even though the ITC determination refers
to whether or not imports were a "material cause" of the domestic industry’s injury).

Accordingly, Vice Chairman Watson has decided to adhere to the standard articulated by
Congress in the legislative history of the pertinent provisions, which states that the Commission must
satisfy itself that, in light of all the information presented, there is a "sufficient causal link between the
subsidization and the requisite injury." S. Rep. No. 249 at S8.

¢ Chairman Newquist and Commissioner Rohr note that such a hypothetical conclusion would
re(ziui:&]?recisely the weighing of causes which Congress has directed the Commission not to
undertake.

7 Iwatsu Electric Co., Ltd. v. United States, 758 F. Supp. 1506, 1512 (Ct. Int’l Trade 1991) ("the
woes of the domestic industry were exacerbated by LTFV imports.")
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even if the prices go down (demand is inelastic); and, third, consumers view the imported
and like product as close substitutes. All three conditions are satisfied in the case of the
softwood lumber industry.® As the Commission has noted, and the Panel agreed, in a
competitive market for price sensitive commodity products such as lumber, "the impact of
seemingly small import volumes and penetrations is magnified in the marketplace."” This is
particularly true when, as here, demand is inelastic and there is negligible third-country
import competition. "

1. Volume of imports

Significantly, in this investigation we are not examining the effects of a small volume
of imports. As the Panel recognized, subsidized Canadian imports retained a significant
share of the U.S. market throughout the period of investigation."! At the same time that U.S.
demand was declining, subsidized imports of Canadian lumber accounted for approximately
28 percent of U.S. consumption throughout the period of investigation. Thus, this is not a
case where a small import volume causes material injury because of the nature of the
product, the industry, or the market. Rather, in this case, the large volume of imports of
subsidized lumber perforce has had a significant impact on the domestic industry.

Widely accepted economic principles applied to the facts of record on the nature of
the marketplace for softwood lumber buttress our conclusion. As all parties agree, the
market for softwood lumber is highly competitive, with large numbers of buyers and sellers
in both Canada and the United States, and rapid dissemination of information about price.
The parties do not appear to disagree fundamentally that market prices are determined by the
interaction of overall supply and demand.

In this investigation, however, 28 percent of the supply is unfairly traded. We are
required by the statute to determine whether there is material injury to the domestic industry
by reason of the subsidized imports from Canada. In making this determination, we consider
the impact of the unfairly traded imports, and not just the effects of the unfair practice. We
cannot therefore look just to what would be the case if that 28 percent of supply were fairly
traded. Rather, we must consider what effect the 28 percent of supply that is unfairly traded
has on the domestic industry. If, as Canadian respondents themselves contend, supply and
demand determine market prices, it is inconceivable as a matter of economic logic that prices
would not have been higher were it not for the significant volume of subsidized imports.'

* The Panel specifically affirmed our original determination that imported and domestic lumber are
highly substitutable for one another. Panel determination at 28.

° Panel determination at 28. Certain Carbon Steel Products from Spain, Inv. Nos. 701-TA-155,
157-160 & 162 (Final), USITC Pub. 1311 (Dec. 1982) at 17. USX Corp. v. United States, 655 F.
Supp. 487, 490 (Ct. Int’l Trade 1987)(inherent product fungibility and price sensitivity "make small
quantities of imports particularly significant in the U.S. market."); Shop Towels from Bangladesh, Inv.
No. 731-TA-514 (Final), USITC Pub. 2487 (March 1992) at 20 (price very important despite quality
differences).

' See Certain Light-Walled Rectangular Pipes and Tubes from Argentina, Inv. No. 731-TA-409
(Final), USITC Pub. 2187 (May 1989) at 11-12.

"' We continue to include imports from Quebec in our analysis. In response to the Panel’s
instructions on remand, our reasons for this conclusion are set out in detail below.

? Vice Chairman Watson notes that the economic analysis performed by the Commission’s Office
of Economics supports a conclusion that the subject imports had significant negative price and revenue
effects on the domestic industry during the period of investigation. See Office of Economics
Memorandum EC-P-039 (June 22, 1992) at 28, 31, Tables 1 and 4; Office of Investigations
Memorandum INV-Q-174 (October 14, 1993), Attachment C at 2.
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We do not, however, rely solely on this basic analysis for our affirmative
determination. Subsidized Canadian lumber imports have demonstrable price effects, as
discussed below. However, if the nature of the lumber market is as the Canadian
respondents contend, an affirmative determination is warranted.

2. Price effects of imports

As we found in our original determination, consideration of the price effects of
subsidized imports of lumber is complex. We concluded, based on our evaluation of the
evidence on the record and the arguments of the parties, that the significant volume of
subsidized Canadian imports had significant price suppressing effects and, therefore, we made
an affirmative determination. Having reviewed the record in this case, both the information
obtained originally, and that gathered on remand, as well as the arguments of the parties, we
reach the same conclusion on remand.

Under the conditions of competition in this market, economic reality dictates that
price increases, all other things being equal, will closely follow industry-wide cost increases.
Here, however, the domestic industry’s costs increased more than did prices, resulting in
dismal financial performance. The effects of the significant volume of subsidized imports of
Canadian lumber on prices in part explain the price suppression suffered by the domestic
industry.

By contrast, the recession and other causes do not fully account for material injury to
the domestic industry. In fact, the adverse effects of these factors caused the industry to be
more susceptible to the injurious effects of subsidized imports. Increasing log costs exert a
negative influence on operating returns of the industry, creating a situation in which
increased prices are necessary to prevent a serious deterioration in the industry’s profit and
loss position. It is also indisputable that declining demand makes the price increases
necessary to offset the increased costs more difficult to achieve.

There can be no dispute that the domestic industry’s cost increases far outstripped
price increases during the period of investigation, resulting in a severe cost/price squeeze,
depressing the operating returns of the industry.” The inability of producers to pass along
cost increases to customers is a hallmark of price suppression. Indeed, the Canadian
respondents did not dispute that the domestic industry’s costs increased more and faster than
prices -- they merely argued that the failure of prices to keep up with cost increases was due
to declining demand, and not imports.' The record evidence, however, indicates otherwise.

The Panel directed us, should we again find price suppression by reason of imports,
to address the question whether price increases would otherwise have occurred."” The
Panel’s decision in this regard was apparently based on the conclusion that the Commission
failed to calculate the relative impact of the decline in demand for lumber, and failed to
distinguish prior determinations discussing the impact of a cyclical downturn on prices.'®

" This is reflected in the increased ratio of cost of goods sold to net sales and the poor financial
performance of the industry during the period of investigation. Softwood Lumber at A-53, Table 23.
The ratio of cost of goods sold to net sales increased from 87.6 percent in 1988 to 92.9 percent in
1991. Id. The ratio of direct materials costs to total costs increased throughout the period of
investigation. Id. at A-55, Table 24. Softwood log costs are the principal material costs of softwood
lumber producers. While the domestic industry’s cost of goods sold increased 6.5 percent per
thousand board feet during the period of investigation, and direct materials costs increased 12.2
percent, sales value increased only 0.5 percent. Id. at A-53, Table 23, A-54, Table 24.

" Canadian respondents’ pre-hearing brief at 18-21.

'* Panel determination at 49.

' Id. at 48.



At the outset, we note that Canadian respondents’ arguments on remand concerning
this issue misinterpret the statutory provision on which they rely. Canadian respondents
argue that, in order to find price suppression under the statute, the Commission must
conclude that "significantly greater lumber price increases should have occurred during the
period of investigation.""” Thus, Canadian respondents argue that since demand for lumber
declined, prices would not have increased significantly, and therefore the Commission cannot
make an affirmative determination based on price suppression. This analysis, however, is
not contemplated by the statute.

The statute provides that, in evaluating the effect of subsidized imports on prices, the
Commission shall consider whether "the effect of imports of such merchandise otherwise

. . . prevents price increases, which otherwise would have occurred, to a significant
degree.""® As indicated by the punctuation, the phrase "to a significant degree" modifies the
phrase "prevent price increases," not the phrase "which otherwise would have occurred." In
other words, the Commission must determine that there is significant price suppression by
reason of imports, not that prices would otherwise have increased significantly.

This has been our consistent interpretation of the statute. We are aware of no case
in which the Commission has analyzed "whether prices would otherwise have increased
significantly” in assessing the question of price suppression. The legislative history of the
provision supports our interpretation. "With respect to prices in the United States of the like
product, the ITC would consider . . . whether such imports have depressed or suppressed
such prices to a significant degree.""” "With regard to price effect, the ITC shall consider
whether domestic prices are being significantly undercut or suppressed."” If the effect of
imports is to prevent even relatively modest price increases which otherwise would have
occurred, the Commission may find significant price suppression.

Moreover, the statute provides first that the Commission shall consider whether
“there has been significant price underselling by the imported merchandise," and then goes
on to direct the Commission to determine whether "the effect of imports of such merchandise
otherwise" causes price suppression.” Thus, it is clear on the face of the statute that the
absence of underselling does not preclude the Commission from finding price suppression.
The CIT has confirmed this interpretation. "[TJhe statute does not require [the Commission]
to assess the price depressing or suppressing effects of imports in any particular manner."*

The Panel instructed that we make explicit the basis for our conclusion, which is
implicit in any finding of price suppression, that prices would otherwise have increased.”
The undisputed facts concerning the conditions of supply and demand in the lumber market
support our conclusion. In a competitive market, which all parties agree the lumber market
is, an increase in the cost of industry’s primary input, softwood logs, will, all else being
equal, cause an inward shift in the industry’s supply curve. There is no dispute that the
domestic industry experienced a significant increase in the cost of its major input, softwood
logs.* In a market characterized by inelastic demand, which all parties agree the domestic
lumber market is, the effect of such a shift is to "cause[] equilibrium price to rise

"7 Canadian respondents’ brief on remand at 6.

19 U.S.C. § 1677(7)(C)(ii)T).

'S. Rep. No. 249, 96th Cong., 1st Sess. 87 (1979).

* H.R. Rep. No. 317, 96th Cong., 1st Sess. 73 (1979).

219 U.S.C. § 1677(T)(C)Gi){).

? CEMEX, S.A. v. United States, 790 F. Supp. 290, 299 (Ct. Int’l Trade 1992), aff’d, 989 F.2d
1202 (Fed. Cir. 1993).

Panel determination at 49.

* As we found in our original determination, this increase in costs was experienced throughout the

industry, in all geographic regions, and by producers of all sizes. Softwood Lumber at 22.
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substantially. . . ."* Indeed, given the inelastic demand for lumber,” domestic groducers
should be able to pass cost increases along to customers almost dollar for dollar.” This
clearly did not happen in the lumber industry during the period of investigation.

Canadian respondents make much of the statement in Coated Groundwood Paper
from Belgium, Finland, France, Germany, and the United Kingdom that "prices are expected
to soften during the downturn in the business cycle."* Contrary to Canadian respondents’
belief, apparently shared to some extent by the Panel,” this is not a statement of immutable
economic principle, but a conclusion based on the operation of the business cycle particular
to the coated groundwood paper industry.” Moreover, it is not binding as to the question
whether prices would otherwise have increased in the lumber industry.” In Coated
Groundwood Paper, the Commission found that, in light of the business cycle distinctive to
the coated groundwood paper industry and the conditions of competition in the domestic
market, prices for coated groundwood paper would not be expected to increase during a
downturn in the business cycle. Of course, the lumber industry and lumber market are not
characterized by the same business cycle and conditions of competition as the coated
groundwood paper industry and market.” Statements concerning expected price trends in the
coated groundwood paper industry simply have no bearing on expected price trends in the
lumber industry. Given the conditions of competition in the lumber industry, specifically the
significant increase in the industry’s costs of production and inelastic demand, price increases
would have been expected during the period of investigation.

25

E.g., Nicholson, Microeconomic Theory, 4th ed., 413 (1989).

% Memorandum EC-P-039 (June 22, 1992) at 21.

7 This is true despite the fact that individual producers in a competitive industry are price takers.
We are concerned with changes in the industry’s costs, which affect the determination of market
prices. That individual producers are price takers does not change our conclusions based on shifts in
the industry’s supply curve, which affect the prices all producers can obtain in the market. The
Commission makes determinations based on its consideration of the effect of imports on the domestic
producers "as a whole.” See 19 U.S.C. § 1677(4)(A).

% Inv. Nos. 731-TA 487-90 and 494 (Final), USITC Pub. 2467 (Dec. 1991) at 21.

” Panel determination at 48.

* To the extent this statement reflects economic principles, it merely reflects the fact that an inward
shift in demand or an upward movement along a demand curve results in a lower equilibrium market
price, assuming all else remains the same, including supply. However, supply is not constant in the
real world. Thus, while a decline in demand will exert downward pressure on prices, prices may or
may not actually decline, depending on such factors as changes in supply and the relative shapes of the
demand and supply curves. It is also clear that the nature of the market and the product at issue will
affect actual price movements.

* Factual similarities in cases involving different industries "do not require similar conclusions."
Maine Potato Council v. United States, 613 F. Supp. 1237, 1244 n.7 (Ct. Int’] Trade 1985).
Commission determinations are sui generis, and the Commission’s determination in each case "must be
based on the particular record at issue including the arguments raised by the parties.” Asociacion
Colombiana de Exportadores de Flores v. United States, 693 F. Supp. 1165, 1169 n.5 (Ct. Int’l Trade °
1988) (emphasis deleted). Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1087-88 (Ct.
Int’l Trade 1988); Armstrong Bros. Tool Co. v. United States, 483 F. Supp. 312, 328-29 (Cust. Ct.),
aff’d, 626 F.2d 168 (CCPA 1980).

32 The Commission found that the coated groundwood paper industry was characterized by a five
year price/investment cycle. An assumption underlying the business cycle was continued steady
increases in demand. As demand increased and capacity utilization increased, supplies tightened,
prices and {)roﬁts rose, attracting increased imports and inducing some producers to add capacity.
Subsequently, capacity utilization, prices, and imports would decline, until demand rose sufficiently to
start the upward trends. Coated Groundwood Paper at 5-6. We do not find that such a cycle exists in
the lumber industry. In particular, there is nothing in Coated Groundwood Paper to suggest that
demand and supply conditions in that market are the same as in the lumber market.

6



It is of course true that demand also plays a role in determining market prices, and
demand for lumber declined during the period of investigation. From 1988 to 1991,
consumption of lumber declined 12.7 percent, while the domestic industry’s costs, on a per-
unit basis, increased 10 percent.” Domestic supply of lumber is more elastic than demand.*
Under these circumstances, relatively equivalent shifts in demand and supply would be
expected to result in a greater price increase as a result of the shift in supply than the price
decrease resulting from the shift in demand, and thus a higher market price. Thus, despite
declining demand, the increased costs of producing lumber during the period of investigation
should have resulted in overall price increases.” This did not happen. At the beginning of
the fourth quarter of 1991, composite price levels were at approximately the same level as in
January 1990. While the pricing data do show increases at various times during the period,
lumber prices did not show sustained overall increases as would otherwise be expected.”

Other evidence in the record also supports the conclusion that price increases should
have occurred as a result of increased costs over the period of investigation. The volume of
domestic lumber production declined 4.8 percent from 1990 to 1991.* By-product
production, by its very nature, declined to a commensurate degree, yet by-product revenues
increased 9 percent while lumber revenues declined 4 percent.” Clearly, prices for by-
products increased. Similarly, plywood prices increased at a faster rate than lumber prices
during the period, despite the fact that log costs are a less significant portion of plywood
production costs than lumber costs, and thus increased log costs exerted less upward pressure

* Softwood Lumber at A-24, Table 2, and A-55, Table 24. In our calculation of the financial
performance indicators of the domestic industry, we treated by-product revenues as a reduction in
costs. While this is a reasonable method of dealing with those revenues in order to obtain an accurate
picture of the performance of the industry on softwood lumber operations, it affects the calculation of
cost of goods sold. By-product revenues, on a per-unit basis, increased 28.1 percent from 1988 to
1991. Id. Since we are concerned with the actual costs of producing lumber, we have not subtracted
by-product revenues in our analysis of whether prices increases would otherwise have occurred. There
is no evidence in the record to suggest that other factors, such as technological changes or changes in
the number of producers, had any significant effect on lumber supply during the period.

* Memorandum EC-P-039 at 8, 21.

* Our determination does not depend on a precise quantification of the shifts in supply and
demand. Nor do we attempt to predict a specific equilibrium market price which would have obtained
as a result of those shifts. We simply conclude that, given the relative equivalence in the decline in
demand and increase in industry costs, these shifts would have been expected to result in increased
prices.

% Softwood Lumber at A-85, Figure 6. Prices for most products showed the largest increases
between the fourth quarter of 1991 and the first quarter of 1992. Price increases during this period
were reportedly due, at least in part, to the initiation of this investigation and Commerce’s imposition
of preliminary countervailing duties on March 6, 1992. Softwood Lumber at A-86 & n.89, citing
Random Lengths, yardstick at 1 (March 1992). We therefore do not give much weight to those
increases. See USX v. United States, 655 F. Supp. 487, 492 (Ct. Int’l Trade 1987). They do,
however, demonstrate the responsiveness of prices to events in the market.

 We note that lumber prices respond rapidly to events affecting lumber supply. Thus, for
instance, "lumber prices increased following the U.S. Government’s spring 1990 decision to withhold
logging permits for some federal lands in the Pacific Northwest as a means of preserving the habitat of
the Northern Spotted Owl." Softwood Lumber at A-86. However, this increase in price was not
sustained, despite increasing costs.

* Softwood Lumber at A-24, Table 2.

¥ Softwood Lumber at A-55, Table 24, A-53, Table 23.
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on plywood prices.” On the whole, we find that the record supports the conclusion that
price increases in the U.S. lumber market "would otherwise have occurred."

The question remaining for us is whether subsidized imports of Canadian lumber are
a cause of the price suppression experienced by the domestic industry. Our review of the
evidence convinces us that subsidized imports of Canadian lumber "prevent[ed] price
increases, which otherwise would have occurred, to a significant degree."* In our original
determination, we relied on evidence indicating that imports of subsidized Canadian spruce-
pine-fir (SPF) played a significant role in the U.S. market, limiting potential increases in the
prices of not only U.S. produced SPF, but other species as well.” In addition, we found that
subsidized Canadian imports do not face the same cost pressures as the domestic industry.”
We concluded that a comparison of the performance of U.S. lumber producers on their
operations producing softwood lumber and their operations producing wood products and
other building materials confirmed the conclusion that timber supply constraints and declining
demand were not the only causes of injury to the domestic softwood lumber industry.*

In this remand determination, we find that the price suppressive effect of the
Canadian imports is evidenced by a number of facts. First, comparison of price indices
shows that Canadian prices tended to rise more slowly and fall more rapidly than domestic
prices. Second, the price of subsidized Canadian imports, particularly SPF, has a dominant
impact on lumber prices in the U.S. market. Third, the weighted average composite U.S.
price in the Northern market, where Canadian import penetration is highest, is lower than
that price in the Southern market, where import penetration is lower.” Finally, the disparity
between the performance of domestic softwood lumber producers’ lumber operations and
their wood products and other building materials operations, supports the conclusion that
declining demand and timber supply constraints do not fully account for the material injury to
the domestic industry.

Comparing trends in composite price indices for U.S. and Canadian lumber indicates
that, during the period of investigation, prices for imported subsidized Canadian lumber
increased more slowly, and declined more rapidly, than did U.S. lumber prices.“ In the
latter part of the period of investigation, as U.S. prices showed recovery, reportedly due in
part to the initiation of this investigation, prices of imported Canadian lumber continued to
rise more slowly.” The vast majority of imported Canadian lumber is SPF.® Thus, trends
in Canadian lumber prices are significantly influenced by trends in imported SPF prices.

“ Coalition Pre-hearing brief at Figure 18. In this regard, we note that, in the preliminary
investigation, Canadian respondents argued that
[blcause plywood does not face import competition, plywood prices provide a useful
benchmark against which to compare the performance of softwood lumber in order to
judge whether or not U.S. lumber prices are being suppressed or depressed by
Canadian imports.
Post-conference brief on behalf of the Canadian Forest Industries Council and the Government of
Canada at 15. We find it extraordinarily disingenuous of Canadian respondents to have subsequently
changed their position and argued not only that cross sectoral comparison in this case is
methodologically unsound, but improper as a matter of law. In our view, the particular comparison
we undertook in this case is neither.
419 U.S.C. § 1677(T)(C)(i)( ).
“ Softwood Lumber at 31.
© Id. at 32-33.
“Id. at 33-34.
“ See Additional Views of Vice Chairman Watson fur further discussion of the impact of the
subject imports on the Northern region.
% Coalition Pre-hearing Brief at 61-62.
“ Coalition brief on remand at Figure 5.
“ Softwood Lumber at A-68.



Specific comparisons of SPF price trends and price trends for other species also show
that, during the period of investigation, SPF prices fell more rapidly or increased more
slowly than did prices for other species.” As discussed below, SPF remains the dominant
species group sold in the United States. Information obtained on remand supports the
conclusion that SPF prices, which are predominantly import prices, have a significant effect
on lumber prices overall.® Producers, importers, and purchasers consistently indicated that
competing quotes were important in establishing transaction prices.” Several Canadian
producers and U.S. importers and wholesalers distributing imported Canadian lumber, i.e.,
primarily SPF, were identified as tending to lead prices or having a significant impact on
prices in the U.S. market.” The majority of questionnaire respondents who identified a
particular species as a reference for establishing transaction prices for sales of other species
specified SPF.”

The Panel determined that the evidence on which we relied in concluding that
subsidized Canadian SPF has a significant influence on U.S. prices, limiting potential price
increases, was insufficient to support our conclusion, because it was based on information
relating to a period prior to the period of investigation in this case.* The Panel’s conclusion
was based on its determination that a decline in the relative market share of SPF compared to
southern yellow pine (SYP) precluded the Commission from relying on information

*# Coalition Pre-hearing Brief at Appendix A, Figures 22-24.

Contrary to respondents’ assertion, Canadian Complainants’ Joint Brief on remand at 12, the
Commission never concluded that the pricing data were not probative on the issue of causation. We
did conclude in our original determination that the usefulness of the pricing data in the record was
limited for the purpose of reflecting price comparisons. Softwood Lumber at 30. However, as we
explicitly stated, id. we were satisfied with its accuracy, and that it reflected price trends in the
market. Thus, an analysis of price trends is entirely consistent with our prior statement concerning the
usefulness of the pricing data.

* Canadian respondents argue that the questionnaire responses obtained on remand are insufficient
to support a finding of causation. Canadian Complainants’ Joint Brief on remand at 11. Contrary to
respondents’ assumption, evidence in a title VII investigation is not limited to "actual empirical data."
Id. Moreover, questionnaire responses discussing subjective matters are "data" on which the
Commission may rely. Maine Potato Council v. United States, 617 F. Supp. 1088, 1090 (Ct. Int’l
Trade 1985). The Commission is not required to ensure that the information on which it relies is
"consisten[t] with some ambiguous level of scientific reliability." Alberta Pork Producers’ Mktg. Bd.
v. United States, 669 F. Supp. 445, 463 (Ct. Int’l Trade 1987). Title VII proceedings are
investigatory in nature, not adjudications. H.R. Rep. No. 317, 96th Cong., 1st Sess. 77 (1979); S.
Rep. No. 249, 96th Cong., 1st Sess. 100 (1979). Nothing in the statute limits the Commission to
considering any particular type of evidence in making its determinations. It is the Commission’s task
to consider the evidence, whatever its nature, determine its probative value and weight, and make a
determination. See Copperweld Corp. v. United States, 682 F. Supp. 552, 564 (Ct. Int’l Trade 1988).

' Memorandum INV-Q-174, Attachment A at 3, 7, 11.

5 Canadian respondents make much of the fact that one of the companies identified in this context
is[ * * * ], a domestic producer. However, [ * * *

1
* Memorandum INV-Q-174 (Oct. 14, 1993), Attachment A at 1-2, 5, 9. Of 122 responses for
different markets where a species was identified as a reference for establishing prices, 93 responses
identified SPF.
* Panel determination at 41-42.



concerning the significance of SPF prices from a period when SPF held the largest share of
the market.”

With all respect for the Panel’s consideration of the record evidence, we find that
market conditions have not changed since the time the studies on which we relied were
conducted, so as to invalidate the conclusion that SPF prices have a significant influence.
The Panel found that a "reversal" in market share between SPF and southern yellow pme
(SYP) indicated a significant change in market conditions.” This reversal, however, is
illusory. Between 32 and 39 percent of all SYP produced is, and has been since 1986 and
throughout the period of investigation, pressure treated.” Although we did not exclude
pressure treated lumber from the like product, it does not compete directly with other lumber
for the same applications.® Pressure treated lumber occupies a unique sector of the lumber
market, with specific applications, for which untreated lumber is not often used. Most other
lumber, including specifically SPF, is not suitable for pressure treating, and thus does not
compete with SYP for use as pressure treated lumber.” While SYP which is not pressure
treated does compete with other species for the same uses, it does not occupy as significant a
share of the softwood lumber market as SPF.“ Taking this into account, SPF has accounted
for the single largest portion of U.S. consumption of softwood lumber throughout the period
of investigation, as it did at the time the studies on which we relied were written.®

The record demonstrates that the proportion of production accounted for by each of
the various species of softwood lumber has remained stable in both the United States and
Canada since 1986, including the period of investigation.” In addition, questionnaire
responses do not indicate that there have been significant changes in the market that would
lessen the importance of SPF identified in the studies on which we relied.® Price
correlations on the record demonstrate that the prlces of various species tend to move
together, maintaining fairly constant differentials.* As the single largest spec1es consumed in
the U.S. market, over 75 percent of which is subsidized Canadian imports,” SPF prices
continue to have a significant influence on prices in the U.S. market.

As discussed above, SPF prices, and Canadian lumber prices in general, fell more
rapidly and increased more slowly during the period of investigation than did U.S. lumber
prices. Canadian producers did not experience the severe cost/price squeeze experienced by
the domestic mdustrz Canadian producers log costs did not increase as steeply as did the
domestic industry’s. Consequently, prices of subsidized Canadian lumber did not have to
increase as much to keep pace with increases in Canadian log costs.” Since, as we found in

S1d at42.
% 1d.
57 S - Softwood Lumber at A-31.
Thus, for instance, we did not consider prices for pressure-treated SYP.
* More than 80 percent of all pressure treated lumber produced in the United States is SYP.
Softwood Lumber at A-31, Table 6 n.5.
% Indeed, excluding pressure treated SYP, SYP at best occupies third place in the market, behind
SPF and Douglas fir. Softwood Lumber at A-31, Table 6.
¢! Softwood Lumber at A-8.
© Softwood Lumber at A-31, Table 6, and A-66, Table 33.
© Of the 101 market area responses 1dent1fymg a reference species, 39 identified changes in the
reference species. Of those, 29 referred to increased dominance, market share, or value of SPF.
% Softwood Lumber at 28.
“ Softwood Lumber at 31 & n.108.
% Softwood | Lumber at 32.
¢ 'As we observed in our original determination, one obvious and relevant factor affecting Canadian
lumber producers’ log costs is the subsidization found by Commerce, which lowers their lumber
production costs. As a result, Canadian producers are able to sell lumber at lower prices than they
(continued...)
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our original determination, prices for different species tend to move together, maintaining
fairly consistent price differentials, the effect of subsidized Canadian imports is to act as a
brake on rising prices, -and a weight on falling prices.

Further, we compared weighted average composite U.S. lumber prices in the
different regions of the United States, for which we have import penetration ratios. In
making this comparison, we note that the basket of lumber species in the West, the Los
Angeles market, is composed of a limited number of species that are not comparable to the
baskets in the other regions. We find that the average U.S. composite lumber price in the
Northern market, comprised of Chicago and Boston, was $262.48, while in the Southern
market, comprised of Atlanta, Baltimore, and Dallas, the price was a significantly higher
$270.40.® The record shows that, in 1991, the import penetration in the North was 42.7
percent, while the import penetration in the South was a significantly lower 29.9 percent.®
This correlation between lower prices and higher imports supports our conclusion of the price
suppressive effects of the imports.

These price effects support the conclusion that subsidized imports are a cause of the
price suppression suffered by the domestic industry. As noted above, suppression of
relatively modest price increases can be significant. In the lumber industry, because demand
is inelastic, higher prices would have had little effect on sales volumes. However, even a
relatively modest increase in prices would have significantly increased the industry’s
revenues. We conclude that the significant volume of subsidized imports of Canadian lumber
suppressed domestic prices to a significant degree, causing material injury to the domestic
industry.

3 r factor. not fully accou r_material inju; e domestic in

In our original determination, we found that
The evidence of price suppression caused by the subject imports

demonstrates that the recession and timber supply constraints are not the sole

causes of material injury to the domestic industry. A comparison of the

performance of U.S. producers on their softwood lumber operations and their

operations producing other wood products and building materials confirms

that conclusion.™
The Panel observed that it had "serious concerns as to the legal authority per se of the
Commission to conduct cross-sectoral comparisons."” The Panel also found our
methodology in conducting the cross-sectoral comparison in this case to be seriously flawed.”
Apparently the Panel misunderstood both the nature of the so-called cross-sectoral
comparison set forth in our original determination, and the purpose of that comparison.

We agree with the panel that a comparison of the performance of the specific
domestic industry under investigation with that of some other industry, for the purpose of
determining whether the industry under investigation is materially injured, or whether

¢ (...continued)
would in the absence of the subsidy. Estimates of the reduction in Canadian lumber prices as a result
of the subsidies found by Commerce range from 3.1 percent to 9.8 percent. Memorandum INV-Q-
174, Attachment C at 2. Estimates of the reduction in domestic prices caused by subsidized Canadian
imports range from 1.1 percent to 4.5 percent. Id. See also, Memorandum EC-P-039 at 28, 31,
Tables 1 and 4.

“ Memorandum INV-Q-174, Attachment B. Comparing composite prices in regional markets
minimizes differences in the baskets of species used to calculate those prices.

# Softwood ber at A-28, Table 4.

™ Softwood Lumber at 33.

: Panel determination at 20.

Id.
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material injury is by reason of imports, is inappropriate. This was not our analysis in the
original determination. We do believe, however, that certain comparisons may aid the
Commission in evaluating the arguments and evidence on the record.

It was precisely the concern expressed by the Panel that the Commission noted in its
preliminary determination.” The Panel cited the Commission’s preliminary opinion as
indicating the Commission’s "reservations" about cross sectoral comparison as a general legal
matter. Contrary to the Panel’s apparent belief, we did not change our views from
expressing "reservations" about a cross-sectoral comparison in the preliminary investigation
to "embracing" such a comparison in our final determination.”

In the preliminary determination, arguments were made by both the domestic industry
and the Canadian respondents concerning whether the domestic industry was materially
injured, based on comparisons of its performance to the performance of other construction-
related industries. The Commission noted that it did "not believe these comparisons clearly
and convincingly demonstrate that the domestic industry is not materially injured."” It was
in this regard that we cited the legislative history referred to by the Panel, which we believe
precludes the Commission from determining whether a domestic industry is materially injured
by comparing the performance of the domestic industry under investigation to the
performance of some other industry. As Congress noted, "the condition of an industry
should be considered in the context of the dynamics of that particular industry sector, not in
relation to other industries or manufacturers as a whole."”’

In our final determination, we did not compare the performance of the lumber
industry with the performance of other industries to determine whether the lumber industry
was materially injured. Indeed, we did not compare the performance of the lumber industry
with the performance of other "industries" at all. We also did not rely on the cross-sectoral
comparison to "confirm" that Canadian 1mports of lumber in part caused the price
suppression suffered by the domestic mdustry Rather, we compared financial data
regarding the softwood lumber operations and the * 'wood products and other building
materials operations" of the domestlc softwood lumber producers who responded to the
Commission’s questionnaires.” Simply, the purpose of this comparison was to evaluate
Canadian respondents’ proposition that timber supply constraints and the downturn in housing
starts were the sole causes of material injury to the softwood lumber industry. The '
comparison indicates that the proposition fails.

Because the Commission does not weigh various causes of injury, for the
Commission to reach a negative determination, it must effectively determine that material
injury to the domestic industry is fully accounted for by factors other than subsidized

? Softwood Lumber from Canada, Inv. No. 701-TA-312 (Preliminary), USITC Pub. 2468 (Dec.
1991) (hereinafter Softwood Lumber Prehgm) at 14-15.

7 Panel determination at 72. We also note the different standard applicable to a preliminary
negative determination, which requires clear and convincing evidence of no material injury to the
domestic industry, and a final determination, which requires evidence a reasonable mind could find
adequate to support a conclusion. Clearly, evidence which is insufficient to support a preliminary
negatlve determination can be sufficient to support a final determination.

Softwood Lumber Preliminary at n. 56.

" H.R. Rep. No. 40, Pt. 1, 100th Cong., 1st Sess. (1987) at 128 (emphasis added). Accord S.
Rep. No. 71, 100th Cong., lst Sess. (1987) at 117 (same language). Although the Committees were
specifically addressing provisions in the predecessor bills to the Omnibus Trade and Competitiveness
Act of 1988 which effected the amendment, the specific proposed statutory language is the same as
that actually enacted, compare section 154 of H.R. 3 and section 330 of S. 490 with 19 U.S.C.

§ 1677(7)(C)(iii), and Congress adopted the legislative histories of the predecessor bills as the
legislative history of the Omnibus Trade and Competitiveness Act. Pub. L. No. 100-418 § 2, 102
Stat. 1107, 1119 (1988).

See Panel determination at 63.

™ Most companies in this group of producers reported operations producing both lumber and wood
products and other building materials. Their wood products operations fared better than their lumber
operations despite common management and ability to purchase softwood logs.
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imports. The Canadian respondents argued throughout this investigation that the admitted
material injury to the lumber industry was exclusively due to factors other than the impact of
imports, specifically timber supply constraints and the downturn in housing starts. We
believed, and continue to believe, that comparison of the financial performance of the same
producers in two areas of their operations subject to the effects of the factors asserted to be
the sole causes of injury to the domestic industry under investigation, is relevant and
probative in assessing the Canadian respondents’ argument.

The Panel also expressed concern about the methodology underlying the comparison
in our original determination. Because the Panel apparently misunderstood our comparison,
it is not clear that those concerns are relevant in the context of what we actually did.
Nonetheless, we feel constrained to point out that the collection of information concerning the
financial performance of domestic softwood lumber producers on their operations producing
wood products and other building materials was not ad hoc, as the Panel suggested.” The
Commission’s request for information concerning wood products and other building materials
was specifically designed to seek information regarding production operations closely related
to lumber production.

The information concerning operations on wood products and other building materials
was gathered in the normal course of this investigation. It is standard practice for the
Commission, in addition to gathering financial information specific to production of the like
product, to also gather financial information concerning production of all products in the
establishments in which the like product is produced. In this investigation, the
"establishment" information sought was specifically defined. The Commission asked
producers to report:

revenues and related cost information on wood products and building

materials. Wood products and building materials are those products

corresponding to standard industrial code 24 -- lumber and wood products,

except furniture.”

This definition clearly does not include non-wood products.

The questionnaire responses provide reliable data on which to base our comparison.
Respondents to Commission questionnaires are required to certify that the information
provided is "accurate and complete to the best of that person’s knowledge."® A comparison
of the information reported to the Commission for wood products and building materials and
the annual reports of reporting companies demonstrates that producers complied with the
Commission’s instructions by not reporting revenues and costs attributable to non-wood
products produced by corporate divisions which also produce the wood products and other
building materials about which the Commission sought information.” Thus, there is no
reason to believe that domestic producers reported information for anything other than the
specific products about which the Commission inquired.

The products making up the lion’s share of the category wood products and other
building materials are in fact wood products, used in the construction industry -- plywood,
oriented strand board, particleboard, panelboard, and veneers. Thus, timber supply
constraints, and the consequent increased cost of softwood logs, will clearly have an effect on
the costs of production in both areas of operations, particularly by the same producers.
Moreover, these products compete with softwood lumber for certain of the same uses.”
Domestic producers consistently emphasized that the housing industry is the primary source

” Panel determination at 71.

* Producers’ questionnaires at page 21.

* 19 U.S.C. § 1677e(a). A false certification subjects a respondent to criminal liability under 18
U.S.C. § 1005.

* For instance, producers reported different amounts as "building products sales” in their annual
reports than they reported as sales of wood products and other building materials to the Commission.

* Softwood Lumber at A-9 n.24. While these products have uses in applications beyond residential
construction, such as furniture and cabinets, softwood lumber is also used in those applications.
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of demand for wood products and other building materials.* The evidence supports the
conclusion that wood products and other building materials were affected by the same
macroeconomic factors as softwood lumber, timber supply constraints and the downturn in
housing starts.

We acknowledge that we did not measure the precise degree to which these factors
affected domestic softwood lumber producers’ operations producing wood products and other
building materials.® However, we also did not measure the precise degree to which these
factors affected these same producers’ softwood lumber production. Because we are directed
not to weigh causes, the relative degree to which any factor affects the performance of the
domestic industry is not determinative in our analysis. Thus, it is unnecessary to determine
the precise degree to which various factors may be adversely affecting the industry. Our
conclusion was not based on differences in the degree to which timber supply constraints and
the downturn in housing starts affected domestic producers’ operations producing softwood
lumber and wood products and other building materials, but on the fact that a disparity
existed between the financial performance of the same producers in these two sectors of their
operations. That disparity suggests that some other factor is adversely affecting the -
producers’ performance on their softwood lumber operations, in addition to the timber supply
constraints and downturn in housing starts proposed by Canadian respondents as the sole
causes of material injury.

One clear difference between domestic producers’ softwood lumber operations and
operations producing wood products and other building materials is that these domestic
producers face little competition from imports in their sales of wood products and other
building materials. As we noted in our original determination, there is a prohibitive tariff on
imports of plywood. Plywood constitutes a significant proportion of domestic lumber
producers’ production of wood products and other building materials. Thus, one fa