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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-571 (Final)

PROFESSIONAL ELECTRIC CUTTING AND SANDING/GRINDING TOOLS FROM JAPAN

Determinations

On the basis of the record! developed in the subjéct investigation, the
Commission determines, pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)) (the Act), that an indusﬁry in the United States is
materially injured by reason of imports from Japaﬁ of professional electric
cutting tools, provided for in subheadings 8508.20.00, 8508.80.00, 8461.50.00,
and 8465.91.00 of the Harmonized Tariff Schedule of the Unitéd'States (HTS),
that have been found by the Department of Commerce to be sold in the United
States at less than fair value {(LTFV).

On the basis of the record developed in the subject investigation, the
Commission also determines, pursuant to section 735(b) of the Act, that an
industry in the United States is not materially injured or threatened with
material injury, and the establishment of an industry in the United States is
not materially retarded, by reason of imports from Japan Qf professional
electric sanding/grinding tools, provided for in subheadings 8508.20.00 and
8508.80.00 of the HTS, that have been found by the Department of Commerce to

be sold in the United States at LTFV.

Background

The Commission instituted this investigation effective January 4, 1993,

following a preliminary determination by the Department of Commerce that

1 The record is defined in sec. 207.2(f) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(f)).



imports of professional electric cutting and sanding/grinding tools from Japan
were being sold at LTFV within the meaning of section 733(b) of the Act (19
U.S.C. § 1673b(b)). Noticé of the institution of the Commission’s
investigation and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice
in the Federal Regigter of February 3, 1993 (58 F.R. 6975). The hearing was
held in Washington, DC, on May 21, 1993, and all persons who requested the

opportunity were permitted to appear in person or by counsel.



.

VIEWS OF CHAIRMAN NEWQUIST, COMMISSIONER ROHR
AND COMMISSIONER NUZUM

Based on the record in this final investigation, we determine that the
industry in the United States producing professional electric cutting toois is
materially injured by reason of imports of professional electric cutting tools
from Japan that the Department of Commerce ("Commerce") has found to be sold
at less than fair value ("LTFV").

We also determine that the industry in the United States producing
professional electric sanding/grinding tools is neither materially injured nor
threatened with material injury by reason of imports of professional
sanding/grinding tools from Japan that Commerce has found to be sold at LTFV.!
I. LIKE PRODUCT

A. In General

In determining whether an industry in the United States is materially
injured or is threatened with material injury by reason of the subject
imports, the Commission must first define the "like product" and the
"industry." Section 771(4) (A) of the Tariff Act of 1930 (the "Act") defines
the relevant industry as the "domestic producers as a whole of a like product,
or those producers whose collective output of the like product constitutes a
major proportion of the total domestic production of that product n2
In turn, the Act defines "like product" as "a product which is like, or in the

absence of like, most similar in characteristics and uses with, the article

' Whether the establishment of an industry in the United States is materially
retarded by reason of the subject imports is not an issue in this
investigation and will not be discussed further.

2 19 U.S.C. § 1677(4) (7).



subject to an investigation . 3

The Department of Commerce ("Commerce") has identified the articles
subject to this investigation as:

two classes or kinds of merchandise, PECTs [professional electric
cutting tools] and PESGTs [professional electric sanding/grinding
tools]. The tools may be assembled or unassembled and corded or

cordless. .

PECTs have blades or other cutting devices used for cutting wood,
metal, and other materials. PECTs include chop saws, circular saws, jig
saws, reciprocating saws, miter saws, portable band saws, cut-off
machines, shears, nibblers, planers, routers, joiners, jointers, metal
cutting saws, and similar cutting tools.

PESGTs have moving abrasive surfaces used primarily for grinding,
scraping, cleaning, deburring, and polishing wood, metal, and other
materials. PESGTs include angle grinders, finishing sanders, disc
sanders, orbital sanders, belt sanders, polishers, straight grinders,
die grinders and similar sanding/grinding tools.

3 19 u.s.c. s 1677(10). The Commission’s determination of what is the
appropriate like product or products in an investigation is a factual
determination, and the Commission has applied the statutory standard of "like"
or "most similar in characteristics and uses" on a case-by-case basis. In
analyzing like product issues, the Commission considers a number of factors
including: (1) physical characteristics and uses; (2) interchangeability of
the products; (3) channels of distribution; (4) customer and producer
perceptions of the products; (5) the use of common manufacturing facilities
and production employees; and (6) where appropriate, price. Calabrian Corp.
v. United States, 794 F. Supp. 377, 382, n.4 (Ct. Int’l Trade 1992). No
single factor is dispositive, and the Commission may consider other factors
relevant to its like product determination in a particular investigation. The
Commission looks for clear dividing lines among possible like products, and
disregards minor variations. E.g., S. Rep. No. 249, 96th Cong. 1lst Sess. 90-
91 (1979); Torrington Co. v. United States("Torrington 1990"), 747 F. Supp.
744, 748-49 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991);
Asociacion Colombiana de Exportadores de Flores v. United States
("Asocoflores"), 693 F. Supp. 1165, 1169 (Ct. Int’l Trade 1988) ("It is up to
[the Commission] to determine objectively what is a minor difference.").

4 Final Determinations of Sales at Less Than Fair Value: Professional

Electric Cutting Tools and Professional Electric Sanding/Grinding Tools From

Japan, 58 Fed. Reg. 30144, 30145 (May 26, 1993) (hereinafter Commerce Final
Notice). Report at A-6.

5

In its preliminary determination, Commerce defined the scope of
investigation regarding professional tools by listing a set of factors. If a
tool possessed the required number of factors, the tool was deemed a consumer
tool and, therefore, not subject to investigation. 1In its final
(continued...)



B. Like Product Issues

In its preliminary determination, the Commission considered several
issues concerning the definition of like product and found that: (1) PEC
tools and PES tools constituted separate like products; (2) the differences
between the range of types and sizes of products covered in either the PEC or
PES categories ("families of tools") were fairly minor and did not constitute
clear dividing lines for defining more than two separate like products;6 (3)
consumer electric power tools should not be included in definitions of like
product for purposes of the preliminary determination, but the Commission
indicated that the issue would be reexamined in any final invgstigation; and
(4) separate like products may not be defined to correspond to épecific
imported tools which are not produced domestically, rather a like product must
be defined as the U.S.-made products which are like or similar to the subject
impor’cs.7
There is no evidence in the record in this final investigation that

warrants a different conclusion for the first and fourth of these issues. The

3(...continued)

determination, Commerce essentially reversed the criteria so that if a tool
possessed the required number of criteria, it was deemed a professional tool
and, therefore, subject to investigation. See Commerce Final Notice at 30145;
Report at A-6. As a result of this switch in approach, a few tools which did
not meet the consumer test and, therefore, were considered professional in
Commerce’s preliminary determination, have been found not to meet the
professional criteria and, therefore, are not included in the articles subject
to Commerce’s final investigation. The Commission’s data have been revised to
correspond to Commerce’s change in scope and, therefore, to include only
imports subject to Commerce’s final determination.

6 The Commission invited parties to submit further evidence on this issue.
While the petitioner reiterated its opposition to separate like products
divided by families of tools, no new evidence was submitted by the parties in
the final investigation.

7 see Professional Electric Cutting and Sanding/Grinding Tools from Japan,

Inv. No. 731-TA-571 (Preliminary), USITC Pub. 2536 at 6-17 (July 1992).
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Commission reconsidered the second and third of these issues, as addressed

below. Only the third issue was contested by the parties.8 4

1. Whether There Should Be More Than Two Like Products Defined
for PEC and PES Tools

In this final investigation, no party has urged the Commission to

consider defining the like product more narrowly than PEC tools and PES

0

tools.!” The key question that we considered is whether PEC tools’ and PES

tools’ categories are each a continuum of tools'! or whether each category

8 The parties are: Petitioner, The Black & Decker Corporation (herein
referred to as "Black & Decker"); Respondent, Makita Corporation, Makita
U.S.A., Inc. and Makita Corporation of America (herein collectively referred
to as "Makita," unless otherwise noted); Respondent, Hitachi Koki Co. Ltd. and
Hitachi Power Tools U.S.A., Ltd. (herein collectively referred to as
"Hitachi"); and Respondent, Ryobi, Ltd., Ryobi America, Ryobi Motor Products
Corp. and Ryobi Electric Tool Manufacturing Corp. (herein collectively
referred to as "Ryobi," unless otherwise noted).

9 In the final investigation, petitioner continued to propose that the
Commission define two like products -- PEC tools and PES tools --
corresponding to the two classes or kinds of subject imports. Petitioner’s
Prehearing Brief at 3. Two respondents contended that the like products
should be defined to include all electric cutting and sanding/grinding tools,
consumer as well as professional. Respondent’s (Makita) Prehearing Brief at
8; Respondent’s (Hitachi) Prehearing Brief at 6. In the final investigation,
Hitachi also argues that "imports of slide compound saws and other imported
Japanese products for which there are no domestically produced substitutes
must be specially considered under the statute . . . pertain[ing] to the
Commission’s injury and causation analysis, rather than to the definition of
the subject imports or the ‘like product.’" Hitachi’s Posthearing Brief at 8
-11. Ryobi did not brief the Commission in the final investigation.

0 1n light of the fact that the parties did not contest this issue in this

final investigation, Chairman Newquist did not reconsider the preliminary
finding and, thus, does not join this discussion.

" See e.g., Polyethylene Terephthalate Film, Sheet, and Strip from Japan and
the Republic of Korea ("PET Film"), Inv. No. 731-TA-458 and 459 (Final), USITC
Pub. 2383 at 8 and 10 (May 1991); Generic Cephalexin Capsules from Canada,
Inv. No. 731-TA-423 (Final), USITC Pub. 2211 (August 1989). See e.g., Sony

Corporation of America v. United States, 712 F. Supp. 978, 983 (Ct. Int’l
Trade 1989).



9

12 Subdivision

should be further subdivided into smaller continuums of tools.
of the PEC and PES categories by product categories could result in up to 20
PEC tools like products and up to 8 PES tools like products, i.e., subdivision
into families of tools. With rare exception, we have not defined separate
like products as narrowly as would be required to classify like products by
families of tools.' And we do not find it appropriate to do so in this
investigation.

We also considered classification by operating elements. There are
similarities in physical characteristics and uses, production processes, and

customer and producer perception as well as some interchangeability among the

PEC tools.'® While there is a distinction between the method of operation for

12 See e.g., Heavy Forged Handtools from the People’s Republic of China
("Heavy Forged Handtools"), Inv. No. 731-TA-457 (Final), USITC Pub. 2357 at 5
and 6 (February 1991), aff’d, Tianjin Machinery Import & Export Corporation v.
United States, Slip Op. 93-61 (Ct. Int’l Trade April 27, 1993); Compare
Antifriction Bearings, USITC Pub. 2185 (May 1989).

3 When the Commission has narrowly defined like products, the courts have
required the Commission to clarify its rationale and have required evidence in
the record which clearly and explicitly differentiates between the like
products. See e.g., Certain Fresh Cut Flowers from Canada, Chile, Colombia
Costa Rica, Ecuador, Israel, and the Netherlands, Inv. Nos. 701-TA- 275 - 278
and 731-TA-327 - 331 (Final), USITC Pub. 1956 (March 1987); Certain Fresh Cut
Flowers from Peru, Kenya, and Mexico, Inv. Nos. 303-TA-18 and 731-TA-332 and
333 (Final), USITC Pub. 1968 (April 1987), remanded, Asocoflores, 693 F. Supp.
at 1170 (Ct. Int’l Trade 1988).

% The various types of PEC tools have similar physical characteristics and
uses and are distinguished primarily by removable blades that, when activated
by the motor and directed by the operator, can cut various materials in
various ways. All PEC tools are designed for professional capability and are
electrically powered, corded or cordless. PEC tools can be interchanged with
one another; for example, either a band saw or a circular saw may be used for
cutting a wood board, although one type may be more appropriately suited for
the specific application. Further, PEC tools are perceived to be similar by
producers and have similar production processes. Report at I-4.
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some of the PEC tools,15 we find that there is no clear dividing line along
the continuum of PEC tools and, therefore, define one like product which
corresponds to all subject PEC tools.
In considering claésification by operating elements, we found that tools
in the PES category have similar physical characteristics and uses, ' the same

17

methods of operation -- hand-held operation, ' can be interchanged with one

18 are perceived as similar by producers, and have similar production

another,
processes.19 Further, all PES tools are designed for professional capability
and are electrically powered, corded or cordless.?’ Based on the evidence in
this investigation, therefore, we find one like product which corresponds to

all subject PES tools.

2. Whether the Like Products Corresponding to Subject PEC and
PES Tools Should Include Consumer Tools

Commerce has defined the two classes or kinds of merchandise subject to
investigation as professional electric cutting and professional electric

sanding/grinding tools. The inclusion of power tools in the two classes or

> While PEC tools are predominately hand-held, i.e., wholly held and moved

by hand while in use, there are a few bench-top, hand-operated PEC tools
included in this investigation. While bench-top, hand-operated PEC tools,
such as miter saws, are not hand-held, nevertheless, the apparatus containing
the functional part of these tools, i.e., the saw blade, must be held and
moved by hand during operation. Report at I-4.

6 sanders and grinders are distinguished from other tools primarily by
removable abrasive surfaces that, when actuated by the motor or directed by
the operator, can remove and/or refinish surfaces from various materials.
Sanders are used primarily for wood; grinders are primarily used for metals.
Report at I-5.

7 There are no bench-top, hand-operated PES tools included in the subject
merchandise. Report at I-5.

8 For example, either a sander or grinder could be used to refinish or sand
a surface.
¥ Report at I-s.

20 Report at I-5.
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kinds of merchandise is based on whether the toqls possess a required number
of characteristics. We have considered whether domestic consumer tools should
be included in the like product definition and determined that they should
not . %!

In past investigations, we have considered the professional versus
consumer product issue and have decided not to include consumer/household
products in the definition of professional/commercial like products in a
number of cases. For example, recently in Defrost Timers, the Commission
considered whether the definition of the product like the subject imports of
residential defrost timers should be expanded to include commercial defrost
timers.?’ We determined that the differences in construction, i.e.,
commercial timers are much larger, heavier and more powerful, the additionmal
features of the commercial timers to fit the owner’s needs, the substantially
higher price of the commercial timers, and the different manufacturing process
and equipment demonstrated that commercial and residential defrost timers are

not 1like product:s.23

21 See, e.g., Certain Electric Fans from the People’s Republic of China, Inv.
No. 731-TA-473 (Final), USITC Pub. 2461 at 8 (December 1991) ("Even if there is

a domestic product identical to the imports subject to investigation, the
Commission may find the like product to be broader than that identical
product.") (footnote omitted), aff’d, Holmes Products Corp. v. United States,
Slip Op. 92-230 (Ct. Int’l Trade, December 30, 1992); see also, Polvethylene
Terephthalate Film, Sheet, and Strip from Japan and the Republic of Korea
("PET Film"), Inv. Nos. 731-TA-458 and 459 (Final), USITC Pub. 2383 at 8, 15
and 16 (May 1991). Cf. Torrington 1990, 747 F. Supp. 744, aff’d, 938 F. 24
1278 (Commission’s like product determination need not be coextensive with
Commerce’s class or kind determination.).

22 pefrost Timers from Jdapan, Inv. No. 731-TA-643 (Preliminary), USITC Pub.
2609 at 9 and 10 (March 1993).

B pefrost Timers from Jdapan, Inv. No. 731-TA-643 (Preliminary), USITC Pub.

2609 at 9 and 10 (March 1993). See also, Commercial Microwave Ovens,

Asgsembled or Unassembled from Japan, Inv. No. 731-TA-523 (Preliminary), USITC
(continued...)
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An analysis of the like product factors for PEC tools and PES tools

compared to corresponding consumer tools follows.%

(a) Physical characterigtics and uses

In general, the professional/industrial tools are designed to withstand
harsher treatment, perform under more extreme conditions, and operate more or
less continuously.25 Thus, professional tools are designed to be more durable
than their consumer counterparts.26 To this end, professional tools are
generally heavier in weight, housed in heavier-gauge steel or compound
materials, powered by higher amperage and more overload-tolerant motors, have
heavier and more wear-resistant bearings, and are fixed with a thicker-
jacketed power cord of special rubber to resist abrasion and retain

flexibility during cold weather.?’ The professional/industrial tool is also

2 (.. .continued)

Pub. 2405 at I-7 - I-9 (July 1991) (household microwave ovens were not included
in the like product with commercial microwave ovens based on Commission’s
finding that the products were similar in production processes, but differed
in physical and technical characteristics, uses, and channels of distribution,
and that the industry had "no trouble telling the two types of ovens apart.");
Certain Residential Door Locks from Taiwan, Inv. No. 731-TA-433 (Preliminary),
USITC Pub. 2198 at 9-12 (June 1989) (Commission found that residential and
commercial door locks constituted separate products based on the fact that
"commercial locks are generally heavier, thicker, and more durable than
residential locks. . . . [that there were] differences in performance [and
that] commercial locks often provide greater security . . . than a standard
residential lock.").

% gee Report at I-4 - I-7.

s Report at I-6.

2 petitioner alleged that the unit life for professional tools is much
longer than for consumer tools. For example, a professional circular saw is
designed to perform for 500 hours; a consumer circular saw is designed for
occasional use and should operate for 100-200 hours. Petitioner’s Prehearing
Brief at 6; Report at I-7. o

27 petitioner asserted that professional tools predominately use ball, needle

or roller bearings which are protected by self-contained seals and are

permanently lubricated. Consumer tools have sleeve or plain bearings which
(continued. . .)
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assembled from different components than the consumer tool.%®

Finally, although, professional and consumer tools are used for the same
purposes, namely, to cut or sand wood or some other material,29 from a market
perspective, the end uses for professional and consumer tools are different.
Professional tools are used primarily in commercial and industrial
applications, where harsher conditions exist. Consumer tools, by contrast,
are more frequently used under far less demanding conditions.

(b) Interchangeability

For most every type of electric hand tool designed for professional
and/or industrial use there is a similarly functioning tool designed, and
priced, for consumer and/or home use. The extent of the actual differences
30

varies from one tool type to another.

It appears that most employees and other persons making a living with

27(...continued)

are much less expensive than ball bearings ($0.10 v. $1.00). Professional
tools generally use helical, spiral-bevel, or worm gearing rather than the
less expensive and less durable spur or straight-bevel gearing found in
consumer tools. Power supply cords on professional tools have rubber jackets
with separate cord protectors which meet U.L. specifications "S" or "SJ"
compared to thermo-plastic jacketed supply cords of consumer tools which meet
the "ST" or "SJT" specifications set forth in U.L. specification "UL 62."
Professional tools are designed so that certain parts that wear out first,
such as motor brushes, can be easily replaced or repaired while consumer tools
are not designed to allow for repairs. Petitioner’s Prehearing Brief at
Exhibit 3.

28  professional tools predominately use heat-treated transmission parts, such

as shafts, gears, and spindles, for increased strength, durability and
resistance to wear. The motors of professional tools have an expensive
armature construction, which is two-coil per slot, i.e., twice the number of
commutator bars as there are slots in the steel laminations in the motor which
reduces heat and increases the life of the motor brushes. Consumer tools use
the lowest cost design of armature construction which is one-coil per slot.
Petitioner’s Prehearing Brief at Exhibit 3.

% Report at I-S.

30 Report at I-5.
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power hand tools use professional tools.>!

Thege users of professional tools
account for a large majority of consumption of professional tools in the
United States. Employees and persons making a living with power-hand tools
generally cannot substitute consumer power tools for professional power tools.
It does not appear, nor is it expected, that the hobbyist, home do-it-
yourselfer, or other user for non-professional purposes will invariably use
the consumer variety. While the majority of homeowners probably purchase
consumer tools, the extent to which some purchase professional quality tools

has not been quantified.32

Nevertheless, although homeowners or hobbyists may
prefer to use a professional tool, their ability to complete_a particular
project is not as dependent on their choice between professional and consumer
tools as is the ability of a professional carpenter or construction worker to
complete a job on his or her selection of a professional versus a consumer

tool. 1In other words, to the extent that there is some degree of

interchangeability between professional and consumer tools, it appears to be

31 The 1991 Professional Power Tool Brand Image and Purchase Tracking Study,

conducted by the Caney Research Group ("the Caney Report"), found that 25
percent of the tradesmen had purchased a consumer tool, but that only 9
percent of those surveyed would purchase a consumer tool again for a
professional job. Caney Report at Table 111. Petitioner alleged that only
half that percentage (4.5 percent) of tradesmen would purchase a consumer
cutting or sanding/grinding tool since half would select a consumer drill or
screwdriver for the professional job. Petitioner’s Prehearing Brief at 10.

52 Report at I-7. Black & Decker and Ryobi believe that there is minimal
overlap on this issue; however, Makita believes that the overlap is extensive.
Id. at I-7. Petitioner estimated that 70-75 percent of professional tools are
purchased by professional users. Petitioner’s Prehearing Brief, Exhibit 20 at
2. In the final investigation, Makita estimated that "between 60 and 65
percent of its tools are currently purchased by do-it-yourselfers" based on
Makita’s warranty returns and marketing studies. Makita’s Prehearing Brief,
Vol. I at 22. We note that in the preliminary investigation, Makita’s
estimates were only half of their estimates in the final, i.e., Makita
estimated that "between 30 and 35 percent of its tools were purchased by do-
it-yourselfers. "Makita'’s Postconference Brief at 10. Makita provided no
explanation for the different estimates.
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primarily in one direction.
(c) Customer and producer perceptions of the products

The distinction between professional and consumer tools is widely
accepted in the industry.33 The producers’ catalogs of their products also
differentiate between professional and consumer tools.

The warranties and safety certifications generally differ for
professional and consumer tools. Petitioner indicated that it "warrants
professional tools for one year, and provides for a 30-day over-the-caunter

34 In contrast, for consumer tools, Black & Decker "offers

warranty exchange.'
an over-the-counter exchange anytime within a two-year warranty period . . ."
which "is voided if the tool is used for professional use. ¥ Any tools,
including PEC and PES tools, used by employees of a firm, i.e., contracting
firms, must meet the safety requirements of the Occupational Safety & Health

Administration (OSHA). Indeed, such tools sold in the United States

frequently are packaged with some notice, whether on the box or in the

3 Report at I-5. In the final investigation, Hitachi asserted that "Hitachi
does not recognize that a clear line can be described or established that
separates ‘professional’ tools from ‘consumer’ tools," however, Hitachi
acknowledged that it "uses those designations purely for marketing purposes,
and Hitachi understands that other companies do the same." Respondent’s
(Hitachi) Posthearing Brief at 14. In contrast, during the preliminary
investigation, Hitachi acknowledged that "tools to be used by professionals
generally are designed with higher power capacity and for longer life, and
while there may be a general perception among users that the high end products
are better suited for heavy professional use . . ." Hitachi’s Postconference
Brief at 8. While Makita contended that there is one market, in the
preliminary investigation they acknowledged a separate consumer market in
their allegations that Black & Decker has a poor image. In particular, Makita
stated that "Black & Decker . . . had been associated with lower cost, lower
quality tools with which Petitioner had flooded the consumer market."

Makita’s Postconference Brief at 36.

34 petitioner’s Prehearing Brief at 9, n.5.

35 petitioner’s Prehearing Brief at 9, n.S.
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instructional material, that they meet and/or exceed OSHA requirements.36
Depending on the manufacturer and the tool type, consumer electric hand tools
also may meet OSHA safety requirements although notice of this fact is rarely
provided.37
(d) Channelsg of digtribution
Both professional and consumer tools are widely available to all

potential end-users, irrespective of whether they are professional craftsmen

or home-hobbyist:s.38 For large institutional buyers, i.e., manufacturing

companies, construction firms and government/public maintenance departments,
PEC and PES tools are available from industrial and construction supply
wholesalers served by the manufacturers, or from the manufactdrers directly.
Smaller institutional buyers and individual users purchase PEC and PES tools
from hardware stores, lumber yards, and home-improvement centers supplied
either by the manufacturer (or thé manufacturer’s agent) or from the same
industrial and construction supply wholesalers that serve the larger
institutional users. Similar consumer tools also are available at these
outlets, supplied by the manufacturer in much the same way as are professional
tools. However, manufacturers also ship an equal or larger number of consumer
tools to mass-merchandise and catalog stores, such as Sears and K-Mart, that

generally do not serve the professional market .3

(e) Production processes

To produce PEC and PES tools, major components (such as motor, housing,

Report at I-6, n. 10.

37 Report at I-6, n. 10.

Report at I-10 and I-11.

39 Report at I-10.
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gears, and bearings) are first manufactured and then assembled into a complete
unit.*’ Most motors and housings are produced in-house; gears, bearings, and
smaller components may also be purchased from other U.S. prodﬁcers, acquired
from domestic affiliates, or imported. After assembly, the completed tools
are tested, packaged, and shipped to the customer.

The degree to which equipment and production workers are dedicated to
the production of major components, particularly the motor, for either
professional or consumer tools varies by individual pz:oducer.”1

The major components of professional and consumer tools are produced
d:i.fferent:ly.l’2 Steel parts for professional tools are heat-treated and
straightened to provide more strength and durability than their consumer
counterparts. The motors for professional tools are manufactured with more
sophisticated procedures and parts for extra durability. 1In general, parts
and components for professional éools are manufactured using a greater number
of production st:eps’,‘3 higher quality raw materials, i.e., alloy v. low carbon
steel, and are designed to meet higher tolerances than parts and components
for consumer tools.

There are at least three types of assembly lines for professional power

tools: a whole unit assembly; a timer-indexed conveyor with housings; and a

40 Report at I-7.
“ Report at I-7.
42 Report at I-7.
43

The manufacturing process for professional tools includes: steel
machining, casting machining, injection molding, heat treatment, motor
manufacture, and tool assembly. In contrast, the manufacturing process for
consumer tools include: steel machining, motor manufacture, and tool
assembly.
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roller and pallet system.‘“ Assembly of most consumer tools is done on a
progressive conveyor belt that runs constantly, with each assembler performing
a single task.% Depending on each producer’s manufacturing methods, each
assembly line may be dedicated to a particular type of tool, or alternate
between different tools, after a set-up interval. For some producers,
assembly lines may alternate between professional and consumer tools after a
set-up interval.

(£) Price

Professional tools may be several times the price of the corresponding
consumer/home-use tools at the retail level.%

In summary, we find that the differences between professiénal and_
consumer electric tools in physical characteristics, uses, producer and
customer perceptions, production processes, and limited interchangeability
outweigh the similarities in terms of channels of distribution. Based on the
record in this investigation, we reaffirm our like product findings from the
preliminary investigation, namely, that there are two like products, PEC tools
and PES tools, which correspond to the two classes or kinds of imports subject

to investigation.

II. DOMESTIC INDUSTRY AND RELATED PARTIES

A. Domestic Producers

In light of our like product determinations, there are two domestic

industries in this investigation, one comprised of the domestic producers of

4  peport at I-7.

45 Report at I-8.

46 Report at I-6.
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professional electric cutting ("PEC") tools, and the other comprised of the
domestic producers of professional electric sanding/grinding ("PES") tools.
The identification of who is a "domestic producer" is subject to dispute among
the part:ies.""8

In the preliminary determination, the Commission concluded that MCA and
Ryobi were domestic producers. However, the Commission found for the purposes
of the preliminary determination, that appropriate circumstances existed to
exclude MCA, as a related party. The Commission indicated that it would
reconsider these issues in any final investigation.

In this investigation, we have considered three domes;ic industry
issues: (1) whether MCA and Ryobi U.S. have sufficient domestic operations to

be deemed domestic producers of PEC tools and PES tools;49 (2) whether MCA and

Ryobi U.S. are related to exporters or importers subject to the investigation;

47 petitioner contended that the "operations of MCA [Makita Corporation of
Americal do not manifest the requisite ‘practical indicia’ of domestic
production" and that MCA should not be considered a member of the domestic
industry. However, Black & Decker argued for the inclusion of Ryobi’s U.S.
production affiliates in the domestic industry, even though they are related
to Ryobi Limited of Japan. Petitioner’s Prehearing Brief at 19-22 and 28.
Conversely, Makita contended that "the circumstances of this case do not
warrant excluding Makita Corporation of America from the domestic industry."
Respondent’s (Makita) Prehearing Brief, Vol. II at 62 and 63.

8 a description of the parties in dispute follows: Makita Corporation
(Japan) is the sole owner of the U.S. importer, Makita, U.S.A. and has a 20
percent ownership interest in MCA (production facility in Buford, Georgia).
Makita, U.S.A. has an 80 percent ownership interest in MCA. Ryobi Limited
(Japan) owns a U.S. importer, Ryobi America Corp., and two U.S. production
facilities, Ryobi Electric Tool Mfg. and Ryobi Motor Products Corp. (herein
collectively "Ryobi U.S."). Hitachi is not a U.S. producer.

%9 gince MCA does not produce PES tools, it clearly should not be considered
a member of the domestic PES tools industry. MCA produces a sander which
originally was classified by Commerce as a PES tool. However, in its final
determination, Commerce reclassified this sander as a consumer tool.. So
contrary to the evidence then-available and reported in our preliminary
investigation, MCA does not produce PES tools. Report at I-8.
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and (3) if MCA or Ryobi U.S. are related parties, then whether there are
appropriate circumstances to exclude any of the related parties from the
domestic industry.

A principal question in defining the domestic industry is whether the
domestic operations of the respondents’ U.S. subsidiaries are sufficient for
them to be considered a member of the domestic industry. In considering
whether a firm is a domestic producer, the Commission has looked to the
overall nature of its production-related activities in the United states.>’
Evidence in the record in this final investigation indicates that both MCA and
Ryobi U.S. have made significant capital investments in domestic production
facilities, employ a considerable number of U.S. workers and-have
significant, and for MCA, increasing production activities in the United

51

States. Based on the information in the record, we find that MCA and Ryobi

U.S. are domestic producers.52
B. Related Parties

Under section 771(4) (B), producers who are related to exporters or

importers, or who are themselves importers of allegedly dumped or subsidized

50 Specifically, in resolving this issue, the Commission has examined six
factors: (1) the source and extent of the firm’s capital investment; (2) the
technical expertise involved in U.S. production activities; (3) the value
added to the product in the United States; (4) employment levels; (5) quantity
and type of parts sourced in the United States; and (6) any other costs and
activities in the United States directly leading to production of the like
product. See, e.g., Certain Carbon Steel Butt-Weld Pipe Fittings from China
and Thailand ("Butt-Weld Pipe Fittings"), Inv. Nos. 731-TA-520 and 521
(Final), USITC Pub. 2527 at 6, n. 16 (June 1992).

51 Report at I-8, D-3; Commission Prehearing Staff Report at D-9; Tr. at 124-

126; and Ryobi’s Postconference Brief at 9 -11.

2 purther, Commissioner Rohr and Commissioner Nuzum could assume and need
not definitively conclude that MCA is a domestic producer of PEC tools, since
they find that appropriate circumstances exist for excluding it as a related
party as discussed below.
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merchandise, may be excluded from the domestic industry in appropriate

53

circumstances. Application of the related parties provision is within the

Commission’s discretion based upon the facts presented in each case.>*
MCA, which produces PES tools in Buford, Georgia is 80 percent owned by
Makita, U.S.A. (a U.S. importer which is owned by Makita Corporation of Japan)

55

and 20 percent owned by Makita Corporation. Ryobi U.S., which produces PEC

and PES tools in South Carolina, is wholly-owned by Ryobi America Corp. (a
U.S. importer which is owned by Ryobi Limited of Japan).56

If a company qualifies as a related party under section 771(4) (B), the
Commission determines whether "appropriate circumstances" exist for excluding
the producer in question from the domestic industry.57 The<§urpose of
excluding related parties is to minimize any distortion in the aggregate data
bearing on the condition of the domestic industry that might result from
including related parties whose operations are shielded from the adverse
effects of the subject import:s.58 While the statute itself does not define
what "appropriate circumstances" are, Congress has provided the following

guidance on when "appropriate circumstances" exist:

The ITC is given discretion not to include within the
domestic industry those domestic producers of the like

3 19 U.S.C. § 1677(4) (B).

>4 Torrington v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’l Trade
1992), aff’d, Slip Op. 92-1383,-1392 (Fed. Cir. March 5, 1993); Empire Plow
Co. v. United States, 675 F. Supp. 1348, 1352 (Ct. Int’l Trade 1987).

55

Respondent’s Prehearing Brief, Vol. II at 62.

6 staff report at I-8.

57 See, e.g., Empire Plow Co., 675 F. Supp. at 1353 (Ct. Int’l Trade 1987);

Digital Readout Systems and Subassemblies Thereof from Japan, Inv. No. 731-
TA-390 (Final), USITC Pub. 2150 at 15 (January 1989).

8 see e.g., Torrington v. United States, 790 F. Supp. 1161, 1168 (Ct. Int’'l
Trade 1992), aff’d, Slip Op. 92-1383,-1392 (Fed. Cir. March 5, 1993).
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product which are either related to exporters or
importers of the imported product being investigated,
or which import that product. Thus, for example,
where a U.S. producer is related to a foreign exporter
and the foreign exporter directs his exports to the
United States so as not to compete with his related
U.S. producer, thig should be a case where the ITC

would not consider the related U.S. producer to be a

part of the domestic industry.
Further, the Court of International Trade has approved the Commission’s
exclusion of a related party in situations where the producer is related to
the foreign exporter, appears to have benefited from the consistently lower
prices of the dumped imports, and where the exporter appears to have been
directing its exports in such a manner so as not to compete with its related

U.S. importer/producer.60 61

% g Rep. No. 249, 96th Cong., 1lst Sess. 83 (1979) (emphasis added).

60 see Sandvik AB v. United States, 721 F. Supp. 1322, 1331 (Ct. Int’l Trade

1989), aff’d, 904 F. 2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States,
675 F. Supp. 1348, 1353-54 (Ct. Int’l Trade 1987) (An analysis of " [b]lenefits
accrued from the relationship" as a major factor in deciding whether to
exclude a related party held to be "a reasonable approach in light of the
legislative history . . . .").

61

The primary factors we examine in deciding whether appropriate
circumstances exist to exclude the related parties include:

(1) the percentage of domestic production attributable to related
producers;

(2) the reason why importing producers choose to import the articles

under investigation -- to benefit from the unfair trade practice or to
enable them to continue production and compete in the domestic market;
and

(3) the position of the related producers vis-a-vis the rest of the
industry, i.e., whether inclusion or exclusion of the related party will
skew the data for the rest of the industry.

See, e.9., Torrington Co., 790 F. Supp. 1161, 1168 (Ct. Int’l Trade 1992),
aff’d, Slip Op. 92-1383,-1392 (Fed. Cir. March 5, 1993) (Court upheld the
Commission’s practice of examining these factors in determining that-
appropriate circumstances did not exist to exclude related party). The
(continued...)
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As a new entrant to the domestic PEC tools industry, MCA was responsible
for a small percentage of U.S. PEC tool production during the period of

62 Similarly, MCA’s U.S. shipments of domestically produced PEC

investigation.
tools as a share of total U.S. shipments for Makita of PEC tools (domestic
production and imports) was small for 1992.%  Makita has indicated that
separate profit and loss accounting records are kept for MCA and that day-to-
day operations are independent of Makita Corporation’s control.® However,
Makita acknowledges that "[a]lll production decisions are made by MCA in
conjunction with Makita U.S.A. [Makita’s U.S. importer], but not in
conjunction with Makita Corporation."65 Further, nearly all of MCA’s
production is transferred to Makita U.S.A. for marketing and distribution.%
Centralized marketing suggests that the related party’s U.S. production is
shielded from competition from the imports. Here, it is even more likely
since the amount and type of subject imports are coordinated with MCA’s

production to avoid competition between the imported and domestic tools.b” 68

61(...continued)

Commission has also considered whether each company’s books are kept
separately from its "relations" and whether the primary interests of the
related producers lie in domestic production or in importation. See, e.9g.,
PET Film, USITC Pub. 2383 at 17-18 (May 1991); Rock Salt from Canada, Inv. No.
731-TA-239 (Final), USITC Pub. 1798 at 12 (January 1986).

62 Report, Table 1 at I-9.

63 Report, Table 2 at I-10.

64 Respondent’s (Makita) Prehearing Brief, Vol. II at 62.
65 Respondent’s (Makita) Prehearing Brief, Vol. II at 62.
66

Staff Report on MCA plant visit at 2; Professional Electric Cutting and

Sanding/Grinding Tools from Japan (Preliminary), USITC Pub. 2536 at 22 (July
1992).

87 At the hearing, Makita acknowledged that imports and domestic production
do not compete, i.e., no tools for sale in the United States were dual-
sourced from Georgia and from Japan. Tr. at 190-191.




24
Based on these facts, MCA appears to be shielded from competition from the
subject imports and we find that appropriate circumstances exist to exclude
MCA from the domestic induStry.69
During the period of investigation, Ryobi U.S. was responsible for a

moderate share of domestic production of both PES and PEC tools.”®

In strong
contrast to MCA, shipments of Ryobi’s domestically produced PES tools, as a
share of total U.S. shipments of all Ryobi’s PES tools (domestic production
and imports), was very substantial. Ryobi’s shipments of domestically
produced PEC tools as a share of total U.S. shipments for Ryobi of PEC tools
(domestic production and imports) was significant for 1992.71- es with MCa,
nearly all of Ryobi U.S.’s production is transferred to Ryobi Limited’s U.S.
importer, Ryobi America, for marketing and distribution.”® This case is
different from Makita'’s, however{ in that Ryobi has a significant presence in
the U.S. market as a domestic producer rather than relying on imports.
Further, Ryobi U.S.’s financial performance data is similar to that of other
U.S. producers and, therefore, would not skew the data for the rest of the

industryu73 Thus, we do not find appropriate circumstances exist to exclude

Ryobi U.S. as a related party.

68 (. ..continued) ,
See e.g., Butt-Weld Pipe Fittings, Inv. Nos. 731-TA-520 and 521 (Final),

USITC Pub. 2527 (June 1992).

% While MCA’s financial performance is similar to the other U.S. producers
and might not skew the data for the rest of the industry, MCA’s
acknowledgement of coordination of its marketing with that of Makita U.S.A.
and Makita of Japan, in our view, warrants MCA’s exclusion.

n Report, Table 1 at I-9.

7 Report, Table 2 at I-10.

7 See Profegsional Electric Cutting and Sanding/Grinding Tools from Japan
(Preliminary), USITC Pub. 2536 at 23 (July 1992).

3 Report, Table 10 at I-22 and Table 12 at I-24.
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III. CONDITION OF THE DOMESTIC INDUSTRY

In assessing whether there is material injury to a domestic industry by
reason of dumped imports, we consider "all relevant economic factors which
have a bearing on the state of the industry in the United States . . . nlb
These include output, sales, inventories, capacity utilization, market share,
employment, wages, productivity, profits, cash flow, return on investment,
ability to raise capital and research and development.75 No single factor is
determinative, and we consider all relevant factors "within the context of the
business cycle énd conditions of competition that are distinctive to the

affected industry. n76

A. Domestic PEC Tools Industry

The data for the PEC tools industry evidence divergences between certain
positive factors, such as production, shipments and net sales, and other
negative factors, such as operating and net income.”’ Similar divergences do
not appear with respect to these factors in the PES tools industry, as
discussed below.

Apparent U.S. consumption of PEC tools by quantity increased moderately
between 1990 and 1992.7° Apparent U.S. consumption of PEC tools by value

followed a similar trend, although with a more significant increase reported

7% 19 U.S.C. § 1677(7) (C) (iii).
5 19 U.S.C. . § 1677(7) (C) (iii).

76 19 U.s.C. § 1677(7) (C) (iii). The parties did not allege any business
cycle nor conditions of competition that are distinctive to these industries.
Nor did the Commission receive any information relevant to such
considerations.

7 Chairman Newquist does not join in this statement.

7 pata referred to in this paragraph are summarized in Report, Table
21 at I-32, unless otherwise noted.
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for 1990 to 1992.

Domestic production of PEC tools by quantity increased by 11.7 percent
over the period of investigation, while capacity to produce PEC tools
increased by 6.2 percent from 1990 to 1992.7° overall capacity utilization
rates were very low for the domestic PEC tools industry over the period of
investigation, ranging from 50 to 55 percent. Further, from 1990 to 1992,
capacity utilization rates for the PEC tools industry increased by only 2.7
percentage points.

The domestic industry’s U.S. shipments of PEC tools by both quantity and
value, declined from 1990 to 1991 and both increased from i991-to 1992, for an
overall increase of 8.1 percenﬁ by quantity and of 16.5 percent by value for
the period of investigation.80 Those shipments, both by quantity and value,
increased at a rate less than apparent U.S. consumption did during that
period. Export shipments of PEC tools by the domestic industry increased by
36.3 percent by quantity and by 47.5 percent by value from 1990.to 1992.

The domestic industry reported large but moderately decreasing year-end
inventories of PEC tools for the 1990-1992 period.81 Inventories as a share
of U.S. shipments remained constant from 1990 to 1991 and declined slightly
from 1991 to 1992.

Employment and hours worked in the domestic PEC tools industry

 pata referred to in this paragraph are summarized in Report, Table
5 at I-16, unless otherwise noted.

8 pata referred to in this paragraph are summarized in Report, Table

6 at I-17, unless otherwise noted.

8 pata referred to in this paragraph are summarized in Report, Table

7, at I-18, unless otherwise noted.
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fluctuated with a very slight increase over the period of investigat:ion.82
Total compensation rose by 10.7 percent from 1990 to 1992, with a similar
increase (8.9 percent) reported for hourly total compensation. Productivity
remained constant over the period of investigation.

The financial performance indicators for the domestic PEC tools industry
showed declines and very low or negative operating and net income margins from
1990 to 1992. The PEC tools industry experienced a modest decrease by
quantity and value in net sales from 1990 to 1991, increasing from 1991 to
1992 to a level above 1990.% Operating income, while positive for each year
during the period 1990-1992, dropped sharply from 1990 to 1991 and recovered
only partially from 1991 to 1992, notwithstanding the more subséantial
increase in net sales during the same period. As a result, the PEC tools
industry experienced a 30.6 percent decline in operating income over the
period of investigation. Similarly, net income declined sharply from a
positive level in 1990 to a loss in 1991 and, despite some improvement, it
remained as net losses in 1992. The operating income margins (ratio of
operating income to net sales) were very low for the period of investigation,
ranging from 0.9 percent to 3.5 percent. Similarly, the net income margins
were minuscule or negative for the period of investigation, ranging from -1.5
- percent to 0.5 percent.

The cost of goods sold for the domestic PEC tools industry declined

slightly between 1990 and 1991, but increased substantially between 1991 and

8 pata referred to in this paragraph are summarized in Report, Table
8, at I-19, unless otherwise noted.

8 pata referred to in this paragraph are summarized in Report, Table
9 at I-21, unless otherwise noted.
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1992.% wnile selling, general, and administrative (SG&A) expenses also
increased significantly over the period of investigation, SG&A expenses as a
share of net sales remained relatively constant for the period of
investigation, ranging from 22.6 percent to 23.6 percent.
Research and development expenditures for the domestic PEC tools

industry increased over the period of investigation.85

Finally, the domestic
industry’s capital expenditures increased from 1990 to 1991 and then declined
from 1991 to 1992.% &

B. Domestic PES Tools Industry

Apparent U.S. consumption of PES tools, by both quantity and value,
fluctuated between years but overall increased moderately betw;en 1990 and
1992.% pomestic production of PES tools by quantity increased by 23.2
percent over the period of investigation.89 Capacity to produce PES tools
increased by 7.5 percent from 1990 to 1992. Capacity utilization rates for
the PES tools industry, though relatively low, also increased.by 7.3

percentage points throughout the period of investigation.

The domestic industry’s U.S. shipments of PES tools increased by 30.1

8 pata referred to in this paragraph are summarized in Report, Table
9 at I-21, unless otherwise noted.

8 Report at Table 13, I-24.
86 Report, Table 16 at I-26.

87 Based on the low capacity utilization rates, low or negative margins of
income and other weak financial performance, Chairman Newquist and
Commissioner Rohr conclude that the domestic PEC tools industry is
experiencing material injury.

8 pata referred to in this paragraph are summarized in Report, Table
21 at I-32, unless otherwise noted.

8 pata referred to in this paragraph are summarized in Report, Table
5 at I-16, unless otherwise noted.
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percent by quantity and by 11.8 percent by value from 1990 to 1992.%° Those
shipments, both by quantity and value, increased more than apparent U.S.
consumption did during that period. Export shipments of PES tools by the
domestic industry increased by 80.2 percent by quantity and by 65.8 percent by
value from 1990 to 1992.

The domestic industry reported initially large but sharply declining
year-end inventories of PES tools for the 1990-1992 period.91 Inventories as
a share of U.S. shipments increased slightly from 1990 to 1991 and declined
significantly from 1991 to 1992.

Employment in the domestic PES tools industry increased by 6.8 percent
over the period of invest:igat:ion.92 Hours worked, total compeﬁsation and
hourly total compensation increased by 7.1 percent, 10.9 percent and 3.6
percent, respectively, from 1990 to 1992. Productivity increased moderately
over the period of investigation.

The financial performance indicators for the domestic PES tools industry
showed increases over the period of investigation as a result of a very strong
performance for 1992. The PES tools industry experienced a substantial
increase in net sales by quantity over the period of investigation.93 Net
sales by value also increased from 1990 to 1992, but at a rate less than by

quantity. Operating income, which was positive for each year during the

9 pata referred to in this paragraph are summarized in Report, Table
6 at I-17, unless otherwise noted.

9 pata referred to in this paragraph are summarized in Report, Table
7, at I-18, unless otherwise noted.

92 pata referred to in this paragraph are summarized in Report, Table

8, at I-19, unless otherwise noted.

9 pata referred to in this paragraph are summarized in Report, Table
11 at I-23, unless otherwise noted.
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period 1990-1992, declined from 1990 to 1991, but rose remarkably from 1991 to
1992. BAs a result, the PES tools industry experienced a substantial increase
in operating income over the period of investigation. Similarly, net income,
which also was positive for each year during the period 1990-1992, declined
slightly from 1990 to 1991 but socared from 1991 to 1992. The operating income
margins (ratio of operating income to net sales) were moderate and increasing
during the period of investigation. The net income margins were low and
relatively constant for 1990 and 1991 (1.1 percent and 1.2 percent,
respectively), but increased substantially to 6.3 percent for 1992.

The cost of goods sold for the domestic PES tools industry increased
from 1990 to 1992 but, as a share of net sales, remained constaﬁt from 1990 to
1991 and declined from 1991 to 1992.% while selling, general, and
administrative (SG&A) expenses also increased significantly over the period of
investigation, SG&A expenses as a share of net sales declined only slightly
for the period.

Research and development expenditures for the domestic PES tools
industry remained relatively constant from 1990 to 1992.% Finally, the
domestic industry’s capital expenditures increased from 1990 to 1991 and then

declined from 1991 to 1992.96 97

% pata referred to in this paragraph are summarized in Report, Table
11 at I-23, unless otherwise noted.

95 Report at Table 13, I-24.
96 Report, Table 16 at I-26.

97 Based on the relatively stable, and in the most recent year remarkably
improving, performance of the domestic PES tools industry, Chairman Newquist
and Commissioner Rohr conclude that the domestic PES tools industry is not
experiencing material injury. Nonetheless, they also determine that; had
there been material injury to the domestic PES tools industry, such injury
would not be by reason of LTFV imports of PES tools from Japan.
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Iv. MATERIAL INJURY BY REASON OF LTFV IMPORTS
A. Legal Standard
In determining whether a domestic industry is materially injured by
reason of the imports as to which Commerce has made an affirmative
determination, the statute directs the Commission to consider in each case:

(I) the volume of imports of the merchandise which is the subject of
the investigation,

(ITI) the effect of imports of that merchandise on prices in the
United States for like products, and

(ITI) the impact of imports of such merchandise on domestic producers
of like products, but only in the context of production operations
within the United States . . . .78 :

In making its detefmination, the Commission may consider "such other
economic factors as are relevant to the determination . . ." but must explain
why they are relevant.¥ Although we may consider information that indicates
that injury to the industry is caused by factors other than the LTFV imports,
we do not weigh causés.100 The Commission need not determine that imports are
w101

"the principal, a substantial or a significant cause of material injury.

Rather, a finding that imports are a cause of material injury is

% 19 u.s.C. § 1677(7) (B) (i).
9 19 U.s.C. § 1677(7) (B).

100 Citrosuco Paulista S.A. v. United States, 704 F. Supp. 1075, 1101 (Ct.
Int’l Trade 1988); Encon Industries Inc. v. United Statesg, Slip Op. 92-164 at

4 and 5 (Ct. Int’l Trade, September 24, 1992).

01 5. Rep. No. 249, 96th Cong., 1st Sess. 57, 74 and 75 (1979) ("Any such
requirement has the undesirable result of making relief more difficult to
obtain for industries facing difficulties from a variety of sources,
industries that are often the most vulnerable to less-than-fair-value
imports.").



32

¢ 102

sufficien The Commission may also consider whether factors other than

the LTFV imports have made the industry more vulnerable to the effects of the
LTFV imports.w3

For the reasons discussed below, we find that the domestic PEC tools
industry is materially injured by reason of LTFV imports of PEC tools from

Japan. However, we also find that the domestic PES tools industry is not

materially injured by reason of LTFV imports of PES tools from Japan.

B. Material Injury to the Domestic PEC Tools Industry by Reason of
the LTFV Imports

LTFV imports of PEC tools from Japan, and U.S. shipmepts of those
imports, increased significantly, both in terms of quantity and value during
the period of investigation.w4 U.S. shipments of subject imports increased
at a substantially faster rate over the period of investigation than the

105 pg such, the subject imports accounted

increase in domestic consumption.
for a large and increasing share of apparent U.S. consumption throughout the
period of investigationfwé The large volume of subject imports as well as
the significant and increasing share of domestic consumption accounted for by
the U.S. shipments of LTFV imports of PEC tools from Japan are important

factors in our affirmative determination.

The market for PEC tools appears to be relatively price sensitive. With

102 E.g., Metallverken Nederland, B.V. v. United States, 728 F. Supp. 730,
741 (Ct. Int’l Trade 1989); Citrosuco Paulista S.A. v. United States, 704 F.

Supp. 1075, 1101 (Ct. Int’l Trade 1988).

103 gee generally Iwatsu Electric Co. Ltd. v. United Statesg, 758 F. Supp.
1506, 1512 (Ct. Int’l Trade 1991).

104 Report, Table 20 at I-30 and Table 21 at I-32.

105 Report, Table 21 at I-32.

106 Report, Table 21 at I-32.
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relatively limited substitutability of other products for PEC tools, demand
for PEC tools is price inelastic.'%” Furthermore, the subject imports are
very good substitutes for the domestically produced PEC tools. Therefore, the
increase in the supply of the subject imports puts downward pressure on the
U.S. market price for PEC tools and the increase in iﬁports will come at the
expense of U.S. producers’ sales of PEC tools, rather than increasing the
level of domestic consumption of PEC tools.

Discounts play a major role in ﬁhe marketing of PEC tools. All
producers and importers publish price lists and discount schedules for use by
their wholesalers and retail outlets.'®® as a general matter, these schedules
provide the recommended retail price for each tool and accesséry, and
enumerate the discounts available for the purchase of various quantities of
tools. The basic discount to a distributor is generally 30 percent below the
recommended retail price. Additional discounts ranging from 10-25 percent may
be applied as larger quantigies of tools are purchased. 1In addition to
published discounts, all producers and importers provide distributors with
occasional promotional and advertising support, rebates, financial incentives
or other benefits, which may be passed along to the retail level. Special
promotional pricing may be available for individual tools or across product
lings.

The Commission requested pricing information from U.S. producers and

importers and from purchasers for three PEC tools -- reciprocating saws,

107 See Staff Economic Memorandum at 16.

108  1nformation referred to in this paragraph is contained in Report at
I-34 - I-36, unless otherwise noted.
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circular saws, and jig saws.'® This pricing information evidences
significant price suppression caused by frequent and consistent underselling
of the subject imports.

The prices of the Japanese reciprocating saws were lower than the prices
for the domestic product in every quarter during the period of investigation
as reported both by the U.S. producers/importers and by purchasers.110
Further, the degree of underselling, particularly as reported by the U.S.

m

producers/importers, increased over the period of investigation. Prices

for U.S. reciprocating saws increased only slightly during the period of
investigation.112

Prices of Japanese circﬁlar saws as reported by U.S producers/importers
were higher than those of the U.S. product at the beginning of the period of
investigation.113 However, prices for the U.S. product and for the Japanese
product closely followed each other for the eight quarters beginning with
January-March 1991, with underselling reported for half of that period and
small margins of overselling for the other four quarters of that period."‘
Further, while the purchasers reportedva similar trend for prices, they also

reported lower prices for Japanese circular saws in more than half of the

quarters during the period of investigation, with small margins of overselling

19 Three products with detailed specifications were identified for pricing
information because prices of PEC tools vary with the specific type of tool
and features found on the individual models.

10 Report, Table 22 at I-38 and Table 29 at I-41.

"1 Report, Table 22 at I-38 and Table 29 at I-41.

12  peport, Table 22 at I-38 and Table 29 at I-41.

13 Report, Table 23 at I-38.

14 peport, Table 23 at I-38.
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115

reported for the remaining quarters. While the prices of both domestic and

Japanese circular saws increased over the period of investigation, the rate of
increase for the subject imports was extremely low. 16

The prices of the Japanese jig saws were lower than the prices for the
domestic product in every quarter during the period of investigation as
reported by purchasers and in every quarter except one as reported by the U.S.
producers/importers.117 Further, the degree of underselling as reported by
the U.S. producers/importers increased over the period of investigation.118
While the prices of both domestic and Japanese jig saws increased over the
period of investigation, the rate of increase for the subject_impofts was
extremely low and lower than the domestic increases.'!’

The Commission received lost sales and lost revenue allegations from the
domestic industry that the Commission attempted to confirm. A number of major
purchasers, contacted by the staff, confirmed that domestic producers lost
sales and revenues because of lower prices offered on the subject imports.12°

In sum, the record in this investigation indicates that LTFV imports of
PEC tools from Japan often were sold at prices below the domestic product and

accounted for an increasing share of apparent U.S. consumption. As noted

earlier, the data concerning the industry’s performance showed declining

15 Report, Table 30 at I-41.

116 Report, Table 23 at I-38.

17 Report, Tablg 27 at I-39 and Table 31 at I-41.

18 Report, Table 27 at I-39.

119 Report, Table 27 at I-39.

120 Report at I-42 - I-44. 1In particular, a number of purchasefg indicated

that Makita offered special pricing in December 1992 on circular saws, miter
saws, reciprocating saws, worm drive saws and cut saws with extended dating
terms of 6-months to one-year. Id. at I-43 and I-44.
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profitability despite an increase in ;hipments'and net sales. Much of the
decline in operating income appears to be attributable to increases in the
industry’s costs of production that outpaced the increases in net sales. The
fairly widespread underselling by the LTFV imports, in conjunction with price
sensitivity in this market and the increase in costs of production for the
domestic industry, is evidence that the imports prevented to a significant

degree increases in price that would otherwise have occurred, i.e., price

suppression. Moreover, LTFV imports from Japan managed to capture a
significantly larger portion of the increase in consumption than did the
domestic industry. Thus, notwithstanding some positive indicators of industry
performance, we conclude that the LTFV imports contributed to significant
price suppression and deprived the industry of a significant portion of an
increase in consumption, both of which are reflected in the weakened financial
condition of the industry at the end of the period of investigation.

It is unusual in Title VII investigations for the Commissiqn to have
available data concerning a comparable industry over the same time period
against which to test the conclusions we reach with respect to the impact that

dumped imports are having on the domestic industry.121

In this case, however,
we have such a data set -- namely, the data for the PES tools industry. The
market conditions and price sensitivity for the PES and PEC tools industries
are quite similar. As discussed immediately below, the PES tools industry
also experienced increases in net sales, shipments and production. Unlike the

PEC tools industry, however, the PES tools industry’s financial condition in

terms of its operating income improved substantially over the period of

121 chairman Newquist does not join in the discussion in this or the next

paragraph.
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investigation.

There is one obvious difference in the record between the PEC and PES
tools industries and markets, and that is the market share held by dumped
imports. For PEC tools, imports increased their market share, while for PES
tools, import market share was both smaller overall and decreased. We believe
this distinction further supports our conclusion that dumped PEC tools from

Japan were a cause of material injury to the domestic PEC tools industry.

c. No Material Injury to the Domestic PES Tools Industry by Reason of
the LTFV Imports

LTFV imports of PES tools from Japan increased slightly both in terms of
quantity and value from 1990 to 1992.122 However, U.S. shiéments of subject
imports declined in quantity while increasing in value from 1990 to 1992 .12
In sharp contrast to subject imports, U.S. apparent consumption of PES tools
increased much more substantially in quantity over the period of

124

investigation. Further, the subject imports accounted for a declining

share of apparent U.S. consumption throughout the period of-investigation.‘125
The relatively stable or declining volume of U.S. shipments of subject imports
as well as the moderate and declining share of domestic consumption accounted
for by the LTFV imports of PES tools from Japan are important factors in our

negative determination.

The Commission requested pricing information from U.S. producers and

122 Report, Table 20 at I-31.

13 Report, Table 21 at I-32.

124 peport, Table 21 at I-32.

125 Report, Table 21 at I-32.
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importers and from purchasers for two PES tools -- angle grinders126 and belt
sanders.'?” on balance, we do not find significant underselling or
significant price suppressing effects by subject imports of PES tools.
The prices of the Japanese 4-inch angle grinder were higher than the
prices for the domestic product in every quarter except one during the period

128

of investigation. Further, the degree of overselling as reported by the

U.S. producers/importers increased over the period of investigation.129
Prices of both domestic and Japanese 4-inch angle grinders increased over the
period of investigation.130 There was some dispute between the parties as to
whether the domestic and the import models surveyed were coﬁparable
products.131

The prices of the Japanese 4 1/2-inch angle grinder were higher than
those of the U.S. product at the beginning of the period of invest:igat::i.on.t"z

However, from the first quarter of 1992, prices for the U.S. product and for

the Japanese product closely followed each other, with underselling reported

126 Pricing data supplied by purchasers for angle grinders is not useful

since it was for a model of the imported angle grinder which was excluded from
the scope of this investigation by Commerce’s final investigation. Pricing
data, including supplement import data, supplied by U.S. producers/importers
for angle grinders were for two different sizes -- 4-inch and 4 1/2-inch --
which we compared separately.

127 wo products with detailed specifications were identified for priéing
information because prices of PES tools vary with the specific type of tool
and features found on the individual models.

128 Report, Table 24 at I-38.

129 Report, Table 24 at I-38.

130 Report, Table 24 at I-38.

131 Makita contended that the Black & Decker tool "has more features to
offer. All the competitor models offer higher amperage motors. Two of the
four models being compared [to the Makita model] include more costly AC/DC
features." Tr. at 130 and 131.

132 peport, Table 25 at I-39.
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133

for more than half of that period. Prices for the U.S. 4 1/2-inch angle

grinder increased slightly while the imported product declined slightly during
the period of investigation.ﬁ4

The prices of the Japanese belt sanders were lower than the prices for
the domestic product in every qﬁarter during the period of investigation as
reported by U.S. producers/importers and in every quarter except one as

135

reported by purchasers. Prices of both domestic and Japanese belt sanders

increased moderately over the period of investigation..136 Again, there was
some dispute as the comparability of the models surveyed.B7

We also have considered the impact of imports on the domestic industry
producing PES tools. 1In thisAcase, we find that the declining volume and
market share of shipments of imports from Japan and the mixed pricing data
have not had an adverse impact on the domestic industry. The domestic
industry continued to supply an increasing maﬁority of U.S. customers and was
able to significantly inqrease its market share from 1991 to 1992.'38
Moreover, the domestic industry’s already fairly stable profitability
increased signifiéantly while the market share of the imported product

declined significantly.

As noted previously, both the PEC and PES tools markets are fairly price

133 Report, Table 25 at I-39.

134 Report, Table 25 at I-39.

135 Report, Table 26 at I-39 and Table 31 at I-41.
136 Report, Table 26 at I-39 and Table 31 at I-41.
137

Makita contended that "all the models being compared to Makita have a
higher amperage motor. All but the Ryobi have a faster speed and the
Milwaukee and the Porter Cable models offer a more costly AC/DC feature as
well." Tr. at 131.

138 Report, Table 21 at I-32.
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sensitive. Thus, it could reasonably be expected that underselling by dumped
imports would have some adverse impact on domestic prices in the PES tools
market as it had in the PEC tools market. We believe, however, that whatever
adverse impact underselling by dumped imports of Japanese PES tools may have
had in the PES tools market was offset by the decline in market share held by
dumped imports. We, therefore, determine that the U.S. industry producing PES
tools is not materially injured by reason to the imports of PES tools from

Japan.

V. NO THREAT OF MATERIAL INJURY TO THE DOMESTIC PES TOOLS INDUSTRY BY
REASON OF LTFV IMPORTS

We further determine that there is no threat of material injury by

reason of LTFV imports of PES tools from Japanu139 We have considered all the

139  Under the statute, the Commission is required to consider the following
criteria. ‘

(I) if a subsidy is involved, such information as may be presented to it
by the administering authority as to the nature of the subsidy
(particularly as to whether the subsidy is an export subsidy
inconsistent with the Agreement.

(II) any increase in production capacity or existing unused capacity in
the exporting country likely to result in a significant increase in
imports of the merchandise to the United States,

(III) any rapid increase in United States market penetration and the
likelihood that the penetration will increase to an injurious level,

(IV) the probability that imports of the merchandise will enter the
United States at prices that will have a depressing or suppressing
effect on domestic prices of the merchandise,

(V) any substantial increase in inventories of the merchandise in the
United States,

(VI) the presence of underutilized capacity for producing the
merchandise in the exporting country,

(continued...)
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statutory factors that are relevant to this investigation.“o
The statute directs us to determine whether an industry in the United

States is. threatened with material injury by reason of imports "on the basis

of evidence that the threat of material injury is real and that actual injury

is imminent." Our decision "may not be made on the basis of mere conjecture

139(...continued)

(VII) any other demonstrable adverse trends that indicate probability
that importation (or sale for importation) of the merchandise (whether
or not it is actually being imported at the time) will be the cause of
actual injury,

(VIII) the potential for product shifting if production facilities owned
or controlled by the foreign manufacturers, which can-be used to produce
products subject to investigation(s) under section 1671 or 1673 of this
title or to final orders under section 167l1le or 1673e of this title, are
also used to produce the merchandise under investigation,

(IX) in any investigation under this title which involves imports of
both raw agricultural product (within the meaning of paragraph

(4) (E) (iv) and any product processed from such raw agricultural product,
the likelihood there will be increased imports, by reason of product
shifting, if there is an affirmative determination by the Commission
under section 705(b) (1) or 735(b) (1) with respect to either the raw
agricultural product or the processed agricultural product (but not
both), and

(X) the actual and potential negative effects on the existing
development and production efforts of the domestic industry, including
efforts to develop a derivative or more advanced version of the like
product. .

19 U.S.C. § 1677(7) (F) (1) .

In addition, the Commission must consider whether dumping findings or
antidumping remedies in markets of foreign countries against the same class or
kind of merchandise suggest a threat of material injury to the domestic
industry. 19 U.S.C. section 1677(7) (F) (iii).

140 several of the statutory threat factors have no relevance to this
investigation and need not be discussed. This antidumping investigation does
not involve subsidies or agricultural products nor any potential for product
shifting due to other findings or orders under the antidumping or
countervailing duty laws, or dumping findings or remedies in third countries.
We note that a 1980 Canadian antidumping finding on subject imports was
rescinded in 1984. See Canadian Anti-dumping Tribunal Review No. R-5-84
(1984) . '
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or supposition."141

We do not find that there is any increase in production capacity or
unused capacity in Japan likely to result in a significant increase in imports
of PES tools to the United States. Capacity utilization levels of the
Japanese producers were very high throughout the period of investigation.“z
Moreover, there is no evidence of record to suggest an increase above the
present 1l-shift, 40 hour weekly operations of the Japanese producers is likely
or imminent. In particular, there was no evidence presented that the Japanese
producers used more than one shift at any time during the period of
investigation. Thus, we find petitioner’s assertion to the c«:nu:.rary"'3 to be
mere conjecture.14‘ | -

We also find that the record does not support a finding that there will
be any rapid increase in United States market penetration of PES tools from
Japan, nor is there a likelihood that the pénétration will increase to an
injurious level. Although the volume of subject imports in the U.S. market

145 there has

has been relatively large throughout the period of investigation,
not been a rapid increase in market penetration. To the contrary, the market

share held by U.S. shipments of Japanese PES tools declined over the period,

%l 19 u.s.c. § 1677(7) (F) (ii). An affirmative threat determination must be

based upon "positive evidence tending to show an intention to increase the
levels of importation." Metallverken Nederland B.V, v. U.S., 744 F.Supp. 281,
287 (Ct. Int’l Trade 1990), citing American Spring Wire, 8 CIT at 28, 590
F.Supp. at 1280.

142 Report, Table 19 at I-30.
143 petitioner’s Posthearing Brief at 14.
144

See S. Rep. No. 249, 96th Cong., 1st Sess. 88-89 (1979); Citrosuco
Paulista v. United States, 704 F. Supp. 1075, 1095 (Ct. Int’l Trade 1988)
(Commission’s determination may not be based on mere conjecture or
supposition.)

145 Report, Table 20 at I-31.
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and there is no evidence of record to suggest an imminent. reversal of this
trend. 146 Further, there islevidence on the record of a commitment by Makita
to shift PES production to the United States during the period of
investigation.147

The record does not support a finding that the increase in inventories
in the United States will have an injurious effect on the U.S. industry. The
increase in import inventories occurred over thg same period of investigation
while the U.S. shipments of imports declined.4® Moreover, given the very
strong performance of the PES tools industry, we are not persuaded that the
inventory levels constitute a real threat of imminent injury. We further
determine that the record does.not support a finding that imports will enter
the United States at prices that will have a depressing or suppressing effect
on domestic prices. As discussed above, prices of domestic and importevaES
tools have generally increased during the period of investigation and we do
not find significan;‘price suppressing effects by the imports.1‘9 There is no
indication that future imports would be any more likely to affect prices
adversely in the near future than they do now. 170

There are no "other demonstrable adverse trends" that indicate that

imports will be the cause of actual injury, nor are there "actual and

146 Report, Table C-5 at C-6. Imports of PES tools from Japan, including
both U.S. shipments and U.S. inventories, remained relatively constant for the
1990-1992 period. Id., Table 20 at I-31.

147 Tr. at 124 and 125.

148 Report, Table C-5 at C-6. Imports of PES tools from Japan, including
both U.S. shipments and U.S. inventories, remained relatively constant for the
1990-1992 period. Id., Table 20 at I-31.

149 peport at I-39 and - I-40.
150 see 19 U.S.C. § 1677(7) (F) (i) (IV).
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potential negative effects on existing development and production efforts of

the domestic industry."151

Based on these facts, we find that the domestic
industry producing PES tools is not threatened with material injury by reason
of the LTFV imports from Japan.
CONCLUSION

We determine that the information of record in this final investigation,
particularly the significant volume of imports of PEC tools from Japan, the
significant and increasing share of apparent U.S. consumption held by subject
imports, and the declining condition of the domestic industry, demonstrates
that the domestic industry producing PEC tools is materially }njured by reason
of the subject imports from Japan. In contrast, we find that the evidence in
the record regarding PES tools, including the declining volume and market
share accounted fo; by subject imports and the profitable and improving
condition of the domestic industry, demonstrates that the domestic industry

producing PES tools is not materially injured nor threatened with material

injury by reason of LTFV imports from Japan.

151 gsee 19 U.S.C. §§ 1677(7) (F) (i) (VII) and (X).
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VIEWS OF VICE CHAIRMAN WATSON, COMMISSIONER BRUNSDALE
AND COMMISSIONER CRAWFORD

Based on the record in this final investigation, we determine that an
industry in the United States producing electric cutting tools is materially
injured by reason of imports of professional electric cutting todls from Japan
that the Department of Commerce ("Commerce") has found to be sold at less than
fair value ("LTFV"). We also determine that an industry in the United States
producing electric sanding/grinding tools is neither materially injured nor
threatened with material injury by reason of imports of professional
sanding/grinding tools from Japan that Commerce has found to be sold at LTFV.'
I. LIKE PRODUCT

A. In General

In determining whether an industry in the United States is materially
injured or is threatened with material injury by reason of the subject
imports, the Commission must first define the "like product" and the
"industry." Section 771(4) (A) of the Tariff Act of 1930 (the "Act") defines
the relevant industry as the "domestic producers as a whole of a like product,
or those producers whose collective output of the like product constitutes a
major proportion of the total domestic production of that product n2
In turn, the Act defines "like product" as "a product which is like, or in the

absence of like, most similar in characteristics and uses with, the article

! Whether the establishment of an industry in the United States is materially

retarded by reason of the subject imports is not an issue in this
investigation and will not be discussed further.

2 19 U.S.C. § 1677(4) (A).
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subject to an investigation . . . 03

The Department of Commerce ("Commerce") has identified the articles
subject to this investigation as:

two classes or kinds of merchandise, PECTs [professional electric
cutting tools] and PESGTs [professional electric sanding/grinding
tools]. The tools may be assembled or unassembled and corded or
cordless. . .

PECTs have blades or other cutting devices used for cutting wood,
metal, and other materials. PECTs include chop saws, circular saws, jig
saws, reciprocating saws, miter saws, portable band saws, cut-off
machines, shears, nibblers, planers, routers, joiners, jointers, metal
cutting saws, and similar cutting tools.

PESGTs have moving abrasive surfaces used primarily for grinding,
scraping, cleaning, deburring, and polishing wood, metal, and other
materials. PESGTs include angle grinders, finishing sanders, disc
sanders, orbital sanders, belt sanders, polishers, straight grinders,
die grinders and similar sanding/grinding tools.

The products subject to these investigations include all hand-held
PECTs and PESGTs and certain bench-top, hand-operated PECTs.

These investigations do not include:

Professional electric drilling/fastening tools;
Lawn and garden tools;

Heat guns; .

Paint and wallpaper strippers; and

o Chain saws, currently classifiable under subheading 8508 of the
HTSUS. '

Parts or components of PECTs and PESGTs when they are imported as
kits, or as accessories imported together with covered tools, are

O 00O

3 19 U.s.C. § 1677(10). The Commission’s determination of what is the
appropriate like product or products in an investigation is a factual
determination, and the Commission has applied the statutory standard of "like"
or "most similar in characteristics and uses" on a case-by-case basis. In
analyzing like product issues, the Commission considers a number of factors
including: (1) physical characteristics and uses; (2) interchangeability of
the products; (3) channels of distribution; (4) customer and producer
perceptions of the products; (5) the use of common manufacturing facilities
and production employees; and (6) where appropriate, price. Calabrian Corp.
v. United States, 794 F. Supp. 377, 382, n.4 (Ct. Int’l Trade 1992). No
single factor is dispositive, and the Commission may consider other factors
relevant to its like product determination in a particular investigation. The
Commission looks for clear dividing lines among possible like products, and
disregards minor variations. E.g., S. Rep. No. 249, 96th Cong. 1st Sess. 90-
91 (1979); Torrington Co. v. United States, 747 F. Supp. 744, 748-49 (Ct.
Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed. Cir. 1991); Asociacion
Colombiana de Exportadores de Flores v. United States ("Asocoflores"), 693 F.
Supp. 1165, 1169 (Ct. Int’l Trade 1988) ("It is up to [the Commission] to
determine objectively what is a minor difference.").



47

included within the scope of these investigations.

"Corded" and "cordless" PECTs and PESGTs are included within the scope
of these investigations. "Corded" PECTs and PEGSTs, which are driven by
electric current passed through a power cord, are, for purposes of these
investigations, defined as power tools which have at least five of the
following seven characteristics:

(1) The predominate use of ball, needle, or roller bearings (i.e., a
majority or greater number of the bearings in the tool are ball, needle,
or roller bearings) ;

(2) Helical, spiral bevel, or worm gearing;

(3) Rubber (or some equivalent material which meets AWL'’s
specifications S or SJ) jacketed power supply cord with a length of 8
feet or more;

(4) Power supply cord with a separate cord protector;

(5) Externally accessible motor brushes;

(6) The predominate use of heat treated transmission parts (i.e., a
majority or greater number of the transmission parts in the tool are
heat treated); and :

(7) The presence of more than one coil per slot armature.

If only six of the above seven characteristics are applicable to a
particular "corded" tool, then that tool must have at least four of the
six characteristics to be considered a "corded" PECTs or PESGTs.

"Cordless" PECTs and PESGTs, for the purposes of these investigations,
consist of those cordless electric power tools having a voltage greater
than 7.2 volts and a battery recharge time of one hour or less.

4 Final Determinations of Sales at Less Than Fair Value: Professional
Electric Cutting Tools and Professional Electric Sanding/Grinding Tools From
Japan, 58 Fed. Reg. 30144, 30145 (May 26, 1993) (hereinafter Commerce Final
Notice). Staff Report at A-6. In its preliminary determination, Commerce
defined the scope of investigation regarding professional tools by listing a
set of factors. If a tool possessed the required number of factors, the tool
was deemed a consumer tool and, therefore, not subject to investigation. 1In
its final determination, Commerce essentially reversed the criteria so that if
a tool possessed the required number of criteria, it was deemed a professiocnal
tool and, therefore, subject to investigation. As a result of this switch in
approach, a few tools which did not meet the consumer test and, therefore,
were considered professional in Commerce’s preliminary determination, have
been found not to meet the professional criteria and, therefore, are not
included in the articles subject to Commerce’s final investigation. The
Commission’s data has been revised to correspond to Commerce’s change in scope
and, therefore, to include only imports subject to Commerce’s final
determination.

> The fact that Commerce’s reversal of criteria from a consumer to a
professional test resulted in the shifting of some tools from within to
outside the scope of investigation provides some indication that there is not
a clear dividing line between these tools.
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B. Like Product Issues and the Commission's Preliminary Determination

In its preliminary determination, the Commission considered several
issues concerning the definition of 1like product: (1) whether PEC tools and
PES tools constitute separate like products; (2) whether the range of types
and sizes of products covered in either the PEC or PES categories is too broad
to constitute one like product and should be separated into additional like
products; (3) whether consumer tools are similar to professional tools so as
to include them in the like product; and (4) whether the Commission should
define separate like products which correspond to specific imported tools but
which are not produced domestically.6 Only the third issue was contested by
the parties in this final investigat:ion.7
The Commission concluded in its preliminary determination that there

were at least two like products, PEC and PES tools. The Commission also

reaffirmed that a like product must be defined as the U.S.-made products which

6 For a complete description of the preliminary determination see

Professional Electric Cutting and Sanding/Grinding Tools from Japan, Inv. No.
731-TA-571 (Preliminary), USITC Pub. 2536 at 6-17 (July 1992).

7 In the final investigation, petitioner continued to propose that the
Commission define two like products -- PEC tools and PES tools --
corresponding to the two classes or kinds of subject imports. Petitioner’s
(The Black & Decker Corporation, herein referred to as "Black & Decker")
Prehearing Brief at 3. Two respondents contended that the like products
should be defined to include all, consumer as well as professional, electric
cutting and sanding/grinding tools. Respondent’s (Makita Corporation, Makita
U.S.A., Inc. and Makita Corporation of America, herein collectively referred
to as "Makita") Prehearing Brief at 8; Respondent’s (Hitachi Koki Co. Ltd. and
Hitachi Power Tools U.S.A., Ltd., herein collectively referred to as
"Hitachi") Prehearing Brief at 6. Ryobi, Ltd., Ryobi America, Ryobi Motor
Products Corp. and Ryobi Electric Tool Manufacturing Corp. (herein
collectively referred to as "Ryobi") did not brief the Commission in the final
investigation.
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are like or most similar to the imports subject to investigation.8 There is
no evidence in the record in this final investigation that suggests a
different conclusion for these two issues.

for the purposes of the preliminary determination, the Commission
concluded that the differences between the families of tools were fairly minor
and did not constitute clear dividing lines for defining more’than two
separate like producté. However, the Commission invited parties to submit
further evidence in any final investigation on this issue. Finally, the
Commission considered whether consumer tools were so similar to professional
tools that the like products should be defined more broadly than the two
classes or kinds of subject imports. While the Commission decided not to
include consumer tools in the definitions based on the record in the
preliminary investigation, it indicated that the issue would be reexamined in
any final investigation. Each of these issues is addressed below.

cC. Domestic Products *"Like" PEC Tools and PES Tools

1. Whether There Should Be More Than Two Like Products Defined

While in this final investigation no éarty has urged the Commission to
consider defining the like product more narrowly than PEC tools and PES tools,
we considered wheﬁher cutting tools’ and sanding/grinding tools’ are each a
continuum of tools or whether each category can be further subdivided.

In past investigations involving ranges or families of products, the

8 In the final investigation, Hitachi indicated that they have "not requested

that the Commission exclude any imports determined by the Department to be
within the scope." Rather, "Hitachi submits that imports of slide compound
saws and other imported Japanese products for which there are no domestically
produced substitutes must be specially considered under the statute"
pertaining to the Commission’s injury and causation analysis, rather than to
the definition of the subject imports or the ‘like product.’" Hitachi'’s
Posthearing Brief at 8 -11.
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Commission has found separate like products each consisting of a continuum of
articles. In some cases, the Commission has found a dividing line by product

10

category9 or by operating element. In other cases, the Commission has found

" we

no clear dividing lines and included everything in one like product.
find that the evidence in the record does not support defining separate like
products as narrow as would be required to classify like products by product
categories or families of tools.!?

In the subject investigation, we also considered classification by
operating elements. There are similarities in physical characteristics and

uses, production processes, and customer and producer perception as well as

some interchangeability between the cutting tools.”™ while there is a

9 see e.q., Heavy Forged Handtools from the People’s Republic of China
("Heavy Forged Handtools"), Inv. No. 731-TA-457 (Final), USITC Pub. 2357 at §

and 6 (February 1991), aff’d, Tianijin Machinery Import & Export Corporation v.
United States, Slip Op. 93-61 (Ct. Int’l Trade April 27, 1993).

10

See e.q., Antifriction Bearings, USITC Pub. 2185 (May 1989).

" See e.g., Polyethylene Terephthalate Film, Sheet, and Strip from Japan and
the Republic of Korea ("PET Film"), Inv. No. 731-TA-458 and 459 (Final), USITC
Pub. 2383 at 8 and 10 (May 1991); Generic Cephalexin Capsules from Canada,
Inv. No. 731-TA-423 (Final), USITC Pub. 2211 (August 1989). See e.g., Sony

Corporation of America v. United States, 712 F. Supp. 978, 983 (Ct. Int’l
Trade 1989).

2 When the Commission has narrowly defined like products, the courts have
required the Commission to clarify its rationale and have required evidence in
the record which clearly and explicitly differentiates between the like
products. See e.g., Certain Fresh Cut Flowers from Canada, Chile, Colombia
Costa Rica, Ecuador, Israel, and the Netherlands, Inv. Nos. 701-TA- 275 - 278
and 731-TA-327 - 331 (Final), USITC Pub. 1956 (March 1987), and Certain Fresh
Cut Flowers from Peru, Kenya, and Mexico, Inv. Nos. 303-TA-18 and 731-TA-332
and 333 (Final), USITC Pub. 1968 (April 1987), remanded, Asocoflores, 693 F.
Supp. 1165, 1170 (Ct. Int’l Trade 1988).

3 The various types of cutting tools have similar physical characteristics
and uses and are distinguished primarily by removable blades that, when
activated by the motor and directed by the operator, can cut various materials
in various ways. Cutting tools can be interchanged with one another;
arguably, either a band saw or a circular saw may be used for cutting a wood
(continued...)
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distinction between the method of operation for some of the cutting tools,’“
we find based on the evidence in this investigation that there is no clear
dividing line along the continuum of cutting tools and define one like product
which includes all subject cutting tools.

In the case of sanding/grinding tools, we found that they have similar
physical characteristics and uses, the same methods of operation -- hand-held
operation, can be interchanged with one another, are perceived as similar by

5 Based on the evidence in

producers, and have similar production processes.
this investigation, we find one like product which corresponds to all subject
sanding/grinding tools. _

2.  vhether Consumer Tools Are Similar to Professional Tools

The Commission may define the like product to be broader than the class

of articles identified as subject to Commerce’s determination.'® 1In

13(...continued)

board, although one type may be more appropriately suited for the specific
application. Cutting tools are perceived to be similar by producers and have
similar production processes. Report at I-4.

% while cutting tools are predominately hand-held, i.e., wholly held and
moved by hand while in use, there are a few bench-top, hand-operated cutting
tools included in this investigation. While bench-top, hand-operated cutting
tools, such as miter saws, are not hand-held, the apparatus containing the
functional part of these tools, i.e., the saw blade, must be held and moved by
hand during operation. Report at I-4.

> sanders and grinders are distinguished from other tools primarily by
removable abrasive surfaces that, when actuated by the motor or directed by
the operator, can remove and/or refinish surfaces from various materials.
Sanders are used primarily for wood; grinders are primarily used for metals.
Report at I-5.

16 See, e.g9., Certain Electric Fans from the People’s Republic of China, Inv.
No. 731-TA-473 (Final), USITC Pub. 2461 at 8 (December 1991) ("Even if there is

-a domestic product identical to the imports subject to investigation, the
Commission may find the like product to be broader than that identical
product.") (footnote omitted), aff’d, Holmes Products Corp. v. United States,
Slip Op. 92-230 (Ct. Int’l Trade, December 30, 1992); see also, Polyethylene

Terephthalate Film, Sheet, and Strip from Japan and the Republic of Korea
(continued...)
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identifying the appropriate like product, the Commission is to find the
product or products like or most similar to the subject imports.17 Therefore,
instead of doing a general comparison of consumer and professional power
tools, we find it appropriate to find which domestic power tools are like
Japanese professional electric cutting and sanding/grinding tools.'® commerce
deemed power tools to be professional, if they possess 5 of 7 specified
characteristics. ' Therefore, we considered based on the facts in this
investigation whether domestic consumer tools are similar to the subject
imports or whether a clear dividing line exists between professional and
consumer tools.?’ As discussed below, we conclude that no‘c}ear dividing
lines exist between professional and consumer electric cutting ("EC") tools
and professional and consumer electric sanding/grinding ("ES") tools and find
two like products, EC tools and ES tools.

When the Commission, in previous investigations, has faced the problem

of multiple like products based upon alleged distinctions among types of

16(...continued)

("PET Film"), Inv. Nos. 731-TA-458 and 459 (Final), USITC Pub. 2383 at 8, 15
and 16 (May 1991); Generic Cephalexin Capsules from Canada, Inv. No. 731-TA-
423 (Final), USITC 2211 (August 1989). Compare Nepheline Syenite from Canada,
Inv. No. 731-TA-525 (Final), USITC Pub. 2502 at 10 (April 1992). Cf.
Torrington v. United States, 747 F. Supp. 744 (Ct. Int’l Trade 1990), aff’d,
938 F. 2d 1278 (Fed. Cir. 1991) (Commission’s like product determination need
not be coextensive with Commerce’s class or kind determination.)

7 19 U.s.c. § 1677(10).
8 Makita accounts for a significant share of the subject imports.

Y o1f only 6 of the specified characteristics are applicable, the tool must
possess 4 of the characteristics to be deemed professional by Commerce.

20 Congress has indicated that the like product standard should not be
interpreted in "such a narrow fashion as to permit minor differences in
physical characteristics or uses to lead to the conclusion that the product
and article are not ‘like’ each other." S. Rep. No. 96-249, 96th Cong., 1st
Sess. 90-91 (1979).



53
products, it has looked for clear dividing lines between the various products.
If the Commission has been unable to find clear dividing lines, then it
usually has found a continuum and included everything in one like product.
In reaching our determination regarding the appropriate like product, we

have considered relevant Commission precedent and conducted an analysis of the

like product factors. In Polyethyvlene Terephthalate Film, Sheet, and Strip
from Japan and the Republic of Korea ("PET Film"), the Commission found that
"PET Film is a continuum product without clear dividing lines between the
multiple like products . . . [a]llthough there are many distinct end uses for
different types of PET film."?' 1n defining a single like- product for PET
Film, the Commission found that there were "essential charaéteristics common
to all PET Film: high tensile strength, durability, heat resistance, good
gas-barrier properties, dimensional stability, chemical inertness, and

n22

clarity. The Commission also considered that on the whole U.S. producers

viewed all PET film as a continuum of PET film product in spite of recognizing

the existence of different market segments within this PET £film.%

The Court of International Trade has repeatedly upheld the Commission

practice of defining one like product which includes a number of similar

24

products. For example, in Sony Corp. of America, the CIT held that:

21 PET Film, USITC Pub. 2383 at 8 (May 1991).

22 pgr Film, USITC Pub. 2383 at 10 (May 1991). The Commission determined

"that the general similarity in physical characteristics, the general
similarity in production processes and production facilities, the single
product perceptions of U.S. producers, and the similar channels of
distribution indicate that PET film. . . is a single like product in these
final investigations." Id. at 14.

2 pPET Film, USITC Pub. 2383 at 12 (May 1991).

2 See, e.g., Generic Cephalexin Capsules from Canada, Inv. No. 731-TA-423
(Final), USITC Pub. 2211 (August 1989).
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the fact that there are certain differences between the Trinitron tube

and other CPTs [color picture tubes] does not mean that the Trinitron is

not "like" other CPTs within the meaning of the relevant statutes. Nor

is it disputed that the end use, i.e., television viewing sets, is the

same for Trinitron CPTs as for other CPTs.?

The Commission also has considered the issue of similar products with a
range from low to high qualities or grades and found one like product. In New
Steel Rails, the Commission found that different quality T rails, premium and

2 1n defining a single like product,

standard, were a single like product.
the Commission found that "premium and standard T rail have nearly identical
characteristics and uses; are interchangeable at least in part; are sold
through the same channels of distribution; and are produced iq the same
facilities, on much of the same equipment and by the same employees}"27 In
Nepheline Syenite, we considered whether the more expensive glass-grade potash
feldspar which is used for specialty glass applications should be included in
the like product with glass-grade soda feldspar which is used in container
glass production.zs' We determined that "[wlhile potash feldspar has different

qualities and some different uses than soda feldspar, the record indicates

that it competes directly with the subject import among glassmakers" and

25 Sony Corporation of America v. United States, 712 F. Supp. 978, 983 (Ct.
Int’l Trade 1989).

26 New Steel Rails from Japan, Luxembourqg, and the United Kingdom, Inv. Nos.
731-TA-557-559 (Preliminary), USITC Pub. 2524 at 8 (June 1992). See also

Stainless Steel Wire Rod from Brazil, France, and India, Inv. Nos. 731-TA-
636-638 (Preliminary), USITC Pub. 2599 at 8-10 (February 1993); Industrial

Nitrocellulose from Brazil, Japan, the People’s Republic of China, the

Republic of Korea, the United Kingdom, and West Germany, Inv. Nos. 731-TA-
439-444 (Final), USITC Pub. 2295 at 5 and 6 (June 1990).

27 New Steel Railsg from Japan, Luxembourqg, and the United Kingdom, USITC Pub.
2524 at 10 (June 1992).

28  Nepheline Syenite from Canada, USITC Pub. 2502 at 8 and 9 (April 1992).



S5

included it in the definition of like product.29

In prior investigations directly considering the professional versus
consumer issue, the Commission found different channels of distribution to be
a key factor in its like product decisions./ In Commercial Microwave Ovens,
the Commission decided against including household microwave ovens (HMO) in
the 1like product definition with commercial microwave ovens (CMO).3° The
Commission found that the small overlap in uses between the household and
commercial microwave ovens "is only one-way, because a consumer cannot easily
purchase a CMO. . . . CMOs and HMOs are sold in different channels of
distribution, with CMOs sold through commercial food distribu?ors ahd HMOs

n31  In certain Electric Faﬂs, the Commission

sold through appliance dealers.
determined "that industrial fans are not like the imported fans subject to
investigation" because "industrial fans are generally unavailable to household

consumers."32

An analysis of the like product factors for professional tools compared

2 Nepheline Syenite from Canada, USITC Pub. 2502 at 9 (April 1992).

30 commercial Microwave Ovens, Assembled or Unassembled from Japan
("Commercial Microwave Ovens"), Inv. No. 731-TA-523 (Preliminary), USITC Pub.
2405 at I-9 (July 1991) (The Commission found that the products were similar
in production processes, but differed in physical and technical
characteristics, uses, and channels of distribution, and that the industry had
"no trouble telling the two types of ovens apart.") Id. at I-7 - I-9.

31 commercial Microwave Ovens, USITC Pub. 2405 at I-8 and I-9 (July 1991).
The Commission also considered that "HMO’s warranties and insurance are
allegedly voided if it is used for commercial purposes." Id. at I-8.

32 certain Electric Fans from the People’s Republic of China, Inv. No. 731-
TA-473 (Preliminary), USITC Pub. 2340 at 9 and 10 (December 1990) (In finding

that industrial fans were not similar, the Commission also indicated that the
motors of the industrial fans exceeded the 125 watt limitation on the fans
subject to investigation, that their blades generally were made of steel or
aluminum rather than plastic, and that they circulated a substantially larger
quantity of air.).
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to related consumer tools follows.33

(a) Physical characteristics and uses

Since professional/industrial tools generally are designed to withstand
harsher treatment, perform under more extreme conditions, and operate more or
less continuously, they may be assembled from different grades of components
than their consumer counterparts.s‘ However, in terms of physical
characteristics, there is less difference between a professional tool and its
consumer counterpart than between types of cutting tools or types of
sanding/grinding tools. For example, a professional and consumer circular saw
have the same general appearance and the same key cutting components such as a
circular blade. In contrast, a professional circular saw ané professional
router are not similar in appearance and have different key cutting
components, a circular blade and bit, respectively. Further, professional and
consumer tools are used fundamentélly for the same ends, althouéh professional
tools generally are used for lengthier periods under heavier workloads.35

Commerce’s scope of investigation provides that a tool is deemed a

subject import (i.e., professional cutting or sanding/grinding tool) if it

possesses a specified number of factors. All of these factors relate to the
physical characteristics of the tool, such as the length of the power supply

cord and its composition. In applying the appropriate factors, Commerce found

B see Report at I-4 - I-7.

34 since professional tools are designed to be more durable than their

consumer counterparts, they generally are heavier in weight, housed in
heavier-gauge steel or compound materials, powered by higher amperage and more
overload-tolerant motors, have heavier and more wear-resistant bearings, and
are fixed with a thicker-jacketed power cord of special rubber to resist
abrasion and retain flexibility during cold weather. Report at I-6 and I-7;
Petitioner’s Prehearing Brief at 6.

35 Report at I-7.
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that there were some tools which certain industry participants might consider
professional which only met 4 of the 7 factors and, therefore, were deemed to
be consumer tools.3® This provides some indication that there is not a clear

dividing line between these tools.3?

(b) Interchangeability

For most every type of electric hand tool designed for professional
and/or industrial use there is a similarly functioning tool designed, and
priced, for consumer and/or home use. The extent of the actual differences
varies from one tool type to another.3® For many types of tools, there are a
number of models that range from the low-end to high-end. - The differences
between models at either end of the range are significant, but the differences
between models in the middle of the range often are minor.

While it is probably true that most employees and other persons making a

living with power hand tools use the professional variety tool,39 it is not

3% por example, a sanding/grinding tool was excluded by Commerce from the
scope because it met at most only four of the seven criteria. The tool had a
power supply cord of proper length (8 feet) but Commerce determined after
physically examining the cord that it was made of thermo-plastic material and
not rubber as required by Commerce’s criteria for professional tools. See
Commerce Memorandum A-588-823, Attachment 2-B at 15.

37 commerce found that 82 of 83 Makita corded U.S. cutting tools examined
were professional because they met at least five of the seven or four of the
six scope criteria. However, 10 of those deemed professional met the minimum
number of criteria. For Makita’s corded sanders/grinders, only 36 of 46 met
the professional criteria, with seven of those professional models possessing
only the minimum number of criteria (five or four). See Commerce Memorandum
A-588-823, Attachment 2 at 1 and 2.

38 Report at I-5.

3% The 1991 Professional Power Tool Brand Image and Purchase Tracking Study
("the Caney Report") conducted by the Caney Research Group found that 25
percent of the tradesmen had purchased a consumer tool, but that only 9
percent of those surveyed would purchase a consumer tool again for a
professional job. Caney Report at Table 111; Petitioner’s Prehearing Brief at
10.
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true, nor is it expected, that the hobbyist, home do-it-yourselfer, or other
user for non-professional purposes will invariably use the consumer variety.

The extent to which they purchase professional quality tools has not been

d.“% Black & Decker and Ryobi contended that there is minimal

quantifie
overlap on this issue; however, Makita testified that the overlap is

41

extensive. In the final investigation, Makita estimated that "between 60

and 65 percent of its tools are currently purchased by do-it-yourselfers"

42 43 1¢ ig clear,

based on Makita’s warranty returns and marketing studies.
however, that mail order catalogs, hardware stores, lumber yards, and "home
remodeling" centers all carry both professional and consumer gower‘tools that
are accessible to both ordinary consumers and professionals.
(c)  Customer and producer perceptions of the products

Most of the industry accepts a distinction between professional and
consumer tools, at least for marketing purposés.“ The subject imports of PEC
and PES tools seem to appeal to consumers and compete to some degree with

5

consumer products.4 There also is some dispute as to which products are

40  Report at I-7.

41 Report at I-7.
42 Respondent’s (Makita) Prehearing Brief, Vol. I at 22. Petitioner
contended that Makita failed to produce its warranty evidence and that based
on Black & Decker’s records "the rate of return on warranty cards for
professional tools is significantly less than 10 percent." Petitioner’s
Posthearing Brief at 4, n.7. 1In the preliminary investigation, Makita
estimated that "between 30 and 35 percent of its tools were purchased by do-
it-yourselfers." Makita’s Postconference Brief at 10.

8 1t may be that more do-it-yourselfers use Makita tools.

%  peport at I-5.

4 Makita indicated that it was surprised when its products started selling
so well through retail distribution centers to consumers for the home market
other than to the contractor or tool specialist. Makita reasoned that "the
quality spoke for itself. People were willing to pay more. They had
(continued...)



59
consumer tools and which products are professional tools. For example,
when Commerce shifted its approach in defining professional tools to reference
a series of characteristics of professional, rather than consumer, tools, a
few tools deemed professional in its preliminary determination were found not
to meet the professional criteria. In the final investigation, Hitachi
asserted that "Hitachi does not recognize that a clear line can be described
or established that separates ‘professional’ tools from ‘consumer’ tocols;"
however, Hitachi acknowledged that it "uses those designations purely for
marketing purposes, and Hitachi understands that other companies do the
game."* While produéers' catalogs of their products typically différentiate
between professional and consumer tools, it is nét clear that their definition
matches Commerce’s definition for professional tools.

One producer may offer a different warranty from another producer for
their tools. 1In addition, some producers offér different warranties for their
professional and cénsumer tools. Petitidner indicated that it "warrants
professional tools for one year, and prévides for a 30-day over-the-counter
warranty exchange."47 In contrast on consumer tools, Black & Decker "offers
an over-the-counter exchange anytime within a two-year warranty period" . . .
which "is voided if the tool is used for professional use."® Makita

indicated, however, that "[alll of Makita’s tools are covered by the same

45(...continued) i

initially purchased low cost tools and they had . . . failed . . . or done the
job poorly. So, the next time around they wanted to buy something better, and
many of them chose Makita." Tr. at 172.

46 Respondent’s (Hitachi) Posthearing Brief at 14.
47 petitioner’s Prehearing Brief at 9, n.5.

48 petitioner’s Prehearing Brief at 9, n.5.
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warranty, regardless of the purchaser."‘9 Makita also indicated that "no
possible cancellation of warranty applies to Makita’s power tools -- Makita’s
warranties apply equally to all -- regardless of the user. "0
(a) Channels of distribution
Both professional and consumer tools are widely available to
professionals and non-professionals alike.?! Large institutional buyers
(i.e., manufacturing companies, construction firms and government/public
maintenance departments) generally purchase professional tools from industrial
and construction supply wholesalers served by the manufacturers, or from the
manufacturers directly. Smaller institutional buyers and’igdividual users
purchase professional tools from hardware stores, lumber yards, and home-
improvement centers also served by the manufacturer (or the manufacturer’s
agent), or from the same industrial and construction supply wholesalers that
serve the larger institutional users. Consumer tools also are available at
these outlets, supplied by the manufacturer in much the same way as are

52 Manufacturers also ship an equal or larger number of

professional tools.
consumer tools to mass-merchandise and catalog stores, such as K-Mart, that
generally do not serve the professional market.

(e) Production processes

Both professional and consumer tools have similar major components (such

49 Respondent’s (Makita) Prehearing Brief, Vol. I at 41.
50 Respondent’s (Makita) Prehearing Brief, Vol. I at 41.
1 Report at I-10 and I-11.

52

For example, stores such as Sears carry a line of power tools of each
type. The top of the line consists of tools which are designed for
professional, heavy-duty use and have added features; tools at the bottom are
designed for light, household use. However, there are other models in the
middle which are applied to both types of use.
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as motor, housing, gears, and bearings). To produce both professional and
consumer tools, major components are first manufactured and then assembled
into a complete unit.’® Most motors and housings are produced in-house;
geafs, bearings, and smaller components may also be imported, acquired from
domestic affiliates, or purchased from other U.S. producers. After assembly,
the completed tools are tested, packaged, and shipped to the customer. The
manufacturing processes for professional and consumer tools have several
similar steps: steel machining, motor manufacturing, and tool assembly354 In
general, parts and components for professional topls, however, are
manufactured using a greater number of production steps,55 higher quality raw
materials (i.e., alloy v. low carbon steel), and are designea to meet higher
tolerances than parts and components for consumer tools.

The degree to which equipment and production workers are dedicated to
the production of major components, particularly the motor, for either
professional or consumer tools varies by individual produce_r.56

Producers use at least three types of assembly lines for professional
power tools: a whole unit assembly; a timer-indexed conveyor with housings;
and a roller and pallet system.57 Assembly of most consumer tools is done on

a progressive conveyor belt that runs constantly, with each assembler

performing a single task.”8 Depending on each producer’s manufacturing

53 Report at I-7.
34 Report at I-7.

55 There are three manufacturing steps between the steel machining and the
motor manufacture in the production process for professional tools. These
steps include: casting machining, injection molding, and heat treatment.

36  Report at I-7.
57 Report at I-7.

58  Report at I-8.
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methods, each assembly line may be dedicated toc a particular type of tool, or
alternate between different tools, after a set-up interval. For some
producers, the conveyor belt assembly lines may alternate between professional
and consumer tools after a set-up interval.
(£) Price

There are continua of prices for both cutting and sanding/grinding
tools. For example, there is an apparent continuum in the prices of circular
saws: $39.74; $59.00; $89.99; $109.00; and $149.00.°° The first three
products would be classified by Commerce as consumer products and the last two
would be deemed professional products. Moreover, while profegsionél tools may
be several times the price of the corresponding consumer/home-use tools at the
retail level,®® there are wide ranges of price for professional power tools.
Finally, because the imports of PEC and PES tools from Japan tend to be
positioned at the moderate or middle range of'prices, they are more likely to
compéte with domestic consumer tools.®!

In summary, our analysis of the like product factors discussed above
leads us to conclude that no clear dividing lines exist between professional
and consumer electric cutting tools and professional and consumer electric
sanding/grinding tools. We find two like products, EC tools, comprised of
consumer and professional tools, and ES tools, comprised of consumer and
professional tools, which correspond to the two classes or kinds of imports

subject to investigation. In light of our like product determination, there

>9 Respondent’s (Makita) Posthearing Brief at Exhibit 4.
60 Report at I-7.

61 or. at 153. Makita indicated that: "[wle happen to be positioned pretty
much in the middle. You'’ve got the premium brands on top. You'’ve got the
lower quality, lower price . . . [items] below us." Tr. at 173.
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are two domestic industries in this investigation, one comprised of the
domestic producers of EC tools, both professional and consumer, and the other
comprised of the domestic producers of ES tools, both professional and

consumer. 62

III. MATERIAL INJURY BY REASON OF LTFV IMPORTS
In determining whether a domestic industry is materially injured by
reason of the LTFV imports, the Act directs the Commission to consider:

(I) the volume of imports of the merchandise which is the subject of
the investigation,

(II) the effect of imports of that merchandise on prices in the
United States for like products, and

(III) the impact of imports of such merchandise on domestic producers
of like products, but only in the context of production operations
within the United States &

62 We concur with the finding reached by Chairman Newquist, Commissioner Rohr

and Commissioner Nuzum that appropriate circumstances exist to exclude Makita
Corporation of America ("MCA") from the domestic industry as a related party.
We join in their discussion of these matters, except to make note of certain
information specific to the EC and ES tool industries.

As a new entrant to the domestic EC and ES tools industry, MCA was
responsible for an extremely small percentage of U.S. EC tool production but
accounted for a moderate share of U.S. ES tool production during the period of
investigation. Report, Table 1 at I-9. Similarly, MCA’s U.S. shipments of
domestically produced EC tools as a share of total U.S. EC tools’ shipments
for Makita (U.S. shipments of domestic production and imports) was extremely
small for 1992. Report, Table 2 at I-10. MCA’s shipments of domestically
produced ES tools as a share of total U.S. shipments for Makita of ES tools
(domestic production and imports) also was extremely small in 1992. Id.

During the period of investigation, Ryobi U.S. was responsible for a
substantial share by quantity of both U.S. ES tool production and U.S. EC tool
production. Report, Table 1 at I-9. In strong contrast to MCA, Ryobi U.S.’s
shipments of domestically produced ES tools as a share of total U.S. ES tools’
shipments for Ryobi (U.S. shipments of domestic production and imports) was
very substantial and U.S. shipments of domestically produced EC tools as a
share of total U.S. shipments for Ryobi of EC tools (domestic production and
imports) was significant for 1992. Report, Table 2 at I-10.

65 19 U.s.C. § 1677(7) (B) (i).
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In assessing the effect of dumped imporés, we compare the current
condition of the domestic industry to that which would have existed had
imports not been dumped.64 Then, taking into account the conditidn of the
industry, we determine whether the resulting change of circumstances
constitutes material injury.65 For the reasons discussed below, we f£ind that
the domestic EC tools industry is materially injured by reason of LTFV imports
of PEC tools from Japan, and that the domestic ES tools industry is not
materially injured by reason of LTFV imports of PES tools from Japan.

A. Background

In assessing whether there is material injury to a d&mestic industry by
reason of dumped imports, we consider "all relevant economic factors which
have a bearing on the state of the industry in the United States . . . nbé
We consider these factors "within the context of the business cycle and
conditions of competition that are distinctive to the affected industry."67

1. Domestic EC Tools Industry
Apparent U.S. consumption of EC tools by quantity increased modestly

between 1990 and 1992.% while apparent U.S. consumption of EC tools by value

fluctuated between years, it increased significantly from 1990 to 1992.

6 see 19 U.S.C. § 1677(7) (C) (iii).

65 vice Chairman Watson believes that in some cases the record evidence is
sufficient to allow such an analysis, which although not required by the Act,
can be relevant.

6 19 U.s.C. § 1677(7) (C) (iii).

67 19 U.S.C. § 1677(7) (C) (iii). No argument addressing the business cycle
nor conditions of competition was raised by any of the parties to this
investigation. Nor did the Commission receive any information relevant to
such considerations.

68 pata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.
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Domestic production of EC tools by quantity increased by 7.2 percent
from 1990 to 1991, and by 2.5 percent from 1991 to 1992.%° Capacity to
produce EC tools remained relatively constant from‘1990 to 1991, with an
increase of 2.0 percent from 1991 to 1992. Similar to the domestic production
trend, capacity utilization rates for the EC tools industry increased by 4.2
percentage points from 1990 to 1991, and remained relatively constant from
1991 to 1992. Overall capacity utilization rates were relatively low, ranging
from 61.1 percent to 65.7 percent for ﬁhe domestic EC tools industry over the
period of investigation.

The domestic industry’s U.S. shipments of EC tools by quantity remained
relatively constant from 1990 to 1991, and increased by 5.6 pe;cent from 1991
to 1992.7°v While the domestic industry’s U.S. shibments of EC tools by value
fluctuated between years, an increase of 13.5 pércent was reported over the
period of investigation. Export shipments of EC tqols by the domestic
industry increased by 27.2 percent by quantity and by 30.7 percent by value
from 1990 to 1991, but declined by 11.9 percent by quantity and by 3.8 percent
by value from 1991 to 1992. Inventories as a share of shipments increased
during 1990-1992 from 10.2 percent to 11.4 percent.

Hours worked fluctuated between years but remained relatively constant
from 1990 to 1992.7' Total compensation declined slightly between 1990 and

1991, but rose moderately from 1991 to 1992, for an overall modest increase.

% pata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.

" pata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.

' pata referred to in this paragraph are summarized in Report, Table

C-8, at C-8, unless otherwise noted.
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In contrast, hourly total compensation rose steadily ovef the period of
investigation. Productivity increased moderately between 1990 and 1991, but
declined slightly from 1991 to 1992, for an overall moderate increase over the
period of investigation.

The EC tools industry experienced a modest increase by quantity and a
moderate increase by value in net sales from 1990 to 1992.72 Operating
inccme, while positive for each year during'the period 1990-1992, dropped
significantly over the period of investigation.

The cost of goods sold for the domestic EC tools industry increased
significantly from 1990 to 1992, with most of the increase reborted from 1991
to 1992.7 Selling, general, and administrative expenses also increased
significantly over the period of investigation with a slight decline reported
from 1990 to 1991.

Finally, the domestic industry’s capital expenditures declined modestly
during the period 1950 to 1992, with a significantly drop from 1990 to 1991.74

2. Domestic ES Tools Industry

Apparent U.S. consumption of ES tools by quantity and by value was
relatively constant from 1990 to 1991, but rose substantially both by quantity
and value from 1991 to 1992.7

Domestic production of ES tools increased modestly from 1990 to 1991,

2 pata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.

3 pata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.

7 pata referred to in this paragraph are summarized in Report, Table

C-8, at C-8, unless otherwise noted.

> pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.
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but rose significantly from 1991 to 1992, for a substantial increase over the
period of investigation.76 Capacity to produce ES tools increased slightly
from 1990 to 1992. Capacity utilization rates for the ES tools industry
increased moderately from 1990 to 1992.

The domestic industry’s shipments of ES tools remained relatively
constant by quantity and declined slightly by value from 1990 to 1991, but
experienced a substantial increase from 1991 to 1992.77 Export shipments of
ES tools by the domestic industry increased substantially by quantity and
value from 1990 to 1991, but declined modestly from 1991 to 1992.

The domestic industry’s year-end inventories of ES tools fluctuated for

d.78 Inventories as a share

an overall slight increase for the 1990-1992 perio
of shipments declined slightly during that period.
Employment in the domestic ES tools industry fluctuated with a modest

7 Hours worked increased slightly

increase over the period of investigation.
from 1990 to 1992. Total compensation also increased modestly over the period
of investigation. Hourly total compensation fluctuated, but increased
slightly overall from 1990 to 1992. Productivity increased substantially over
the period of investigation.

The ES tools industry experienced a slight increase by quantity and

value in net sales from 1990 to 1991 and reported a substantial increase from

7 pata referred to in this paragraph are summarized in Report, Table

C-11, at C-10, unless otherwise noted.

7 pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.

™ pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.

7 pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.
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1991 to 1992.%0 Operating income, which was positive for each year during the
period 1990-1992, increased modestly from 1990 to 1991, but increased from
1991 to 1992. Operating income as a share of net sales increased over the
period of investigation.

The cost of goods sold for the domestic ES tools industry increased
significantly from 1990 to 1992, with all of the increase reported from 1991
to 1992.8' as a share of net sales, the cost of goods sold for the domestic
ES tools industry declined from 1990 to 1992. Selling, general, and
administrative expenses also increased significantly over the period of
investigation.

Finally, the domestic industry’s capital expenditures—increased

moderately during the period 1990 to 1992.%2

B. Material Injury to the Domestic EC Tools Industry by Reason of the

LTFV Imports
1. Volume of PEC Tool Imports

In determining whether there is material injury by reason of LTFV
imports, the statute directs the Commission to consider "whether volume of
imports of the merchandise, or any increase in that volume, either in absolute
terms or relative to production or consumption in the United States, is
significant."83

Imports of PEC tools from Japan accounted for over 25 percent of the

8 pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.

81 pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.

8 pata referred to in this paragraph are summarized in Report, Table
C-11, at C-10, unless otherwise noted.

8 319 U.s.c. § 1677(7) (C) (i).
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domestic market in terms of value and over 15 percent in terms of quantity in
1992.8 This represented a small increase between 1990 and 1992, and was the
highest market share attained by Japanese producers during the period of
investigation. Domestic producers held over 60 percent of the market in terms
of value and over 70 percent of the market in terms of quantity in 1992.%
Further, importers’ U.S. shipments of PEC tools from Japan increased
significantly both in terms of quantity and value from 1990 to 1992.% while
it is clear that the larger the volume of LTFV imports, the larger the effect
they will have on the domestic industry, a determination of whether the volume
is significant must consider other factors, such as the level of
substitutability and the availability of substitute products. Given the
condition of the industry and the non-price factors discussed below, we find
the volume of imports to be significant.
2. Effect of LTFV PEC Imports on Domestic Prices

In evaluating the effect of LTFV imports on prices, the Commission
considers whether there has been significant price underselling of imports and
whether the imports depress prices to a significant degree or prevent price
increases that otherwise would have occurred, t§ a significant degree.87

To analyze the effect of this volume of imports on domestic prices of
the like product and on the domestic industry, we consider a number of factors
about the industry and the nature of the products, such as substitutability

between the subject imports and the domestic like product, the availability of

B4 Report, Table C-8 at C-8.
85 Report, Table C-8 at C-8.
86

Report, Table 21 at I-32.
87 19 U.s.C. § 1677(7) (C) (ii).
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substitute products in the market, and the dumping margin, which was 54.43
percent in this cése.88

Substitutability is an important factor in this case. Clearly the more
substitutable the LTFV imports and the domestic like product the more likely
purchasers will base their decisions on price differences between the
products. It is clear that EC tools are not commodity products. They differ
in physical characteristics, features, overall quality and durability, safety
features, and price.89 Brand names are also important in this market, and
purchasers have indicated certain brand preferences for different types of
tools.?® aAs stated earlier, Japanese imports have occupied é_mid-ievel
position on the price-quality'spectrum of EC tools, competing in all market
segments. Overall, subject imports and the domestic product appear to be
relatively good substitutes.

There are few good substitutes for EC ﬁools. Purchasers, particularly
do-it-yourselfers, may be able to put off buying a tool, effectively
substituting an old tool for a new tool. 1In addition, do-it-yourselfers may
be inclined to buy more types of EC tools as well as higher quality EC tools
if prices are lower. Professionals, on the other hand, are likely to purchase

91

the tools they need for a given job, regardless of price changes. Because

8 Vice Chairman Watson did not consider the dumping margin in his analysis.
8 Staff Economic Memorandum at 12.

90 According to the Caney Research Group study, professional named the brands
of specific types of tools they would most like consider purchasing as
follows: Makita was named most often for regular circular saws and miter
saws, Milwaukee for reciprocating saws, Porter-Cable for routers, Black &
Decker and Bosch for jig saws, and Skil for worm drive circular saws. The
Caney Research Group, 1991 Professional Power Tool Brand Image and Purchase
Tracking Study, May 1991, pp. 9-13. '

91 rr. at 80.
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the price of EC tools make up a relatively small part of the cost of any
individual project, it is unlikely that an increase in tool prices would
adversely impact the home remodeling and building industries.?

If Japanese PEC imports were fairly traded, their prices would have
increased subs?:.antially.93 Given the fact that subject imports and the
domestic products are relatively good substitutes, it is likely that, instead
of purchasing Japanese tools at the higher prices, a large number of

9% 95 while some may have

purchasers would have purchased domestic tools.
purchased fairly-traded imports and others may have done without a new EC
tool, our analysis of the evidence shows sales diverted from thg large market
share held by subject imports‘would have caused domestic sales to increase
significantly had imports been fairly traded.?® Because of the significant
excess capacity in the domestic EC industry,97 we do not believe that such an
increase in demand would have caused a significant increase in the price of
the domestic product. Accordingly, we find it unlikely that LTFV imporﬁs

suppressed domestic prices to a significant degree.%399

92 or. at 80.

9  vVice Chairman Watson does not draw the conclusion that prices of the
subject EC imports would have necessarily been gubstantially higher.

9% staff Economic Memorandum at 3.

9 vVice Chairman Watson notes that the record indicates that a professional
may look at four or five different brands, "but if all things are equal if
there’'s five manufacturers that make basically the five same tools they’re
going to buy the one with the lowest price." Tr. at 57 and 58.

%  gee Staff Economic Memorandum EC-Q-064.

9 Dpata referred to in this paragraph are summarized in Report, Table
C-8, at C-8, unless otherwise noted.

9 vVice Chairman Watson notes that the Commission requested pricing

information from U.S. producers and importers and from purchasers for three EC

tools -- reciprocating saws, circular saws, and jig saws. In addition,
(continued...)
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3. Impact on the Domestic EC Toodl Indust;zb
In assessing the impact of LTFV imports on the domestic industry, we
consider, among other relevant factors, U.S. consumption, production,
shipments, capacity utilization, employment, wages, financial performance,
capital investment, and research and development expenses.100 Overall
capacity utilizétion rates were relatively low for the domestic EC tools

industry over the period of investigation.101

U.S. shipments of domestic EC
tools increased at a lower rate than apparent U.S. consumption did from 1990
to 1992. For the reasons discussed above, we find that if subject imports had
been fairly traded the domestic volume of sales would have increased
significantly and, therefore, the condition of the domestic industry would

have been materially better. 102

98 (.. .continued)

pricing data was requested from U.S. producers for a circular saw at the low
range of the continuum. Since there are no comparative models imported, he
does not discuss this pricing data. The prices of the Japanese reciprocating
saws and jig saws were lower than the prices for the domestic product in every
quarter, except one, during the period of investigation. Further, the degree
of underselling for both products increased over the period of investigation.
Prices of domestic and Japanese circular saws closely followed each other for
the eight quarters beginning with January-March 1991, with underselling
reported for half of that period and small margins of overselling for the
other four quarters. Prices of all three products increased over the period
of investigation, however, the rate of increase for the subject imports,
particularly the circular saws and the jig saws was extremely low. See
Report, Tables 22, 23, 27-31, and 33 at I-38 - I-41.

% Commissioner Brunsdale and Commissioner Crawford note that evidence of
underselling is not very probative in cases, like this one, where one cannot
simply assume that non-price factors distinguishing the dumped from the
domestic product are trivial.

100 19 y.s.c. § 1677(C) (iid).

01 pata referred to in this paragraph are summarized in Report, Table

C-8, at C-8, unless otherwise noted.

102 yjce Chairman Watson notes that the domestic industry experienced a loss
of market share over the period of investigation despite the significant
(continued...)
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We conclude, therefore, that the domestic industry is materially injured

by reason of LTFV imports of PEC tools from Japan.

C. No Material Injury to the Domestic ES Tools Industry by Reason of
the LTFV Imports

1. Volume of PES Tool Imports

In determining whether there is material injury by reason of LTFV
imports, the statute directs the Commission to cdnsider "whether_volume of
imports of the merchandise, or any increase in that volume, either in absolute
terms or relative to production or consumption in the United States, is
significant."w3

Imports of PES tools from Japan accounted for less thaﬁ 15 percent of
the domestic market in terms of value and less than 10 percent in terms of

quantity in 1992.104

This was the lowest market share attained by Japanese
producers during the period of investigation. Domestic producers held over 65
pe?cent of the market in terms of value and over 70 percent Qf the market in
terms of quantity in 1992, their highest market share during the period of

investigation. 105

Further, U.S. shipments of subject imports declined in
quantity while increasing in value from 1990 to 1992.'% 1n contrast to the

EC market, fairly traded ES imports actually had a greater share of the

102(...continued)

increases in U.S apparent consumption during the same time period. At the
same time, the lower priced LTFV imports gained market share at the expense of
the domestic EC tools industry. The domestic EC tools industry’s decline in
operating profits and loss of market share can be attributed at least in part
to the increased shipments of the lower priced LTFV imports. See Report,
Table C-8 at C-8.

103 19 u.s.c. § 1677(7) (C) (i).
104 Report, Table C-11 at C-10.
105 Report, Table C-11 at C-10.

106  peport, Table 21 at I-32.
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domestic market than subject imports. While it is clear that the larger the
volume of LTFV imports, the iarger the effect they will have on the domestic
industry, a determination of whether the volume is significant must consider
other factors, such as the level of substitutability and the availability of
substitute products. Given the condition of the industry and the non-price
factors discussed below, we do not find the volume of LTFV imports to be
‘'significant in this case.
2. Effect of LTFV PES Imports on Domestic Prices

In evaluating the effect of LTFV imports on prices, the Commission
considers whether there has been significant price undersellinq of imports and
whether the imports depress pfices to a significant degree or prevent price
increases that otherwise would have occurred, to a significant degree.107

To analyze the effect of this volume of imports on domestic prices of
the like product and on the domestic industrf, we consider a number of
factors about the industry and the nature of the products, such as
substitutability between the subject imports and the domestic like product,
the significance of fairly traded imports, the availability of substitute
products in the market, and the dumping margin, which was 45.43 percent in
this case.'%®

Substitutability is also an important factor in this case, and the
substitutability of Japanese and domestic ES tools is almost identical to the

substitutability of the various EC tools. While ES tools are differentiated

in a number of important respects, subject imports and the domestic like

07 19 u.s.c. § 1677(7) (C) (ii).

108 yice Chairman Watson did not consider the dumping margin in his analysis.
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product are relatively good substitutes.'®
There are few good substitutes for ES tools and price responsiveness is
basically identical to that for EC tools, with do-it-yourselfers being more
likely to respond to price changes and professionals being somewhat
insensitive to price movements.
If Japanese PES imports were fairly traded, their prices would have

0 Instead of purchasing those Japanese tools at the

increased substantially.”
higher prices, consumers would likely have purchased domestic tools, fairly-
traded imports, or not purchased a tool at all. Because the marke; share held
by Japanese PES producers is relatively small in this case, and because of the
relatively important presence of fairly traded imports, evidence shows that

domestic sales would not have increased significantly had imports been fairly
traded. Given the substantial excess capacity in the domestic ES industry,

and the relatively émall increase in demand for the domestic like product that
would have resulted from'higher Japanese prices, LTFV imports were unlikely to

have suppressed domestic prices.111 12

109 According to the Caney Research Group study, professional named the

brands of specific types of tools they would most like consider purchasing as
follows: Porter-Cable for belt sanders, and Black & Decker and Porter-Cable
for orbital/palm sanders. The Caney Research Group, 1991 Professional Power

Tool Brand Image and Purchase Tracking Study, May 1991, pp. 9-13.

"0 vice Chairman Watson does not draw the conclusion that prices of the
subject ES imports would have necessarily been gubstantially higher.

M Vice Chairman Watson notes that the Commission requested pricing

information from U.S. producers and importers and from purchasers for two PES
tools -- angle grinders and belt sanders. On balance, however, he does not
find significant underselling or significant price suppressing effects by
subject imports of PES tools, since there was mixed overselling and some
underselling. Further, prices of both domestic and Japanese belt sanders and
angle grinders increased over the period of investigation. Report, Tables 24-
26 and 31 at I-38, I-39 and I-41.
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3. Impact on the Domestic ES Tool Industry

In assessing the impact of LTFV imports on the domestic industry, we
consider, among other relevant factors, U.S. consumption, production,
shipments, capacity utilization, employment, wages, financial performance,
capital investment, and research and development expenses.113 U.S. shipments
of domestic ES tools increased at a higher rate than apparent U.S. consumption
did from 1990 to 1992.'"% we do not find any evidence in the record which
demonstrates that the declining level of subject imports has adversely
impacted upon the domestic ES tools industry. We note that the domestic ES
tools industry has been able to significantly increase its'qperating income
and market share over the period of investigation. For the reasons digcussed
above, we find that if imports had been fairly traded, the domestic volume of
sales would not have increased significantly and the condition of the
industry, therefore, would not have been materially better.

We conclude, therefore, that the domestic industry is not materially

injured by reason of LTFV imports of PES tools from Japan.

M2 continued)

12 pg stated previously, Commissioner Brunsdale and Commissioner Crawford
note that evidence of underselling is not very probative in cases, like this
one, where one cannot simply assume that non-price factors distinguishing the
dumped from the domestic product are trivial.

M3 19 U.s.c. § 1677(C) (iii).

"4 pata referred to in this paragraph are summarized in Report, Table C-11
at C-10, unless otherwise noted.
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V. NO_THREAT OF MATERIAL INJURY TO THE DOMESTIC ES TOOLS INDUSTRY BY REASON
OF LTFV_TMPORTS

We further determine that there is no threat of material injury by

reason of LTFV imports of PES tools from Japan."15 We have considered all the

"5 Under the statute, the Commission is required to consider the following

criteria.
(I) if a subsidy is involved, such information as may be presented to it
by the administering authority as to the nature of the subsidy
(particularly as to whether the subsidy is an export subsidy
inconsistent with the Agreement.

(II) any increase in production capacity or existing unused capacity in
the exporting country likely to result in a significant increase in
imports of the merchandise to the United States,

(III) any rapid increase in United States market penetration and the
likelihood that the penetration will increase to an injurious level,

(IV) the probability that imports of the merchandise will enter the
United States at prices that will have a depressing or suppressing
effect on domestic prices of the merchandise,

(V) any substantial increase in inventories of the merchandise in the
United States,

(VI) the presence of underutilized capacity for producing the
merchandise in the exporting country,

(VII) any other demonstrable adverse trends that indicate probability
that importation (or sale for importation) of the merchandise (whether
or not it is actually being imported at the time) will be the cause of
actual injury,

(VIII) the potential for product shifting if production facilities owned
or controlled by the foreign manufacturers, which can be used to produce
products subject to investigation(s) under section 1671 or 1673 of this
title or to final orders under section 167le or .1673e of this title, are
also used to produce the merchandise under investigation,

(IX) in any investigation under this title which involves imports of
both raw agricultural product (within the meaning of paragraph
(4) (E) (iv) and any product processed from such raw agricultural product,
the likelihood there will be increased imports, by reason of product
shifting, if there is an affirmative determination by the Commission
under section 705(b) (1) or 735(b) (1) with respect to either the raw
agricultural product or the processed agricultural product (but not
both), and :

(continued...)
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statutory factors that are relevant to this invéstigation.116

The statute directs us to determine whether an industry in the United
States is threatened with material injury by reason of imports "on the basis
of evidence that the threat of material injury is real and that actual injury
is imminent." Our decision "may not be made on the basis of mere conjecture
or supposition."117

We do not find that there is any increase in production capacity or
unused capacity in Japan likely to result in a significant increase in imports
‘of PES tools to the United States. Capacity utilization levels of the

Japanese producers were very high throughout the period of irivestigation.118

115(...continued)

(X) the actual and potential negative effects on the existing
development and production efforts of the domestic industry, including
efforts to develop a derivative or more advanced version of the like
product.

19 U.S.C. § 1677(7) (F) (i), as amended by 1988 Act sections 1326(b), 1329.

In addition, the Commission must consider whether dumping findings or
antidumping remedies in markets of foreign countries against the same class or
kind of merchandise suggest a threat of material injury to the domestic
industry. See 19 U.S.C. section 1677(7) (F) (iii), as amended by 1988 Act
section 1329. :

16  gseveral of the statutory threat factors have no relevance to this
investigation and need not be discussed. This antidumping investigation does
not involve subsidies or agricultural products nor any potential for product
shifting due to other findings or orders under the antidumping or
countervailing duty laws, or dumping findings or remedies in third countries.
We note that a 1980 Canadian antidumping finding on subject imports was
rescinded in 1984. See Canadian Anti-dumping Tribunal Review No. R-5-84
(1984) . .

7 319 u.s.c. § 1677(7) (F) (ii). An affirmative threat determination must be
based upon "positive evidence tending to show an intention to increase the
levels of importation." Metallverken Nederland B.V. v. U.S., 744 F.Supp. 281,
287 (Ct. Int’l Trade 1990), citing American Spring Wire, 8 CIT at 28, 590
F.Supp. at 1280.

18 Report, Table 19 at I-30.



79
Moreover, there is no evidence of record to suggest an increase above the
present 1-shift, 40 hour weekly operations of the Japanese producers is likely
or imminent. Any assertion to the contrary is mere conjecture and cannot form
the basis for an affirmative threat determination.!!®

We also find that the record does not support a finding that there will
be any rapid increase in United States market penetration of PES tools from
Japan, nor is there a likelihood that the penetration will increase to an
injurious level. The market share held by U.S. shipments of Japanese PES
tools, which never exceeded a moderate level, declined steadily over the
period of investigation and there is no evidence of record to'suggést an
imminent reversal of this trend.'?

The record does not support a finding of that the increase in
inventories in the United States will have an injurious effect on the U.S.
industry. There is a direct correlation betwéen the increase in inventories
over the period of investigation and the decline in U.S. shipments of imports
for the period..121 We further determine that the record does not support a
finding that imports will enter the United States at prices that will have a
depressing or suppressing effect on domestic prices. As discussed above,
prices of domestic and imported ES tools have generally increased during the

period of investigation and we do not find significant price suppressing

19 see S. Rep. No. 249, 96th Cong., 1st Sess. 88-89 (1979); Citrosuco
Paulista v. United States, 704 F. Supp. 1075, 1095 (Ct. Int’l Trade 1988)
(Commission’s determination may not be based on mere conjecture or
supposition.)

120 Report, Table C-5 at C-6.

121 Report, Table C-5 at C-6. Imports of PES tools from Japan, including
both U.S. shipments and U.S. inventories, remained relatively constant for the
1990-1992 period. Id., Table 20 at I-30.
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effects by the imports.122 There is no indication that future imports would
be any more likely to affect prices adversely in the near future than they do
now. '8

There are no "other demonstrable adverse trends" that indicate that
imports will be the cause of actual injury, nor are there "actual and
potential negative effects on existing development and production efforts of
the domestic industry."n4 Based on these facts, we find that the domestic
industry producing ES tools is not threatened with material injury by reason
of the LTFV imports of PES tools from Japan.

CONCLUSION

We therefore determine that the information of record in this final
investigation, particularly the significant volume of imports of PEC tools
from Japan, the significant and increasing share of apparent U.S. consumption
held by subject imports, and the declining condition of the domestic industry,
demonstrates that.the domestic industry producing EC tools is materially
injured by reason of the subject imports from Japan. In contrast, we find
that the evidence in the record regarding ES tools, including the declining
volume and market share accounted for by subject imports and the profitable
condition of the domestic industry, supports a finding that the domestic

industry producing ES tools is not materially injured nor threatened with

material injury by reason of LTFV imports from Japan.

122 Report at I-39 and I-40.
13 gee 19 U.S.C. § 1677(7) (F) (i) (IV) .
124

See 19 U.S.C. §§ 1677(7) (F) (i) (VII) and (X).
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INTRODUCTION

Following a preliminary determination by the U.S. Department of Commerce
that imports of professional electric cutting tools and professional electric
sanding/grinding tools from Japan are being sold in the United States at less
than fair value (LTFV) (58 F.R. 81, January 4, 1993), the U.S. Internation:’
Trade Commission, effective January 4, 1993, instituted investigation L,. /3 -
TA-571 (Final) under section 733(a) of the Tariff Act of 1930 (19 U.S.C.
1673b(a)) to determine whether an industry in the United States is materially
injured or threatened with material injury, or the establishment of an
industry in the United States is materially retarded, by reason of such
imports. Notice of the institution of the Commission’s investigation and of a
public hearing to be held in connection therewith was posted in the Office of
the Secretary, U.S. International Trade Commission, Washington, DC, and
published in the Federal Register on February 3, 1993 (58 F.R. 6975).! The
hearing was held in Washington, D.C., on May 21, 1993.2 Commerce’s final LTFV
determination was made on May 26, 1993 (58 F.R. 30144). The applicable
statute directs that the Commission make its final injury determination within
45 days after the final determination by Commerce.

BACKGROUND

On May 29, 1992, a petition was filed with the U.S. International Trade
Commission and the U.S. Department of Commerce by The Black & Decker Corp.,
“Towson, MD, alleging that imports of professional electric cutting and
professional electric sanding/grinding tools are being sold at LTFV and that
an industry in the United States is materially injured and threatened with
material injury by reason of such imports. In response to that petition the
Commission instituted antidumping investigation No. 731-TA-571 (Preliminary)
and, on July 13, 1992, determined that there was a reasonable indication of
such material injury.?

Professional electric cutting and sanding/grinding tools, as a whole,
have not been the subject of any other investigation conducted by the
Commission. Nibblers, a type of professional electric cutting tool, were the
subject of a Commission preliminary antidumping investigation involving
imports from Switzerland in 1980 (inv. No. 731-TA-35, USITC publication 1108).
Imports of certain sanding and grinding tools from Japan that are the subject
of the current investigation were subject to 100 percent retaliatory duties
from April 17 to November 10, 1987, as part of a section 301 investigation
involving barriers preventing the sale of foreign semiconductors in Japan.
Although the petitioner in this investigation, Black & Decker, believed that
these tools were being sold at LTFV, evidence of dumping was never
established.®

! Copies of the Commission’s and Commerce’s notices are shown in app. A.

2 A list of witnesses who attended the hearing is presented in app. B.

3 The Commission preliminarily determined that professional electric _
cutting tools and professional electric sanding/grinding tools constituted
separate "like products."

4 Petitioner’s posthearing brief, exhibit 1, pp. 16-17, and exhibit 15.
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NATURE AND EXTENT OF SALES AT LIFV

Commerce’s affirmative final LTFV determination in this investigation
was based on data of one exporter, Makita Corp., for the period December 1,
1991, through May 31, 1992. U.S. price was based on exporters’ sales price
calculations, and foreign market value was derived from home market sales and
best information available (in lieu of using Makita’s constructed value data).
For professional electric cutting tools, the dumping margin for Makita and for
all other exporters was 54.43 percent ad valorem; for professional electric
sanding/grinding tools, the margin was 46.75 percent ad valorem for both
Makita and all other exporters. Commerce made a negative determination with
regard to critical circumstances, failing to find massive imports.

THE PRODUCT
Description and Uses

The petitioner identified two products that are the subject of its
complaint and Commerce’s scope of investigation:® professional electric
cutting tools (PEC tools) and professional electric sanding/grinding tools
(PES tools), which are two classes of professional electric tools in general.
Both classes are designed for professional and/or industrial capability (as
opposed to exclusively non-professional or consumer use, such as for the home
or hobbies); both are electrically powered, corded or cordless; and both are
predominantly hand-held, i.e., wholly held and moved by hand while in use.®

PEC tools are primarily distinguished from PES tools and other classes
of professional electric hand tools by removable blades that, when activated
by the motor and directed by the operator, can cut various materials in
various ways. The principal types, and the types to which Commerce has
limited the scope of its investigation,’ are circular saws, jig saws,
reciprocating saws, metal-cutting saws, portable band saws, planers, routers,
joiners, jointers, shears, nibblers, miter saws, cut-off saws, PVC saws, chop
saws, and cut-off machines. Because miter saws, cut-off saws and machines,
PVC and chop saws, and portable band saws are designed to rest on a table top,
work bench, or other elevated surface while in use, they are not hand-held in
the same sense as the other tools subject to the petitioner’s complaint.
However, the apparatus containing the functional part of these tools, i.e.,
the saw blade, must be held and moved by hand during operation. (Miter saws

5 For the actual language of Commerce’s scope, refer to its notice of final
determination in app. A. The description that follows is consistent with both
Commerce’s scope and the product(s) complained of by the petitioner.

® There are a few bench-top, hand-operated PEC tools included in this
investigation (miter saws, including slide compound saws, cut-off saws, PVC
saws, chop saws, cut-off machines, and band saws with detachable bases).

There are no bench-top, hand-operated PES tools included in the subject
merchandise. ‘ o

7 Although the petitioner feels that the following list is reasonably
comprehensive, it recognizes that there may be disagreements with respect to
tool nomenclature and does not wish an otherwise named or renamed PEC or PES
tool to escape inclusion in any future dumping order.
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are designed to cut pieces of lumber crosswise at various angles by resting
the lumber horizontally on the saw’s body and then drawing the saw blade down
and through a cross section; cut-off saws function similarly for relatively
small widths of steel bar, rod, and other types of materials).

PES tools are primarily distinguished from other classes of professional
electric hand tools by removable abrasive surfaces that, when actuated by the
motor and directed by the operator, can remove and/or refinish undesirable
surfaces from various materials. (Sanders are primarily used for wood;
grinders are primarily used for metals). The principal types, and the types
to which the petitioner has principally directed, but not limited, its
complaint, are disc sanders, belt sanders, finishing sanders, orbital sanders
(similar to finishing sanders but with a rotating motion of the abrasive
surface), angle sanders, polishers, disc grinders, angle grinders, straight
grinders, and die grinders.

Several parts for PEC and PES tools, including the primary functioning
part, may be removed and individually purchased and replaced. A sizable
number of accessories for these tools are also separately available. Only
parts and accessories sold with the original. equipment, however, are subject
to the petitioner’s complaint--including any tools in unassembled or
disassembled condition.®

A third major class of professional electric hand tools,
drilling/fastening tools (PED tools)--distinguished by a primary functional
part that bores, screws, or hammers into various materials--is excluded from
the petitioner’s complaint. Gardening tools are also excluded from the
petitioners’ complaint.

A more or less complete line of both U.S.- and Japanese-produced PEC and
PES tools is available in the United States.® Although there are differences
in design, construction, and features available from one manufacturer’s tool
to another, they are all designed to perform similar, if not identical,
functions.

For most every type of electric hand tool designed for professional
and/or industrial use, there is a similarly functioning tool designed, and
priced, for consumer and/or home use. Although the distinction between these
two product lines is widely accepted in the industry, the actual differences
vary from one tool type to another. In general, professional/industrial tools

8 An unassembled or disassembled tool consists of parts, packaged together,
for a complete tool. Such goods are classifiable for tariff purposes with the
assembled articles.

® Hitachi reports that four of the cutting tools it imports--the slide
compound miter saw, the 15-inch miter saw, and the l4-inch and 16-inch chop
saws--are not produced in the United States. The slide compound miter saw is
made so that its blade can not only be drawn down and through a section of
lumber but also across the section, like a radial arm saw, permitting it to
perform the function of two tools. As most miter saws are made to accommodate
a blade of 12 inches or less in diameter, the Hitachi model, with its 15-inch
blade, is able to cut through somewhat larger sections of wood. Prehearing
brief, p. 13.
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are designed to withstand harsher treatment, perform under more extreme
conditions, and operate more or less continuously--in short, to be more
durable.!® To this end they are generally housed in heavier gauge steel or
compound materials, powered by higher amperage and more overload-tolerant
motors, have heavier and more wear-resistant bearings, and are fixed with a
thicker-jacketed power cord of special rubber to resist abrasion and retain
flexibility during cold weather.!! The result is that the professional/
industrial tool is assembled from mainly different components that are
sometimes fabricated on different equipment (based on company manufacturing
styles) and may be several times the price of the corresponding consumer/home-
use tool at the retail level.

10 Any tool used by the employees of a firm, including PEC and PES tools,
must meet the safety requirements of the Occupational Safety & Health
Administration (OSHA), and most such tools sold in the United States are
packaged with some notice, whether on the box or in the instructional
material, that they meet and/or exceed OSHA requirements. Depending on the
manufacturer and tool type, consumer electric hand tools may also meet OSHA
safety requirements, though notice of this fact is rarely provided.

1 Commerce identified seven criteria in its final LTFV determination to
determine whether a corded electric power tool should be classified for
purposes of this investigation as a professional tool. A tool must possess 5
of the following 7 characteristics (or 4 of 6 if only 6 are relevant) to be
classified as a professional tool:

1. The predominate use of ball, needle, or roller beariﬁgs (i.e., a
majority or greater number of the bearings in the tool are ball, needle,
or roller bearings);

2. Helical, spiral bevel, or worm gearing;

3. Rubber (or some equivalent material which meets UL’s specifications S or
SJ) jacketed supply cord with a length of 8 feet or more;

4. A power supply cord with a separate cord protector;
5. Externally accessible motor brushes;
6. The predominate use of heat treated transmission parts (i.e., a majority

or greater number of the transmission parts in the tool are heat
treated); and

7. The presence of more than one coil per slot armature.

Cordless professional tools have a voltage greater than 7.2 volts and a
battery recharge time of one hour or less.

These criteria are essentially the reverse of the seven consumer tool criteria
Commerce published in its preliminary LTFV determination; all other tools were
purported to be professional tools. The result of this reversal of criteria,
to describe professional tools, is that some tools were reclassified from
subject professional tools to non-subject consumer tools.
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Despite the price and physical distinctions, both classes of tools are
available to professionals and non-professionals alike. While it is probably
true that most employees and other persons making a living with power hand
tools use the professional'variety tool, it is not true, nor is it expected,
that the hobbyist, home do-it-your-selfer, or other user for non-professional
purposes will invariably use the consumer variety. While the majority of
homeowners probably purchase consumer tools, the extent to which they purchase
professional quality tools has not been quantified. Some firms, like Black &
Decker and Ryobi, believe that there is minimal overlap on this issue;
however, Makita believes that the overlap is extensive.

Manufacturing Process

To produce PEC and PES tools, major components (such as motors,
housings, gears, shafts, spindles, and bearings) are first manufactured and
then assembled into a complete unit. Most motors and housings are produced
in-house; gears, bearings, and smaller components may also be imported,
acquired from domestic affiliates, or purchased from other U.S. producers.
After assembly, the completed tools are tested, packaged, and shipped to the
customer.

Individual firms vary in the degree to which their equipment and
production workers are dedicated to the production of major components,
particularly the motor, for either professional or consumer tools. *%¥,

Steel parts for professional tools are heat treated and straightened,
providing more strength and durability than their consumer counterparts.
Motors for professional tools are likewise manufactured with more
sophisticated procedures and parts for extra durability. (For example, a
motor for a professional circular saw is designed to perform for about 500
hours, while its consumer counterpart is manufactured to last only 200 hours.)
In general, parts and components for professional tools are manufactured using
a greater number of production steps, higher quality raw materials (i.e.,
alloy vs. low carbon steel), and are designed to meet higher tolerances than
parts and components for consumer tools.

There are at least three types of assembly lines for professional power
tools: a whole-unit assembly; a timer-indexed conveyer with housings; and a
roller and pallet system. The whole-unit assembly approach consists of a team
of several assemblers at one work bench, where all parts and subassemblies are
brought to the bench and assembled into a whole tool. The timed conveyer belt
is a system in which clam shell housings are passed down the line in automatic
timed intervals, and the assemblers perform a variety of assembly tasks at
each timed interval. In the roller-pallet system, each assembler performs
more complex and various tasks at each station, with a number of components on
one pallet. After all the tasks on each tool are performed, the assembler
pushes the pallet down the line.

Depending on each individual firm’s manufacturing methods, each assembly
line may be dedicated to a particular type of tool (i.e., circular saws), or
alternate between different tools, after a set-up interval. While assembly
lines may alternate between professional and consumer tools after a set-up
interval, much of the assembly of consumer electric power tools is done on a
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progressive conveyer belt that runs constantly, with each assembler performing
a single task.

U.S. Tariff Treatment

The subject PEC tools and PES tools, other than miter saws and cut-off
saws, are provided for in subheadings 8508.20.00 and 8508.80.00 of the
Harmonized Tariff Schedule of the United States (HTS), subheadings that apply
to electric cutting and/or sanding/grinding hand tools irrespective of their
professional or consumer design. The column 1l-general or most-favored-nation
(MFN) rate of duty for these subheadings, applicable to products of Japan, is
2.2 percent ad valorem. Bench-top hand-operated PEC tools are provided for in
HTS subheadings 8465.91.00 (sawing machines, with an MFN duty rate of 3
percent ad valorem) and 8461.50.00 (nonenumerated sawing or cutting-off
machines, with an MFN duty rate of 4.4 percent ad valorem).

U.S. PRODUCERS

At least 10 firms produce one or more types of professional or consumer
power tools in the United States, including two of the Japanese producers
cited by the petitioner. Their identities, plant locations, and shares of:
U.S. power tool production in 1992 (by quantity) are shown in table 1.

Keystone Machine, Inc., and Sioux Tools, Inc., produced only PEC tools;
and Wen Products, Inc., produced only consumer electric cutting (CEC) and
consumer electric sanding/grinding (CES) tools during the period for which
data were collected. Four producers--Black & Decker, Makita Corp. of America,
Ryobi North America, Inc., and Skil Corp.--produced both professional and
consumer power tools in the United States.

* * * * * * *

Other products produced in the establishments in which PEC and/or PES
tools are produced include PED tools, CEC and CES tools, other types of
electric tools and devices, and parts and accessories for all types.

U.S. IMPORTERS AND RELATED PARTIES

Wholly owned U.S. affiliates of Japanese producers Makita Corp., Hitachi
Koki Co., Ltd., and Ryobi, Ltd.--Makita USA, Inc., La Mirada, CA; Hitachi
Power Tools USA, Ltd., Tarrytown, NY; and Ryobi America Corp., Anderson, SC,
respectively--are by far the largest importers of PEC and PES tools from
Japan. Little or no value is added to the imported product. Unlike Hitachi
USA, Makita USA and Ryobi America have affiliated firms in the United States
that produce certain types of the subject products. ¥¥% 12

12 %%* at the public hearing, Makita indicated that imports and domestic
production did not compete (i.e., that no tools for sale in the United States
were dual-sourced from Georgia and Japan. Transcript of hearing, pp. 190-
191.



Table 1
Power tools:

the petition, by firms, 1992

U.S. producers, plant locations, respective shares of domestic production (by quantity), and position on

Share of

Share of Share of Share of
1992 PEC 1992 PES 1992 PEC+CEC 1992 PES+CES Position on
Item Plant location production production production production petition
----------------------- Percent-------------c-comomoanoo-
Professional tool
producers:
Keystone Machine, Inc. Littlestown, PA *kk *kk Fokk Rk *kk
Milwaukee Electric Brookfield, WI *kk *%k Kk *%% *Ax
Tool Corp. Blytheville, AR
Jackson, MS
Pewaukee, WI .
Porter-Cable Corp. Jackson, TN *okk *kk *okk *okk *AN
Robert Bosch Power New Bern, NC *okk *EN *kk dokk Fokk
Tool Corp.
Sioux Tools, Inc. Sioux City, IA *okk *hk *kk *kk Kk
Professional and
consumer tool
producers: .
Black & Decker (U.S.), Easton, MD *kk *kk *kk *kk Petitioner
Inc. 1/ Fayetteville, NC '
Makita Corp. of
America Buford, GA *kk ek ok *okk *okk
Ryobi North America, Anderson, SC *kK *kk *kk *kk *okk
Inc. Pickens, SC
Skil Corp. Heber Springs, AR *kk Feokeok Kkk Kokk dkk
Walnut Ridge, AR
Consumer tool
producers:
Wen Products, Inc. Akron, IN *kk *kk *kk - *hk *hk
Fowler, IN
Total 100.0 100.0 100.0 100.0

1/ Black & Decker (U.S.), Inc., is wholly owned by the Black & Decker Corp., Towson, MD.

Note.--Because of rounding, figures may not add to the totals shown.

Source:

Compiled from data submitted in response to questionnaires of the U.S. International Trade Commission.
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Other U.S. producers, *%%, 6 and one importer, *%%, also import
professional power tools from Japan and from other countries. *%*% import
power tools only from nonsubject countries. Table 2 shows the extent to which
U.S. producers import the subject merchandise, and the proportion of their
imports in relation to their U.S. production and total shipments.

Table 2

Power tools: U.S. producers’ respective shares (by quantity) of 1992 PEC and
PES tool imports from Japan, ratios of 1992 PEC and PES tool imports from
Japan to U.S. production, and 1992 shares of PEC and PES tool total shipments
that were U.S.-produced

* % * * * * *

U.S. MARKET AND CHANNELS OF DISTRIBUTION

The market for PEC and PES tools--exceeding 4.5 million units and $535
million annually--consists of (1) a large number and wide array of
institutional buyers, both large and small, such as manufacturing companies,
construction firms, and public maintenance departments of all levels of
government, and (2) <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>