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DETERMINATION AND VIEWS OF THE COMMISSION






UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-527 (Final)

EXTRUDED RUBBER THREAD: FROM MALAYSIA

Determination

On the basis of the record! developed in the subJect investigation the
Commission determines, pursuant to section 735(b) of the Tariff Act of 1930
(19 U.S.C. § 1673d(b)) (the Act), that an industry in the United States is
materially injured by reason of imports from Malaysia of extruded rubber
thread, 2 3 provided for in heading 4007.00.00 of the Harmonized Tarirf
Scheuule of the United States, that have been found by the Department of
Commerce to be sold in the United States at less than fair value (LTFV). Tue
Commission also determines, pursuant to section 735(b)(4)(A) of the Act (19
U.S.C. § 1673d(b)(4)(A)), that critical circumstances do not exist with
respect to imports of such merchandise; thus, the retroactive imposition of

antidumping duties is not necessary.

Background

The Commission instituted this investigation effectiva April 1, 1992,
following a preliminary determination by the Department of Commerce that

imports of extruded rubber thread from Malaysia were being sold at LTFV within

! The record is defined in sec. 207.2(f) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(f)).

The merchandise covered by this investigation is wvulcanized rubber
thread obtained by extrusion, of stable or concentrated natural rubber latex,
of any cross-sectional shape, measuring from 0.18 millimeter (0.007 inch or
140 gauge) to 1.42 millimeters (0.056 inch or 18 gauge), inclusive, in
diameter.

Vice Chairman Watson, Comm1551oner Brunsdale, and Commissioner Crawford
dissent with respect to food grade extruded rubber thread.



the meaning of section 733(b) of the Act (19 U.S.C. § 1673b(b)). Notice of
the institution of the Commission’s investigation and of a public hearing held
in connection therewith was given by posting copies of the notice in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC,
and by publishing the notice in the EedefgL Register of April 29, 1992 (57
F.R. 18164). The hehring was held in Washington, DC, gn August 18, 1992, and
all persons who requested the opportunity were permitted to appear in person

or by counsel.



" VIEWS OF CHAIRMAN NEWQUIST AND
COMMISSIONERS ROHR AND NUZUM
Investigation No. 731-TA-527 (Final)

Based on the record in this final investigation, Chairman Newquist and
#Gommissioners Rohr and Nuzum find that an industry in the United States is
matériélly injured by reason of imports of extruded rubber thread from
Malaysia that the Department of Commerce ("Commerce") has determined to be

sold at less than fair value ("LTFV").!

I. LIKE PRODUCT AND DOMESTIC INDUSTRY

To determine whether there is material injury or threat of material
injury to a domestic industry.by reason of dumped imports, the Commission
first defines the "iﬁaustry."~ The term "industry" is defined as the "domestic

’lpréduce;s as a whole of a like product, or those producers whose collective
outpﬁt.of'the like product consfitutes‘a major proportion of the total
domesfic production of that product."? VLike'product" is defined as a
"produét thaf is'like, ér in»the absence of like, most similar in

characteristics and uses with the article subject to investigation."?

! Respondents have raised the issue of material retardation of the
establishment of an industry with respect to food grade extruded rubber
thread. See, e.g., Respondents’ Post-Hearing Brief at 12-13, Exhibit 5;

. Transcript of Hearing at 107-08. We, however, have not found food grade
extruded rubber thread to be a separate like product; thus, material
retardation will not be discussed further.

2 19 U.S.C. § 1677(4)(A).

319 U,S.C. § 1677(10). The Commission’s decision regarding the appropriate
-1ike product is essentially a factual determination, and the Commission has
. applied the statutory.standard of "like" or "most similar in characteristics
"and uses" on a case-by-case basis. See Torrington Co. v. United States, 747
F. .Supp. 744, 749 n.3 (Ct. Int’'l Trade 1990), aff’d., 938 F.2d 1278 (Fed. Cir.
1991). In defining the like product, the Commission generally considers a
number of factors including: (1) physical characteristics and end uses; (2)
. interchangeability of the products; (3) channels of distribution; (4) producer.
;and customer perceptions; (5) common manufacturing facilities, production
X ' - ' (continued...)
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Commerce has defined the imported article that is the subject of this
investigation as:
vulcanized rubber thread obtained by extrusion of stable or concentrated
natural rubber latex of any cross sectional shape, measuring from 0.18
mm, which is 0,007 inch or 140 gauge, to 1.42 mm, which is 0.056 inch or

18 gauge, in diameter.*

A.  Varieties of Extruded Rubber Thread’

Domestic manufacturers produce a variety of extruded rubber thread
products that generally fall into distinct market segments‘such as talced,
talcless, heat resistant, fine gauge, and food grade.f A small amount of

heavier gauge domestically produced extruded rubber thread also falls outside

3(...continued)

processes, and production employees; and, where appropriate, (6) price.
Calabrian Corp. v, United States, Slip Op. 92-69 (Ct. Int’l Trade, May 13,
1992). No single factor is necessarily dispositive, and the Commission may
consider other factors it deems relevant based upon the facts of a particular
investigation. Generally, the Commission requires "clear dividing lines among
possible like products" and disregards minor variations among them.

Torrington Co., 747 F. Supp. at 748-749.

“ 57 Fed. Reg. 38465 (Aug. 25, 1992).

> We do not include either spandex or cut rubber thread within the 1like
product. Information obtained in the investigation highlights the many
differences between extruded rubber thread and the other two articles,
including differences in physical characteristics (different in their
elasticity, appearance, and durability); applications and end uses; customers’
perceptions of the products; manufacturing processes and costs (different
materials and equipment used); channels of distribution; and price. See
Report "at I-5-12; Respondents’ Post-Hearing Brief Exhibit 6; Petitioner’s
Post-Hearing Brief at 12-17; Transcript of Hearing at 37-38, 59-60, 80, 120-
23; Post-Hearing Submission of Elastic Corporation of America at 2-3; Petition
at 13. Respondents and petitioner agree that neither spandex nor cut rubber
thread 'is part of the like product. See Respondents’ Pre-Hearing Brief at 50;
Respondents’ Post-Hearing Brief Exhibit 6; Petitioner’s Post-Hearing Brief at
12-17; Transcript of Hearing at 120.

6 Report at I-4-12; Petition at 6-13. The food grade product is used to
manufacture netting for food packaging, such as alimentary nettings to store
cured meats (e.g., salami, bologna, arrosti). See Report at I-5 n.10; see
also Petition Exhibit 5 at 21.
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the 18 to 140 gauge range of products idenfified in the petition.”

Petitioner asserts that heavier gauge extruded rubber thread should not
““be included in the like product. Petitioner argues that the heavier gauge
products cannot substitute for 18 to 140 gauge range extruded rubber. thread in
textile applications for which such finer rubber thread is used.® Petitioner
asserts that heavier gauge extruded rubber thread is sold to only one
customer, which uses the product to make novelty toys.® Petitioner also
states that the production process for this heavier gauge thread differs from
the 18 to 140 gauge thread in "significant respects"!® and is priced higher.!
Respondents argue that the heavier gauge thread should be included in the like
product and that diameter of Fhread does not divide extruded rubber thread
into separate like products.!?

Respondents, on the other hand, argue that food grade extruded‘rubber

thread should be a separate like product from other -extruded rubber thread!?

7 See, e.g., Petition at 6.
8 Petitioner’s Pre-Hearing Brief Exhibit 1 at 3.
% Id. Exhibit 1 at 2.

10 714. Exhibit 1 at 3-4, Petitioner points to the following differences: raw
material used; process ("Machine conditions far outside of normal must be
used"); equipment used ("Mechanical drives must be changed to perform under
.extreme conditions"); operators ("Supervisors and operators require special
training because of the extreme conditions under which production occurs").
Id, '

-11 petitioner’s Pre-Hearing Brief Exhibit 1 at 3.
12 5ee Respondents’ Pre-Hearing Brief at 43.

13 1d. at 44. Respondents assert that talced, talcless, heat resistant, and
fine and heavier gauge extruded rubber thread constitute one like product and
that food grade extruded rubber thread constitutes a separate like product.
However, because respondents raised these arguments for the first time during
(continued...)
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on the basis of, among other things, alleged differences in physical

characteristics,?

end uses,!® customer perceptions,® production process,!” and
lack of interchangeability between the two products.!® Petitioner argues that
“the food grade extruded rubber thread should be included in the same like
product as other varieties of extruded rubber thread.!® The parties agree,

with the exception of the heavier gauge extruded rubber thread and the food

grade product, that all varieties .of extruded rubber thread should be part of

13(,..continued)

the final investigation, the Commission did not seek separate data for the
food grade extruded rubber thread from the domestic industry. Draft
questionnaires were also sent to counsel for respondents, but respondents did
not request that such information be obtained by the Commission.

14 Food grade extruded rubber thread may be treated so that it does not impart
a taste to foods. Also, it must have lower levels of nitrosamine agents,
which can become carcinogenic when exposed to elements found in meats. Report
at I-5 n. 10; Respondents’ Pre-Hearing Brief at 48-49; Petitioner’s Post-
Hearing Brief Exhibit 3; Transcript of Hearing at 89-94.

15 Parties commented that food grade extruded rubber thread is the wrong color
to be used in certain textile applications for which specific colors are
preferred. Respondents’ Post-Hearing Brief at 11; see also Transcript of
Hearing at 95.

16 Customers perceive food grade extruded rubber thread as being quite
different from other extruded rubber thread. Transcript of Hearing at 89-94;
Respondents’ Post-Hearing Brief at 11-12.

17 Respondents argue that food grade extruded rubber thread has a different
production process than other varieties of rubber thread in that different
additives and other special formulations are used. Respondents’ Post-Hearing
Brief at 11; Respondents’ Pre-Hearing Brief at 48-49,

8 Respondents assert that the special characteristics of food grade extruded
rubber thread foreclose any interchangeability between food grade extruded
rubber thread and other varieties of extruded rubber thread. They note that
the U.S. Food and Drug Administration (FDA) currently requires purchasers of
extruded rubber thread for use in food netting to use only certain approved
formulations of food grade extruded rubber thread. Respondents’ Post-Hearing
Brief at 11; Respondents’ Pre-Hearing Brief at 48-49.

19 See Petitioner’s Post-Hearing Brief at 10-12.



a singlé liké-prqduct.

We find that aithougHAthe>diameter of heavier géuge extruded rubber
thread differs from §he 18 to i40 gauge product, both'exhibit many of the same -
characteristics, e.g., similar elasticit§.charécteristics.and the same
appearénce andvtexture,~and.both are made of virtually the' same. chemicals and
aﬁditives. Moreovér,{the'heaQier gauge extruded rubber thread is pro&uced
USing,é similar produéfion process, on.the same machinery, using the same
employees as the418 to 140 gauge'extruded-rubber thread, énd.is composed of
primafily natural rubber latex-;26 Indeed, differencesAin diameter of thréad'
depend on an adjustment'of'factorQAa prbducer hust always go through to alter
the diametef ofAits thféad -~ no matter what the gauge.??

It appears that the;end ﬁses of the different gaugerranges of extruded
rubber'threadVaréldistinct. 'The heavier. gauge cannot substitute for the 18 to
.140 gauge exfrﬁded'rubber_threadAiﬁ most'applicatidns*because‘it would be far
 too'bu1ky_for the teXtilé purﬁosés for which such finer_rubber thread is used.
- ,Notwitﬁétanding tﬁis'disﬁinctiqn'in.useﬁ, baSed'onvthe significant
similérities-amqngfthe-difféféht:gaﬁges'ofiexfruded-fdbber thread, we do not
draw aldiétinqticn:ﬁetﬁeenthe'éauge ranges for purposés of defining the like
product in. this inyeétigation.. Indeed, within the ranges of 18 to 140 gauge
éxtrudéd-rﬁbbéf?thread,'there are differeﬁces in end use; distinct gauges
cannét,be subgfitufed-for-otﬁér:gauges. |

Similarly, we'doinbt‘define food graae extruded rubber thread as a

sepérate.like préduct,'but'include it among the other varieties of extruded

%0 Report at I-8-10; see also Petitioner’s Post-Conference Brief at 3-4,

A §g§ Report at I-10 n. 22.
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rubber thread. Respondents emphasize the special physical characteristics of
food grade extruded rubber thread. However, the overall physical
characteristics of food grade extruded rubber thread are largely similar to
those of other varieties of extruded rubber thread (e.g., size, stretch
consistency, elasticity strength, etc.). The only differerices in physical
characteristics that exist appear to be minor. Such differences exist for all
varieties of extruded rubber thread depending on the special end use
requirements of the product. (e,g., resistance to heat in dry cleahing for
heat resistant extruded rubber thread ;nd the ability to flow freely through
textile knitting machinery for tdlced or talcless (silicone) extruded rubber
thread).

The manufacturing process and machinery used for all extruded rubber
thread is generally the same, using the same basic latex extrusion process.
The basic formulation (or recipe) for all varieties of extruded'rubber thread,
including food grade, is largely similar, with 80 percent to 85 percent of the

2 Although there are differences in

input$é composed of natural rubber latex.?
additives used and the formulation of food grade extruded rubber, this
situation is not unique or persuasive; other specialty rubber threads,’ such as
heat resistant extruded rubber thread, must also be differently formulated to
impart special qualities. Finally, prices for food grade extruded rubber
thread vary only slightly from other varieties of extruded rubber thread.?

Respondents emphasize the FDA regulatory requirements for food grade

extruded rubber thread. We recognize that the FDA has recently piaced

22

.

ee id. at I-8 n. 19.

23 see id. at I-5 n. 10, I-6 n.11.

KN
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restrictions on ‘the use of extruded rubber thread as a food netting, reqﬁiring
food grade extruded rubber thread producers to receive prior approval of their
product formulation from the FDA before their extruded rubber thread may be

used for food netting.?2

Thus, . these restrictions currently act .as a
1égitimate business cost factor affecting the decision to produce food grade
extruded rubber thread. However, the bulk of U.S. commercial production of
food grade extruded rubber thread preceded the enforcement of these FDA
restrictions,? thus, the restrictions have only récéntly become a factor
affecting-production of the product. We find that the similarities in other
factors involved in the like product analysis predominate. .

Any of the variations in food grade extruded rubber thread appeaf‘to be
minor and generally subdivide the product into a noﬂexclusivé ﬁarket segment -

but do not create a separate like product.?® Indeed, respondents took this -

position in the preliminary investigation.?’ Among the varieties of extruded

24 14, at I-5 n. 10,

25 gee, e.g., id. at I-12 n. 32, I-6 n. 12; Transcript of Hearing at 22, 33-
36, 56. 4 .

.26 See Report at I-4-12; Petition at 6-13.

i?7 Respondents’ Post-Conference Brief at 3-4. Respondents .stated in the

‘ﬂpreliminary investigation that "[tlhe basic physical characteristics (e.g.,
elasticity, appearance, size) of food grade thread are basically identical to
regular thread." Id. at 6. They also indicated that the variations among
different types of extruded rubber thread (including food grade) "are minor,
and generally sub-divide extruded rubber thread into various non-exclusive
market segments" based on certain characteristics and "do not create separate
like products." Id. at 3-4. They also indicated that "[a]lthough there are
variations within the category of extruded rubber thread, the basic uses and
characteristics of rubber thread are the same for all segments." Id. at 7.
Addressing channels of distribution, the respondents indicated that "{[s]ome of
the specialty products such as food grade or colored rubber thread are sold
directly to customers not associated with the textile industry. These
specialty products, however, are sold by the same companies." Id. at 7.

: (continued...)
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rubber thread, there are a multiplicity of minor distinctions involving the
Commission’s traditional six like product factors, with the distinctions
varying only slightly. The multiplicity of minor distinctions among different
varieties of extruded rubber thread demonstrate no "clear dividing lines"
which distinguish one variety of extruded rutber thread (including food grade)
from any other.??

Accordingly, we find that there is oﬁe like product consisting of all
extruded rubber thread. Concomitantly, we define the domestic industry to
include all domestic producers of extruded rubber thread.

B. Related Parties

Under section 771(4) (B) of the Tariff Act of 1930, producers who are
"related to the exporters or importers, or are themselves importers of the
allegedly subsidized or dumped merchandise" ("related parties") may be
excluded from the domestic industry.?® Exclusion of related parties is within

the Commission’s discretion based on the facts presented in each

27(...continued)
Finally, they indicated that "[alll forms of extruded rubber thread are

manufactured on the same machinery using the same basic manufacturing
process." 1d. at 8.

28 See, e.g., Antifriction Bearings (Other than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic of Germany, France, Italy, Japan,
Romania, Singapore, Sweden, Thailand, and the United Kingdom, Inv. Nos. 303-
TA-19 and 20, 731-TA-391-399 (Final), USITC Pub. 2185 at 28-33 (May 1989)
(specialty products not considered separate like products because no clear
dividing lines separated them from other types of antifriction bearings);
accord Sony Corp. of America v, United States, 712 F. Supp. 978, 983 (Ct.
Int’l Trade 1989) (color picture tubes not separate like products from other
picture tubes, despite certain unique qualities).

29 19 U.S.C. § 1677(4)(B).
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.zinvestigation.?® - If producers are related parties as defined in section

v*771(4)(B),‘the Commission determines whether "appropriate circumstances" exist

to exclude these producers from the domestic industry.3! The Commission has
consistently held that appropriate circumstances exist for the exclusion of
related partiesAfrom the domestic industry when they are shielded from the
competitive effects of imports,*? thus distorting the domestic industry data
and ultimately the Commission’s analysis.??

In analyzing whether appropriate circuﬁstences exist to exclude related

parties, the Commission principally examines;three factors:

(1) the percentage of domestic production attributable to related
producers;

(2) the reasons why the related producers chose to import the.
product under investigation -- to benefit from the unfair trade
practice or to enable them to continue production and compete
domestically; and

(3). the competitive p051t10n of the related producers vis-a-vis
other domestic producers.?

30 Torrington Co. v. United States, Slip Op. 92-49 at 12 (Ct. Int’l Trade
April 3, 1992); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (Ct.
Int’'l Trade 1987).

31 19 U.S.C. § 1677(4)(B).

3z §__, e.g., Sulfur Dyes from China, India, and the United Kingdom, Inv. Nos.
731-TA 548 550, and 551 (Preliminary), USITC Pub. 2514 (May 1992).

33- 5ee Certain Carbon Steel Butt-Weld Pipe Fittings from China and Thailand,
Inv. No. 731-TA-520 and 521, USITC Pub. 2528 at 8-9 (June 1992).

3 Certain Flat-Rolied Carbon Steel Products from Argentina, Australia,
Austria, Belgium, Brazil, Canada, Finland, France, Germany, Italy, .Japan,

"Korea, Mexico, The Netherlands, New Zealand, Poland, Romania, Spain, Sweden,

Taiwan, and the United Kingdom, Inv. Nos. 701-TA-319-354, 731-TA-573-620
(Preliminary), USITC Pub. 2549 at 30 (Aug. 1992); see glgg, e.g., Torrington
Co. v. United States, Slip Op. 92-498 at 10 and 11 (Ct. Int’l Trade April 3,
1992) (upholding the Commission’s practice of examining these factors in
deciding that appropriate circumstances did not exist to exclude a related

{continued...)
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The Commission also has considered whether related companies keep
separate books and whether the interests of related producers lie mainly in
importation or domestic production.?

Qualitex, Inc. and North Américan Rubber Thread Co., Inc. imported
extruded rubber threéd from Malaysia during the period of investigation®® and,
as a result, they are related parties.?” Thus, we must determine wheéther
appropriate circumstances exist to exclude these firms from our analysis.

The record demonstrates that North American imported to compete
domestically rather than to benefit from LT-FVIimports.38 Evidence in the
record of this investigation also shows that the company was not shielded from
the competitive effects of LTFV imports.3® In addition, because North
American accounted for a substantial portion of domestic production,4°
excluding them would delete from our analysis crucial data depicting the
condition of the industry. For these reasons, we find that appropriate

circumstances do not exist to exclude North American from the domestic

...continued)

party); Empire Plow, 675 F., Supp. at 1353-54 (declaring the Commission’s
approach reasonable in light of the legislative history).

34(

35 See Rock Salt from Canada, Inv. No. 731-TA-239 (Final), USITC Pub. 1798 at
12 (Jan. 1986); see also Heavy Forged Handtools, USITC Pub. 2357 at 19 (Feb.
1991); Torrington Co,, at 10-11.

36 Report at I-17-19.

37 Other confidential reasons exist for considering Qualitex a related party.
However, as these reasons are confidential, they are not further discussed but
are incorporated into these views.

38 Report at I-18.

39 See,.e.g,, id. Tables 4-7, 9, 15.

40 1d. at I-6, Tables 2, 4, 5.
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industry as a related party.

Respondents argue that Qualitex should be excluded because it was

“a

shielded from the competitive effects of imports.*’ Respondents present
reasons other than compe;iti?e imports from Malaysia for Qualitex’s closure 'in
October 1990.%% Petitioner counters that import competitiqn, including
competition from extruded rubber thread Qualitex itself.importéd, fbrced-:v-A
Qualitex to stop production.*? |
Evidence demonstrates.that.Qualitek, like North American, was not

shielded from the competitive effects of imports.“*

Indeed, other information
indicates that Qualitex appears to have closed because of import

competition.*® The record further suggests that Qualitex imported simply to

continue production,*“t

and excluding Qualitex would distort the data because
its financial data amplifies similar trends exhibited by the other domestic -
producers. For these reasons, we do not exclude Qualitex_from-the‘domesfic :

industry.

4 Respondents’ Pre-Hearing Brief at 6-10; Respondents’ Post—Héaring Brief at
2-4, Exhibit 1. )

%2 Respondents’ Pre-Hearing Brief at 11-13; Respondents’ Post-Hearing Brief at
3-4, Exhibit 1. .

43 Petition at 5 & Exhibit 1; Transcript of Hearing at 12, 41-42; Petitioner’'s
Pre-Hearing Brief at 14-20, Exhibits 9 & 10; Petitioner’s Post-Hearing Brief
at 17-20. : . _ ' . :

4 see, e.g., Report Tables 3-7, 9, 15; see also Memorandum INV<P-154:(Sept. :
17, 1992) at 8, ' . T .

.. ® See, e.g., Report Tables 3-7, 9, 15; see also Memorandum INV-P-154 (Sept.
117, 1992) at 8, r

[t
"%

46 See, e.g., Report at I-17 n. 50, Tables 3-7, 9, 15; ggg also Memorandum
INV-P-154 (Sept. 17, 1992) at 8. : '
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III. CONDITION OF THE INDUSTRY

The domestic industry producing extruded rubber thread consisted of
three firms in 1989; however, one firm, Qualitex, exited the industry in
_'October 1990. Qualitex’s departure accounts for a substantial portion -- but
not all -- of the declines shown in production, shipménts,'and.employment data
during the period 1989-91. Qualitex’'s financial condition was also
significant in terms of the overall industry’s financial performance.47 The
record shows that the remainder of the industry derived some benefit from

Qualitex’s departure in the form of some new (formefly Qualitex) customers and

sales.%8

The .reasons for Qualitex’s exit from the market have been an issue of
debate in this investigation. Petitioner alleges that import competition was
the cause of the company’'s closure,*’ whereas respondents deny that imports

0

were a consideration.®® On balance, we conclude that competition from the.

Malaysian product played an important role in the decision to close thé

47 The specifics of Qualitex’s financial performance are confidential. See
Report at I-34-35, Table 9.

48 1d4. at I-35; Petitioner’s Pre-Hearing Brief at 8.

4 petition at 5 & Exhibit 1; Transcript of Hearing at 12, 41-42; Petitioner’s
Post-Hearing Brief at 17-20; Petitioner’s Pre-Hearing Brief at 14-20, Exhibits
9 & 10 (reprinting letters from Qualitex which contradict respondents’ claims
and explain, according to petitioner, that Qualitex indeed ceased production
due to competitive Malaysian products); see also Report Appendix D.

%0 See Respondents’ Pre-Hearing and Post-Hearing Briefs; Transcript of Hearing
(confidential portion) at 140-43, 146-47. The specifics of respondents
arguments are confidential. See Report at I-25-28. The Commission requested
further information from respondents (see Transcript of Hearing at 114, 142-
43) but such information was not provided.
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Quélitex facilify,51 although there may have been other considerations as
well. Thus, we do not entirely‘discounf.the declines in aggregate data
aqcounted.fof by Quélitéx’s depart\;lre.52

We‘recbgnize, however, that the decision to shut down rather than simply

reduce operations may have been affgcted by considerations other than import
competition. Thus, the ébserved aggregate declines and losses may have been
exacerbated by factors othér than the éubject impbrts.l We viewAthe condition
of the‘inQustry in the context of these conditioné of competition.>?

In evaluating the condition of the domestic industry, the statute

. directs us to consider "all relevant economic factors which have a bearing on

the state of the industry in the United States."** Specifically, we consider,
among other factors,_domeétic'consumption, production, shipments, market

share, capacity utilization, employment, wages, productivity, domestic prices,

profits, cash flow, thelability to raise capital,, investment, and development

_and production efforts.®® In addition, the Commission considers. the

3! The specific-evidence supporting petitioner-is confidential. ee Report at

I-17 n. 50, Tables 3-7, 9, 15, Appendix D.

52 We note, however, that . the remainder of the industry also showed
deteriorating performance during the period of investigation.

53 Although the Commission may ‘take into account the departures from an
industry as indicating injury, we assess the condition of the industry as a
whole, and not on a company-by-company basis. See, e.g., Metallverken
Nederland B,.V. v, United States, 728 F. Supp. 730, .736 (Ct. Int’l Trade 1989);
National Ass’n of Mirror Mfrs, v, United States, 696 F. Supp. 642, 647-48 (Ct.
Int’]l Trade 1988); Copperweld Corp. v. United States, 682 F. Supp. 552, 569
(Ct. Int’l Trade 1988); see also Iwatsu Electric Co., Ltd., v. United States,
758 F. Supp. 1506,f1$10~(Ct. Int’1l Trade 1991) (not all indicators must be
negative to support a Commission negative determination). Thus, the departure

;of Qualitex alone iS»ndt‘diSPOSitivé, but is a part of our injury analysis.

54 19 U.S.C. § 1677(7)(C) (iii).

55 Id.
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particular nature of the industry under investigation; including any "business
cycle and conditions of competition ‘that are distinctive to the affected
industtry.”*® Due to the limited number of producers, much of our discussion
is necéssarily general to maintain the confidentiality of business proprietary
information., This constraint'partiéuiarly limits our discussion of the
interim periods (January-March 1991 and January-March’ 1992).

Apparent domestic consumption of extruded rubber thread increased
steadily from 1989 to 1991, and from interim period 1991 to interim 1992.%
However, the market share of extruded rubber thread held by the domestic
manufacturers decreased consistently and significantly during ‘the pefiod of
investigation, falling from 82 percent in 1989 to a much ldwer percentage in
1991 (and dropping further in interim period 1992):5®

Aggregate domestic capacity of -extruded rubber tliread manufacturers
.decreased steadily during 1989-91, particularly from 1990 to 1991.%° Capacity
increased between-interim 1991 and 1992,%° appearing to‘reflect improved
productivity, not expansion. Domestic production of extruded rubber thread

decreased significantly and steadily throughout the period of investigation,

leading to corresponding reductions in capacity utilization levels.5?

%6 1d.; see also H.R. Rep. No. 317, 96th Cong., lst Sess. 36 (1979); S. Rep.
249, 96th Cong., 1lst Sess. at 88 (1979). None of the parties suggested the
existence of a business cycle uniqueé to this industry. AR

57 Report Table 3.
58 14, Table 15.

59 1d. Table 4.

&

60

2

61

|H
o
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Domestic shipments of extruded rubber thread manufacturers, by both
quantity and value, followe& a trend similar to that for broduction.62 Unit
_ﬁvalues of domestic shipments decreased from 1989 to 1990, then increased
-:slightly in 1991, but not to 1989 levels.®® Unit values of domestic shipments
incfeased from interim 1991 to interim 1992, but again not to 1989 levels.®*
End-of-period inventory levels for all domestic extruded rubber thread
manufacturers décreased each year from 1989 to 1991.%° However, end-of-
period inventory levels as a percentage of total shipments rose steadily from
1989 to 1991, and from interim period 1991 to interim period 1992.66
Employment in the domestic industry producing extruded rubber thread
declined from 1989 to 1991, as.measured by the number.of production and
related workers, the total hours worked, and the total cbmpeﬁsétion paid to -
such workers.®” The comparable employment indicators were virtually unchanged
from interim 1991 to interim 1992.6% |
The financial performance of the industry producihg extrﬁded rubbef
thread was poor éhroﬁghout the period of in&estigation; Net sales deéreased"

consistently each full year throughout the period.®® The domestic industry -

62 14, Table 5.

©3 1d. We note that the relatively high unit value in 1989 was- partly a
reflection of historically high input costs.

64 Report Table 5.

65 1d. Table 6.

66

|H
-

2% 1d. at I-31 & nn. 91-92, Table 7.

+

68 1d4. at I-42, Table 7.

d. Tables 8 & 9.
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reported operating losses during the period of investigation, both in absolute
dollars and as a share of net sales.”®

Virtually every indicator demonstrates that the-condition of the
domestic industry has deteriorated significantly during the period of
investigation. Based upon ‘the data available in this final investigation,
Chairman Newquist and Commissioner Rohr find that the' domestic industry
producing extruded rubber thread is materially injured.
Iv. MATERIAL INJURY BY REASON OF LTFV IMPORTS

In making a final determination in an antidumping duty investigation,
the Commission is to determine whether an industry in the United States is
materially injured by reason of the impgrts under investigation.?’® When
making that determination, the statute provides that the Commission consider
in each case:

(I) the volume of imports of the merchandise which is the subjéct
of the investigation,’?

(II) the effect of imports of that merchandise on prices in the
United States for like products,’® and

70 1d.
7119 U.s.C. § 1673d(b)(1).

’2 In evaluating the volume of imports of merchandise, the statute directs
that the Commission "shall consider whether the volume of imports of the
merchandise, or any increase in that volume, either in absolute terms or
relative to production or consumption in the United States, is significant.”
19 U.S5.C. § 1677(7)(C) (1).

3 In evaluating the price effect of subject imports, the statute states that
the Commission:
shall consider whether -
(I) there has been significant price underselling by the imported
merchandise as compared with the price of like products of the
United States, and

(continued...)
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(III) the impact of imports of such merchandise on domestic

producers of like products, but only in the context of production
' operations in the United States.’*
= In making this determination, the Commission may consider "such other
“f#economic féctors as are rélévant to fhe determination . . . ."75 Although we
may considér informafion that indicates that injury to the industry-is caused
"by fabtqrs otﬁer than LTFV imports, we do not weigh causes.’® We note that'
thé Cdmﬁission need not determine that dumped imports are "the principai, a
substantial'dr a significant cause of material injury."’’. Rather, a finding
fhatrimports are a cause of material injury is sufficient.’®
| Tﬁe volume of'LTEV importé of extruded rubber thread from Malaysia
:increased'significaﬁtly throughout the.period of investigation, more than
‘dqubling'from 1989 to i990, and then continuing to increase substantially‘from

1990 to 1991.7° The unit values of extruded rubber thread imports from

'Malaysia'fluctuated,-decfeasihg'significantly from 1989 to 1990, and rising

73(...contlnued)

- (II) the effect of 1mports of such merchandise otherwise depresses
_prices to a 51gn1f1cant degree or prevents price increases, whlch
otherwise would have occurred, to a significant degree.

19 U.s.C. § 1677(7)(C)(ii).

74 1d.°§ 1677(7) (B) (1).
75 1d. § 1677(7) (B) (ii).

6 E.g., Citrosuco Paulista S,A, v. United States, 704 F. Supp. 1075, 1101
-(Ct. Int’l Trade 1988); S. Rep. No. 249 at 57; H.R. Rep. No. 317 at 47.

77 S.'Rep. No. 249, 96th Cong., lst Sess. 57, 74 (1979).

® E.g., Metallverken Nederland B.V. v. United States, 728 F.Supp. 730, 740
~(Ct., Int’l Trade 1989); Citrosuco Paulista, S.A. v. United States, 704 F:
Supp. 1075, 1101 (Ct. Int’l Trade 1988).

79 Report Table 14.
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slightly in 1991, but not to 1989 levels.®® Unit values were virtually
unchanged from interim 1991 to interim 1992.%! .

Market penetration of LTFV imports from.Malaysia, by quantity, also
increased dramatically and consistently during the period of investigation,
rising from considerably less than 20 percent of U.S. consumption.in 1989 to
well over 50 percent in 1991.32 Data for interim period 1992 demonstrate an
even larger presence in the U.S. market.3® Market penetration by value
exhibited a similar trend,'but at a lower absolute value, reflecting the lower
average unit value of LTFV import shipments compared with domestic
shipments. 8"

The prices for the six selected gauges of imported and U.S.-produced
extruded rubber thread for which pricing data were obtained® fell over the
period covered with the exception of one product which only North American
produced and which rémained unchanged.® Prices decreased most dramatically
after the first quarter of 1989, due to the fall in the price of natural

rubber latex.®’ Because of this fall in input costs, we have looked less at

8 1d. We note that the relatively high unit value in 1989 was partly a
reflection of historically high input costs.

81 Report Table 14.

8 1d. Table 15.

83

|H
0o

84

IH
L

85 Qualitex could not provide price data for the requested products;

therefore, all domestic pricing data concern data reported by Globe
Manufacturing Company and North American.

8 Report Tables 16-17 & I-1.

87

2
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actual price declines than at relative price declines. The tecord reflects
that the decline in prices for the LTFV imports of extruded rubber thread from
Malaysia were much greater tﬁan those of the domestic industry, particularly
after the time periodiduring which natural rubber -latex prices were falling.%®
Indeed, prices of extruded rubber thread from Malaysia continued to ‘decline at
a steady pace during the remaindéf of the period of investigation.:

Significantly, in each quarterly period for -which price-cémparisoné were
possible, LTFV imports from-Malaysia undersold the’ domestic product, by "
margins .generally in excess of: 30 percent.? - Margins ofvunderselling'for~the
Malaysian product in.the thicker gauges ranged from 7.4 percernt ‘in one quarter

.

to as much as 56.4 percent in another quarter.’® Margins of underselling: for '

the finer gauge thread ranged from 0.3 percent to 29.0'percent.91 We thus

92

find significant underselling by the imports from Malaysia. There is also

88 1d.

8 1d. 1Information gathered in these investigations indicates that the
domestic producers are able to maintain some sales at higher prices than
Malaysian competitors. See Report at I-48-49, 63-67; Transcript of Hearing at
18-29. Dcmestic producers serve market segments in which the Malaysians do
not compete as effectively and in which domestic producers are able to take’
advantage of their ability to satisfy short supply orders more quickly than

7 the Malaysians. See Report at I-48-49, 63-67; Transcript of Hearing at 18-

29; Respondents’ Pre-Hearing Brief at 31-32., However, it appears that the
domestic producers were relegated to these market segments due to internsely:
competitive pricing of imports from Malaysia in the overall ‘U.S. market.
Thus, we are not convinced by respondents’ arguments that imports from"
Malaysia do not compete in the U.S. market with the domestic product.

% Report Table 17.

1 1d.

%2 We note that the industry has been able to capture certain sales from
Qualitex’s closure. See Report Table 9; Petitioner’s Pre~Hearing Brief at 8.
This fact, coupled with the industry’s ability to sustain itself with sales to
particular market segments, does not lead to a conclusion that LTFV imports

- ; L : ) (continued...)
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evidence that prices have been suppressed relative to cost.?

. We further note that Fhere is evidence that the domestic industry lost
sales to subject imports due. to the lower price. of those imports from
Malaysia.% Purchasers repprted no significant differences in the quality of
ﬂ.S.—prgduced and imported Malaysian extruded rubber thread.®® Most end users
were unaware of the country of origin of the product.®® Price was a major
factor in their buying decisions.?’

In light of the cofidition of the domestic industry, the increasing
volumgs and market share of LTFV imports, underselling, and lost sales due to
the unfairly traded extruded rubber thread imports .from Malaysia we conclude

that the subject imports are a cause of injury to the domestic industry.

92(,..continued)

are not adversely affecting the ‘domestic industry: "an 1ndustry s economic
recovery can also be stymied by low-priced imports which expand their share of
the recovering market and create artificially low prices." National Ass’'n of
Mirror Mfrs. v, United States, 696 F. Supp. 642, 647 (Ct. Int’l Trade 1988);

see also USX Corp, v. United States, 655 F. Supp. 487, 490 (Ct. Int’l Trade
1987).

9 Report Table 8.

9% 1d. at I-55-57; Transcrlpt of Hearing at 19.
93 Report at 1I-83- 87

96 lé;

7 Tranéqript of Hearing at 26-29; Report at I-83-87.
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V. CRITICAL CIRCUMSTANCES .

..Commeroe has foundAthat critical circuﬁstances exist with respect to
LTV imports from Rubberflex.?® When Commerce makes an affirmative
determlnatlon w1th respect to critical c1rcumstances, the Commission is
requlredito determlne, for each domestic industry for wh1ch it makes an
afflrmatlve 1nJury determination, "whether retroactlve 1mp051t10n of
antldumplng dutles on the merchandlse appears necessary to prevent recurrence
of material 1nJury that was caused by massive 1mports of the merchandise over
a relatlvely short period of tlme."99 The statute dlrects the Commrss1on to‘
evaluate whether "the effectlveness of the antldumplng duty order would be
materlally 1mpa1red if retroactive duties were not imposed."°° An |

-affirmative cr1t1ca1 c1rcumstances determlnatlon by the Comm1s51on results in

e

the retroactlve appllcatlon of the ant1dump1ng order for a perlod 90 days
prior to the suspen51on~of liquidation.?®

The porposes of the7oritica1.circumstances provision are set.out in the.-
legislative history The Ways and Means Commlttee Report to the Trade |
Agreements Act'of 1979 states that the prov131on is de51gned to: (1) provide

prompt . rellef for the domestlc industry sufferlng from large volumes of

imports or a, surge in imports over a short perlod and (2) deter exporters

8 To reach its determination that there has been a "massive" increase in
imports, Commerce compared the three months immediately following the filing.
of the petition (Aug. 29, 1991 to Nov. 29, 1991) with the immediately prior
three month period. Commerce found that the weight-averaged dumping margin of
Rubberflex exceeded the benchmark percentage that Commerce uses to impute
knowledge of dumping. 57 Fed. Reg. 38468 (Aug. 25, 1992).

%9 19 U.5.C. § 1673d(b) (4) (A) (i).
10 1d. § 1673d(b) (4) (A) (id).

101 14, § 1673d(c) (4).
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from attempting to circumvent the antidumping statute.!® A surge in imports
can occur as a result of an attempt to circumvent the antidumping statute
immediately after the initiation of an investigation and, where Commerce finds
critical circumstancee we‘would be required to consider that ~surge. The
adverse’ 1mpact of such a surge can continue to affect the domestlc industry
during and after the 90 day period during whlch retroact;ve dut1es can be
‘imposed. If, however,‘the surge itself dissipates before that 90-day period

¢

beglns; retroactive impositlon of duties cannot meaningfgll?v"preveht
recdrrehce of.material injury" resultihg from thatAsurge since the duties
_cannot reach those 1mports, and therefore, cannot affect the 1mpact of those
LTEV 1mportsAon the domestlc 1ndustry
In maklng 1ts critical clrcumstances determ1nat1on, Commerce compared’

the three-month perlod 1mmed1ate1y follow1ng the f111ng of the petltlon w1th
the 1mmed1ate1y precedlng three—month period,!®? Because Commerce s
preliminary investigation was extended and notvpubllshed dntil April 2, 1992,
the three month period it analyzed to make its critical ciréﬁmstances finding
is not the perlod for~mh1ch retroactive dutles would be collected The

suspen51on of llquldatlon occurred when Commerce publlshed its prellmlnary
determlnatlon on A§}11 2, 1992104 thus the perlod for which*retroactlve

suspension would occur would include the 90~day period 1mmed1ately prior to

April 2, 1992,

102 gee H. Rep. No. 317, 96th Cong., lst Sess. 63 (1979).
103 gee 57 Fed. Reg. 38468 (Aug. 25, 1992).
104 57 Fed. Reg. 11287 (April 2, 1992). We note that the petition in these

investigations was filed on August 29, 1991 and the Commission’s preliminary
affirmative determination was issued on October 15, 1991.
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The evidence demonstrafes thst although imports were at high levels,
there was no surge during the 90-day period for which retroactive application
of suspension of 1iquidation -~ and imposition of duties -- wquld apply.
Retroactive imposition and collection of duties on imports entering ddring
this 90-day period is not necessary to prevent the recurrence of the material
injury caused by such LTFV imports,'”® and we find that the effectiveness of
the antidumping order sn extruded rubber thread from Malaysia will not be
materially impaired by declining to impose retroactive duties on such LTFV

imports.

105 See Magnesium from Canada, Inv. Nos. 701-TA-309, 731-TA-528 (Final), USITC
Pub. 2550 at 20-23 (Aug. 1992).
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VIEWS OF VICE CHAIRMAN WATSON
AND COMMISSIONERS BRUNSDALE AND CRAWFORD

Investigation No. 731-TA-527 (Final)
September 30, 1992

Based on the evidence gathered in this investigation, we
find that the domestic industry producing extruded rubber thread,
not including food grade extruded rﬁbber thread, is materially
injured by reason of dumped imports from Mélaysia. We find that
no domestic industry is materially injured or threatened with
material injury by reason of dumped imports of food grade

extruded rubber thread from Malaysia.'

I. LIKE PRODUCT

The like product is defined as a "product that is like, or
in the absence of like, most similar in characteristics and uses

with the article subject to investigation."® The Department of

! Material retardation is not an issue in this investigation because food

grade extruded rubber thread was produced domestically during the period of
investigation. Domestic producers may not currently sell food grade extruded
rubber thread in the United States; however, production facilities remain in
place and R&D efforts are ongoing. ’
2 19 U.S.C. § 1677(10). The Commission’s decision regarding the appropriate
like product is essentially a factual determination, and the Commission has
applied the statutory standard of "like" or "most similar in characteristics
and uses” on a case-by-case basis. See Torrington Co. v. United States, 747
F. Supp. 744, 749 n.3 (CIT 1990), aff-d., 938 F.2d 1278 (Fed. Cir. 1991). 1In
analyzing like product issues, the Commission has traditionally considered a
number of factors including: (1) physical characteristics and end uses; (2)
interchangeability of the products; (3) channels of distribution; (4) producer
and customer perceptions; (5) common manufacturing facilities, production
. processes and production employees; and, where appropriate, (6) price.
" Calabrian Corp. v. United States, Slip Op. 92-69 (Ct. Int’l Trade, May 13,
1992). The Commission may consider other factors it deems relevant based upon
(continued...)
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Commerce (Commerce) has defined the imported article covered in
this investigation as:
vulcanized rubber thread obtained by extrusion of stable or concentrated
natural rubber latex of any cross sectional shape, measuring from 0.18
mm, which is 0.007 inch or 140 gauge, to 1.42 mm, which is 0.056 inch or
18 gauge, in diameter.?
In the preliminary investigation, the Commission determined that
the domestic product like the imports subject to investigation
was all extruded rubber thread within the gauge defined by
Commerce’s scope determination.®’

" In the final investigation there were three maﬁor like
product issues: whether the like product should include heavy
gauge extruded rubber thread outside the Commerce scope, whether
cut rubber thread and spandex should be included in the domestic
like product, and whether food grade extruded rubber thread
sﬁould be considered as a separate like product.®

An important consideration for establishing which products
produced domestically should be defined as the like product is
substitutability. The traditional six-to-eight factors usually
considered by the Commission are key determinants of

substitutability. Substitutability provides a framework in which

to evaluate the individual factors in making the like product

2(,..continued)

the facts of a particular investigation. Generally, the Commission requires
"clear dividing lines among possible like products" and disregards minor
variations among them. Torrington Co., 747 F. Supp. at 748-749.

3 57 Fed. Reg. 38465 (Aug. 25, 1992).

4 USITC Pub. 2441 at 9-10 (Oct. 1991).

5 The food grade product is used to manufacture netting for food packaging,
such as alimentary netting to store cured meats (e.g., salami, bologna,
arrosti). See Report at I-5 n. 10; see also Petition Exhibit 5 at 21.




Ny

31
determination. For example, physical appearance, end uses,
functionally interchangeability of the products, and customer

perceptions affect demand-side substitutability (substitutability

_ from the point of view of buyers), whereas common manufacturing

"7

facilities and production employees affect supply-side or
production substitutability. Looking at each factor in isolation
and finding a like product based on a majority of factors without
some discussion of why those particular factors are impdrtant in
a certain case can lead to arbitrafy or subjective decisions.
Therefore, we discuss the traditional Commission féctors in the
context of demand-side and supply—side substitutability.

A small amount of doméstically produced extruded rubber
thread falls outside the 18-to-140 gauge range.of products
identified in the petition.® Petitioner argued that the heavier
and wider extruded rubber thread is not like other extruded
rubber thread because it is used only to make novelty toys, it is
produced by a different production process, and it is sold at a

relatively higher price.’” Respondents argued that all gauges of

" extruded rubber thread should be included in the 1ike‘product

because the different diameter does not create a clear dividing
line between products.®
We believe that the heavier and wider extruded rubber thread

should be included in the like product. Extruded rubber thread

See Petition at 6.

Pre-Hearing Brief of Petitioner, North American Rubber Thread Company at 9
and Exhibit 1 at 2-4.

® Respondents’ Pre-Hearing Brief at 43.
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is made in many different diameters and there is no clear
dividing line between 18-140 gauge and all other gauges. The
wider rubber thread is virtually identical to narrower extruded
rubber thread in all respects other than thickness and width.
Moreover, the heavier and wider gauge extruded rubber thread is
produced by the same employees, on the same machinery as the 18-
t0-140 gauge extruded rubber thread, requiring only a slight
adjustment to switch among gauges.®

The preliminary investigation did not include spandex or cut
rubber thread in the like product. The additional information
gathered in this final investigation supports the Commission’s
earlier decision and highlights the many differences between
extruded rubber thread and the other two products.® End users
testified that different physical characteristics made spandex
and cut rubber thread more appropriate for different end uses
than is extruded rubber thread. 1In addition, they testified that
in applications where those materials are also appropriate, it
would be considerably more expensive to use spandex or cut rubber
thread.! Therefore, as a practical matter, these other products
are not close substitutes and should not be considered as part of

the like product.

® See Report at I-8-10.

1 Respondents and petitioner agree that spandex and cut rubber thread are
not the same like products as extruded rubber thread. See Respondents’ Pre-
Hearing Brief at 50; Respondents’ Post-Hearing Brief Exh1b1t 6, Petitioner’s
Post-Hearing Brief at 12; Hearing Transcript at 120,

1 Hearing Transcript at 37-38, 59-60, 80, 120-23; See also Report at I-6,
I-10-11; Respondents’ Post-Hearing Brief, Exhibit 6; Petitioner’s Post-
Hearing Brief at 12-17; Post-Hearing Submission of Elastic Corporation of
America at 2-3 (hereinafter "ECA’s Post-Hearing Submission"); Petition at 13.
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Respondents argued in the final.investigation that food
grade extruded rubber thread is a separate like product.” - They
asserted that it has different physical characteristics than
other types of exfruded rubber thread, is perceived by cbnsumers"
as a distinctAproduct,idoes not impart a taste t0~meats,.énd;haé
lower levels of nitrosamines (chemicals that can pecomé |
carcinogenic when'exposed to meats).'” These special
characteristics, they argue, foreclose any interchangeability
between food grade extruded rubber thread and other varieties of-
extruded rubber thread. 1In addition, evidence suggests that food
grade extruded rubber thread that is not colored cannot be used
in certain textile applications.

- The manufacturing process and machinery used for él;
extruded ﬁubber thread is generally the same basic latex
extrusion process. However, there are differences in ﬁheﬁ
additives and other special formulations.used to  make food gradq
extruded rubber thread so that it .does not impart an unpleasant
taste to meats.’® More important, food grade extruded rubber .
thread must satisfy FDA requirements for use as a‘food wrap.!® -

Regar@%ess of any physical similarities between‘f@od.grade

and other extruded rubber thread or similarities in price, buyers

12 Respondents’ Pre-Hearing Brief at 44. Respondents assert that talced,

talcless, heat resistant, and fine and large gauge extruded rubber thread
constitute one like product and that food grade extruded rubber thread
constitutes a separate like product. ‘ . . .
13 Respondents’ Pre-hearing Brief at 48-49; Respondents’ Post-Hearing Brief -
at 11-12.

1% See Transcript of Hearing at 95. Respondents Post Hearing Brief at.1ll.

15 See Report at I-7-I-10, Tables 16-17 & Appendix I. :

16 See Report at I-5 n. 10, I-6 n. 11.
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of food grade rubber thread are prohibited by law from using
other extruded rubber thread to wrap meats. Doing so would leave
meat packers open to criminal prosecution and liability.
Consumers simply may not use other types of extruded rubber
thread as an alternative to food grade rubber thread.

On the supply side, the traditional Commission criteria may
be misleading. While U.S. producers claim that they could make
food grade extruded rubber thread using the same machinery,
equipment, and workers that they use to maké other extruded
rubber thread, their product can no longer be sold legally as
meat -packing material unless it is approved by the FDA.” Nor
have they sought to use one of the two approved formulas.

Without recounting the entire legal history of the FDA decision,
suffice it to say that because domestic producers have not yet
filed a petition with the FDA for approval of their food grade
rubber thread, they may not sell it in the United States now or
in the foreseeable future.?® Thus, physical substitutability on
£he production side is irrelevant to supply side substitutability
in the marketplace.

For the reasons outlined above, we find a like product that
includes all extruded rubber thread except for food grade
extruded rubbef thread. We find two domestic industries based on
our liké product definition--food grade extruded rubber thread

and all other extruded rubber thread.

17 According to a FDA official, it takes about two years to get a formula

for food-grade rubber thread approved. See Report at I-5, n. 10.
18 See Report at I-5.
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IT. RELATED PARTIES
We determine that Qualitex is a related party within the
meaning of the statute'’ and that appropriate circumstances exist

~to exclude Qualitex from the domestic extruded rubber thread

P

" industries, as defined above.

The Commiséion traditionally has applied the related parties
provision in two steps.? First, the Commission determines
whether a domestic producer meets the definition of a related
pérty. Second, if a producer meets that test, the Commission may
exclude that producer in "appropriate qircumstances". The
statute does not‘provide a definitioh of "appropriate
7circum;§ances" ahd litfle.guidance is given in the leéislati?e
history as to the meaning of that term.? Exclusion of a related
party is within the Commission’s discretion based upon the facts
presented in each case.® |

The Commission has found appropriate circumstances where a

foreign producer exports to the United States in a manner so as

1 19 U.S.C. § 1677 (4)(B).

20 See, e.g., Polyethylene Terephthalate Film, Sheet, and Strip from Japan

and the Republic of Korea, Inv. Nos. 731-TA-458 and 459 (Final), USITC Pub.

2383 at 17 (May 1991).

2 See S. Rep. No. 249, 96th Cong., 1lst Sess. at 83 (1979). The Senate

Report merely states that:
Thus, for example, where a U.S. producer is related to a foreign
exporter and the foreign exporter directs his exports to the United
States so as not to compete with his related U.S. producer, this should
be a case where the ITC would not consider the related U.S. producer to
be a part of the domestic industry. ' '

-%2 See, e,g,, Torrington Co, v, United States, Slip Op. 92-49 at 10 (CIT

- April 3, 1992); Sandvik AB V. United States, 721 F. Supp. 1322, 1331-32 (CIT
1989), aff‘d without opinion, 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co.
v. United States, 675 F. Supp. 1348, 1352 (CIT 1987).
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not to compete with a related U.S. producer. In determining
whether a particular U.S. producer is receiving such a
competitive advantage and thus being "shielded" from the éffects
of the subject imports, the Commission has traditionally looked
at the percentage of domestic production attributable to the
importing producer, the reasons the U.S. producer has decided to
import the product subject to investigation, and the position of
the related producer vis-a-vis the rest of the industry.®

The Commission also has considered other factors in
determining whether appropriate circumstances might exist to
exclude a particular related party. The Commission has expressed
concern about excluding companies that account for a significant
share of domestic production because exclusion couid impair the

* The Commission also has

accuracy of its determination.?
expressed concern about including companies in the domestic
industry where inclusion would skew the economic data available

to the commission,?

or present a distorted view of the
industry.?
Evidence in the record indicates that two of the three

domestic producers, Qualitex and North American, imported

23 See Torrington Co. v. United States, Slip Op. 92-49 at 11 (CIT April 3,
1992) (affirming Commission’s application of the related party provision).

24 See Rock Salt from Canada, Inv. No. 731-TA-239, USITC Publication No.
1798 at 13 (January 1986); and Certain Table Wine from France and Italy, Inv.
Nos. 701-TA-210,211 (Preliminary) and 731-TA-167, 168 Preliminary, USITC
Publication No. 1502 at 10 (March 1984).

25 Certain Table Wine From France and Italy, Publication No. 1502, at 11.
Ball Bearings, Mounted or Unmounted, and Parts Thereof, from Argentina,
Austria, Brazil K Canada, Hong Kong., Hungary, Mexico, the People’s Republic of
China, Poland, the Republic of Korea, Spain, Taiwan, Turkey and Yugoslavia,
Inv. Nos 701-TA-307 and 731-TA-498-511, USITC Pub. 2374 at 17 (May 1989).

26
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extruded rubber thread from Malaysia during the period of
investigation. - On. that basis alone, we determine that they are
“Yelated parties. . This leaves. only the issue_of_whethér
Appropriate circumstances exist to. exclude either or bothnfxom_
the domestic industry as related parties.

North American,. the petitioner, imported_a:small.aﬁoﬁht of_
extruded rubber thread from a Malaysian prpducef, during théw_ |
period of investigation.” Neither the petitioner nor o
respondents suggested excluding North American from this
investigation,as a related party. North_Ameriéan’s imports
accounted'for.a very small portion of itS'totalAshipmeh#s;? and
the record contains no‘evidence that Nofth Americanlimporpedlthe
product to benefit from LTFV imports or that_it}was,ih;aéy way
sﬁieldgd from the competitive effects of,LTFV imports,_;More§§gr,
because North American accounted for a substantial portion of |
domestic production throughout the entire‘pe:iod.éfi‘; . L
investigation, excluding it would délete_fr¢m;our ané;ysis,
crucial data on the condition of the industry. For these
reasons, we do not find that appropriate circumsﬁances'eiisﬁ to
exclude North American from the domestic industry ésla.félated
party. i -

The circumstances surrounding Qualitex are very difféfent; _
We determine that appropriate circumstances do exist to‘exclude‘

Qualitex from the domestic industry producers as a related'party;

27 Report at I-18. S
%  Confidential Staff Report at I-21 and I-24.
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We exclude Qualitex from both the food grade and non-food gradé
extruded rubber industries. Respondents support the exclusion of
Qualitex as a related party while the petitioner objects.®® The
information and data gathered by the Commission regarding the
operations of Qualitex and the reasons for its withdrawal from
the éxtruded rubber thread indusfry are confidential and may not
be discussed here. One important factor we considered in
analyzing whether appropriate circumstances exist to exclude
Qualitex from the domestic industry is the degree to which it was
"shielded" from the effects of the subject imports. Qualitex’s
imports in 1990 were relatively substantial and represented a
" significant percentage of its net sales.” Evidence in the
record' also indicates that Qualitex imported a type of the
- subject product that complemented, but did not compete with, its
own domestic production.® Considering the size of Qualitex and
its position vis-a-vis the rest of the industry, there can be

little doubt that Qualitex was provided with a significant

30 gekok, ARk, kAR *kk *kk

31 confidential Staff Report at I1-26-27, *¥*,
32 1d. at 1-27-28.
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‘competitive advantage over its domestic competition as a direct
result of its importing activities.”

."Another important factor iS'the degree to which inclusion of
Qualitex would result in a distorted picture of the aggregate
industry data gathered by the Commission. We determine that it
-would seriously do so. The record indicates that the decision to
close Quélitex was the result of unique and complex
idircumstances.“ Statements by former corporate officers of
Qualitex, indicating that Qualitex closed merely because ofra
flood of low-priced imports, are unpersuasive in the féce of-
other confidential evidence in the record.®

A review of the evidence reveals that the closure and
liquidation of Qualitex’s assets in 1990 had a strong negative
effect on Qualitex’s balance sheet in that year.36 The record

-ihdicates that Qualitex sold most of its assets to a foreign

33 kk | kkk,  kkk,
3 gk kkk Kk

© % Confidential Staff Report at I-26.
36

Office of Investigations, Confidential Memorandum INV-P-154, September

17, 1992 at 8. This memorandum was prepared for. the Commission using data
from the Confidential Staff Report and from the Preliminary Staff Report.

Data taken from the Preliminary Staff Report is for the year 1988 and has been
verified by Commission staff. =
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producer in October 1990.¥ A comparison of the aggregate
financial data of the industry with and without the inclusion of
Qualitex emphasizes the substantial effect closure of Qualitex
had on the domestic industry as a whole duiing the'period of
investigation.’® We determine, therefore, based on unique
circumstances in this case that the inclusion of Qualitex in the
domestic industry would result in a distorted picture of the
industry and prevent an accurate assessment of the effect of the

subject imports on the domestic industry.

III. MATERIAL INJURY BY REASON OF LTFV_IMPORTS

In making its determination, the statute directs the
Commission to consider the volume of subject imports, the effect‘
of subject imports on domestic prices, and the impact of subject
imports on the domestic industry. 1In addition, it "may consider
such other economic factors as are relevant to the determination
regarding whether there is material injury by reason of

imports."¥

¥  *%%, Confidential Staff Report at I-22. %%* Hearing Transcript at 74-
76,94; see also Confidential Staff Report at I-22. ‘ ,

¥ 1Id. at Tables 1,2. The picture of the industry including Qualitex is
further distorted by the fact that Qualitex ceased operations in 1990 but the
period of investigation runs through 1991. We also note that Qualitex was one
of three domestic producers of extruded rubber thread during the first two
years of the period of investigation and while it accounted for a large
percentage of domestic production, that share decreased substantially in 1990.
¥ 19 U.S.C. § 1677(7)(B).
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A. NON-FOOD GRADE EXTRUDED RUBBER THREAD

1. Conditions of Competition

The statute directs the Commissiqn to evaluate relevant
economic factors in the ﬁcontext of the business cycle and
conditions of competition that are distinctive to the affected
industr.y."39 |
The'respondents alleged that any material injury suffered by
~ the domestic industry was due to Malaysian producers’ natural
cost advantage resulting from direct access to sources of
Malaysian rubber latex. Malaysian producers of extruded rubber
thread are able to purchase rubber latex on the spot market
without middleman markup, and have shorter and thus less costly
inventory requireﬁents.40 The price of extruded rubber thread is
significantly dependent on the cost of latex and evidence in the
record indicates that Malaysian producers are able to obtain
latex at significantly lower costs than U.S. producers. This

cost advantage clearly provides the Malaysian importers with more .

flexibility in their pricing strategies.

2. Voiume Effects

In determining whether subject imports have caused material
injury to the dbmestic industry, the statute directs the
Commission to consider "whether the volume of imports of the

merchandise, or any increase in that volume, either in absolute

¥ 19 U.S.C. § 1677(7)(C).
% Respondents’ Post Conference Brief at 8.
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terms or relative to production or consumption in the United
States, is significant."®

In terms of both volume and value) LTFV imports of extruded
rubber thread from Malaysia increased significantly throughout
the period of investigation.®” The volume and value of LTFV
imports of extruded rubber thread from Malaysia, excluding food
grade extruded rubber thread, increased substantially during the
period to a 1991 level that accounts for a substantial portion of
U.S. apparent consumption.” - Interim 1992 subject import
shipments also increased significantly over the same period of
1991. We recognize that the increases in subject imports in 1990
and 1991 were partially due to the relocation of Qualitex’s
production to Malaysia and the switch to supplying customer
requirements from import sources rather than from Qualitex’s
domestic production.

Market penetration of the less-than-fair-value Malaysian
imports, by quantity, also increased substantially during the
period of investigation, rising to a substantial share of 1991
U.S. apparent consumption.* Market penetration by value
exhibited a similar trend, but at a lower absolute value,
reflecting the lower average unit value of LTFV import shipments

compared with domestic shipments.®

419 U.S.C. § 1677(7)(C)(1).

42 1988 shipment data were unavailable for extruded rubber thread excluding
food grade rubber thread.

43 gee Staff memoranda, INV-P-154 and INV-P-155,

4 gee Staff memoranda, INV-P-154 and INV-P-155,

% Preliminary Investigation Staff Report Table 15; Report Table 15.



43

3. Price Effects

In evaluating the effect of subject imports on the price of
the domestic like product, the statute directs the Commission to
consider whether there is significant price underselling by the
_subject imports and whether the subject imports depress prices to
a significant degree, or prevent to a significant degree, price

increases that otherwise would have occurred.*

a. Substitutability Between the Domestic Like
Product and Subject Imports

Substitutability is a critical factor in determining the
volume, price effects, and impact of the sﬁbject imports on the
domestic like product. Price is almost always important in any
purchase decision and was cited by all parties in this
investigation as a significant factor in purchasers’ sourcing
“decisions.

Several nonprice factors, however, also were cited by
parties as - important considerations that have a bearing on
-sourcing decisions. These factors include delivery terms,
availability of product, terms of sale, and technical support.
No significant differences in quality between the subject imports
and domestic product were reported. Our examination of these
nonprice factors indicates that differences between the subject

imports and the domestic like product were not significant and

% 19 U.S.C. § 1677(7)(C)(ii).
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are unlikely to have significantly affected the degree of
substitution between the imported and domestic product.

Two nonprice factors deserve special consideration. Parties
as well as purchasers indicated that end users do not care or may
not even be aware of the country of origin of the extruded rubber
thread purchased. However, purchasers of the domestic product
also indicated that "Buy American" purchasing policies.were a
primary consideration in their sourcing decision. We note that
this statement appears inconsistent with the indifference to the
country of origin statements made in the record. Furthermore, we
note that purchasers usually contact only one or two suppliers
before making a purchase and rarely change suppliers.® Based on
the evidence in the record, including pricing data, we conclude
that these Buy American policies may have limited, somewhat,
substitution between the subject imports and domestic product for
somé end users.

In addition, domestic producers indicated that the subject
imports have forced domestic producers into niche markets while
the subject imports have dominated the high-volume commodity
market segments. Evidence in the record supports this position.
For this reason, the degree of substitutability currently
exhibited in the market may be an underestimate of the true
degree of substitutability between the subject imports and the

domestic like product. Based on all evidence presented in this

% Staff report at I-47.
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‘ihvestigation, we conclude that the domestic productAandﬁéubject

“imports are relatively close substitutes for each other.

b. Price Depression and Suppre551on

The prices for the six selected gauges of U S.-proddced
extruded rubber thread for which pricing data were obtained®
generally declined over the period in which the_data‘WereT“-
gathered, except for one product that cﬁlytNorth‘American ;
produced whose price remained'unchanged. The prlce of extruded
rubber thread peaked in early 1989 as the result of a temporary
shortage of natural rubber latex. Prlces decreased dramatlcally.
after the firstrquarter of 1989, due to the fall ;n_prrce of~the
principal raw material, natural rubber latex,lén:eyent.unfelated
to the dumped imports.* - However, prices of eXtruded‘rdbber;f' |
thread continued to decline during the reﬁeindervof;theepericdlof
investigation with domestic prices receding tc 1evels-neaf“§r"d
below preveiling 1988 levels by 1991. The record further
.1nd1cates that the subject import prlces in each of the flve -
categories for which import data were avallable’decllned moref

rapidly than did domestic product prices.

% Qualitex could not provide price data for the requested products;. *-
therefore, all domestic pricing data concern data reported by Globe and North
American. C B g ST '
% See Report Tables 16-17 & I-1.
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c. ’Undéfselling

LTFV iniports from Malaysia were priced below the domestic
product in each of the 58 quarters for which price comparisons
were possible.*® Margins of underselling for the Malaysian
product equalled or exceeded 30 percent in 39 of the 58
comparisons and were consistently high throughout the period of
investigation.®® These significant margins of underselling were
confirmed by purchaser questionnaire data.

.. - We recognize the cost advantage held by the Malaysian
imports .and the resulting increased flexibility in setting a-
pricing strategy. We find that this cost advantage may explain
some of the substantial margins apparent in the underselling
data. Although we recognize that the Malaysian product
benefitted from a .cost advantage and the consequent increased ~
pricing flexibility, the margins of underselling evident in the
recordzcannot be.fu1ly accounted_for by this cost advanfage,or
-differences .in market focus, i.e., niche markets.

. More significant, we are persuaded by the ﬁestimony in the
record from various: industry witnesses that the Malaysian
importers were engaged in a "price war" affecting all major world

extruded rubber thread markets, including the United states.®

¢ Report Tables 16-17 & I-1. Information gathered in these investigations
indicates that the domestic producers are able to maintain some sales, albeit
at higher prices than Malaysian competitors, because domestic producers serve
market segments in which the Malaysians do not compete as effectively and ~
because they are able to take advantage of their ability to satisfy short
supply.-orders more quickly than the Malaysians.

51 staff report at I-52.

52 Hearing Transcript at 23-24; Petitioner's Pre-Hearing Brief, Exhibit 2.
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"Existence of aggressive pricing behavior is supported by

statements made in the purchaser questionnaire responses.®

4. Impact of the LTFV Imports on the Domestic Industry

in evaluating the condition of the domestic industry, the

statute directs us to consider "all relevant economic factors
whidh have a bearing on the state of the industry in the United
‘Stétes.ﬁ“ Specifically we consider, among .other factors,
~domestic consumption, production, shipments, market share,
‘¢apacity_utilization, employment, wages, productivity, domestic
prices; profits, cash flow, the ability to raise capital,
.ihvestment, and development and production’efforts.®”® 1In
addition, the Commission considers the particular nature of the
'industry under investigation, including any "business cycle and
conditions of competition that are distinctive to the affected
indﬁstry."56

H In this investigation, the Commission did not request
'complefe data on the food grade extruded rubber thread industry.

_The information it gathered is confidential but indicates that

‘the domestic industry produced some food grade rubber thread in

-8 See Confidential Staff report at I-86.

5 19 U.S.C. § 1677(7)(C)(iii).

5 1d.

% 1d.; see also H.R. Rep. No. 317, 96th Cong., lst Sess. 36 (1979); S. Rep.
249, 96th Cong., lst Sess. at 88 (1979). None of the parties suggested the
existence of a business cycle unique to this industry.
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1989 and 1990.” We find that after 1990, domestic production of
this product was terminated at least in part due to new FDA
requirements.*”® As a result of the insignificant amount of
domestic fdod grade extruded rubber thread production and
shipments during the period of investigation,® we note that data
for the extruded rubber thread industry excluding food grade
rubber thread will be virtually the same as data including food
grade rubber thread. In the discussion of the condition of the
industry that follows, therefore, we consider data obtained by
the Commission for the entire extruded rubber thread industry
excluding Qualitex. We also find it appropriate to consider 1988
data compiled in the préliminary investigation, and subsequently
verified by staff in addition to subsequent years.®"*

Due to the limited number of producers in the domestic-
industry, much of our discussion is necessarily general to
maintain the confidentiality of business proprietary information.

With regard to the industry excluding Qualitex and considering

* Witnesses testified at the hearing that food grade extruded rubber thread

comprised less than 5 percent of the total domestic consumption of extruded
rubber thread. Transcript of Hearing at 33-34,

%8 In July of 1991, the FDA determined that unacceptably high levels of
nitrosamine were present in existing formulations of food grade extruded
rubber thread and sought to ban rubber netting from food use. After several
companies filed suit to protect their due process rights, a settlement was
reached allowing certain existing suppliers to file a petition with the FDA to
continue production with a reformulated product as well as a protocol for food
additive testing of rubber netting. Transcript of Hearing at 33-34, 124-125;
Petitioner’s Posthearing Brief, Exhibit 3.

%% See Confidential Staff Report at 1-5-7; see also Questionnaire Responses.
8 We note that the Commission is not required to limit the period of its
investigation to three years. o

¢! Commissioner Brunsdale, in evaluating the condition of the industry looks
only at three full years of data and the interim data. In this case she relied
on the 1989-1991 and interim 1992 data.
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1988 data, average capacity levels for the domestic industry
‘increased steadily each year from 1988 to 1991, remaining
iffelatively stable in interim period 1992.%® From 1988 to 1991,

.capacity utilization decreased significantly and steadily each
year, and was lower in interim period 1991 than in interim period
1992.% Domestic shipments by quantity and value decreased from
1988 to 1990.

End-of-period inventory ievels fluctuated, increasing from
1988 to 1989, and again 'in 1990, then falling slightly in 1991
and in interim period 1992.° Production decreased from 1988 to
1990, then remained flat in 1991 and in interim period 1992.°%
The total number of production and relgted workers declined from
1988 to 1991, with interim period 1992 showing a slight increase
over interim 1991.%° The héurs worked declined from 1988 to
1990, increased slightly in 1991, and ‘declined again in interim
period 1992 compared with interim period 1991.% Productivity
measured in® pounds per hour declined irregqularly from 1988 to
1991, and inéreased in interim period 1992.°

Although showing gradual improvement, the domestic industry

reported operating losses during the period of investigation,

¢2  Memorandum to the Commission (INV-P-154) (hereinafter Memorandum), Table
2, which included verified data for 1988 and included data from the

~ Confidential Staff Report, Table E-2.

" 83 Memorandum, Table
64 Memorandum, Table
8  Memorandum, Table
6 Memorandum, Table
87 Memorandum, Table
68  Memorandum, Table

NN
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both in absolute dollars and as a share of net sales.®® Net
sales increased from 1988 to 1989, decreased from 1989 to 1990
(to below .1988 levels); and then registered a modest gain from
1990 to 1991, but to a level well below that of 1988 and 1989.
Sales also increased in the interim period 1992 as compared with
the interim period 1991.”°

We determine that the domestic industry producing non-food
grade extruded rubber thread is materially injured by reason of
subject imports from Malaysia. In making this determination, we
note that the U.S. Department of Commerce found dumpiﬁg margins
of 10.68 percent for Heveafil, 22.00 percent for Rubberflex, and
15.16 percent for all other Malaysian importers. These margins
were calculated using a foreign market value based on constructed
value for sales made below the ébsé'éf production,'ahd foreign
market values based on sales in a third country, Hong Kong, for
sales made above the cost of production.

The effect of the dumped imports is reflected in the
substantial market share held by Malaysian imports and
significant operating losses for the domestic industry, despite
the domestic industry’s efforts to mitigate some of the impact by
moving into niche, and often temporary, high profit markets, such
as customers that manufacture toys. The domestic industry’s
difficulties in obtaining financing for R&D projects and

investments to upgrade manufacturing facilities is symptomatic of

69  Memorandum, Table 2.

0 Memorandum, Table 2.
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the effects of unfair import. competition in this particular
investigation.
" For this reason-we determine that the domestié industry is
materially injured by reason of the LTFV imports of non food

grade extruded rubber thread from Malaysia.

B. FOOD GRADE EXTRUDED RUBBER THREAD

~No U.S. firm is currently producing food grade rubber.thread
that is approved by the FDA, nor are any petitions by U.S.
producers to produce food Qrade extruded rubber thréad pending -at
the FDA.. Domestic producers ceased production‘of'food grade -
rubber thread for a combination of reasons and not because .of
imports.” While some U.S. producers claim that they are not
producing food grade extruded rubber thread because of low impqrt
prices, the fact remains that they have not received FDA approval
to sell food grade extruded rubber thread, and in‘fact, woq;gipg
prohibited. from selling this product even if there were no -
imports of this product. A I

Food grade extruded rubber thread accounted. for less.than:3

percent of domestic and iﬁported‘shipments.of extruded rubber
thread in 1991.’? Given the regulatory burden of producing this
product, it is not surprising that U.S. producers have not
actively pursued this market. David Sullivan, sales manager of

North American Rubber Thread said "It’s not really worth it to.

7} See Transcript Hearing at 91-94.

" 7?2 gee Staff report at I-6.
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get involved in this because the cost would be prohibitive."”
Mr. Girrier of Globe stated that Globe has manufactured food
grade thread and that the nitrosamine issue is something that
they were aware 'of and had their chemists working on.

Even if a domestic manufacturer could produce food grade
rubber thread tomorrow, it would take a long time to get its
formula approved. In addition, because it has not filed a
petition or sought to license the approved formulas, it could not
produce food grade while waiting for FDA approval, .as Heveafil
did. Therefore, imports of food,gradé extruded rubber thread are
having ‘no effect on domestic producers, nor. could they. have an

effect in the foreseeable future.

IV.. CRITICAL CIRCUMSTANCES

et /Commerce has»fbund that critical circumstances exist with'ly
respect to LTFV imports -from Rubberflex. .No critical.
circumstances. were found to exist with Heveafil and other .. . -,
Malaysian producers. When Commerce makes an affirmative
determination with respect to critical circumstances,. the  :
Commission is required to determine, for each domestic industry.
for which"it makes an affirmative determination, "whether
retroactive -imposition of antidumping duties on the merchandise
appears necessary to prevent recurrence of material injury that

was caused by massive . imports of the merchandise over a

73  See Hearing transcript at 32.
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relatively short period of time." 7 The statute directs the
Commission to evaluate whetheé "the effectiveness of the
" antidumping duty order would be materiéllyiimpairéd if

"5 A 'surge in imports can

' retroactive duties were ﬁot‘imposed.
‘occur as a result of an attempt to circumvent the antidumping.
statufe immediately after the initiation of an ihvestigation and,
where Commerce finds critical circumsﬁances, the Cbmmissidn is
required to consider that surge. The adverse impact of such a
surgé can ddntinue to affect the domesﬁic industry dhring and
after the 90-day period for which retroactive duties can be
imposed. 1If, however, the surge itself dissipates before that
90-day period begins, retroactive imposition of duties cannot -
meaningfuliy-“ptevént recurrence of material injury" resulting
from that surge since the duties cannot reach those imports and;
therefore, cannot affect the impact of those LTFV imports on the
domestic industry. | | |
In making its critical circumstance determination, Commerce
compared the thfee months iﬁmediately following the filing of the
petition with the immediate prior three-month period. Because
Commerce’s preliminary investigation was extended, the three-
month period it analyzed in its critical circumstance
determination, is not the period for which retroactive duties

would be collected.

19 U.S.C. '§ 1673d(b) (4)(A)(1).
s Id. § 1673d(b)(4)(A)(ii).
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The evidence demonstrates that any increase in imports
during the 90-day period for which retroactive application of
suspension of liquidation--and impositioh of duties--would apply
was insufficient to warrant imposition of retroactive duties.
Moreover, we find that retroactive imposition and collection of
duties would not reach any of the imports of extruded rubber
thread from Malaysia that accounted for any post-petition surge
during the months of October to December. As such, retroactive
action would be of marginal( if any, value in preventing the
recurrénce of the material injury caused by that surge.’®

Accordingly, we determine that the effectiveness of the
antidumping order on extruded rubber thread from Malaysia will
not be materially impaired by electing not to impose retroactive

duties on such LTFV imports.

¢ See Magnesium from Canada, Inv. Nos. 701-TA-309, 731-TA-528 (Final), USITC
Pub. 2550 at 20-23 (Aug. 1992).
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INTRODUCTION

Following a preliminary determination by the U.S. Department of Commerce
(Commerce) that imports of extruded rubber thread1 from Malaysia are being, or
are likely to be, sold in the United States at less than fair value (LTFV) (57
F.R. 11287, April 2, 1992), the U.S. International Trade Commission, effective
April 1, 1992, instituted investigation No. 731-TA-527 (Final) under section
.735(b) of the Tariff Act of 1930 (19 U.S.C. § 1673d(b)) to determine whether
an industry in the United States is materially injured or threatened with
material injury, or the establishment of an industry in the United States is
materially retarded, by reason of imports of such merchandise. Notice of the
institution of the Commission‘’s investigation and of a public hearing to be
held in connection therewith was posted in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and published in the Federal
Register on April 29, 1992 (57 F.R.‘18164).2 The Commission‘’s hearing was
held in Washington, DC, on August 18, 1992.3

Commerce’s final LTFV determination was made on August 17, 1992 (57 F.R.
38465, August 25, 1992). The applicable statute directs that the Commission
make its final injury determination within 45 days after the final
determination by Commerce.

BACKGROUND

This investigation results from a petition filed by North American
Rubber Thread Co., Inc. (North American) on August 29, 1991, alleging that an
industry in the United States is materially injured or threatened with
material injury by reason of LTFV imports of rubber thread from Malaysia. In
response to that petition the Commission instituted investigation No.
731-TA-527 (Preliminary) under section 733 of the Tariff Act of 1930 (19
U.S.C § 1673b(a)) and, on October 15, 1991, determined that there was a
reasonable indication of such material injury.

vl The merchandise covered by this investigation is vulcanized rubber thread
obtained by extrusion, of stable or concentrated natural rubber latex, of any
cross-sectional shape, measuring from 0.18 millimeter (0.007 inch or 140
gauge) to 1.42 millimeters (0.056 inch or 18 gauge), inclusive, in diameter.
Vulcanized rubber thread is provided for in heading 4007.00.00 of the
Harmonized Tariff Schedule of the United States (HTS). _

Copies of cited Federal Register notices are presented in app. A.

A 'list of witnesses appearing at the Commission’s hearing is presented in
app. B. .
The petition. also alleged that the U.S. industry is being injured by
‘reason of subsidized imports of rubber thread from Malaysia. Although
Malaysia is not a “"country under the Agreement” within the meaning of section
701(b) of the Tariff Act of 1930, rubber thread from Malaysia was eligible for
duty-free entry under the Generalized System of Preferences (GSP), and ‘
Malaysia is a contracting party of the General Agreement on Tariffs and Trade.
Therefore, the Commission instituted countervailing duty investigation No.
303-TA-22 (Preliminary) under section 303(a) of the Act and subsequently
’ (continued...)
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The Commission has conducted no previous investigations on extruded
rubber thread. However, on June 23, 1992, in response to a petition filed by
North American, the Commission instituted investigation No. TA-201-63 under
section 202 of the Trade Act of 1974, also involving extruded rubber thread
(57 F.R. 31387, July 15, 1992).

THE PRODUCT
Product Description

The imported product subjeet to this investigation is extruded rubber
thread (rubber thread). This rubber thread (a monofilament elastic fiber, of
any cross-sectional shape or gauge) is vulcanized and is produced by a low-
pressure extrusion of compounded natural rubber latex.® Rubber thread usually
is manufactured and sold by both U.S. and foreign manufacturers in sizes
ranging in diameter from 0.007 inch (140 or fine gauge) to 0.056 inch (18 or
heavy gauge). 7 (One U.S. producer also manufactures a heavier gauge thread

4 (...continued)
determined that there is a reasonable indication that an industry in the
United States is materially injured by reason of the subject imports. On Dec.
30, 1991, Commerce issued a preliminary affirmative countervailing duty
determination and the Commissjon, in turn, instituted countervailing duty
investigation No. 303-TA-22. (Final) (57 F.R. 4479, Feb. 5, 1992). ‘

On Mar. 12, 1992, the President of the United States determined that it
was appropriate to withdraw the duty-free entry afforded under the GSP to
extruded rubber thread that is the product of Malaysia (57 F.R. 9041, Mar. 16,
1992). Therefore, Malaysia was no longer entitled to an injury determination
under section 303 of the Act with regard to the countervailing duty
investigation and, accordingly, the Commission discontinued its countervailing
duty investigation (57 F.R. 27064, June 17, 1992). .

On Aug. 25, 1992, Commerce issued a final affirmative countervailing
duty determination and countervailing duty order (57 F.R. 38472), finding
final subsidy margins of 4.21 percent ad valorem for Rubfil Sdn. Bhd. and 9.63
percent ad valorem for all other manufacturers or exporters.

See app. C for definitions of technical terms.

"The size of an individual thread is usually expressed in "gauge" or
"count,” terms that refer to the number of threads which would, if set down
side-by-side, produce a ribbon 1 inch wide. For example, low counts- are used
for_furniture webbing and high counts for socks and stockings. )

In addition, the industry often identifies the product in terms of
"yield.” Yield refers to the number of yards of rubber thread drawn from a
pound of natural rubber latex and varies according to the gauge of the thread.
For example, a pound of natural rubber yields 1,150 yards of 34 gauge rubber
thread or 1,800 yards of 40 gauge thread.
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(under 18 gauge) for limited uses.) Most rubber thread, however, is produced
in sizes ranging from 26 gauge to 42 gauge. : ‘

Rubber thread is typically black or white in color; however, it is also
available in such colors as light blue, red, and cream. In addition to gauge
and color, another important characteristic is the type of lubricant used to
‘detackify’ rubber thread (which, otherwise, would stick together). The
traditional lubricant is talcum powder. 1In 1969, a silicone-based lubricant
was developed as an alternative to talcum powder. (Thread coated with talcum
powder is referred to as "talced;" "talcless" rubber thread uses the silicone-
based 1ubricant.)9 Both types of thread are produced domestically and in
Malaysia, although a high-quality talcless product did not become available
from Malaysian producers until about 1990 or 1991. There are also a number of
specialty rubber thread products, including fine gauge, heat-resistant, and
food grade rubber thread.l0 With the exception of the higher-valued fine

8 For ease of handling and shipment, manufacturers generally-bond the
rubber threads temporarily together in the form of a ribbon, or wind the
thread onto a bobbin. The width of the ribbon varies depending on the thread
diameter and number of threads per ribbon. Ribbons can be made from 2 to more
than 90 threads; however, ribbons of 40 and 48 threads are most common.

Talced and talcless rubber thread usually can be used interchangeably.
However, for a number of reasons, the talcless product gradually is replacing
talced. thread. The buildup of talcum powder (from using talced rubber thread)
can cause excessive machine wear on purchasers’ equipment, -leading to
increased production costs for replacement needles and machine downtime.

Also, there are environmental problems with talced rubber thread. **% of #%%%
expects that because of such concerns, more, or perhaps all, rubber thread
will be produced in the talcless form in the future. Staff conversation with
**%  July 27, 1992, :

1o Fine gauge thread is defined by the industry as thread with a gauge
greater than 75 and is usually used for hosiery. Heat-resistant rubber thread
has a different chemical formulation (often antioxidant and vulcanizing agent
chemicals will be altered) that provides better tolerance to heat compared to
conventional thread.

Food grade rubber thread is also specially formulated and, at this time,
must be approved by the Food and Drug Administration (FDA) for use as a meat-
packing material. Food grade thread is manufactured into an elastic netting
that then is used to pack (usually) boneless meats. The FDA and U.S.
Department of Agriculture (USDA) currently are examining its use after the
USDA found high levels of nitrosamines (a carcinogen) in meat packaged in
rubber thread netting. A group, which includes Heveafil (a Malaysian producer
and U.S. importer of rubber thread) and The American Meat Institute (AMI), has
filed a petition with the FDA for approval to supply food grade thread to the
U.S. meat-packing industry. At present, only rubber thread using the Heveafil
or AMI formulation can be used. New market entrants cannot sell a food grade
thread (unless it matches the Heveafil/AMI formulations) until this matter is
resolved, which, according to an FDA official, 1s likely to take a total of
two years. Staff conversation with **%%; FDA, Aug. 13, 1992. '
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gauge rubber thread, the unit values of the various thread types are
comparable.
The following tabulation (based on data submitted in response to

Commission questionnaires) lists the shares of the different types of rubber
thread shipped in 1991, by source (in percent of quantity):

U.S. shipments of

product produced by-- U.S. shipments of OQOverall
North Weighted product produced weighted
American Globe average in Malaysia average
Talced.......... kxk k% *kk : *kk 23.4
Talcless........ *xk Fdk *k%k *kk 55.5
Fine gauge...... *kk *hk ok Fkk 10.2
Heat-resistant.. k% *kk *kk *kk 8.3
Food grade...... *kk *k% *k% *%% 2.6
Total......... 100.0 100.0 100.0 100.0 100.0

Note.--Specialty threads (e.g., fine gauge, heat-resistant, and food grade
rubber thread) also, as a general rule, are finished as a talced product.

Such rubber thread is classified only in the appropriate specialty category in
the above calculation and, thus, is not double-counted.

As shown, U.S. producers (specifically ***) produced proportionally greater
quantities of the fine gauge and heat-resistant rubber thread for the U.S.
market than did the Malaysian producers. 1In 1991, all shipments of food grade
thread were of the product manufactured in Malaysia.

11 The following tabulation (based on data submitted in response to
g
Commission questionnaires) lists the unit values in 1991 of the different
types of rubber thread (in dollars per pound):

U.S. shipments of U.S. shipments of
product produced product produced Weighted

by North American in Malaysia average
Talced.............. Shkx Skkx $1.19
Talcless............ *k%k *kk 1.23
Fine gauge.......... *kk *kk 2.08
Heat-resistant...... *kk . *kk 1.35
Food grade.......... *x% *xk 1.16
Weighted average.. Fkok *kk 1.25

Note.--Qualitex, Inc. (a U.S. producer) did not manufacture rubber thread in
1991. The other domestic producer, Globe, was *%%,
*%%, Globe has also produced and sold a food grade product.
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End Uses

The largest user of extruded rubber thread is the textile industry
(table 1). Nontextile applications include food processing (for meat
netting), furniture webbing, toys (for Koosh balls and ***), and elastic power
cord (for bungee cords and tie-downs).

Table 1
End-use applications for extruded rubber thread and estimated market shares
and gauge ranges, 1989 and 1991

Share of consumption-- Gauge range and
End-use application 1989 1991 yield by application
------- Percent--------
* * * * * * *

Source: North American.

Traditional customers for rubber thread in the textile industry include
coverers, weavers, braiders, and knitters. Coverers wrap rubber thread with a
rigid fiber, such as nylon or cotton, to limit elongation and maintain the
thread under constant tension. Using varying manufacturing techniques, the
weavers, braiders, and knitters incorporate rubber thread, bare or covered,
into their production of narrow fabric and sell their output to apparel
makers.

. In addition to the development of talcless thread, other innovations in
rubber thread production include- the development of brightly colored rubber
thread, the manufacture of thicker_ threads (below 18 gauge), and the
development of fused tape for **xx 14 Such innovations have been pioneered by
U.S. manufacturers, reportedly to enter new markets that are not supplied by
rubber thread manufactured by foreign sources.

13 pubber thread is a principal component of narrow elastic fabrics,
accounting for about 23 percent of the cost or selling price of the finished
product. Testimony by John H. Elliott, president, Rhode Island Textile Co.
Transcript. of the hearing (transcript), pp. 81-82.

Fused tape consists of individual threads permanently fused together in
a ribbon. ' . 4
15 1n its response to the Commission’s questionnaire in inv. No. TA-201-
63, North American stated that ***, *%* %%  (Permission granted by
counsel for the petitioner to incorporate information into the record for the
instant investigation.) '
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Manufacturing Process

Figure 1 shows a flowchart of a typical rubber-thread-manufacturing
process, *%*  All forms of subject rubber thread are manufactured on the same
machinery using the same basic manufacturing process.  The exact recipe for-
the thread will vary depending_on the desired performance characteristics, but
the basic process is the same.

Production of rubber thread begins with the pregaration of the rubber
latex mixture. Producers add a variety of chemicalsl’ in small-amounts to the
natural rubber latex to impart desired physical properties18 in-the end
product and to prepare the latex mix for wvulcanization. These chemical
additives are_blended thoroughly with the liquid latex to ensure homogeneity.
The latex mix!? is then "matured” in an activation tank. The maturing process
is usually carried out at 77°-95° F for 1 to 5 days; it produces a product
free of 1umgs and blisters that does not show "necking" when dried and
vulcanized.?? After the maturation process, the latex is passed through a
homogenizer, which removes any lumps in the mixture. The vacuum/feed tank
removes air bubbles and adjusts the feed rate through the extruder (i.e.,
capillary nozzles or spinnerets) to the acid bath in order to ensure a uniform
viscosity of the latex mix. Viscosity affects the rate of flow of the latex
mix through the spinnerets; thus, if viscosity changes, the diameter of the
thread will change.

16 Respondents’ prehearing brief, p. 47.

17 These chemical additives may include all or some of the following:
stabilizers, pigments, antioxidants, extenders, vulcanizing agents,
accelerators, activators, and dispersing agents (defined in app. C).

Such as tensile strength, elongation at room temperature, and resilience
or rebound elasticity. According to the petitioner (petition, p. 10), the
following physical properties have become de facto industry standards
worldwide: T

Physical properties Acceptable levels

Elongation at break 650 to 775 percent

Tensile at break 3,000 pounds per square inch (PSI) minimum
Modulus (i.e., the 130 to 170 PSI :

"Schwartz" test)

19 Natural rubber latex is the principal component of rubber .thread,
accounting for about 80 to 85 percent by weight of the finished product (and
for at least 40 percent of its cost). Domestic manufacturers purchase the raw
material from ***, (North American noted that it *%% ) &%,

"Necking" refers to irregular thickening seen upon extension and
retraction of the thread.

Lumps cause clogging of the capillary nozzles, which may lead to thread
breakage.



Figure 1 .
Schematic diagram of the extruded rubber thread manufacturing process'
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The mix is extruded at low pressure through glass capillary nozzles into
an aqueous acetic acid solution. The acid acts as a coagulant to solidify the
liquid latex into a continuous thread. The speed of the extrusion process
depends on the oven length available for drying and curing the thread and on
the diameter of the thread; the larger diameter thread is processed more
slowly than is the smaller diameter thread. It is possible to adjust the
thread diameter by adjusting the speed of the draw-off roller. Therefore,
with a given latex mix and a particular set of spinnerets, the thread diameter
is controlled by the pressure head feeding the latex to the manifold and by
the rate of pull-off of the thread by the rollers. As a consequence, a
manufacturer can produce the whole range of rubber thread using only two
diameters of capillary nozzles. -

The newly formed thread passes into a hot wash bath (i.e., 140°-215° F),
where the excess acetic acid is washed off. The rubber thread then enters the
drying oven (set at 190°-200° F), which lowers moisture in the thread to about
5 percent. At this point, the thread is sticky, so a lubricant or
antiblocking agent (i.e., talcum powder or silicone-based lubricant) is
applied to ‘detackify’ each thread. After lubrication, the threads are
lightly bonded together in ribbons to form flat tapes. The ribbons then enter
the vulcanizing oven which is maintained at temperatures from 250° F to 285°
F. Depending on the temperature of the oven, the ribbons are rotated in the
oven for up to 20 minutes. The ribbons then pass over cooling rollers and are
either wound onto bobbins or packaged in boxes.

Substitute Products

Other products that could be substituted for extruded rubber thread in
some textile applications include cut rubber thread and spandex. Cut rubber
thread can be made from either natural rubber (like extruded rubber thread) or
from synthetic rubber, whereas spandex is made from a synthetic polymer.

Cut rubber thread23 is manufactured from sheets of solid rubber (in
contrast to extruded rubber thread, which is made from liquid latex). The
rubber first is calendered?* into sheets of varying thicknesses depending on
the desired width of the thread, then usually is layered or rolled before a
final cutting process. A key difference between cut rubber thread and
extruded rubber thread is the cross-sectional shape of the thread--extruded
rubber has a round cross-section, whereas cut rubber thread is rectangular or

22 The diameter of the thread made in the extrusion process depends on the
following factors: (a) the total solids content and specific gravity of the
mix; (b) the diameter of the capillary tube; (c) the rate of flow of latex
through the spinneret, itself dependent on the diameter and length of the
glass capillary tube, the viscosity of the latex, and the pressure from the
hydrostatic head feeding the latex to the manifold; and (d) the rate of pull-
off of the thread by the rollers.

Cut rubber thread is the oldest of the elastomeric fibers. Production
of such thread reportedly started in the late 1800s.

Calendering is a process of forming sheet by passing material through a
series of double rollers.
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square in cross section. Consequently, cut rubber thread cannot be used
easily on much of the machinery (specifically, knitting and weaving machinery)
used by customers for the subject product. Cut rubber thread that is made
from synthetics (which will not degrade as easily as natural rubber) often is
used in elastics that must withstand dry cleaning.26

Spandex27 is a monofilament or, more often, a multifilament elastomeric
yarn made from a synthetic polymer using a production process that differs
"significantly from that used for extruded rubber thread.28 Alternating soft
and hard blocks along the polymer chain provide the stretch associated with
this fiber. Its chemical composition imparts certain properties that make
spandex superior in certain characteristics to extruded rubber thread. For
example, spandex has good resistance to abrasion, ultra-violet, oxidation, and
chlorine; it is easily dyed; has better stretch recovery; does not need yarn
covering for usage; is lighter in weight; and can be made into finer threads
compared to extruded rubber thread. The major end uses for spandex are in
swim suits, athletic apparel, foundation garments, and hosiery.

The substitutability of cut rubber thread and spandex for extruded
rubber thread is reportedly limited to a small number of applications.29 The
inherent physical properties of natural rubber latex make extruded rubber
thread uniquely suited for certain end uses. Although cut rubber thread and
. spandex possess desirable properties, their higher cost relative to extruded
rubber thread has limited their use in many applications typically served by
extruded rubber thread.

25 petitioner’s posthearing brief, pp. 14-15.

Cut rubber thread, like extruded rubber thread, often is covered with a
yarn before being incorporated into a garment. The typical textile
applications of cut rubber thread are in braids and narrow fabrics; it also is
used in food applications and in the production of golf balls. Heat-
resistant cut rubber thread also is available.

Spandex is manufactured in the United States by E.I. du Pont de Nemours
& Co. (Du Pont) in Waynesboro, VA, under the trade name Lycra and by Globe

"under the trade names Cleerspan and Glospan S-1 and S-5. Commercial spandex
operations reportedly began in the early 1960s.

Petitioner’s posthearing brief, p. 14.

Walter Coyné, Flexfil Corporation (a U.S. importer), conference
transcript, p. 46. Referring to the subject product and to cut rubber thread
and spandex, Mr. Coyne stated that "...in most cases, probably 95 percent of
the cases, they are not like products.” Both domestic producers of extruded
rubber thread corroborated this statement and added that #*¥*,

Spandex can cost 3 to 20 times more per pound than extruded rubber
thread. Due to a more costly production process for cut rubber thread, that:
product is sold for one and one-third to twice the price of extruded rubber
thread. Petitioner’s posthearing brief, pp. 14 and 17.
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Like Product Positions

Petitioner maintains that all extruded rubber thread (including food
grade rubber thread) is one like product.31 Respondents contend that most
types of extruded rubber thread (with the exception of the food grade
product,32 but including rubber thread under 18 gauge in diameter) constitute
a single like product for the purposes of the Commission’s analysis.

Both petitioners and respondents state that sgandex and cut rubber thread are
not like the subject extruded rubber thread.3

31 Posthearing brief, p. 10. Petitioner argued in the preliminary
investigation that heavier gauge thread (less than 18 gauge in diameter) is
not a domestic like product due to the inherent differences between such
thread and other rubber thread in terms of manufacture, price, and marketing.
(Petitioners’ postconference brief, pp. 2-4.) North American produces a
limited amount of #*%* gauge thread and has experimented with a number of *%%*,
Sales by North American of the #*%*,6 *%%_ = Prehearing brief, pp. 21-22. The
product is not produced in Malaysia or by the other U.S. producers.

In the petition (and in the Commission’s subsequent institution notice
and Commerce’s final antidumping determination), the subject product is
defined as thread that measures from 140 gauge to 18 gauge, inclusive, in
diameter. (There is no thread produced that is finer than 140 gauge in
diameter; it is probably not technically possible to do so.) Because
information on North American’s manufacture of heavier gauge thread was
obtained late in the preliminary investigation and respondents were unable to
comment, the Commission deferred its decision on whether or not the heavier
gauge should be considered a like product until its final investigation.
Industry data by gauge range are presented in an appendix to this report.

Respondents maintain that because there is no domestic production of
food grade rubber thread, the Commission should use a material retardation
analysis. Such analysis, respondents argue, would show that the U.S. industry
has failed to demonstrate a commitment to the production of the food grade
product. Globe currently is preparing a petition for FDA approval to permit
the use of its food grade thread by the domestic food industry. Transcript of
the hearing in inv. No. TA-201-63, p. 171. Also, as noted earlier, there have
been sales of domestically produced food grade thread by *** in 1989 and 1990.

3 Prehearing brief, pp. 43-50.

Respondents also claimed that food grade rubber thread is a separate
like product during the antidumping proceeding at Commerce, maintaining that
the petitioner does not have standing to file an antidumping petition on the
product because it does not produce or "wholesale" such thread. Commerce
determined that the petitioner produces a product like the imported product,
noting that (with reference to food grade rubber thread) it is "in agreement
with the ITC’s ‘like product’ determination" in its preliminary investigation
(57 _F.R. 38465, Aug. 25, 1992).

5 petitioner’s posthearing brief, pp. 12-17 and respondents’ prehearing
brief, p. 50.
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U.S. Tariff Treatment

Since January 1, 1989, imports of the subject extruded rubber thread
have been classified in heading 4007.00.00 (covering vulcanized rubber thread
..and cord) of the HTS. The column l-general rate of duty is 4.2 percent ad
valorem. Imports of vulcanized rubber thread and cord from enumerated sources
--are eligible for duty-free entry under the GSP, and Malaysia was eligible for
GSP benefits for this product until March 1992.36 Malaysia. is ineligible for
other preferential tariff programs.

THE WORLD INDUSTRY

Historically, Italy was the major producer of rubber thread; a 1ar§e
portion of the technology and machinery .was developed by Italian flrms
During the last 5 years, Italian producers gradually have abandoned their
manufacturing facilities in Italy and shifted production to plants located in
Malaysia, the source of the subject imports. At least partially as a result
of this shift, rubber thread production in Malaysia has increased tremendously
over the past 20 years. The first plant began operating during the 1970s and,
as of 1990, there were six firms that reportedly supplied about 84 percent of
the world demand for rubber thread.38 39

36 0n June 1, 1991, North American filed a petition before the GSP
subcommittee, Trade Policy Staff Committee, Office of the U.S. Trade
Representative, requesting the withdrawal of duty-free treatment for products
from Malaysia entering the United States under HTS heading 4007.00.00. On
Mar. 12, 1992, the President determined that Malaysia no longer should be
treated as a beneficiary developing country with respect to HTS heading
4007.00.00 for purposes of the GSP, and duty-free entry was therefore
withdrawn. (57 F.R. 9041, Mar. 16, 1992.)

May, Ngam Su, "How Long Latex Thread Boom?," Malaysian Business, Feb.

16, 1990, p. 40.
8 Ibid, p. 37.

The following firms currently manufacture rubber thread in Malaysia:
Filati Lastex Elastofibre (Filati),
Filmax Sdn. Bhd. (Filmax)/Heveafil Sdn. Bhd. (Heveafil),
Hulme Industries,
Rubfil Sdn. Bhd. (Rubfil),
Rubberflex Sdn. Bhd.. (Rubberflex), and
Rubber Thread Industries (M) Sdn. Bhd.



I-14

The locations of world producers of rubber thread since January 1, 1987
(and an estimate of their capacity to produce) are listed in the following
tabulation:

Number of extrusion

lines in
‘operation in--
Country 1987 1992 Nominal capacity
(1.000 pounds)
Asia:
Malaysia................ 10 36 108,000
All other countries..... 16 21 35,000
Subtotal.............. 26 57 143,000
Europe:
Italy................... 8 0 0
All other countries..... 18 14 13,000
Subtotal.............. 26 14 13,000
North America:
United States........... 15 7 25,000
Mexico.................. _6 _0 4,000
Subtotal.............. 21 7 29,000
South America............. 24 8 13,000
South Africa.............. _2. 1 1.000
Total............... 99 87 199,000

Note.--This information was provided by *** in its response to the
Commission’s questionnaire in inv. No. TA-201-63. (Permission granted by *%*
to incorporate information into the record for the instant investigation.)
*%% notes that the data were prepared from circulating industry reports and
are not necessarily definitive. (There are slight discrepancies between this
information and that provided separately to the Commission on U.S. and
Malaysian capacity.)

As shown above, there have been major shifts in the locations of producing
firms during this period, with a demonstrated increase in capacity to produce
rubber thread in Asia (primarily Malaysia) and a corresponding decrease in
capacity in Europe and in North and South America. A number of countries
(including Italy) that produced rubber thread in 1987 no longer do so. Some
of this shift (especially from producing locations in Europe to Malaysia) is
due to *** that is discussed in greater detail below. However, for other
countries, the decrease in production capacity may be attributed to
competition with exports from Malaysia and, possibly, Thailand.

40 15 the course of inv. No. TA-201-63, the Commission sent cables to U.S.
embassies located in major producing countries.

The response from the U.S. Embassy in Seoul, South Korea, indicated that
until 1989, there were four firms in South Korea that imported latex and
produced rubber thread. The response stated: "Since the latter half of the
1980’s, Korean industry has been under increasing pressure as natural rubber
exporting countries have developed processing operation lines and moved to

(continued...)
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. In order to understand better the developments and changes in the world
rubber thread industry, it is necessary to address the interrelationships
among world producers. *F%¥%, 6 %k 7 *kk, kK,

* * * - % B * *43

40 (...continued)
export vulcanized rubber thread, rather than unprocessed latex. All four have
closed their production lines.of vulcanized rubber thread, because the rapid
increases of cheaper imports from Malaysia and -Thailand since 1990 have eroded
their competitiveness in the domestic market. The Korean industry informs us
that the price of raw material (latex) is 30 percent higher in the domestic
market than in those exporting countries.”

The response from the U.S. Embassy in Taipei, Taiwan, indicated that
only a few firms still produce rubber thread in Taiwan. A representative of
one of the remaining firms, Rich Yu Sheng Rubber Industrial Co., Ltd., stated
to an embassy official that "because of wage increases and foreign competition
from Malaysia and Thailand, which have cheap domestic sources of latex and
rubber material, the number of firms has declined from around 30 to 6 or 7
currently. Many remaining firms plan to either move abroad or close."

Similarly, a response from the U.S. Embassy in Tokyo, Japan stated that
exports of Japanese-produced rubber thread to the United States have declined
in the past few years "apparently because of competition from low-priced
MalaYSian products."

4 Respondents’ post-conference brief, Exhibit 1.

*kk | kkk,

43 Respondents’ prehearing brief, pp. 8-9. Respondents contend that price
underselling in the U.S. market is the result of its significant comparative
cost advantage, at least partially attributable to producing rubber thread at
the source of rubber latex. They state that Malaysian producers pay
substantially less in transporting rubber thread to the United States than
U.S. producers pay to import rubber latex, which contains 40-percent water by
weight, and provide data demonstrating an overall per unit manufacturing cost
significantly less than that of U.S. manufacturers. Prehearing brief, pp. 24-
26, exhibit 4, and posthearing brief, exhibit 1. In addition, respondents
report that they purchase rubber latex for a price #*** less than that paid by
North American. Posthearing brief, p. 8 and exhibits 2 and 3. (Respondents
also cite their ability to purchase latex on a spot basis, the lower cost of
labor in Malaysia, and ***. Prehearing brief, pp. 34-35).

Petitioner disagrees with, among other items noted above (and, to
support their position, provides an analysis of), respondents’ position on
transportation costs. Posthearing brief, p. 21 and exhibit 5. 1In addition,
as the petitioner points out in its posthearing brief (p. 27), Commerce
recently determined that the manufacture of rubber thread (including the price
of the input rubber latex) is subsidized by the Government of Malaysia.
Additional information on Commerce’s findings is presented in the section of
this report on "The Nature and Extent of Sales at LTFV." '
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THE U.S. MARKET
U.S. Producers

The Commission received completed questionnaire responses from North
American Rubber Thread Company, Inc.; Globe Manufacturing Co.; and Qualitex,
Inc., the three firms that have produced rubber thread in the United States
since 1989. North American and Globe support the petition; Qualitex *¥%*,
Table 2 shows producing firms, plant locations, their shares of 1991
production, and types of rubber thread produced. A brief description of each
firm and its manufacturing operations follows.

Table 2
Extruded rubber thread: U.S. producers, their shares of total U.S. production
in 1991, and types of rubber thread produced

Type of
"Share of total rubber thread
Plant U.S. production currently
Firm location in 1991 produced
Percent
Petitioner:
North Americanl ........... Fall River, MA.. %%%x_ _ _ . . .. .... Talced
: Talcless
Heat-resistant
Other U.S. manufacturers:
Globe Manufacturing Co.l.. Fall River, MA.. %%k . _ .. _.... Talced
: Talcless
Fine gauge
Heat-resistant
Qualitex, Inc.2........... Johnston, RI.... ) ... ..., (4)

) R
2 Qualitex reported in its questionnaire response that it is %¥*x k&%,
No longer in operation. Qualitex‘’s manufacturing operations accounted for
*** percent of U.S. production in 1989 and *** percent in 1990.
’ Prior to its closure, Qualitex produced talced, talcless, fine gauge, and
food grade rubber thread.

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.

North American began producing rubber thread in March 1987 when it
purchased the thread production facilities of Pilgrim Latex Thread Co. (Pilgrim
Latex). In addition to rubber thread, North American also produces small

44 Respondents contend that, when acquired by North American, Pilgrim
Latex’s facilities were obsolete and that North American‘s undercapitalization
has hampered modernization and, thus, productive efficiency. Prehearing
brief, pp. 37-38.
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quantities of shock cord from scrap material generated in the manufacture of the
thread product.45

+ As shown in table 2, Globe is currently the *** U.S. producer of rubber
thread. The firm, which was established in 1945, also manufactures spandex and
in recent years x*x 46 Globe is negotiating with an Indonesian firm to produce
rubber thread in Indonesia through a joint venture. A representative of Globe

indicated that ***,

The final U.S. producer, Qualitex, operated a plant in Johnston, RI. The
company exited the rubber thread industry in October 1990 with the sdle of its
*4x 48789 Thore is considerable debate among parties as to the actual reasons
for the closing of Qualitex. Petitioner claims that Qualitex was forced out of
business by low-priced‘imports.50 Respondents, in contrast, state that *** and
argue that the closure of Qualitex was part of the *** discussed earlier in this
report. Additional information on the relationship between Qualitex and
Heveafil is presented in the section entitled "Related Party Issues."

U.S. Importers

A handful of firms imported rubber thread from Malaysia during the period
of investigation. The Commission received nine completed importer
questionnaires, which are believed to account for virtually all imports of
rubber thread from Malaysia and approximately 90 percent of imports from all
sources. The principal importers are Heveafil Sdn. Bhd. USA Branch, Inc.
(Heveafil USA) and Flexfil Corp. (Flexfil), based in Charlotte and Hickory, NC,
respectively. Heveafil USA markets Malaysian rubber thread produced by its
Malaysian affiliates, Heveafil and Filmax Sdn. Bhd. (Filmax), primarily to
apparel manufacturers in the narrow fabric industry. The firm offers products
in all of the product categories. Heveafil USA first began direct sales of
rubber thread in the U.S. market in late 1990. Prior to that time, Qualitex

45 Shock cord accounted for ** percent of North American’s overall sales
revenue in 1991. The company reports its movement of rubber thread scrap to
its shock cord profit center at a transfer price of $*¥** per pound,

6 Spandex accounted for *** percent of Globe’s overall sales revenue in
1989, *** percent in 1990, and *** percent in 1991.

BT sewwe. dekk,  dokk

48 Respondents’ prehearing brief, p. 12.

: 49 sexk | xxk Respondents’ postconference brief, exhibit 1. %% %&%x,
*kk | kkk

- 50 An official of Qualitex stated in a letter dated Oct. 30, 1990, that the
closure of the firm was "brought about as a direct result of the arrival of
foreign goods...in the last two years...from the far east" that were purchased
in "ever increasing quantities."™ The letter goes on to say that the "price
erosion that has occurred as a result of the introduction of these goods...has
reached the point that Qualitex Inc. can no longer be competitive."” A copy of
this letter is presented in app. D.
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reportedly acted as the *** U.S. importer and distributor for Heveafil and
Filmax.

Flexfil is the U.S. affiliate of the Malaysian rubber thread maker
Rubberflex Sdn. Bhd. (Rubberflex). Rubberflex used to sell rubber thread
through Sher & Mishkin, Inc., of Kutztown, PA, and Hickory, NC, a wholesale
distributor to the apparel industry. However, the Malaysian producer terminated
this relationship in 1989 in order to import directly into the United States
through its'subsidiary.52 Rubberflex has also sold some quantities of rubber
thread directly to U.S. end users, specifically *#%33 and %%, *** manufactures
covered rubber yarns; *** purchases food grade rubber thread for the manufacture
of meat netting.

North American imported a #*** amount of rubber thread from *** 6 a
Malaysian producer, in *%% 27 &,

The only other known importers of rubber thread--Fletcher International,
Inc. (Fletcher), Southern Pines, NC, and FLE-USA, Inc. (FLE), West Warwick,
RI--purchased rubber thread from Filati Lastex Elastofibre, S.p.A. (Filati), an
Italian manufacturer. Fletcher *** 97 FLE began importing from its parent
firm, Filati, in #%%%,

51 Qualitex imported *** from Heveafil in 1989 and 1990.
*%%  The firm also reported a limited quantity of imports from *%%,
*hk
33 dokw, Importer questionnaire response.
*%%  *t%  The petitioner estimates that food grade thread accounts for
1 to 3 percent of total U.S. rubber thread consumption.
*kk
56 The imports from these two countries combined totalled *** pounds in
1989 _and *** pounds in 1990.
Response by *** to the Commission’s importers’ questionnaire.
Response by #*** to the Commission‘’s importers’ questionnaire.
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In its questionnaires, the Commission also requested that firms report
imports of (or contracts to import) rubber thread after March 31, 1992. The
following information was provided:

Time period of

Firm Quantity order and/or receipt
' (Pounds)
* * * * %* * *

Related Party Issues

In the subject investigation, the question has arisen of whether the
Commission should exclude Qualitex’s manufacturing operations from its analysis
of the U.S. industry. Respondents state in their prehearing brief (pp. 3-13)
that Qualitex ***27 and was, itself, an importer of the subject product during
much of the period of investigation. Production by Qualitex accounted for a
large, though *** share of total U.S. production. In 1989, **% percent of
domestic production was attributable to Qualitex; in 1990, its operations
- accounted for *** percent of U.S.. production. The firm began importing from
Heveafil gin Malaysia) in #%*; prior to **%*%, Qualitex imported rubber thread
from **%, The following tabulation (based on responses to Commission
questionnaires) presents data on U.S. shipments of rubber thread from Qualitex’s
manufacturing and importing operations (in 1,000 pounds):

Item 1989 1990 1989/90

Product produced in the United States.. *kk kkk *kk
Product imported from Malaysia......... fukudad kK *xk
Total. ... .iiiiiiiiiiiiii e *kk *kk Fokeok

Note. - -%%%,

As shown, import operations by Qualitex accounted for slightly less than *%* of
its total shipments for 1989 and 1990 combined. However, the import share of
its total U.S. shipments of rubber thread *** from *** percent in 1989 to ***
percent in 1990.

The firm shut down both its manufacturing and importing operations on
October 26, 1990, following a decision that, according to ***, was made by
*kk

59 wak,  dkk_ kkk_ kkk,  kkk, k%%, k%% As noted earlier, Qualitex
reported *%%,

0 swx.

6l As noted earlier in this report, Heveafil indicates that it began ***,

2 gkk,  Kkk gk,
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Respondents also have emphasized in their presentations to the Commission
that the operations of Qualitex xokx 63 More specifically, respondents state
that Qualitex imported’***.64 This is confirmed by the response by Qualitex to
the Commission’s importers’ questionnaire: in both 1989 and 1990, Qualitex
imported ***, However, as petitioner notes (exhibit 12 to its prehearing
brief), Qualitex also ‘manufactured talced rubber thread (in addition to talcless
rubber thread).65 In addition, -shipments of talcless rubber thread produced
by H%geafil were first made to Heveafil USA in the United States starting in
*kk

63 The follqwiﬁg tabulation bregents U.S. shipments of all types of rubber
thread by ***% from both producing locations, i.e., by Qualitex in the United
States and by Heveafil in Malaysia (in 1,000 pounds):

: ) Jan. -Mar, - -
Item . , 1989 1990 1991 1991 1992
U.S. shipments of-- :
Product produced in the United
States by Qualitex........... *kk *kk *%% *%k% Ak
Product imported from Malaysia
by Qualitex.................. *kk *k% *kk *h%k *kk
Product imported from Malaysia _ :
by Heveafil USA.............. *kk fakakad *h%k *k%k fakikat

‘"Total.. *okk *k%k *%kk *kk %%k

As shown, U.S. shipments of rubber thread produced by *** were *** from 1989
to 1991; however, such shipments *#*%* by #%** percent in interim 1992 (as
comgared to interim 1991): :
4 Prehearing brief, p. 9.
65 1n 1989, Qualitex shipped **%*; in 1990, *** were shipped.
Fkk |

67 1n any case, petitioner (citing *** and testimony by David Sullivan,
former vice president of sales at Qualitex and current sales manager at North
American) maintains that it was imports from Rubberflex (an unrelated
Malaysian manufacturer) that were especially damaging to the operations of
Qualitex. Prehearing brief, pp. 14-19. 1In 1989, the rubber thread produced
by Rubberflex that was shipped into the United States) was ***,  However, in
1990, almost *** of U.S. shipments by Flexfil (the U.S. distributor of the
Rubberflex thread) were %%, '
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The following tabulation presents total U.S. shipments (in 1,000 pounds)
of rubber thread by Qualitex, Heveafil USA, and Flexfil and shares accounted for
(1n percent) by talced and talcless rubber thread during 1989-91:

_ Total U.S.
Source and year shipments Talced Talcless Total
Qualitex:
Product produced in the
United States: . )
1989. ...t *kk *kk *kk 100.0
1990...... e *kk F*kk *kk 100.0
1991. ... .. ... ... Fkk *kk Fkk o -
Product 1mported from '
Malaysia: : :
1989...... e iaeee *kk *kok *kk 100.0
1990............. - Fekek dekk *kok 100.0
1991............... *kk *kk *kk -
Heveafil USA 7
1989. ... ... ... *kk *kk Fkk - .
1990. ................ *x% *kk *kk ‘ 100.0
T1991. ... ko’ ok ko 100.0
Flexfil _
1989. ... . ... *kk dkk *kk 100.0
1990. ... ... .. *kk *kk *kk 100.0
"1991 ‘ Fkk *kk Fkk 100.0

-----------------

Note.--Data on specialty products (i.e., fine-gauge, food grade, or heat-
resistant rubber thread are not included.) '

Apparent U.S. Consumption

The data in table 3 on apparent U.S. consumption of rubber thread consist
of domestic shipments reported by U.S. producers and U.S. importers in response
to Commission questionnaires. Apparent consumption (in terms of quantity)
increased steadily, by almost 24 percent, from 1989 to 1991. Consumption rose
13.8 gercent in the first 3 months of 1992 in comparison with the same period in
1991. The trend in apparent consumption in terms of value varied when
compared with the trend in quantity for the period 1989 to 1990 due to the

" comparatively high price of rubber thread in 1989. (Price trends and their
~ underlying causes are addressed in the "Prices" section of this report.)

i
e
Tyl

68 gee app. E for summary data on the U.S. market.

69 john Friar, President of North American, testified at the Comm1551on s
hearing that increases in U.S. shipments do not reflect increased consumption
of rubber thread by end users, stating that, "U.S. rubber thread consumption
has been fairly stable over the last few years. But rubber consumers who have
been rapidly switching to the Malaysian product, have been inventorying more

product. ... The reason for the significant increase in customer inventories
is that the Malaysians generally ship the product in container-load
quantities. ... Further, many customers believe that the Malaysian prices are

only temporarily low, and that they will return to much higher levels."
Transcript, pp. 13-14.
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U.S. shipments of domestic product, U.S. shipments of
imports, and apparent U.S. consumption, 1989-91, January-March 1991, and

Jan. -Mar.--
Item 1989 1990 1991 1991 1992
Quantity (1,000 pounds)_

Producers’ U.S. shipments:
North American and Globe *kk ¥k *kk dhkdk K%k
Qualitex Kk *k %k *k* *kk *kk
Total e e . 20,824 16,831 *kk Fokk *kk

Importers’ U.S. shipments:
Malaysia *kk 9,617 *kk *kk *kk
Other sources *kk 957 *kk *xk *kk
Total e e e 4,573 10,575 *kk *kk *kk
Apparent consumption 25,398 27,406 31,360 7.730 8,799

Valuel (1,000 dollars)

Producers’ U.S. shipments:
North American and Globe kK Hokk *kk *kk *kk
Qualitex *kk Fkk *kk *kk *kk
Total e e e 47,926 30,534 *hk *kok *kk

Importers’ U.S. shipments:
Malays ia *hk 10,639 *kt Kk %ok k
Other sources Fekd 1,146 *hk *hk *kk
Total . e e 7.419 11,785 *xk *kk *kk
Apparent consumption 55,345 42,319 45,852 11,373 13,352

L F.o.b. U.S. shipping point.

Note. --Because of rounding, figures may not add to the totals shown.

Source:

Channels of Distribution

Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.

Domestic producers and importers of rubber thread generally sell rubber
thread directly to unrelated manufacturers of elasticized intermediate goods,
such as round or flat braid, knitted or woven narrow fabric, and covered rubber

yarns.

sales to distributors in 1991.

U.S. producers and importers of rubber thread did not report any
Small quantities of imported rubber thread are

often purchased directly from importers’ stock in U.S. warehouses. Larger

purchases (i.e., full container loads of 22,000 pounds) of imported rubber

70 However, certain specialty products, such as food grade rubber thread,

P &
are shipped directly to nontextile customers (e.g., C & K) and used by those
firms in their internal manufacturing operations.
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thread usually are shipped directly from the overseas production facilities to
the buyer‘’s facilities in the United States.

THE NATURE AND EXTENT OF SALES AT LTFV
Sales at LTFV
Effective August 25, 1992, Commerce determined that rubber thread from
Malaysia is being, or is likely to be, sold in the United States at LTFV (57

F.R. 38465, August 25, 1992).7 Commerce’s final margins are presented in the
following tabulation (in percent ad valorem):

Firm- ' . LTFV margin
Heveafil/Filmax Sdn. Bhd.......... .. 10.68
Rubberflex Sdn. Bhd................. 22.00

All others............... e e 15.16

" In order to obtain the estimated dumping margins of rubber thread imported from
Malaysia, Commerce compared the United States price (USP) of such product with
its foreign market value (FMV) during the period March 1, 1991, through August
31, 1991. Commerce based USP, for both Heveafil/Filmax and Rubberflex, on the
purchase price of container sales made directly to unrelated customers in the
United States, and on the exporter’s sales price (ESP) of sales made from the
warehouses of related U.S. distributors. There were insufficient sales of
rubber thread in the home market to serve as a viable basis for calculating

71 Effective Aug. 25, 1992, in its concurrent countervailing duty
investigation concerning imports of rubber thread from Malaysia, Commerce also
determined that net ad valorem bounties or grants are being provided to Rubfil
Sdn. Bhd. in the amount of 4.21 percent and to all other manufacturers or
exporters in the amount of 9.63 percent (57 F.R. 38472). The countervailable
programs included: (1) subsidizing rubber latex (in the form of rebates) for
use in rubber thread for export and (2) a series of other export subsidies,
namely, export credit financing, electricity discounting for exporters, the
abatement of income tax based on the ratio of export sales to total sales, the
abatement of 5 percent of the value of indigenous Malaysian materials used in
exports, an industrial building-allowance for warehouses used to store exports
(or imported raw materials for use in such exports), and a double deduction
for export promotion expenses. Commerce also found that Rubberflex’s use of
the pioneer status program was countervailable. Under the program, companies
petition for pioneer status for products that have already been approved as
pioneer products. Approval of "pioneer status” provides exemptions from
specified taxes. Although in past investigations Commerce did not find the
program to be countervailable, it determined that an export subsidy was
conveyed in this instance because Rubberflex received pioneer status on the
basis that "the domestic market is saturated and will no longer support
additional producers and because that company agrees to export a certain
percentage." . .
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FMV. Commerce, therefore2 selected Hong Kong as a third-country market to use
for comparison purposes.

Critical Circumstances

Petitioner alleges that "critical circumstances” exist with respect to
imports of rubber thread from Malaysia. Commerce found evidence of "massive"
imports by both Filmax and Rubberflex during the 3-month period following the
filing of the petition (i.e., such imports increased by at least 15 percent
when compared to the 3-month period that immediately preceded the filing date).
However, only the dumping margin for Rubberflex exceeded the minimum benchmark
percentage considered sufficient to believe that the imgorters knew or should
have known that the product was being sold at LTFV.73 7% Because the Commerce
Department made an affirmative determination with respect to critical
circumstances, the Commission is required to determine "whether retroactive
imposition of antidumping duties on the merchandise appears necessary to
prevent recurrence of material injury that was caused by massive imports of the
merchandise over a relatively short period of time."’? “The Commission is to
make an evaluation as to whether the effectiveness of the antidumping duty
order would be materially impaired if retroactive duties were not imposed.

‘If the Commission finds either no material injury or only a threat of material
injury, ‘it need not reach a critical circumstances determination.

An affirmative critical circumstances determination by the Commission is
a finding that, absent retroactive relief, the surge of imports that occurred
after the case was filed, but before Commerce issued its preliminary
determination, will prolong or will cause a recurrence of material injury to
the domestic industry. The purpose of this provision is to provide relief

72 Both Heveafil and Rubberflex had their largest sales volumes of rubber
thread in Hong Kong. In a cost of production (COP) investigation (initiated
Feb. 27, 1992), Commerce found that respondents made a certain percentage of
their sales in Hong Kong at prices below their total COP and, accordingly,
disregarded such below-cost sales in calculating FMV. Where all sales of a
specific product were below cost, Commerce based FMV on constructed value
(CV). The margins in its preliminary determination did not include the COP
and CV-data. Preliminary margins were 2.62 percent for Heveafil/Filmax, 2.22
percent for Rubberflex, and 2.47 percent for all other firms.

7 Normally, in purchase price sales, Commerce considers estimated margins
of 25 percent or greater to be sufficient; in exporter price sales, margins of
15 percent or greater are sufficient to impute knowledge of dumping. In this
investigation, there were both types of sales and Commerce, accordingly,
weight-averaged the 25-percent and 15-percent benchmarks by the volume of
sales in each category to arrive at a weighted-average benchmark percentage.

In its countervailing duty investigation, Commerce found that critical
circumstances exist for Filmax, Rubberflex, and Filati (57 F.R. 38472, Aug.
25,_.1992).

519 .U.s.C. § 1673d(b)(4)(A)(i).

76 14. § 1673d(b) (4)(A)(ii).

77 see ICC Industries, Inc. v. United States, 632 F. Supp. 36, 40 (Ct.
Int’l Trade 1986), aff'd, 812 F.2d 694 (Fed. Cir. 1987).
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from effects of the massive imports and to deter importers from attempting to
circumvent the dumping laws by making massive shipments immediately after the
filing of an antidumping petition. However, Congress was aware that critical
circumstances determinations can be difficult and are not susceptible to
precise mathematical calculations.79 Rather, Congress stated that the
Commission is to focus on whether the effectiveness of the antidumping duty
order would be materially impaired by failing to impose retroactive duties on
the massive imports.

The statute requires that the Commission consider the following factors
in evaluating the effectiveness of the antidumping duty order absent the
retroactive imposition of antidumping duties:

(1) The condition of the domestic industry;

(II) Whether massive imports of the merchandise in a relatively short
period of time can be accounted for by efforts to avoid potential
imposition of antidumping duties;

(III) Whether foreign economic conditions led to the massive imports of
the merchandise; and

(IV) Whether the impact of the massive imports of the merchandise is
likely to continue for some period after_ issuance of the
antidumping duty order under this part.

The following tabulation provides monthly data on U.S. imports by Flexfil
and *#%83 (in thousands of pounds) of rubber thread during January 1991-March
1992: ‘ '

78 4 R. Rep. No. 317, 96th Cong., lst Sess. 63 (1979).

79 4.R. Rep. No. 576, 100th Cong., 2d Sess. 612 (1988).

80 74. at 611.

81 19 y.s.C. § 1673d(b) (4) (A) (iii).
: - 8 Congress has further stated that the Commission should examine the
‘“injury suffered as a result of the dumped imports. 1In addition, efforts by
"“exporters to unload massive excess supply on the domestic market when
international prices are depressed constitute a means for transferral of
economic hardship and may call for retroactive duties if they materially
increase the extent of injury suffered by the domestic industry. H.R. Rep.

No. 576 at 611. .
kkk | kkk |  kkk, .
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Selected
Period U.S. imports

(1,000 pounds)

January 1991.... Ll
February 1991... ek
March 1991...... *kk
April 1991...... *kk
May 1991........ F*kk
June 1991....... *kk
July 1991.._..... *kk
August 19911, ... *okk
September 1991.. hkk
October 1991.... k%
November 1991... *kk
December 1991... fakakad

Total......... Fkk
January 1992.... Fkk
February 1992... *kk
March 19922..... *kk

Total......... *kk

1 The petition in the subject investigation was filed on Aug. 29, 1991.
Commerce’s preliminary determination was issued on Apr. 2, 1992.

Note. - -Because of rounding, figures may not add to the totals shown.

Source: Data reported in response to the Commission‘’s questionnaires in inv.
No. TA-201-63. (Permission granted by respondents to incorporate information
into the record for the instant investigation.)

Approximate imports of rubber thread manufactured by Rubberflex were *** pounds
during January-March 1992 (the 3-month period prior to Commerce’s preliminary
determination), or **%* percent *#*%* than such imports in the preceding 3-month
period (October-December 1991) and *%* percent *** than such imports in
January-March 1991. Respondents state that Rubberflex did not increase its

shipmentg in order to avoid duties. #*#**, Increased imports were made to
*kk

CONSIDERATION OF MATERIAL INJURY TO AN INDUSTRY
IN THE UNITED STATES

The following information pertains to all U.S. producers of rubber thread
during January 1989 to March 1992. North American and Globe provided data for
the entire period, and former Qualitex officials completed information
covering the period prior to the company’s termination of manufacturing and
sales on October 26, 1990. Consequently, there is 100-percent data coverage

84 Respondents’ posthearing brief, pp. 13-14 and exhibit 12.

In making its critical circumstances determination in past
investigations, the Commission has also examined the inventory level of
imports (table 13 in this report) and prices and price comparisons (tables 16
and 17).
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for all industry indicators. The term "rubber thread” or "extruded rubber
thread" as used in this section includes rubber thread in all gauges.
Separate data for rubber thread measuring 18 to 140.gauge in diameter and for
that less than 18 gauge in diameter are presented in appendix F to this
report. In addition, data for North American and Globe are subtotaled or
presented separately in tables and tabular presentations, permitting an
assessment of a U.S. industry that is defined to exclude the operations of
Qualitex.

U.S. Production, Capacity, and Capacity Utilization

Table 4 lists production, capacity, and capacity utilization for the
three U.S. producers, by company. Production of rubber thread by, and
utilization of capacity in, the U.S. rubber thread industry declined during
1989-91, whether or not data for Qualitex are included. U.S. production
declined by *** percent from 1989 to 1991; if operations by Qualitex prior to
its closing in October 1990 are excluded, U.S. production declined by ¥*#**
percent. (Overall output in January-March 1992 was comparable to that for
January-March 1991, as a *%%*,) Capacity utilization decreased irregularly for
*** during the period examined, although that reported by *¥*,

Total U.S. industry capacity to produce decreased by *%**% percent from
1989 to 1991 and then climbed **%, (by *¥%* percent), in interim 1992.
Capac%%y for North American and Globe combined increased steadily from 1989 to
1991.

U.S. Producers’ Shipments

During the period examined, U.S. producers did not report any company
transfers8? and *** amount of exports. Domestic and export shipments are
presented, by firm, in table 5. The trend in domestic shipments by U.S.
producers for calendar years 1989-91 closely follows the trend in production,
decreasing by *** percent over the 3 years. However, unlike production,
shipments continued to decline between January-March 1991 and January-March
1992 (down *** percent). The unit value of domestic shipments fluctuated, but
was fairly consistent throughout the period with the exception of 1989. This
short-lived peak in unit value reflects a jump in the price of natural rubber
latex that affected the general level of rubber thread prices worldwide.

Unit value in the first quarter of 1992 was up, but not to 1989 levels. The
unit value of U.S. shipments reported by Globe was *** higher than that
reported by either North American or Qualitex.

86 North American stated in its questionnaire response that the *¥%%,6 &%,

None of the producers manufactures a downstream product that contains
rubber thread.

Speculation on the impact of AIDS on future latex demand drove the price
of latex to all-time highs in late 1988 and early 1989. See figure 5 in the
"Prices" section. :

At the Commission’s hearing, William Girrier, Marketing Manager for
Globe, testified that the firm produces a number of higher-priced specialty
compounds and a relatively large amount of fine gauge rubber thread. (As the
gauge narrows, the cost per pound to produce rubber thread increases.)

Transcript, p. 62.
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thread:

firms, 1989-91, January-March 1991, and January-March 1992

U.S. capacity, production, and capacity utilization, by

Item

1989

1990

1991

January-March--

1991

1992

Average-of-period capacity (1,000 pounds)

North American1 2. e e e e *kk *kk *kok *%hk Fkk
Globe3 Fhk *kk *kk *kk Kk
Subtotal *k%k *k%k *%kk *k%k Kk
Qualitex Kk *kk *hk Kk ok Kk
Total 31,822 29,965 kkk *kk Kk
Production (1,000 pounds)
North American? *Akk ko *kk *kk *okok
Globe kkk k% *kk *kk k%
Subtotal *kk k% %k K%k *kk *kk
Qualitex kk%k *kk kkk *kk *kKk
Total 22,565 17.326 *kk *okk Fodkok
Average-of-period capacity utili-
zation (percent) _

North American *kk kK *kk *%kk *kok
Globe kkk *kk Kok Fekk k%
Average *h%k *kk ok ke *kk
Qualitex dokk *kk *kk %%k Kok
Average 70.9 57.8 *kk *kk Fkk

1

The capacity data for North American are based on the operation of *%*,

North American developed the capability to produce rubber thread under 18 gauge

in diameter in 1990.

such thread.

The capacity data for Globe are based on the operation of *¥%,
The capacity data for Qualitex are based on the operation of *¥*,
5 Although the overall production level of North American *** from 1990 to 1992,

its manufacture

of **%x,

Not applicable.

Note.--Because of rounding, figures may not add to the totals shown.

Source:

International Trade Commission.

Compiled from data submitted in response to questionnaires of the U.S.

Neither Globe nor Qualitex reported the capability to produce
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Table 5 :
Extruded rubber thread: U.S. producers’ shipments, by firms,1 1989-91, January-March
1991, and January-March 1992

January-March--
Item 1989 1990 1991 1991 1992

Quantity (1.000 pounds)

Domestic shipmengs:

North American e e e *kk *kk *kk *kk *kk
Globe . . . . . . . . . . .. *%k Fkk *xk bakadad *kk
Subtotal . . . . . . . . . *kk Fekk *kk *hk *kk
Qualitex . . . . . . . . . . *h% *k% *k% *kk *kk
Total . . ... . . . . . . 20,824 16,831 akatad ' *hk *kk
Export shipments:3

North American . . . . . . . *kk *kk *kk *kk *kk
Globe . . . . . . . . . . .. *xk *kk fakakad bakukad *kk
Total . . . . . . . . . . *kk *kk *kk *kk *kk

Value (1,000 dollars)

Domestic shipments:

North American . . . . . . . Fkk *kk *hk F*okk *k¥k
Globe . . . . .-, . . . . .. *kk k% *x%k xkk *%%
Subtotal . . . . . . . . . *kk Fkk *kk *kk : kkk
Qualitex . . . . . . . . . . *kk *h% *kk fakadad _kk%
Total . . . . . . . . .. 47.926 30,534 *kk *kk *kk
Export shipmentsi '

North American® . . . . . . . *dkk *kk : Fhk *kk Fkk
Globe . . . . . . . . . . .. *%% - kkk k%% *k% kkk
Total . . . . . . . . .. *kk Kk bk T kk% %ok

Unit value (per pound)

Domestic shipmenEs:

. North American e e e e §xkk Shkx Gk Grhk Gk
Globe . . . . . . . . . . . *x% *kk *kk *kk *kk
Average . . . . . . . . . . Fkk *kk *kk *k% *kk
Qualitex . . . . . . . . . . *k% *kk k% *kk *kk
Average . . . . . . . . . 2.30 1.81 Fkk *kk Kkk

Export shipments: :
North American . . . . . . . ek *kk ) *kk *kk *kk
Globe . . . . . . . . . . .. *k% *kk *kk *kk k%
Average . . . . . . . . . *kk *kk *kk kK *kk

L odesx,

2 The *+ majority of the thread shipped by North American was 18 gauge and over
in diameter. Shipments of heavier gauge thread (under 18 gauge) ¥***,
The principal export markets were %%,
4 The unit value for rubber thread under 18 gauge is *** compared to that reported
for_rubber thread 18 gauge and over.
Not applicable.

Note. --Because of rounding, figures may not add to the totals shown. Unit values are
calculated from the unrounded figures.

Source: = Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission. :
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Exports averaged only *** percent of total shipments during the period examined.
Both North American and Globe experienced *#**,

Table 6 provides U.S..producers’ end-of-period inventories since 1989.
Inventory levels for all
minimally in the interim
shipments increased from
week supply of goods) in

Table 6

Extruded rubber thread:

U.S. Producers’ Inventories

three firms declined by *** percent during 1989-91, then *¥*
comparison. The ratios of inventories to production and
about 7 percent in 1989 to over *** percent (roughly a 3-
the first quarter of 1992.

End-of-period inventories of U.S. producers, by firms,

1989-91, January-March 1991, and January-March 1992

January-March- -

Item 1989 1990 1991 1991 1992
Quantity (1,000 pounds)
North American *kk Kk *kk *ekk *kok
Globe Fkok Kk *kk Sekk Feksk
Subtotal kK *kk Kk Fdk kot
Qualitex ok Kk *hk F*kk kK
Total 1,562 Ktk *kk *kk *kk
Ratio to production (percent)
North American *kk *Kkk doksk *kk F*okk
Globe dkk Kk *kk *kk %k
Subtotal *kk *kKk *kk *kk *kk
Qualitex *kk Fekk *hk *kk dekerk
Average 6.9 fakikal bkl *kk bk
Ratio to total shipments (percent)
North American *kk *kk *k%k *hk *kk
Globe ok Fekeok *kk deokk *kk
Subtotal *k%k ko *k%k *kk *k %k
Qualitex *kk *%k*k *kk *kk *kK
Average *kk kkk *kk *kk *kk
1 Not applicable.
Note.--Because of rounding, figures may not add to the totals shown. Part-year

inventory ratios are annualized.

Source: Compiled from data submitted in response to questionnaires of the U.S.

International Trade Commission.
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U.S. Employment, Wages, and Productivity

All three domestic producers provided usable data on employment and
wages. Table 7 presents these data.9% The number of workers producing rubber
thread, and the hours worked by and total compensation paid to such workers
fell steadily throughout the period from 1989 to 1991, for net decreases of
*%** percent, *** percent, and ***% percent, respectively.91 (The sharpest
declines occurred from 1990 to 1991 as a result of the shutdown in operations
by Qualitex.) Employment (and hours worked and total compensatien paid) in
the interim periods was ***  Productivity declined steadily during 1989-91,
by *** percent overall, while unit labor costs rose by **%* percent., %*#%%
reported significantly higher productivity than the industry average; unit
labor costs also varied somewhat among producers.

Financial Experience of U.S. Producers

Three U.S. producers--Globe, North American, and Qualitex--accounting
for all U.S. production of extruded rubber thread since 1989 provided income--
and-loss data on their extruded rubber thread operations and on their
establishment operations.gz Qualitex discontinued its production and sales of
extruded rubber thread in October 1990. '

Operations on Extruded Rubber Thread

Aggregate income-and-loss data of the three producers on their rubber
thread operations are shown in table 8. (See appendix tables F-5 and F-6 for
income-and-loss data by gauge ranges).9 Table 9 presents selected income-
and-loss indicators for these same operations by firms.

90 North American’s employment figures from 1990 on include ***, North
American reports that #*** and that there has been no net increase in U.S.
employment associated with rubber thread production as a result of **¥,

- In addition, North American reported a permanent reduction of *%*
employees in 1989 due to ***, and temporary decreases in ***, The petitioner
also noted a temporary reduction ***, Globe reported #*¥%*,

*kk | Kkk, kkk,  kkk,  dkk, o

93 kx.
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Table 7

Average number of production and related workers at firms producing extruded rubber
thread, hours worked, total compensation paid to such employees, hourly wages,
productivity, and unit labor costs, by firms, 1989-91, January-March 1991, and
January-March 1992

January-March--
Item 1989 1990 1991 1991 1992

Number of production and related
workers (PRWs)

North American . . . . . . . . *kk *xk *kk *kk ek
Globe . . . . . . . . . . ... *kk *xk *kk dkk *kk
Subtotal . . . . . . . . . . kK Fkk *kk %k *kk
Qualitex . . . . . . . . . .. *k%k *kk *kk *kk k%
Total . . . . . . . . . .. 205 190 *k%k bakakad *kk

Hours worked by PRWs (1,000 hours)

North American . . . . . . . . *%k¥k *kk *kk *kk *hk
Globe . . . . . . . . . . ... *kk *kk *k%k Fokk *kk
Subtotal . . . . . . . . .. *kk *kk *kk *kk *kk
Qualitex . . . . . . . . . .. ' kK *kk *kk bokadad *kk
Total . . . . . . . . . . . 369 343 *kk Kk k *kk

Total compensation paid to PRWs
(1,000 dollars)

North Americam . . . . . . . . *kk kkk *kk *kk *kk
Globe . . . . . . . . . . ... *kx __kkk *k%k *kk Fkk
Subtotal . . . . . . . . . . *kk *kk Fedkek  kkk Fkk
Qualitex . . . . . . . . . . . kk *xk ok *kk *kk
Total . . . . . . . . . .. 5.434 _4.994 *kk *kk kkk
Hourly wages paid to PRWs
North American . . . . . . . . Sxxk $hkk Ghkk GHxk Sxkk
Globe . . . . . . . . . ... *kk kK *dkek *kk *kk
Average . . . . . . . . . .. *kk *%k% *kk *kk *kk
Qualitex . . . . . . . . . .. *k% *%k% *kk *kk Kokk
Average . . . . . . . . . . 11.34 11.33 *kk *kk *okek

Productivity (pounds per hour)

North Americamn . . . . . . . . *kk *kk *kk *kk kK
Globe . . . . . . . . . . ... *kk *k% k%% *kk *kk
Average . . . . . . . . . . . *kk ok *hk *kk *kk
Qualitex . . . . . . . . . .. *kk *kk *%kk Eakukad Fekk
Average . . . . . . . . . . 61.1 50.5 *kk *k% kkk

Unit labor costs (per pound)

North American Skkk Sxik Skkk $xEKk Ghxk
Globe k% *kk *kk kK Fkk
Average *kk *kk *kk dkk *kk
Qualitex Fkk kK Kk % Fkk KAk
Average .24 .29 *kk *kk dekk

Note. --Because of rounding, figures may not add to the totals shown.

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Table 8

Income-and-loss experience of U.S. producers on their operations producing
extruded rubber thfead, calendar years 1989-91, January-March 199?, and
January-March 1992

. ! Jan, -Mar, --
Item 1989 1990 1991 1991 1992
Quantity (1,000 pounds)
Net sales . . . . . . . . . . . _22,033 17,662 *kk *kk Fkk
' Value (1,000 dollars)

Net sales . . . . . . . ... . . 50,140 31,686 *kk *%k *k%
Cost of goods sold. . . . . . . _46,298 31,548 *kk *kk *okk
Gross profit. . . . . . . . . . 3,842 138 *k%k *x* *x*
Selling, general, and '

administrative expenses . . . 5,273 2,776 *kk dkk *k%
Ogerating income or (loss). . . (1,431) (2,638) *kk *hk *kx
Shutdown expense. . . . . . . . *kk *dkk *kk *kk *k Kk
Interest expense. . . . . . . . *kk *kk *kk *kk *kk
Other income or (loss), net . . *hk *kk *kk F*dk ok
Net income or (loss) before

income taxes. . . . . . . . . (2,257) (3,202) *kk *kk kK
Depreciation and amorti- .

zationéincluded above . . . . 1,334 1,319 - *kk ook OROR
Cash flows. . . . . . . . . . . (923) (1.,883) *kk *x% xhk

Share of net sales (percent) '

Cost of goods sold. . . . . . . 92.3 99.6 Lidd Fkk *okk
Gross profit. e e e e e e 7.7 0.4 *kk Fkk Fkk
Selling, general, and

administrative expenses . . . 10.5 8.8 k% Kk F*kk
Operating income or (loss). . (2.9) (8.3) k% Kk *hk
Net income or (loss) before

income taxes. . . . . .. . . (4.5) (10.1) F*kk Fkk ke

Value (per pound)

Net sales . . . . . . . . . . . $2.28 $1.79 $Hkk $okkx $rxx
Cost of goods sold. . . . . . . 2.10 1.79 Kk Kok Kk
Gross profit. e 0.17 0.01 *kk *kk *kk
Selling, general, and

administrative expenses . . . 0.24 0.16 *kk *k¥k *%%
Operating income or (loss). . . (0.06) (0.15) Fkk *kk *kk
Net income or (loss) before

income taxes. . . . . . . . . (0.10) (0.18) *kk *kk k%

Number of firms reporting

Operating losses. . . . . . . . *kk *kk ke Fkk - kkk
Net losses. . . . . . . . . . . *kk ok *Fkk ek Fkk
Data. . . . . . . . .. .« o« .. 3 3 2 2 2

+ The three firms are Globe, North American, and Qualitex. The fiscal year of
North American ends Mar. 31, and the fiscal year of the other two firms ends Dec.
31, but data were collected on a calendar year basis from all three producers.
Qua%itex closed its rubber thread operations in October 1990.

Cash flow is defined as net income or loss plus depreciation and
amortization.

Note--Because of rounding, figures may not add to the totals shown.

Source: Compiled from data submitted in response to questionnaires of
the U.S. International Trade Commission.
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Table 9

Selected income-and-loss data of U.S. producers on their operations producing
extruded rubber thread, by firms, calendar years 1989-91, January-March 1991, and
January-March 1992

.Januarv-March-l
Item 1989 1990 1991 1991 1992

Value (1,000 dollars)

Net sales:

Globe..........c.cvin. F*kk *kk *kk kK Jkk
North American............... *xk k% *%kk *%k*x *kKk
Subtotal................... *kk *%kk *okk *%kk *khk
Qualitex...........civev... akadiad adakad *% %k *kKk *%kk
Total.......oiviievunenennn 50,140 31,686 *kk *%kk *kk
Operating income or (loss):
Globe.........cii .. *kk *kk *kk Fkk *kok
North American............... *xk *k%k *kk *k%k K%k
Subtotal................... %kk *kk . *kk Jodkk *ek
Qualitex............ccivvu... *kk kil *kk kk%k Jkk
Total.......... oo, (1,431) (2,638) dkok ek *okk
Book value of fixed assets:
Globe.........ciiiiiinn... *hk *kk *kx *kk Fkk
North American............... k%% *%% k%% k% *k%
Subtotal................... *kk *k% k%K *k% kX%
Qualitex...........ccieun.. Kkk k%% *kk Fkk *kk
Total.......oiv .. L kk% k% kX *%% Jokk

Ratio to net sales (percent)

Operating income or (loss):

Globe.........ciiiiiieean.. *%x% *dkk kkk *kk *kk
North American............... *k¥k *%% *k%k *%% *%%k
Average, 2 firms........... *kk *kk *kk *kk *kk
Qualitex............civvnan. *k% *%k* *xk *kk kK
Average, 3 firms........... (2.9 (8.3) *xk *k%k *kk

Return on book value of
fixed assets (percent)

Operating income or (loss):

Globe..... et *kk *dkk F*kk *kk dkk
North American............... Fkk *hk Lk Fkk ok
Average, 2 firms........... *kk *k%k *kk *okk *kk
Qualitex.........cooienan. *xk *kk *kk *%% *kk
Average, 3 firms........... *kk *kk *kk kK *kk

Return on total assets (percent)

Operating income or (loss):

Globe.........ciiiiiieennn. *kk *kk kkk kkk *hk
North American............... *k% *kk kkk *%k% *kk
Average, 2 firms........... *okk *kk *kk *kk *kk
Qualitex..................... *kk Kk *kk *kk *kk
Average, 3 firms........... *%kk *kk *kk *kk *kk

T Qualitex stopped production and sales of extruded rubber thread in October
199Q.
8 Not applicable.

Source: Comgiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Net sales of extruded rubber thread declined by 37 percent from $50.1
million in 1989 to $31.7 million in 1990. Such sales further fell by *%#¥
percent to $*%* million in 1991 from 1990 (when Qualitex exited from the
industry). *#%%*., Globe‘’s sales in 1991 were *** 1989 levels, and North
American’s were **%*, During January-March, the combined net sales of two
. firms--Globe and North American--**%*, During this period, net sales *%%,

o Net sales of extruded rubber thread in pounds dropped by *** percent

" from 1989 to 1991 and further fell by %** percent in January-March 1992
compared with the same period of 1991. From 1989 to 1990, average selling
price per pound dropped by 21 percent, whereas average cost of goods sold per
podnd declined by 15 percent, resulting in a much lower gross profit ($0.01
per pound compared with $0.17 per pound). From 1990 to 1991 average selling
price per pound increased by *** percent but average cost of goods sold per
pound declined by *** percent, raising gross profits to $*** per pound. From
January-March 1991 to the same period in 1992, average selling price per pound
rose by *** percent, while average cost of goods sold per pound increased by
only *** percent. This resulted in gross profits of $*** per pound in
January-March 1992. During 1989, the higher average costs and prices reflect
the increased price of natural rubber latex, the major raw material.

The rubber thread industry reported operating losses ***, The operating
losses increased from $1.4 million, or 2.9 percent of net sales, in 1989 to
$2.6 million, or 8.3 percent of net sales, in 1990, mainly because of *%%,
Such aggregate losses ***. 1In 1991, Globe reported **%*, whereas North
American-reported *%*,  In January-March 1992, the remaining two firms
reported aggregate **%* of $*** or **%* percent of net sales, compared with *¥*
of $%*% or *** percent of net sales, during the corresponding period of 1991.
During January-March, Globe’s financial performance %*¥*,

Qualitex reported - ***, The firm stopped production and sold its
accounts receivable of $*** and inventory of $*** to the Malaysian rubber

thread producer, Heveafil, in October 1990. Qualitex incurred expenses of
*kk

North American reported ***_, North American indicated in its

- questionnaire response that "*%*." The sale of rubber thread for #*¥%. ik,
The company said that it did not have to compete with imported product in the
*%* market, and it averaged about $*** per pound profit on the sale of rubber
thread for **%.

~ North American’s net sales ***.  *%%  The company indicated that "*#*%*,
*kk | kkk . kkk v

Jan-Mar}--

Item 1989 1990 1991 1991 1992

Total raw materials cost:
North American.............. §xxk §Hxk Gk Gk, Gxk
Globe *kk *kk *xk *k% *%Kk

.......................
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*%% Globe, accounted for *** percent of total industry sales in 1989,
*%%* percent in 1990, **%* percent in 1991, *%*% percent in January-March 1991,
and *** percent in January-March 1992. #%%

Overall Establishment Operations

Income-and-loss data on overall establishment operations are presented
in table 10. Qualitex produced *** in its establishment. North American’s
rubber thread sales accounted for over *** percent of its establishment sales.
Its establishment trends in sales and operating income are similar to those of
its operations on rubber thread. Globe’s rubber thread sales as a share of
its total establishment sales ***  Globe’s operations relating to its major
product, spandex thread, were ***.  Its sales of spandex thread accounted for
**%* percent or more of its aggregate establishment sales during the reporting
periods. Hence, trends in aggregate establishment operating income and income
margins are **%* those for rubber thread operations. Globe *** on its rubber
‘thread and spandex thread operations.

Table 10

Income-and-loss experience of U.S. producers on the overall operations of
their establishments wherein extruded rubber thread is produced, calendar
years 1989-91, January-March 1991, and January-March 1992

© - " Jan.,-Mar.--
Item 1989 1990 1991 1991 1992
* * * * * % *

Source: Compiled from data submitted in response to questionnaires of the
U.S. International Trade Commission.

Investment in Productive Facilities

The value of property, plant, and equipment and total assets of the
reporting firms are presented in table 11. The return on the book value of
fixed assets and the return on total assets are also shown in that table.
Operating and net returns for rubber thread on the book value of fixed assets
and on total assets generally followed the same trend as did the ratios of
operating and net income to net sales during the period examined. Total
assets declined because of the sale by Qualitex of its accounts receivable and
inventory in 1990. Data for 1991 and both interim periods are for two
firms--North American and Globe--as Qualitex exited the industry.
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Table 11
Value of assets and return on assets of U.S. producers establishments wherein

‘extruded rubber thread is produced, calendar years 1989-91, January-March 1991,
and January-March 1992

As of the end of calendar :
ear- - As of March 31--

Ttem N 989 1990 1991 1991 1992
* * * * * * * '

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.

Capital Expenditures

The capital expenditures incurred by North American and Globe are shown
in the following tabulation (in thousands of dollars):

January-March- -

Item 1989 1990 1991 . 1991 1992
'All establishment products... #%% *kk *kk kkk kk
Rubber thread ............... *kk *kk *kk Fkk S 2

Globe indicated that the majority of its capital expenditures of §$**¥
for rubber thread in 1990 were for ***. North American spent $*** for
pollution-abatement equipment mandated by PL 92-500, the Federal Clean Water
Act, in 1991. North American mentioned that it was able to purchase some of
*%%,  Qualitex did not provide data on capital expenditures.

Research and Development Expenses

The research and devélopment (R&D) expenses reported by North American
and Globe are shown in the following tabulation (in thousands of dollars):

.Januafy-March--

Item ' 1989 1990 1991 1991 1992
All establishment products... ke *kk ok *okk Hkk
Rubber thread................ Fekek *kk dkk *%kk *kk

Qualitex reported *** R&D expenditures. North American indicated in its
questionnaire that n"*** *%% » C h

Impact of Imports on Capital and Investment

The Commission requested each producer to describe any actual and/or
potential negative effects of imports of rubber thread from Malaysia on its
growth, investment, and ability to raise capital, or on its existing
development and production efforts (including efforts to develop a derivative
or improved version of its products). Appendix G presents the producers’
responses. B
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CONSIDERATION OF THE QUESTION OF THREAT OF MATERIAL INJURY

Section 771(7)(F) (i) of the Tariff Act of 1930 (19 U.S. C §
1677(7)(F)(i)) provides that--

In determining whether an industry in the United States is
threatened with material injury by reason of imports (or sales for
importation) of the merchandise, the Commission shall consider,
among other relevant economic factors

(I) If a subsidy is involved, such information as may
be presented to it by the administering authority as
to the nature of the subsidy (particularly as to
whether the subsidy ‘is an export subsidy inconsistent
with the Agreement),

(II) any increase in production capacity or existing
unused capacity in the exporting country likely to
result in a significant increase in imports of the
merchandise to the United States,

(III) any rapid increase in United States market
penetration and the likelihood that the penetration
will increase to an injurious level,

(IV) the probability that imports of the merchandise
will enter the United States at prices that will have
a depressing or suppressing effect on domestlc pPrices
of the merchandise,

(V) any substantial increase in inventories of the
merchandise in the United States,

(VI) the presence of underutilized capacity for
producing the merchandise in the exporting country,

(VII) any other demonstrable adverse trends that
indicate the probability that the importation (or sale
for importation) of the merchandise (whether or not it
is actually being imported at the time) w111 be the
cause of actual injury,

95 section 771(7)(F)(ii) of the act (19 U.S.C. § 1677(7)(F)(ii)) provides
that "Any determination by the Commission under this title that an industry in
the United States is threatened with material injury shall be made on the
basis of evidence that the threat of material injury is real and that actual
injury is imminent. Such a determination may not be made on the basis of mere
conjecture or supposition.”
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(VIII) the potential for product-shifting if
production facilities owned or controlled by the
foreign manufacturers, which can be used to produce
products subject to investigation(s) under section 701
or 731 or to final orders under section 706 or 736,
are also used to produce the merchandise under
investigation,

(IX) in any investigation under this title which
involves imports of both a raw agricultural product
(within the meaning of paragraph (4)(E)(iv)) and any
product processed from such raw agricultural product,
the likelihood that there will be increased imports,
by reason of product shifting, if there is an
affirmative determination by the Commission under
section 705(b) (1) or 735(b)(1l) with respect to either
the raw agricultural product or the processed
agricultural product (but not both), and

(X) the actual and potential negative effects on the
existing development and production efforts of the
domestic industry, including efforts to develop a
derivative or more advanced version of the like
product.

Agricultural products (item (IX)) are not an issue in this
investigation. The available information on subsidies (item (I)) is presented
in the section of this report entitled "The Nature and Extent of Sales at
LTFV;'-"97 information on the volume, U.S. market penetration, and pricing of
imports of the subject merchandise (items (III) and (IV) above) is presented
in the section entitled "Consideration of the Causal Relationship Between
Imports of the Subject Merchandise and the Alleged Material Injury;" and
information on the effects of imports of the subject merchandise on U.S.
producers’ existing development and production efforts (item (X)) is presented

© 96 Section 771(7)(F)(iii) of the act (19 U.S.C. § 1677(7)(F)(iii)) further
provides that, in antidumping investigations, ". . . the Commission shall
consider whether dumping in the markets of foreign countries (as evidenced by
dumping findings or antidumping remedies in other GATT-member markets against
_the same class or kind of merchandise manufactured or exported by the same
party as under investigation) suggests a threat of material injury to the
domestic -industry.”

_ 7 Although the petition alleged that the U.S. industry is being injured by
reason of subsidies, the removal of Malaysian rubber thread from the list of
nondutiable goods under the GSP means that Malaysia is no longer entitled to
an injury determination under section 303 of the Act; accordingly, the

;. Commission discontinued its countervailing duty investigation in June 1992.

. The Malaysian respondents in this case have filed a suit with the Court of
International Trade, claiming that the Commission’s discontinuation of its
 countervailing duty investigation is "arbitrary, capricious, an abuse of
diséretion, and otherwise not in accordance with law."” (Heveafil Sdn. Bhd. et
al, v. United States court No. 92-07-00468).
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in appendix G. Available information follows on U.S. inventories of the
subject product (item (V)); foreign producers’ operations, including the
potential for "product-shifting" (items (II), (VI), and (VIII) above); any
other threat -indicators, if applicable (item (VII) above); and any dumping in
third-country markets.

Ability of Foreign Producers to Generate Exports and
the Availability of Export Markets Other Than the United States

The Industry in Malaysia

Information on foreign capacity, production, and shipments of rubber
thread was provided by counsel for the Malaysian respondents and is presented
in table 12. Appendix H presents data for each individual producer. Data are
included for the following five firms:

Filati Lastex Elastofibre (Filati),
Filmax Sdn. Bhd. (Filmax),

Heveafil Sdn. Bhd. (Heveafil),
Rubfil Sdn. Bhd. (Rubfil), and
Rubberflex Sdn. Bhd. (Rubberflex). 98

The combined operations of these manufacturers account for almost all of
Malaysian production and exports of rubber thread to the United States. 99 100
Rubber thread accounted for *** of the total sales of each firm.

98 As discussed earlier in this report, each of the Malaysian producers
(with the exception of Rubfil) imports into the United States through its U.S.
affiliate. Filati is affiliated with FLE, the U.S. importer. (FLE is owned
and controlled by Filati Malaysia Holding Company (AUSCHEM S.P.A. of Italy)).
Rubberflex currently imports rubber thread into the United States through
Flexfil, its *#** subsidiary. Filmax and Heveafil are related firms (Filmax is
owned by Heveafil) and both import rubber thread into the United States
through Heveafil USA, a *** subsidiary of Heveafil. %%,

The petition also lists two other significantly smaller Malaysian rubber
thread producers. These companies--Rubber Thread Industries (M) Sdn. Bhd.,
and Hulme Industries--appear not to be actively involved in the U.S. market.

The production facilities of Filmax and Heveafil are located on the
same site in Malaysia. According to an industry article ("How Long Latex
Thread Boom?" in Malaysian Business), Filmax was established by Heveafil as a
separate corporation in order to receive "pioneer status" and tax incentives
no longer available to Heveafil.

Rubberflex was established in 1986 by former Heveaf11 executives. ("How
Long Latex Thread Boom?" Malaysian Business). An industry article submitted
to the Commission by the petitioner (Prehearing brief, exhibit 2) describes an
ongoing price war among the Malaysian producers: "Since the battle started in
earnest around 1989, industry executives estimate that the price of rubber
thread has plummeted by almost 50 per cent depending on the product range."
Furthermore, "talks with industry officials seem to suggest that the crux of
the matter is the rivalry between Heveafil and Rubberflex, the two largest
players.” ("Price Joust Hits Hard," Malaysian Business, Apr. 1992).
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Table 12
Extruded rubber thread: Malaysian producers’ capacity, production, shipments, and
inventories, 1989-91, January-March 1991, January-March 1992, and projected 1992- 931 2

L - January-March-- Projections
Item . 1989 1990 - 1991 - 1991 1992 1992 1993

Quantity (1.000 pounds)

Capacity3 .............. *kk 106,173 126,030 31,844 34,170 128,514 145,798
Production............. Fkdk 101,373 121,905 30,576 33,610 124,379 138,423
Shipments:
Home market.......... *kk kK *hk dkdk ok *kk *kk
Exports to--
United States...... *kdk Sk Fokk Fkk Fokeok Sk L kk
All other export ' o '
markets®......... *hk *dk < kkk Fkk *kk Fkk k%
Total exports...... *kk Fkk Fkk *kk Fekk dokk ek
Total shipments.. %%, 98,087 121,805 29,602 31,345 123,926 136,574
Ending inventories..... badatad 5,378 5,879 6,365 7,908 5,891 7,740

Ratios and shares (percent)

Capacity utilization... %% 95.5 96.7 96.0 98.4 96.8 94.9
Inventories to

production........... *kk 5.3 4.8 5.2 5.9 4.7 5.6
Share of total quantity :
of shipments:

Home market.......... *kk *kk Fkk Kk Kok F*kk Fkk
Exports to-- '
United States...... Kk Fkek Fkk Fkde Fokk Fkk ke

All other markets.. %% *kk *kk *kk . kkk *kk *kk

1 Dpata for the following firms are included in this table: Heveafil, Filati,
Filmax, Rubfil, and Rubberflex.

Data reported are for rubber thread measuring from 18 to 140 gauge in diameter.
No firm reported production of rubber thread under 18 gauge.

The capacity data for firms are reported on the following basis: Heveafil
(operating *** hours per week, *** weeks per year); Filati (operating *** hours per
week, *** weeks per year); Filmax (operating *** hours per week, *** weeks per year);
Rubfil (operating *** hours per week, *** weeks per year); and Rubberflex (operating
*%* hours per week, *** weeks per year). :

Other export markets reported -include Hong Kong, China, Talwan Korea Italy,
France, Spain, Germany, the United Kingdom, the Middle East, Iran, Paklstan India,
Mexico, and the Philippines.

Note. --Because of rounding, figures may not add to the totals shown.

Source: Compiled from data submitted by counsel for the respondents.
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As shown in table 12, overall capacity and production more than doubled
from 1989 to 1991 and future increases in capacity and production are
projected for 1992 and 1993. (The projected increases for 1993 are especially
significant, and are almost entirely due to ***.) The industry has operated
at virtually full capacity utilization throughout the period. The following
tabulation presents production and exports to the United States (in thousands
of pounds), and lists the number of extrusion lines, by firm:

Firm 1989 1990 1991
Production:
Filati........... * %k *kk dkk
Filmax........... *xk *%kk dkk
Heveafil......... . *kk kkk *dk
Rubfil........... *hk “dkk *kk
Rubberflex....... *kk *kk *kk
Total.......... *kk 101,373 121,905
Number of extrusion
lines:
Filati........... dokk %%k dokok
Filmax........... *kk Fkk *okk
Heveafil......... ok Fkk *kk
Rubfil........... *kk *%kk *kk
" Rubberflex....... fakadad bakakad *%k
Total.......... 18 27 34

Exports to the
United States..

Filati........... *kk *hk *hk
Filmax........... Fekok Kekk *kk
Heveafil......... *kk *k%k ke
Rubfil......... . dokk ks *k%k
Rubberflex....... dokdk *kk *kk

Total....... . bk *kk dekde

Note. - -Because of rounding, figures may not add to the totals shown.

As is demonstrated by the above tabulation, production operations in Malaysia
have been characterized by ongoing expansion throughout the 1989-91 period.
Three new firms of significant size (Filati, Filmax, and Rubfil) have begun
the manufacture of rubber thread, and ***.101 (The entrance of Filmax can be
viewed as an expansion of operations by Heveafil, its parent.) The addition
of Filati, Filmax, and Rubfil to the industry (and an increase in production
by ***) led to an increase in production of over *** percent in 1990 alone.

101 However, with the exception of *#*,
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The data in table 12 also show a dramatic rise in exports to the United
States. Slightly under *** pounds of rubber thread were exported to the
United States in 1989; such shipments quadrupled to over *** pounds by 1991.
A comparison of interim-period numbers, however, reveals only a slight
~:increase of U.S.-bound exports, and U.S. export projections for 1992 and 1993
are 5.6 and 9.6 percent higher, respectively, than 1991 levels.102 4g shown
in the above tabulation, *** and *** are the source of the largest volume of
exports to the United States; in 1991, each firm shipped approximately ***
percent of its total shipments to the United States.

U.s. Importers; Inventories

U.S. importers’ inventories of rubber thread that were held in the United
States are reported in table 13. (No foreign producer reported maintaining
U.S. inventories of the product.) The level of inventories increased sharply
throughout the period, reflecting the larger amounts of product entering the
United States. (The ratio of inventories to imports actually declined
somewhat during 1989-91, due to a larger increase in imports than in
inventories).

Table 13 _
Extruded rubber thread: End-of-period inventories of U.S. importers, by
sources, 1989-91, January-March 1991, and January-March 1992

Jan. -Mar, - -

Item ' ' 1989 1990 1991 1991 1992

* * * * * * *

Source: Compiled from data submltted in response to questlonnalres of the
U.S. International Trade Commission.

. 102 patq presented in table 12 also document the *** share of exports
:.destined for the United States. While other markets, especially the
traditional textile manufacturing countries of Hong Kong, Japan, and Italy,
command the lion’s share of Malaysia‘s exports, the United States has
accounted for a *%** share of total shipments. In 1989 the U.S. market
consumed *** percent of Malaysia‘s rubber thread shipments; by interim 1992,
that figure stood at *** percent. Home market shipments are small for all
producers. :
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Government Actions or Investigations in Third Country Markets

The Government of Brazil has issued an affirmative countervailing duty
determination on rubber thread imports from Malaysia.1°3 Also, Indonesia and
Thailand_have recently imposed remedial tariffs of 30 to 80 percent ad
valorem.104 In addition, a *%*, 7 :

CONSIDERATION OF THE CAUSAL RELATIONSHIP BETWEEN IMPORTS
OF THE SUBJECT MERCHANDISE AND THE ALLEGED MATERIAL INJURY

U.S. Imports

Table 14 provides data on imports of rubber thread into the United

- States since 1989. As shown, the vast majority of imports were from Malaysia.
The quantity of rubber thread imported from Malaysia increased markedly
between 1989 and 1991, more than *%** in 1990 and rising an additional **x
percent in 1991. A comparison of interim 1991 to interim 1992 shows an
increase of *** percent. *%%, bk kdk,

Market Penetration of Imports

Shares of apparent U.S. consumption are presented in table 15. Over the
period of investigation and, in particular, after the closing of Qualitex in
1990, U.S. producers supplied a rapidly decreasing share of U.S. apparent. '
consumption. In 1989, their share of the quantity of apparent domestic
consumption stood at 82.0 percent; in January-June 1992, U.S. producers
accounted for *%* percent of U.S. consumption. (The share of apparent U.S.
consumption of a U.S. industry that excludes Qualitex alsoidecreased, in terms
of quantity, by *** percentage points from 1989 to January-March 1992.) 1In
turn, market penetration of imports (particularly from Malaysia) increased
substantially in terms of both quantity and value. Market Ppenetration in
. terms of value was consistently lower as a result of a generally lower prlce
level for the imported product.

103 After determining that Brazilian imports of rubber thread from Malaysia
were subsidized and had increased by 2,530 percent between 1989 and 1990,
Brazil’s Economic Ministry imposed a countervailing duty of 15.9 percent ad
valorem on rubber thread from all Malaysian producers. (Petition, exhibit 15,
in inv. No. TA-201-63. Permission granted by counsel for the petitioner to
incorgorate information into the record for the instant investigation.)

Transcript, p. 15.

105 Respondents argue that since shipments of the Malaysian product into
these markets has been small (Heveafil and Rubberflex estimate that
approximately *** percent of their total shipments have been directed to
Brazil, Thailand, "and Indonesia), any diversion from these markets would not
be significant enough to establish a threat of mater1a1 injury. Posthearing
brief, p. 10. R

106 Petitioner’s postconference brief, pp. 14-15.

10 kkdk  kk% kkk_ kkk,  kkk, Response by U.S. Embassy in *** to

Commission request for information.
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Extruded rubber thread:

and January-March 1992
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U.S. imports, by sources, 1989-91, January-March 1991,

insurance costs, brokerage charges, and import duties.

Landed, duty-paid at the U.S. port of entry, including ocean freight and

o . Jan.-Mar. --
Item . 1989 1990 1991 1991 1992
Quantity (1,000 pounds)
Malaysia *kk 10,889 *kk *kdk *kok
Other sources kol 850 %%k Kkk *%%k
Total . 5,426 11,738 *%kk *k% *%k
Valuel (1,000 dollars) _
Malaysia. Fkk 10,382 *kk *kk Fokk
Other sources *k% 1.008 *xk Rk *xk
Total . 7.740 11.390 *kk *kk *kk
Unit value (per pound)
"Malaysia §Rkx $0.95 Gk GHHk sk
Other sources *%% 1.19 *hk Fkk ek
Average . 1.43 .97 Fokk *hk %%k
+

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission. )

Table 15

Extruded rubber thread:

Shares of the quantity and value of U.S. apparent
consumption accounted for by U.S. shipments of domestic product and U.S. shipments of
imports, 1989-91, January-March 1991, and January-March 1992

January-March- -

Item 1989 1990 1991 1991 1992
Share of the quantity of U.S. consumption
- (percent)
Producers’ U.S. shipments:
North American and Globe . . k% Fokk %k *kk *kdk
Qualitex *kk * %k *kk *kk Kk
Subtotal e e e 82.0 61.4 *kk Fdk F*ksk
Importers’ U.S. shipments:
Malaysia e Fkk 35.1 *kk *kk *kk
Other sources *kk 3.5 *kk *%k *kk
Subtotal 18.0 38.6 *kk ] *kdk
Total . 100.0 100.0 100.0 100.0 100.0
Share of the value of U.S. consumption”
(percent)
Producers’ U.S. shipments: i
North American and Globe . . *kk *kk Fekk *hk dhk
Qualitex e . *kk Fkk *hk *kk *kk
Subtotal e e e 86.6 72.2 *kk *kk *kx
Importers’ U.S. shipments:
Malaysia . k% 25.1 Fkk F*kk *kk
Other sources Fkk 2.7 *kk *kk *kk
Subtotal 13.4 27.8 *%% *%k% *kk
Total . 100.0 100.0 10

100.0 100.0°

0.0

T Rased on f.o.b. U.S. shipping point values.

Source: Compiled from data submitted in response to questionnaires of the U.S.
International Trade Commission.
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Prices
Market Characteristics

Domestic producers and importers of rubber thread from Malaysia typically
sell their product to manufacturers of elasticized intermediate goods such as
round or flat braid, knitted or woven narrow fabric, and covered rubber
yarns. These intermediate goods are used to produce end products such as
hosiery, active wear, medical garments, and undérgarments. Domestic producers
and importers of Malaysian rubber thread generally sell directly to the
manufacturer, and the imports are shipped either from stock in U.S. warehouses
or directly from the production facilities in Malaysia.

Prices for domestic and imported Malaysian rubber thread are typically
quoted on a delivered basis. Globe reported that it issues price lists, as
did Qualitex before it closed; these are generally used as starting points in
price negotiations. The other U.S.. producer, North American, and the
importers of ‘Malaysian rubber thread do not issue price lists. Globe offers
| %%% and ***-percent discounts for payment within **%* days. North American
occasionally offers discounts for payment within #*** days. One importer of
Malaysian rubber thread, Flexfil, offers a ***-percent quantity discount to
customers who buy full containers of rubber thread shipped directly to their
plants. Domestic producers typically offer sales terms of net 30-60 days,
whereas importers of Malaysian rubber thread offer sales terms of net 45-60
days and, in a few cases, net 90 days.

Domestic producers and importers sell both on a contract and a spot
basis. Globe sells #**%* percent of its rubber thread on a contract basis.
Globe’s contracts ***, North American sells *** of its rubber thread on a
spot basis. Flexfil sells #**%* of its imported Malaysian rubber thread by
contract and *** on a spot basis. Flexfil’s contracts ***, Sher & Mishkin
sold *%% percent of its imported Malaysian rubber thread on a contract basis
and the remaining **%* percent on a spot basis.110 sher & Mishkin‘s contracts
*%%, Heveafil sells **%* of its imported Malaysian rubber thread on the spot
market., FLE *** gells *%* of its imported Malaysian rubber thread on the spot
market.

Although prices are quoted on a delivered basis, domestic producers and
importers of Malaysian rubber thread reported that transportation costs are
not an important factor in their customers’ sourcing decisions. Average U.S.
transportation costs of U.S. and imported Malaysian rubber thread are 2-6
percent of net delivered prices, depending on the distance that the thread
must be shipped. Extruded rubber thread is typically shipped by truck, and
the U.S. producers and importers of Malaysian rubber thread generally pay the
transportation costs.

108 pxtruded rubber thread is also used in the production of dust masks,
bun%ee cords, and toys (such as Koosh balls).

09 In both cases, the customer is buying rubber thread from the importer
and is not the importer of record.

110 gher & Mishkin no longer sells extruded rubber thread (see the "U.S.
Importers"” section).
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The average lead times for delivery of U.S.-produced rubber thread are
6-21 days, whereas lead times for the imported Malaysian product vary
depending on whether the rubber thread is delivered from the importers’ U.S.
warehouses or shipped directly from Malaysia to the customer. Deliveries of
small shipments from the importers’ U.S. warehouses can be made overnight,
whereas deliveries of container loads (approximately 22,000 pounds) of
imported rubber thread shipped directly from Malaysia to the customer’s plant
require 56-90 days.

Most purchasers reported that there are no significant differences in
the quality of U.S.-produced and imported Malaysian .extruded rubber thread.
In general, the end users of extruded rubber thread are not interested in or
aware of the country of origin of the product. Purchasers regorted that
importers_of the Malaysian product offer better payment terms 11 ana
service, and significantly lower prices than U.S. producers. Those
purchasers that bought the domestic product even though the imported product
was available at a lower price cited factors such as better availability and
"Buy American" preferences.

Purchasers generally buy extruded rubber thread either weekly or
irregularly. Purchasers usually contact only one or .two suppliers before
making a purchase and rarely change suppliers.

Several purchasers reported that spandex and cut rubber thread can be
substituted for extruded rubber thread in some generic, non-specialized end
uses. However, extruded rubber thread is gene