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Silicon Metal From Argentina

DETERMINATION

Silicon Metal from Argentina
Investigation No. 731-TA-470 (Final)

On the basis of the record' developed in the subject investigation, the
Commission unanimously determines, pursuant to section 735(b) of the Tariff Act
of 1930 (19 U.S.C. § 1673d(b)) (the act), that an industry in the United States is
materially injured by reason of imports from Argentina of silicon metal’ that have
been found by the Department of Commerce to be sold in the United States at
less than fair value (LTFV).

BACKGROUND

The Commission instituted this investigation effective March 27, 1991,
following a preliminary determination by the Department of Commerce that
imports of silicon metal from Argentina were being sold at LTFV within the
meaning of section 733(b) of the act (19 U.S.C. § 1673b(b)). Notice of the
institution of the Commission’s final investigation and of a public hearing to be
held in connection therewith was given by posting copies of the notices in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC, and
by publishing the notices in the Federal Register. The hearing was held in
Washington, DC, on April 25, 1991, and all persons who requested the opportunity

were permitted to appear in person or by counsel.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and
Procedure (19 CFR § 207.2(f)).

? The merchandise covered by this investigation is silicon metal containing at least 96.00
but less than 99.99 percent of silicon by weight. Silicon metal is provided for in
subheadings 2804.69.10 and 2804.69.50 of the Harmonized Tariff Schedule of the United
States (HTS) as a chemical product, but is commonly referred to as a metal.
Semiconductor-grade silicon (silicon metal containing by weight not less than 99.99 percent
of silicon and provided for in subheading 2804.61.00 of the HTS) is not subject to this
investigation. 3

Information Obtained in the Investigation 3






VIEWS OF THE COMMISSION

On the basis of the record developed in this final investigation, we
determine that an industry in the United States is materially injured by
reason of imports of silicon metal from Argentina that the Department of
Commerce (Commerce) has determined to have been sold in the United States at
less than fair value.

The rationale for our determination is substantially the same as that
set forth in our views in our recent determinations, which are incorporated by
reference, regarding LTFV imports of silicon metal from the People’s Republic
of China and from Brazil.! It is fundamental that Commission decisions in
Title VII investigations, because they are based upon the particular record in
a particular investigation, are sui generis. However, the record in this
investigation is virtually identical to the records for the China and Brazil
determinations, in which the Commission thoroughly discussed all relevant
issues. Nor have the parties’ submissions in this investigation raised new

issues. Accordingly, we do not repeat our earlier analysis in detail.

I. Like Product
In order to determine whether a domestic industry has been materially

injured or threatened with material injury, the Commission must first

determine the domestically produced product which is "like" the imports under

! Silicon Metal from the People’s Republic of China, Inv. No. 731-TA-472
(Final), USITC Pub. 2385 (June 1991) (Silicon Metal I); Silicon Metal from
Brazil, Inv. No. 731-TA-471 (Final), USITC Pub. 2404 (July 1991) (Silicon
Metal II).



investigation.? The statute defines "like product" as "a product which is
like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation."?

The Commission’s like product determination is essentially a factual

one, made on a case-by-case basis.®

The Commission traditionally considers
sqch factors as (1) physical characteristics, (2) uses, (3) interchangeabil-
ity, (4) channels of distribution, (5) customer and producer perceptions,
(6) common manufacturing facilities and employees, (7) production process, and
(8) price.® No single factor is dispositive and the Commission may consider
other factors it deems relevant based on the facts of a given investigation.
Minor variations are not sufficient for finding separate like products.
Rather, the Commission looks for clear dividing lines among articles.®
Commerce has defined the imported merchapdise which is‘subjegt to this
final investigation as |
silicon metal containing at least 96.00 but less than 99.99 percent of
silicon by weight. Silicon metal is currently provided for under

subheadings 2804.69.10 and 2804.69.50 of the Harmonized Tariff Schedule
(HTS) as a chemical product, but is commonly referred to as a metal.

2 19 U.S.C. § 1677(4)(A).

3 1d. § 1677(10).

4 See, e.g., Asociacion Colombiana de Exportadores de Flores v. United
States, 693 F. Supp. 1165, 1169 & n.5 (Ct. Int’l Trade 1988); Fresh and

Chilled Atlantic Salmon from Norway, Invs. Nos. 701-TA-302 (Final) and 731-
TA-454 (Final), USITC Pub. 2371 (Apr. 1991), at 3; Sodium Thiosulfate from the
Federal Republic of Germany, the People’s Republic of China, and the United
Kingdom, Invs. Nos. 731-TA-465-466, 468 (Final), USITC Pub. 2358 (Feb. 1991),
at 4.

> See Salmon at 3; Sodium Thiosulfate at 4; Sweaters Wholly or in Chief

Weight of Manmade Fibers from Hong Kong, the Republic of Korea, and Taiwan,
Invs. Nos. 731-TA-448-450 (Final); USITC Pub. 2312 (Sept. 1990), at 4-5,

¢ Salmon at 3-4; Sodium Thiosulfate at 4-5; Sweaters at 5.




Semiconductor-grade silicon (silicon metal containing by weight not less

than 99.99 percent of silicon and provided for in subheading 2804.61.00

of the HTS) is not subject to this investigation.’

In the preliminary investigations and in the final China and Brazil
inveétigations, the Commission found one like product: all silicon metal,
fegardless of grade, having a siliébn content of at least 96.00 percent but
less than 99.99 percent of silicon by weight, and excluding semiconductor
grade silicon.® | |
| No;party addressed the issue of like pr§duct in its posthearing briefs.
The Commission has generally declined to separate products of different
chemical grades into more than one liké pfoduct.9 The Commission commonly
bases these determinations on the factors listed above. Applying those same
considerations in this investigation, we do not believe that the record

warrants a departure from this practice. The similarity in physical

characteristics, production processes, common manufacturing facilities and

7 Final Determination of Sales at Less Than Fair Value: Silicon Metal From
Argentina, 56 Fed. Reg. 37,891 (Aug. 9, 1991) (Commerce’s Final
Determination). In its preliminary investigation, Commerce included the
following sentence in its description of the subject merchandise: "The
subject merchandise is used primarily as an alloying agent for aluminum and in
the chemical industry as a precursor to silicons [sic]." Initiation of
Antidumping Duty Investigation: Silicon Metal from Argentina, 55 Fed. Reg.
38,719 (Sept. 20, 1990). Upon publication of its preliminary determination,
Commerce deleted this sentence, clarifying that "this investigation is not
limited to silicon metal used only as an alloying agent or in the chemical
industry." Preliminary Determination of Sales at Less Than Fair Value:
Silicon Metal From Argentina, 56 Fed. Reg. 13,116, 13,117 (Mar. 29, 1991).
Accordingly, Commerce did not expand the scope of the final investigation.

8 Silicon Metal I at 10; Silicon Metal II at 9; Silicon Metal from
Argentina, Brazil, and the People’s Republic of China, Invs. Nos. 701-TA-304
(Preliminary) and 731-TA-470-472 (Preliminary), USITC Pub. 2325 (Oct. 1990),
at 8, 10. - S

9 See generally-Sodium Thiosulfate at 6; Refined Antimony Trioxide from the
People’s Republic of China, Inv. No. 731-TA-517 (Preliminary), USITC Pub.
2395 (June 1991), at 6.




employees, and channels of distribution, as well as the complete
substitutability of the higher grade product for the lower grades and the
minor differences in price for the production of all gfades of silicon metal
as well as in the overall pricing of the end product, form the basis for this
belief.

Thus, the Commission continues to define the like product to be all
silicon metal, regardless of grade, having a silicon content of at least 96.00
percent but less than 99.99 percent of silicon by weight, and excluding
semiconductor grade silicon. The domestic industry is consequently défined as

all producers of such silicon metal in the United States,!®

II. Condition of the Domestic Industry!!

In assessing the condition of the domestic industry, we Consider,‘among
other factors, U.S. consumption, production, shipments, capacity utilization,
inventories, employment, wages, financial performance, capital investment, and

research and development expenditures.!?

No single factor is dispositive and
in each investigation we consider the particular nature of the industry
involved and the relevant economic factors that have a bearing on the state of

the industry.

10 For a detailed analysis of the domestic industry, including an
assessment of captive producers and related parties, see Silicon Metal I at
10-14. '

11 Acting Chairman Brunsdale does not reach a separate legal conclusion
regarding the presence or absence of material injury based on this
information. While she does not believe an independent determination is
either required by the statute or useful, she finds the discussion of the
condition of the domestic industry helpful in determining whether any injury
resulting from dumped imports is material.

12 see 19 U.S.C. § 1677(7)(C) (iii).



While the data relating to apparent domestic consumption, domestic
production and employment are mixed, when viewed in combination with other
data, we conclude that the domestic industry is materially injured. Both the
quantity and value of domestic shipments by domestic producers have decreased
during the period of investigation. One producer has filed a petition for
reorganization under Chapter 11 of the U.S. Bankruptcy Code and another
producer filed such a petition in 1986. Net sales of silicon metal declined
in terms of value and gross tons during the period of investigation, as well
as aggregate gross profit, gross profit margins and aggregate operating
income. The operating and net return on total assets have suffered steep
declines during the period of investigation.

Accordingly, based on the data available in this investigation, we find

that the domestic industry is materially injured.!?

III. Cumulation

LTFV imports of silicon metal from two other countries are or were under
investigation at the same time the Commission has investigated imports from
Argentina.!® In our prior decisions, we concluded that it was appropriate to
assess cumulatively the impact of the subject imports from all three
countries: Argentina, Brazil and the People’s Republic of China.!’

In determining material injury to a domestic industry by reason of the

subject imports, the Commission is to assess the volume and price effects of

13 For a more detailed analysis of the condition of the domestic industry,

see Silicon Metal I at 14-17.
14 see id. at 17 & n.63.

% Id. at 23; Silicon Metal II at 14.



imports of the merchandise which is the subject of the investigations. The
statute provides that, for purposes of evaluating the volume of imports and
the effect of such imports on prices,

the Commission shall cumulatively assess the volume and effect of

imports from two or more countries of like products subject to

investigation if such imports compete with each other and with like
products of the domestic industry in the United States market.!®
Imports are cumulated if they meet three criteria: (1) they must compete with
other imported products and with the like domestic product; (2) they must be
marketed within a reasonably coincidental period; and (3) they must be subject
to investigation.?’

Section 1330 of the Omnibus Trade and Competitiveness Act of 1988
provides that the Commission is not required to cumulate imports‘if it
determines that the imports are negligible and have no discernible adverse‘
impact on the domestic industry.!® In making this determination, the
Commission is to consider all relevant economic factors, including whether

(I) the volume and market share of the imports are negligible,

(II) sales transactions involving the imports are isolated and sporadic,
and

6 19 U.S.C. § 1677(7) (C) (iv).

7 See, e.g., Chaparral Steel Co., v, United States, 901 F.2d 1097, 1101
(Fed. Cir. 1990); Sodium Thiosulfate at 9; Sweaters at 35-36; Antifriction
Bearings (Other Than Tapered Rollers Bearings) and Parts Thereof from the

Federal Republic of Germany, France, Italy, Japan, Romania, Singapore, Sweden,
Thailand, and the United Kingdom, Invs. Nos. 303-TA-19 & 20, 731-TA-391-399
(Final), USITC Pub. 2185 (May 1989), at 61. For a discussion of the factors

to which the Commission looks when deciding whether there is competition among
imports and between imports and the like product, see Silicon Metal I at 18.

8 19 U.S.C. § 1677(7)(C) (V).
10

10



(III) the domestic market for the 1ike product is price sensitive by

reason of the nature of the product, so that a small quantity of imports

can result in price suppression or depression.!®
The legislative history states that the Commission is to apply this exception
narrowly and that it is not to be used to subvert the purpose and general
application of the mandatory cumulation provision of the statute.? Further,
whether imports arelnegligible may differ from industry to industry and, for
that reason, the statute declines to specify a numerical definition of
negligibility.?!

Petitioners simply state that the Commiésion's prior findings regarding
reasonable overlap in coﬁpetition and inapplicability of the negligibility

exception are equally valid with respect to Argentine imports. Thus,

according to the petitioners, the Commission should again cumulate imports

19 1d.
20 see H.R. Rep. No. 40, 100th Cong., 1lst Sess., pt. 1, at 131 (1987); H.R.
Rep. No. 576, 100th Cong., 2d Sess. 621 (1988) (conference report). The
exception is to be applied '
only in circumstances where it is clear that imports from that source
are so small and so isolated that they could not possibly be having any
injurious impact on the U.S. industry. The ITC shall apply this
exception with particular care in situations involving fungible
products, where a small quantity of low-priced imports can have a very
real effect on the market,.

H.R. Rep. No. 40, at 130.

21 1d4. at 131. Specifically, the House Ways and Means Committee Report
notes that:
For an industry which is already suffering considerable injury and has
long been battered by unfair import competition, very small additional
quantities of unfair imports may be more than negligible. For another
industry, not so deeply injured, small additional quantities of unfair
imports may have no discernible effect at all.

11

11



from Argentina, Brazil and China in order to assess their price and volume
effects.??

The Argentine respondents, Silarsa, S.A. and Axel Johnson Ore and
Metals, Inc., argue that the imports of silicon metal from Argentina do not
compete with those from Brazil and China. Respondents state that Argentine
imports declined steadily over the period of investigation‘by'75 percent,
while imports from Brazil and China increased by almost 150 percent and 200
percent, respectively. Respondents also state that the market share of
imports from the three countries followed a similar pattern.?

According to the respondents, geographic competition is such that
Argentine imports of silicon metal entered the United Stafes in two locatiohs
and in negligible quantities. Moreover, the imports entered the United States
more and more irregularly over the years. Respondents agree that the imports
may not meet the "isolated and sporadic sales" requirement of the hegligible
imports exception, but maintain that they do not constitute_sufficient
"simultaneous" presence to satisfy the competition requiremeﬁf for
cumulation.?2*

Argentine silicon metal exports have been presénf in the United States

throughout the period of investigation,?® as evidenced by the record. Based

?2 Posthearing Brief of Petitioners at 3 (Aug. 9, 1991).

23 Post-Hearing Brief on Behalf of Silarsa, S.A. and Axel Johnson Ore and
Metals, Inc. at 1-2 (Aug. 8, 1991).

24 1d4. at 2-3.

> See Chaparral Steel Co, v, United States, 901 F.2d at 1104 (because
neither statute nor legislative history conclusively establishes intended time
frame for cumulation, agency’s interpretation is assessed to determine whether
it is reasonable and in accordance with legislative purpose). =

12



on the degree of import penetration throughout this period, the Commission
determines that Argentine imports of silicon metal are not negligible.2®

Respondents also urge the Commission to consider the fact that the
Argentine dumping margin is very low compared to the Brazilian and Chinese
margins. They offer this statement as a possible explanation for the decline
of imports from Argentina while the other imports have increased. As a
result, respondents argue that Argentine imports have not had a "collective
hammering effect” on the domestic industry,?’ with which the Congress was
concerned.?8

The Commission need not always examine dumping margins when making its

determinations.??

As the Court of International Trade has recognized, margins
analysis is only a discretionary factor in determining injury.3° 1In the
exercise of its discretion, the Commission declines to examine dumping margins

in this investigation.®!

26 For more discussion of non-negligible imports, see Silicon Metal I at
24-26. v

27 pPost-Hearing Brief on Behalf of Silarsa and Axel Johnson at 4.

28 Respondents are apparently referring to H.R. Conf. Rep. No. 1156, 98th
Cong., 2d Sess. 173 (1984) (cumulation required when country imports account
for small percentage of total market penetration individually, but when
combined may cause material injury).

?» Hyundai Pipe Co. v, U.S. International Trade Commission, 670 F. Supp.
357, 360 (Ct. Int'l Trade 1987).

% Id. at 361; accord Copperweld Corp. v, United States, 682 F. Supp. 552,
560 (Ct. Int’l Trade 1988) ("it is clear that Congress has not mandated

consideration of dumping margins in an injury determination").
31 Acting Chairman Brunsdale finds dumping margins to be an important

factor in all her determinations and has examined them in this case.

13
13



The Commission has already unanimously stated that there is sufficient
evidence of competition among imports from Argentina, China and Brazil to
satisfy the requirements for cumulation, even with respect to the imports from
32

China. No new evidence has been presented which would mandate invoking the

negligible imports exception to the requirement for mandatory cumulation of

imports.3?

Accordingly, the Commission concludes that it is appropriate to
cumulate imports of silicon metal from Argentina with those from Brazil and

China.

IV. Material Injury by Reason of LTFV Imports®*.

The statute requires that the Commission determine during its final
investigation whether a domestic industry is materially injured by reason of
the imported products.?® We may consider alternative causes of injury, but

36

are not to weigh causes. We need not determine that imports are the

”S.ili_o_ug__el_latZB Silicon Metal II at 14.
33 For more discussion on this issue, see Silicon Metal I at 24 26.

34 Acting Chairman Brunsdale does not join in this portion of the opinion,

but reaches the same conclusion. See Silicon Metal I and II, Additional Views
of Acting Chairman Brunsdale. -

35 19 U.5.C. § 1673d(b) (1).

36 Citrosuco Paulista, S.A, v, United States, 708 F Supp 1075 1101 (Ct.
Int’l Trade 1988). Alternative causes may . include:
the volume and prices of imports sold at fair value, contraction in
demand or changes in patterns of consumption, trade, restrictive
practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity
of the domestic industry.
S. Rep. No. 249, 96th Cong., lst Sess. 74 (1979) Slmllar language is

contained in the House Report. H.R. Rep. 317, 96th Cong., lst Sess. 47
(1979). N , o

14

14



principal or a substantial cause of material injury.?’ Rather, we are to
determine whether imports are simply a cause of material injury.®®

The Commission has previously determined that imports of silicon metal
from Argentina, Brazil and China are a cause of material injury to the
domestic industry. Imports increased sharply and substantially during the
period of investigation and gained substantial market share while the domestic
share of U.S. consumption by quantity declined overall. There was significant
underselling of the imports throughout the period of investigation. 1In
addition, the domestic producers have not been able to modernize their
facilities, have curtailed expansion and are experiencing difficulty in
raising capital because of the imports. Having received no new information
during this final investigation which would require us to reach a contrary

decision, we thus find material injury by reason of the subject imports.?’

Conclusion

For all the reasons set forth above, we determine that the U.S. silicon

metal industry is materially injured by reason of imports from Argentina.

37 vAny such requirement has the undesirable result of making relief more
difficult to obtain for industries facing difficulties from a variety of
sources; industries that are often the most vulnerable to less-than-fair-
value imports." S. Rep. No. 249, at 74-75.

38 IMI-La Metalli Industrjale, S.p.A. v, United States, 712 F. Supp. 959,
971 (Ct. Int’'l Trade 1989); Citrosuco Paulista, S.A. v. United States, 704 F.
Supp. at 1101; Hercules, Inc, v, United States, 673 F. Supp. 454, 481 (Ct.
Int’1l Trade 1987); British Steel Corp. v. United States, 593 F. Supp. 405, 413

(Ct. Int’l Trade 1984); see also Maine Potato Council v, United States, 613 F.
Supp. 1237, 1244 (Ct. Int’l Trade 1985) (Commission must reach an affirmative

determination if it finds that imports are more than a de minimis cause of
injury).

39 For a more detailed analysis of the injury to the domestic industry and

its causes, see Silicon Metal I at 26-28. 15
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Silicon Metal From Argentina

INTRODUCTION

Following preliminary determinations by the U.S. Department of Commerce
(Commerce) that imports of silicon metal' from Argentina, Brazil, and the People’s
Republic of China (China) are being, or are likely to be, sold in the United States
at less than fair value (LTFV), the US. International Trade Commission, effective
February 4, 1991, instituted investigation No. 731-TA-472 (Final), and effective
March 27, 1991, instituted investigations Nos. 731-TA-470-471 (Final) under section
735(b) of the Tariff Act of 1930 (the act) (19 US.C. § 1673d(b)). These
investigations were instituted to determine whether an industry in the United
States is materially injured or threatened with material injury, or the establishment
of an industry in the United States is materially retarded, by reason of imports of
such merchandise.

Notice of the institution of the Commission’s final investigation regarding
China, and of a public hearing to be held in connection therewith, was given by
posting a copy of the notice in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notice in the Federal Register
of February 27, 1991 (56 F.R. 8216). Notice of the institution of the Commission’s
final investigations regarding Argentina and Brazil was given by posting a copy of
the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register of April 17,
1991 (56 F.R. 15632). A public hearing for all three investigations was held on
April 25, 1991.

Investigation No. 731-TA-472 (Final)
Silicon Metal from the People’s Republic of China

Commerce published notice of its final affirmative LTFV determination
regarding China in the Federal Register of April 23, 1991 (56 F.R. 18570), and the
Commission published notice of its final affirmative injury determination regarding
China in the Federal Register of June 12, 1991 (56 F.R. 27033).

! The merchandise covered by these investigations is silicon metal containing at least
96.00 but less than 99.99 percent of silicon by weight. Silicon metal is provided for in
subheadings 2804.69.10 and 2804.69.50 of the Harmonized Tariff Schedule of the United
States (HTS) as a chemical product, but is commonly referred to as a metal.
Semiconductor-grade silicon (silicon metal containing by weight not less than 99.99 percent
of silicon and provided for in subheading 2804.61.00 of the HTS) is not subject to thesg ;
investigations.

Information Obtained in the Investigation , A-3



Investigation No. 731-TA-470 (Final)

Investigation No. 731-TA-471 (Final)
Silicon Metal from Brazil

Commerce published notice of its final affirmative LTFV determination
regarding Brazil in the Federal Register of June 12, 1991 (56 F.R. 26977), and the
Commission published notice of its final affirmative injury determination regarding
Brazil in the Federal Register of August 7, 1991 (56 F.R. 37572).

Investigation No. 731-TA-470 (Final)
Silicon Metal from Argentina

The Commission received notification of Commerce’s final determination on
the subject product from Argentina on August 6, 1991.> The act directs the
Commission to make a final determination within 45 days after receiving
notification of Commerce’s final determination. Thus, the Commission is required
to make its final determination in investigation No. 731-TA-470 (Final) by
September 19, 1991. The briefing and vote on this investigation was held on
Wednesday, September 11, 1991.

BACKGROUND

These investigations result from a petition filed by U.S. merchant producers
of silicon metal’ on August 24, 1990, alleging that an industry in the United States
is materially injured or threatened with material injury by reason of subsidized
imports of silicon metal from Brazil and LTFV imports of silicon metal from
Argentina, Brazil, and China. In response to that petition, the Commission
instituted investigations Nos. 701-TA-304 (Preliminary) and 731-TA-470-472
(Preliminary) under sections 703 and 733 of the act (19 US.C. §§ 1671b(a) and

? Commerce published notice of its final affirmative LTFV determination regarding
Argentina in the Federal Register of Aug. 9, 1991 (56 F.R. 37891). A copy of Commerce’s
final determination is presented in app. A.

* The petitioners in the investigations regarding Argentina and China are American
Alloys, Inc., Pittsburgh, PA; Elkem Metals Co., Pittsburgh, PA; Globe Metallurgical, Inc.,
Cleveland, OH; Silicon Metaltech, Inc., Seattle, WA; SIMETCO, Inc., Canton, OH; and SKW
Alloys, Inc., Niagara Falls, NY. The petitioners in the investigation regarding Brazil are
American Alloys, Inc., Pittsburgh, PA; Globe Metallurgical, Inc., Cleveland, OH; Silicon
Metaltech, Inc., Seattle, WA; and SIMETCO, Inc., Canton, OH.

On Oct. 3, 1990, the petition was amended to add the following unions as petitioners:
QOil, Chemical and Atomic Workers, Local 3-89; International Union of Electronics,
Electrical, Machine and Furniture Workers, AFL-CIO Local 693; Textile Processors, : 'gF
Trades, Health Care Professional and Technical Employees International Union, Local
and United Steelworkers of America, Locals 5171, 8538, and 12646.

-0
’

A-4 U.S. International Trade Commission



Silicon Metal From Argentina

1673b(a)) and, on October 9, 1990, unanimously determined that there was a
reasonable indication of such material injury.*

REPORT FORMAT

This report is intended to be used in conjunction with the Commission
report entitled Silicon Metal from the People’s Republic of China: Determination of the
Commission in Investigation No. 731-TA-472 (Final) . . ., USITC Publication 2385, June
1991. That report contains information relevant to the investigations on Argentina,
Brazil, and China. The sections that follow present information on Commerce’s
final LTFV determination on Argentina and on the Argentine producers’ capacity,
production, and shipments of silicon metal.

THE NATURE AND EXTENT OF SALES AT LTFV

On August 9, 1991, Commerce published in the Federal Register its final
determination that imports of silicon metal from Argentina are being, or are likely
to be, sold in the United States at LTFV (56 F.R. 37891).° Commerce examined
sales of the Argentine producer Electrometalurgica Andina, S.A.I.C. (Andina),
during the period March 1, 1990; through August 31, 1990. In its fair value
comparisons, Commerce used purchase. prices to represent the U.S. price and
found that home market sales were sufficient for use in calculating foreign market
value (FMV). Petitioners alleged that home market sales were made at less than
the cost of production (COP) and that constructed value (CV) should be used to
compute FMV. Commerce initiated a cost investigation for Andina and found
that, overall, there were sufficient sales above the COP during the period of
investigation to use them in calculating FMV. For the month of July 1990,
however, all sales in the home market were made at prices below the COP.
Therefore, for this month, Commerce based FMV on CV.

‘A second Argentine producer, Silarsa, S.A., requested to be excluded from
any antidumping order, or failing that, to be assigned a zero deposit rate because,
among other reasons, the company’s plant had not yet begun production when the
petition was filed. Despite Silarsa’s request, Commerce included Silarsa in the "all
other" rate.

Commerce’s LTFV margins for Andina and all other producers are
presented in table 1.

¢ On June 12, 1991, Commerce published notice of its final negative countervailing duty
determination regarding imports of silicon metal from Brazil (56 F.R. 26988). A5

> A copy of Commerce’s final determination is presented in app. A.

Information Obtained in the Investigation ' A5
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Table 1
U.S. Department of Commerce’'s LTFV margins for Argentina
Critical
Company Status LTFV margins ___ circumstances
eroem , .
Andina . . ........ ... 0, Final 8.65 Negative.
All other companies . ........... Final 8.65 ~ Negative.

Source: U.S. Department of Commerce.

ABILITY OF FOREIGN PRODUCERS TO GENERATE EXPORTS
AND AVAILABILITY OF EXPORT MARKETS
OTHER THAN THE UNITED STATES

Table 2 presents the Argentine producers’ production capacxty, production,
capacity utilization, home-market shipments, and exports.

There are two producers of silicon metal in Argentina: Andina and Silarsa.
Andina is a diversified producer, with silicon metal accounting for *** percent of
sales in its most recent fiscal year. Andina has *** furnaces that can produce
silicon metal.® Silarsa began production of silicon metal in September 1990, with
the placing on line of its furnace #1. It intends to direct its production to Japan,
Europe, the United States, and Argentina. Silarsa has a second furnace under
consideration but no timetable has been set for construction. The earliest date that
this furnace could come into production is late 1992, but more likely not until
1993”7 ‘

6m

7 Prehearing brief of Silarsa, S.A., and Axel Johnson Ore and Metals, Inc,, pp 1and 3¢

A-6 us. lntemational Trade Commission



Silicon Metal From Argentina

Table 2
Silicon metal: Argentine producers production capaclty, production, capacity
utilization, exports, and home-market shlpmems, by ﬂtms, 1988-90, and projections for
1991 and 1992
{In_gross tons, unless otherwise noted) . _ _
ltem . 1988 1989 . 1990 1991 1992
Production capacity:
Mdm‘ ..... e ee e 11 he £ 27 *he (11
S"arsa F R, [ 217 "R L2 4] "0 whv
Total ............. . e i - e b
Praduction
Andina . ............... ::: ": ' ::: :: ':‘
Sl e
Capacity utilization (percent): _
Andina . ............. .. el e b aor s
Silarsa . ............... b i i e o
Average ...... e e e [2 1] 111 e K (113
Ex to—
United States
Andina . ............. eae i bk b i
Silarsa .............. e e e o i
Subtotal ......... . e e i e i
All other countries:
Andina .............. b b e e e
Silarsa . ............. oee i e sl vl
SUbtota' e e e e 2773 £33 [T (313 *te
Total exports:
Andina . ...... Ve s e e i e ses i bt
Silarsa . .......c.c000. e i " Nk o
TO‘B' ............. (117 [T} [T13 *0® 113
Home-market shlpments
Andina . . .............. e e b b e
Silarsa . ............... il bl vl see ikl
Total ............... e e e oo e
Total shipments:
Andina . ........... Cees e e e b o
Silarsa . ............... i el i ol e
Tota' ke e i e e he e .. *hh *ed (1 (T3 "o
. Ratio of U.S. exponstototal
shipments (percent):
Andina . ............... e b e il il
Silarsa . ............... b . il v e .o
Average e e e e s ey e L3 [ 117 *ee [ 113
Note—Because of rounding, figures may not add to totals shown.
Source:  Compiled from data submitted ln response:to questionnaires of the U.S. International Trade
Commission,

A-7
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Appendix A

U.S. Department of Commerce’s
Federal Register Notice
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International Trade Administration
[(A-357-804)

Final Determination of Sales at Less
Than Fair Value: Silicon Metal From
Argentina

AGENCY: Import Administration,
International Trade Administration,
Commerce.

EFFECTIVE DATE: August 9, 1991.

FOR FURTHER INFORMATION CONTACT:
Stefanie Amadeo or James Terpstra,
Office of Antidumping Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
IDC 20230; telephone (202) 377-1174 or
(202) 377-3695, respectively.

Final Determination
Background

Since the publication of our
affirmative preliminary determination
on March 29, 1991 (56 FR 13118), the
following events have occurred.

On April 2, 1991, the Department sent
a deficiency letter to Electrometalurgica
Andina, S.A.1.C. (Andina) based on its
response to Section D of the
questionnaire. On April 3, 1991, Andina
requested, and was granted, an
extension to respond to the
Department’s April 2, 1991, deficiency
letter. Petitioners submitted issues for
the Department's verification in
Argentina on April 5, 1991. On April 16,
1991, Andina subrmitted its response to,
the Department's April 2, 1991,
deficiency letter, and its Section D
response. On April 18, 1931, Andina
submitted corrections to its Sections A,
B. and C responses.

Pursuant to an April 5, 1991, request
by Andina, on April 30, 1991, we
postponed the final determination until
rot later than August 12, 1991 (56 FR
19835 (April 30, 1991)).

We conducted verification of
Andina's questionnaire responses
between April 22 and Agpril 26, 1991, in
Argentina.

On May 28, 1991, petitioners, Silarsa,
and Andina submitted case briefs. On
May 30, 1991, petitioners and Andina
submitted rebuttal briefs. A public
hearing was held on May 31, 1991.

B-3

Scope of Investigation

The merchandise covered by this
investigation is silicon metal containing
at least 96.00 but less than 99.99 percent
of silicon by weight. Silicon metal is

-currently provided for under

subheadings 2804.69.10 and 2804.69.50 of
the Harmonized Tariff Schedule (HTS)
as a chemical product, but is commonly
referred to as a metal. Semiconductor-
grade silicon (silicon metal containing
by weight not less than 89.99 percent of
silicon and provided for in subheading
2804.61.00 of the HTS) is not subject to
this investigation. Given that this
investigation is not limited to silicon
metal used as an alloying agent or in the
chemical industry, we have deleted the
sentence regarding the uses for silicon
metal from the scope of this
investigation. Although the HTS
numbers are provided for convenience
and customs purposes, our written
description of the scope of this
proceeding is dispositive.

Period of Investigation

The period of investigation (POI) is
March 1, 1990, through August 31, 1990.

Such or Similar Comparisons

We established one such or similar
category of merchandise, consisting of
silicon metal, in accordance with section
771(16) of the Act. Comparisons were
made on the basis of the following grade
classifications: (1) Chemical grade,
having a silicon content of 98.50 through
99.98 percent and an iron content of 0.00
through 0.65 percent; (2) primary-
aluminum grade, having a silicon
content of 98.50 through 99.98 percent
and an iron content of 0.66 through 1.00
percent; (3) secondary-aluminum grade,
having a silicon content of 88.00 through
98.49 percent; and (4) other, with a
silicon content of 96.00 through 97.99
percent.

Standing

Our position on standing remains
unchanged from that in our preliminary
determination. See Preliminary
Determination of Sales at Less Than
Fair Value: Silicon Metal From
Argentina, 56 FR 13116 (March 29, 1991)
(Silicon Metal).

Critical Circumstances

Our position on critical circumstances
remains unchanged from that in our
preliminary determination. See Silicon
Metal.

Exclusion Request

On November 21, 1990, Silarsa
requested that it be excluded frof-dny
antidumping duty order issued in this
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investigation, pursuant to 19 CFR 353.14.
Silarsa requested exclusion from any
antidumping duty order issued in this
investigation because Silarsa believes
that it is in 8 unique position. Silarsa
considers its position to be unique
because it is a joint venture operation
that began investing in plant and
equipment four years ago, without the
benefit of knowledge of any possible
antidumping duty order being issued.
Silarsa further states that, although it
was already on-line when the petition
was filed. it had not yet begun
production and therefore could not
participate in the investigation as a
voluntary respondent. In a February 21,
1991, submission, Silarsa stated that if it
was not granted an exclusion, a zero
deposit rate would be a possible option.
On March 19, 1991, petitioners opposed
Silarsa's request for exclusion from any
antidumping duty order issued in this
investigation and the assignment of a
zero deposit rate for Silarsa.

In the preliminary determination, we
denied Silarsa's exclusion request
because Silarsa did not possess a *“track
record” with which to demonstrate that,
in accordance with 19 CFR 353.14, it is
not dumping. We did not assign Silarsa
a zero deposit rate in the preliminary
determination because we determined
that Silarsa's position, once it begins to
export to the United States, will be
similar to that of any other new shipper
of the subject merchandise. While the
specific facts underlying Silarsa's
request may appear somewhat unusual
in that Silarsa was already on-line when
the petition in this case was filed but
had not yet begun production. we are
unable to grant Silarsa's exclusion
request. In accordance with 19 CFR
353.14, exclusion of a particular exporter
is possible only if that exporter can
demonstrate that it is not dumping. That
is, if a company is to be excluded from
an order, the company must certify not
only that it will not dump in the future,
but it must also demonstrate that its
pricing practices during the POI did not
result in sales at less than fair value.
Silarsa cannot satisfy this latter
requirement. The Department's
antidumping determinations are not )
limited only to those exporters who are

- respondents in an investigation; rather,
our determinations cover all exports of
the specified merchandise from the
country subject to an investigation,
regardless of whether particular
exporters had sales during the POL.
Accordingly, we determine that Silarsa
will not be excluded from the
determination.

Furthermore, we cannot assign Silarsa
a zero deposit rate because Silarsa's

position, once it begins exporting to the
United States, will be similar to that of
any other new shipper of the subject
merchandise. Accordingly, Silarsa is
subject to the “All Others" rate, as -
would be any new shipper of the subject
merchandise from Argentina. This
approach is consistent with the
Department’s long-standing practice.
Accordingly, absent actual sales by
Silarsa, assigning it the “'All Others”
rate based on the data of the other
Argentine company that has been found
to sell at less than fair value is the only
action supported by the facts developed
in this investigation.

If an antidumping duty order is issued
in this investigation, Silarsa will have an
opportunity to request an administrative
review under section 751 of the Act. If
its entries are found to be priced at not
less than foreign market value, no duties
will be assessed and any deposits of
estimated antidumping duties it was
required to make will be refunded with
interest.

Fair Value Comparisons

To determine whether sales of silicon
metal from Argentina to the United
States were made at less than fair value,
we compared the United States price
(USP) to the foreign market value
(FMV), as specified in the “United
States Price” and “Foreign Market
Value™ sections of this notice.

United States Price

We based the USP on purchase price,
in accordance with section 772(b) of the
Act, both because the subject
merchandise was sold to unrelated
purchasers in the United States prior to
importation into the United States and
because exporter's sales price (ESP)
methodology was not indicated by other
circumstances. We calculated purchase
price based on packed, f.0.b. prices to
unrelated customers in the United
States. We made deductions, where
appropriate, for foreign inland freight,
labor at port, customs fees, and
Argentine export duties, in accordance
with section 772(d)(2) of the Act. We
increased purchase price for taxes
rebated and taxes uncollected by reason
of exportation, in accordance with
section 772(d)(1)(C) of the Act. Because
of inconsistencies found in the response,
we used verified duty drawback rates -
when adjusting for taxes rebated and
taxes uncollected by reason of
exportation.

. Foreign Market Value

In order to determine whether there
were sufficient sales of silicon metal in
the home market to serve as the basis
for calculating FMV, we compared the
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volume of home market sales of the such
or similar category (i.e., all'silicon

. metal) to the aggregate volume of third

country sales, in accordance with
section 773(a)(1) of the Act. For Andina,
the volume of home market sales was
greater than five percent of the
aggregate volume of third country sales.
Therefore, we determined that home
market sales constituted a viable basis
for calculating FMV, in accordance with
19 CFR 353.48.

On February 5, 1991, petitioners
alleged that home market sales were
made at less than the cost of production
(COP) and that constructed value (CV)
should be used to compute FMV.
Because we had reasonable grounds to
believe or suspect that Andina sold in
the home market at less than the COP,
we initiated a cost investigation in
accordance with section 773(b) of the
Act.

We also determined Argentina's
economy to be hyperinflationary.
Therefore, in order to eliminate the
distortive effect of hyperinflation and in
accordance with the Department's
longstanding practice, we calculated
separate COPs and CVs for each month
of the POLI. See, e.g., Amended Final
Determination of Sales at Less Than
Fair Value and Amended Antidumping
Duty Order, Tubeless Steel Disc Wheels
from Brazil, 53 FR 34566 (September 7,
1988) (Disc Wheels).

In order to determine whether home
market sales were above the COP, we
calculated monthly COPs on the basis of
Andina’s cost of materials, labor, other
fabrication costs, general expenses, and
packing. We relied on the COP data
submitted by Andina except in the
following instances where the costs
were not appropriately quantified or
valued: We adjusted Andina’s crushing
costs based on the percentage of
crushed raw material used in silicon
metal production; we increased genera!l
and administrative expenses (G&A) to
include “other expenses” as reflected on
the financial statements: we reallocated
factory administrative charges based o
information oa the record; we -
recalculated electricity costs based on
information on the record; we calculated
an offset for scrap sales; and we
carrected certain clerical errors in
Andina’s submission.

We compared individual home market
prices with the monthly COPs. We
found that during the POI there were
sufficient sales overall above the COP to
use as FMV. However, for the month of
July 1990, all sales in the home market
were made at prices below the COP.
Therefore, for this month, we baseg_4
FMYV on CV. See Final Determination of
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Sales at Less Than Fair Value: Tubeless
Steel Disc Wheels from Brazil. 54 FR
8948 (March 20, 1987).

We calculated CV in accordance with
section 773(e)(1) of the Act. The monthly
CV includes materials, fabrication,
general expenses, profit and packing.
We used the following as the basis for
calculating CV:

(1) Andina’s actual general expenses
because they exceed the statutory ten
percent minimum of materials and
fabrication, in accordance with section
773(e)(1)(B)(i) of the Act: and

(2) The statutory minimum profit of
eight percent, in accordance with
section 773(e)(1)(B)(ii) of the Act, as
Andina's profit was less that eight
percent of the sum of general expenses
and the cost of manufacture (COM).

We used Andina's submitted monthly
costs except for the following instances
where the costs were not appropriately
quantified or valued: we adjusted
Andina’s crushing costs based on the
percentage of crushed raw material used
in silicon metal production; we
increased G&A to include “other
expenses” as reflected on the financial
statements; we reallocated factory
administrative charges based on
information on the record; we
recalculated electricity costs based on
information on the record: we corrected
certain clerical errors in Andina's
submission; and we added imputed
credit and packing costs.

We made circumstance of sale
adjustments, where appropriate, for
differences in credit expenses, in
accordance with 19 CFR 353.56(a). In
addition, when the U.S. date of sale
occurred in a calendar month preceding
the date of shipment, we made a
circumstance of sale adjustment to
account for hyperinflation between the
exchange rate on the date of sale and
the exchange rate on the date of
shipment. Because the CV is calculated
as of the date of exportation (shipment),
we made this adjustment to eliminate
the artificial distortion of value caused
by the rapid depreciation of Argentina’s
currency. See Disc Wheels.

For price-to-price comparisons, we
calcuiated FMV based on the unpacked.
ex-factory prices denominated in U.S.
dollars to unrelated customers in
Argentina. We added U.S. packing costs
to the home market price in accordance
with section 773{a)(1) of the Act. We
added the separate profit Andina
realizes from the sale of packing to the
ho«ne market price.

Because-all price-to-price comparisons
involved purchase price sales, we made
a circumstance of sale adjustment for
differences in credit expenses, in
accordance with 19 CFR 353.56. We

recalculated credit using interest rates
available to Andina during the POI for
borrowings in foreign currencies.

We made an upward adjustment to
the tax-exclusive home market prices for
the taxes we computed for the USP.

Currency Conversion

No certified rates of exchange, as
furnished by the Federal Reserve Bank
of New York, were available for the POL
In place of those rates, we used the
daily official exchange rates for
Argentina published by the National
Bank of Argentina.

Verification

As provided in section 776(b) of the
Act, we verified all information
provided by the respondent by using
standard verification procedures,
including on-site inspection of
manufacturers’ facilities, the
examination of relevant sales and
financial records, and selection of
original source documentation
containing relevant information.

Interested Party Comments

Comment 1: Petitioners argue that the
Department should not make an upward
adjustment to U.S. price for the turnover
tax and the lote hogar tax which are
assessed on gross home market
revenues but not on export revenues.
Contrary to Andina's claim in its
January 11, 1991, submission that these
taxes are indirect taxes which are
included in the price of silicon metal
sold in the home market, petitioners
maintain that these taxes are actually
taxes on the gross revenue. Petitioners
state that neither the turnover tax nor
the lote hogar tax are indirect taxes, and
that Andina has not shown that it
passes these taxes through to customers
by including these taxes in. or adding
them to, the home market selling price.

Petitioners also contend that. even if it
were appropriate to make an addition to
U.S. price for the turnover tax and the
lote hogar tax, the amount of the
adjustment made in the preliminary
determination overstated the actual
incidence of these taxes on home market
sales. Petitioners claim that these taxes
are imposed only on home market sales
within the province of San Juan, and
that such sales constitute only a smail
percentage of Andina's total home
market sales. Therefore, petitioners
argue that the amount that should be
added to the U.S. price for the turnover
tax and the lote hogar tax should not
exceed the tax rate multiplied by the
percentage of Andina's sales in San
Juan.

Andina claims that the turnover tax
and the lote hogar tax are indirect taxes
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on the sales value of the subject
merchandise, and that Andina must pay
these taxes on the price of all of its
home market sales. Andina states that
the taxes are not paid separately on
each sales transaction: rather, at the end
of the month total home market sales
are taxed. Therefore, Andina asserts
that these taxes are not direct taxes like
an income tax. but instead are taxes on
the gross revenue of home market sales.

Andina aiso argues that it pays the
turnover tax and the lote hogar tax on
all its home market sales, with different
tax rates for the different provinces.
Andina further claims that it has
understated the amount of the taxes to
be added to the U.S. sales price. since
the reported percentage is only for sales
in San Juan province, rather than an
average of the tax rates for the different
provinces.

DOC Position: We agree in part with
petitioners. In our prelimimary
determination, we added the combined
turnover tax and the lote hogar tax,
reported by Andina as indirect taxes, to
U.S. price and made a circumstance of
sale (COS) adjustment to home market
prices for the difference in the tax
amounts in the two markets. However,
at verification, we observed that Andina
pays these taxes on monthly revenue
inclusive of home market sales revenue,
interest income, bond revenue, and
other miscellaneous revenues, but
exclusive of export revenues.

Section 771{d}(1)(C) of the Act
provides that the Department make a
COS adjustment for any indirect taxes
imposed directly upon the “merchandise
or components thereof” that have not
been collected by reason of exportation
of the merchandise to the United States,
but only to the extent that such taxes
are added to or included in the price of
the merchandise when sold in the home
market. See, e.g.. Frozen Concentrated
Orange Juice From Brazil; Final Results
and Termination in Part of Antidumping
Duty Administrative Review, 55 FR
47502 (November 14, 1990) (FCOJ). There
is no evidence on the record that the
turnover tax and the lote hogar tax are
paid by the purchaser, nor is there
evidence that Andina takes these taxes
into account in setting its home market
prices. Since we have determined that
the taxes in question should be viewed
as taxes on gross revenue exclusive of
expert revenue, not taxes imposed
directly upon the merchandise or
components thereof, we have not made
any adjustment for these taxes in the
final determination.

Comment 2: Petitioners argu8-that any
adjustments the Department may make
for the rebate of indirect taxes under
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Argentina’s reembolso program should
be only to the extent that the indirect
taxes are paid in the home market on
silicon metal or on inputs that are
physically incorporated into silicon
metal. In support of this argument they
cite to Carbon Steel Wire Rod from
Argentina, 49 FR 38170 (1984) (Argentina
Wire Rod), Barbed and Barbless Wire
from Argentira, 50 FR 38563 (1985)
(Argentina Barbed Wire), and Carbon
Steel Pipe and Tube from Thailand, 55
FR 42596 {1990) (Thailand Pipe and
Tube).

Petitioners also argue thatno
adjustment should be made for the
following indirect taxes: The turnover
tax, the loto hogar tax, import duties, the
statistics tax, and the merchant marine
fund tax, because these taxes are
already the subject of separately
claimed adjustments. Petitioners
maintain that including them for
purposes of determining the amount of
any adjustment under the reembolso
rebate program would result in their
being double counted.

Andina argues that because the base
upon which the reembolso rate is
applied is the FOB export price less the
cost of the imported electrodes, the
effective rate which the Department
sdded to the U.S. price was less than the
stated reembolso rate. Andina maintains
that under the Argentine tax system, it
qualifies for a rebate of all the taxes
listed in its January 11, 1991, submission.

Andina claims that an adjustment for
the turnover tax and the loge hogar
under the reembolso program would not
~ result in their being double counted if
they are also the subject of a separate
adjustment because these taxes have
two effects at two different stages.
Andina claims that it not only pays
these taxes on its sales income, but also
an the products it purchases from its
suppliers because these taxes are
passed onto Andina through the prices
charged by Andina's suppliers.

However, Andina does agree with
petitioners that the import duties, the
statistics tax, and merchant marine fund
tax would be double counted if the
Department were to consider them for
purposes of the reembelso rebate
adjustment.

DOC Position: We disagree with
petitioners’ argument that the
adjustment to U.S. price for the rebate of
indirect taxes must be limited to the
rebate of taxes paid on inputs that are
physically incorporated into the subject
merchandise. .

Prior to the Trade Act of 1974,
sections 203 and 204 of the Antidumping
Act of 1921, 19 U.S.C. 162 and 163,
provided for an upward adjustment to
U.S. price for taxes rebated or not

collected by reason of exportation “in
respect to the manufacture, production,
or sale of the merchandise.” H.R. Rep.
No. 93-571, 93rd Cong., 1st Sess. 69-70
(1973). This allowed for an adjustment
to U.S. price for a broad range of taxes.
In the legislative history to the Trade
Act of 1974, Congress expressed concern
that the adding back of such taxes under
the Antidumping Act had “the effect of
reducing or eliminating any dumping
margins that may exist.” Id. at 70.
Accordingly, section 321(b) of the
Trade Act of 1974 amended section 203
and 204 of the Antidumping Act to
provide for an upward adjustment to
U.S. price for “any taxes imposed in the
country of exportation directly upon the
exported merchandise or components
thereof,” and which have been rebated
or not collected by reason of exportation
of the merchandise to the United States.
See 19 U.S.C. 1677a(d)(1)(C). Thus. with
this amendment, Congress limited the
adjustment to U.S. price for the rebate of
taxes to those instances in which “the
direct relationship of the tax to the

product being exported, or components

thereof, could be demonstrated.” H.R.
No. 93-571, at 69. Accord S. Rep. No. 93—
1298, 93rd Cong., 2nd Sess. 172 (1974).
This is the same standerd used in a CVD
investigation in determining whether a
foreign company has received a
countervailable benefit for the rebate of
indirect taxes. See H.R. Rep. No. 93-571
at 69 (amerndment would “conform the
standard in the Antidumping Act to the
standard under the CVD law, thereby
harmonizing tax treatment under the
two statutes); S. Rep. No. 93-1298, at 172
(the standard in the amendment
“parallels that standard employed by
the Treasury Department under the
countervailing duty law in determining
whether tax rebated and remissions
constitute bounties or grants”).

It might be argued that by including
the “directly related” standard,
Congress intended that a separate
subsidy investigation be undertaken
whenever an adjustment involving the
rebate of indirect taxes is to be made
pursuant to section 772(d)(1)(C).
However, other than indicating that the
adjustment should be limited where the
existence of an excessive rebate is
established, neither the statutory
language nor the legislative history of
this provision contains any express
indication that Congress intended that
the administering authority conduct a
separate CVD investigation within an
AD investigation in order to limit U.S.
price adjustments. Moreover, there is no
indication that the Treasury
Department, which was involved in the
drafting of the 1974 Trade Actand
which was responsible for administering
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the AD law until 1980, ever interpreted
the amended U.S. price section to
require that a subsidy inquiry for
information on physical incorporation
be conducted in the context of a stand-
alone AD investigation. Therefore, when
there is a companion CVD proceeding
on the merchandise subject to an AD
proceediriz, the Department limits
adjustments to U.S. price for the rebate
of indirect taxes to taxes paid on inputs
that are physically incorporated into the
subject merchandise. The Department,
however, does not limit such
adjustments to U.S. price when there is
no companion CVD proceeding on the
subject merchandise.

Furthermore, the adjustment required
by section 772(d)(1)(D) of the Act
indicates that the adjustment for the
rebate of indirect taxes, pursuant to
section 772(d}(1)(C). should be limited to
taxes paid on inputs physically
incorporated into the subject
merchandise only when there is a
companion CVD proceeding. Under
section 321(b) of the 1974 Trade Act,
Congress also amended section 203 of
the Antidumping Act to provide that
purchase price shall be increased by
“the amourt of any countervailing duty
imposed on the merchandise under part
1 of this subtitle or secticn 1303 of this
title to offset an export subsidy.” See 19
USC 1677a(d})(1){D). Although this
provision of the Act is designed to
prevent what would be a double
assessment on a respondent when there
is a companion CVD proceeding, see
H.R. Rep. No. 93-571, at 70; S. Rep. No.
93-1298, at 172, it is not meant to
provide a benefit to the respondent. A
benefit would occur, however, if, as
under the pre-1974 statute, a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>