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UNITED STATES INTERNATIONAL TRADE COMMISSION -

Investigations Nos 731-TA-458 and 459 (Final)
POLYETHYLENE TEREPHTHALATE FILM, SHEET, AND STRIP
FROM JAPAN AND THE REPUBLIC OF KOREA
Determinations
On the basis of the record! developed in the subject investigations, the
Commission determines,? pursuant to section 735(b) of the Tariff Act of 1930
(19 U S C § 1673d(b)) (the act), that an industry in the United States is
materially injured by reason of imports from Japan and the Republic of Korea
of polyethylene terephthalate film, sheet, and strip,® provided for in
subheading 3920.62.00 of the Harmonized Tariff Schedule of the United States,
that have been found by the Department of Commerce to be sold in the United

States at less than fair value (LTFV)

Background

The Commission instituted these investigations effective November 28,
1990, following preliminary determinations by the Department of Commerce that
imports of polyethylene terephthalate film, sheet, and strip (PET film) from
Japan and the Republic of Korea were being sold at LTFV within the meaning of
section 733(b) of the act (19 U.S C. § 1673b(b)). Notice of the institution

of the Commission’s investigations and of a public hearing to be held in

! The record is defined in sec. 207.2(f) of the Commission’s Rules of
Practice and Procedure (19 CFR § 207.2(f))

2 Acting Chairman Brunsdale dissenting.

® The product subject to investigation by the Department of Commerce is all
gauges of raw, pretreated, or primed polyethylene terephthalate film, sheet,
and strip, whether extruded or coextruded. The films excluded from the scope
of these investigations are metallized films and other finished films that
have had at least one of their surfaces modified by the application of a
performance-enhancing resinous or inorganic layer more than 0,00001 inches
(0 254 micrometers) thick.



connection therewith was given by posting copies of the notice in the Office
of the Secretary, U S International Trade Commission, Washington,” DC, and by
publishing the notice in the Federal Register of December 19, 1990 (55 F R
52105). Subsequently, the Department of Commerce extended the date for its
final determinations {in the investigations and the Commission revised its
schedule to conform with Commerce’s new schedule (56 F.R 872, January 9,
1991). The hearing was held in Washington, DC, on April 18, 1991, and all
persons who requested the opportunity were permitted to appear in person or by

counsel,



VIEWS OF COMMISSIONERS SEELEY G. LODWICK,
DAVID B. ROHR, AND DON E. NEWQUIST - -

We determine that an industry in the United States is materially injured
by reason of imports of polyethylene terephthalate (PET) film, sheet, and
strip from Japan and the Republic of Korea that the Department of Commerce

(Commerce) has determined are sold at less than fair value (LTFV).

I. LIKE PRODUCT

A. General legal principles

To determine whether a domestic industry is materially injured by reason
of LTFV imports, or is threatened thereby, the Commission must first define
the "like product" and the "domestic industry." Section 771(4)(a) of the
Tariff Act of 1930 defines the relevant domestic industry as the "domestic
producers as a whole of the like product, or those producers whose collective
output of the like product constitutes a major proportion of the total
domestic production of the product."”! The statute defines "like product" as a
"product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation."?

The Commerce has defined the imported articles subject to these
investigations as:

all gauges of raw, pretreated, or primed polyethylene

terephthalate film, sheet, and strip, whether extruded or

coextruded. The films excluded from the scope of [these]

investigation([s] are metallized films and other finished films
that have had at least one of their surfaces modified by the

! 19 U.S.C. § 1677(4)(A).
2 19 U.5.C. §1677(10).



4

application of a performance-enhancing resinous or inorganic layer
more than 0.00001 inches (0.254 micrometers) thick.3? *

Our decision regarding the appropriate like product or products in en
investigation is a factual determination, and we have applied the statutory
standard of "like" or "most similar in characteristics and uses" on a case-

by-case basis.®

In analyzing like product issues, we generally consider a
number of factors including: (1) physical characteristics and uses, (2)
interchangeability of the products, (3) channels of distribution, (4) customer
and producer perceptions of the products, (5) the use of common manufacturing
facilities and production employees, and (6), where appropriate, price.® WNo
single factor is dispositive, and we may consider other factors we deem

relevant based on the facts of a given investigation. We may find a like

product to be broader than the imported products described in Commerce’s scope

3 56 Fed. Reg. 16301, 16305-306 (Apr. 22, 1991).

4 While we must accept Commerce’s determination as to which merchandise is

sold at less than fair value (LTFV), we determine which domestic products are
like the imported articles subject to investigation by Commerce. See Algoma
Steel Corp. Ltd. v. United States, 12 CIT __, 688 F. Supp. 639 (1988), aff’d,
865 F.2d 240, (Fed. Cir. 1989); Torrington v, United States, 14 CIT __, 747
F. Supp. 744 (1990), appeal pending, Appeal No. 91-1084 (Fed. Cir. 1991).

5 ociacjo lombi Exportadores de Flores v, United States, 12 CIT
___, 693 F, Supp. 1165, 1168, n.4 (1988) (Asocoflores); Digital Readout
Systems and Subagsemblies Thereof from Japan, Inv. No. 731-TA-390 (Final),
USITC Pub, 2150 (Jan. 1989).

® E.g., Fresh and Chilled Atlantjc Salmon From Norway, Invs. Nos. 701-TA-
302, 731-TA-454 (Final) USITC Pub. 2371 (Apr. 1991); Certain All~Terrain

yg_;glg__j;_m_igggn Inv, No. 731-TA-388 (Final), USITC Pub. 2163 (Mar. 1989).
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of investigation,’ or we may find two or more like products.? We have fourd
minor variations to be an insufficient basis for a separate like product
analysis. Rather, we lock for clear digiding lines among possibie like
products.?®
B. Background

PET film!® is a clear, flexible, transparent, or translucent material
which is produced from PET polymer, a linear thermoplastic polyester resin.
It is a high performance plastic film that is generally more expensive than
other plastic films and therefore tends to be used only for applications that

require its unique properties, such as high tensile strength, durability, heat

resistance, good gas barrier properties, dimensional stability, chemical

7 See, e.g., Chrome-Plated Lug Nuts from the People’s Republic of China,

Invs. Nos. 731-TA-474-475 (Preliminary) USITIC Pub, 2342 (Dec. 1990); Generic

in C s m_Can , Inv, No. 731-TA-423 (Final), USITC Pub. 2211
(Aug. 1989); Shock Absorbers and Parts, Components, and Subassemblies Thereof
from Brazil, Inv. No. 731-TA-421 (Preliminary), USITC Pub. 2128 (Sept. 1988);
Natural Bristle Paint Brushes from the People’s Republic of China, Inv. No.
731-TA-244 (Final), USITC Pub, 1805 (Jan. 1986).

& sSee, e,g., American NTN Bearing Manufacturing Corp. v. United States, 14
CIT ___, 739 F. Supp. 1555, 1560 n.6 (1990) ("An ITC ’'like product’
investigation is conducted for a different purpose than the ’class or kind’
investigation made by ITA . . . ITC may determine during the course of its
investigation that the class or kind of merchandise defined by ITA as being
within the scope of ITA’s investigation may consist of more than one like
product. ITC can reach this result despite the finding by ITA that only one
class or kind of merchandise is covered by ITA’'s investigation.")

% E.g., Antifriction Bearings (Other than Tapered Roller Bearings) and Parts
f from t ederal Republic of Germany, France, Ital Japan, Romania
weden, Thailand, and the United Kingdom, Invs. Nos. 303-TA-19 and
20, 731-TA-391-399 (Final), USITC Pub. 2185 (May 1989).

10

The term PET film encompasses PET film, sheet, and strip. Nearly 100
percent of the responses to the Commission’s questionnaires indicate PET film
originates as a master roll of film, and is subsequently cut into strip or, in
rare instances, cut into sheets. Staff Report at A-4 n.4 (hereinafter
Report). PET film is sold to end-users who incorporate the PET film into an
end product, usually by subjecting it to further processing, such as
depositing a coating on the substrate of PET film. See, e.g., Southwall’'s
prehearing brief at 3.
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inertness, and clarity.!! PET film can be manufactured to have a broad range
of additional chemical, physical and thermal properties, making it suitable
for a wide range of applications by manipulating various processing variables.
These properties are achieved by regulating the thickness of the film, by
adding small amounts of chemicals during its manufacture, by manipulating
conditions such as temperature, pressure, and stretching during processing, or
by applying surface finishes,

Virtually all PET film is biaxially oriented, which is achieved by
stretching the polymer at elevated temperatures, first in a lengthwise
direction and then in a lateral direction. This biaxial orientation creates
the PET film's crystalinity, thus improving its tensile strength, heat
resistance, and gas barrier properties so that the film is suitable for such
applications as food packaging, electrical insulation, and printing sheets.
PET film is available in thicknesses ranging from ranging from approximately 2
gauge to 1,400 gauge (2 to 14 mils or 0.002 to 0.0l4 inches).!?

In these final investigations, the parties proposed nine different like
product definitions, Petitioners asserted that the appropriate like product
is a single like product co-extensive with Commerce’s scope, i.e, all subject
PET film.?® As a secondary argument, some parties asserted that any single
like product must be broader than Commerce’s scope and include PET films that

are thickly coated during the production process, such as Cronar®, Estar®, and

11 Report at A-4.
12 Report at A-4-A-5.

13 petitioners’ prehearing brief at 13-43.



7
other PET film equivalent to Cronar® and Estar® (hereinafter collectively
referred to as equivalent PET film).

Three respondents proposed dividing the like product into foué-parts: )
magnetic PET film, packaging PET film, industrial PET film, and graphics PET
film (and including equivalent PET film in the graphics like product).® One
respondent agreed with the packaging, industrial, and graphics subdivisions,
but would have further subdivided magnetic PET film into nontensilized

magnetic and tensilized magnetic PET film,1®

Another party agreed that
tensilized magnetic PET film should be a separate like product.l” One
respondent and one purchaser proposed distinguishing ultra-thin PET film from
the industrial category as a separate like product.!® Finally, an

importer/purchaser proposed distinguishing optical grade UV-absorbing PET film

from the graphics subdivision as a separate like product.? 2°

14 Respondent Teijin’s prehearing brief at 19-22; 3M’s posthearing brief at

11; Southwall’s prehearing brief at 17-30,

15 See Respondent Teijin’s prehearing brief at 4; SKC’s prehearing brief at

12; respondent Kolon’s posthearing brief at 1-5.

16 See Respondent Toray's prehearing brief at 18-26. Tensilized PET film

has very high tensile strength properties which are produced through multiple
stretchings in the longitudinal direction. Report at A-7, n.6.

17 See 3M’'s prehearing brief at 25.

18 See Toray's prehearing brief at 24-26; IIMAK's prehearing brief

(specifically distinguishing ultra-thin PET film for use in making thermal
transfer ribbon) at 3-11.

19 See Southwall’'s prehearing brief at 7-15.

20 In these final investigations, the parties have not suggested that
pigmented or silicone-coated base PET film are separate like products,



C. Analysis =

In these final investigations, we determine that all PET film, including
equivalent PET film, is a single like product. This like product is, thus.-
somewhat broader than the imported articles subject to Commerce’s
investigation.?!

1., A single like product

As explained in detail below, we first determine that the generally
similar physical characteristics, regardless of end use, of PET film (setting
aside for the moment equivalent PET film), U.S. producer perceptions, U.S.
production processes, and channels of distribution all indicate that PET film
is a continuum product without clear dividing lines between the multiple like
products proposed by respondents. Although there are many distinct end uses

for different types of PET film, end use alone would argue for finding

literally dozens of separate like products in these investigations.

21 Some of the like products proposed by the parties in these final

investigations are not produced in the United States. Such proposals attempt
to sidestep the fact that the statute requires us to determine which U.S.-

made products are like or most similar to the imports subject to investiga-
tion. See Sony Corp. v. United States, 13 CIT 712 F.Supp. 978, 981
(1989); Asocoflores, 693 F.Supp. at 1167. We have rejected the argument
(often styled as a request to "exclude" certain products) that it can define a
like product to be something not produced in the United States., See, e.8.,

ifricti earings (Other Than Tapered Roller Beari nd Parts Thereof
deral blic of Germa France, It a i
Singapore, Sweden, Thailand, and the United Kingdom, Invs. Nos., 303-TA-19 and

20 (Final) and Invs. Nos. 731-TA-391-399 (Final), USITC Pub. 2185 (May 1989)
at 36, Therefore, a product not produced in the United States, as a general
rule, is not an appropriate candidate for a separate like product
determination, unless material retardation of an unestablished industry is a
genuine issue. Sge Antifriction Bearings, USITC Pub, 2185 at 39 n.78.

Although two parties raised material retardation issues in connection with
their requests to subdivide the like product, we do not reach the question of
whether their allegations of material retardation with respect to their
alleged subdivided industries are bona fide because we find that a single like
product definition is warranted under the statute,
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Physical characteristics -- All PET film is produced from the same
polymer resin and all PET film exhibits the same essential characteristics:
high tensile strength, durability, heat resistance, good gas-barrier
properties, dimensional stability, chemical inertness, and clarity. All PET
film shares the same basic chemistry.??

Many of the physical properties required for specific end uses of PET
film are imparted during the production process. Thus, at the end of
production, the PET films may have differing physical characteristics which

affect performance and end use.?®

For example, magnetic PET film has a
special surface that facilitates coating, lower debris levels, thermal
stability, high tensile strength, and is abrasion resistant.?* Packaging PET
film has higher adhesive and barrier properties and tends to center around 48

gauge.?®

Industrial PET films have higher heat stability and dielectric
strength.?® Graphics PET films have higher optical qualities, anti-static
properties, and are generally fairly thick, ranging from 92 to 1000 gauge.?’

Tensilized magnetic PET film has superior strength due to additional

stretching.?® Ultra-thin industrial PET film is just that, ultra-thin, 25 (or

22 Report at A-4, A-9.

23 Report at A-11-A-12.

24 gKC's prehearing brief at 20-22; Teijin's prehearing brief, exhibit 1.

25 gKC's prehearing brief at 22-23; Kolon’s posthearing brief at 2.

26 SKC's prehearing brief at 23-24. .
27 gKC's prehearing brief at 18-20; Kolon’s posthearing brief at 2-3.

28 Toray’s prehearing brief at 21.
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24) gauge or less.?® Optical grade UV-absorbing PET film absorbs UV
radiation, and is UV stabilized to do so over a long period of time.®

These specialized qualities are produced by introducing additives to the
molten PET polymer before extrusion, adding specialized surface treatments
during stretching, and by changing the direction and number of stretches.*!
In this way, particularized types of PET film are engineered to emphasize
certain of the essential characteristics common to all PET film: high tensile
strength, durability, heat resistance, good gas-barrier properties,
dimensional stability, chemical inertness, and clarity.

In our opinion, these common characteristics are such that respondents
have not been able to delineate clear dividing lines between the types of PET
film. Industrial PET film may be ultra-thin, or medium gauge, or relatively
thick. Even respondents cannot agree on the thickness of graphics PET film:
one respondent proposes that graphics film is 400 to 700 gauge, while another
asserts instead that it ranges from 92 to 1000 gauge.3? éome magnetic PET
film may be 48 to 142 gauge, while magnetic PET film for floppy disks may be
300 to 350 gauge.?® Further, all PET film has low debris levels.,** 1In

addition, all PET film is stretched to attain relatively high tensile

2 Toray’s prehearing brief at 24 (24 gauge or less); IIMAK's prehearing

brief at 2 (25 gauge or less for use in making thermal transfer ribbon).

30 gsouthwall’s prehearing brief at 9.

3 Report at A-4. Magnetic, industrial, and graphics PET film all appear to
receive additives to the molten base polymer. All types of PET film may be
primed or pretreated during the production process.

32 compare SKC’s prehearing brief at 19 (400-700 gauge) with Kolon'’s
posthearing brief at 3 (92-1000 gauge).

3 Compare SKC's prehearing brief at 19 (48-142 gauge) with Polyester (PET)
Film, Chemical Economics Handbook, SRI International 1988 at 580,1172L.

3 southwall's prehearing brief, exhibit D, Polyester Films, 12 Encyclopedia

of Polymer Science and Engineering at 205-206; Report at A-11.

10
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strength; tensilized magnetic PET film is stretched more to achieve a higher .
tensile strength.®® Further, all nontensilized magnetic PET film is balanced
PET film, as is PET film destined for all other end uses.?® - -

While some types of PET film are obviously different than other types,
the differing types of PET film physically represent gradations along a
spectrum of attributes ranging from the thinnest to the thickest, the clearest
to the most opaque, or the most balanced or unbalanced orientation because
there do not appear to be clear physical divisions between the proposed like
products.?

Interchangeability -- There is some indication in the record that some

types of PET film may be employed in different end uses.?®

The record shows,
however, that most PET films have distinct, mutually exclusive, end uses based
on purchaser requirements and are not generally substitutable for one another

in a particular end use.?®

Standing alone, this like product criterion
provides some support for a finding that there is more than one like product.
However, the record also indicates that there are as many as 150 different end

uses for PET film and, thus, potentially as many like products as dedicated

uses. Moreover, we have never viewed complete interchangeability as a

35 Report at A-5, n.6; Southwall’s prehearing brief, exhibit D at 199.

3¢ Ppetitioners’ prehearing brief, tab E at 4-6; Southwall’s prehearing brief,
exhibit D at 199.

37 Report at A-17.
38 petitioners’ prehearing brief at 25-28.
3 PReport at A-43

11
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definitive requirement for inclusion of multiple domestic products in singlg
like product.

Customer and producer perceptions -- Many, if not most, ené users -
believe that the PET film they use is different from all other PET film,
Magnetic PET film purchasers state that other PET films are not
interchangeable with the particular magnetic media PET film they purchase.*
Purchasers of ultra-thin PET film, optical grade PET film, and industrial PET
film used for hot-foil stamping all stated that no other PET film could be
used in their particular end product.“?

On the whole, U.S. producers view all PET film (excluding equivalent PET
film) as a continuum of PET film product, although even the petitioning U.S.
producers recognize the existence of different market segments within this PET
film. Du Pont does internal marketing analyses of different market segments®
and representatives of petitioners freely referred to the graphics,
industrial, magnetic, and packaging market segments when describing the

industry.**

4 gee, e,g., Industrial Nitrocellulose from Brazil, Japan, People’s Republic

of China, Republic of Korea, United Kingdom, West Germany, and Yugoslavia,
Inv. Nos., 731-TA-439-445 (Preliminary), Pub. No. 2231 (Nov. 1989) at 63

etraflucroethyle esi rom Ita nd Japan, Invs, Nos. 731-
TA-385-386 (Final), USITC Pub. 2122 (Aug. 1988) at 9-10 (product with a myriad
of end uses and somewhat different production processes was a single like
product) See also Asocoflores, 693 F. Supp. at 1168,

4  Hearing transcript (Tr.) at 128-38,

4 Ty, at 170 (Mr. Hood, Southwall), 176-77 (Mr. Aldous, IIMAK), 201 (Mr,
Kutsch, Foilmark).

43 gee Teijin's prehearing brief, Ex. 1 at 8-9 and Ex. 5.

4 gee, e,g., Tr. at 39-40,

12
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In sum, customers perceive a myriad of PET film like products while the
majority of U.S. producers view all PET film (exclusive of equivalent PET
film) as a continuous product. i o
Production processes, facilities, and employees*® ——- All PET film
shares basically the same production process of creation of a molten polymer,
extrusion of the polymer through a die, cooling of the polymer sheet on a
cooling drum, stretching in the machine and transverse directions, and

winding.®

The majority of U.S3. producers have common lines of production
regardless of the particular type of PET film being produced.®’ At these
firms, the same workers produce all types of PET film.“® While all production
lines may not be exactly the same, we do not find that the suggested
differences between production lines are significant because the basic
production line for all PET film is essentially the same.

Channels of distribution -- A1l PET film has basically the same channels
of distribution: in all market segments a substantial portion goes to
nonrelated end uses, a significant amount goes to related end users, and a

small amount to nonrelated distributors. While more magnetic PET film goes to

related end users than do other types of PET film, and no magnetic PET film

“  In making its like product determination, we focus on the production

facilities, equipment, and employees of U.S. producers. Information regarding
production processes of PET film in Japan and Korea is irrelevant in making
this determination.

4 Report at A-9-A-11.

47 Report at A-12. 3M stated that is has some dedicated lines for magnetic
PET film. Tr. at 121 (Mr. Kendall, 3M). As discussed below, Cronar® and
Estar® are produced on separate production lines in separate facilities.

4  Report at A-22.

13
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goes to nonrelated distributors, the general pattern of distribution of all
PET film is the same.*’

Price®® -~ In these investigations, the staff gathered pricing data on
twelve products, two from the packaging PET film segment, four from the
industrial PET film segment, two from the graphics PET film segment (one of
these products was also an industrial product), and five from the magnetic PET
film segment. During the period of investigation, prices in each market
segment covered generally the same range over the period of investigation.?
We find that these pricing data lend support to our conclusion that there is a
single like product to the extent that the consistently overlapping prices do
not support a multiple like product determination.

Thus, we determine that the general similarity in physical
characteristics, the general similarity in production processes and production
facilities, the single product perceptions of U.S. producers, and the similar
channels of distribution indicate that PET film (exclusive of equivalent PET

film) is a single like product in these final investigations.

4 Respondent Teijin’s assertion that the channels of distribution are

different because magnetic bage film end users do not purchase other types of
base PET film focuses too closely on particular end users. Distribution of a
product to the same class of purchasers here provides support for a single
like product definition.

30

The Commission considers price a like product criteria when it is
appropriate to do so. See, e.g., n From
ng;_gx Invs. Nos. 701—TA—302 731—TA—454 (Flnal) USITC Pub 2371 (Apr. 1991)

; Tnvs. Nos. 731- TA—aae’aso'(Flnal), USITC Pub
2312 (Sept. 1990) at 16.

51 Report at A~46 (Tables 22-27), A-51 (Tables 27-29).

14
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2. The like product also includes Cronar®, Estar®, and PET film =
equivalent to Cronar® and Estar® (equivalent PET film)

We also find that the like product should be broadened to include U.S._
produced equivalent PET film.

Physical characteristics -- At the end of the production process,
equivalent PET film is physically distinct from other PET film because it has
at least one of its surfaces coated with a resinous layer more than 0,00001-
inch thick.’? We find that equivalent PET film is & particularized type of
PET film destined for the graphics market that contains the essential
characteristics discussed above common to all PET film, in addition to its
specialized adhesive characteristics.

Interchangeability ~- As with other PET film, equivalent PET film
requires further coating in order to be incorporated into downstream products.
It does not appear that other PET film may be substituted for equivalent PET
film in the production of these downstream film products. The record also
shows, however, that equivalent PET film has other minor uses and may be
substituted in these end uses by other PET film.%® Broadly speaking,
equivalent PET film is used in the same general way as graphics PET film, as a
substrate for down-stream (photo)graphic products. As with most other PET
film, however, other PET film cannot substitute for the specific end uses to

which most equivalent PET film is put.

52 Report at B-40.

33 Southwall’s prehearing brief at 28; Tr. at 191 (Mr. Bailey, Labelon)

15
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Channels of distribution -- Almost all equivalent PET film is consumed
captively by U.S. producers, and, thus is transferred to related end users.>*
Although a significant portion of other PET film is consumed by rélated en&
users, the majority of other PET film is sold to nonrelated end users.>®
Thus, the channels of distribution of equivalent PET film are somewhat
different from those of other PET film.

Production processes —- We determine that the production processes and
equipment for other PET film and equivalent PET film are substantially the
same, but do not discuss this element of our analysis further in order to
protect business proprietary information. We note, however, that in contrast
to the production of other PET film, the majority of U.S. producers of
equivalent PET Tilm have dedicated facilities, machinery, and equipment for
this product.

We include equivalent PET film within the like product because both
groups of PET film share common physical characteristics, both groups are
produced using generally the same production process, and because equivalent
PET film has generally the same end use as certain PET films destined for the
graphics submarket. The term "PET £ilm" as used in the rest of these views

refers to all PET film, including equivalent PET film.

34 For this reason, prices of<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>