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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-465, 466 and 468 (Final)

SODIUM THIOSULFATE FROM THE FEDERAL REPUBLIC OF GERMANY.'TQEV
PEOPLE’S REPUBLIC OF CHINA, AND THE UNITED KINGDOM

termi o

On the basis of the record® developed in the subject investigations, the
Commission unanimously determines, pursuant to section 735(b) of the Tariff
Act of 1930 (19 U.S.C. § 1673d(b)) (the act), that an industry in the United
States is materially injured by reason of imports from the Federal Republic of
Germany, the People’s Republic of China, and the United Kingdom of sodium
thiosulfate, provided for in subheading 2832.30.10 of the Harmonized Tariff
Schedule of the United States, that have been found by the Department of

Commerce to be sold in the United States at less than fair value (LTFV).

ackgrou

The Commission 1ns£i:uted these investigafions effective October 16,
1990, for the Federal Republic of Germany and the United Kingdom and effective
December 12, 1990, for the People‘s Republic of China, following preliminary
determinations by the Department of Commerce that imports of sodium
thiosulfate from the subject countries were being sold at LTFV within the
meaning of section 733(a) of the act (19.U,S.C. § 1673b(a)). Notice of the
institution of the Commission’s investigations and of a public hearing to be
held in connection therewith was given by posting copies of the notices in the
Office of the Secretary, U.S. International Trade Commission, Washington, DC,

and by publishing the notices in the Federal Register of October 31, 1990 (55

! The record is defined in sec. 207.2(h) of the Commission‘’s Rules of
Practice and Procedure (19 CFR § 207.2(h)).



F.R. 45870) for the Federal Republic .of Germany and the United Kingdom and
December 27, 1990 (55 F.R. 53204) for the People’s Republic of China. The
hearing was held in Washington, DC, on January 4, 1991, and all persons who

requested the opportunity were permitted to appear in person or by counsel.



VIEWS CF THE COMMISSION

On the basis of the record developed in these final investigations, we
determine that an industry in the United States is materially injured by
reason of imports 6f sodium thiosulfate from the Federal Republic of Germany,
the People’s Republic of China and the United Kingdom,! that the Department of
Commerce has determined to have been sold in the United States at less than

fair value.

I. Like Product and Domestic Industry

In order to determine whether a domestic industry has been materially
injured or threatened with material injury, the Commission must first
determine the domestically produced product which is "1like" the imports under

investigation.? The statute defines "like product" as "a product which is

! Imports of sodium metabisulfite were included in the scope of the
preliminary investigations, which also included imports of both allegedly
dumped and allegedly subsidized sodium thiosulfate and sodium metabisulfite
from Turkey. However, the Commission determined that there was no reasonable
indication that an industry in the United States was materially injured or
threatened with material injury, or that the establishment of an industry in
the United States was materially retarded, by reason of the imports from
Turkey of sodium metabisulfite and sodium thiosulfate and made a negative
preliminary determination with respect to imports from all the countries of

sodlum metablsulflte- .$_e_e mwmmmmmgm

United Kingdom, Tnvs. Nos. 701-TA-303 731-TA-465-468 (Prellm:mary). usrrc |
Pub. 2307 (Aug. 1990).

219 U.S.C. § 1677(4)(A).
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like, or in the absence of like, most similar in—éharacteristics and uses
with, the article subject to an investigation."® The Department of Commerce
(Commerce) has defined the imported merchandise which is subject to these
final investigations as
all grades of sodium thiosulfate, in dry or liquid form, used primarily
to dechlorinate industrial waste water. The chemical composition of
sodium thiosulfate is Na,S,0,. Sodium thiosulfate is currently
classifiable under Harmonized Tariff Schedule (HTS) subheading
2832.30.1000.4
The Commission’s like product determination is essentially a factual
one, made on a case-by-case basis.® The Commission traditionally considers
such factors as (1) physical characteristics, (2) uses, (3) interchangeabil-
ity, (4) channels of distribution, (5) customer and producer perceptions,
(6) common manufacturing facilities and employees, (7) production process, and

(8) price.®

No single factor is dispositive and the Commission may consider
other factors it deems relevant based on the facts of a given investigation.

The Commission has found minor variations to be an insufficient basis for

3 1d4. § 1677(10).

“ Final Determinations of Sales at Less Than Fair Value: Sodium
Thiosulfate from the Federal Republic of Germany and the United Kingdom, 55
Fed. Reg. 51,749 (Dec. 17, 1990) and Final Determination of Sales at Less Than
Fair Value: Sodium Thiosulfate from the People’s Republic of China, 56 Fed.
Reg. 2,904 (Jan. 25, 1991).

5 See, e.g., Asociacion Colombiana de Exportadores de Flores v. United
States, 693 F. Supp. 1165, 1169 & n.5 (Ct. Int’l Trade 1988); Sweaters Wholly
or in Chief Weight of Manmade Fibers from Hong Kong, the Republic of Korea,

and Taiwan, Invs. Nos. 731-TA-448-450 (Final), USITC Pub. 2312 (Sept. 1990),
at 4,

6 See Sweaters at 4-5; Industrial Ni i
People’s Republic of China, the Republic of Korea, the United Kingdom, and

West Germany, Invs. Nos. 731-TA-439-444 (Final), USITC Pub. 2295 (June 1990),
at 4.
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finding separate like products. Rather, the Commission has looked for clear
dividing lines among articles.’

In the preliminary investigations, the Commission found two separate
like products: sodium metabisulfite and sodium thiosulfate.®? As a
consequence of that determination, the Commissi;n found two domestic
industries, comprising the producers of the respective compounds.®’ The
Commission reached a negative preliminary determination with respect to sodium
metabisulfite.!® The petitioner maintains that the Commission should find one
like product in these final investigations: all sodium thiosulfate regardless

of grade or form.!!

The sole respondent who has taken part in these final
investigations, a producer in the United Kingdom, opted not to appear at the
hearing or file briefs!? and has proffered no final position on this or any
other possible issues during the final investigations.

In light of the overall similarity in uses, channels of distribution,

customer and producer perceptions, production process, and price of all grades

7 sweaters at 5; Industrial Nitrocellulose at 4.
® Preliminary Determination at 9.
9 1d. at 10-11.

10 Acting Chairman Brunsdale reached a negative determination regarding
imports of sodium metabisulfite from Turkey and the PRC, but concluded that
there was a reasonable indication of harm to the domestic industry by reason
of imports from Germany and the UK sold at less than fair value. With respect
to imports of sodium thiosulfate from the three countries involved in these
final investigations, she concluded that there was no reasonable indication of
material injury. Views of Chairman Anne E. Brunsdale Dissenting in Part,
Preliminary Determination at 34,

11 Posthearing Brief Filed on Behalf of the Calabrian Corporation at 2
(Jan. 10, 1991) (Posthearing Brief); Prehearing Brief Filed on Behalf of the
Calabrian Corporation at 3-4 (Dec. 28, 1990).

12 See Letter from Ryan Trainer to Kenneth R. Mason (Jan. 3, 1991).
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and forms of sodium thiosulfate, we again define the like product to be all
sodium thiosulfate, regardless of form or grade, as we did in the preliminary

investigations.

II. Condition of the Industr o

In assessing‘the condition of the domestic industry, we consider, among
other factofs; U.S. consumption, production, shipments, capacity utilization,
inventories, employment, wages, financial performance, capital investment, and

research and development expenditures.!*

No single factor is dispositive and
in each investigation we consider the particular nature of the industry
involved and the relevant economic factors that have a bearing on the state of

the industry.!® Before describing the condition of the industry in these

final investigations, we note that much of the information on which we base

13 Acting Chairman Brunsdale joins in this discussion of the condition of
the domestic industry. However, she does not reach a separate legal
conclusion regarding the presence or absence of material injury based on this
information. While she does not believe an independent determination is
either required by the statute or useful, she finds the discussion of the
condition of the domestic industry helpful in determining whether any injury
resulting from dumped or subsidized imports is material. See Certain Light-
Walled Rectangular Pipes and Tubes from Taiwan, Inv. No. 731-TA-410 (Final),

USITC Pub. 2169 (March 1989), at 10-15 (Views of Chairman Brunsdale and Vice
Chairman Cass).

14 See 19 U.S.C. § 1677(7)(C) (iii).

5 see id., which requires us to consider the condition of the industry
within the context of the business cycle and conditions of competition that
are distinctive to the affected industry. See also H.R. Rep. No. 317, 96th
Cong., 1lst Sess. 46 (1979) ("[i]t is expected that in its investigation the
ITC will continue to focus on the conditions of trade and development within
the industry concerned"); S. Rep. No. 249, 96th Cong., 1lst Sess. 88 (1979)
("[ilt is expected that in its investigation the Commission will continue to

focus on the conditions of trade, competition, and development regarding the
industry concerned"). .
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our decision is designated business proprietary and thus our discussion must
be general in nature.

Because imports of sodium thiosulfate were not separately reported in
official statistics prior to January 1, 1989, data on U.S. consumption derived
from such statistics are not available for 1987 and 1988. Data based on
questionnaire responses received bylthe Commission show that U.S. consumption
increased annually during 1987-89, then declined in January-September 1990, as
compared to Januéry-September 1989.'® U.S. production and producers’ domestic
shipments followed the saﬁe trend, increasing annually during 1987-89 and
declining in January-September 1990, relative to the same period in 1989.Y
End-of-period capacity increased from 1987 to 1989, but remained unchanged in
January-September 1990, as compared to January-September 1989. There remained
substantial unused capacity to produce sodium thiosulfate throughout the
period of investigation.!®

U.S. producers’ end-of-period inventories increased substantially from
1987 to 1988, then declined in 1989 and during the interim period January-
September 1990, relative to the‘same period in 1989.!° The average number of
production workers declined substantially in January-September 1990, as

compared to January-September 1989. Throughout the period of investigation,

16 Report at A-6 and Table 2.
17 1d. at A-7 and Tables 3 and 4.
18 1d., Table 3; B-16, App. D.

19 14. at A-8 and Table 5.
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the trends for hours worked, productivity and a&érage hourly compensation,
while mixed, also indicate a troubled industry.?°

Whilé we are prohibited from discussing business proprietary information
in this public document, we note that the financial condition of the U.S.
producers was indicative of injury. Operating income and loss data, net sales
totals, capital investment figures, and data for research and development
expenditures portray a weakened industry.?! In particular, we note that the
income/loss data depict a domestic industry which has been damaged?? and in
which the producers have been unable to recoup a reasonable return on their
capital investment, a situation which is steadily worsening.?®

Accordingly, based on the data available in these investigations, we
find that the domestic industry is materially injured. The poor financial
condition of the industry, significant underutilization of capacity and
declining number of production workers, together with recent trends in
domestic production, domestic shipments, and other employment data on hours

worked, form the basis for this conclusion.

III. Cumulation
In determining the existence of material injury to a domestic industry,

the Commission is to assess, in part, the volume and effect of imports of the

20 14. at A-8 and Table 6; A-9, Table 7.

21 1d. at A-9 to A-10 and Table 9; A-11, Table 12.

22 We would like to point out that the financial data changed significantly
from that reflected in the Prehearing Report as a result of on-site

verification of domestic producers’ questionnaire responses. Id. at A-9.

23 1d. at A-10, Tables 9 and 11.
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merchandise which is the subject of the investigagions. The statute provides
that, for this purpose,

the Commission shall cumulatively assess the volume and effect of -

imports from two or more countries of like products subject to

investigation if such imports compete with each other and with like

products of the domestic industry in the United States market. 24
Imports are cumulated if they meet three criteria: (1) they must compete with
other imported products and with the like domestic product; (2) they must be
marketed within a reasonably coincidental period; and (3) they must be subject
to investigation.?® In deciding whether there is competition among imports
and between imports and the like product, the Commission has traditionally
looked to several factors: (1) the degree of fungibility of imports from
different countries and between imports and the domestic like product,
including consideration of specific customer requirements and other quality
related questions; (2) the presence of sales or offers to sell in the same
geographical markets of imports from different countries and the domestic like
product; (3) the existence of common or similar channels of distribution for

imports from different countries and the domestic like product; and (4)

whether imports are simultaneously present in the market.?¢

219 U.S.C. § 1677(7)(C) (iv).

2> see, e.g., Chaparral Steel Co, v. United States, 901 F.2d 1097, 1101
(Fed Cir. 1990), swga;_e_:g at 35-36; AWM&LMM

Republ il

Kingdom, Ivs Nos. 303-TA-19 & 20 731-TA-391-399 (Fmal) "USITC Pub. 2185
(May 1989), at 61,

® See Certain Cast Iron Pipe Fittings from Brazil, the Republic of Korea
d Talwan, Invs. Nos. 731-TA-278-280 (Final), USITC Pub. 1845 (May 1986),
, Fundicao Tupy S.A, v. United States, 678 F. Supp. 898 (Ct. Int’'l
Trade) aff’'d, 859 F.2d 915 (Fed. Cir. 1988); see also Sweaters at 35 n.105;
Industrial Nitrocellulose at 12; Antifriction Bearings at 62,
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These factors provide the Commission with a framework for determining
whether the imports compete with each other and with the domestic like
product, although no single factor is determinative and the list is not

exclusive.?’

The Federal Circuit and the Court of the Internaticnal Trade
have found that the competition requirement is satisfied so long as there is a
"reasonable overlap" in the domestic market among imports and between imports
and the like product.?®

In the preliminary investigations, the Commission determined to assess
cumulatively the volume and price effects of imports of the three countries
subject to these final investigations.?? Although the German and UK
respondents argued during the preliminary investigations that the qualitative
differences between their imports and the domestic product were such that the
products were not fungible, the Commission found sufficient evidence in the
record that the imports did compete with each other and with domestically
produced sodium thiosulfate.?°

In these final investigations, petitioner asserts that the above-cited

requirements for cumulation are again satisfied. Based on evidence in the

27 See Wieland Werke, AG v, United States, 718 F. Supp. 50, 52 .(Ct. Int’l

Trade 1989); Granges Metallverken AB v, United States, 716 F. Supp. 17, 19
(Ct. Int’l Trade 1989).

28 Wieland Werke, AG v, United States, 718 F. Supp. at 52 (completely

overlapping markets are not required); Granges Metallverken AB v, United
States, 716 F. Supp. at 22 (only evidence of reasonable overlap in competition

is necessary); Florex v, United States, 705 F. Supp. 582, 592 (Ct. Int’l Trade

1989) (complete overlap not required); see also Fundicao Tupy S.A. v, United
States, 678 F. Supp. at 902 (sufficient evidence of overlap in record to

justify conclusion of competition among imports and between imports and like
product) .

2% Preliminary Determination at 19.

30 I_d_.
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record, all of which is designated business propriet;iy information and cannot
be disclosed in this opinion, we are in agreement. Thus, we find that while
there are some perceived quality differences between the imports and the
domestic product, there is sufficient evidence that they are comparable in
quality and essentially fungible.®!

Section 1330 of the Omnibus Trade and Competitiveness Act of 1988
provides that the Commission is not required to cumulate imports if it
determines that the imports are negligible and have no discernible adverse
impact on the domestic industry.?? In making this determination, the
Commission is to consider all relevant economic factors, including whether

(I) the volume and market share of the imports are negligible,

(IT) sales transactions involving the imports are isolated and

sporadic, and

(III) the domestic market for the like product is price sensitive by

reason of the nature of the product, so that a small quantity of imports

can result in price suppression or depression.??
The legislative history states that the Commission is to apply this exception
narrowly and that it is not to be used to subvert the purpose and general
application of the mandatory cumulation provision of the statute. Further,
whether imports are negligible may differ from industry to industry and for
that reason the statute declines to specify a numerical definition of
negligibility.

No issue was presented in the preliminary investigations as to whether

the imports now under investigation are negligible. The data gathered during

these final investigations show that in terms of share of U.S. consumption,

3 see, e.g., Report at A-20.

32 19 U.S.C. § 1677(7)(C) (v).
33 E- ‘
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imports from all of the countries were low in 1989 and interim 1990, although
imports from two countries increased substantially in January-September 1990,
as compared to the same period in 1989.%* Arguably, therefore, the question
arises as to whether imports from these countries are "negligible" and should
be excluded from cumulation. We conclude that such imports are not
negligible.

Thefe was a substantial increase during the first nine months of 1990 in
imports from the two countries with the smallest share of domestic
consumption.3® This fact, added to the fact that the domestic market for

6 and that there is no evidence in the

sodium thiosulfate is price sensitive?®
record that the sales of imports are only isolated and sporadic, indicates
that the imports from all of the countries involved in these final

investigations fail to qualify for the narrow statutory exception for

negligible imports,

3 Report at A-16,

3 1d.; see also jid. at Table 16 for import data derived from
questionnaires for earlier years of the period of investigation.

%% See text, infra at 16-17, for a discussion of price sensitivity.

Acting Chairman Brunsdale believes that imports and the domestic like
product are good substitutes and therefore that a decline in the price of
imported sodium thiosulfate would likely cause customers to switch. However,
she notes that the total quantity ef sodium thiosulfate demanded is not

responsive to changes in price. See Memorandum INV-0-029 (Feb. 4, 1991), at
12-13,
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IV. Material Injury b s \'4 orts?’

The statute requires that the Commission determine during its final
investigations whether a domestic industry is materially injured by reason of
the imported products." "Material injury" is defined as harm which is not
inconsequential, immaterial or ﬁnimportant.” An evaluation of its relevant
factors inciudes consideration of whether the volume of imports, or any
increase in that volume, is significant; whether there has been significant
price underselling of the imports as compared with the domestic products;
whether the imports otherwise depress prices significantly or prevent, to a
significant degree, price increases which otherwise would have occurred;
actual and potential decline in output, sales, market share, profits,
productivity, return on investments, and utilization of capacity; factors
affecting domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital, and
investment; and actual and potential negative effects on the existing
development and production efforts of the domestic industry.“® The Commission
may also consider other relevant economic factors so long as they are

identified and their relevance explained in full in the determination.“

% Acting Chairman Brunsdale does not join this portion of the Commission’s
opinion. Her analysis is set forth separately in her Additional Views.

% 19 U.S.C. § 1673d(b)(1).
% 1d. § 1677(7)(A).
“0 1d. § 1677(7)(C).
“ 1d. § 1677(7)(B).
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The Commission may consider alternative causes of injury, but is not to
weigh causes.“? The Commission need not determine that imports are the
principal or a substantial cause of material injury.“’ Rather, the Commission
is to determine whether imports are simply a cause of material injury.“

The quantity and value of cumulated imports increased rapidly from 1987
to 1989 and there was a very large increase in January-September 1990, based
. on questionnaire responses.“’ According to official statistics, imports in
January-September 1990 totaled approximately 2.5 million pounds (compared to
774,000 pounds during the same period in 1989), more than doubling the 1.0

million pounds shipped during the entire.year of 1989. The value of imports

from the three countries during January-September 1990 was more than three

“2 Citrosuco Paulista, S,A, v, United States, 704 F. Supp. 1075, 1101 (Ct.

Int’l Trade 1988). Alternative causes may include:
the volume and prices of imports sold at fair value, contraction in
demand or changes in patterns of consumption, trade, restrictive
practices of and competition between the foreign and domestic producers,
developments in technology, and the export performance and productivity
of the domestic industry.

S. Rep. No. 249, 96th Cong., 1lst Sess. 74 (1979). Similar language is

contained in the House Report. H.R. Rep. 317, 96th Cong., lst Sess. 47
(1979).

“3 vAny such requirement has the undesirable result of making relief more
difficult to obtain for industries facing difficulties from a variety of
sources; industries that are often the most vulnerable to less-than-fair-
value imports." S. Rep. No. 249, at 74-75.

“ LMI-la Metalli Industriale, S.p.A. v, United States, 712 F. Supp. 959,
971 (Ct. Int’l Trade 1989); Citrosuco Paulista, S.A. v, United States, 704 F.
Supp. at 1101; Hercules, Inc. v, United States, 673 F. Supp. 454, 481 (Ct.
Int’l Trade 1987); British Steel Corp. v, United States, 593 F. Supp. 405, 413
(Ct. Int’'l Trade 1984); see also Maine Potato Council v, United States, 613 F.
Supp. 1237, 1244 (Ct. Int’l Trade 1985) (Commission must reach an affirmative

determination if it finds that imports are more than a de minimis cause of
injury).

4 Report at A-15, Table 15.
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times as great as for January-September 1989.%¢ Likewise, the cumulated
imports’ share of consumption more than tripled when the same periods are
compared,“’ which is significant in light of the price sensitivities.
There were several indications of adverse price effects caused by the
imports. First, there was significant underselling by the importers.“® The
margins of underselling ranged up to over 30 percent; varying according to the

9 While the evidence is somewhat

type of product, the importer and the year.*
mixed,®® we find that the information in the record is sufficient to form the
basis for our finding that the underselling is significant. The Commission

has also confirmed a number of instances of sales and revenues lost to lower

import prices.®!

There is uncontested evidence provided by the petitioner of
price depression regarding the pentahydrate form of sodium thiosulfate.®?
Although domestic list prices have increased since 1988, these prices do
not reflect commercial reality due to the necessity to provide customers with
discounts of up to 20 percent or more of the list price in order to meet lower
3

import prices.3® The market price did rise during the interim period in 1990,

“ Id. at A-14 to A-15.

47 1d4. at A-16.

“ Id. at A-21 to A-22 and Tables 17 and 18.
“ Id. at A-21.

50 See id. at A-22.

51 1d. at A-24,

52 Tr. at 15.

3 Tr. at 15-17, 44-45; see also Report at A-17 and B-16, App. D.
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after having been stagnant for the preceding three years.’* However,
importérs responded by underselling the domestic producers and capturing a
significant»ghare of the U.S. marke;.ss_ Despite annual increases in U.S.
consumption of sodium thiosulfate from 1987 to 1989, the domestic indust;y's
financial position remained extremely poor during the period of investigation.
This fact is due in large part to the LTFV imports, especially during the
interim 1990 period.

The large increase in imports is especially significant in light of the
price sensitivity of the market for sodium thiosulfate. The reason this is a
price sensitive product is due to the interaction of the price elasticity of
demand for sodium thiosulfate and the substitutability of the domestic product
for the imported product.

There are no close substitutes for sodium thiosulfate. The demand for
the services for which sodium thiosulfate is used, water dechlorinization, oil
field services, and photographic processing, are largely price inelastic.
Sodium thiosulfate also accounts for a relatively small share of the total
cost of these services, In economic terms, the demand elasticity for sodium

thiosulfate is price inelastic.®’

As a result, any increase in imports will
have a larger effect on the U.S. market price for sodium thiosulfate, and

hence on the price of the domestic product.

54 Report at A-21, Table 17 and A-22, Table 18.
55 1d.; A-16.
56 1d. at A-6, Table 2.

37 Memorandum INV-0-029 (February 4, 1991), at 12-13.
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Furthermore, sodium thiosulfate is a commodity chemical. The imported
product is easily substituted for the domestic product. In economic terms,
the elasticity of substitution between the imported and the domestic product
is high.%8

The fact that demand for sodium thiosulfate is price inelastic and that
imports are easily substituted for the domestic product leads to a conclusion
that the market for sodium thiosulfate is price sensitive. Therefore, one
would expect that the increase in imports would have a greater negative impact
on the domestic producers than if this were not a price sensitive market.
This impact on the domestic producers is borne out by their dismal financial
performance at the time imports were increasing in both volume and market

share.>®

The other indicators of injury discussed above also reveal the
effects of imports upon domestic producers. We therefore find that imports

are a cause of the injury suffered by the domestic producers.

Conclusion
For all the reasons set forth above, we determine that the U.S. sodium
thiosulfate industry is materially injured by reason of imports from the
Federal Republic of Germany, the People’s Republic of China and the United

Kingdom.

58 1d4. at 10-11.

3% Report at A-10, Table 9.






ADDITIONAL VIEWS OF ACTING CHAIRMAN -ANNE E. BRUNSDALE

Sodium Thiosulfate from the Federal Republic of Germany, the
People's Republic of China, and the United Kingdom

Inv. No 731-TA-465, 466, and 468 (Final)

I concur in the Commission's determination that the domestic
industry producing sodium thiosulfaté is materially injured by
reason of dumped imports from the'Federal Republic of Germany
(FRG), the People's Republic of China (PRC), and the United
Kingdom (UK).' I join in the majority's discussionbof like
product, domestic industry, cumulation, and condition of the
industry.? My reasons for concluding that material injury is by
reason of the subject imports, however, differ from those of the ,

majority.

Comments on_the Prelimina;x

In the preliminary invéstigation regarding sodium thiosulfate, I
voted negative, basing tﬁat decision on the Commission's
interpretation of the statute. That interpretation allows a

negative determination only when (1) the record contains clear

! Material retardation of the establishment of an industry in

the United States is not an issue in this case.

’I do not reach a separate legal conclusion concerning the
presence or absence of material injury based on the information
contained in the condition of the industry section. While I
believe an independent determination is neither required by the
statute nor useful, I find the discussion of the condition of the
industry helpful in determining whether any injury resulting from
the dumped imports is material.
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ahd convincing evidence that there is no material injury or
threat thereof to a domestic industry and--(2) there is no
likelihood that evidence of such injury will be developed through
further investigation.? I have discussed the application of the
preliminary standard extensively in prior opinions.‘

This is tﬁe first case in which I voted negative in the
preliminary investigation and later found material injury in the
final investigation. My decision to vote in the affirmative,
however, is not based on any information that was missing in the
preliminary investigation. The record at the time of the
preliminary was fairly complete. Rather, evidence on which I
based my preliminary determination has changed substantially in
the intervening months. At the time of the Commission's
preliminary vote, the level of import penetration was extremely
low and had been low throughout the period of investigation.
There was no reasonable indication that the level of import
penetration would increase to the point where imports would
become injurious. Indeed, even with the dramatic increase in
import penetration, I find this case to be a very close call.

The reasonable indication standard could in no way be

interpreted to include the type of unanticipated changes involved

® See American Lamb Co. v. United s;ates , 785 F.2d 994 (Fed.
cir. 1986).

' See New Steel Rails from Canada, Inv. No. 731-TA-422
(Prellmlnary), USITC Pub 2135 (November 1988) at 55-68 (Views of
Acting Chairman Anne E. Brunsdale) and Electromechanical Digital
Counters From Brazil, Inv. No. 731-TA-453 (Preliminary), USITC
Pub 2273 (April 1990) at 23-31 (Dissenting Views of Chairman Anne
E. Brunsdale).

.
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in this case. If it did, we could save the parties and the
Commission a lot of time and effort and the taxpayers a lot of

money by simply dispensing with preliminary investigations.’®

Evaluating the Effect of Dumped Imports
on the Domestic Industry

In considering whether or not an industry is materially injured
by reason of the dumped imports, the Commission is required to
consider (1) the volume of subject imports, (2) the effect of
those imports on the price of the domestic like product, and (3)
the impact of the subject imports on domestic producers.®

I do not interpret the statute to require that an industry
be "unhealthy" in an absolute sense in order to qualify for
relief. Such a standard could cause an industry to delay seeking
relief until it is too late to recover from the effects of the
dumping. Rather, I interpret the statute to allow any firm that
is materially injured by dumped imports to qualify for relief --
even if that firm is making a profii and otherwise shows signs
of "health."

Nor am I of the opinion that the presence of dumped imports
concurrent with negative trends in the domestic industry is

sufficient to establish causation. Domestic firms will sell more

® Thus, I do not think my initial decision was in error. Had the
Commission majority rendered a negative determination in the
preliminary investigation, the proper course for petitioner would
have been to refile its petition, highlighting the surge in
imports.

® See 19 U.S.C. 1677(7) (B).
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if imports are not present in the market. In that sense imports
could always be viewed as "a cause" of injury, nearly always
precluding a negative determination in cases where an industry is
"unhealthy." The statute, however, specifies that material
injury must be by reason of dumped imports.

In order to establish causation, I estimate what the
condition of the domestic industry would have been, absent the
dumped imports, and compare it to the actual condition of the
industry. Using simple economic analysis, I organize the
information on the record in such a way that effects of the
dumped imports can be isolated. That is the only way that I can
be sure that other causes of injury are not incorrectly
attributed to the dumped imports.

Specifically, in this case I analyze (1) the degree to which
overall demand for sodium thiosulfate responds to changes in
price, (2) the degree to which the subject imports and the
domestic like product are substitutable, and (3) the degree to

which domestic supply responds to changes in price.’

7’ For a more thorough discussion of my analysis, see Internal

Combustion Forklift Trucks from Japan, Inv. No. 731-TA-377
(Final), USITC Pub. 2082 (May 1988), at 66-83 (Additional Views
of Vice Chairman Anne E. Brunsdale); see also Color Picture
Tubes from Canada, Japan, the Republic of Korea, and Singapore,
Invs. Nos. 731-TA-367-370 (Final), USITC Pub. 2046 (December
1987), at 23-32 (Additional Views of Vice Chairman Anne E.
Brunsdale); Cold-Rolled Carbon Steel Plates and Sheets from
Argentina, Inv. No. 731-TA-175 (Final) (Second Remand), USITC
Pub. 2089 (June 1988), at 31-51 (Additional Views of Vice
Chairman Anne E. Brunsdale). The Court of International Trade
has also discussed with approval the use of elasticities. See
Copperweld Corp. v. United States, No. 86-03-00338, slip op. 88-
23, at 45-48 (Ct. of Int'l Trade, February 24, 1988); USX Corp.
(continued...)
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Import Penetration and Dumping Margins. Two factors that are

important in determining the effect of dumping on domestic
industry are the share of the domestic market accounted for by
the unfairly traded imports and the size of the dumping margin.
The higher the dumping margin, the greater the extent to which
the price of the subject imports is likely to be reduced by the
dumping. The larger the market share of unfairly traded imports,
the greater the effect of that price reduction’on the demand for
the products sold by domestic producers.

In this case, the subject imports account for a relatively
small share of the domestic market, but they have increased
substantially during the interim period.® The Commerce
Department determined that during its period of investigation
(February to July 1990) the dumping margins ranged from 25.6
percent to 100.4 percent, with a trade-weighted dumping margin of
about 55 percent. Commerce's determination was based on the

petitioner's estimate of the dumping margin.’®

Demand Analysis. There are two factors that are important in

’(...continued)

v. United States, 12 CIT , slip op. 88-30, at 19 (March 15,
1988): Alberta Pork Producers' Marketing Board v. United States,
11 CIT , 669 F.Supp. 445, 461-65 (1987).

® The actual level of import penetration is confidential, but in
my preliminary determination I characterized import penetration
as extremely small. '

° Respondents chose not to participate in the Commerce
Department's investigation.
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considering the effect of dumping on the demand for the domestic
like product --the substitutability of the domestic like product
and the subject imports and the effect of a change in price on
the total demand for that product. If the products are close
substitutes, customers would be likely to switch from buying the
domestic like product to buying the imported product in response
to a change in their relative price.!® Furthermore, if a small
decline in.price leads to a large increase in demand for a
product, then it is likely that dumped imports would result in
increased domestic consumption, rather than replacing sales that
would otherwise have been made by the domestic producers.11
While chemicals such as sodium thiosulfate are generally
commodity products, the record shows that consumers perceive
unality differences in the products offered by domestic and
foreign firms. There is a general consensus that the quality of

imports from the PRC is lower and that the quality of imports

19 substitutability can be determined by examining the elasticity
of substitution, an economic concept defined as the percentage
change in the ratio of the quantities of two products demanded
divided by the percentage change in their relative price. A
positive elasticity of substitution indicates that goods are
substitutes. The higher the elasticity of substitution, the
closer the goods are . as substitutes. For a more explicit
definition of the elasticity of substitution, see Forklift
Trucks, supra, note 4, at 75-76; Color Picture Tubes, supra, note
4, at 25-26.

! This economic concept is known as the elasticity of demand.

To be more exact, the elasticity of demand is defined as the
percentage change in the quantity of a good demanded divided by
the percentage change in its price, all other things being equal.
If demand is elastic (that is, if the elasticity of demand is
greater than 1), consumers will increase their total expenditures
on a product when its price falls.
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from the FRG is as high or higher than the domestic like product.
Some disagreement exists about the quality of sodium thiosulfate
produced by UK firﬁs and certain domestic firms.

Among those consumers that acknowledge quality differences
between imports and the domestic like product, however, some
claim that high quality is not important for their particular
application. This implies that quality differences do not limit
substitutability to any great extent.

In additién, there are longer lead times required for
delivery of the imported product. While this may also limit
substitutability, evidence on the record shows that lead time is
not a crucial factor in purchaser's decisions.

Staff suggests that while imports from the PRC and the UK
are fairly good substitutes for domestic sodium thiosulfate, the
product from the FRG is an even closer substitute. On balance, I
am of the view that sodium thiosulfate from the FRG and the UK
are good substitutes for the domestic product, while the Chinese
chemical is less substitufable.12

The evidence also suggests that the quantity of sodium
thiosulfate demanded in the domestic market is not particularly
responsive to changes in price for two basic reasons. First, it

has no close substitutes, so that purchasers cannot buy another

2 staff's estimates of the elasticity of substitution -- 2 to &

for the PRC and the UK and greater than 4 for the FRG seem
reasonable. I would guess that the PRC is at the lower end of
the range and the UK and FRG are at the upper end, i.e. 4 or 5.
Neither petitioner nor respondents commented on these
elasticities.
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chemical if the price of sodium thiosulfate rises and vice versa.
Second, sodium thiosulfate is used in water treatment, oil field
services, and photographic applications. A change in the price
of sodium thiosulfate is not likely to affect the demand for its
end use products. Staff concludes based on these factors that
the responsiveness of demand to changes in price is likely to be

limited. I agree with that assessment.®?

The Supply of Domestic Sodium Thiosulfate. In order to assess

the effect of dumping on the domestic volume of domestic
production and the prevailing price, one must ascertain how the
domestic industry would respond to an increase in the price of
sodium thiosulfate.'*

Generally, if the quantity of domestic output is not
responsive to price changes--that is, if a slight increase in
price causes domestic firms to increase the quantity they produce
by only a small amount--then dumping would have little effect on
domestic output, but a relatively large effect on domestic
prices. On the other hand, if domestic firms are highly
responsive to price increases, then dumping would have a greater

effect on the volume of output than on domestic prices. The

13 staff estimates the elasticity of demand for sodium

thiosulfate to be between .5 and 1. I agree with their
assessment. Neither petitioner nor respondents commented on
these elasticities.

* This economic concept, the elasticity of supply, is defined as
the percentage change in the quantity of a good supplied divided
by the percentage change in its price, all other things being
equal.
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supply response can be evaluated by looking at the extent of
excess capacity, the ease with which capaéity could be added or
reduced, the availability of alternative markets, and the ease of
entry and exit from the U.S. market. Staff estimates that
domestic supply would be fairly responsive to price changes,
based principaliy on evidence of excess capacity and ease of
entry into the market.!®

In these circumstances, one can clearly see the impact of
the subject imports on the domestic industry. As discussed
above, purchasers of sodium thiosulfate demand a given quantity
of the chemical to use in specific applications for which sodium
thiosulfate has no close substitutes. One can readily deduce
from this evidence that if the quantity of imported sodium
thiosulfate -- particularly dumped imports -- were restricted,
domestic sales would increase and the price would tend to rise.

I do not adopt the view usually advocated by a majority of
the Commissioners and by petitioner in this case that evidence of
underselling is particularly relevant to the price effect of the
dumped imports. The Commission, in considérinq price depression
and suppression, often looks for evidence of underselling. 1In a
market where the dumped import price is consistently higher than
the domestic price, there may still be price suppression or
depression. Similarly, a lower price for the import is not

necessarily evidence of price suppression. The conclusion

1* staff estimates the domestic supply elasticity to be between 3
and 5. See Elasticities Memo, p. 7. Respondents and Petitioner
offered no comments on domestic elasticity of supply.
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depends on the relative quality and sales terms of the various
products. -

In this case, for’example, imports f:om the PRC are both of
lower quality and require longer lead times than the domestic
like product. I can hardly imagine why anyone would purchase
such a product at a price that was equal to or higher than the
domestic like-product's. In such a case, while there may be
underselling, its existence is not particularly germane to the

issue of price suppression.

Conclusion

While I consider this case to be a close call, I conclude, based
on the evidence on the record, that the domestic industry
producing sodium thiosulfate is materially injured by reason of
imports from the PRC, FRG, and the UK. Imported sodium
thiosulfate is a reasonably close substitute for the domestic
like product and total demand appears to be fairly unresponsive
to changes in price. 1Indeed, even purchasers concede to having'
switched to the imported product based on its lower price.
Although the import's market penetration is small in this case,
it has grown extremely fast since the time of the preliminary
investigation and the dumping margin is fairly high. 1In
addition, the condition of the industry is such that it seems

vulnerable to injury from imports.
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INFORMATION OBTAINED IN THE INVESTIGATIONS
Introduction

On October 16, 1990, the U.S. Department of Commerce (Commerce) notified
the U.S. International Trade Commission and on October 19, 1990, published a
notice in the Federal Register (55 F.R. 42424) that it had preliminarily
determined that there is a reasonable basis to believe or suspect that sodium
thiosulfate! from the Federal Republic of Germany (Germany) and the United
Kingdom is being, or is likely to be, ‘sold in the United States at less than
fair value (LTFV) within the meaning of the Tariff Act of 1930. On December
12, 1990, Commerce notified the Commission that it had preliminarily
determined that sodium thiosulfate from the People‘’s Republic of China (China)
is being, or is likely to be, sold in the United States at LTFV. Accordingly,
effective October 16, 1990, the Commission instituted investigations Nos. 731-
TA-465 and 468 (Final) and, effective December 12, 1990, instituted
investigation No. 731-TA-466 (Final) under section 735(b) of the Act (19
U.S.C. § 1673d(b)) to determine whether an industry in the United States is
materially injured or threatened with material injury, or the establishment of
an industry in the United States is materially retarded, by reason of such
imports from Germany, the United Kingdom, and China.

Notice of the institution of the Commission’s final investigations and
of a public hearing to be held in connection therewith was given by posting
copies of the notices in the Office of the Secretary, U.S. International Trade
Commission, Washington, DC, and by publishing the notices in the Federal
Register of October 31, 1990 (55 F.R. 45870) and of December 27, 1990 (55 F.R.
53204). The Commission’s hearing was held in Washington, DC, on January 4,
1991.3 The Commission reported its final injury determinations to Commerce on
February 12, 1991.

~ : Background

On July 9, 1990, petitions were filed with the Commission and Commerce
by Calabrian Corp., Houston, TX, alleging that LTFV imports of sodium
thiosulfate from Germany, China, Turkey, and the United Kingdom are being sold
in the United States and that an industry in the United States is materially

! The products covered by these investigations are all grades of sodium
thiosulfate having the formula of NayS;03, including the anhydrous form (100
percent sodium thiosulfate by weight), the pentahydrate, and sodium
thiosulfate dissolved in an aqueous solution. Uses include water treatment
(as a dechlorinating agent for waste water in effluent streams), as a fixative
in photography, chrome leather tanning, and pulp and paper production. Sodium
thiosulfate is provided for in subheading 2832.30.10 of the Harmonized Tariff
Schedule of the United States.

2 Copies of the Commission’s Federal Register notices are presented in
app. A; copies of Commerce’s Federal Register notices are presented in app. B.

A calendar of witnesses who appeared at the Commission’s hearing is
presented in app. C.
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injured and threatened with material injury by reason of such imports.*
Accordingly, effective July 9, 1990, the Commission instituted antidumping
investigations Nos. 731-TA-465-468 (Preliminary) under section 733(a) to
determine whether there is a reasonable indication that an industry in the
United States is materially injured or threatened with material injury, or the
establishment of an industry in the United States is materially retarded, by
reason of such imports. As a result of those preliminary investigations, the
Commission, on August 23, 1990, notified Commerce of its affirmative
determinations with respect to Germany, China, and the United Kingdom and its
negative determination with respect to Turkey. Commerce, therefore, continued
its investigations on LTFV sales of sodium thiosulfate from Germany, China,
and the United Kingdom and terminated its investigation with respect to the
alleged LTFV sales from Turkey.5 The Commission has conducted no previous
investigations on sodium thiosulfate.

Nature and Extent of the LTFV Sales

Commerce made its final determinations on the LTFV imports with respect
to Germany and the United Kingdom on December 10, 1990, and, with respect to
China, on January 25, 1991. Commerce determined that imports of sodium
thiosulfate from Germany, China, and the United Kingdom are being sold in the
United States at less than fair value. The period of Commerce’s
investigations was February 1, 1990-July 31, 1990. Foreign producers failed:
to participate in Commerce’s investigations; therefore, using the best
information available (the Petitions), Commerce determined that the dumping
margins were 100.40 percent for Germany, 25.57 percent for China, and 50.13
percent for the United Kingdom, as presented in the following tabulation:

* The petitions also alleged that LTFV imports of sodium metabisulfite from
Germany, China, Turkey, and the United Kingdom are being sold in the United
States and that an industry in the United States is materially injured and
threatened with material injury by reason of such imports. As a result of
preliminary investigations the Commission, on August 23, 1990, notified
Commerce of its negative determinations with respect to sodium metabisulfite
from Germany, China, Turkey, and the United Kingdom and Commerce terminated
those antidumping investigations.

3 The petitions filed on July 9, 1990, by Calabrian Corp. also alleged that
imports of sodium thiosulfate and sodium metabisulfite from Turkey were being
subsidized by the Government of Turkey so the Commission instituted
investigation No. 701-TA-303 (Preliminary) concurrently with the antidumping
investigations to determine whether there is a reasonable indication that an
industry in the United States is materially injured or threatened with
material injury, or the establishment of an industry in the United States is
materially retarded, by reason of such imports. As the result of that
preliminary investigation, the Commission, on Augus