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UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. 731-TA-427 (Final)

CERTAIN TELEPHONE SYSTEMS.AND SUBASSEMBLIES THEREOF FROM KOREA

erminatio

On the basis éf the record! deveibped in the sﬁbjeét'investigation, the
Commission determines,? pursuant to section 735(b) of the Tariff Act of 1930
(19 U.5.C. § 1673d(b)) (the act), that an industry in the United Statesis
materially injured by reason of imports from Korea of certain.small business
telephone systems and subassemblies thereof,® provided for in subheadings
8504.40.00, 8517.10.00, 8517.30.20, 8517.30.25, 8517.30.30, 8517.81.00,
8517,90.10, 8517.90,15, 8517.90.30, 8517.90.40, and 8518.30.10 of the
Harmonized Tariff Schedule of the Unitéd States (previously in items 682.60,
684.57, 684.58, and 684.59 of the former Tariff Schedules of the United
States), that have been found by the Department of Commerce to be sold in the

United States at less than fair value (LTFV).

Background

The Commission instituted this investigation effective August 2, 1989,
following a preliminary determination by the Department of Commerce that
imports of certain small business telephone systems andlsubassemblies thereof

from Korea were being sold at LTFV within the meaning of section 735 of the act

! The record is defined in sec. 207.2(h) of the Commission’s Rules of Practice
and Procedure (19 CFR § 207.2(h)).
2 Chairman Brunsdale, Vice Chairman Cass, and Commissioner Lodwick dissenting.
3 For the purposes of this investigation, “certain small business telephone
systems and subassemblies thereof” are telephone systems, whether complete or
incomplete, assembled or unassembled, the foregoing with intercom or internal
calling capability and total nonblocking port capacities of between 2 and 256
ports, and discrete subassemblies designed for use in such systems. A
~ subassembly is “designed” for use in a small business telephone system if it
functions to its full capability only when operated as part of such a system.
. These subassemblies are defined as follows: control and switching equipment,
wvhether denominated as a key service unit, control unit, or cabinet/switch;
;-circuit cards and modules, including power supplies; and telephone sets and
consoles, consisting of proprietary corded telephone sets or consoles.




(19 U.S.C; § 1673&(a)). "Notice of the institution of the Commission’s
investigation and of a public hearing to be hela in connection therewith was
given by posting copies of the notice in the Office of the Seéretary, u.s.
International Trade Commisgion, Washingtop, DC, and by publishing the.notice in
the fgdg:ﬁl Register of August 16, 1939 (54 F.R. 33783). }The hearing was held
in Washington, DC,.on October 31, 1959, and allvpe:soné who‘requested the

opportunity were permitted to appear in person or by counsel. .



- VIEWS OF COMMISSIONER ECKES, COMMISSIONER ROHR,
’ AND COMMISSIONER NEWQUIST

' ~-On the basis of the information gathered in this final
investigation, we determine that the domestic industry producing
equipment dedicated for use in small business telephone systens
(SBTSs) is materially injured by reason of impo:ts from Korea
that the Department of Commerce (Commerce) has determined are
sold at less than fair value. ' Our determination is based, inter
alia, on the poor financial condition of the domestic ihdustry
.that is the result, at least in part, of the significant volume

and-market share of cumulated LTFV imports and their depressing

---and. suppressing effect on domestic prices and profits.

The rationale for our determination in this investigation is
- substantially the same as that set forth in our views in our
recent determinations regarding LTFV imports from Japan and
Taiwan, 1/ which are. incorporated herein by reference. It is
fundamental that Commission decisions in Title VII investigations
are sui generis becauee they are based upon the information of

record in a particular investigation and that information usually

. ...varies f:om'investigation to investigation. 2/ Neverthelese,

“inen that the record in this investigation is virtually

.;/ See Certaln Telephone Systems and Subassemblies Thereof from
Japan and Taiwan, Inv. Nos. 731-TA-426 and 428 (Final), USITC
Pub.- 2237 (November 1989) (Views of Commissioner Eckes,
Commiss1oner Rohr, and Commissioner Newquist).

2/ See‘CitrOSﬁcb'Paulista v. United States, 704 F. Supp. 1075,
1087 (CIT 1988).
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identical with the record in our recent investigations of Japan
and Taiwan, 3/ that the Commission thoroughly discussed all the
relevant issues in its determinations regarding imports from
Japan and Taiwan, and that the submissions of the respondents
raise essentially the same issues that werejdiSposed of in our
prior determinations, we do not repeat in detail that: analysis

here.

I. Like Product and the Domestic Industry

'In our preliminary determination, and in the final
determinations regarding LTFV imports from Japan and Taiwan, we
found one domestic like product, consisting of'"all equipment
dedicated for use in a small business telephone sYstem."'g/' None
" of the respondents in this investigation challenged the
Commission's like product analysis, nor do we find any basis in
the record for changing that determination. Therefore, we'again
adopt that like product definition. Further, we adopt the

domestic industry and related party determinatiéns made in the

3/ The only "new" information in the record in this investigation
is the final dumping margins for the various Korean producers and
their posthearing submissions. All other data are identical to
the data in the Japan and Taiwan investigations.

4/ See Certain Telephone Systems and Subassemblies Thereof from
Japan, Korea, and Taiwan, Inv. Nos. 731-TA-426-428 (Preliminary),
USITC Pub. 2156 at 3-21 (February 1989); Certain Telephone
Systems and Subassemblies Thereof from Japan and Taiwan, Inv.
Nos. 731-TA-426 and 428 (Final), USITC Pub. 2237 at 3-13
(November 1989) (Views.of Commissioner Eckes, Commissioner Rohr,
and Commissioner Newquist). -
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prior investigations of LTFV imports from Japan and Taiwan. 5/

II. The Condition of the Domestic Industry

In assessing the condition of the domestic industry, the
Commission considers, among other factors, domestic consumption,
domestic production, capacity, capacity utilizatibn, shipments,
inventories, employment, and financial performance. 6/
Consideration of all the indicators relating to the condition of
the domestic industry leads us to conclude that the industry is
experiencing material injury. Shipments are declining,
inventories have built up.. There have been significant adverse
trends in employment. Most importantly, financial data show
inadequate operating margins and an insufficient cash flow to
fund necessary investment in the maintenance, modernization, and
expansion of domestic production facilities and the development

of the next generation of products. 7/

III. Cumulation
In our prior determinations regarding LTFV imports from

Japan and Taiwan, we determined that cumulation with imports from

5/ See id. at 13-17.
6/ 19 U.S.C. § 1677(7)(C) (iii).

7/ A more detailed analysis of the condition of the domestic
industry is set forth in Certain Telephone Systems and
Subassemblies Thereof from Japan and Taiwan, Inv. Nos. 731-TA-426
and 428 (Final), USITC Pub. 2237 at 17-25 (November 1989) (Views
of Commissioner Eckes, Commissioner Rohr, and Commissioner
Newquist), which has been incorporated into these views by
reference.
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Korea was required. That determination haé been challenged by
the Korean respondents who collectively raised three cumulation
arguments in their posthearing submissions.

First, the Korean respondents argue that cumulation should
be limited to small volume imports and that the Commission should
not cumulate large volume imports, such as those from Korea and
Japan. In support of this argument they refer, not to the plain
language of the statute itself, which contains no such
limitation, but to some ambiguous language in the legislative
history of the 1984 Act that suggests that Congress was
concerned with the impact of imports from several countries which
individually are minimal, but when combined are injurious. 8/
Thus, they argue that Congress intended cumulation to be limited
to such situations and should not be applied to combine large
volume imports with one another. Other than this reliance on an
ambiguous reference in the legislative'history, respondents
provide no other rationale to support their position.. Further,
we note that respondents failed to address a decision of the
Court of International Trade (CIT) directly contradicting their
position.

The CIT has held that the Commission need not distinguish
between imports of large and small magnitude in applying the

cumulation provision. IMI-La Metalli Industriale, S.p.A. V.

8/ Posthearing Brief of Executone at 9 (citing H.R. Rep. No. 725,
98th Cong., 2d Sess. 37 (1984)).
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United States. 9/ The CIT stated that "[t]lhe language of the
cunmulation statute itself does not exclude smaller volumes of
imports from cumulation with larger volumes." 10/ Further, the
CIT in IMI Metalli noted that "[t]he fact that the level of
Italian imports is substantially less than the level of West
German imports is an insufficient basis upon which to justify
exclusion of Italian imports from the Commission's cumulative
injury analysis under 19 U.S.C. § 1677(7) (C) (iv) (Supp.
V 1987)." 11/ 1In light of this decision, and the lack of a
statutory basis to support their argument, we reject respondents'
"small volume" requirement for cumulation. 12/

The second cumulation argument put forward by the Korean
respondents is similarly flawed. Goldstar argues that the

Commission should not cumulate imports from Korea with those from

9/ 712 F. Supp. 959 (CIT 1989) (appeal of Certain Brass Sheet and
Strip from France, Italy, Sweden, and West Germany, Invs. Nos.
701-TA-270 and 731-TA- 313, 314, 316, and 317 (Final), USITC Pub.
1951 (Feb. 1987)). See also Marsuda-Rodgers International v.
United States, 719 F. Supp. 1092, 1100-01 (CIT 1989).

10/ 712 F. Supp. at 969-70.
11/ 712 F. Supp. at 971.

12/ Wwhile we find no basis in the statute for placing an "upper
bound" volume limitation on cumulation, we do note that Congress
has placed a "lower bound" volume limitation in the form of the
"negligible imports" exception to cumulation. See 19 U.S.C. §
1671(7) (C) (v). None of the parties to this investigation raised
a "negligible imports" argument, although it was relevant to our
prior determinations regarding imports from Japan and Taiwan.
See Certain Telephone Systems and Subassemblies Thereof from
Japan and Taiwan, Inv. Nos. 731-TA-426 and 428 (Final), USITC
Pub. 2237 at 27-33 (November 1989) (Views of Commissioner Eckes,
Commissioner Rohr, and Commissioner Newquist). In any event, we
conclude that Korean imports are not negligible within the
meaning of the statutory provision.
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Japan}and Taiwan since imports from Japan and Taiwan are no
longer "subject to investigation." Goldstar does acknowledge
that the Commission has cumulated in situations involving
"recently issued orders," especially when the investigations in
question were initiated at the same time, as they were in this
case. 13/ However, Goldstar argues that the "recent order
exception" is contrary to the statute, 14/ and, even if it were
not contrary to the statute, its applicatibn is discretionary and
the Commission should not apply it in this case. |

On this issue as well, Goldstar also failed to address
precedent directly contrary to their position.‘ The CIT in
Chaparral Steel Co. v. United States 15/ held that the Commission
must cumulate imports that were subject to investigation at any’
time during the period for which the Commission collected data.
In the instant investigation that would mean cumulation with
imports subject to investigation from 1986 to the present, and,
thus would require cumulation with imports from Japan and Taiwan
for which the investigations were completed in November, 1989.
While the Commission disagrees with, and has appealed, the-CIT

decision in Chaparral to the Court of Appeals for the Federal

13/ Posthearing Brief of Goldstar at 6-8. To prohibit cumulation
with recent orders when the underlying investigations were
initiated simultaneously merely invites respondents to seek
extensions from Commerce in the hopes of avoiding cumulation by
having the last investigation decided by the Commission.

14/ Id. at 7 (citing Certain Welded Carbon Steel Pipes and Tubes
from Taiwan, Inv. No. 731-TA-349 (Final), USITC Pub. 1994 at 17
(July 1987) (Additional Views of Vice Chairman Brunsdale)).

15/ 698 F. Supp. 254 (CIT 1988).
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Circuit, the Commission is not contesting the principle that
cumulation with some prior determinations is appropriate.
Rather, the Commission is attempting to obtain approval of its
"recent order" limitation, rather than the more expansive
interpretation of the CIT. Nevertheless, the current state of
the law at the CIT is even more inclusive than the Commission's
practice of cumulating only "recent orders."

With regard to the discretionary nature of the "recent order
exception," Goldstar misstates the nature of that discretion.
The Commission does not have the discretion to apply the "recent
order" rationale in some cases, but not others. Rather, the
Commission uses its discretion in each case to determine whether
an order is sufficiently recent fo require cumulation. The
investigations regarding imports from Japan, Taiwan, and Korea
were initiated simultaneously. The only reason that the final
determinations are not concurrent is that the Korean respondents
obtained an extension from Commerce. All of the data relevant
to the issue of cumulation are identical. None of the imports
from Japan and Taiwan that are candidates for cumulation entered
the country after the date of the antidumping order covering
those countries. Thus, cumulation of imports from Japan and
Taiwan would not involve, to any degree, cumulation with "fairly
traded" imports as Goldstar suggests. In light of the foregoing,
we reject the "recent order" cumulation arguments of Goldstar.

The third cumulation argument presented by the Korean

respondents is that Korean imports do not compete sufficiently
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with those of Japan and Taiwan. In support of their argument
they rely on the recent CIT decision in Marsuda-Rodgers

International v. United States. 16/ 1In Marsuda-Rodgers, the CIT

reaffirmed its prior holding in Fundicao Tupy v. United
States 17/ that, in order for cumulation to be required, there
must be evidence of a "reasonable ovérlap" in the marketing of
the imported and domestic products. 18/ This "reasonable
overlap" test is required, not in order to draw a causal
connection to each countries!' imports separately, but in order to
"sufficiently implicate the product of each country in the
general pattern of activity which is causing injury." 19/
Respondents argue first that, sinde most Korean producers
are subcontractors for U.S. designers and importers, those Korean
entities are not involved in domestic sales and are not engaging
in the "general pattern of activity" that.is harming the domestic
industry. This argument ignores: the fact that their products are
part of that "general pattern of activity," even if those

products are marketed by a separate entity.

16/ 719 F. Supp. 1092 (CIT 1989).

17/ 678 F. Supp. 898 (CIT 1988), aff'd, 859 F.2d 915 (Fed. Cir.
1988) .

18/ 719 F. Supp. at 1097-98. See also Granges Metallverken AB V.
United States, 716 F. Supp. 17, 22 (CIT 1989) ("The Commission
need not track each sale of individual sub-products and their
counterparts to show that all imports compete with all other
imports and the domestic like products. Rather, the Commission
need only find evidence of reasonable overlap in competition to
support its determination to cumulate imports.") (emphasis added).

19/ Id. at 1100 (emphasis added) (quoting Fundicao Tupy, 678 F.
Supp. at 902).
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Respondents also maintain that imports from Korea are
custom-made and do not compete with other imports or the domestic
like product. They go on to suggest that the cumulation
provision requires a finding of fungibility before cumulation is
appropriate. To the extent that they suggest that only perfect
substitutes are candidates for cumulation, respondents are
mistaken. The degree of fungibility is relevant to the
cumulation inquiry, but a finding of absolute fungibility is not
required. 20/ As noted above, Marsuda-Rodgers requires only that
there be evidence in the record of a "reasonable overlap" of
competition among imports from each country and the domestic like
. product. 21/

The Commission has already unanimously stéted that there is
sufficient evidence of competition among imports from Korea,

Japan, and Taiwan and the domestic like product. 22/ We do not

20/ Marsuda-Rodgers, 719 F. Supp. at 1096. See also Wieland
Werke, AG v. United States, 718 F. Supp. 50, 52 (CIT 1989). If a
finding of absolute fungibility were required, cumulation would
rarely, if ever, be appropriate in the case of finished consumer
goods, since such goods are seldom absolutely fungible. Further,
intense price competition among various imports and the domestic
like product may exist even with products that are not perfect
substitutes for one another, as is the case here.

21/ While we believe that Marsuda-Rodgers was incorrectly decided
insofar as it appears to reintroduce the contributing effects -
test for cumulation that was rejected in Fundicao Tupy, 678 F.
Supp. at 901 and USX Corp. v. United States, 655 F. Supp. 487,
493 (CIT 1987), we also believe that cumulation is required in
this case regardless of the decision in Marsuda-Rodgers.

22/ See Certain Telephone Systems and Subassemblies Thereof from
Japan and Taiwan, Inv. Nos. 731-TA-426 and 428 (Final), USITC
Pub. 2237 at 28, n. 76 (November 1989) (Views of Commissioner
Eckes, Commissioner Rohr, and Commissioner Newquist), at 101
(continued...)
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believe that the Korean respondents have presented sufficient
evidence to warrant a contréry finding. Small business telephone
systems from all three countries compete with one another and
with the domestic like product. While there is a vast array of
possible configurations for a small business telephone system
depending upon customer needs, all producers, whether foreign or
domestic, offer systems in all of the size ranges relevant to
this investigation. The systems of all producers are sold or
offered for sale throughout the United States, 23/ usuﬁlly
through one of two types of distribution systems, 24/ and they
are simultaneously present in the market. 25/ We therefore
conclude that LTFV imports from Japan, Korea, and Taiwan meet the

requirements for cumulation set forth in the statute.

IV. Material injury by reason of LTFV imports

In addition to finding material injury to a domestic

industry, the Commission must also determine whether such ihjuty

22/ (...continued)

(Dissenting Views of Chairman Brunsdale), at 264-65 (Dissenting
Views of Vice Chairman Cass), at 317 (Dissenting Views of
Commissioner Lodwick).

23/ Id. at A-86-A-90.

24/ AT&T and Executone generally market their product through
direct sales to end users, although AT&T does sell a significant
volume to independent distributors and interconnects. All other
domestic producers and importers market their products primarily
to independent distributors. Id. at A-20. Moreover, several
importers of the subject merchandise are developing distribution
systems that increasingly resemble that of AT&T. Id. at A-22.

25/ Id. at A-58-A-69.
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is "by reason of" the less than fair value imports. 26/ In making
this determination, we are fequired to consider, inter alia, the
volume of the imports subject to investigation, the effect of
such imports on domestic prices, and the impact of such imports
on the domestic industry. 27/ Evaluation of these factors
involves a consideration of: (1) whether the volume of imports,
or increase in volume is significant, (2) whether there has been
significant price underselling by the imported products, and (3)
whether imports have otherwise depressed prices to a significant
degree, or have prevented price increases. 28/ 1In addition, the
Commission must evaluate the effects of the subject imports on
such relevant economic factors as actual and potential changes in
profits, productivity, capacity utilization, and investment. 29/

We determine that the volume of LTFV imports from Japan,
Korea, and Taiwan, both in an absolute sense and in terms of
market sh;fe, is significant and has had a depressing or
suppressing effect on domestic prices. This impact has been
especially severe in systems sales in the 1-10 station market
segment, but has been significant in all market segments. The
losses in the new systems market will inevitably be compounded by
the loss of aftermarket sales and the loss of the domestic

industry's installed base. The adverse price effects of LTFV

26/ 19 U.S.C. § 1673d(b) (1).
27/ 19 U.S.C. § 1677(7) (B).
28/ 19 U.S.C. § 1677(7) (C) (i-ii).
29/ 19 U.S.C. § 1677(7) (C) (1id).-
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imﬁsrts have been tr;nélated inéo iower revenues for the domestic
indﬁétry fhan'ﬁotld‘éthérwise have been the case. The lower
revenues ha§é maﬁifesfe& themselves in conéistentlf pbor
operatiﬁg ﬁafgins fof fhé domestic industry and'thé inability to
generate funds for research and development of new products and
inveétmenﬁ in fhéiindustry in generai. .Thus, we conclude that
the.LTFV imports‘from korea are a cause of material injufy to the

domestic industry. 30/

30/ A more detailed analysis of causation is provided in Certain
Telephone Systems and Subassemblies Thereof from Japan and
Taiwan, Inv. Nos. 731-TA-426 and 428 (Final), USITC Pub. 2237 at
33-62 (November 1989) (Views of Commissioner Eckes, Commissioner
Rohr, and Commissioner Newquist), which has been incorporated
into these views by reference.
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ADDITIONAL VIEWS OF COMMISSIONER ECKES

It is not necessary for me to justify at length the legal
bases for my own analytical decisions in -this investigation
involving certain telephone systems and subassemblies thereof
from Korea. My approach is anchored in traditional Commission
practice and the statute, and has, I believe, been approved
by our reviewing courts.' Nonetheless, a few words of
additional explanation seem in order in light of some of the
"dissenting views" expressed in the companion investigations,
Certain Telephones and Subassemblies Thereof from Japan and
Taiwan.?

First, let me discuss briefly my own approach. In this

investigation, as in other Title VII cases involving

! For a more complete discussion of my analytical

approaches, see New Steel Rails from Canada, Inv. No. 701-TA-
297 (Final), USITC Pub. 2217 (September 1989), at 29-70
[hereinafter "Rails"], Certain Telephone Systems and
Subassemblies Thereof from Japan and Taiwan, Inv. Nos. 731-
TA-426 and 428 (Final), USITC Pub. 2237 (November 1989), at
63-100 [hereinafter "Phones 1I"]), and Drafting Machines and
Parts Thereof from Japan, Inv. No. 731-TA-432(Final), USITC
Pub. 2247 (December 1989), at 67-99 [hereinafter "Drafting
Machines"]. For a similar perspective from another colleague,
see the "Additional Views" of Commissioner Rohr, Rails, supra,
at 71-82.

For verbal variety I use the following terms
interchangeably: bifurcated analysis, dual requirement, dual
standard, two-factor, or two-prong inquiry.

2 phones I, supra, at 143-241.
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allegations or findings of injurious dumping and
subsidization, I have employed the dual-requirement, or
bifurcated, method of conducting injury analysis. Under this
method, an affirmative injury determination can result only
if two conditions are satisfied. The. domestic industry
producing the like product must be materially injured. Also,
less-than-fair value imports must be a cause ["by reason of"]
of that material injury. In essence, then, I must find a
causal nexus between unfairly traded imports and injury. And,
if the evidence of record fails to satisfy either of these
threshold conditions, -I make a negative determination.
Bifurcated analysis has been used in the Commission for

3

~about twenty years.” During this period the dual-requirement

3 In Rails, supra, at 67-69, I presented a iengthy

discussion of Commission adherence to the bifurcated approach
during the 1970s pursuant to requirements of the Antidumping
Act of 1921. See also, Phones I, supra, at 66-80; Drafting
Machines, supra, 84-91.

Here is a brief summary of those conclusions:

(1) By 1972 the Commission regularly applied bifurcated
injury and causation analysis. Indeed, in twenty-nine of
fifty-seven cases decided between May 1972 and December 1975,
the bifurcated criteria were explicitly stated in the
Commission's majority opinion. ‘Moreover, in twenty-four of
the twenty-nine cases the Commission said that use of the
bifurcated approach was required under terms of the
Antidumping Act of 1921. 1In the remaining five cases, the
Commission used similar language: "The Antidumping Act, 1921,
as amended, imposes two conditions which must be satisfied
before an affirmative determination can be made...."

See cases cited in Rails, supra, at 68-69.

(2) Over the last twenty-one years a group of twenty-two
Commissioners regularly utilized bifurcated analysis and made
separate findings of injury and causation. No member of the
Commission since 1970, who served more than a few weeks,
failed to employ this pattern of analysis.

(continued...)
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approach has been approved by the Commission's reviewing
courts on a number of occasions.‘
With respect to causation. issues, I have continued the

Commission practice, which began prior to the 1979 Trade

3(...contlnued)

My review of Commission flndlngs indicates that the
following Commissioners have used the. bifurcated approach:
(1) Glenn W. Sutton; (2) James W. Culliton; (3) Dan H. Fenn,
Jr.; (4) Stanley D. Metzger; (5) Will E. Leonard, Jr.; (6)
George M. Moore; (7) J. Banks Young; (8) Catherine Bedell. (92)

Joseph O. Parker; (10) Italo H. Ablondi; (11) Daniel Minchew;
" (12) William Relph ([sic] Alberger; (13) Paula Stern; (14)
Michael Calhoun; (15) Alfred E. Eckes, Jr.; (16) Eugene Frank;:;
(17) Veronica Haggart; (18) Seeley Lodwick; (19) Susan
Liebeler; (20) David Rohr; .(21) Anne Brunsdale; and (22) Don
Newquist. The only exception in the last twenty years was
Chairman Chester L. Mize, who served less than three months,
and did not participate in any antidumping investigation.

Even one Commissioner who criticizes the bifurcated
approach has employed it. I recently reported in Drafting
Machines, supra, at 69-70, note 2, that Vice Chairman Cass
apparently used bifurcated analysis in eleven discrete
determinations. See Antifriction Bearings (other than Tapered
Roller Bearings) and Parts Thereof from the Federal Republic
of Germany, France, Italy, Japan, Romania, Singapore, Sweden,
Thailand and the United Kingdom, Inv. Nos. 303-TA-19 and 20,
731-TA-391-399 (Preliminary), USITC Pub. 2083 (May 1988), at
36, 42.

b Under provisions of the 1921 Antidumping Act
bifurcated analysis was affirmed in Pasco Terminals, Inc., V.
United States, 477 F. Supp. 201 (Customs 1979), aff'd, 634
F.2d 610 (CCPA 1980); and Armstrong Bros. Tool Co. v. United
States, 483 F. Supp. 312 (Customs 1980); aff'd, 626 F.2d 168
(CCPA 1980). -

Under the 1979 Act, bifurcated analysis has been approved
in American Spring Wire Corporation v. United States, 590.F.
Supp. 1273, 1276, 1281 (CIT, 1984); aff'd, 760 F. 2d 249 (Fed.
Cir., 1985). National Association of Mirror Manufacturers v.
United States, 696 F. Supp. 642, 647 (CIT 1988); Roses, Inc.
V. United States, 720 F. Supp. 180, 184 (CIT 1989). .

In Rails, supra, at 70, I observed that "in light of the
judicial precedents, ‘the real question for trade 1law
administrators is not whether the bifurcated method is lawful,
'~ but instead whether unitary analysis is in any way compatlble
with the required two-factor approach to materlal injury and
causation."
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Aérééments Act, of seeking to determine only'whether a class
or kind of foreign merchandise that the Department of Commerce
has found to contain unfairly traded products is materially
injuring the domestic industry.s This approach, also, has
been affirmed by the Commission's reviewing courts.®
Finally, in assessing the impact of less-than-fair value
imports on the domesqic}industry, I again have sought to
follow the guidance of our reviewing courts.” ® An affirmative
determination requi:es.only,that imports be a contributing
cause to the material injhfy experienced by the domestic
industry. Such a cohfributing cause is clearly more than a
de minimis cause but less than a sole, mﬁjbr, or principal

cause of injury. In attempting to draw a line where Congress

3 See Phones I, supra, at 80-84; Drafting Machines,

supra, at 74-83,

6 Algoma Steel Corp., LTD. v. United States, 688 F.
Supp. 639 (CIT 1988); aff'd, 865 F.2d 240 (Fed. Cir. 1989),
at 241; cert. denied, 109 S. Ct. 3244 (1989).

7 See Phones I, supra, at 85-99; Drafting Machines,
supra, at 91-99. .
8 Ppasco Terminals, Inc. v. United States, 477 F. supp.
220-221 (Customs, 1979); aff'd, 634 F.2d 612 (1980); British
Steel Corp. v. United States, 593 F. Supp. 405, 413 (CIT,
1984); Maine Potato Council v. the United States, 613 F. Supp.
1237 (CIT 1985), at 1243; Gifford-Hill Cement Co. v. United
States, 615 F. Supp. 577, 585-86 (CIT 1985); Hercules, Inc.,
v. United States, 673 F. Supp. 454 (CIT 1987); Citrosuco
Paulista, S.A., v. United States, 704 F. Supp. 1075 (CIT
1988), at 1101, 1103; Florex et al. v. United States, 705 F.
Supp. 582, 593 (CIT 1989); Wieland Werke, A.G., v. United
States, 718 F.Supp. 50, 56 (CIT 1989); IMI-La Metalli
Industriale, S.p.A. v. United States, slip op. 89-46 (CIT
1989), at 31; Granges Metallverken A.B. v. United States, slip
op. 89-80 (CIT 1989), at 18; Metallverken Nederland B.V. V.
United States, slip op. 89-170 (CIT 1989), at 26.
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has been vague, the courts have apparently used the terms
"minimal cause" and "slight cause" synonymously with
"contributing cause."’

I regret to write that at least one Commissioner seems
to employ divergent methods. While my own additional views
in this investigation were prepared without the benefit of

s . s s 10
access to the additional views of other Commissioners, I have

° For a discussion of court decisions affecting the

Commission's consideration of causation issues, see nmy
discussion in Phones I, supra, at 89-99.

' 1ack of access to the views of other Commissioners is
from time to time a source of frustration to many
Commissioners, including this one, and apparently to at least
one judge on the Court of International Trade. See, e.q.,
Fresh, Chilled, or Frozen Pork from Canada, Inv. No. 701-TA-
298 (Final), USITC Pub. 2218 (September 1989), at 63, note 78
(Dissenting Views of Chairman Brunsdale and Vice Chairman
Cass); Rails, supra, at 126, note 2 (Dissenting Views of Vice
Chairman Cass); Borlem S.A. v. United States, 718 F.Supp. 41,
49-50 (CIT 1989).

In the best of all worlds, in which each Commissioner
workéd at approximately the same pace and the institution
faced no tight statutory deadlines for the completion of
investigations, a complete sharing of views would be both
feasible and desirable to focus argumentation and facilitate
court review. But, in final ITC investigations Commissioners
have approximately one week, not months, to complete their
views. Within such a tight timetable, it has been nmny
experience that some of the most 2zealous advocates of a
complete exchange of draft views are least able to provide
reciprocal access to their own views in a timely manner and
thus demonstrate that such sharing is equitable to all
Commissioners, and not simply a device for gaining a tactical
advantage in the opinion-writing process.

Furthermore, it is important to note that according to
Commission custom and practice any draft views prepared at the
express direction of Commissioners voting in the majority are
not the General Counsel's views, but rather are the "Views of
the Majority." If dissenting Commissioners are prepared to
exchange initial drafts of their dissenting views, I
personally would have no objection to an exchange. To my

(continued...)
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reason to believe, based on the views in Certain Telephones
and Subassemblies Thereof from Japan and Taiwan, that another
may use a patfern of anélysis labelled "unitary analysis".
This approach, which incidentally has not been subjected to
court review, appears to rest on assumptions incompatible with
dual-standard analysis."

It is my understanding that the present exponent of
unitary analysis would evaluate only dumped or subsidized
_ imports, as distinguished from the class or kind of
merchandise which the Department of Commerce has reported to
contain unfairly traded merchandise. It is my further
understanding that he does not make separate findings for
injury to the domestic industry and for causation, and claims
that those Commissioners who do make separate findings for
injury and causation are misinterpreting the statute and GATT.
finally, it is my understanding that the one advocate of the
unitary abproach objects to the "minimal causation" standard

explained above and upheld by the Commission's reviewing

10(...continued)

knowledge, those who complain loudly in public about denial
of access to "Majority Views" have offered no workable
proposals for a timely and equitable exchange with their
colleaques. They seem more eager to engage in public
criticism and debate than to consult collegially.

" Phones I, supra, at 143-241. I do not rule out the
possibility that some future form of unitary analysis may be
found compatible with the statute and case law. It may be
possible to consider both injury and causation within the
context of a unitary analysis that is nonetheless compatible
with the case law cited in note 4. However, in my judgment
the present version of unitary analysis is fatally flawed in
three respects. I discuss these "misconceptions" in Drafting
Machines, supra, at 74-99.
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courts. 12

Elsewhere, I have examined carefully the arguments
advanced and sources cited in support of "unitary analysis."ﬂ
As I noted in Drafting Machines, it is my belief that these
views rest on strained interpretations of statutes and
legislative history, misunderstanding of prior Commission
practice, and disregard for the holdings of our reviewing

courts which are supposed to direct our administrative

decisionmaking.'

12 In Phones I, supra, at 149-150, an advocate of the

unitary approach poses these issues in the form of questions:

First, in evaluating the possible existence of
material injury by reason of unfairly traded
imports, is the Commission expected to evaluate the
effects of the unfair trade practices that are the
subject of our investigation, or are we to consider
the effects of the imports themselves, without
regard to whether, or the extent to which, they have
been fairly traded?

Second, does the law contemplate that, in assessing
whether the domestic industry has suffered 'material
injury' by reason of unfairly traded imports, the
Commission will make a threshold assessment of the
overall condition of the domestic industry with a
view toward determining whether it is ‘'injured’,
without any consideration of the effects on that
industry of the unfairly traded imports that are the
subject of our investigation?

o
Third, 1in evaluating the condition of the domestic
industry, is the Commission required to render an
affirmative determination whenever we believe that
industry conditions are less than satisfactory and
believe that the subject imports may have
contributed, even in small measure, to those
conditions?
13 See Rails, supra, at 29-70; Phones I, supra, at 63-
100; and Drafting Machines, supra, at 67-99.

1 Drafting Machines, supra, at 67-99.
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DISSENTING VIEWS OF CHAIRMAN ANNE E. BRUNSDALE
Small Business Telephone'systems and Subassemblies Thereof

From Korea
Investigation Number 731-TA-427 (Final)

Based on the information gathered in this investigation, I
join Vice Chairman Cass and Commissioner Lodwick in dissenting
from the Commission's affirmative determination that an industry
in the United States is materially injured, or threatened with
material injury, by reason of dumped imports of small business
teleéphone systems from Korea.!l
‘ The Commission was originally scheduled to decide this case
at the same time as Certain Telephone Systems and Subassemblies
Thereof From Japan and Taiwan.?  our decision was postponed when

the Department of Commerce delayed the final dumping margins for
the Korean respondents.?

The investigation of dumped SBTSs from Korea involves
essentially the same set of facts as wss presented to the
Commission in its consideration of dumped SBTSs from Japan and
Taiﬁan. In addition, my determination that an industry in the
United States has not been materially injured by reason of dumped

imports of small business telephone systems (SBTSs) from Korea is

! 19 U.S.C. 1673d(b). Material retardation is not an issue in
this investigation and will not be discussed further.

? Inv. Nos. 731-TA-426 and 731-TA-428 (Final), USITC Pub. 2237,
November 1989 ("Telephones I").

> 54 Fed. Reg. 33261 (August 14, 1989). Commerce announced its
final determinations on Korea on December 18, 1989. (See 54 Fed.
Reg. 53141 (December 27, 1989).)
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based on essentially the same reasoning'I used in concluding that
an industry had not been injured by reason of dumped imports of
SBTSs from Japanese and Taiwan. Finally, I cumulated imports
from Korea with thdse from Japan and Taiwan in reaching that
decision. As I discuss below, despite arguments to the contrary,
I find that it is now appropriate to cumulate imports from Japan
and Taiwan with those from Korea in reaching the current
decision. My opinién in the Japanese and Taiwan cases,
therefore, provides‘the basis of my opinion in the present case.
I refer the reader to that opinion rather than repeating all of
that material here.*® N
| The only significant change since I reached my
determinations in the Japanese and Taiwan investigations is the
increase in the dumping margins for the Korean importers from the
preliminary margins I employed in my analysis of those cases. 1In
its final determination, the Departmentvof Commerce found that
the Korean producers had an average dumping margin of 13.90
percent,® significantly higher than the average preliminary

Korean margins of 7.79 percent.® While the increase is almost 80

&

See Telephones I at 102-134 (Dissenting Views of Chairman Anne
E. Brunsdale). Further, there are no new issues related to like
product, definition of the domestic industry, related parties, or
the condition of the domestic industry that need to be addressed.
Since I did not cumulate Korean imports with those from Japan and
Taiwan in reaching my negative determination on threat in the
earlier case, I discuss the issue of threatened injury as a
result of Korean imports below.

* staff Report, p. A-4.

® 54 Fed. Reg. 31980 (August 3, 1989).
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percent, the margin remains small, particularly when compared to
margins in excess of 125 percent for each of the Japanese
respondents and the one Taiwan firm found to have a positive
margin.’” Therefore, in spite of the increase, I remain persuaded
that the injury from dumped imports of small business telephone
systems frém Japan, Korea, and Taiwan does not cross the
threshold of materiality.

I discuss below the reasons for my determination that
cumulation of Korean imports with imports from Taiwan and Japan
is appropriate and I address arguments presented by AT&T
suggesting that my analysis in the Japan and Taiwan
investigations was flawed and should lead to an affirmative
determination here (as it should have, says AT&T, in those
investigations themselves). I also consider the threat posed by

the Korean imports to the domestic industry.

Cumulation

I join in the plurality's holding that, under 19 U.S.C.
1677(7) (C) (iv), imports from Korea in this investigation must be
cumulated with the imports from Taiwan and Japan that were the
subject of investigations completed just nine weeks ago. I also
agree in large measure with the plurality's reasoning on this
'issue, particularly with respect to the "under investigation"

requirement and the impact of the Court of International Trade's

7

See Telephones I at A-2 - A-3.
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decision in Chaparral.® However, I part company with my
colleagues with respect to their wholesale disapproval of the
decision in Marsuda-Rodgers ;nternational9 and, because I believe
that case to be extremely important to understanding the place of

cumulation in the statutory scheme, I write separately on that

“issue.

Marsuda-Rodgers was an appeal from the Commission's
determination in Tapered Roller Bearings . . . from Hungary, the
People's Republic of China, and Romania.'® Three related

investigations involving imports of the same products from Italy,

Japan, and Yugoslavia occurred at about the same time.'
Referring to the statutory requirement for cumulation that the
"imports compete with each other and with like products of the
domestic industry in the United States‘m‘arket,"12 Marsuda- |
Rodgers, an importer of Hungarian bearings, argued that "the gap
in quality between the Hungarian [bearings] on the one hand, and

the domestic, Japanese, and Italian [bearings] on the other, is

8 chaparral Steel Co. v. United States, 698 F. Supp. 254 (Ct. of

Int'l Trade 1988).

® Marsuda-Rodgers International v. United States, 719 F. Supp.

1092 (Ct. of Int'l Trade 1988).

% Tnv. Nos. 731-TA-341 and. 344-45 (Final), USITC Pub. 1983 (June

1987) .
1 Inv. Nos 731-TA-342 and 346 (Final), USITC Pub. 1999 (August
1987), and Inv. No. 731-TA-343 (Final), USITC Pub. 2020 (Sept.
1987) .

12 99 U.S.C. 1677(7) (c) (iv).
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so marked that the requisite competition is not present to
cumulate."!? '

In the course of its decision accepting tpe plaintiff's
argument and vacating the Commission's determination, the court
stated that cumulation must be supported by data that
"sufficiently implicate the product of each country in the

nla

general pattern of activity that is causing injury. Applying
the well-recognized and judicially accepted test for cumulation,
that there be a "'reasonable overlap' in sales between imports
and domestic product in certain segments of the market, "'’ the
court found insufficient evidence on the record to support such a
finding. It thereupon remanded the Hungarian investigation to
the Commissioﬁ for further proceedings.

The plurality in this case, while purporting to follow
Marsuda-Rodgers, takes umbrage with its central holding. The
plurality argues that "Marsuda-Rodgers was incorrectly decided
 insofar as it appears to reinproduCe a contributing effects test
for cumulation."!® I believe this understanding misreads

Marsuda-Rodgers and misstates the implications of its holding for

cumulation analysis. Marsuda-Rodgers does not stand for the

13 Marsuda-Rodgers,” 719 F. Supp. at 1096.

* 1d4. at 1100.

15 14. at 1097-98, quoting Fundicao Tupy S.A. v. United States,
678 F.Supp. 898 (Ct. of Int's Trade), aff'd, 859 F.2d 915 (Fed.
Ccir. 1988).

¢ yiews of Commissioners Eckes, Rohr, and Newquist, supra at 9
n.21. ' ' ' '
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proposition that imports from each country must be shown to have
contributed~to~thg injury to the domestic industry; that, in
fact, is precisely the backwards Commission logic that the court
rejected.!’” Rather, the decision stahds for the correct
proposition, explicit in the cumulation provision of thé statute
and its legislative history, that cumulation is proper only when
the imports act together in concert to create the injury to the
domestic industry.!®

Imports under investigation from‘each of the countries will
always be examined to determine their impact on the domestic
industry. The question is whether they should be considered
togefher. The answer depends on the nature of the competition
among the different countries' products in the United States

market.!’ oOnce that matter is decided, the Commission can

7 The Commission in its brief before the CIT argued that "where

cunulation is appropriate