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Determinations 

On the basis of the record 1 developed in the subject investigations, the Commission 

determines, 2 pursuant to section 705(b) of the Tariff Act of 1930 (19 U.S.C. § 167ld(b}), 

that an industry in the United States is threatened with material injury 3 by reason of 

imports from Canada of new steel rails, 4 provided for in subheadings 7302.10.1020, 

7302.10.1040, 7302.10.5000, and 8548.00.00 of the Harmonized Tariff Schedule of the 

United States, that have been found by the Department of Commerce to be subsidized by 

the Government of Canada. 

The Commission also determines, ' pursuant to section 735(b) of the Tariff Act of 

1930 (19 U.S.C. § 1673d(b)), that an industry in the United States is threatened with 

1 The record is defined in sec. 207.2(h) of the Commission's Rules of Practice and Procedure 
(19 CFR 207.2(h), as amended, 53 F.R. 33041 (Aug. 29, 1988)). 

2 Chairman Brunsdale, Vice Chairman Cass, and Commissioner Lodwick dissenting. 

3 Commissioners Eckes, Rohr, and Newquist further determine that, pursuant to section 705(b)(4)(B), 
they would not have found material injury by reason of the imports subject to the investigation but for 
the suspension of liquidation of the entries of the subject merchandise. 

·
4 For the purposes of these investigations, "new steel rails" include rails, whether or not of alloy steel, 
provided for in subheadings 7302.10.10 (statistical reporting numbers 7302.10.1020 and 7302.10.1040), 
7302.10.50, and 8548.00.00 of the Harmonized Tariff Schedule of the United States {previously in items 
610.2010, 610.2025, 610.2100, and 688.4280 of the Tariff Schedules of the United States Annotated). 
Specifically excluded from the scope of these investigations are imports of "light rails," which are less 
than 30 kilograms per meter (60 pounds per yard), such as are used in amusement park rides. "Relay 
rails," which are used rails that have been taken up from a primary railroad track and are suitable to 
be reused as rails (such as on a secondary rail line or in a rail yard), are also excluded. 

' Chairman Brunsdale, Vice Chairman Cass, and Commissioner Lodwick dissenting. 
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material injury 6 by reason of imports from Canada of new steel rails, that have been 

found by the Department of Commerce to be sold in the United States at less than fair 

value (L TFV). 

Background 

The Commission instituted these final investigations effective April 18, 1989, following 

preliminary determinations by the Department of Commerce that certain benefits which 

constitute subsidie$ within the meaning of section 701 of the Tariff Act of 1930, as 

amended, are being provided to manufacturers, producers, or exporters of new steel rails 

in Canada, and that new steel rails from Canada are being, or are likely to be, sold in the 

United States at L TFV, as provided for in section 735 of the Tariff Act of 1930, as 

·amended. 

Notice of the institution of the Commission's final investigations, and of a public 

hearing to be held in connection therewith, was given by posting copies of the notices in 

the Office of the Secretary, U.S. International Trade Commission, Washington, D.C., and 

by publishing the notice in the Federal Register of April 27, 1989 (54 P.R. 18168). The 

public hearing was held in Washington, D.C., on July 27, 1989, and all persons who 

requested the opportunity were permitted to appear in person or by counsel. 

6 Commissioners Eckes, Rohr, and Newquist further determine that, pursuant to section 735(b)(4)(B), 
they would not have found material injury by reason of the imports subject to the investigation but for 
the suspension of liquidation of the entries of the subject merchandise. 
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Views of Commissioners Eckes, Rohr and Newquist1 2 

We determine that the domestic industry producing new steel 

rails is threatened with material injury by reason of imports of 

new steel rails from Canada.that have been found by the Department 

of Commerce ("Commerce") to be subsidized and/or sold at less than 

fair value (LTFV) . 3 We find, based on the record, that the 

domestic industry is currently experiencing material injury, but 

that the record does not support a finding that the articles 

subject to this investigation are a cause of material injury at the 

present time. However, having considered the factors set forth in 

the statute relevant to threat of material injury, we conclude that 

both the subsidized and the LTFV imports pose a real and imminent 

threat of material injury to the domestic industry. 4 

See the Additional Views of Commissioner Eckes. 

2 See the Additional views of Commissioner Rohr. 

3 In accordance with 19 U.S.C. § 1677(11), the Commission being 
evenly divided as to whether the determination should be 
affirmative or negative, our affirmative threat determination is 
deemed to be an affirmative determination of the Commission. 
Material retardation is not an issue in this investigation. 

4 We note that both of the Canadian producers are subject to the 
antidumping duty investigation, but that one was excluded from the 
subsidy investigation because it was ·found by Commerce to be 
benefiting from .Q.e. minimis subsidies .. 54 Fed. R.ru;r. 31991 (Aug. 3, 
1989). 

3 



Like Product/Domestic Industry 

In order to determine whether there is material injury; ·or 

threat thereof, to a domestic industry by reason of subject 

imports, we must first define that domestic industry. The statute 

defines the term "industry" as "the domestic producers·as a whole 

of a like product, or those producers whose collective output of 

the like product constitutes a major proportion the domestic 

production of that product . . ,,5 "Like product" is statutorily 

defined as " Cal. product which is like, or in the· absence of like, 

most similar in characteristics and uses with" the articles subject 

to investigation. 6 

The like product definition is based on the facts of ·each 

investigation. 7 In determining the appropriate like prodµct(s), we 
I 

typically consider a number of factors relating to characteristics 

and uses of the articles subject to investigation, including: (1) 

physical appearance, (2) interchangeability, (3) channels of 

distribution, (4) customer perception, (5) common manufacturing 

facilities and production employees, and (6) where appropriate, 

price. 8 In making this determination, we note that we follow three 

5 

6 

19 U.S.C. § 1677(4) (A). 

19 u.s.c. § 1677(10). 

7 ~. ~. Asociacion Colornbiana de Exportadores de Flores v. 
~nited States, ("Asocoflores"), 693 F. Supp. 1165, 1169 (CIT 1988). 

8 ~. ~. Antifriction Bearings. (Other Than Tapered Roller 
Bearings l from the Federal Republic of Germany. France. Italy. 
Japan. Romania. Singapore. Sweden. Thailand. and the United 
Kingdom, Inv. Nos. 303-TA-19 and 20 (Final) and 731-TA-391-399 

4 



additional guiding principles.: 

1) No single factor that we consider is necessarily 
dispositive; 9 

2) We may consider any other factors that we find relevant in 
the particular circumstances of a particular investigation; 10 

and 

3) Minor variations among products provide an insufficient 
basis for finding separate like product~f and we look for 
clear dividing lines among like products. 

The starting point for the definition of the like product must 

always be the articles included in the scope of the investigation 

as defined by Commerce. The imported merchandise covered by these 

investigations consists of new steel rails. 12 

(Final), Views of Commissioners Eckes, Lodwick, Rohr and Newquist, 
USITC Publication 2185 (May 1989) ("Antifriction Bearings") at 11. 

9 

10 

~ • .e....._g_._, 19 U.S.C. § 1677(7) (E) (ii). 

~ • .e....._g_._, 19 U.S.C. § 1677 (7) (B) (ii). 

11 Antifriction Bearings, USITC Pub. 2185 at 11; Operators for 
Jalousie and Awning Windows from El Salvador, Inv. Nos. 701-TA-272 
and 731-TA-319 (Final), USITC Pub. 1934 (Jan. 1987) at 4 n.4; S. 
Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979); Sony Corporation 
of America v. United States, 712 F. Supp. 978, 981 (CIT 1989). 

12 Specifically, the product subject to investigation is: 

new steel rails, whether of carbon, high carbon, 
alloy, or other quality steel, and includes, but is not 
limited to standard rails, all main line sections (at 
least 30 kg. per meter or 60 pounds per yard), ·heat
treated or head-hardened (premium) rails, transit rails, 
contact rail (or "third rail"), and crane r~ils. Rails 
are used by the railroad industry, by rapid transit 
lines, by subways, in mines and in industrial 
applications. 

Specifically excluded from the scope of these 
investigations are light rails (rails less than 30 kg. 
per meter or 60 pounds per yard) . Also excluded are 
relay rails which are used rails taken up from a primary 
railroad track and relaid in a railroad yard or on a 
secondary track. 
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In order to make our determination of what domestic products 

are·· "like" such new .steel· rails, we must begin with an 

understanding of the product itself. Steel rail comes in an 

assortment of shapes,. hardness, and weights per ya!d. 13 In general, 

the use of any rail is to allow for the movement of locomotives and 

rolling stock. The differences in these characteristics make 

particular rails more or less·useful for particular applications. 

Indeed, .there are a number of characteristics that arguably provide 

a basis on which various. types of rail may be distinguished from 

one another. 14 Under "new" rail, tee, crane.. girder, and contact 

rails all have distinctive shapes and are used for specific 

a:PP.lications such that they c.annot be interchange.a o~ substituted. 

Within the category of tee rails, "premium" rail is arguably 

distinguishable from "standard" rail, 15 and "prime" rail is arguably 

13 

14 

54 ~.Reg. 31,934, 31,992 (August 3, 1989), Report at Appendix 
B. The Ccmnission accepts the detennination by Camnerce as to the 
class or kind of imported merchandise that is II subject to 
iilvestigation. " The Ccmnission, h~ver, determines what dates tic 
products are "like" the impJrts under investigation. The datestic 
like product may or may not be identical to the imported articles 
specified in Camerce' s determination. ~. Alaana Steel Coro. v. 
United States, 688 F. Supp. 639, 644 (CIT 1988), aff'd 865 F.2d 240 
(Fed. Cir. 1989); Asocoflores, 693 F. Supp. at 1168 n.4. 

Report at A-5-A-10, A-9 n.12. 

15 Standard rail meets AREA specifications and can be used in 
any prime rail application. Premium rail is made of special alloys 
or is tempered (through-hardened or head-hardened) to provide 
superior strength and wear and commands a higher price. 
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distinguishable from "industrial" rail. 16 
. Within the "premium" 

rail category, "tempered" rail is arguably distinguishable from 

"alloyed" rail, and "tempered" premium rail can be yet further 
,, 

subdivided into through-hardened and head-hardened r·ail. Head-

hardened rail can be further broken down into rail produced using 

on-line and off-line processes. 17 

The diverse grounds for drawing distinctions among types of 

rail thus highlight the difficulties in defining the domestic rail 

that- is like the imported articles under investigation. 

The record does not support the finding of clear dividing 

lines among these products. Further, the arguments of the parties 

have not accounted for some of these distinctions. 18 The principal 

issue raised by the parties is whether prime tee rail should be 

considered a separate like product from industrial tee rail . 

. Parties opposing the petition argue that differences in 

characteristics (that industrial rails do not meet the 

specifications for prime rail}, customer perceptions, channels of 

distribution, and price justify the separation of the two 

16 Prime rail meets American Railway Engineering Association 
(AREA} specification for use by Class I railroads. Industrial rail 
is off-specification rail, i.e. rail which has a defect causing it 
to fail to meet the AREA specifications. Industrial rail is 
produced as a by-product of the production of prime rail, and can 
be used in applications not requiring AREA specification rail. · 

17 
~. Report at A-9. 

18 We note that no party has argued that alloy rail is unlike 
tempered premium rail, that premium rail is unlike standard rail, 
or that girder, crane and contact rail should be separate like 
products because of differences in physical characteristics, uses, 
customer perceptions, etc. 
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categories of rail into two like products. Petitioner argues that 

these distinctions do not warrant treatment of the two rail~ as 

separate like products. 

First, we note that prime and industrial. tee rail share the 

same· basic characteristics. Prime and industrial rail have ·similar 

shapes, dimensions and composition -- indeed, industrial rail 

results from a process intended to produce only prime·rail. There 

are.of course, some differences, as by definition, industrial rail 

has failed to meet AREA specifications. However, also by 

definition, industrial rail is usable in nonprime applications, so 

the physical characteristics of the two types of rail are more 

alike than they are dissimilar. 

We further note that prime and industrial rail share the same 

essential function, that is the carrying of .locomotives and rolling 

stock. On the other hand, industrial rail cannot, or should not., 

be :put to the same specific use, i.e. , use on the mainlines of 

Class I railroads, as prime rail. There is no evidence that Class 

I railroads, by far the largest users of prime rails, purchase 

industrial rail. Nevertheless, while industrial rail may not be 

completely interchangeable with prime rails for -some uses, prime 

rail certainly can be used in those applications for which 

industrial rail is used. 

With respect to the alleged differences in price between 

industrial and prime rail, there is clearly a significant price 

difference between the prime and industrial rails. However, there 

are also significant price differences among other different types 

8 



of rail. 19 Price differences would accordingly support further 

subdivision of the like product beyond the single division proposed -

by respondents. 

Channels of distribution differ to some extent, because prime 

rail is primarily sold directly to Class I railroads by producers. 

Channels of distribution overlap, however, because distributors 

sell both prime and industrial rail~ 20 In fact, distributors made 

a number of quotes to Class I railroads and were a substantial 

factor in the domestic prime rail market. Thus, notwithstanding 

the fact that prime rail is also sold directly to end users, we 

find ·a significant overlap in the distribution of prime and 

industrial rails. 

Finally, it is clear that the production processes, 

facilities, and employees involved in production of the two types 

of rails are identical. There is no dispute that the same 

producers make both types of rail at the same time, on the same 

lines, using the same equipment and the same workers. There is 

generally no way to distinguish prime from industrial rail until 

after production and testing. Further, it is clear that industrial 

rail is not a product that producers set out to produce. While it 

can be predicted that a certain volume of rails will fail to meet 

appropriate specifications, we find in these investigations that 

19 
~; Report at A~9. 

20 Indeed, during the period of investigation, Sydney Steel sold 
virtually all of its rail in the U. s. through distributors. 
Conference Transcript at 119. 
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such· factory "seconds" do not qualify as a separate like product. 

We conclude that while there are certain distinctions between 

prime arid industrial rail, these distinctions are not, on balance, 

sufficient to warrant ·finding separate like products. Congress has 

indicated that miri6r differences in characteristics and uses should 

not lead to the conclusion that products are not like one another. 21 . 

Our reviewing court has stated that it the Commission's task to 

objectively define a "minor" . difference~ 22 The common 

characteristics I overall similar use I overlapping distribution and , 

identical manufacturing processes, facilities and employees, 

outweigh the ·.narrow differences in. specific uses, lack of 

interchangeability, .and differences in pricing and distribution. 

We therefore find that the like product consists of all new rail, 

extluding light rail.B 

In light of the above like product definition, we find that 

the domestic industry consists of the ·U.S. producers of that 

product. This includes Bethlehem Ste'el and CF&I Steel, as well as 

Wheeling-Pittsburgh. 24 

21 s. Rep. No .. 249, 96th Cong., ·1st Sess. 90-91 (1979). 

22 Asocoflores, 693 F. Supp. at 1169. 

23 "Light" rail, less than 60 pounds per yard, was excluded from 
the class of imports subject ·to investigation. Likewise, we 
exclude it from our consideration of like product in these 
investigations because it is not manufactured by the same domestic 
producers that manufacture heavier rail. ~. Conference 
Transcript at 49-50 .. 

24 Wheeling-Pittsburgh stopped shipping rail in April, 1987. 
Report at A-27. 
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Condition of the Dome~tic Industry 

To assess the condition of the domestic industry, the 

Commission is directed to examine, among other factors, apparent 

consumption of the like product, domestic shipments and production, 

capacity, capacity utilization, inventories, employment, and 

financial performance. 25 Examination of these factors reveals that 

the condition of the new steel rails industry, despite improvement 

in some areas, remains weak. 

Data received through questionnaires indicate that from 1986 

to 1987 apparent domestic consumption of new steel rails declined 

8.4 percent. In 1988, domestic consumption increased, but remained 

below the 1986 level. During interim (January-March) 1989, 

apparent domestic consumption increased over interim 1988. 26 

Both domestic production and shipments of U.S. rail mills also 

declined from 1986 to 1987, and increased in 1988 to a level above 

the 1986 level. In interim 1989, production and shipments both 

increased further over the corresponding period in 1988. 

Capacity utilization increased from 1986 to 1987, and 

increased further in 1988. The rapid increase in capacity 

utilization reported in 1988 is attributable principally to the 

25 

26 

19 U.S.C. § 1677(7) (C) (iii). 

Report at A-19. 
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1987 closure of Wheeling-Pittsburgh's plant in Monessen, ':PA. 27 

Domestic rail mills generally produce rails to order and 

consequently maintain few or no inventories .· 28 

The number of U.S. production employees assigned to· ·th~ 

produ6tion of new steel rails declined from 1986 to 1987, and, 

despite some improvement in 1988, remained below the level reported 

in . 1986. 29 Wages paid to production workers of new steel rails 

qeclined from 1986 to 1987. In i988, wages showed some 

~Jnprovement, but still remained lower than thewages paid in 1986. 

The poor condition of the industry is most evident in its 

financial performance. During the · 'entite period of this 

investigation, U.S. producers of new steel rails sustained 

significant gross losses,· net income losses, and operating 

· 27 . Report at A:-42. The reopening of the Monessen mill by 
Bethlehem in 1989 is reflected in increased capacity and decreased 
capacity utilization figures in interim 1989. 

28 Report at A-45. 

29 Report at Table 4. 
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losses. 30 31 Moreover, the domestic industry suffered a negative 

return on assets throughout the period of investigation32 and 

negative cash flow until 1988. 33 Capital expenditures in rail 

operations declined from 1986 to 1988, but recovered somewhat in 

the interim period; research and development expenditures followed 

a similar trend.~ 

The domestic new steel rails industry, while showing 

improvement in some areas, overall has continued to perform 

negatively. Therefore, we find that the domestic industry is 

30 Report at Table 6. Factors affecting the negative performance 
of the industry included increased raw material, energy and 
depreciation costs, and a high level of health and pension costs, 
including those costs for workers who were terminated during the 
restructuring of the steel industry during the early 1980s. Both 
CF&I and Bethlehem continued to report operating losses, however, 
even after past service expenses were eliminated. l..Q. at A-50. 

31 Respondents have raised questions concerning the allocations 
by domestic producers of financial data. Even with the benefit of 
respondents' comments, however, it appears that the domestic 
industry performed negatively in many respects. The Commission has 
no reason to dismiss the data submitted by the domestic producers, 
and in any event finds that it is the best information available 
in accordance with 19 u.s.c. § 1677e(c). 

32 Report at Table 9. 

33 Report at Table 6. 

34 Report at Tables 10 and 11. In this industry, with a marked 
trend indicating increasing demand for higher technology, premium 
rail products, capital expenditures and research and development 
expenditures are an important indicator of whether domestic 
producers are keeping pace with competitive conditions in a mature 
market. S. Rep. No. 71, lOOth Cong. 1st Sess. 116 (1987) 
(temporary trends can mask real harm by imports). Domestic 
producers have made sufficient investments to demonstrate a 
commitment to the industry, but have had to put significant 
projects aside until improved profitability enables them to devote 
resources to capital improvements. Jh..g_._, Report at A-58; Appendix 
F. 
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'presently suffering ··material injury, but not by reason of the 

subject imports. We conclude, however, that the present condition 

of the· domestic industry makes it extremely vulnerable to 

threatened material injury by reason of such imports. 

No Material Injury by Reason of the Unfair Imports 

We find that, although the domestic industry is experiencing 

material injury, we cannot conclude that, at the present time, ·the 

imports subject to these 'investigations are a cause of this injury. 

All imports from Canada come from two producers. One ·of these 

producers· has been excluded from. the countervailing duty 

investigation, while both are subject to the dumping investigation. 

Only those imports subject. to investigation were considered in 

making our determinations in these investigations. 35 

We note that there were substantial increases in imports, in 

.. both volume and value terms, from both producers. The same is true 

of their respective market shares; · however, particularly in ·the 

countervailing duty investigation, the relevant market penetration 

was not currently significant. 

The pricing information of record does not support a finding 

of underselling. We note that in most instances in which a 

Canadian producer was awarded an entire contract, it was the only 

responsible bidder. In most of the other instances in which 

35 However, any discussion of imports in either investigation 
raises the possibility of release of confidential information. 
Thus, our discussion is limited to the most general terms. 
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Canadian product was offered in competition with domestic product, 

the Canadian product was initially offered at a price between the 

high and low domestic bids. 

Finally, we note that in several instances sales of Canadian 

rail were made in 11 trial lot 11 sizes, purchased by railroads seeking 

to qualify the Canadian producer for future sales. The sales 

themselves were in small lots and the sale price was of little 

importance. Such sales do not themselves cause injury, but are a 

factor in our consideration of whether Canadian imports pose a 

threat of material injury to the domestic industry. 

Threat of Material Injury 

The Commission is directed by statute36 to consider a number 

of factors in deciding whether a threat of material injury exists; 

the presence or absence of any threat factor shall not necessarily 

give the Commission decisive guidance. 37 The Commission is directed 

to consider: 

36 

(I) if a subsidy is involved, such information 
as may be presented to it by [Commerce] as to 
the nature of the subsidy (particularly as to 
whether the subsidy· is an export subsidy 
inconsistent with the [Agreement on Subsidies 
and Countervailing Measures]), 

(II) any increase in production capacity or 
existing unused capacity in the exporting 
country likely to result in a significant 
increase in imports of the merchandise to the 

19 U.S.C. § 1677(7) (F). We note that this provision applies 
in both the subsidy and LTFV contexts. 

37 
~. Rhone Poulenc. S.A. v. United States, 592 F. Supp. 1318, 

1324 n.18 (CIT 1984). 

15 



United. States, 

(III) any rapid increase. in United States 
market penetration ar:id the likelihood tha.t the 
penetration will increase to an injurious 
level, 

(IV) the probability that imports of the 
me~dhandise will enter the United States at 
prices that will have a depressing or 
suppressing effect on domestic prices of the 
merchandise, 

(V) any substantial increase in inventories of 
the merchandise in the United States, 

(VI) the presence of ·underutilized· capac.i ty for 
producing the merchandise in the exporting 
country, 

(VII) any other demonstrable adverse trends 
that indicate the probability that the 
impor'tation (or sale for importation) of the 
merchandise (whether or not it is actually 
being imported at the time) will be the cause 
of actual injury, 

(VIII) the potential for product~shifting if 
produc.tion facilities owned or controlled by 
the foreign manufacturers, which can be used 
to produce products subject to investigation(s) 
under section 167 le or 167 3e of this title, 
are also used to produce the merchandise under 
investigation, 

(IX) [provisions relating to raw and processed 
agricultural products], and 

(X) the actual and negative potential negative 
effects on the existing development and 
production efforts of the domestic industry, 
including efforts to develop a derivative ir 
more advanced version of the like product. 8 

The statute also directs the commission to consider the effect 

of dumping findings or remedies in other GATT member markets 

38 19 U.S.C. § 1677(7)(F)(i). 
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against the same class or kind of merchandise manufactured or 

exported by the same party as under investigation. 39 

By necessity, the Commission's analysis of the statutory 

threat factors involves projection of future events and is 

inherently "less amenable to quantification" than the material 

injury analysis. 40 Based on our analysis of the record and these 

statutory factors, we find that, in light of its vulnerable 

condition, the domestic industry is threatened with material injury 

by reason of the subject imports. 41 In making our determination, 

we are mindful of the statutory directive to analyze the threat of 

material injury not on the basis of supposition, speculation or 

conjecture, but "on the basis of evidence that the threat of 

39 19 U.S.C. § 1677 (7) (F) (iii). 

40 ~. Hannibal Industries Inc. v. United States, 712 F. Supp. 
332, 338 (CIT 1989) (citation omitted1. 

41 We note that under the statute, our analysis of material 
injury or threat thereof by reason of the subject imports is not 
based on either dumping or subsidies, but on the imports under 
investigation. "Congress has not· simply directed ITC to determine 
directly if dumping itself is causing injury." Algoma Steel Corp., 
688 F. Supp. at 645; see also, Alberta Pork Producers' Marketing 
Board v. United States, 669 F. Supp. 445, 465 (CIT 1987) (rejecting 
the argument that the Commission "is required to determine whether 
there is a causal relationship between the Canadian subsidies found 
by Commerce and the material injury suffered" by the U.S. 
industry). Indeed, as noted above the statute indicates that the 
nature of the subsidy is only one of many factors to be considered 
by the Commission in making its analysis of threat. Moreover, with 
this one statutory exception, consideration of the existence of 
dumping or subsidization is at most a discretionary "other factor" 
which need not be considered by the Commission. ~. Hyundai Pipe 
Co. v. United States, 670 F. Supp. 357, 360-61 (CIT 1987); 
Copperweld Corp. v. United States, 682 F. Supp. 552, 559-64 (CIT 
1988); Maine Potato Council v. United States, 613 F. Supp. 1237, 
1243 (CIT 1985). 
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material . injury is real and that actual injury is imm.inent. 1142 

In these investigations, we made· separate affirmative 

determinations of threat of material injury by reason of dumped 

and subsidiz.ed imports from Canada. Our determination in the 

dumping investigation is based on our assessment of all imports 

subject to the LTFV finding by Commerce, that is, the imports of 

both Algoma and Sydney. ·As noted above, however, our determination 

in· the subsidy inve'stigation does not include the imports of 

A·lgoma, which were ·excluded from Commerce's affirmativ~ final 

countervailing duty d~termination. 43 

Our analysis in the countervailing duty investigation is based 

on the threatened impact ·of the subsidized imports from Sydney. 

We note, however, that in . our countervailing duty analysis, we 

. considered the simultaneous importation of LTFV rails produced by 

Algoma as part of the relevant conditions of trade. 

This framework is consistent with the notion of required 

cross-cumulation as determined by the Federal Circuit in Bingham 

& Taylor v. United States, 815 ~.2d 1482, 1487 (Fed. Cir. 1987). 

We find that while the statute only requires cross-cumulation of 

~ . 
19 u.s.c. 1677 (7) (F) (ii); S. Rep. No. 249, 96th Cong., 1st 

sess. 88-89 (1979); Citrosuco Paulista. S.A. v. United States, 704 
F. Supp. 1075, 1095 (CIT 1988). In this connection, we note the 
limitations concerning application of economic models to our 
analysis under the statute, and in particular note that models 
canr:iot supplant the statutory an·alysis required of the Commission. 
s..e.e, ~. Alberta Pork Producer's Council v. United States, 683 
F. Supp. 1398, 1402 (CIT 1988); Avesta AB v. United States, 689 F. 
supp. 1173, 1182 (CIT 1988). 

43 s..e.e, supra note 4. 
0 
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LTFV and subsidized imports from "two or more countries," it is 

appropriate to consider in the countervailing duty investigation 

simultaneous LTFV imports from Algoma along with subsidized imports 

from Sydney even though both producers are located . in the same 

country. This type of "cross-consideration" is not appropriate in 

the dumping investigation, however, because the entire volume of 

Canadian imports is already subject to the dumping analysis. 44 

Concerning the nature of the subsidy, 45 we note that Commerce 

found several programs conferring countervailable subsidies to 

Canadian producers or exporters other than Algoma.which amount to 

an estimated net subsidy of 113.56 percent. 46 While the subsidies 

found to be countervailable are not specifically export subsidies, 

we note that Sydney, the Canadian producer subject to the 

affirmative determination, is primarily an exporter of new steel 

44 Commissioner Rohr notes that he agrees that the reasons behind 
"cross-cumulation" provide the basis for his consideration of the 
dumped imports as a relevant factor in the subsidy investigation. 
He does not mean to imply that the cumulation provisions of the · 
statute are directly applicable to these investigations. To the 
contrary, Commissioner Rohr does not consider the cumulation 
provision as applicable in these investigations. 

45 Commissioner Eckes notes with agreement the views of the 
petitioner regarding the impropriety of the so-called "net-back" 
analysis, that is, adjusting or "correcting" the dumping margin or 
the delivered price as determined by the Commerce Department. ~ 
"Response to questions of the Commission and Staff dateq Aug. 3, 
1989" at 48-55. See generally, Algoma Steel Corp., 688.F. Supp. 
at 644 (the division of labor between the Commerce Department and 
the Commission "cannot be ignored"). 

46 54 ~. Reg. 31991 (Aug. 3, 1989). For Algoma, Commerce found 
that the estimated net subsidy was 0.24 percent, which Commerce 
deemed~ minimis. Id. 
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~ail.q During the period co~ered by this investigation, Sydney 

directed an increasing share of its exp~rts to the U.S; market.~ 

Although the volume of its exports to the U.S. is not large, Sydney 

has significant excess capacity, and has demonstrated its intent 

to increase U. s. sales by making bids to Class I railroads and 

~ales of trial-sized quantities in an effort to further qualify as 

a participant in the dominant u. s. Class I. railroad market. 49 

Further, the Commerce finding that·Sydney was "uncreditworthy" and 

i•unequityworthy" at the time it received subsidies indicates. that 

the countervailable domestic subsidies granted in such 

circumstances must be considered an important factor in the ability 

of Sydney to continue to produce for export. 50 This information 

suggests the commitment of Sydney's sponsors to preserve Sydney as 

a railmaker, and underscores Sydney's urgent need to seek out . 

export markets in the face of operational problems coupled with a 

sharply declining domestic market. 

With respect to the ability and likelihood of the Canadian 

producers to increase the level of exports to the United States, 

we note that over the period of investigation, Canadian home market 

47 Report at A-69-A-71, A-73 n.1. 

~ INV-M-88 (Aug. 23, 1989) at Table 13b. 

49 .I.Q.; Report at A-97. ~. Citrosuco, 704 F. Supp. at 1096-
97 (rejecting argument that exports would be sent to markets 
outside the U.S.). 

50 54 ~. ~. 31991-97 (Aug. 3, 1989). 
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shipments have significantly decreased, 51 while Canadian unused 

capacity has increased substantially.~ Because of the need for 

rail producers to cover high fixed costs in this industry, Canadian 

producers have a strong incentive to sustain and increase capacity 

utilization. 53 At the same time as Canadian home market shipments 

significantly decreased (a decline of almost one-third from 1986-

1988), the proportion of Canadian production exported increased 

accordingly, with an increasing share of those exports being 

marketed in the U.S. In 1988, for example, the share of Canadian 

production exported to the U.S. was significant (well in excess of 

15 percent), and was almost six times that exported in 1986. Thus, 

market conditions in Canada are likely to continue to exert 

pressure on Canadian producers to sustain capacity utilization by 

54 increasing exports to the U.S. 

The share of apparent u. S. consumption held by Canadian 

imports increased dramatically in both volume and value terms over 

the period of investigation. The quantity of imports from Canada, 

which represented 1.5 percent of apparent U.S. consumption of new 

steel rails in 1986, rose to 4.9 percent in 1987, and increased 

51 Report at Table 13. 

52 Report at Table 13. 

53 E.......g_._, EC-M-313 (August 22, 1989) at 5. 

54 We note that Sydney's unused capacity [increased 
substantially] in 1988, although it apparently [declined somewhat] 
in interim 1989. INV-M-088 at Table 13b. 
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further in 19aa. 55 Value trends were similar. Market. penetration 

·in the first ·three months of 1989 remained constant in volume terms 

when compared to the·. comparable period of 1988, and declined 

slightly in value from 1988 to the comparable period of 1989·. 56 We 

discount· any apparent decline in import penetration, due.to the 

fact that the decline is only for an interim period and due to the 

. fact that import levels may have, been affected by the filing of 

these pet~tions in September, 1988. 57 

The parties. opposing the petition contend that they have 

·received no recent 6rders from U.S. customers, and thus, .it is not 

likely that importations will increase. This assertion alone is 

not persuasive .that co11-tinued increases in _imports are not 

imminent. First, the normal rail-buy period for 1989 in which the 

majority of tonnage is purchased in the U.S. market is not over.~ 

Second, _as noted above, we are entitled to .note the pendency of 

this investigation since September, 1988, in discounting any recent 

55 We note that the imports ·in the countervailing duty case, 
while at lower levels, [also] show significant [increases] in 1988. 
INV-M-088 at Table 13b. . 

56 Report at Table 15a. We also note a change in the product
mix of Canadian imports over the period of investigation, away from 
lower value-added industrial rail, toward the higher value-added 
prime rail, including premium rail. Report at Table 13. 

57 ~. USX Corp. v. United States, 655 F. Supp. 487, 492 (CIT 
1987}: Phillips Bros. v. United States, 640 F. Supp. 1340, 1346 
(CIT 1986}: Rhone Poulenc, 592 F. Supp. at 1324. 

58 We also note that the spot market sales are becoming 
increasingly important in the domestic market. Report at A-31. 
The recent build-up of Canadian inventories in the U.S. may suggest 
a shift to a larger Canadian presence in that market, rather than 
the bid market. 
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decline in orders from U.S. customers, whether such a decline can 

be attributed to tactical maneuvering by foreign producers or U.S. 

importers or to increased uncertainty on the part of U.S. 

purchasers. Finally, we note that from 1986-88, both Canadian 

producers steadily increased the number of quotes to Class I 

railroads year by year, and both have made recent sales to Class 

I railroads of rail samples for on-track testing, for the purpose 

of further qualifying for future sales. 59 We are thus not 

persuaded by respondents' assertion that sales of Canadian product 

into the U.S. are likely to decline. 

In this market, as in all bid-negotiation markets, once 

initial quotes are submitted, high quoters are negotiated down, and 

additional quotes supplied. Thus, the presence of LTFV and 

subsidized Canadian imports can cause price suppression and 

depression without actual underselling. 60 61 Information on bids 

59 Report at A-97. 

60 ~. Florex v. United States, 705 F. Supp. 582, 593 (CIT 
1989) (injury need not be based on a finding of specific price 
underselling) . 

61 With respect to pricing Commissioner Rohr notes that the 
effect on the domestic market of unfairly traded Canadian imports 
is unclear. In the period of investigation, due, at least in part, 
to their small volume and the particular circumstances of the 
bidding in which the Canadian producers participated, Commissione~ 
Rohr could not conclude that Canadian imports had resulted in 
present price suppression or depression. With the increase in the 
presence of Canadian imports likely as a result of the efforts of 
both Canadian producers to qualify themselves for future sales to 
Class I railroads, Commissioner Rohr does not believe that the 
conclusion that there is no price suppressive or depressive effect 
can be extended to the future. Accordingly, Commissioner Rohr 
finds this particular factor to be essentially neutral in his 
determination. · 
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sought by Class I railroads ·during the· period of investigation 

reveqls that on several initial quotes, 'the Canadian product was 

at· least lower than one domestic producer, and thus·, may have· been 

:J_nstrumental in lowering subsequent price quotations by other 

bidders. In ·.information supplied on final quotes, in some 

.instances the Canadian bid, although not successful, was lower than 

some domestic bids. Purchasers explained that the producer with 

the· lowest quote does not necessarily receive a contract if it 

·cannot deliver the steel rails at the times · requi'red. Al.so, 

failroads often choose several ·producers to supply rails· as a 

sourcing policy. However, these practices do not diminish the 

likelihood that· initial low. bids are used by purchasers to depres.s 

.. subsequent quotations. 62 

rriventories of steel rails from Canada in the U. s. have 

increased dramatically during t:pe period covered by this 

investigation. These inventories nearly tripled from 1986 to 1988. 

In March, 1989, inventories were more than three times the interim 

198£ level. Invent6ries of Canadian rails increased to represent 

40 percent of shipments of Canadian rails during 1988. While the 

volume· and value figures are relatively small compared to the 

overall market, rising inventories of Canadian rail, especially 

prime rail, are indicative of continued Canadian participation in 

62 We also note that while unit values for domestic rail products 
have increased slightly over the period of investigation, domestic 
producers have been unable to recoup their costs of production, 
Report at A-53, which is an indication of price suppression and 
depression. 
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63 the U.S. market. 

Finally, 64 the steel rails industry is mature, with 

development and production efforts especially important to 

servicing end-user needs. There is an increasing preference among 

Class I railroads for premium rail. 65 The technology for producing 

this high-quality, longer-wearing rail continues to evolve. ·over 

the period of investigation, domestic producers have been unable 

to make specific investments to improve· the technology for premium 

rail pr,oduction. 66 At the same time, Sydney is in the process ·of 

a C$250 million modernization program, which will include 

installation of a head-hardening process essential for premium rail 

production. Algoma has developed a patented prototype for on-line 

head-hardening.g Capital expenditures in 1988 for domestic 

producers remained well below the 1986 level. One major domestic 

producer reported no research and development expenditures during 

the entire period of investigation. With the industry reporting 

negative cash flow in 1986 and 1987, and marginal positive cash 

63 Report at Table 12. 

64 The other statutory factors pertaining to the potential for 
product shifting, product shifting of raw agricultural products, 
and the existence of dumping in third-country markets are not 
pertinent in these investigations. · · 

65 
~. Report at A-10 n.13; A~29. 

66 E......9......, Report at Appendix F. 

67 Report at A-9, A-69. In this context, we find it significant 
that Canadian imports are increasingly of prime rail, as opposed 
to industrial rail, and that Canadian premium rail exports to the 
U.S. have increased steadily from 1986-'"88. Report at Table 13. 
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flow in 19.88,. the potential adverse effect of the subject imports 

on domestic sales and the industry's ability to fund research and 

development is apparent. 

As we found earlier in these views, the· dome·stic industry is 

experien.cing material injury. The condition bf the industry makes 

it particularly vulnerable to any additional increase in imports 

from Canada, particularly in light-of increasing imports of prime 

r~il. · It is .clear f·rom. past import trends and conditions in the. 

Canadian market that the· incentive for Canadian producer·s .to export 

tO- . the u. s. market will continue . to be strong. Based on our 

analysis of the statutory ~actors, we therefore have concluded that 
. 

. the.domestic industry is. threatened with material. injury by reason 

of LTFV and subsidized imports from Canada. 

In accordance with 19 U.S. C. §§ 1671d(b) (4) (B) and 

i'673d(b) (4) (B), we must make ·an additional finding _as to.whether 

.material injury by reason of subject imports would have be~n found 

"but for" suspension of liquidation. of entries of such imports. 

The "but for" finding is required so that Commerce may impose 

dumping duties as of the appropriate date. Suspension of 

liquidation occurred in the subsidy case as of March 2, 1989, the 

date of Commerce's preliminary affirmative determination. 68 

Suspension of liquidation occurred in the LTFV investigation as of 

March 13, 1989, the date of Commerce's preliminary affirmative 

68 54 ~. Re..9:. 8784, 8791 (March 2, 1989). 

26 



determination. 69 We note that while Canadian imports increased 

from interim 1988 to interim 1989, suspension of liquidation did 

not occur until the end of the interim 1989 period -- well after 

those imports were ordered. In any event, we do not find that "but 

for" suspension of liquidation, the domestic industry would have 

been materially injured by reason of subject imports in both the 

subsidy and LTFV investigations. 70 

69 54 f:e.Q. ~. 10393, 10394-95 (March 13,. 1989). 

70 We note that our determinations were not affected by the 
recently implemented u.s.-canada Free Trade Agreement (FTA). The 
FTA did not purport to change U.S. antidumping or countervailing 
duty law, and indeed, Article 1902 of the PTA allows both the U.S. 
and Canada to the right to apply such existing laws to imports from 
the other country. .s.e.e. · u.s.-canada Free Trade Agreement, 
Implementing Act, H.R. Doc. No. 216, lOOth Cong., 2d Sess. 512 
(1988). · .s.e.e ~. jji. ·at 47 ("No provision of the [Free Trade] 
Agreement, nor the application of any such provision to any person 
or circumstance, which is in conflict with any law of the United 
States shall have effect."). 
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ADDITIONAL VIEWS OF COMMISSIONER ECKES 

In making this determination, I have employed an analytical 

method familiar to long-time observers of this Commission. It is 

the dual-requirement, or bifurcated, method for injury analysis. 

When this approach is applied faithfully, an affirmative 

injury determination can result only if two conditions ·are 

satisfied. First, the domestic industry producing the like or 

directly competitive product must be materially injured. 1 Second, 

less-than-fair value imports must be a cause ["by reason of"] of 

that material injury; in other words, the decisionmaker must find 

a causal nexus between unfairly traded imports and injury. And, 

if the evidence of record fails to satisfy both of these threshold 

conditions, a Commissioner, using this method, shall make a 

negative determination. 

Background 

Bifurcated injury analysis is not an eccentric theory 

zealously promoted by one or two individuals. Rather, it is a 

pattern of analysis for administering the statute that emerged 

gradually more than 20 years ago and has been employed by almost 

1 A domestic industry may also be threatened with material 
1n)ury or materially retarded. At this point neither of these 
seems central to the debate between unitarian and traditional 
analyses. 19 u.s.c. sec. 1671(a) (2) (B), 1673(2) (B). 

For verbal variety I use variations of the following t'erms 
interchangeably: bifurcated analysis, dual requirement, two
factor, twin-test. 
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all Commissioners over that period of time. The Commissioners who 

used this approach have widely divergen~ political affiliations~ 

educations, work. experiences, and trade philosophies. Some.were 

Republicans, others Democrats, and a few were Independents. There 

were lawyers and non-lawyers, economists and non-economists. The 

group included doctrinaire free traders and protectionists. This 

is not to say that each and every Commission written opinion h_as 

made specific reference to the· twin .tests, or that each 

Commissioner has employed this method all of the time. Nor, .does 

it .. mean that Commissioners have always addressed each of the 

conditions directly in their written opinions. Indeed, from time 

to time individual Commissioners and their staff ~ssistants may 

have experimented, and occasionally expressed the essence of their 

analysis imprecisely or inelegantly. Especially in the early years 

of. injury analysis, before the Commission became accustomed to 

preparing written views for Court review and before the Commission 

began to utilize lengthy questionnaires to collect information, 

written opinions often were short and succinct. 

But, on the basis of havi~g reviewed carefully anti-dumping 

and countervailing duty injury investigations made by the 

Commission since 1954, it is clear to me that over the last twenty 

years almost all Commissioners believed that effective· and 

consistent administratiC?n of the .law required use of the two-factor 

:test. As a result, this method has acquired legitimacy, being 

approved by our reviewing courts and Congress. And, in deference 

to these authorities, most Commissioners confirmed in the last 
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decade have continued to employ this method. Possibly, some other 

method may be found compatible with the statute in the future, but 

it is fair to say that no alternative analytical method has been 

used extensively, and has been tested in so many different 

circumstances over the course of business cycles and changing · 

economic conditions, as has the two-factor. Despite imperfections, 

its continued use is testament enough to ifs adaptability and 

utility. 

Unitarian Critique 

Why then is it necessary to discuss the evolution of 

bifurcated analysis? Over the last year, one of the. new 

Commissioners has expressed persistent criticism of this method. 2 

Commissioner Cass says: "My colleagues read the unitary phrase 

'materially injured ... by reason of' the imports allegedly sold 

at LTFV as if it created two entirely separate requirements. I 

cannot accept that reading." Commissioner Cass perceives that 

something he considers "unitary analysis" is more compatible with 

the statute, the intent of Congress, and pre-existing Commission 

practice. In effect, my colleague combines his discussion .of 

injury and causation, so that the dispositive issue is whether 

subsidized or less-than-fair value imports have a "material" impact 

2 Commissioner Ronald A. Cass is a Democrat and former law 
professor at Boston University. 
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on the: domestic industry, regardle~s of its economic condition. 3 

· ·According to Commissioner .Cass, he "routinely analyze[.s] the 

question of material injury by comparing the conditions experienced 

by. ·the· domestic industry to . ~. those that would have existed had 

ther~ beeri no unfairly traded imports." At. length in Microdisks 

from Japan he argues his ... view that the unitary approach is more 

appr6priate than the ·traditional bifurcated approach. 4 

"My cqlleague . offers several criticisms of the . twin-test 

approach. For one thing·, he believes that "it is inappropriate for 

us to employ a standard that not only makes the 'health' of the . 

. industry the first subj.ect of. inquiry, but also systematically 

r·equires negative determinations where the threshold requirement 

of.' ill health' is not met~ 115 Furthermore, he states elsewhere 

3 . ·See generally· 12-Volt Motorcycle, Batteries from Taiwan, 
Inv. No. 731-TA-238 (Final)' USITC Pub. 2213 (August 1989), at 28, 
40 · ('hereinafter "Batteries"]. 

4 Quote from Digital Readout Systems and Subas~emblies 
Therefor from Japan, Inv. No. 731-TA-·390 (Final), USITC Pub. 390 
(January 1989), at 96 [hereinafter "Digital Readout Systems"]. 
3.5" Microdisks and Media Therefor .from Japan, Inv. No. 731~.TA-389 
(Firial), USITC P~b. 2170 (March 1989) ,. at 52-57 [hereinafter 
"Microdisks"]. · _ · 

. My own criticisms appear in Sewn Cloth Headwear from. the 
People's Republic of China, Inv. No. 73l~TA-405 (Preliminary), 
USITC Pub. 2096 (July 1988), at 17-37; Digital Readout Systems and 
Subassemblies Therefor from Japan, Inv. No. 731-TA 390 
(Preliminary), USITC Pub. 2081 (May 1988), (Additional Views of 
Commissioners Eckes and Rohr) at 49-60; and Certain Brass Sheet and 
strip from Japan and the Netherlands, Inv.· Nos. 731-TA-379 and 380 
(Final), USITC Pub. 2099 (July 1988), at 23-28. 

5 See Dig.ital Readout Systems, supra, at 105, .and Batteries, 
supra, at 30, 32. 
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that "the statute under which the Commission conducts title VII 

investigations does not contemplate any decision based solely on 

the condition of the domestic industry. 116 He asserts that "denial 

of relief to industries based on the satisfactory level of industry 

performance at the present time or on positive industry trends over 

the period selected by the Commission (without statutory basis) for 

examination cannot easily be squared with the recently added 

statutory directive that the Commission take into account business 

cycles and other effects on industry performance." Also, he claims 

that "the bifurcated approach is not consistent with, and certainly 

is not the preferable interpretation of, Title VII. 117 

Not only does my colleague criticize the method, but he also 

questions the legitimacy of the approach. He asserts that it is 

"only_ relatively recently that a majority of the Commission has 

established a consistent pattern of adherence to the bifurcated 

approach. 118 But, when in a recent anti-dumping case learned 

counsel for respondent informed him that use of the bifurcated 

approach "has been anything but recent and •.. the practice of the 

Commission in this regard can fairly be described as a long history 

6 Generic Cephalexin from Canada, Inv. No. 731-TA-423 (Final), 
USITC Pub. 2211 (August 1989), at 20, n. 68 [hereinafter 
"Cephalexin"]. 

7 Batteries, supra, at 28-29; Cephalexin, supra, at 63-64. 
In Batteries, supra, at 29-30, he lists "five reasons to believe 
that statute [19 u.s.c. Sec. 1677(C) (iii)] does not permit, and 
surely does not command, the use of a threshold test for industry 
health." 

8 Digital Readout Systems, supra, at 112. 
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of adherence to the traditional '[bifurcated]· approach," my 

colleague made a potentially damaging concession: "If this were,· 

in fact, the case, this might be ~ignificant. Although statutory 

text and history . must provide the most important bases for 

statutory construction, I would not lightly disregard consistent:. 

longstanding Commission practice." (emphasis added]· However, he 

added: "A ·persuasive case can not be made that there has in fact 

been such a practice with respect to bifurcation of the statut~ry 

Tj..tle VII inquiry." (emphasis added] 9 

. . 
My research in primary sources suggests my colleague is wrong. 

Obviously, Commissioners can, ·and do, disagre·e vigorously with one 

another. Such debate is often healthy and invigorating, because 

it· compels colleagues to reassess their positions and to review 

records of the past. Nonetheless, while acknowledging that ther.e 

may be alternative ways to satisfy statutory requirements, my own 

review of the record suggests that my colleague's captious critique 

9 Digital Readout s·ystems, supra, at 100..:109. An excellent 
discussion of this issue is found in a pre-hearing brief filed 
November 25, 1988, by N. David Palmeter, counsel for Futaba 
Corporation, in Digital Readout systems, at 4. 

In 3.5" Microdisks and Media Therefor from Japan, Inv. No. 
731-TA-389 (Preliminary), USITC Pub. 2076 (April 1988), at 64, 
Commissioner Cass says: 

I would not lightly disregard Commission practice if the 
Commission had a long history of consistent adherence to 
such an approach, if there were judicial precedent 
binding the Commission to such an approach, or if the 
legislative history of congressional enactments 
subsequent to Commission decisions taking this approach 
indicated a congressional intent that subsequent 
legislation, although silent on this matter, be construed 
as confirmation of the bifurcated approach to decisions 
under Title VII. 
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of past Commission votes may rest on incomplete research and 

inadequate understanding of the historical record. In the 

interests of clarity, and balance, I offer my own discussion of the 

Commission's use of dual-condition analysis. 

Commission Injury Analysis 

The Customs Simplification Act of 1954 transferred the injury

f inding function under the Antidumping Act from Treasury to the 

Tariff Commission, the predecessor of the International Trade 

Commission, effective October 1, 1954. Transfer of these 

responsibilities was partly attributable to dissatisfaction with 

Treasury's practice of not providing explanations for its 

decisions, but in making the transfer of responsibilities Congress 

provided no specific instructions to the Commission to provide 

explanation of its findings. Consequently, during the early years 

Commission opinions offered very little explanation. Usually, the 

Commission released to the public a copy of a letter to the 

Secretary of Treasury reporting the Commission's findings, but not 

its rationale. For example, in two of the earliest cases involving 

muriate of potash from Germany and France, the Commission wrote the 

Secretary of the Treasury a skimpy two sentence letter: 

Dear Mr. Secretary: 

Reference is made to the letter from the Acting 
Secretary of Treasury dated December 14, 1954, 
which was received by the Tariff Commission on 
December 15, 1954, advising that Muriate of 
Potash from the Federal Republic of Germany 
and from France is being, or is likely· to be, 
sold in the United States at less than £air 
value as that term is used in the Antidumping 
Act, 1921, as amended. 
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After. investigation .in accordance with the 
~revisions· of section· ZOl(a) of the said 
Antidumping Act, the Commission by unanimous 
opinion has determined that the domestic potash 
industry is r:iot being, and is not likely to be, 
injured by reason of the l.mportation of muriate 
of potash from the Federal Republic of. Germany 
or from France.at less than fair value. 

Sincerely yours, · 
E. B. Brossard, Chairman10 

·oespite the brevity of its initial reports, the Commission was 

sensitive to the .desire of Congress that it administer the law 'in 

conformity with previous Treasury practice. The Tariff Commission 

learned that Treasury. ·had employed. its administrative discretion 

. to consider "many facets of the injury problem. 1111 

These included such factors as import trends, the 

~elation~hip of delivered prices for domestic and imported goods, 

and evidence whether dumped imports were responsible for price 

declines. Also, .''consideration was given to the operating 

efficiency of the domestic industry and the degree of competition 

present in the domestic industry. · The trend of production, volume 

of sales, volume of exports, the share of the domestic industry in 
. ' . . 

the domestic market arid the trend of prof i.t margins as well as the 

lO ~uriate'of Potash from the Federal Republic of Germany and 
France, Inv. No. 1921-AA-2, (no TC Pub. number) (March 1955), at 
1. 

11 Indeed, in the Antidumping Act, 1921, the term "injury" 
was not defined. Treasury adopted the practice of interpreting this 
word as "material injury," and the Tariff Commission continued this 
interpretation in the absence of different instruction from 
Congress. Quote from General Counsel Memorandum to Tariff 
Commission, October 11, 1954. 
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rate of return on invested capital and the state of 

employment •... 1112 13 Commissioners usually considered a variety 

of factors but did not articulate standards for analyzing the 

problem and weighing the appropriate factors. In some of the early 

opinions, nonetheless, there are indications the Commission was 

moving toward the bifurcated approach. 

Early Use of Bifurcated Analysis 
.... : 

My review of the record indicates that Commissioners have 

employed the dual-requirement approach for more than twenty years. 

The basic language, indicating separate analyses of injury and 

causation, appears first in a September 1964 case: Carbon Steel 

Bars and Shapes from Canada. There the Commission majority 

asserted: 

"For the Commission to find injury to a domestic 
industry in a dumping case, it must be satisfied that 
there is material injury and that it is being caused by 
the sales-below-fair-value aspect of the goods in 
question rather than by their mere i~frtation. In this 
case both conditions are fulfilled." (emphasis added] 

12 Ibid. 

13 During the first five years, 1955 to 1959, the Tariff 
Commission made only eleven findings (1 affirmative; 10 negative), 
and its reports provided little clue as to the bases for its 
decision. By 1963, however, the Commission was beginning to write 
longer opinions and to discuss publi~ly the factors taken into 
account in its decisions. See, e.g .. Hot-Rolled Carbon Steel Wire 
Rods from Belgium, Inv. No. AA1921-27, TC Pub. 93 (June 1963), at 
4, where the Commission considered such items as import penetration 
ratios, dumping margins, price trends, and trends in production, 
sales and capacity utilization. 

14 Carbon Steel Bars and Shapes from Canada, Inv. No. AA1921-
39, TC Pub. 135 (September 1, 1964), at 2. This majority statement 
of reasons was signed by: Glenn w. Sutton (Democrat), James W. 
Culliton (Independent), and Dan H. Fenn (Democrat). Sutton was a 
Ph.D. and finance professor a_t the University of Georgia. Culliton 



38 

Nonetheless, while ·the Commission majority had asserted a 

bifurcated standard, more time would elapse before the new approa~h 

regularly became a part of opinions a~d Commission analysis. 

Perhaps the first to formalize the two-factor approach was 

Commissioner Stanley Metzger. 15 In a September i968 case, Pig Iron 

from East Germany. Czechoslovakia. Romania and the u.s.s.R., 

Metzger discussed in his dissenting negative views ·both injury and 

causation as separate factors. Metzger stated: "Evidence does not 

show injury to a domestic industry·, however defined, and does not 

show that LTFV imports have been the cause o·f any dislocation 
. .. 

falling far short of injury." He added: "Therefore, neither of 

the two elements required under the Act for affirmative 

determinations by the Commission is presen.t."[emphasi_s added] In 

his analysis of the existence of material 'injury to the domestic 
I ·, ' 

industry, Metzger ciied data from domes~ic prbducers showing net 

operating profit margins of 7 .1 to 9. 7 percent, as. one of the 

factors directing a negative determination. 16 

also held a · doctorate and was a professor of business 
administration at the University of Notre Dame. Fenn, a faculty 
member at the Harvard Business school, later was director of the 
John F. Kennedy Library. 

15 Stanley Metzger is a Democrat and former international law 
professor at Georgetown Unive~sity.Law School. 

16 Pig Iron from East Germany, Czechoslovakia, Romania and 
the u.s.s.R., Inv. No. AA1921-52, 53, 54, 55, TC Pub. 265 
(September 1968), at 34. Commissioner Metzger evidently took the 
position that bifurcated analysis was required. 
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In Pig Iron Commissioner Penelope H. Thunberg also exhibited 

sensitivity to the bifurcated process. She wrote: "The existence 

of injury, and the cause of such injury once its existence is 

established, are difficult to determine under the best of 

circumstances." [emphasis added] 17 In Plastic Mattress Handles 

from Canada, Commissioner Bruce Clubb recognized that the 

Commission's consistent injury test could lead to negative 

determinations. 18 

Several other Commissioners began to assert openly the 

bifurcated method in January 1971. Commissioners Bill Leonard and 

Jefferson Banks Young set forth in dissenting negative views their 

own understanding of how the Antidumping Act should be 

administered. This required a bifurcated injury analysis by the 

Tariff Commission along with Treasury's dumping determination: 

"The Antidumping Act, 1921, as amended, 
reauires that three conditions be satisfied 
before an affirmative determination can be 
made. 

First, there must be dumping. Unless the 
Secretary of the Treasury has determined 'that 
a class or kind of foreign merchandise is 
being, or is likely to be, sold in the United 
States or elsewhere at less than its fair 
value, ' the Tariff Commission has no basis 
upon which to institute an investigation. 

Second, there must be injury, or likelihood of 
injury, to an industry in the United States, 

17 See id. at 43-45. Penelope H. Thunberg is an Independent 
and Ph.D. economist. 

18 Bruce Clubb is a Republican and a lawyer. See Plastic 
Mattress Handles from Canada, Inv. No. AA1921-57, TC Pub. 296 
(October 1969), at 7. 
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or an industry in the United. states must be 
. prevented from being established. The quantum 
or description of injµry is not disclosed in 
the statute. · 

And, third, there must be a connection between 
the first two conditions, that is, the injury 
{or · likelihood· of injury or prevention of 
establishment) must be 'by reason of' the 
importation into the United States of the class 
or kind of foreign merchandise the Secretary 
of the Treasury determines is being or is 
likely to be sold at less than fair value. 
Although few ·determinations in the past have 
.dealt explicitly with this third condition, it 
is an integral.part of the law which must be 
fulfilled before an affirmative det.ermination 
can be made.[emphasis added] 

In this case, .involving Ferrite Cores from Japan, their negative 

determination rested on inadequate causation, a factor they 

believed had previously been given insufficient attention. 19 20 

Several months later, in April 1971; Leonard, in a dissenting 

negative opinion, re-formulated the statutory requirements in the 

classic bifurcated 'form. In c~ramic Wall ~ile from the United 

19 Ferrite Cores from Japan, Inv. No. AA1921-65, ·Tc Pub. 360 
{January 1971), at 9-10. B'ill Leonard is a Democrat, a lawyer, and 
former staff member of the Senate Finance Committee. Jefferson 
Banks Youn'g was a Democrat and former representative of the 
National cotton council. · · 

20 During the 1970s Commissioners seemed reluctant to vote 
negative exclusively on the basis of no injury. They preferred in 
'this type of situation to go negative on both criteria, or on 
causation. I speculate that the absence of a statutory definition 
for the term "injury" may have discouraged no injury determinations 
in all but clear-cut situations. Indeed, as Commissioner Clubb 
pointed out in Plastic Mattress Handles, supra, at 7, the 
Commission had adopted a de minimis test for material injury, 
"holding that the injury requirement is met by a showing of 
anything more than a trivial or inconsequential effect on the 
domestic industry." 
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Kingdom, he wrote: 

The antidumping Act, 1921, as amended, requires 
that the Tariff Commission find two conditions 
satisfied before an affirmative determination 
can be made. 

First, there must be injury, or likelihood of 
injury, to an industry in the United States, 
or an industry in the United States must be 
prevented from being established. The quantum 
or description of injury is not disclosed in 
the statute. 

And, second, such injury (or likelihood of 
injury or prevention of establishment) must be 
'by reason of' the importation into the 
United States of the class or kind of foreign 
merchandise the Secretary of Treasury 
determined is being or is likely to be sold at 
less than fair value. 

Leonard added that "if either condition is not satisfied. a 

negative determination must be made." [emphasis added] In the 

instant case Commissioner Leonard found the second condition . -

causation - not satisfied. 21 Commissioner Leonard, thus, in April 

1971, was the first to articulate clearly the position that 

Commissioner Cass now questions: that a negative determination 

must result "where the threshold requirement of 'ill heal th' is not 

met. 1122 

Although it is not easy to interpret the bases for all 

Commission opinions during this period, Leonard and Young began to 

repeat explicitly in written views the quintessential conditions 

68, 

21 Cera~ic Wall Tile from the United Kingdom, Inv. No. AA1921-
TC Pub. 381 (April 1971), at 7. 

22 Digital Readout Systems, 
supra, at 30. 

supra, at 105, and Batteries, 
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for bifurcated analysis enunciated in Ceramic Wall Tile. 23 

By September 1972 the approach Leonard and Young had pioneered 

had. gained widespread acceptance in the Commission. ·In 

.Pentaerythritol from Japan, the majority negative opinion, signed 

by Commissioners Joseph Parker, Catherine Bedell and George Moore, 

repeated virtually word-for-word Leonard's language in Ceramic Wall 

Tile: 

The Antidumping Act, 1921, imposes two conditions which , 
must be satisfied before an affirmative determination can 
be made. First, there must be injury or likelihood of 
injury to an industry in the United States, or an 
industry in the United States must be· prevented from 
being established. Second, such injury (or likelihood 
of injury or prevention of establishment) must be 'by 
reason of' the importation into the United States of ·the 
class or kind of foreign merchandise the Secretary of the 
Treasury has determined is being, or is likely to be, 
sold at less than fair value. [emphasis added] 

In this case the majority made a negative determination on. the 

basis of an inadequate showing of causation "between the injury and 

the LTFV imports of pentaerythritol from Japan. 1124 

23 ~ Dissenting Opinion of Commissioners Leonard and Young 
in Fish Nets and Netting of Manmade Fibers from Japan, Inv. No. 
AA1921-85, TC Pub. 477 (April 1972), at 7. (Finding of no 
causation.) Asbestos Cement Pipe from Japan, Inv. No. AA1921-91, 
TC Pub. 483 (May 1972), at 3, where Leonard and Young composed the 
Commission's affirmative majority. They found both conditions 
satisfied. In another affirmative determination the two 
Commissioners repeated their analysis in Elemental Sulfur from 
Mexico, Inv. No. AA1921-92, TC Pub. 484 (May 1972), at 8. 

24 Pentaerythritol from Japan, Inv. No. AA1921~96, TC Pub. 508 
(September 1972), at 2, 6. Commissioner Leonard concurred in the 
result of this majority statement of views. Three Republican 
members had now signed on to dual-requirement analysis. Joseph 
Parker is a Republican and a lawyer. Catherine Bedell is a 
Republican and a former member of Congress. George Moore is a 
Republican and a lawyer. 
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The Commission was also using the bifurcated approach in 

majority affirmative determinations at this point. In Bicycle 

Speedometers from Japan, Commissioners Bedell, Parker, Leonard and 

Moore all explicitly used the newly formulated method. In this 

case, they found both required conditions satisfied. In a separate 

section on injury they wrote: 

All of the pertinent information available to the 
Commission in the investigation indicates that the 
domestic industry producing bicycle speedometers is 
injured. The production and sales of bicycle 
speedometers by Stewart-Warner (the sole U.S. 
producer),the man-hours expended by its workers in the 
manufacture of such speedometers, the prices received for 
speedometers, and the company's earnings on the

2
gales of 

speedometers have all deteriorated materially. 

From this point onward, the Commission frequently cited 

explicitly the bifurcated standard in its opinions. 26 

25 Bicycle Speedometers from Japan, Inv. No. AA1921-98, TC 
Pub. 513 (September 1972), at 3-5. 

26 Among the negative majority opinions are these: cast-Iron 
Soil-Pipe Fittings from Poland, Inv. No. AA1921-100, TC Pub. 515 
(September 1972), at 2, where neither required criterion was 
satisfied. 

Perchlorethylene from Italy, Japan and France, Inv. Nos. 
AA1921-106/108, TC Pub. 531(December1972), at 3, where Commission 
concluded neither condition imposed by Antidumping Act, 1921, was 
satisfied. 

Impression Fabric of Manmade Fiber from Japan, Inv. No. 
AA1921-116, TC Pub. 577 (May 1973), at 3, in which neither required 
condition was satisfied. 

Ceramic Glazed Wall Tile from the Philippines, Inv. No . 
. AA1921-120, TC Pub. 599 (August 1973) at 3, where required 
causation criterion not satisfied. In the latter case the unanimous 
majority included Commissioners Bedell, Parker, Leonard, Moore and 
Ablondi. 

Cold-Rolled Stainless Steel Sheet and Strip from France, Inv. 
No. AA1921-126, TC Pub. 615 (October 1973), at 3, where required 
causation test not satisfied. 

Metal Punching Machines, Single-End Type, Manually Operated, 
from Japan, Inv. No. AA1921-133, TC Pub. 640 (January 1974), at 3, 
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Interestingly,, most of the negative determinations were based 

either on failure to satisfy the causation requirement, or to 

where required causation test not satisfied. 
Hand Operated Plastic Pistol-Grip Liquid Sprayers from Japan, 

Inv. No. AA1921-138, ·TC Pub. 662 (April 1974), at 3, where 
Commission found neither required condition satisfied. 

Commissioners Bedell, Parker, Leonard, Moore and Ablondi did 
not repeat explicitly the bifurcated test in Regenerative 
Blower/Pumps from West Germany, Inv. No. AA1921-140, TC Pub. 676 
(April 1974), at 4. However, their reasoning tracks that standard, 
and the Commission found "no injury to U.S. producers of air-moving 
machines" and apparently no causation. 

In Chisels, Punches, Hammers, Sledges, Vises, C-Clamps, and 
Battery Terminal Lifters from Japan, Inv. No. AA1921-149, USITC 
Pub. 748 (December 1975), at 3-6; there was a unanimous negative, 
which explicitly cites required two-factor test. Reasons for the 
outcome were not indicated but apparently rested more on the 
absence of "likelihood of injury." [threat] 

Among the affirmative majority opinions specifically citing 
the required dual test were: 

Northern Bleached Hardwood Kraft Pulp from Canada, Inv. No. 
AA1921-105, TC Pub. 530 (December 1972), at 3. 

Canned Bartlett Pears from Australia, Inv. No. AA1921-110, TC 
Pub. 551 (March 1973), at 2. 

Roller Chains from Japan, Inv. No. AA1921-lll; TC Pub. 552 
(March 1973), at 2. 

Stainless Steel Plate from Sweden, Inv. No. AA1921-114, TC 
Pub. 573 (March 1973), at 3. 

Synthetic Methionine from Japan, Inv. No. AA1921-115, TC Pub. 
115 (May 1973), at 3. 

Stainless Steel Wire Rods from France, Inv. No. AA 1921-119, 
TC Pub. 596 (July 1973), at 3. 

Steel Wire Rope from Japan, Inv. No. AA1921-124, TC Pub. 608 
(September 1973), at 3. 

Calcium Pantothenate from Japan, Inv. No. AA1921-131, TC Pub. 
630 (December 1973), at 3. 

Racing Plates (Aluminum Horseshoes) from Canada, Inv. No. 
AA1921-137, TC Pub. 645 (January 1974), at 3. 

Tapered Roller Bearings and Certain Components Thereof from 
Japan, Inv. No. AA1921-143], USITC Pub. 714 (January 1975), at 3. 

Lock-In Amplifiers and Parts Thereof from the United Kingdom, 
Inv. No. AA1921-146, USITC Pub. 736 (July 1975) at 3. 

Animal Glue and Inedible Gelatin from Yugoslavia, Sweden, the 
Netherlands, and West Germany, Inv. Nos. AA1921-169, 170, 171, and 
172], USITC Pub. 840 (October 1977), at 3, 9. 

Railway Track Maintenance Equipment from Austria, Inv. No. 
AA1921-173, USITC Pub. 844 (November 1977), ·at 3, 10. 
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satisfy both conditions. But, several investigations were 

terminated during this period solely because the Commission found 

inadequate evidence of material injury to the domestic industry. 

One of the first in August 1973 was Deformed Concrete Reinforcing 

Bars of Non-Alloy Steel from Mexico. In a unanimous negative 

determination, Commissioners Bedell, Leonard, Moore and Ablondi 

used bifurcated analysis and terminated the investigation for 

absence of injury. "In the Commission's judgment, the first of 

the aforementioned conditions (material injury] is not satisfied 

in the instant case." The written views indicated that domestic 

shipments and sales were up, and that "net profit (before taxes) 

remained at a healthy leve1. 1127 28 

27 Deformed Concrete Reinforcing Bars of Non-Alloy Steel from 
Mexico, Inv. No. AA1921-122, TC Pub. 605 (August 1973), at 3, 5. 
In its "Statement of Reasons," the Commission said: "The 
antidumping Act, 1921, as amended, requires (emphasis added] that 
the Tariff Commission find two conditions satisfied before an 
affirmative determination can be made." 

28 My colleague, Commissioner Cass seems to think, despite 
the explicit statement of the bifurcated standard in each of these 
cases, that in "the great majority of these decisions" in the early 
and mid-1970s "it is quite plain that the Commission in fact 
performed a unitary (sic] analysis rather than a bifurcated 
analysis." See Digital Readout Systems, supra, at 110. 

I respectfully disagree. First, in case after case decided 
under the Antidumping Act of 1921 the Commission majority and 
individual Commissioners used unambiguous language in their 
"statement of reasons" such as the following: 

"The Antidumping Act, 1921, imposes two 
conditions which must be satisfied before an 
affirmative determination can be made. First, 
there must be injury or likelihood of injury 
to an industry in the United States, or an 
industry in the United States must be prevented 
from being established. Second, such injury 
(or likelihood of injury or prevention of 
establishment) must be 'by reason of' the 
importation into the United States of the class 
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or kind of foreign merchandise the Secretary 
of the Treasury has determined is being, or is 
likely to be, sold at less than fair value 
( LTFV) . " 

See Perchlorethylene from Italy, Japan, and France, supra, at 
3. Very often the Commission stated that the Antidumping Act, 1921, 
as amended, "requires" use of the bifurcated approach before an 
affirmative determination can be made. 

Second, in the absence of any other articulated standard, one 
must presume that the Commission applied the bifurcated standard 
in the same manner as it was stated in the Commission's "statement 
of reasons". 

However, Commissioners clearly did make unitary 
determinations, something that has continued, and is required, 
under the Trade Agreements Act of 1979. In Perchlorethylene, 
supra, at 2, for instance, the Commission formally "determined that 
an industry in the United Stat~s is not being or is not likely to 
be injured, or is not prevented from being established, by reason 
of the importation of perchlorethylene ... from Italy, Japan, and 
France, sold at less than fair value within the meaning of the 
Antidumping Act, 1921, as amended." Similarly, in a recent case, 
Cephalexin, supra, at'l, where it is plain the Commission majority 
used traditional bifurcated analysis in making a negative 
determination on the basis of no material injury or threat of 
material injury to the domestic industry, the Commission also made 
a "unitary determination" that "an industry in the United States 
is not materially injured or threatened with material injury, and 
the establishment of an industry in the United States is not 
materially retarded, by reason of imports from Canada of generic 
cephalexin capsules .... " 

However, this language merely repeats the statutory directive 
to the Commission to determine whether an industry is materially 
injured by reason of imports. See, 19 u.s.c. Sec 167l(a), 1673. 
Certainly it cannot be reasonably construed as the type of 
"unitary" analysis that Commissioner Cass has adopted. 

As I read the record, it is apparent that previous 
Commissioners accepted the statute as written and simply sought to 
make a judgment on the basis of all facts on the record pertaining 
to whether unfairly traded imports were a cause of material injury 
to a domestic industry. Until 1984, no Commissioner used proxies, 
counterfactual type analysis, and mechanical models in an effort 

.to determine what would have been the condition of the domestic 
industry in the absence of dumping. As I have indicated elsewhere, 
the latter question is not relevant to the Commission's statutory 
responsibility. See, Sewn Cloth Headwear from the People's 
Republic of China, Inv. No. 731-TA-405 (Preliminary), USITC Pub. 
2096 (July 1988), at 17-37; Certain Brass Sheet and Strip from 
Japan and the Netherlands, Inv. Nos. 731-TA-379 and 380 (Final)], 
USITC Pub. 2099 (July 1988), at 23-28. 
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The following year, in October 1974, the Commission 

repeated the dual standard and unani_mously held that there was no 

evidence of injury to the domestic industry in Wrenches, Plie~s, 

Screwdrivers and Metal-Cutting Snips from Japan. The Commission 

opinion stated: "In the period of this investigation, the evidence 

indicates that the domestic industry has not been injured. 

Domestic shipments of the tools involved increased consistently, 

being about 39 percent greater in 1973 than in 1971.'' Althoug~ the 

Commission gave emphasis to no material injury, it may also have 

found no causation in this instance." 29 

Another negative based on no material injury occurred in June 

1975, and it involved Welt Work Shoes from Romania. In a majority 

opinion written by Commissioners Bedell and Moore, the Commission 

repeated the twin criteria and then concluded there was no injury. 

"The U.S. i_ndustry producing work shoes is financially healthy, and 

for the past three years it has, for the most part, enjoyed 

increasing sales and profits .... n 30 

29 Wrenches, Pliers, Screwdrivers and Metal-Cutting snips from 
Japan, Inv. No. AA1921-141, TC Pub. 696 (October 1974), at 3-6. 
The majority's "Statement of Reasons" indicates: "The Antidumping 
Act, 1921, as amended, requires [emphasis added] that the Tariff 
Commission find two conditions satisfied before an affirmative 
determination can be made." 

JO Welt Work Shoes from Romania, Inv. No. AA1921-144, USITC 
Pub. 731 (June 1975), at 3-5. Commissioners Ablondi and Minchew 
concurred "in the result." 

The Antidumping Act, 1921, as amended, reauires 
[emphasis added] that the U.S. International 
Trade Commission find two conditions satisfied 
before an affirmative determination can be 
made. First, there must be injury, or 
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In June 1975, the Commission majorityi composed this time of 

Commissioners Leonard, Bedell and Parker, again cited the two-step 

requirement and made a·negative determination in PortC!ble Electric 

Typewriters from Japan. "Since we find that the first criterion 

[material injury] is not satisfied, we do not need to consider the 

second criterion (causation]." This clearly was another of the 

cases where, the evidence against material injury was so compelling 

that the Commission did not consider any causation. 31 

In Vinyl Clad Fence Fabric from Canada, Commissioners Leonard 

and Bedell, writing for the .majority, made a negative material 

injury finding, and they declined even to evaluate the causation 

standard. "We have made a negative determination because we do not 

find the first condition referred to above - an industry is being, 

or is likely to be, injured - satisfied by the evidence obtained 

in this investigation. " Then in a footnote, they observed: 

"Failure of the first condition to be met makes consideration of 

likelihood of injury, to an industry in the 
United States, or an industry in the United 
States must be prevented from . being 
established. Second, such injury or likelihood 
of injury or prevention of establishment of an 
industry must be 'by reason of' the importation 
into the United States of the class or kind of 
foreign merchandise which the Secretary of the 
Treasury has determined is being, or is likely 
to be, sold at less than fair value (LTFV). 

31 Portable Electric Typewriters from Japan, Inv. No. AA1921-
145, USITC Pub. 732 (June 1975), at 3. Again, the majority 
negative "Statement of Reasons" indicated "the Antidumping Act, 
1921, as amended, requires (emphasis added) that the U.S. 
International Trade Commission find two conditions satisfied before 
an affirmative determination can be made." 
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the second condition unnecessary." 32 

In a unanimous negative in Saccharin from Japan and. the 

Republic of Korea the views, signed by Commissioners Parker, Moore, 

Bedell and Ablondi, state the reason for a negative determination 

as no material injury. "In these cases we have found in the 

negative because we do not find injury or likelihood of injury to 

an industry in the United States. To the contrary, an examination 

of such indices of injury as trends in production, shipments, 

inventories, market share, employment, and profits, all clearly 

show that the domestic industry prospered during 1974-76 which 

included the period in which Treasury found sales at LTFV. n
33 And, 

in. Sorbates from Japan [AA 1921-183] the Commission unanimously 

voted negative, with two Commissioners not participating. The 

Commission concluded that the domestic industry, which did not 

begin operations until June 1977, is ahead of projections and 

. gaining increasing market share. "Based on these factors we 

conclude that there is no injury to the domestic sorbates 

32 Vinyl Clad Fence Fabric from Canada, Inv. No. AA1921-148, 
USITC Pub. 744 (October 1975), at 3. Commissioners Leonard and 
Bedell signed the majority opinion; Commissioner Minchew concurred 
in the result. Commissioner Parker did not participate. 

"The Antidumping Act, 1921, as amended, reauires [emphasis 
added] that the u. s. International Trade Commission find two 
conditions satisfied before an affirmative determination shall be 
made." 

33 Saccharin from Japan and the Republic of Korea, Inv. Nos. 
AA1921-174 and 175, USITC Pub. 846 (December 1977), at 3-5. "In 
order to find in the affirmative in these investigations, the 
Commission must find that two conditions are satisfied." [emphasis 
added] 
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industry. 1134 

Newcomers to the Commission in the 1970s also adopted the two 

step approach. For instance, in Alpine Ski Bindings from Austria, 

Switzerland and Germany, Commissioners Minchew and Ablondi joined 

Commissioner Leonard in using the two-step approach. They also 

cited this approach in Railway Track Maintenance Equipment from 

Austria. Commissioner Bill Alberger also employed the two-

condition approach. See his views with Commissioner Minchew in 

·Impression Fabric of Manmade Fiber from Japan, and Carbon Steel 

Plate from Japan, as well as· his separate views in Polvvinyl 

Chloride Sheet and Film from the Republic of ·~orea. He signed 

other opinions, including the two step: Ice Hockey Sticks from 

Finland; and Steel Wire Strand for Pres tressed Concrete from 

I~dia.35 36 

34 Sorbates from Japan, Inv. No. AA 1921-183, USITC Pub. 915 
(September 1978), at 3, 6. "In order for a Commissioner to make an 
affirmative determination in an investigation under the Antidumping 
Act, 1921, as amended (19 u.s.c. 160(a)) it is necessarV to find 
that an industry in the United States is being or is likely to be 
injured, or is prevent from being established, and the injury or 
likelihood thereof, or the prevention of establishment must be by 
reason of imports at less than fair value (LTFV) . " [emphasis added] 

35 Italo H. Ablondi, Daniel Minchew, and Bill Alberger are all 
Democrats. Ablondi and Alberger are lawyers. Minchew holds a 
graduate degree from Oxford University and served as a 
congressional staff aide. 

36 Alpine Ski Bindings from Austria, Switzerland and Germany, 
Inv. AA1921-156 to 158, USITC Pub. 786 (August 1976) at 3. 
"Before the Commission may find in the affirmative in these 
investigations, it is necessary that the following two conditions 
be met: .•.. " [emphasis added] 

Railway Track Maintenance Equipment from Austria, Inv. No. 
AA1921-173, USITC Pub. 844 (November 1977), at 10. 

Ice Hockey Sticks from Finland, Inv. No. AA1921-177, USITC 
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Interestingly, Commissioner Paula Stern, who late in her term 

at the ITC began to advocate unitary-type analysis, was initially, 

and indeed through the majority of her service on the Commission, 

an enthusiastic exponent of the bifurcated approach. For instance; .. 

February 1979 she stated in Certain Steel Wire Nails from Canada: 

In the present inquiry, I found, based upon my 
consideration of the relevant indicators described above, 
that the steel wire nail industry is not being injured 
or threatened with injury..... Having found no injury to 
exist .. there is no need to consider the factors relevant 
to the second 

3
.pondition, dealing with causation. 

(emphasis added] 

Pub.· 871 (March 1978), at 3. 
Impression Fabric of Manmade Fiber from Japan, Inv. No. 

AA1921-176, USITC Pub. 872 (March 1978), at 7. 
Carbon Steel Plate from Japan, Inv. No. AA1921-179, USITC 

Pub. 882 (April 1978), at 3. 
Steel Wire Strand for Prestressed Concrete from India, Inv. 

No. AA1921-182, USITC Pub. 906 (August 1978), at 3. In the last 
case Commissioners Alberger, Moore and Bedell, who composed the 
majority, said that it was not necessary to address both prongs of 
the two factor test. "In our opinion, it is unnecessary to 
determine whether or not· the domestic industFY is, in fact, being 
injured; for even if injury does exist, subject imports from India 
cannot be the cause of such injury." 

37 Stern is a Democrat and a Ph.D. in international relations 
from the Fletcher School of Law and Diplomacy. See her views in 
Certain Steel Wire Nails from Canada, Inv. No. AA1921-189, USITC 
Pub. 937 (February 1979), at 12, She employed an identical 
approach in Silicon Metal from Canada, Inv. No. AA1921-192, USITC 
Pub. 954 (March 1979) at 10-11, where finding no injury, she again 
did not address causation. "If the Commission finds that either 
condition has not been met, its determiPation must be negative, and 
it need not consider factors relevant to determining the other 
condition." [emphasis added). 

In Sugars and Sirups from Canada, Inv. No. 731-TA-
3 (Final) (Remand), USITC Pub. 1189 (October 1981) at 25, 28, she 
found material injury but no causation: 

"Since the data gathered by the Commission show 
that the U.S. sugar industry was suffering 
injury, and such injury was worse for the sugar 
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In approaching injury determinations in countervailing duty 

investigations, she a.lso made use of the bifurcated approach. In 

February 1979, Stern stated in her views on Certain Leather Wearing 

,Apparel from Colombia and Brazil: 

~s in Antidumping cases, the Commission has considerable 
discretion in making. its determination, and two 
conditions must be met before an affirmative 
determination can be ·made.· (emphasis added] First, the 
Commission must determine that an industry is being or 
is likely to be injured. · This detetminati'.on is based 
upon a~ analysis of certain economic indicators 
consumption, production, capacity changes and 
utilization, shipments, ·inventory levels, empl.oyment and 
profits. 

The second determination is· based upon an analysis of , 
such factors as market penetration by subsidized imports, 
documented lost sales of domestic manufacturers to 
subsidized imports, and pr~~e depression or suppression 
of the impacted products." 

In Fall-HarV'ested Round White Potatoes from Canada·she, and 

Commissioner Eckes, made a negative determination, and they did so 

industry as a whole than for the industry in 
the Northeastern States, I cannot reasonably 
conclude that tJ. S. imports of sugar from· Canada 
sold at less than fair value, which constituted 
less than 2.2 percent of U.S. imports and 1.2 
percent of U.S. consumption, were a cause of 
any material injury." 

38 Certain Leather Wearing Apparel from Colombia and Brazil, 
Inv. No. 303-TA-6 and -7, USITC Pub. 948 (February 1979), at 10. 
However, Commissioner Stern took the position that the Commission 
had ~ lawful responsibility to "trace, to whatever extent possible, 
the actual effects of the subsidies on the domestic industry." see 
her exchange with Commissioner Michael Calhoun on this point in 
Certain Steel Wire Nails from the Republic of Korea, Inv. No. 701-
TA-145 (Preliminary), USITC PUb. 1223 (March 1982), 11-22. 
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using the bifurcated analysis. There was injury but not a causal 

connection. 

The regional domestic industry in this investigation is 
experiencing material injury' reflected primarily by 
irregular declines in acreage harvested, a decline in 
part-time employment, financial losses and difficulty in 
obtaining financial assistance. However, LTFV imports 
of all-harvested round white po~~toes from Canada are not 
a ... cause of these problems. 

And, in October 1984 Stern joined a unanimous affirmative 

opinion .in Barium Chloride from the People's Republic of China in 

which the Commission made a material injury finding. 

" ... [N)otwithstanding the slight improvement in 1984, we find that 

the condition of the domestic industry has deteriorated throughout 

the period of investigation, and we determine that the domestic 

industry is being materially injured." However, in separate views 

in Cellular Mobile Telephones and Subassemblies Thereof from Japan 

Stern, without a full explanation, asserted a different point of 

view: "The entire statutory purpose of title VII is directed 

toward a unitary determination as to whether dumped or subsidized 

imports have caused material injury to the domestic industry. 1140 

39 Fall-Harvested Round White Potatoes from Canada, Inv. No. 
731-TA-124 (Final), USITC Pub. 1463 (December 1983), at 3. In Hot
Rolled Carbon Steel Sheet from France, Inv. No. 701-TA-85 
(Preliminary), USITC Pub. 1206 (January 1982) at 22, she made 
separate material injury and causation findings. 

40 Barium Chloride from the People's Republic of China, Inv. 
No. 731-TA-149 (Final), USITC Pub. 1584 {October 1984), at 6. 
Cellular Mobile Telephones and Subassemblies Thereof from Japan, 
Inv. No. 731-TA-207 (Final), USITC Pub. 1786 (December 1985), at 
14. 
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Except for Commissioner Ronald A. tass, all other 

Commissioners confirmed during the 1980s used the bifurcated 

approach.. Commissioner Michael J. Calhoun did not object. to 

bifurcated analysis in countervailing duty or antidumping. c;:ases. 

In Plastic Animal Identification Tags from New Zealand, Calhoun 

joined a unanimous Commission in finding no material injury to the 

domestic industry, and in Certain Iron-Metal Castings from India 

he appears to have followed a bifurcated analysis. In Sugars and 

Sirups from Canada Calhoun apparently used bifurcated arialysis,·as 

he did in Tubeless-Tire Valves from the. Federal Republic of 

Germany. 41 Commissioner Eugene Frank did not object to the dual-

41 Michael J. Calhoun is an Independent, a lawyer, and former 
staff member of the House Ways and Means Co~ittee. Plastic. Animal 
Identification Tags from New Zealand, Inv. No. 303-TA-14 (Final), 
USITC Pub. 1128 (February 1981), at 21. In dumping and 
countervailing duty cases Calhoun vigorously rejected the argument 
that the Commission should look at the size of the dumping margin 
or subsidy: "The plain language in the statute . . . we are to find 
material injury by reason of the particular merchandise under 
investigation .... " [emphasis added] Fireplace Mesh Panels from 
Taiwan, Inv. No. 701-TA-185 (Preliminary), USITC Pub. 1284 
{September 1982), at 22-24. Calhoun notes that a "detailed 
tracking" of subsidy and dumping margins "would be a substantial 
investigative undertaking", and if Congress had intended such a 
process to be "the cornerstone of causality under Title VII, 
certainly Congress would have been equally explicit in delineating 
the standards for applying it." qn this point, see his .comments 
in Certain Steel Wire Nails From the Republic of Korea, Inv. No. 
701-TA-145 (Preliminary), USITC Pub. 1223 (March 1982), at 18. 

Certain Iron Metal Castings from India, Inv. 303-TA-13 
(Final), USITC Pub. 1098 (September 1980), at 15-17. 

Sugars and Sirups from Canada, Inv. No. 731-TA-3 
{Final) (Remand), USITC Pub. 1189 (October 1981), at 12-13, offers 
further explanation for the original determination in Sugars and 
Sirups from Canada, Inv. No. 731-TA-3(Final) {Remand), USITC Pub. 
1047 {March 1980), at 3-12. 

Tubeless-Tire Valves from the Federal Republic of Germany, 
Inv. No. 731-TA-41(Preliminary), USITC Pub. 1147 (May 1981), at 13-
16. 

Interestingly, the Court of International Trade apparently 
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requirement approach, and appears to have relied upon it in his 

determinations. 42 Commissioner Veronica Haggart regularly made 

traditional, two-factor material injury findings. 43 

And, so, frequently, did Commissioner Susan Liebel er. In 

additional views in Fabric and Expanded Neoprene Laminate from 

shares Commissioner Calhoun's concern with the complexity of 
margins analysis. In Algoma Steel Corp .. LTD. v. U.S., 688 F. 
Supp. 645, (Court of International Trade, 1988) the Court said: 

Given the complexities of determining if dumping is 
causing injury, it is difficult to say that an 
interpretation of the statute that directs ITC to focus 
on the effects of relevant imports from companies 
determined to have sold the subject merchandise at LTFV, 
rather than on the effects of a volume of sales deemed 
to be a·t LTFV, conflicts with GATT. Thus, the real 
question addressed to ITC by the statute is what effect 
imports in a class of merchandise sold at LTFV have on 
the domestic industry producing the 'like' product. 

42 Eugene J. Frank, Republican ·of Pennsylvania and 
businessman. See, for example, his discussion in Certain Steel 
Products from Belgium, Brazil, France, Italy, Luxembourg, the 
Netherlands, Romania, the United Kingdom, and West Germany, Inv. 
Nos. 701-TA-86 through 144, 701-TA-146, and 701-TA-147 
(Preliminary), USITC Pub. 1221 (February 1982), at 122-124. 

43 Veronica Haggart, a Republican lawyer, from Nebraska made 
bifurcated findings in the following representative cases, among 
others: 

With Commissioner Eckes in Nitrocellulose from France, Inv. 
No. 731-TA-96 (Final), USITC Pub. 1409 (July 1983), at 4; 

with Commissioners Eckes and Stern in Bicycles from Taiwan, 
Inv. No. 731-TA-lll (Final), USITC Pub. 1417, at 7-8; 

with Commissioners Eckes, Stern and Lodwick in Cotton Shop 
Towels from the People's Republic of China, Inv. No. 731-TA-103 
(Final), USITC Pub. 1431 (September 1983), at 9; 

with Commissioners Eckes, Stern, and Lodwick in Griege 
Polyester/Cotton Printcloth from the People's Republic of China, 
Inv. No. 731-TA-101 (Final), USITC Pub. 1421 (Sept 1983), at 12; 

Portland Hydraulic Cement from Australia and Japan, Inv. No. 
731-TA-108-109 (Final), USITC Pub. 1440 (Oct 1983), at 9, 22; 

Carton-ciosing Staples and Nonautomatic carton-Closing Staple 
Machines from Sweden, Inv. No. 731-TA-116 and 117 (Final), USITC 
Pub. 1454 (December 1983). 
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Taiwan she stated: "The Commission must determine whether the 

domestic industry producing the like product is materially injured 

or is threatened with mat~rial injury, and whether any injury or 

threat thereof is by. reason of the dumped imports. Only if the 

Commission finds a reasonable indication of both injury and 

causation, will it make an affirmative determination in the 

investigation. 1144 45 

Commissioner Anne E. · Brunsdale has employed bifurcated 

analysis intermittently. For instance, in December 1986, she 

signed jo.int views with Commissioner Eckes, Lodwick and Rohr in 

· Erasable Programmable Read Only Memories from Japan stating that 

44· Susan Liebeler listed her political affiliation as 
Independent. She was previously a law professor at Loyola Law 
School, Los Angeles, California. 

In Radial Ply Tires for Passenger Cars from the Republic of 
Korea, Inv. No. 731-TA-200 '(Preliminary), USITC 1572 (September 
1984), at 13, n. 42, she voted negatively on the basis of no 
material injury and then did not address causation. See, Fabric 
and Expanded Neoprene Laminate from Taiwan, Inv. No. 731-TA-371 
(Final), USITC Pub. 2032 (November 1987), at 18. Virtually 
identical language appears in Stainless Steel Pipes and Tubes from 
Sweden, Inv. No. 731-TA-354 (Final), USITC Pub. 2033 (November 
1987), at 21-22; Color Picture Tubes from Canada, Japan, the 
Republic of Korea, and Singapore, Inv. Nos. 731-TA-367 through 370 
(Final), USITC Pub. 2046 (December 1987), at 60. For other 
representative views in which she embraced the bifurcated approach, 
see Certain Hot-Rolled Carbon Steel Plate from the Republic of 
Korea, Inv. No. 731-TA-151 (Final), USITC Pub. 1561 (August 1984). 
Barium Chloride from the People's Republic of China, Inv. No. 731-
TA-149 (Final), US.ITC Pub. 1584 (October 1984), at 6. 

45 Commissioners Seeley Lodwick and David Rohr also have used 
the bifurcated analysis. Commissioner Lodwick is an Iowa 
Republican, former state legislator, and U.S. Department of 
Agriculture official. 

Commissioner Rohr, a Democrat from Maryland, is an economist 
and former staff director of the U.S. House of Representatives, 
Ways and Means Subcommittee on Trade. 
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the "domestic industry producing EPROMs is currently experiencing 

material injury." Only Commissioner Stern dissented from the 
I 

majority views while asserting that she did "not believe it 

necessary or desirable to make a determination on the question of 

46 material injury separate from the consideration of causation." 

46 Commissioner Anne E. Brunsdale listed her political 
affiliation as Republican. She is a former intelligence analyst. 
and editor for the American Enterprise Institute. Erasable 
Programmable Read Only Memories from Japan, Inv. No. 731-TA-288 
(Final), USITC Pub. 1927 (December 1986), at 17. In Butt-Weld Pipe 
Fittings from Brazil and Taiwan, Inv. Nos. 731-TA-308/310 (Final), 
USITC Pub. 1918 (December 1986) at 14, she made another material 
injury finding. And, in Certain Unfinished Mirrors from the 
Federal Republic of Germany, Italy, Japan, Portugal, and the United 
Kingdom, Inv. Nos. 731-TA-321 through 325 (Final), USITC Pub. 1938 
(January 1987), at 9, she concluded "that the domestic industry is 
not. currently experiencing material injury." 

See also stainless Steel Pipes and Tubes from Sweden, Inv. No. 
731-TA-354 (Final), USITC Pub. 2033 (November 1987), at 13; Certain 
Silica Filament Fabric from Japan, Inv. No. 731-TA-355 (Final), 
USITC Pub. USITC Pub. 2015 (September 198i), at 7, note 22. "Vice 
Chairman Brunsdale notes that the industry was experiencing some 
difficulties during the period of investigation and concludes for 
purposes of this investigation that the industry was suffering 
material injury." 

Also, Color Picture Tubes from Canada, Japan, the Republic of 
Korea, and Singapore, Inv. Nos. 731-TA-367 through 370 (Final), 
US ITC Pub. 2046 (December 1987) at 6, 15.-17. In Fabric and 
Expanded Neoprene Laminate from Taiwan, Inv. Nos. 731-TA-371 
(Final), USITC Pub. 2032 (November 1987), at 9-10, Commissioner 
Brunsdale concluded with a unanimous Commission "that the industry 
is not experiencing material injury." 

However, Brunsdale began to back away from bifurcated analysis 
in Internal Combustion Engine Forklift Trucks from Japan, Inv. No. 
731-TA-377 (Final), USITC Pub. 2082 (May 1988), at 32-34. But, the 
next month she apparently used it in Thermostatically Controlled 
Appliance Plugs and Probe Thermostats Therefor from Canada, Hong 
Kong, Japan, Malaysia, and Taiwan, Inv. Nos. 701-TA-290-292 
(Preliminary), USITC Pub. 2087 (June 1988), at 14. Also, 
apparently in Electrolytic Manganese Dioxide from Greece, Ireland, 
and Japan, Inv. Nos. 731-TA-406 through 408 (Preliminary), USITC 
Pub. 2097 (July 1988), at 13. 

But, in Mechanical Transfer Presses from Japan, Inv. No. 731-
TA-429 (Preliminary), USITC Pub. 2160, at 11, n. 29, she concluded 
that "there is a reasonable indication that imports of transfer 
presses from Japan . have had a material negative impact on the 
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Finally, Commissioner Don E .· Newquist has regularly employed 

the bifurcated approach. In Dry Aluminum Sulfate from Sweden and 

in 12-Volt Motorcycle Batteries from the Republic of Korea, 

Commissioner Newquist agreed with the Commission majority that 

there was no reasonable indication of material injury to the 

domestic industry. 47 

Bifurcated Approach Continued and Approved 

From the previous discussion, it is evident that individual 

commissioners, and the Commis~ion, have employed two-step injury 

and causation analysis frequently and regularly over a period of 

approximately twenty years. The Commission seems to have uniformly 

treated materiai injury and causation as two separate conditions 

precedent for an a'ffirmative determination. 

I have discussed at some length the evolution of this approach 

under the Anti-dumping Act of 192148 • Significantly, the 

Commission did not alter this pattern of analysis after the 

domestic industry." (empha~is added] 

47 C ' ' D E ' t ' t d f ommissioner. on . Newquis is a Texas Democra an ormer 
businessman. Dry Aluminum Sulfate from Sweden, Inv. No. 731-TA-
430 (Preliminary), USITC Pub. 2174 (March 1989), at 16; and 12-Volt 
Motorcycle Batteries from the Republic of Korea, Inv. No. 731-TA-

.434 (Preliminary), USITC Pub. 2203 (July 1989), at 7-8. In Light
Duty Integrated Hydrostatic Transmissions or Subassemblies Thereof, 
With or Without Attached Axles, from Japan, Inv. No. 731-TA-425 
(Preliminary),.. USITC Pub. 2149 (January 1989) at 29, and 
Cephalexin, supra, at 14, 20, the Commission majority found no 
material injury or threat thereof and did not make a causation 
finding. 

48 Pub. L. 67-10, ch. 14, title II, 42 Stat. 9 (1921). 
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Antidumping Act of 1921 was amended in 1974. For example, in Steel 

Wire Strand for Prestressed Concrete from India, the Commission 

majority, composed of commissioners Alberger, Moore and Bedell 

held: 

In order for the United States International 
Trade Commission to find in the affirmative in 
an investigation under the Antidumping Act, 
1921, as amended, (19 u.s.c. 160(a)), it is 
necessary to find that an industry in the 
United states is being or is likely to be 
injured, or is prevented from being established 
... and the injury or likelihood thereof must 
be by re4~on of imports at less than fair value 
( LTFV) . 

It is apparent, then, that both before and after the passage 

of the Trade Act of 1974 the Commission adhered to the bifurcated 

standard in anti-dumping investigations. 

Indeed, because the 1974 Act directed the Commission for the 

first time to conduct injury investigations in countervailing duty 

cases involving non-dutiable items, it is interesting to note that 

the Commission chose to adopt the same bifurcated standard employed 

under the Antidumping Act of 1921. In the first of these 

countervailing duty injury investigations, Certain Zoris from the 

Republic of China (Taiwan), the Commission stated: 

on July 6, 1976, the Commission instituted 
investigation No. 303-TA-l under section 303(b) to 
determine whether an industry in the United states is 
being or is likely to be injured, or is prevented from 
being established, by reason of the importation of such 
merchandise into the United States. 

49 Steel Wire Strand for Prestressed Concrete from India, Inv. 
No. AA1921-182, USITC Pub. 906 (August 1978), at 3. As noted 
earlier in footnote 27, the Commission found no causation and thus 
found it unnecessary to determine whether the domestic industry is 
in fact materially injured. 
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This is the Commission's first investigation under the 
provisions of such section. 

Before.the Commission may find in the affirmative in this 
investigation, it is necessary that the following two 
conditions· be met: 

(1) An industry in the United States 
is being or is likely to be injured, 
or is · prevented from bein~ 
established, and 

(2) The req\lisite 1n)ury or prevention of 
establishment must be by reason of the 
importation into the United States of the 
merchandise upon which Treasury has 
determined a bounty or grant is being paid 
within the meaning of section 3g0 of the 

. Tariff Act of 1930, as ~mended. 

It is also significant that the International Trade 

Commission continued analyzing injury and causation separately 

after passage of the 1979 Trade Agreements Act. As noted in my 

discussion of the voting practices of individual Commissioners, 

there are many cases where the absence of a single factor, either 

material injury 9r causation, led to a negative determination. 

Congress Approves Commission Practice 

Periodically, Congress has reviewed Commission practice under 

the antidumping and countervailing duty laws, including analysis 

of injury and causation, and approved this practice. The Senate 

Committee on Finance examined thi~ issue in its 1974 review and 

expressed no criticism of the Commission's traditional practice of 

so Certain Zoris from the Republic of China (Taiwan), Inv. 
No. 303-TA-l, USITC Pub. 787 (September 1976), at 3-4. 
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examining injury and causation separately. 51 In 1979, both the 

House Ways and Means Committee and the Senate Finance committee 

expressed approval of the Commission's analytical approach under 

the 197 4 law. The Finance Committee stated that "ITC 

determinations with respect to the injury criterion under existing 

law which have been made in antidumping investigations from 

·January 3, 1975 to July 2, 1979, have been, on the whole, 

consistent with the material injury criterion of this bill and the 

Agreement. The material injury criterion of this bill should be 

interpreted in this manner. 1152 The Ways and Means Committee used 

similar language. 53 Indeed, during the period under review, the 

U.S. International Trade Commission regularly invoked the two-

factor approach, and it made several negative determinations on 

the basis of no material injury. 54 55 

51 

(197_4). 

52 

53 

(1979). 

s. Rep. No. 93~1298, 93d Cong., 2d Sess., at 180-181 

S. Rep. No. 96-249, 96th Cong., 1st Sess., at 87 (1979). 

H. ·R. Rep. No. 96-317, 96th Cong., 1st Sess., at 46. 

54 The Commission found no material injury to the domestic 
industry in Welt Work Shoes from Romania, supra [June 1975); 
Portable Electric Typewriters from Japan, supra, [June 1975); 
Vinyl Clad Fence Fabric from Canada, supra (October 1975); 
Saccharin from Japan and the Republic of Korea, supra, (December 
1977]; and Sorbates from Japan, supra, (September 1978]. It 
asserted the bifurcated standard in making negative determinations 
in Ice Hockey Sticks from Finland, supra, (March 1978], at 3; Steel 
Wire Strand for Prestressed Concrete from India, supra (August 
1978]; by a majority of commissioners voting negatively in Portland 
Hydraulic Cement from Canada, Inv. No. AA1921-184, USITC Pub. 918 
(September 1978), at 3, 12; Certain Nylon Yarn and Grouped Nylon 
Filaments from France, Inv. No. AA1921-185, USITC 922 (October 
1978), at 3; Motorcycles from Japan, Inv. No. AA1921-187, USITC 923 
(November 1978), at 3; Nails from Canada, supra, [February 1979] 



62 

Courts Approved Bifurcated Approach 

It is important to note that the· Commission's r~viewing 

at 3; and Silicon Metal from Canada, supra, [March 1979] at. 2. 

55 In Batteries, supra, at 36, my colleague Commissioner Cass 
holds that bifurcated analysis is incompatible with provisions 
added in the 1988 Omnibus Trade and Competitiveness Act, Pub. L. 
100-418 (Aug. 23, 1988). That act adds a phrase "in each case" to 
19 us.c. Sec 1677(7) (B) so that: 

"the Commission, in each case, 
(i) shall consider --

(I) the volume of imports of the merchandise which 
is the subject of .the investigation, 
(II) the effect of imports of that 
merchandise on prices in the United 
States for like products, and 
(III) the impact of imports of such 
merchandise on domestic producers of 
like products •.. " 

In my view the new language is not inconsistent with 
bifurcated analysis. The Commission examined each of the above 
factors prior to 1988, while using bifurcated analysis. . This 
phrase was inserted into the Act not because Congress sought to 
alter the Commission's traditional dual-factor approach to injury 
analysis, but because Congress perceived that some Commissioners 
were not applying existing law. According to the Senate Finance 
Committee ins. Rept., No. 100-71, lOOth Cong., 1st sess., at 116 
( 1987) : "The Committee disapproves of determinations by 
individual Commissioners that rely upon the mechanical application 
of factors or formulas that remain constant from case to case, but 
are not enumerated in s~ction. 717 (7)." Similarly, the House Ways 
and Means Committee noted in H.R. Rept., No. 160-40, pt. 1, lOOth 
Cong., 1st sess., at 128 (1987): 

"The changes which the Committee has approved to section 
771(7) (B)-(C) are not dramatic - indeed most of them are 
clarifications of current law and of original intent with 
respect to current law. These changes have been 
approved, however, in light of concerns that certain 
Commissioners may not be applying the law in accordance 
with Congressional intent. Often it is difficult to 
ascertain, from reading a particular Commissioner's 
opinion, whether the commissioner in fact considered all 
factors required under the law, and based his or her 
decision on such factors." 
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courts, the Court of International Trade and the Court ·of Appeals 

for the Federal Circuit have reviewed use of the bifurcated 

pra~tice and upheld this practice. 

Perhaps the most important case is American Spring Wire 

Corporation v. United States, where the Court of International 

Trade upheld the Commission's existing practice. nThe Commission 

must make an affirmative finding only when it finds both ( 1) 

present material injury (or threat to or retardation of the 

establishment of an industry) and (2) that the material injury is 

'by reason of' the subject imports." Furthermore: 

Relief may not be granted when the domestic industry is 
suffering material injury but not by reason of unfairly 
traded imports. Nor may relief be granted when there is 
no material injury, regardless of the presence of dumped 
or subsidized imports of the product under investigation. 

From my vantage point, the above language clearly and 

unambiguously upholds the traditional Commission practice of 

denying a hea·lthy ["not materially injured"] industry.an anti

dumping or countervailing duty remedy. Moreover, this holding was 

affirmed by the Court of Appeals for the Federal Circuit. 56 

56 American Spring Wire Corporation v. United States, 590 F. 
Supp. 1273·- (CIT, i984). Affirmed, 760 F. 2d 249 (CAFC, 1985). For 
a careful analysis of the ITC' s interpretation of the injury 
standard, see brief of Appellee U.S. International Trade Commission 
in Appeal No. 84-1715 before the Court of Appeals for the Federal 
Circuit. 

Our reviewing courts have consistently held .. to the proposition 
that the agency's statutory constructions "are to be sustained 
unless unreasonable and plainly inconsistent with the statute and 
are to be held valid unless weighty reasons require otherwise." 
Melamine Chemicals. Inc. v. United States, 732 F. 2d 924, 928 
(CAFC, 1984). A court may reject an agency interpretation that 
clearly contravenes clearly discernible legislative intention, but 
its role when that intent is not contravened is to determine 
whether the agency's interpretation is "sufficiently reasonable". 
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Not surprisingly, my colleague, Commissioner Cass, has a 

different view of American Spring Wire. In Microdisks, he says: 

"··· the posture in whic~ the ?ase was decided and a reading of 

the full opinion in that case suggest 'that the court did not read 

the Act as reguiring a· separate analysis of injury and causation 

issues."(emphasis added] He asserts in Digital Readout Systems: 

"···there is no basis at all for reading American Spring Wire as 

reguiring (sic] a pifurcated approach." He avers in Cephalexin 

that the Court: 

manifestly was not asked to decide and did not 
hold (sic] that the law requires a 
determination, independent of the causal 
reasons; that the industry's condition was too 
good to allow relief against LTFV imports or 
that the industry's condition had over a given 
period (not related to evidence of LTFV sales) 
changed for the worse. 

Then in Batteries , my colleague claims that American Spring Wire 

" hardly can be characterized as clear support for a healthy 

industry test." 57 

I believe my colleague's interpretations seriously flawed. 

Perhaps, a contortionist could look at the above cited passage from 

American Spring Wire, which seems unambiguous to me, and conclude 

that it offers wiggle room for unitary analysis. 

Moreover, the agency's interpretation need not 
reasonable construction or the one the court would 
question initially arisen in a judicial proceeding. 
Co. v. United States, 785 F.2d 1001 (CAFC, 1986). 

If so, that 

be the only 
adopt had the 
American Lamb 

57 Microdisks (Preliminary), supra, at 67; Digital Readout 
Systems, supra, at 113; Cephalexin, supra, at 69; Batteries, supra, 
at 32. 
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_language still must be read together with a frequently overlooked 

footnote appearing later in the Court's opinion. There Judge 

Maletz stated: "As indicated previously, an affirmative injury 

finding requires [emphasis added] both [sic] (1) that the domestic 

industry be materially injured (or threatened with material 

injury), and (2) that such injury be by reason of the unfairly 

traded imports." I note that the Court elected to expand upon its 

initial discussion of the material injury standard, and to indicate 

in unmistakable terms that the bifurcated standard is required. 
' 

To my knowledge, my colleague has never attempted in previous 

written views to address or to explain this key passage. I am 

doubtful that.the Court's entire language can be reconciled with 

the requirements of unitary analysis. 58 

Subsequent to American Spring Wire, the use of dual-factor 

analysis has come up in several more cases before the Court of 

58 There are two key passages in American Spring Wire on this 
i~sue. T~e first appears at 590 F. Supp. 1276: the second in 
footnote 9, at 590 F. Supp. 1281. Interestingly, the Court of 
International Trade used bifurcated analysis in its own views, 
affirming the Commission's negative determination (590 F. Supp. 
1281) : 

Since the court has concluded that there is substantial 
evidence to support the Commission's conclusion that the 
domestic industry was not materially injured or 
threatened with material injury, such findings are 
dispositive of this litigation. Hence, the court does 
not reach the other issues raised by plaintiffs, i.e. , 
that the Commission (1) erred in failing to cumulate the 
injurious effects of imports from the four countrie~ 
under investigation, and (2) erroneously determined that 
even assuming arguendo the existence of material injury, 
such injury was not caused by the subject imports. 
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International Trade. Each time the Court has invoked the precedent 

of American Spring Wire. In Mirror ~anufacturers, the Court of 

International Trade dismissed an appeal contesting the 

·International ·Trade Commission's determination that the mirror 

ind\lstry was not materially inj'ured or threatened' with material 

injury by reason. The Court said:· " ... when the statutory factors 

which the Commission considers indicate that the domestic industry 

is healthy,· the Commission may 'indeed determine· that th.e domestic 

industry .j.s not experiencing or facing material inj·ury. i• 59 Another 

recent.court decision in Roses .Inc. v. United States also supports 

.the traditional Commission view, discussed earlier in this paper, 

that bifurcated analysis is reauired. The Cou'rt stated: "An 

affirmative injury determination by the ITC pursuant to 19 u·.s.c. 

1673d {b) { 1) requires both the existence of material injury, or 

threat thereof, to an industry in the United States and a causal 

connection between such injury or threat and imports determined to 

be sold at less than fair value." [emphasis added] 60 

Conclusions: 

Based on my review of the Commission's case history, several 

conclusions are in order. First, over the last twenty-one years 

59 National Association of. Mirror Manufacturers v. United 
States, 696 F. Supp. 642, 647 {CIT, 1988). 

My colleague glosses over the significance of this case in 
Cephalexin, supra, at 66, n. 52. In·my view Mirror Manufacturers 
clearly supports the proposition that a.healthy industry test is 
lawful. 

60 696 F. Supp. 647. Roses, Inc. v. United States, No. 89-
115, slip op. at 9 {CIT, August 23, 1989). 
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twenty-two <;:ommissioners regularly utilized bifurcated analysis and 

made separate findings of injury and causation. Except for 

Commissioner Cass, no member of the Commission since 1970, who 

served more than a few weeks, failed to employ this pattern of 

analysis. 61 The twenty-two Commissioners came from different 

backgrounds and represented different political philosophies. 

' Eleven were Democrats, eight Republicans and three independents. 

Nine were lawyers [Metzger, Leonard, Moore, Parker, Ablondi, 

· Atberger, Calhoun, Haggart and Liebel er], four held doctorates 

[Sutton, Culliton, Stern and Eckes]. The group also included 

several former staff members of congressional trade committees 

[Leonard, Rohr, Alberger, and Calhoun], as well as several former 

lawmakers [Bedell and Lodwick]. 

Second, it is clear from the historical record that by 1972 

the Commission was routinely applying a bifurcated injury and 

causation analysis, and that practice has continued to recent 

times. Indeed, in twenty-nine of fifty-seven cases decided between 

May 1972 and December 1975, the bifurcated criteria were explicitly 

stated in the Commission's majority opinion. In the others the· 

61 My review of Commission findings indicates that the 
following Commissioners used the bifurcated approach: (1) Glenn 
W. Sutton; (2) James W. Culliton; (3) Dan H. Fenn, Jr.; (4) Stanley 
D. Metzger; (5) Will E. Leonard, Jr.; (6) Georg~ M. Moore; (7) J. 
Banks Young; (8) Catherine Bedell; (9) Joseph o. Parker; (10) Italo 
H. Ablondi; (11) Daniel Minchew; (12) Paula Stern; (13) William 
Ralph Alberger; (14) Michael Calhoun; (15) Alfred E. Eckes, Jr.; 
(16) Eugene Frank; (17) Veronica Haggart; (18) Seeley Lodwick; (19) 
Susan Liebeler; (20) David Rohr; (21) Anne Brunsdale; and (22) Don 
Newquist. The only other exception, in the last twenty years, is 
Chairman Chester L. Mize, who served less than three months, and 
did not participate in any antidumping investigation. 
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Commi.ssion apparently app'lied the two~factor test without bothering 

to repeat . ·explicitly the standard. Certainly, no alternative 

approach was articulated. In no case did the Commission apparently 

adopt' a unitary approach. · It is also important to note that in 

twen'ty-·four of the twenty-.nine cases; the Commission said use of 

the bifurcated approach was. reauired under terms of the Antid.umping 

Act of 1921. In the rem~~ning five cases, the Commission 'used 

similar language: "The Ahtidumping Act, 1921, as .amended, imposes 

'two conditions which must be satisfied before an affirmative 

determination can be made.· ... 1162 

62 (1) Asbestos cement Pipe from Japan, Inv. No. AA1921-91, 
TC Pub. 483 (May 1972), at 3; 

(2) Pentaerythritol from Japan,. Inv. No. AA1921-96, TC Pub. 
508 (,September 1972) , a.t 2: · 

(3) Bicycle Speedometers from Japan, Inv. No. AA1921-98, TC 
Pub. 513 (September 1972), at 3; 

(4) Cast~Iron Soil-Pipe Fittings from Poland, Inv. No. AA1921-
ioo, TC Pub. 515 (Septeniber 29, 1972), at 2; 

(5) Northern Bleached Hardwood Kraft Pulp from Canada, Inv. 
No. AA1921-105, TC Pub. 530 (December 1972), at 3; 

(6) (7) (8) Perchlorethylene from Italy, Japan, and France, Inv. 
No. AA1921-106,-107,and -108, TC Pub. 531 -(December 1972), at 3; 

(9) Canned Bartlett Pears from Australia, Inv. No. AA1921-110, 
TC Pub. 5 51 ( Ma'rch 19 7 3 ) , at 3 . 

(10) Roller Chain from Japan, Inv. No. AA1921-lll, TC Pub. 552 
(March 1973), at 2; 

(11) Stainless Steel Plate from Sweden, Inv. No. AA1921-114, 
TC PUb. 573 (May 1973), at 3; 

(12) Synthetic Methionine from Japan, Inv. No. AA1921-115, TC 
Pub. 578 (May 1973), at 3; 

(13) Impression Fabric of Manmade Fiber, Inv. No. AA1921-116, 
TC Pub. 577 (May 1973), at 3; 

(14) Stainless Steel Wire Rods from France, Inv. No. AA1921-
119, TC Pub. 596 (July 1973), at 3; 

(15) Ceramic Glazed Wall Tile from.the Philippines, Inv. No. 
AA1921-120, TC Pub. 599 (August 1973), at 3; 

(16) Deformed Concrete Reinforcing Bars of Non-Alloy Steel 
from Mexico, Inv. No. AA1921-122, TC Pub. 605 (August 1973), at 3; 

(17) Steel Wire Rope from Japan, Inv. No. AA1921-124, TC Pub. 
608 (September 1973), at 3; 

(18) Cold-Rolled Stainless Steel Sheet and Strip from France, 
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Third, the,Commission has routinely terminated investigations 
. ,1 

when one .of the twin elements of bifurcated analysis was absent. 

This practice has continued from the early 1970s to the ·presenf. 

Fourth, the notion that the bifurcated approach "is not 

consistent with ... Title VII" is erroneous. 63 As noted earlier, 

both the Court of International Trade and the Court of Appeals for 

the Federal Circuit have decided that the 'twin-test approach is 

lawful. Indeed, in American Spring Wire and Roses the Court of 

International Trade has held that bifurcated analysis · is 

Inv. No. AA1921-126, TC Pub. 615 (October 1973), at 3. 
( 19) Calcium Pantothenate from Japan, Inv.· No. AA192L:·.131 

(December 1973) , at 3. _ 
(20) Metal Punching Machines, Single-End T.ype,· Ma?)ually 

Operated, from Japan, Inv. No. AA1921-133, TC Pub. 640 (January 
1974), at 3;· · · · 

(21) Racing Plates (Aluminum Horseshoes) from Canada, Inv. No. 
AA1921-137, TC Pub. 645 (January 1974), at 3; 

(22) Hand-Operated Plastic Pistol-Grip Liquid Sprayers from 
Japan, Inv. No. AA1921-138, TC Pub. 662 (April 1974), at 3; 

(23) Wrenches, Pliers, Screwdrivers, and Metal-Cutting Snips 
and Shears from Japan, Inv. No. AA1921-141, TC Pub. 696 (October 
1974), at 3; 

(24) Tapered Roller Bearings and Certain Components Thereof 
from Japan, Inv. No. AA1921-143, USITC Pub. 714 (January 1975), at 
3; 

(25) Welt Work Shoes from Romania, Inv. No. AA1921-144, USITC 
Pub. 731 (June 1975), at 3; 

(26) Portable Electric Typewriters from Japan, Inv. No. 
AA1921-145, USITC Pub. 732 (June 1975), at 3; 

(27) Lock-in Amplifiers and Parts Thereof from the United 
Kingdom, Inv. No. AA1921-146, USITC Pub. 736 (July 1975), at 3; 

(28) Vinyl Clad Fence Fabric from Canada, Inv. No. AA1921-148, 
USITC Pub. 744 (October 1975), at 3; 

(29) Chisels, Punches, Hammers, Sledges, Vises, C-Clamps, and 
Battery Terminal Lifters from Japan, Inv. No. AA1921-149, USITC 
Pub. 748 (.December 1975), at 3. 

In several other cases, there were separate views in which one 
or more Commissioners cited explicitly the bifurcated criteria. 
One case was terminated without Commission views. 

63 Cephalexin, supra, at 63. 
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"required." The Court of Appeals for the Federal Circuit has 

affirmed this approach. In light of the judicial precedents, the 

~eal question for trade law administrators is not whether the 

pifurcated method is lawful, but instead whether unitary analysis 

is in any way compatible with the· required two-fac'tor approach to 

~aterial injury and causation. 64 
' 

From my standpoint, this historical account demonstrates that 

i:he Commission has; indeed, utilized a uniform. pattern of statutory 

analysis over a long period of time with reasonable consist·ency. · 

~onsequently, in employing the traditional bifurcateµ approacti in 

the present determination, this Commissioner defers to the 

accumulated wisdom of the Commission and to its reviewing courts. 

I do not lightly disregard consistent, longstanding Commission 

practice and case law. 

64 590 F. Supp. 1281; Roses, at 9. 
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Additional Views of Commissioner David B. Rohr 
. Concerning 

The Propriety of Bifurcated Analysis of Injury and Causation 

Over the years, Commissioners of this agency have frequently used their additional 

views to set forth or engage in public debate about the appropriateness of various 

· methods of analysis used to decide the investigations brought before the Commission. 

Margins analysis, trend analysis, elasticity analysis, computer modeling, cumulative 

analysis, and a host of other techniques have been advocated, employed, and criticized. 

On occasion, such methodologies have been approved of or rejected by the 

Commission's reviewing courts or by the Congress. 1 One of these methodological 

controversies, which has recently resurfaced after several years, is the debate between 

the so-called "bifurcated" and "unitary" modes of analysis. The bifurcated approach 

is a two-step analysis which looks first to whether an industry is experiencing material 

injury and second to whether that injury is to any degree "caused by" the imports under 

investigation. It is simply a method of organizing the consideration of the statutory 

factors in Title VII investigations into logical groupings which permit an efficient 

exposition of what is happening to an industry and the role of imports in these events. 

Traditionally, the debate between advocates of each approach focussed on which 

of these methods was a "better" means of fulfilling the Commission's statutory 

mandate.2 As long as the debate was carried out in such terms, If elt no need to involve 

myself in the controversy. In several recent opinions, however, certain of my 

See. e.g., USX Corp. v. United States, 682 F.Supp. 60, 64-68 (CIT, March 15, 1988) 
(rejecting the "five factor" test); Id. at 86-70 (criticizing use of certain types of elasticity 
estimates); S.R. 71, Report of the Committee on Finance, United States Senate lOOth Cong. 1st 
Sess. 116 (1987) ("The Committee disapproves of determinations by individual Commissioners 
that rely on the mechanical application of factors or formulas that remain constant from case 
to case, but are not enumerated in section 717(7)." and "The Committee intends to disapprove 
of a narrow interpretation of the term 'price undercutting' to ref er only to predatory pricing 
behavior ... ") ' 

2 See Cellular Mobile Telephones and Subassemblies Thereof from Japan, 731-TA-207, 
USITC Publication 1786 at 18 and 20 ((December l 985)(Additional Views of Chairwoman Stern· 
and Additional Views of Commissioner Eckes). 
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colleagues have chosen to argue, not only that one method, a "unitary" method, is better, 

but also that it is the only method that the statute "contemplates" or that is "sufficient" 

to fulfill the Commission's statutory mandate..3 With all due respect to my colleagues, 

I believe any such assertions are absurd. 

I .use the term "absurd" advisedly. If .this criticism is aimed at the bifurcated 

approach per se, it is absurd, just as criticism aimed at the unitary approach per se 

would be absurd. On the other.hand, if criticism is aimed at the elements. that go into 

a particular use of either a bifurcated· or unitary analysis, there is clearly room for 

saying that some of these elements may or may not be permissible. Even in such 

' situations, I would be reluctant to call any methodology impermissible, unless the courts 

or Congress had directly spoken to the question. 

Before turning to the history and basis for the bifurcated approach, it is useful to . ' 

understand the criticisms leveled at it. The bifurcated approach is sometimes criticized 

for what is its strongest logical underpinning. That is, in cases in which no material 

injury is found to exist, the Commission does not c~nsider causation.4 However, if 

there is no material inJury, there is nothing for the imports to "cause." Why should the 

Commission engage in an essentially academic exercise in such situations and consider 

causation?5 

3 See 12-Volt Motorcycle Batteries from Taiwan, 731-TA-238 at notes 23 and 61 (August 
1989) (But compare notes 24 and 62 of this same opinion). 

4 The Senate Report to the 1988 Omnibus Trade Act is sometimes cited by those who argue 
that it is improper to decide cases based upon a finding of no injury without also considering 
causation because it requires a discussion of all factors in every case. However, as anyone who 
is aware of the origin of those comments in the Report must know, they were directed 
specifically at certain Commissioners, who, in their causation analyses, were ignoring the 
explicit statutory factors and substituting their own factors or surrogates, which they felt were 
better explanatory variables than those Congress wished the Commission to consider. That this 
was not intended to have any negative impact on the use of bifurcated analysis is made clear 
when one considers the full history of the provision. See discussion p. 9-11, infra. 

5 American Spring Wire Corp. v. United States, 590 F.Supp 1273 (CIT 1984) (calling a 
discussion of causation in such circumstances "superfluous"). 
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The bifurcated approach is also criticized, improp_erJy as I understand it, for 

making an assumption that a healthy industry cannot be injured. The criticism is 

totally unfounded.6 It reflects a woeful ignorance of how the Commission, at least in 

the five years I have served as a Commissioner, has employed the bifurcated approach. 

It confuses the terms "healthy" and "unhealthy" with the statutory term "material 

injury". In making my decisions I do not care whether an industry is healthy or-

unhealthy. My only concern is whether it is experiencing conditions (based upon my 

evaluation of the indicators of its performance) which the statute describes as "material 

injury". The concepts "health" and "material injury" are related only in the minds of 

those who choose to mischaracterize the Commission's decisions. 

It has also been argued that injury in a bifurcated analysis merely means that 

indicators, i.e., levels of production, employment, and financial performance, at the end 

of a period of investigation are below the levels of such indicators at the start of that 

period or below those of some other generalized "industry." Nothing could be further 

from the truth, as should be readily apparent to anyone who cares to examine the 

history of Commission opinions. Industries whose indicators have gone down over the 

period of investigation have been found to be uninjured, and those whose indicators • 

have improved over the course of an investigation have been found to be injured.7 It 

should also be kept in mind that there is absolutely nothing in the bifurcated analysis 

which would preclude an industry that might not currently be experiencing material 

injury from being threatened with material injury. 

As an analytic tool of Commission analysis, bifurcated consideration of injury and 

6 Even if someone wishes to level such criticism, they should direct it properly. It is a 
criticism not of the bifurcated approach itself but rather is how it is applied. 

7 Of course, one would be foolish not to acknowledge that it is certainly much more likely 
for an industry whose indicators exhibit downward trends to be experiencing material injury. 
However, it is only when an industry's indicators are evaluated in the particular context of 
that industry that a definitive judgement can be made. The question is not simp_ly. that the 
indicators are going down, nor is the question what is the reason why they are going down. 
The question is whether it is a bad sign for a particular industry that its indicators are going 
down. · 
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ca.usation has a venerable hisfory. A very br.ief search of past Commission antid~mping 

decisions reveals that the analysis was in regular use at least as early as 1'972. In April· 

of that year, Commissioners Leonard and Young wrote in their negative decision in. 

Fish Nets and Netting of Manmade Fibers from Japan,: 

The Antidumping Act, 1921, as amended, requires.that the 
Tariff Commissio~ find two conditions satisfied before an 
affirmative determination can· be made. 

First, there must be injury or a likelihood of injury, to an 
industry in the United States, or an.industry in the United States·. 
must .be prevented from being established. The. quantum or 
description of injury is not disclosed in the statute. 

. And second. such injury (or likelihood · o( injury .or 
prevention of establishment) must be "by . reason 'of" the 
importation into the United States of the class or kind of foreign 
merchandise the Secretary of the Treasury determined is being or 
is likely to be sold at less than fair value. 

If either ·condition is not satisfied. a negative determination 
· must be made.8 . 

In Fish Nets this analysis was used in the explanation of a neg~tive de~ision. It was 

also to be used in affirmative determinations. Shoi:tly after th.e Fish Nets case, the 
. . 

same two Commissioners, speaking as a plurality of the Com~ission, stated in Asbestos 

'Cement Pipe from Japan: 

. The Anticiumping Act, 1921, as amended, requires that the 
Tariff Commission find 'two conditions satisfied before an 
affirmative determination can be made. 

First, there must be injury, or likelihood of injury, to an 
industry in the United States, or an industry in the United States 
must be preve-nted from -being established. · 

And second, such injury (or likelihood of injury or 
prevention of ·establishment) must be "by ·reason· of" the 
importation into the United States of the class or kind of foreign 
merchandise the Secretary of the Treasury determined is being, 
or is likely to be;, sold at less than fair value. 

In the instant investigation we find that both conditions 
are met. We have, therefore, made an affirmative determination.9 

8 Determinations in Investigation No. AAl.921-85 Under the Antidumping Act, 1921, as 
amended, TC Publication 477 at .7(April·1972)(Fis·h Ne.ts). · 

9 Determination of Injury in Investigation No. AA1921-91 Under the Antidumping Act, 
1921, as amended, TC Publication 483 (May 1972) at 3. 
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Virtually identical language can be found in many of the opinions issued by the other 

Commissioners and by the Commission as a whole throughout the l 970's. 10 

By the late l 970's, explicit statements of the two elements of the Commission 

determinations in antidumping cases become less frequent, but continue on through the 

adoption of the 1979 Trade Agreements Act, amending the dumping law. The question 

to consider is what is the meaning of the Commission's faHure to continually repeat the 

two-part standard. It is important to note, for example, that the form of the analysis 

used by the Commission in its opinions does not differ between the cases in which the 

two-part standard is formally enunciated and those in which it is not explicitly stated. 

Further, there is certainly no "repudiation" of the two step analysis set forth in these 

cases. It is quite reasonable therefore to surmise that the Commission simply became 

tired of repeating what must have seemed to have been an obvious truism, that there 

were· two elements of the determination both of which must be satisfied for an 

affirmative decision. 

Further, as I examine the opinions of the Commission in the ea'rly 1980's, I believe 

that it is clear that the bifurcated method of analysis remained in common use. For 

example, from the very first staff report included in the first decision under the 1979 

10 See, eg. Elemental Sulfur from Mexico, Inv. No. AA1921-92, TC Publication 484, at 8 
(May l 972)(Commissioners Leonard and Young); Pentaerythritol from Japan, Inv. No. AA 1921-
96, TC Publication 508 (September 1972)(Commission decision, Commissioners Young and 
Ablondi not participating and Commissioner Leonard concurring in the result); Bicycle 
Speedometers from Japan, Inv. No. AA 1921-98, TC Publication 513 (September l 972)(Chairman 
Bedell, Vice Chairman Parker and Commissioners Leonard and Moore); Northern Bleached 
Hardwood Kraft Pulp from Canada, Inv. No. AA1921-105, TC Publication 530 (December 
1972)( Chairman Bedell and Commissioners Leonard and Moore); Steel Wire Rope from Japan, 
Inv. No. AA 1921-124, TC Publication 608 (September l 973)(Chairman Bedell and Commissioner 
Moore); Expanded Metal, of Base Metal, from Japan, Inv. No. AA1921-130, TC Publication 629 
(November l 973)(Commissioner Leonard and Moore); Iron and Sponge I.ron Po~ders from 

·Canada, Inv. No. AA1921-136, TC Publication 642 (January 1974)(Commissioners Leonard and 
Ablondi); Chisels, Punches, Hammers, Sledges, Vises, C-Clamps, and Battery Terminal Lifters . 
from Japan, Inv. No. AA1921-149, USITC Publication 748 (December 1975)(Chairman Leonard, 
Vice Chairman Minchew, and Commissioners Moore, Bedell, Parker, and Ablondi); Birch 
Three-Ply Door Skins from Japan, Inv. No. AA1921-150, USITC Publication 754 (January 
l 976)(Separate opinions of Chairman Leonard, Vice Chairman Minchew, and the joint opinion 
of Commissioners Parker and Ablondi),; Tantalum Electrolytic Fixed Capacitors from Japan, 
Inv. No. AA1921-159, USITC Publication 789 (October 1976) (Chairman Leonard, Vice 
Chairman Minchew, and Commissioners Moore, Bedell, and Ablondi). 
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law, separate sections of the report discussed factors relating to injury and causation.11 

This format for staff report has been consistent throughout the period during 

which the Commission has been making decisions under the 1979 Act. Similarly, many 

· of the determinatio.ns by individ.ual Commissioners reveal the use of bifurcated 

methods of analysis. For example, beginning with the Spun Yarn case, I see that 

· Commissioners Stern and Calhoun state: 

· [T]his cas~ presented us with some difficulty because t.M 
question of the' causal rehttionshio between the L TFV imports 
and material in jury to the domestic industry is an espeeially close 
~ 

In Sugar and Sirups from Canada, Commissioners Moore and Stern explicitly 

divided their concurring opinion into separate sections dealing with injury and 

causation.12 In this period it is clear that there is no real pattern discernable from the 

opinions issued by the Commission that identify any single method of analysis' as 

particularly approved of. I believe, however, that the opinions suggest that, throughout 

·the period, various Commissioners continued to employ both bifurcated and unitary 

analyses. For example, in Precipitated Barium Carbonate from the Federal Republic of 

Germany 13, I read: 

Several factors indicate that material injury is present in 
this case. The most significant are the declining sales and 
profitability of the domestic industry. The causal connection 
between dumped imports and material injury to the domestic 
industry is de'1}onstrated by the increased market share of L TFV 
imports together with the substantial margins of underselling. 

Later that year, in Sorbitol from France, 14 the basic elements or form for Commission 

opinions that was to be used for several years thereafter, and that, in modified form, 

11 Spun Acrylic Yarn from Japan and Italy, Inv. Nos. 731-TA-I and 2; USITC Publication 
1046 (March 1980) ("Consideration of Material Injury or the Threat Thereof" at A-9 and 
"Consideration of the Causal Relationship between L TFV Imports and the Alleged Material 
Injury" at A-21). 

12 731-TA-3 (Final), USITC Publication 1047 (March 1980). 

13 Inv. No. 731-TA-31 (Final), USITC Publication 1154 at 6 (June 1981). 

14 Inv. No. 731-TA-44, USITC Publication 1233 (March 1981). 
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is still used today, can be seen in the Additional Views of Paula Stern and Alfred Eckes, 

whose views includec;l separate sections on condition of the industry and impact of 

L TFV imports. 

In most of these cases, the explicit findings of "material injury" or "no material 

injury", which one can see in most post-1985 decisions of the Commissio~ are lacking. 

The methods of analysis employed by the Commission are therefore mostly a matter of 

inference and conjecture. The only clear examples would be seen in negative decisions 

• that explicitly were decided on material injury grounds and in which the Commission 

did not consider causation or explicitly did so only as an alternative finding. 

However, in this period negative decisions of the Commission were rather infrequent, 

and, even in the infrequent case, the facts may or may not have warranted a decision 

on "material injury" as opposed to "causation" grounds. 

In this context, however, the Commission considered a series of countervailing duty 

and antidumping cases in 1982 and 1983 concerning prestressed concrete steel wire 

strand from various countries including Spain, France, the United Kingdom, and 

Brazil.15 In these cases, the determinations of the Commission were explicitly made on 

"no material injury" grounds. In the cases, an additional set of causation findings were 

made: 

Assuming arguendo that the injury during the first 9 
months of 1982 meets the statutory standard of "material injury," 
our analysis of the effects Of imports of PC strand from the 
United Kingdom demonstrates that any such injury is not by 
reason of the subject imports.16 

These findings are clearly made as alternative separate grounds for the decision. 

Of this decision, the CIT, whose opinion on the matter was later adopted by the 

CAFC, stated: 

The Commission must make an affirmative finding only 
when it finds h21h. ( l) present material injury (or threat to or 

15 Inv. Nos. 701-TA-152, 153, and 164 and 731-TA-89. 

16 Prestressed Concrete Steel Wire Strand from the United Kingdom, 731-TA-89 (Final), 
USITC 1343 at 6 (February 1983). 
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retardation of the establishment of an industry) and (2) that the 
material injury is "by reason of" the subject imports. Relief may 
not be granted when the domestic industry is suffering material 
injury but not by reason of unfairly traded imports. Nor may 
relief be granted when there is no material injury, regardless of 
the presence of dumped or subsidized imports of the product 
under· investigation, In the latter circumstance, the presence of 
dumped or subsidized imports is irrelevant, because only one of 
the two necessary criteria· has been met and any analysis of 
causation would be superfluous. 17 

The debate over unitary and bifurcated analysis was not, of course, put to rest by 

this decision. While I think it does clearly stand for the proposition that the bifurcated 
. • - . "l • ; • • 

approach has been judicially approved as a method which. the Com~ission can employ,. 

I do not believe anyone would claim that it says that a unitary approach. is 

impermissible. No unitary analysis was before the court, and so it did not speak to the 

issue. 

The debate was resumed at the Commission in late 1985 in the separate additional 

views by Commissioners Stern and .Eckes in Cellular Mobile Telephones and 

Subassemblies Thereof from Japan. 18 . In her, additional views, then Chairwoman Stern 

warned of an overly mechanistic approach to the bifurcated analysis which might lead 

to a finding of no injury when in fact an industry was experiencing injury. 19 It must, 

of course, be pointed out that the Commission did find material injury to exist in that 

case. In fact, the danger pointed out by Commissioner Stern, use of some concept of 

"normal" profits as a standard of injury without taking into consideration the 

particularities of the industry under investigation, would be a misapplication of the 

bifurcated approach, just as it would be if it were used in the context of a unitary 

17 American Spring Wire Corp. v. United States, 590 F.Supp 1273 (CIT 1984), afl'd sub nom 
Armco, Inc. v. United States, 760 F2d 249 (CAFC 1985) ("The judgement appealed from is 
affirmed on the basis of the opinion filed by Senior Judge Maletz."). It is important to note 
that the requirement for the Commission to consider all the factors listed in the statute 
predates this decision. See discussion p. I 0, infra. 

18 Inv. No.731-TA-207 (Final), USITC Publication 1786 (December l 985)(Telephones). 

19 Id. at 18. 



79 

approach.2° Commissioner Eckes responded by stating that- the. "Commission should 

follow the interpretation of this agency's highest .. reviewing ,court" citing American 

Spring Wire; discussed above.21 

Subsequently, in National Ass'n of Mirror Manufactures v. U.S.,22 the Co'mmission's 

reviewing court was faced with the a direct challenge to the Commission's abi!ity to. 

make determinations·solely, and explicitly based·on a finding of "no material in_j\jry". 

In that case, the· judge, possibly in.response to the arguments rai.s~d by the appellant 

in that case, went so far as to state: 

Nonetheless, when the statutory factors which. th.e 
Commission considers indicate that the domestic industry is 
healthy, the Commission may indeed determ.ine that. the.domestic 
industry is not experiencing or facing material injury. 

That the judge found it necessary to use the term "healthy", which again, I must repeat, 

the Commission does not use in its analysis, ~as unfortunate but the principle of the 

acceptability of "no material injury" findings should be, by this time, unexceptionable. 

As if this proposition needed any further support, the CIT agai~ stated within,the'tast 

month: 

An affirmative injury determination by the ITC pursuant 
to 19 U.S.C. §1967d(b)(l) requires both the existence of material 
injury, or threat thereof, to an industry in the United States and 
a causal connection between such injury or threat and imports 
determined to be sold at less than fair value.23 

·Recently, a curious argument has been made that Congress, in the 1988 Omnibus 

Trade and Competitiveness Act, implicitly rejected the Commission's traditional 

bifurcated analysis. The argument is that the legislative history of the Act make~ clear 

20 See USX Corp. v. United States, 682 F.Supp. 60, 69 (CIT 1989) (rejecting an analysis of 
elasticity that "th~ determination does not link to the specific facts of this.case."). 

21 Telephones, supra n.18 at 20-21. 

22 696 F.Supp. 642 (CIT 1988) 

23 Roses, Inc. v. United States, Slip op. 89-115 (CIT August 18, 1989) (Citing American 
Spring Wire)(emphasis added). 
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that in every case the Commission is to consider the three specified factors of the 

volume, price, and impact of imports.24 The statements in the legislative history refer 

to these factors as being part of the "material injury" determination. These factors are 

those which, ·in the bifurcated approach are relevant to the issue of causation rather 

than whether the industry is currently experiencing material injury. If they must be 

discussed in each case, causation must obviously be discussed in each case. Hence, a 

methodology wtiich allows a decision to be made without reference to causation, i.e., 

a bifurcated approach that allows a decision based ·on·"no material injury," cannot be 

permitted. While clever, this is a respectable argument only if one blinds oneself to the 

context in which the le~islative history 'Was written . 

. First, I note t~at_ Copgress. was well aware of the debate between unitary and 

bifurcated analysis but c_hose not to explicitly reject either approach or even refer to 

either approach by name. This suggests that perhaps Congress was concerned with 

some other issue when writing this history. Second, it must also be noted that the 

requirement for the Commission to consider the three elements of 19 U.S.C. § 1677(7)(8) 

predates the 1988 Act. It has existed since the passage of the 1979 Act. Third, the 

legislative ~istory rel:ues to a·provision w_hich traditional.iy has been viewed as relating 

to the causation elemeJ1t of the Commission's determination, a determination 

generically ref erred to as an injury or material injury determination without any 

in.tent to distinguish betw.een elements of that determination. ·This might lead one to 

surmise that the reference to "all cases" might mean all cases in which causation was 

an issue. 

This interpretation is supported when one looks to the "problem" that Congress ·was 

addressing in adding this explanation in the legislative history. This problem was that 

certain Commissioners, in writing their analyses of causation were habitually 

employing "surrogates" for the statutorily enumerated factors and otherwise 

24 Conf. Rep. 100-576, lOOth Cong., 2d Sess. 616 (1988). 
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substituting their own analytic prejudices for a consideration of th~ factors listed in 
! ' 

the statut~. 25 While Con~ress rec~gnized that. as Comm.ission~rs~ we must have some 

latitude to employ whatever modes of analysis we see fit. Congress was also very 

clearly saying that any such analysis could only be in addition t'o. not a ·substitute for. 

the analysis e_xplicitly mandated by the statute. The legislative history is a warning 

that the Commission shouid not create some ab.stract. a priori benchmark against which 

to makes its statutory determination, but rather, examine each industry according to 

its own individual facts. The statements in the legislative history~ looked at' iri their 

proper context, thus has nothing whatsoever to do with ttie bifurcated versus unitary 

~odes of analysis debate. 

The debate, however, continues. I believe that the bifurcafod approach remains the 

better, though not exclusive, method of analysis under title VII. My view is based ori 
• J • • 

several reasons. I find that, at least in their current manifestations, unitary methods 

of analysis suffer from precisely the overly mechanistic, .formutaic application that 
- . 

concerned Commissioner Stern in 1985 about the bifurcated approach and that result 

in. a determination amounting to whether _imports are a "material cause of injury." 

.ra,ther than "a cause of material injury." It is precisely the concern which led Congress 

to admonish the Commission against use of formulas which bear no relation to the 

facts of a specific case.26 

Second. it is difficult in the context of unitary approaches to distinguish between 

material injury and a material causation standard. The history of the dumping and 

countervailing duty laws are filled with admonishments from Congress that imports 

need only be "a" cause, not the only cause, not an important cause, not a substantial 

25 S.R. 71, Report of the Committee on Finance, United States Senate IOOth Cong. 1st Sess. 
116 (1987) ("The Committee disapproves of determinations by individual Commissioners that 
rely ori the mechanical application of factors or formulas that remain constant from case to 
case, :but are not enumerated in section 717(7)."). , . 

26 Id . . 
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cause, not even a· ~aterial ~·~use of injury.27 . A common failure of unitary analysis is 
.. 

to implicitly apply a materiality standard to causation in direct contravention of' 

Congressional admonition. 

Third, unitary analysis tends to blur the distinctions between present material 

injury and threat of injury, which I believe are to be kept separate under that statute 

as they have different statutory consequences. Over time, Congress has progressively 

specified the factors to be considered by the commission in analyzing threat, factors 

~hich are separate and distinct fr-om tho~e it requires be looked at in the' context of 

present material injury ·and causation. 

This is not to say that a unitary analysis could not be developed which avoids these 

pitfalls that may be at least as good as the bifurcated approach I currently use. There 
. . . • ·, t -. . . • ' • . 

may be times when a bifurcated explanatio·n of a decision might not be 'clearer arid 

more transparent than a unitary explanation. '.·As lo~g 'as l have considered what the 

statute requires me to conside~~ I believe I have!Wide discretion to.explain that decision 
,-

in any manner that seems best. The bifurcated approach is clear:' t'ransparent and 
'., 

avoids the pitfalls and dangers which the Commission has expHcitly be.en ·warned 

aga.inst . .Ariy ~ther approac'h that iioes not avoid. those pitfalls is no't in compliance 

with Congressional interit. 

27 See. eg., Birch Three-Ply Door Skins. fic;>m Japan, ln.v. No. AAl921-150, USITC 
Publication 754. (January 1976) at 7-10 (Slatement of Reasons for Affirmative, Determination 
of Chairman Will E. Leonard discussing pre-1979 dumping law); S .. R. 249, Committee on 
Finance, 96th Cong. 1st Sess 74 (1979) ("The current practice of the ITC ·with respect to 
causation will continue under section 735."; "Nor is the issue whether less-than-fair-value 
imports are the principal, a substantial, or a significant cause of material injury."). 
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DISSENTING.VIEWS OF CHAIRMAN ANNE E. BRUNSDALE 

· New Steel Rails From Canada 
Inv. Nos. 701-TA-297 and 731-TA-422 (Final) 

Based on the inforµiation gathered in this investigation, I join 

Vice Chairman Cass and Commissioner Lodwick in dissenting from 

the Commission's affirmative determination that no industry in 

the United States is materially i~jured or threatened with 

material injury by reason of imports of steel rails from Canada 

that are subsidized or dumped. 1 My reasoning is outlined below. 

Like Product and the Domestic Industry 

As a threshold matter, the Commission is required to define the 

relevant domestic industry that is to be examined for the purpose 

of assessing whether material injury or threat of material injury 

by reason of the subsidized impo:i:;-ts exists. The domestic 

industry is defined as "the domestic producers as a· whole of a 

like product, or those producers whose collective output of the· 

like product constitutes a major proportion of the total domestic 

production of that product". 2 

In the preliminary determination I joined in the 

Commission's unanimous finding that all new steel rails were a 

single like product, but flagged the issue for further attention 

in the final investigation. ·Based on the additional information 

1 19 u.s.c. 1671d(b), 1673d(b). Material retardation is not an 
issue in this investigation and will not be discussed further. 

2 19 U.S.C. 1677 (4) (A). 
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now available, a strong case can be made for a finding that tee 

rails and other rails are separate· like products.and that prime 

and industrial tee rails are also separate like products. 

However, ·all 'rail subject to this investigation is manufactured 

in the same facilities by the same workers. 3 Thus, whether or 

not rails are viewed as a series of separate products or as part 
' 

of a single aggregate, the. analysis of material injury or threat 

thereof concerns a single domestic. industry. 

The Commission's like-product decision is a factual 

determination, and the Commission applies the statutory standard 

of "like" or, "most similar in characteristics and uses" on a 

case-by-case basis. In analyzing like-product issues, the 

Commission generally considers a number of factors, including the 

use of common manufacturing facilities and production employ,ees, 

physical a~pe~rance, ·int~rchangeabi~it~ ~mong the aitidle~, 

channels of distribution, and customer perceptions of the 

I 

articles. The Commission looks for clear dividing lines between 

products: "By focusing on the market for a product in a 

meaningful economic sense, the Commission can establish which 

divisions are of consequence and which are not." 4 

3 The inclusion of products not within the scope of the 
investigation in the domestic industry is usually a major 
drawback to adoption of a product-line analysis. This concern 
does not arise in the present context, since the relevant product 
line corresponds exactly to the scope of the investigation as 
defined by Commerce. 

4 Digital Readout Systems and subassemblies Thereof from Japan, 
Inv. No. 731-TA-390 (Final), USITC Pub. 2150 (January 1989) at 27 
(Views of Acting Chairman Anne E. Brunsdale). 
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In this investigation, there are two principal questions 

regarding the definition of the like product. The first is 

whether the.tee rail used in railroad applications is a separate 

like product from crane, girder, and contact rail used in other 

applications. The second is whether prime and industrial tee 

rails constitute a single like product. My analysis of the$e . 

issues, only the second of which has received the attention of 

parties, is outlined below. 

Tee Rail and Other Rail. Most of the like-product criteria 

usually considered by the Commission favor a determination that 

the individual types of rail are separate like products. There 

is no interchangeability between tee rails and other new steel 

rails, or among crane, girder and contact rails. Moreover, this 

lack of interchangeability extends to the design stage of rail 

applications as well as to the use of rails in current 

applications. customer perceptions and physical appearance of 

each type of rail are clearly different. In regard to the 

foregoing like-product criteria, the dividing lines between the 

major types of rail are clear and distinct. However, common 

production facilities and employees are used in the manufacture 

of all types of rails. 5 

Even if each type of rail is judged to be a distinct like 

product, there is a question as to whether separate industries 

5 Questionnaire responses show that a single producer of t~e 
rail, Bethlehem, accounts for all reported domestic production of 
non-tee steel rails. Crane, girder, and contact raiis are 
produced in the same facility as tee rails. 
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can be meaningfully identif"ied. The market for tee rails, which 

are used as railroad track, accounts 'for· over 98 pe'rcent of the 

overall market for r~ils. 6 It is physically possible to produce 

crane, girder, or contact rails without producing tee rails, but 

it would not be economically feasible to operate a rail mill to 

produce only these low volume products. Moreover, the record 

indicates that the costs of constructing a rail rolling mill or 

.converting a universal structural mill to rail production and 

providing the dedicated equipment required for the finishing and 

inspection of rails are significant. 7 Since. it would be 

impossible to amortize 'these cos'ts solely 'over the production of 

small volumes of non-tee rails, potential competitors cannot 

enter one or more of these segments without also deciding to 

compete for tee rail sales. Thus, in terms of .both current 

production and possible entry, the different types of rails are 

. necessarily produced by the same domestic· industry. 

Prime and Industrial Rail. Prime rail is tee rail that 

meets AREA specifications. ·when the 'production process for prime 

rail goes awry, the resultant out-of-specification product may be 

either used as scrap or sold as industrial rail. 8 Industrial 

6 Report at A-24 (Table 1). 

7
- Economic Memorandum EC-M-313 at 5-6-. 

8 The rejection rate for prime rail determines the potential 
supply of industrial rail. Rejection rates range· from 2 to 6 
percent for domestic producers and· producers of the subject 
impor~s. A railmaking .facility will sell industrial rail when 
the net receipts of a sale exceed the cost of freight and 
handling plus the scrap value of the rejects. The suitability of 

(continued ... ) 
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rail is a by-product produced exclusively in conjunction with 

prime tee rail. 

Petitioner argues that prime and industrial rails are-a 

single like product. Petitioner notes that at least some 

railroads view the two types of rail as interchangeable and that 

distributors sell both prime and industrial rail to users that 

purchase both kinds. 9 Petitioner also holds that prime and 

industrial rail have the same outward physical appearance and 

that the markets for prime and industrial rail are linked via 

their common use in certain appl·ications. 10 

Respondents counter that the failure of industrial rail to 

meet AREA standards constitutes a clear distinction from prime 

rail. Rail that does not meet AREA standards is not bought by 

Class I railroads, which purchase 70 percent of all new steel 

rails. Relay rail, which is previously laid prime rail that is 

removed from the track network due to abandonment or routine 

replacement programs, is, unlike industrial rail, a substitute 

for prime rail in Class I applications. The presence of relay 

rail as a product falling between prime and industrial rails on 

the spectrum of steel rails as viewed from the rail·consumers' 

8
( ••• continued) 

rejects for industrial rail applications.varies widely. See 
Report at A-12-13. 

9 Prehearing Brief of Petitioner Bethlehem Steel Corporation 
(hereinafter Petitioner's Prehearing Brief) at 5, 7, 16, 19-20 
and 26. 

10 Id at 16-17 and 27 et seq. 
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perspective provides further evidence that the latter two 

products are clearly divided. Moreover, the lack of 

interchangeability is likely to apply in both directions: while 

it is physically possible for prime rail to be used in those 

applications. where industrial rail would suffice, the large price 

gap between prime. and industrial rail makes such an application 

economically infeasible. 11 In sum, there is no 

interchangeability, and customer perceptions clearly differ. 

With regard to physical appearance, respondents note that 

industrial rails come in nonstandard lengths, are drilled to 

prevent inadvertent misuse in applications where prime rail is 

required, and .do not carry_the marking applied t9 rails meeting 

AREA standards. Tnus, while an untrained observer mi~h~ find the 

physical appearance of prime and industrial rail to be similar, 

rail market participants would instantly recognize physical 

differences. Respondents also assert that prime.rails are 

distributed primarily through direct sales to. class I railroads, 

while industrial rails are sold exclusively through distributors. 

The large price disparity between prime and industrial rails is 

another factor that supports a finding that prime and industrial 

rail are separate like products. 12 In respondents' view, these 

11 The unit value of industrial rail as a proportion of prime 
rail unit value in domestic shipments ranged from 43.0 percent to 
64.0 percent over the period of investigation. See Report at A-
79 (Figure lla). Canadian prime and industrial rail values 
revealed a similar large gap. Id. at A-80 (Figure llb). 

12 Asocoflores 693 F. Supp. at 1170 n. a. See also note 11 
supra. 
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factors together outweigh the use of common production facilities 

and employees in the production of both prime and industrial 

rail. 13 

Summary Evaluation of the Like-Product/Domestic Industry 

Question. This is, to my knowledge, the first investigation 

before the Commission in which the issue of whether a product and 

a by-product of its production constitute one or more like 

products has arisen. A like-product analysis based exclusively 

on the commonality of production faci.lities and employees in this 

setting can lead to absurd results: the two outputs of a water 

treatment plant, clean water and sewage sludge, would be the same 

like product under a strict application of this approach! 

Overall, I find Petitioners' appeal to the possibility of a 

market connection between prime and industrial rail is much less 

convincing than Respondents' evidence that no such connection 

exists in practice. If production of prime and industrial rail 

were.separable, and if relative market sizes were sufficient to 

13 The industrial rail like-product issue provides a counterpoint 
to my discussion in Generic Cephalexin Capsules from Canada, Inv. 
NO.· 731-TA-423 (Final), USITC Pub. 2211 (August 1989) at 33-35 
(Additional Views of Chairman Anne E. Brunsdale), regarding the 
role .of clear price breaks in dividing markets and hence like 
products. In that case, petitioner cited United States v. 
Archer-Daniels-Midland Co., 866 F.2d 242 (8th Cir. 1988), for the 
proposition that the de jure division of markets by legislative 
fiat (in that case a sugar quota) also divided like products. 
Petitioner contended that the existence of a patent on one drug 
formula required its segregation as a separate like product. I 
agreed with the reasoning, but disagreed with the conclusion 
because the patent at issue had expired. Id., USITC Pub. 2211 at 
37 n. 18. In this case, the AREA specifications serve as a de 
jure division of the market between new rail and industrial, each 
with its own market and price structure. 



90 . 

allow for independent production of each type, I would not 

hesitate to evaluate the prime and industrial rail industries 

separately for purposes of reaching my material injury 

determination, even under circumstances where current production 

occurred using common facilities and employees. However, the 

definition of multiple industries in a case involving a pair of 

goods whose production is both physically and economically 

inseparable and that are both covered within the scope of the 

investigation poses many problems with no apparent offsetting 

benefit. The allocation of costs and returns to each product, 

which are manufactured by the same inputs and processing 

activity, but differ significantly in economic value, would be an 

insurmountable task. 14 The mixing of products within and 

outside the scope of the investigation, a major _disadvantage o.f 

product-line analysis in other settings, does not arise here 

because of the exact match between the all new·rails product line 

and the scope of the investigation. · I therefore determine that 

prime and industrial rail are produced by the same domestic 

industry producing all other types of new steel rails. 

Cumulation. Another preliminary issue that .arises in this 

investigation involves cumulation across the ant~dumping and 

countervailing duty investigations. The Commission has clear 

14 For example, since industrial rail is an inevitable result of 
prime rail production activity, the production cost of prime rail 
should, for planning purposes, include an allowance for the known 
incidence of out-of-specification product. To count these costs 
fully as costs of industrial rail production would necessarily 
involve double-counting. 
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statutory instructions that, in cases involving unfair imports 

from several different countries that compete with each other and 

with products of the domestic industry, it should cumulate 

effects rather than consider the question of material injury or 

threat of material injury by reason of each country's unfair 

imports separately for each country's imports. 15 Where dumping 

and subsidization are both alleged in multiple country 

investigations, cumulation across both types of. cases is clearly 

required. While cumulation is not explicitly mandated over· 

dumping and subsidy cases involving one country, the statute has 

defined a broader basis for cumulation that clearly encompasses 

this possibility. A failure to cumulate would be logically 

inconsistent, since dumped imports and subsidized imports from 

one country will almost certainly more fully satisfy the 

"competition" condition for cumulation set out in 19 u.s.c. 

1677(7) (C) (iv) than would imports from any two countries. For 

this reason, I will cu~ulate across both types of unfairly traded 

imports in my injury analysis, taking care to assess each impact 

only for those imports for which each affirmative Commerce 

determination applies. 

The Domestic Industry: Current Indicators and Background 

Information 

15 19 U.S.C. 1677(7) (C) (iv). 
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A· discussion of the domestic industry indicators and competitive 

conditions establishes the context within which the Commission 

determines whether a particular amount of impact that the subject 

imports may have had on 'the domestic industr}' constitutes 

material injury. 16 such a review does not, however in itself, 

satisfy the requirement of 19 u.s.c. 1677(7) (B) that the 

Commission consider in each·case the volume.of imports, the 

effect of imports ori like-product prices, and the impact of 

imports on domestic like-product producers, and also to explain 

the analysis of each ·of these factors in each determin~tion 

issued by the Comiµission. Rather, it serves as a prelude to such 

· an analysis, providing a convenient summary of pertinent 

information that can be drawn upon later in explaining causation. 

The Period of Investigation. In conducting its impact 

analysis, the Commission is required to evaluate all relevant 

economic factors within the context of the business cycle and 

conditions of competition that are distinctive to the affected 

industry. 17 Petitioner argues that a "business cycle" for track 

replacement exists, and that it can be accounted for in the 

context of this case by including 1984 and 1985 in the period of 

investigation. 

16 With respect to respondent Sysco, this issue arises, of 
course, only if one looks to the effect of the unfair trade 
practice and not the effect of the imports per se. 

17 19 U.S.C 1677(7)(B)(i)(III). 



93 

My review of petitioners' data and that gathered by staff 

suggests that there are no distinct cycles affecting the market 

for. new steel rails. Rather, the demand for new steel rails has 

experienced a long-run secular decline as total miles of track 

and miles of road owned by Class I railroads fell following the 

passage of the Staggers Act. 18 Tonnage of all rail laid by 

Class I railroads has fallen in every year since 1980 except for 

1984. 19 

There appears to.be no direct relationship between operating 

revenues or net railway operating income and miles of rail laid. 

Operating revenue and miles of new rails laid moved in opposite 

directions in four of the eight years after the Staggers Act.took 

effect in 1980. 20 Net r~il~ay operating income rose sharply in 

1987 and 1988, reaching a level exceeded since 1980 only in 1984, 

while miles of new rails laid continued to decline. 21 

The business cycle pr~vision of 19 u.s.c .. 1677(7) (B) (i) (III) 

should not be used as a pretext for adjusting the period of 

investigation to buttress the position of one of the opposing 

parties in a case. The period of investigation should be 

adjusted only when there is a regular cycle peculiar to the 

18 Report at A-41. The Staggers Act deregulated railroad 
operations effective October 1, 1980, and resulted in a 
substantial decrease in the mileage of mainline Class I 
railroads. 

19 Id. at A-37 (Figure 5). 

20 Id. at A-34 (Figure 4). 

21 Id at A-33. 
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individual market being analyzed, or if :that market is highly 

sensitive to economy-wide growth cycles~ Because neither of 

these circumstances applies in this case, it is appropriate to 

follow standard Commission practice in setting a three-year 

period of investigation. 

Industry Indicators. The Cominission routinely collects data 

on domestic production, shipments, inventories, employment, 

profitability, and other factors that are descriptive of industry 

performance. 22 The data in hand reflect ·improving industry 

performance throughout the period of investigation. Domestic· 

shipments of steel rails rose from 461,233 tons in 1986 to 

*******tons in 1988, an increase of*** percent. 23 The value.of 

domestic shipments rose by 6.9· percent between 1986 and 1988. 24 

Because steel rails· are a· made-to-order product, production 

tracked shipments closely and inventories played no significant 

role in the market .· 25 Domestic producers' capacity fell sharply 

in 1987 with.the withdrawal of Wheeling-Pittsburgh ·from the steel 

rails market and the closure of its Monessen rail mill. 26 

22 19 u . s . c . 16 7 7 ( 7 ) ( c) ( iii ) . 

23 Report at A,-2:1:- (Table 1). Shipments in interim 1989 increased 
*** percent over the corresponding 1988 period. 

24 Id. at A-43 (Table 3). The value of shipments in interim 1989 
was **** percent higher than in the corresponding 1988 period. · 

25 Id. at A-41 (Table 2). Inventory levels remained below 1 
percent of shipment levels throughout the period of 
investigation. Id. at A-52. 

26 d L· 
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mill. 26 Following Bethlehem's purchase of this facility, 

reported industry capacity in 1989 rebounded to nearly its 1986 

level. 27 Reflecting divergent production and capacity trends, 

capacity utilization rose from 39.5 percent in 1986 to **** 

percent in 1988. The inclusion of the.Monessen mill in reported 

capacity for 1989 dropped the utilization rate to **** percent. 

for interim 1989 despite an -increase in production of new ·steel 

rails. 28 

Both domestic producers have invested capital in an effort 

to stay current in their product offerings. Bethlehem's recent 

investments include a new caster and facilities for dquble length 

rail production. In 1987 Bethlehem purchased the Monessen rail 

mill operated by Wheeling-Pittsburgh prior to the latter's 

bankruptcy filing in 1987. Since 1983, .CF&I has modernized by . 

adding capacity to its two electric arc furnaces, a ladle 

treatment center and argon stirring, and a continuous caf?ter. 29 

26 d I_. 

27 Id. at A-39. . Current capacity· is *** percent below the 1986 · 
level. 

28 Id. at A-41 (Table 2). To date, there has been no production 
at Monessen in 1989. The purchaser, Bethlehem, has substantial 
excess capacity at its Steelton facility, raising the prospect 
that Monessen may not operate in the foreseeable future.. Without 
Monessen, the interim 1989 capacity utili~ation rate was **** 
percent. 

29 d I_. at A-26. 
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The number of·production and related workers producing.rails 

declined over the period of· investigation, but hours worked in 

rail production and the number of workers employed producing all 

products at rail mills both increased. 3~ Wages .and total 

compensation grew by * percent and **** percent respectively 

between 1986 and 1988. Hourly wages, which·are negotiated on a 

company-wide basis, fell between 1986 and 1987, but have been 

increasing since th~t time. A new contract calling for 

substantial wage ·inczreases was signed by one domestic producer in 

1989. 

· Aggregate ope~ating income in steel rail operations improved 

significantly between·l986 and '1988, although firms continued to 

suffer operating· losses·. 31 The improvement in 1987 and 1988 

·occurred des.pite the large impact of past service expenses on the 

reported cost of goods sold resulting from a Financial Accounting 

Standards Board ruling effective iri 1987 that required companies 

to recognize thei~ unfunded pension and health care liabilities 

on a more current bas·is. 32 Without this change, the improvement 

30 Id. at A-46 (Table 4). 

31 Id. at A-51 (Table 6). ·operating losses including past 
service costs fell from $25.5 million in 1986 to $**** million in 
1988. Operating losses net of past service costs were $*** 
million in 1988. Id~ at A-57. 

32 Id. ·at A-54-55. While we recognize the need to allocate 
unfunded past service costs to current production for accounting 
purposes, companies are liable for these costs whether or not 
they engage in current production of steel rails. Unlike current 
wage, benefit, and materials costs, past service costs should not 
affect the operating decisions of rails producers. 
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in accounting results would have been much,sharper. Financial 

results for steel rail operations do not appear to differ 
':, , I • ' . 

significantly from those for other products manufactured in the 

same establishments. 33 

Framework for Causation Analysis 

In making its.final ~etermination, the Commission must ascertain 

whether material injury or threat of material injury "by reas9n 

of" the imports under investigation exists. 34 The antidumping 
.. 

and countervailing duty laws require us to analyze and.explain 

the causal link between imports and the state of the domestic 

industry in each and every case. As I have discussed in previous 

cases~.a simple recounting of domestic industry and. import trends 

does not provide a sufficient basis for establishing this causal 

relationship. I therefore take. another approach, which is to 

, o~ganize the data on the record in ~ fashion that a~lows me tq 

ass~ss the relationship between imports and the co.nditio1,1 of. the 

industry according to basic principl~s of economics. 

The Market for New Steel Rails. Approximately 70 percent. of 

the market for new steel rails consists of Class I railroads; 

33 Compare Report at A-48 (Table 5) with Report at A-51 (Table 6) 
using data at A-52 (Table 7) to remove Wheeling-Pittsburgh, which 
produced only rails at its establishment, from the comparison. 
New steel rails accounted for about 42 percent of sale~ and , 
between 48 and ** percent of operating losses in 1987 and 1988. 
In interim 1989, steel rail operating losses were **** percent of 
overall establishment losses. 

34 19 u.s.c .. 16,71d(b). 
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smalle·r railroads account for about 10 percent of the market, and 

transit ~uthorities, distributors, and contractors account 'tor 

the remainder. More than 95 percent of new steel ·rails are 

purchased through a quote or bid procedure. 35 

Although there are several distinct rail products, we have 

qetermined that all are produced· by a ·single industry. By far 

the niost important m~rket served.by this industry is the market 

~or prime tee ra'il, which accounted for over 96 percent of 

domestic shipments in both value and quantity terms in 1988. 36 

The industrial rai1l ma·rket, which accounts for about half of the 

~emaining'shipments by quantity involves externai sales of 

factory rejects ·at prices related to the internal scrap value of 

·these products. 37 Th~se facts· suggest an injury analysis· that 

focuses 6n the'pri~e rail market. 

In looking at sales to Class I railroads, several 

institutional facto:r·s are important. · Railroads contract' directly 

with producers on 'a·n annual basis for nearly all .. of their prime 

rail requirements~ 38 
· Procurement by privately owned Class I 

railroads often involves multiple rounds of quotations, with 

suppliers being encouraged ·to 1ower·their bids to compete with 

35 
· Report at A-86'. 

36 Id. at A-43 (Table 3)'. 

37 Id. at A-12-13. 

38 They will buy from distributors to meet unanticipated needs, 
such as those caused by derailments or natural disasters. 
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actual or fictitious offers reported by railroads' purchasing 

agents. 

In general, a railroad will not buy· even· AREA-approved rail 

from suppliers that have not been qualified by its own 

engineering department. Therefore, only a subset of .. all· 

producers may be potential competitors for any particular 

contract. Since steel rails have a relatively low value to 

weight ratio, transportation expense is another factor tending to 

limit competition. Quoted prices include freight charges to a 

point on the buyer's rail system. The costs of shipping. to the 

system of a distant buyer can be substantial for example, 

Bethlehem may pay $20 to $30 per ton to reach railroads with an 

eastern terminus in the Chicago area. For this reason, each 

supplier has a set of geographically determined."natural" 

customers. Timing is another consideration in the purchase 

decision. A supplier who is unable to meet the ·delivery need$ of 

a potential buyer, perhaps because previous commitments to 

another railroad, may lose a contract even though it is the low 

bidder. 

Prime tee rail, which we have heretofore considered as an 

aggregate, is itself a differentiated product. ·Premium rail, 

which is significantly more expensive but also more durable than 

standard rail, has captured a growing share of the prime rail 

market. Several distinct varieties of premium rail are made, 

with producers specializing in different types as dictated by 

their production facilities. A railroad's pref~rence for a 
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particular type of premium rail will further limit the set of 

possible suppliers. Capacity constraints on production of 

premium rail are another important factor in the marketplace; one 

domestic producer reportedly allocates premium rail according to 

the volume of standard rail purchased. 

All parties to this investigation agree that demand for 

premium rail, particularly head-hardened rail., is increasing 

re·lative to demand ~or standard rail. CF&I is considering 

expansion of a key facility for producing premium rail, its 

previously installed head-hardening facility. The company has 

noted that this ipvestment decision may hinge on improved 

profitability. 39 

Bethlehem doubled its heat-treating capacity to produce 

through-hardened ~ails during the 1984-1989 period. 40 The 

company is currentiy examining different head-hardening 

technologies, and i~ also negotiating an arrangement to 

distribute foreign head-hardened rail. 

Elasticities. I have often found it useful to frame my 

analysis in Title VII cases in terms of three key elasticities 

the elasticity of demand, the elasticity of domestic supply, and 

the elasticity of substitution between imports and the domestic 

39 Tr. at 89. 

40 Report at A-19, A-25. 
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like product. 41 The discussion of markets in elasticity terms 

has a distinct advantage compared to the use of terms such as 

"highly responsive" and "somewhat sensitive" that have a 

differe~t meaning for every user. Precise language is necessary 

to avoid having.significant differences over interpretation of 

the record become hopelessly entangled with differences over the 

meaning of the terminology used to describe it. When, as is 

usually the case, the record does not provide a basis for making 

precise e~ast_icity estimates, IT_C staff presents estimates to the 

Commission in terms of wide ranges. 42 

Demand Elasticity. The availability of alternatives for a 

produ~t is a key determinant of the responsiveness of demand to 

changes in price. 43 Railroads faced with higher prices for new 

41 The definition of each of the three elasticities and its 
relevance to my analysis of causation is outlined in several of 
my opinions.· Most recently,· see Certain Light-Walled .. Rectangular 
Pipes and Tubes From Taiwan, Inv. No. 731-TA-409, USITC Pub. 2169 
(April 1989) at 18-24 (Views of Acting Chairman Anne E. Brunsdale 
and Commissioner Ronald A. Cass). 

42 In my view, the inevitable imprecision of the record only 
increases the importance of using a precise language to discuss 
it. Prior to Commission action in each case, the initial 
eiasticity estimates prepared by the Commission's Office of 
Economics are made available to parties for review and comment. 
The parties' comments are considered by staff in preparing the 
final Office of Economics memorandum for that case. 

43 Generally, the elasticity of demand will determine whether 
unfairly traded imports "created their own market." If the 
elasticity of demand is high, it reflects the fact that 
purchasers will increase consumption if the price of a product 
drops. This reduces the impact of the subject imports on the 
volume of domestic sales. Conversely, if demand for a product is 
inelastic, then unfair imports are not creating new sales, but 
taking existing sales from the domestic industry. 
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steel rails have several options. First, since rails are very 

durable, railroads may choose to delay or stretch out their track 

replacement programs. The high variability in observed track 

replacement rates over the past decade is evidence that railroads 

have considerable discretion in carrying out their maintenance 

programs. Second, railroads.can apply technologies such as rail 

grinding and rail lubrication to extend the service life of 

previously installed rail. 44 Third, railroads may utilize a 
. 

greater proportion of relay rail, used rail meeting AREA 

specifications, in their track maintenance programs. About 60 

percent of the rail laid by Class I railroads during the period 

of investigation was relay rail. 45 While ·new rail is favored for 

trackage that is most heavily traveled, fully 34 percent of rail 

laid on the most heavily travelled areas was relay rail. 46 

Together, these considerations led staff to conclude that the 

price elasticity of demand for new rails falls in the somewhat 

elastic range of -1.0 to -1.5. 

Petitioner argues that this range overstates the true 

sensitivity of demand for new steel rails to changes in rail 

prices for several reasons. 47 Petitioner notes that relay rail 

44 Petitioners Prehearing Brief at 48. 

45 Report at A-3~. 

46 Petitioner's Prehearing Brief at p.46 (Table 1). 

47 Petitioner believes that the demand for new steel 
inelastic, with an elasticity value of between ~o.4 
Petitioners' Prehearing Brief at Appendix 10 at 8. 
Appendix 11 at Attachment 2. 

rails is 
and -0.6. 
See also 

D 
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or reconditioned rail is not substitutable for new prime rail in 
1 

all applications and also suggests that rail costs are.so 

insignificant relative to ind~stry rev~nues that demand will not 

be responsive to price ch~~ges. 48 Petitioner also supplies its 

own econometric estimates.supporting a lower elasticity value. 49 

In my v~ew, Petitiorer's arguments are.relatively_ 

unconvincing. First, relay or reconditioned rail need ~ot be 

substitutable in all applicatio~s to affect the demand elasticity 

for new rails. Petitioner's own data show 1;:.hat there is 

considerable overlap in applications. 50 

Second, Petitioner's argument regarding the insignificance 

of rail costs relative to industry revenues misapplies the 

"derived demand" line of argument. It is generally true that the 

elasti.city of demand for an input used in fixed proportions to 

produce a final product is inversely related to the share of that 

, input in the cost of. the final pr_oduct. In a recent case, this 

argument suggested that the demand for car wheels by auto 

manufacturers was likely to be highly inelastic. 51 
. N~w steel 

rails are, however, unlike car wheels in a critical respect -- as 

detailed above, substitutes are readily available. Therefore, 

48 Petitioner's Prehearing Brief at Appendix 10 at 6-7. Id. at 
. Appendix 11 at 25-26. 

49 Id. at Appendix 11 at Attachments 4 and 5. 

50 Id. at 46 (Table 1). 

51 Inv. No. 1oi-TA-296 (Final), Certain Steel Wheels From Brazil, 
Pub. 2193 at 36 (May 1989) (Additional Views of Chairman Anne E~ 
Brunsdale) . 
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·the demand.for new rails is not coupled to the level of 

railroading act,ivity in anything like the direct fashion 

necessa·ry for derived demand arguments to apply. 

Finally, Petitioners' econometric approach is, by their own 

admission, lacking in critical respects. 52 Proper isolation of 

the responsiveness of demarid for new rails to prices requires 

specific controls for the effects of ·contemporaneous changes 

affecting rail demand, and the price of· substitutes such as relay 

rail. The single·equation cited as being "somewhat reliable" is 

estimat~d using spQt market price and quantity data. Given that 

the spot market is µsed only in emergency situations by Class I 

railroads, price s~nsitivity in this market is likely to be much 

lower than price sensitivity in the contract market. 53 

After weighing. the· arguments and evidence ca'refully I I 

conclude that th~ ·actu'a1 elasticity of demand for new rails is 

most likely to fa11 within the upper end of the range identified 

by the Office of Economics. 

Substitution Elasticity. : ·staff ·estimated that the 

· elasticity of· substitution between the subject imports and 

52 Petitioners' Prehearing ·Brie( ~t App~ndix 11 at 23. 

53 Id at Appendix 11 at 24. 
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·domestic steel rails falls in the range of 3 to 5. 54 Respondents 

and Petitioners generally agreed with this range. 55 

Several non-price factors influencing buyers and sellers 

were outlined in the discussion of the prime rail market above. 

Differences in the overall quality of standard domestic and 

··imported products, both of which are made to the same AREA 

specifications, are not ·significant. 56 Reject rates for foreign 

and domestic rails are similar. Provisions made for delivery of 

prime rail tq a point on the buyer's route system are apparently 

idf;mtica-1 for both foreign and domestic producers. By 

thems.el ves ,· the f~ctors considered above would seem to suggest a 

·high substitution elasticity. 

Moreover·, :while buyers clearly consider non-price factors in 

th.e~r purchase de.cisions, the staff's extensive reporting of 

quotes to and contract awards by the major Class I railroads 

shows that-price is·a· key factor in purchase decisions. However, 

some buyers routinely split ,their business among competing 

54 The elasticity of substitution measures the degree to which 
purchasers are willing to substitute one product for another on 
the basis of a difference in their prices. Thus, this factor 
measures whether unfairly traded imports compete with the 
domestic like product on the basis of price or other factors such 
as product characteristics, quality, or terms of sale. In the 
former case, the impact of the unfairly traded imports on the 
domestic industry is more apparent. 

55 See Petitioner's Prehearing Brief at Appendix 10 at 11; 
Appendix 11 at 36. See also Respondents' Prehearing Submission 
by L~tan (Litan Submission) at 24. 

56 H~wever, Petitioner states that Algoma '·s premium rail is 
"widely-recognized" as being inferior to domestically produced· 
products. See Petitioners' Prehearing Brief at 53, 128. ·-
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suppliers, reflecting their interest in maintaining relationships 

with several producers. 57 

Finally,· a significant share of subject imports consists of 

industrial rail, which is substitutable only for domestic 

industrial rail. The key factor insuring substitutability of 
., 

prime rail -- conformance with AREA specifications -- is lacking 

in.the industrial rail mark~t. Industrial rail is an inherently 
. . -

non...:standardized product, varying in such important respects as 
-

. the nature of defects and available weights, lengths, and 
. . . 

quantities. Therefore, substitutability within the industrial 
. -

rail.category will be much lower than substitutability among 

prime rails. 
. , 

Because only one domestic industry exists, however, I must 
' . 

• • . ! ' 

reach a conclusion as to the substitutability of all imports with 
\. ... . . 

all of the domestic like products. Taking account of all 

·relevant factors, I believe that the substitution elasticity is 
" 

. ; .J 
.. , 

likely to fall in the lower end of the range suggested by the 

Office of Economics . 

. Domestic ·s.upply .'El~sticity. . The .,Offic.:e of Economics· 
~- - ~ . ~ • .. l 

suggests that th~ domestic,supply elastieity· is relatively high, 
: . .. . 

. . 

falling in t~e- rang~ of .? to .'10. 58 Respondents ~nd Petitioners 
. : 

57 Report at A-94. 

58 The elasticity of supply relates specifically to the price 
effects of the unfairly traded imports on the domestic industry. 
Industries that are unable to vary the volume of their output 
bec;::ause of their cost struc:ture or t,echnological constraints are 
niore likely to face suppressed or depressed prices by reason of 
unfairly traded imports. · 
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both agree with this range, with the former favoring the low end 

and the latter the high end. 59 The primary basis for this high 

elasticity range is the substantial amount of unused capacity 

available to domestic steel rail producers and the difficulty of 

switching rail capacity to other products. 

The Margins of Dumping and Subsidization. The size of the 

dumping and subsidy margins is a final factor relevant to my 

determination. Holding all else equal, the impact of unfairly 

traded imports on the domestic producers will be positively 

correlated with.the size of the dumping margins. The dumping 

margin applicable to all Canadian producers of new steel rails is 

38.79 percent. 60 The subsidy margin for Sydney Steel alone is 

113.56 percent; subsidies for Algoma were determined to be de 

minimis. 61 

Assessment of Material Injury Factors by Reason of the Subject 

Imports 

59 Respondents Prehearing Economic Submission at 25-26. 
Petitioner's Prehearing Brief at Appendix 10 at 14. 

60 54 FR 31934-31987, U.S. Department of Commerce, Final 
Determination of Sales at Less Than Fair Value: New Steel Rail,. 
Except Light Rail, From Canada. The dumping margin was 
calculated on a cost of production basis using "best available" 
information. 

61 54 FR 31991-32001, U.S. Department of Commerce, Final 
Affirmative Countervailing Duty Determination: New Steel Rail, 
Except Light Rail, From Canada. 
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With respect.to material injury, the statute directs the 

Commission to consider, among other factors, (1) the volume of 

imports of the merchandise that is the subject of the 

investigation, (2) the effect of those imports on prices in the 

United States for the like products, and (3) the impact of those 

imports on domestic producers of like products. 62 The 

Commission is required to explain its analysis of each of these 

factors in its determination. 63 

Volume of.Imports. In value terms, imports of new steel 

rails from Canada rose from 1.2 percent of domestic consumption 

in 1986 to 5.0 percent of domestic consumption in 1988. 64 In 

quantity terms, the market share of Canadian imports increased 

from*** percent to ***percent over the same period. 65 The 

disparity between the quantity and value penetration of Canadian 

imports in the U.S. market reflects the large proportion of low

valued industrial rail in the Canadian export product mix, rather 

than discount pricing of prime rail. For prime rail alone, 

Canada's market share in value terms, which grew from *** percent 

62 19 u . s . c . 16 7 7 (7 ) - ( 8 ) . 

63 d L· 
64 Report at A-82 (Table 15a). These figures reflect an increase 
in Canadian imports from $*** million in 1986 to $**** million in 
1988. 

65 Canadian exports grew from ***** tons in 1986 to ****** tons 
in 1988. 
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in 1986 to *** percent in 1988, exceeds its market share in 

quantity_ terms. 66 

Given the significant margins of dumping and subsidization 

and the high degree of substitutability between subject imports 

and new steel rails produced outside of Canada, dumping and 

subsidization probably had a major impact on the domestic market 

share held by subject imports. The Commission, hpwever, has no 

evidence as .to the extent of dumping or subsidization outside of 

Commerce's period of investigation·, so it is impossible to relate 

the growth of subject imports over the longer period of 

investigation considered by the Commission to any change in the 

extent of unfair trade p~actices. Indeed, Canadian import 

penetration reached its peak in 1988, the period during which 

Commerce determined that dumping and subsidization occurred. 

Moreover, the growth in subject imports can be related· to 

other.developments. While the penetration of subject imports 

into the U.S. market increased, overall import penetration of the 

U.S. market decreased due to a sharp decline in imports from 

other countries. Nearly all such imports are limited under 

voluntary restraint agreements negotiated since 1984. 

Furthermore, the depreciation of the U.S. dollar relative to the 

currencies of the major countries supplying non-subject imports . 

since 1985 has significantly improved the cost competitiveness of 

domestic producers relative to suppliers in most VRA countries. 

~Report at A-83 (Table 15b). 
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The Commission, in its recent studies of steel VRAs, cited this 

factor as an important determinant of import levels. 67 In 1988, 

imports of rails and other steel products subject to VRAs fell 

far below the levels negotiated in the voluntary restraints. 

Since 1987, the U.S. dollar has also depreciated relative to the 

Canadian dollar, but through the middle of 1988 this depreciation 

occurred at a slow rate relative to that observed for the 

currencies of other major rails supplying countries. 68 Holding 

other factors constant, these currency developments suggest an 

increase in the competitiveness of Canadian suppliers relative to 

other foreign suppliers, and a decrease in overall 

competitiveness of imports relative to domestic production. The 

observed pattern of market penetration by the subject imports 

appears to directly reflect these influences. 

Effect on Domestic Prices. The price for prime steel rails 

supplied to Class I railroads is determined pursuant to contracts 

awarded to suppliers following the solicitation of quotations. 69 

Data collected in the preliminary investigation showed that 

quotations for subject imports were not generally lower than 

67 Inv. No. 332-270, The Effects of the Steel Voluntary Restrant 
Agreements on U.S. steel..Consuming Industries, USITC Pub. 2182, 
May 1989 at 10-11. See also Inv. No. 332-256, The Western U.S. 
Steel Market: Analysis of Market conditions and Assessment of the 
Effects of Voluntary Restraint Agreements on Steel-Producing and 
Steel-Consuming Industries, USITC Pub. 2165, March 1989 at at 7-
14 through 7-18. 

~Report at A-121 (Figure 13). 

69 Id. at A-52. 
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domestic bids, and that contracts were sometimes awarded to 

producers other than the low bidder. 70 In the final 

investigation, Commission staff worked diligently to assemble 

information on contracts and quotations from both producers and 

buyers. Staff also made a thorough inquiry into the dynamics _of 

the bidding process. 

According to Petitioner, the present record provides 

strong~r support for the primary role of prices in determining 

most rail-sourcing decisions. Petitioners argue that the subject 

imports have suppressed or depressed prices in the U.S. rails 

market. 71 

A thorough examination of quote and award data in the Class 

I railroad market fails to support this contention. In the vast 

majority of cases, the bids submitted by producers of subject 

imports were higher than those of the domestic competitors. 72 

Domestic producers regularly revised their initial quotes 

downward, but producers of subject imports did not. 73 This bid 

revision appeared to be unaffected by the presence or absence of 

70 New Steel Rails from Canada, Inv. No. 701-TA-297 and 73-TA-
422, (Preliminary) USITC Pub. 2135, at A-33-40 (Tables 16 
through 22), and at 73 (Views of Acting Chairman Brunsdale). 

71 Petitioners Prehearing Brief at 142-143 and 157-160. 

72 Report at A-99-108 (Tables 19 through 25). 

73 Id. 
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subject producers as bidders. 74 Indeed, domestic producers who 

were sole bidders sometimes reduced their bids." 

The size of the discount from the initial quote does not 

appear to be larger in case~ where subject imports were 

competing. Moreover, the size of the discount from an initial 

bid bears no apparent relation to the fixed quotes offered on 

subject imports, which in almost all cases were higher than the 

initial quotations of at least one of the domestic competitors. 

The observed pattern of discounting indicates that privately 

owned Class I railroads are shrewd buyers skilled at using the 

specter of actual or fictitious competition to secure 

advantageous prices. In this environment, the statements of 

purchasing agents regarding the quotes of competing sellers, 

which conflict with actual quote and award data collected in the 

course of the investigation, cannot be taken as an accurate 

characterization of market ·conditions. 76 Such statements are an 

unconvincing basis for Petitioners' argument that the subject 

imports suppressed or depressed domestic rai~ prices. 

In fact, it is difficult to see how domestic producers' 

bidding strategies and price realizations could have been 

influenced by subject imports that are so small a factor in the 

74 Id. at A-93 and A-95, recounting examples of bid revision with 
no competition from imports. 

75 Id. at A-95, A-101, A-106. 

76 For testimony as to the lack of information regarding actual 
competing bids see Tr. at 32-33 and at 37-38. 
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domestic market. Both of the domestic producers carry extensive 

excess capacity and are fierce head-to-head competitors even in 

the absence of import competition. 77 Domestic capacity 

utilization rates are sufficiently low that they would not be 

changed appreciably by a change in subject imports. The pricing 

of the subject imports and the absence of any discernible effect 

of those imports on the bidding behavior of domestic producers 

convincingly belies the contention that the subject imports 

suppressed or depressed domestic prices of new steel rails. 

The Spot Market. Spot market sales of prime rail have no 

effect on quote competition to Class I railroads. These sales 

are made to smaller railroads, industrial sites, distributors, 

and in order to meet the unanticipated rail needs.of Class I 

railroads. The spot market is, moreover, the primary channel 

through which industrial rail is sold. However, industrial rails 

vary greatly in the character of their defects and also in 

segment length due to the removal of defective sections. Without 

accounting for such factors, any examination of prices would have 

little meaning. It would also have little purpose, since the 

industrial rail market is almost irrelevant to the fortunes of 

the domestic industry for reasons outlined in my discussion of 

like~product issues. 

Impact· on the Domestic Industry. By using the elasticity 

estimates developed from the record of the investigation in 

77 Report at A-89-A-109 details many cases of competition in the 
absence of subject imports. 
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conjunction with information on the size of the subsidy and 

dumping margins provided by the Department of Commerce, I can 

consistently assess the impact of unfairly traded imports on 

producers of the domestic like product. Consideration of this 

impact, as opposed to a consideration of the present state of the 

industry, is necessary under the provisions of Title VII. 

Since this case involves cost-based dumping margins, the 

dumping margin itself provides the best available measure of the 

effect of dumping on the pricing of subject imports in the U.S. 

market. Respondents have argued that the nature of the subsidies 

in this case is such that the effect of subsidization on pricing 

is only a fraction of the overall subsidy margin. Basically, 

respondents distinguish between subsidies that reduce marginal 

production cost and those that do not, and assert that only the 

former type affect the pricing of subsidized imports in the U.S. 

market. I am generally sympathetic to the notion that the price 

effect of subsidies may vary according to the type of subsidy 

provided. 

However, the subsidies in this case are so large as to raise 

a serious doubt that the subsidized producer would be in the 

market at all absent the large infusions of non-marginal 

subsidies it has received over the past fifteen years. 

Respondents' proposal to consider non-marginal subsidies as 

having had no bearing on the provision of unfairly traded imports 

to the domestic market would, if adopted, appear to seriously 

bias the results of our inquiry. Pending development of an 
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analytical approach that provides us with a generally acceptable 

method of integrating the treatment of different types of 

subsidies into a comprehensive framework, we must necessarily use 

cruder tools. In this case, I believe we can come closer to 

capturing the true impact of subsidies in the U.S .• market by 

considering the total subsidy margin rather than some part of it. 

Due to the high domestic supply elasticity, application of 

an elasticities approach to the data in this case shows that any 

impact of imports on the domestic industry will be concentrated 

on volumes rather than prices. 78 This is consistent with the 

results of our direct examination of bidding behavior, which 

revealed that domestic pricing is driven almost exclusively by 

domestic producers' virulent competitiveness in an environment of 

abundant excess capacity. Indeed, the level of excess capacity 

and the volume of subject imports are such that even the complete 

displacement of subject imports with domestic production would 

leave the competitive situation in the industry virtually 

unchanged. Under these conditions, the presence of subject 

imports in the domestic market could not have adversely affected 

domestic producers' price realizations. 

78 EC-M-311, Office of Economics Memorandum presenting estimates 
of the effects of dumping and subsidization on the price and 
volume of the domestic like product. Estimated price effects 
range from 0.22 to 1.1 percent across the extremes of the 
elasticity ranges. 
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T~e impact of unfairly traded imports on domestic sales 

volume may also be estimated using the elasticities approach. 

Given the sensitivity of overall demand to pricing and the 

availability of imports not under investigation, domestic 

products would replace subject imports on a less than one-for-one 

basis. 79 The impact of unfairly traded imports on domestic 

volume would certainly be less than the volume of domestic 

consumption currently supplied by Canadian producers. 80 

In addition to absence of price impact and the small size of 

any quantity impact, I also consider impacts of unfair imports on 

other factors. Many of the other statutory factors hinge 

directly on price and volume effects. For example, return on 

investments and ability to raise capital are directly related to 

price effects. · Capacity utilization and market share reflect 

volume effects. 

Any impact on employment would be related ·to the domestic 

volume effect of imports. However, hours worked in this industry 

apparently change somewhat less than proportionately with changes 

79 The Voluntary Restraint Agreements generally have not been 
filled, allowing for substitution for other imports for Canadian 
imports following qualification by the railroads. See Inv. No. 
332-256, The Western U.S. Steel Market, USITC Pub. 2165 (March 
1989) at Appendix I at 7 and 9 (Table I-2). 

80 The Canadian share of the U.S. market for prime rails 
below 5 percent throughout the period of investigation. 
Report at Table 15b. As noted in my examination of the 
elasticity evidence, I find it unlikely that the demand 
elasticity for new steel rails would be as low as -1.0. 

was 
See 

demand 
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in output. 81 Therefore employment effects would be smaller than 

volume effects. On the other side of the coin, average 

productivity would slightly improve with an increase in volume. 82 

In terms of investment and research and development, no impact is 

apparent: firms have invested as necessary to provide customers 

with products meeting their changing needs. Expansion investment 

is simply not a possibility for this industry under current 

conditions. 

My assessment of the impact of unfairly traded imports on 

these relevant factors leads directly to my determination that 

the domestic industry producing new steel rails has not been 

materially injured by reason of unfairly traded imports from 

Canada. 

Threat of Material Injury 

My views on threat determinations are fully outlined in my recent 

opinion on Fresh, Chilled, or Frozen Pork From Canada. 83 My 

basic approach to threat determinations is captured in three 

propositions. First, Congress has explicitly indicated in the 
Q 

81 Report at A-43, A-46 (Tables 3 and 4). For example total 
shipments in interim 1989 were more than 9 percent above interim 
1988 levels, while hours worked were only 3 percent higher. 
Shipments fell 9 percent from 1986 to 1987 but hours worked fell 
only 7 percent. Only between 1987 and 1988 were changes in 
shipments and hours worked roughly proportional. 

82 However, this improvement would be insignificant relative to 
industry-wide productivity improvements that have recently 
occurred in the steel industry. 

83 701-TA-298, USITC Pub. 2218 (September 1989). 
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statutory language and the legislative history that "threat 

analysis" should not be used to avoid difficult judgments on 

actual injury. Second, the statutory standard for an affirmative 

threat determination is high. That is, an affirmative 

determination must be based on evidence that "the threat of 

injury is real and actual injury is imminent," and may not be 

based on supposition or conjecture. 84 our reviewing courts have 

ruled that the mere possibility of future injury does not meet 

this standard. 85 Finally, the threat factors listed in 19 U.S.C. 

1677(7) (F), together with information obtained from the inquiry 

into actual injury, are to form the basis of our threat inquiry. 

These factors focus on two issues: the likelihood that the 

foreign industry will sustain or increase its penetration of the 

U.S. market to levels that would produce material injury in the 

relatively near future and the sensitivity of the domestic 

industry to imports. I would also note that threat analysis, 

which necessarily involves prognostication, is a very difficult 

task. 

The Nature of the Subsidies. Information on the nature of 
~ 

the subsidies in this case shows that they are not export 

subsidies inconsistent with the terms of the Agreement on 

Subsidies. However, the subsidized producer exports the majority 

84 19 U . S . C . 16 7 7 ( F) ( 7 ) . 

85 Alberta Gas Chemicals. Inc. v. United States, 515 F. Supp. 
780, 791 (Ct. Int'l Trade 1981). 
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of its production to markets outside North America. 86 The 

subsidies in this case are large, and are unusual insofar as they 

benefit only one supplier of subject imports. The subsidized 

producer has been a minor player in the U.S. market, supplying 

only 1 percent of new steel rails supplied in the U.S. market 

over the period of investigation. 87 

The Likelihood of Increased or Sustained Market Penetration by 

Subject Imports 

Foreign Production Capacity and Product Shifting. Data 

collected by the Commission show that there has been no increase 

in production capacity overseas. Sysco is presently shut down 

pending replacement of its open hearth furnace with an electric 

furnace for the production of raw steel. However, when it 

reopens, railmaking capacity will remain unchanged. Any start-up 

problems arising when the new furnace is activated would delay 

the return of this producer to the market. Algoma, the other 

subject producer, has broken ground for a facility for tubular 

products that are now made using some of the same facilities used 

to manufacture rails. Upon completion, the new facility would 

tend to relax any possible contention for common capacity between 

~ Petitioner argues that subsidies should be viewed "in essence'' 
as export subsidies. Petitioner's Prehearing Brief at 174-178. 
However, the subsidized company has a commitment to supply 80 
percent of Canadian National's new rail needs, which are 
estimated to run up to 125,000 tons per year. 

87 Report at A-21 (Table 1) and Investigations Memorandum INV-M-
088 at 3 (Table 13b). 
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tubular and rail products. However, completion will not occur 

for at least a year.~ 

The rate of capacity utilization of the current facility 

used for rail, structural, and tubular products was 95 percent in 

the first and second quarters of 1989. 89 It would be physically 

possible to reallocate capacity from other products to rails. 

However, while the possibility for product shifting exists, the 

potential for ,product shifting is low. There appears to be no 

economic or other rationale for making such a switch, which would 

reduce output of profitable structural products in order to 

increase output of a product that Algoma, facing two locked-in 

competitors with significant amounts of dedicated excess 

capacity, would have to discount heavily in order to sell. 

Likelihood of Increased Shipments. Because railroads 

contract directly with producers on an annual basis for nearly 

all of their prime rail requirements, information from the 

current order books and outstanding quotations of subject 

producers is an excellent predictor of prime rail shipments over 

the coming quarters. Respondents indicated that they have no 

orders for shipment to Class I railroads to be filled during the 

remainder of 1989. 

Available data on quotations for 1990 requirements indicate 

that subject prime rail imports are likely fall from present 

88 Staff communication with industry analyst. 

89 Algoma's Posthearing Brief at 9 and ATTACHMENT 4. 
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levels. To date, Algoma, the major producer of subject imports, 

has received no 1990,orders from the five Class I railroads to 

which it sold rails between 1986 and 1988! Algoma's advantage in 

contracting with Soo Line, a Class I railroad owned by Canadian 

Pacific, ended with Canadian Pacific's divestiture of Algoma in 

1988. 90 Burlington Northern, another former customer, has 

adopted a specification for its future requirements that cannot 

be met by Algoma. Due to both technological and pricing 

considerations Algoma does not expect to make any shipments of 

rail to Class I customers in 1990. 91 

Sysco's past activity in the U.S. prime rail market has 

mostly involved industrial rail and transactions involving 

nonstandard lengths and mixtures of different grades, sections, 

and lengths. These irregular transactions would not appear to 

lay a foundation for a future market presence. Sysco did supply 

a trial order of rail to a Class I customer. However, this rail 

did not meet customer specifications and was subsequently 

returned to the vendor. 92 such an experience is unlikely to be a 

90 Algoma received a small share of Soo Line's 1989 business 
indirectly via a spot sale supplied through a minority-owned 
distributor. Domestic producers did not quote the distributor on 
this contract. See Letter From Hutchinson Group. 

91 Tr. at 111. Two of the five railroads have not yet requested 
quotations for their 1990 programs. However, Algoma's pricing to 
these customers has not been competitive with that of domestic 
producers. 

92 Id. at 114-115. 
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precursor to future sales. In fact, Sysco has no orders booked 

for U.S. sales in either 1989 or 1990. 93 

Sysco's position in other markets is apparently strong. 

Unlike other producers, Sysco has considerable experience in 

producing rail to European, African, and Asian specifications and 

maintains long-term relationsh.ips with many foreign buyers. 

Sysco's coastal location and Canadian tied-aid programs for less 

developed countries are significant advantages in the competition 

for overseas contracts.· At home, the Canadian National Railway 

is committed to buying 80 percent of its requirements from 

Sysco. 94 sysco's overseas and domestic order book suggests that 

the company is not hurting for orders. 95 Again, while market

shifting is possible, there is no apparent· reason for Sysco to 

abandon established customers to seek U.S. business. Even if 

such a strategy were pursued, the pro6urement cycle for rails is 

such that any adverse impact could not be felt before 1991 at the 

earliest. 

Industrial Rails. Industrial rails are sold exclusively to 

distributors, who are not restricted to a particular procurement 

cycle. Industrial rail impor~s are therefore_ more difficult to 

predict than prime rail imports. One factor mitigating against 

large swings in industrial rail imports is the inadvertent nature 

93 Id. 

94 Sysco Prehearing Brief at 33. 

95 Tr • at 116 • 
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of industrial rail production. In any event, since industrial 

rails are priced in relation to the scrap value of out-of

specif ication rails, any displacement of domestic industrial 

rails by imported industrial rails will have much less impact on 

the domestic industry than a similarly sized displacement in the 

prime rail market. 

Considering data for industrial and prime rails together, 

the Canadian producers' impact on domestic producers seems more 

likely to decrease than increase through the end of 1990. 

The Sensitivity of the Domestic Industry to Increased Imports 

Given that imports are not likely to increase, the sensitivity 

issue is not central to my threat determination. Qualitatively, 

the industry is already operating in a state of extreme excess 

capacity brought about by the secular fall in demand for rails. 

The market is already a buyer's market and will remain so for the 

foreseeable future regardless of import developments. One issue 

worthy of special note is that of investment and development 

plans. In an environment where both domestic producers have 

considerable excess capacity, the primary spur to product 

improvement efforts for each firm is the desire to gain a 

competitive edge over its rival. There appears to be no basis 

for tying research, development and investment plans to the 

levels of subject imports, which are less technologically 

advanced than non-subject imports, such as superrail from Japan 

produced using an on-line head-hardening process. 
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In the absence of any indication of the real and imminent 

likelihood of increased imports that would adversely impact the 

domestic industry, and given clear evidence to the contrary, a 

negative threat determination is clearly indicated. 
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DISSENTING VIEWS OF VICE CHAIRMAN RONALD A. CASS 

New Steel Rails from Canada 
Inv. Nos. 701-TA-297 and 731-TA-422 

(Final) 

I dissent from the Commission's affirmative determination in 

these investigations. I find that no domestic industry is 

materially injured by reason of the unfairly traded imports 

subject to these investigations, or is threatened with material 

injury by those imports.ii In succeeding sections of these 

Views, I will explain in detail how I have reached this 

conclusion. Before doing so, however, I believe that it is 

important to place my views in the proper context by explaining 

my understanding of the law that governs these and other Title 

VII investigations, and contrasting it with the manner in which I 

believe that some or all of the Commissioners who voted in the 

affirmative in these investigations interpret the relevant law. 

Accordingly, I turn first to that issue. 

I. MATERIAL INJURY BY REASON OF UNFAIRLY TRADED IMPORTS: 
DEFINING THE ESSENTIAL ELEMENTS OF THE INQUIRY 

In these investigations, as in many others, I believe that 

Commissioners have reached disparate conclusions respecting the 

appropriate disposition of the Petition because we have very 

different understandings of the meaning of U.S. trade law and of 

this country's obligations under the General Agreement on Tariffs 

ii Material retardation is not an issue in these investigations. 
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and Trade ("GATT"). As I will explain in detail below, I believe 

that our mandate under U.S. law is to determine whether dumping 

or subsidization of imports has caused material injury to 

domestic industry. At first blush, this may seem to be an 

uncontroversial point of view. Nevertheless, a number of cases 

decided by the Commission over the past few years make it qui.te 

apparent that certain of my colleagues have a radically different 

understanding of the task that the Commission is to perform. In 

my view, these Commissioners have misinterpreted the law in 
. 

important respects, and are, as a consequence, contributing to an 

overall understanding of U.S. trade law that is contrary to 

Congressional intent as embodied in that law and contrary to our 

international obligations under the GATT.2/ My fundamental 

differences with these Commissioners are outlined below. 

21 Given the non-transparent manner in which Commission opinions 
are often written, it is not possible to identify with certainty 
all Commissioners who share this view of the law with which I 
take issue. However, Commissioner Eckes is clearly included 
among that group (see Sewn Cloth Headwear from the People's 
Republic of China, USITC Pub. 2096, Inv. No. 731-TA-405 
(Preliminary) (July 1988) (Additional Views of Commissioner 
Eckes) ("Sewn Cloth Headwear")) , and it appears that Commissioner 
Newquist shares his views (see Martial Arts Uniforms from Taiwan, 
USITC Pub. ~~' Inv. No. 731-TA-242 (Final) (Dissenting Views of 
Commissioners Eckes and Newquist)). It is less clear whether 
Commissioners Rohr and Lodwick subscribe to this view of the law. 
Certainly in some cases Commissioner Lodwick has distanced 
himself from this view (~, ~. his Dissenting Views in these 
investigations), and at times both he and Commissioner Rohr have 
reached conclusions that seem incompatible with it. See, g_._g_._, 
Martial Arts Uniforms from Taiwan, USITC Pub. , Inv. No. 731-
TA-242 (Final) (Views of Commissioners Rohr and Lodwick) ; but see 
Nitrile Rubber from Japan, USITC Pub. 2090, Inv. No. 731-TA-384 
(Final) (June 1988) ("Nitrile Rubber"). 
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A. Effects of Unfair Trade Practices or Effects of Imports? 

First, certain of my colleagues have expressed the view that 
. 

it is not the Commission's job to determine whether unfair trade 

practices, such as dumping or subsidization, have materially 

injured the domestic industry. Rather, according to these 

Commissioners, the Commission's task is to ascertain whether the 

imports that were the subject of the Commerce Department's 

investigation -- whether or not fairly traded -- caused material 

injury.1/ In other words, in this view, the Commission need not 

make any effort to assess the effects of the unfair trade 

practices themselves. 

Such an interpretation of our trade law is, on its face, 

wholly inconsistent with the GATT. The parties to the GATT have 

undertaken to impose antidumping duties only when it is 

demonstrated that "dumped imports, are through the effects of 

dumping, causing injury".i/ Similarly, in cases where 

subsidization is at issue, the GATT provides that countervailing 

duties may be imposed only where "the effect of the . . . 

subsidization is such as to cause or threaten material injury to 

an established domestic industry, or is such as to retard 

materially the establishment of a domestic industry".2/ As other 

nations implementing these provisions (including Canada) have 

~/ £e.e. Sewn Cloth Headwear, supra, at 23, n. 10; 26. 

ii Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade, art. 3, § 4 (emphasis added). 

2/ Article VI of the GATT. 
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recognized, there is no doubt that these undertakings require an 

analysis of the effects of the unfair trade practice(s) at issue 

and not of imports whether or not dumped or subsidized.Q/ 

An interpretation of our trade law that dispenses with any 

effort to assess the effects of unfair trade practices on 

domestic industry is no less inconsistent with U.S. law than it 

is inconsistent with the GATT. The antidumping and 

countervailing duty laws are intended to implement and be 

consistent with the GATT and the GATT antidumping code.]_/ Of 

course, in any instance where GATT and Title VII of the Tariff 

Act of 1930 diverge; it is the U.S. law that controls our 

decisions.a/ In general, however, Title VII is to be construed 

as being consistent with GATT, for the intention of Congress to 

alter such international agreements to which the United States is 

fJ./ See, !L....9'......., Special Import Measures Act, Can. Stat. ch. 25, 
§42(1) (1984): On Protection Against Dumped or Subsidized Imports 
from Countries Not Meinbers of the European Economic Community, 
Council Reg. (EEC) No. 2176/84. see ~ Subsidized Grain Corn 
Originating in or Exported from the United States of America, 
Inquiry No. CIT-7-86 (Canadian Import Tribunal 1987); Colour 
Television Receiving Sets Originating in or Exported from Korea, 
Inquiry No. CIT-13-85 (Canadian Import Tribunal 1986); Certain 
Rail-Car Axles Originating in or Exported from Japari and the 
United States, Inquiry No. CIT-5-85 (Canadian Import Tribunal 
1985) . 

]_/Sees. Rep. No. 249, 96th Cong., 1st Sess. 57, 87 (i979); H.R. 
Rep. No. 317, 96th Cong., 1st Sess. 49 (1979); Statement of 
Administrative Action for the Trade Agreements Act of 1979, H.R. 
Doc. No. 153, Part II, 96th Cong., 1st Sess. 388, 389-393 (1979); 
Algoma Steel Corp. v. United States, 688 F. Supp. 639, note 6 
(Ct. Int'l Trade 1988), aff'd, 865 F.2d 240 (Fed. Cir. 1989). 

al 19 u.s.c. § 2504(a). 
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a party "is not to be lightly attributed to Congress".9,./ And 

there is no basis to suppose that Congress intended that Title 

VII would have the GATT-inconsistent meaning that certain of my 

colleagues have ascribed to it. 

Apparently, the argument that no attention need be given to 

the effects of dumping or subsidization is based on the fact that 

Title VII directs the Commission to examine the effects of the 

class of merchandise that the Department of Commerce has 

determined to be dumped or subsidized, rather than to examine 

directly the effects of the unfair trade practice at issue.l..Q./ 

However, the structure and legislative history of the statute 

indicate that, in so providing, Congress did not intend anything 

substantively different from GATT. 

The evidence that Congress intended the Commission to 

examine the effects of the unfair trade practice at issue, rather 

than the effects of "imports", whether or not dumped or 

subsidized, is unambiguous. In the Report that the Senate 

Finance Committee issued in conjunction with the Trade Agreements 

Act of 1979, legislation that implemented the GATT, the Committee 

stated: 

Article 1 of the [Subsidies Code] requires countervailing 
duties to be imposed on the products of any country signing 
the [Subsidies Code] "in accordance with the provisions of 
Article VI" of the GATT and the provisions of the [Subsidies 
Code] . Article VI of the GATT prohibits the imposition of 

ii See United States v. Payne, 264, U.S. 446, 448 (1924); United 
States v. White, 508 F.2d 453, 456 (8th Cir. 1974). 

1..Q./ See 19 u.s.c. §§ 1671, 1673. 
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a countervailing duty on the product of any country which 
is a party to the GATT unless "the effect of the subsidiz
ation . . . is such as to cause or threaten material 
injury to an established domestic industry, or is such as to 
retard the establishment of a domestic industry". Section 
705 implements the requirements of Article 1 of the 
[Subsidies Code] for the United states".ll/ 

The same Report contained additional language indicating 

that Co'ngress understood that the Commission's material injury 

analysis was to focus on the effects of unfair trade practices, 

and not the effects of imports whether or not dumped or 

subsidized. The Committee noted that: 

In determining whether injury is "by reason" of subsidized 
imports, the ITC now looks at the effects of such imports on 
the domestic industry. The ITC investigates the conditions 
of trade and competition and the general condition and 
structure of the relevant industry. It also considers, 
among other things, the quantity, nature, and rate of 
importation of the imports subject to investigation, and 
how the effects of the net bounty or grant relate to the 
inj-ury. if any. to the domestic industry. Current ITC 
practice with respect to which imports will be considered 
in determining the impact on the U.S. industry is continued 
under the bill.12_/ 

Virtually the same language was also used by the Committee 

to describe its understanding of the manner in which the 

Commission was to perform its material injury analysis in 

antidumping cases. The only difference relevant for present 

ll/ S. Rep. No. 249, 96th Cong., 1st Sess. 57 (1979) (emphasis 
added) . 

Section 705 of the Act was the provision that set out how the 
Commission is to make final determinations in countervailing duty 
investigations. There have been no changes to that provision 
that are relevant for the purposes of this discussion. 

ll/ S. Rep. No. 249, 96th Cong., 1st Sess. 57 (1979) (emphasis 
added). 
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purposes is that the phrase "effects of the margin of dumping" 

was used instead of the phrase "effects of the net bounty or 

grant".1..J./ 

Of course, the legislative history is replete with references 

to ITC examination of the effect of dumped imports or subsidized 

imports as well as to examination of the effects of dumping or 

subsidization. As the very language of the GATT's Antidumping 

Code recognizes, these trade practices can Qilly affect U.S. 

industry through imports. That an industry sells.at a higher 

price in its home market than it charges for sales to the U.S. 

market is significant to U.S. businesses only insofar as they 

must compete with lower-priced imports. It is not a matter of 

legitimate U.S. interest whether Canadians pay more for certain 

products than they otherwise might. So, too, the Subsidies Code 

plainly sets outside any contracting party's purview the effects 

of another country's subsidies on its own citizens; our only 

1.11 S. Rep. No. 249, 96th Cong., 1st Sess. 74 (1979). 

The operative paragraph reads as follows: 

In determining whether injury is "by reason of" less than 
fair value imports, the ITC now looks at the effects of such 
imports on the domestic industry. The ITC investigates the 
conditions of trade and competition and the general condition 
and structure of the relevant industry. It also considers, 
among other factors, the quantity, nature and rate of 
importation of the imports subject to investigation, and hmi 
the effects of the margin of dumping relate to the injury. 
if any. to the domestic industry. Current ITC practice with 
respect to which imports will be considered in determining 
the impact on the U.S. industry is continued under the bill. 
I.d...... (emphasis added) 
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legitimate concern with subsidies under GATT agreements and under 

U.S. law is their effect on our markets. Those effects can only 

be transmitted by imports. 

The difference in approaches, thus, is not between looking 

for effects of imports and looking for effects of unfair trade 

practices without regard to the role played by imports. Rather, 

the difference is between two approaches that look at imports. 

One examines the way unfairly traded imports affect the U.S. 

industry, in contrast to the effects that would be felt if the 

unfair practice did not exist. The other approach examines the 

effects of imports, regardless of the degree to which they are 

unfairly traded. dn this latter view, the effect of a .05% 

subsidy to imported widgets is n~t dis.tinguishable from that of a 

50% subsidy. The critical fact for this view is the total number 

of widgets imported, whether the subsidy affected that number by 

a trivial or a massive amount. It is this view that Congress 

disapproved in stressing the inquiry into effects, not of 

imports, but of unfairly traded imports. 

Beyond the material noted above, other material contained in 

the legislative history provides additional evidenc~ that 

Congress understood that the Commission's material injury 
. . 

analysis would focus on the effects of dumping or subsidization 

of imports, rather than on the effects of imports generally. 

Specifically, the Senate Finance Committee emphasized that fairly 

traded imports were to be treated as an "other factor ... , the 
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effects of which were not to be compared with the effects of 

dumped imports: 

Section 735(b) contains the same causation terms as in 
current law, ~. an industry must be materially injured 
"by reason of" less-than-fair-value imports. The current 
practice by the ITC with respect to causation will continue 
under section 735. 

Current law does not, nor will Section 735, contemplate that 
the effects from less-than-fair-value the [sic] imports be 
weighed against the effects associated with other factors 
(.e......g_._, the volume and prices of imports sold at fair value, 
contraction in demand or changes in patterns of 
cons'limption .... ) .].A/ 

The Report that the House Ways and Means Committee issued in 

connection with the 1979 legislation contained the following 

comparable language: 

The bill contains the same causation element as present law, 
~. material injury must be "by reason of" the subsidized 
or less than fair value imports. In determining whether 
such injury is "by reason of" such imports, the ITC looks 
at the effects of such imports on the domestic industry. 
The law does not, however, contemplate that injury from 
such imports be weighed against other factors (~. the 
volume and prices of nonsubsidized imports sold 
at fair value, contraction in demand, or changed patterns 
in consumption, trade restrictive practices of and 
competition between the foreign and domestic producers, 
developments in technology, and the export per'formance and 
productivity of the domestic industry) which may be 
contributing to overall injury to an industry.1.5./ 

14/ .Id.... (emphasis added) . 

Section 735 of the Act was the provision that set out how the 
Commission is to make final determinations in antidumping 
investigations. There have been no changes to that provision 
that are relevant for the purposes of this discussion. 

1.5./ H.R. Rep. No. 317, 96th Cong., 1st Sess. 47 (1979) (emphasis 
added). 
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The inescapable inference is that Congress did not intend that 

the Commission seek to determine the effects of imports tpat were 

not dumped or subsidized, and did not intend to substitute some 

other standard for the basic GATT requirement that antidumping 

and countervailing duties be imposed only when there is e.vidence 

that the effects of unfair trade practices have caused material 

injury to a domestic industry. 

The statutory language requiring the Commission to examine 

the effects of the class of merchandise that the Commerce 

Department has found to be dumped or subsidized must be 

understood in that context. It must also be understood in light 

of the fact that antidumping and countervailing duty proceedings 

are a bifurcated process in this country. Title VII divides 

authority over such proceedings between the Commission and the 

Commerce Department. Title VII sensibly directs that the 

proceedings before both agencies concern the same products. 

Rather than direct each agency to make determinations in each 

case as to wti'ich imports have been dumped or subsidized -- which 

would leave unclear which agency has the jurisdiction to 

determine which imports are dumped or subsidized -- the statute 

instructs Commerce to ascertain whether, and by )+ow much, a class 

of imports is being dumped or subsidized and directs the 

Commission in final investigations to use Comm~rce's definition 
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of dumped or subsidized imports . .1.Q/ Our reviewing courts have 

concluded that Congress did not limit the Commission to examining 

only the particular imports specifically determined by Commerce 

to have been unfairly traded, but in allowing the Conunission to 

examine.other imports.that may be swept into the class or kind or 

merchandise that Commerce found to have been unfairly traded, the 

Court of International Trade cast this decision as consistent 

with examination·of the effects of the unfair trade practice . .11./ 

The Court noted that Commerce in calculating its dumping arid 

subsidy margins reduced the margins to account for sales made at 

fair value. Taking the margins together with the volume of the 

"class or kind or merchandise" that was considered by Commerce in 

arriving at those margins, the Court said, should give the 

Commission a suitable basis for assessing the effects of the 

unfair trade practice. Although one.may question whether 

Commerce properly accounts for fairly traded goods,. the Court 

surely is correct that to assess the effects of unfair trade 

practices both the magnitude of the practice and the volume of 

imports over which that magnitude was distributed are relevant 

data. Put another way, it would, for example, be impossible to 

evaluate the significance of large dumping or subsidy margins 

ll/ I,n a preliminary investigation, of course, the Commission is 
instead instructed to determine, inter alia, whether there is a 
reasonable indication that the merchandise subject to 
investigation by Commerce has materially injured a domestic 
industry, or threatens domestic industry with such injury . 

.11.I ~Algoma Steel Corp. v. United States, 688 F. Supp. 639 
(Ct. Int'l Trade 1988). 
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without knowing whether dumped or subsidized imports (the class 

of imports for which the particular margins were· determined) have 

occurred in sufficient volume to affect domestic prices, sales, 

profits, employment· and so on. 

Finally, it should be noted that, when Congress amended 

Title VII in 1979 and crafted the particular language that, with 

minor amendments, governs our determinations in Title VII 

proceedings today, Congress indicated that it did not intend to 

make any change in the way the Commission previously interpreted 

the antidumping an9 countervailing ·duty·laws.1.a/ The 

Commission's approach to antidumping and countervailing duty 

investigations prior,to that time, while not absolutely uniform, 

plainly sought to address the effects of dumping or 

subsidization, not the effects of imports without regard to 

dumping or subsidization. fO that end,. the Commission explicitly 

asked what injury was caused by dumping or subsidization, as 

reflected in the margins set by Commerce, and what i~jury instead 

was caused by other attributes of the imports . .1.2,/ The 

abandonment of concern with the effects of unfair trade practices 

that is evident in the determinations of certain of my colleagues 

in these and other investigations therefore represent~ a 

.la/·~, ~. s. Rep .. No. 249, 96th Cong., 1st Sess. 57, 74 
(1979) (quoted above). 

1.2./ ~. ~. Metal-Walled Above-Ground Swimming Pools from 
Japan, USITC Pub. 821,. Inv. No. AA 1921-165 (June 1977); Welded 
Stainless Steel Pipe and Tube from Japan, USITC Pub. 899, Inv. 
No. AA 1921-180 (July 1978). 
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significant departure from the types of Commission practice 

approved by Congress.2..Q./ 

B. Mimimal Impact of Imports As a 
Predicate For An Iniury Finding? 

Those Commissioners who believe that the Commission must 

examin·e the effects of imports, rather than the effects of 

dumping or subsidization, also appear to believe that "even a 

slight contribution" to material injury from the imports subject 

to investigation is a sufficient basis for an affirmative 

determination.2..1/ In other words, if the condition of the 

industry is such that it is deemed "materially injured" by these 

Commissioners,22_/ the causation requirement is considered met as 

long as imports subject to investigation made a "slight 

contribution~ to that condition -- even if that "contribution" 

was made by fairly traded imports subject to investigation. 

Applied literally, this standard would require an affirmative 

determination if the domestic industry lost any sale to the 

2.Q./ Our reviewing.. courts have s·tated that the Commission may 
choose to rely explicitly on dumping and .subsidy margins or to 
eschew reliance on margins. ~Hyundai Pipe Co., Ltd. v. United 
States Int'l.Trade Commission, 670 F. Supp. 357, 360 (Ct. Int'l 
Trade 1987).. This judicial authority does not, however, suggest 
that we are free to abandon altogether any effort to determine 
whether dumping or subsidization has in fact injured domestic 
industry. 

21/ ~. ~. Certain Brass Sheet and Strip from Japan and the 
Netherlands, USITC Pub. 2099, Inv. Nos. 731-TA-379 and 380 
(Final) 17 & note 45 (July 1988) (Views of Commissioners Eckes 
and Lodwick) . 

22/ The next section of these Views discusses what the concept of 
"material injury" means to these Commissioners. 
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subject imports, irrespective of whether that sale was lost·to 

imports that were fairly traded. The inconsistency between this 

siandard and the GATT requirement that antidumping or 

countervailing duties be imposed only when the effects of dumping 

or subsidization have caused material injury t? a, domestic 

industry is so pqtent as to obviate the need for further 

qiscussion of that issue. 

There is also no basis to suppose that the standard in 

question is consistent with U.S. trade law. It has been asserted 
~n 

that the standard derives from certain language in .the senate 

Finance Committee Report accompanying the Trade Agr~ements Act of 

1979, which reads as follows: 

Current law does not, nor will Section 735, contemplate that 
the effects from less-than-fair-value the [sic] imports be 
weighed against the effects associated with other factors. 
(.e........9.i.., the volume and ·prices of imports sold at fair value, 
contraction in demand or changes in patterns of 
consumption, trade, restrictive practic'es of and competi ti"on 
between the foreign and domestic producers, developments in 
technology,. and the .export performance and productivity of 
the domestic industry) which may be contributing to overall 
injury to an industry. Nor is the issue whether less-than
fair-value imports are the principal, a substantial, or a 
a significant cause of material injury. Any such 
requirement. has the undesirable result of making re.lief more 
difficult to obtain for industries facing difficul't:ies from 
a variety of sources; such industries are often the most 
vulnerable to less-than-fair-value imports.2_1/ 

.2.l/ S. Rep. No. 249, 96th Cong., 1st Sess. 74-75 (1979) (emphasis 
.added) cited in Martial Arts Uniforms from Taiwan, USITC Pub. 
~~· Inv. No. 731-TA-424 (Final) note 3 (Dissenting Views of 
Commissioners Eckes and Newquist) . 
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Virtually identical language elsewhere in the Report makes the 

same point respecting the issue of subsidization.24/ 

several opinions by our reviewing courts contain dicta 

suggesting that this l?nguage may stand for the proposition for 

which it has been cited by certain of my colleagues -- that is, 

that an affirmative determination is mandated whenever dumped or 

subsidized imports make a minimal contribution to adverse 

conditions experienced by the domestic industry. The following 

quote from the decision of the Court of International Trade in 

British Steel Corp. v. United States is representative: 

The statute's causation prerequisite to an affirmative 
injury determination is satisfied even if the subsidized 
imports contribute, even minimally, to the conditions of 
the domestic industry, and the Commission is precluded 
from weighing the causes of injury.25/ · 

The first point that must be emphasized about this language 

is that it does not quite say what it is cited as declaring. The 

court does not say that any harm from imports, however trivial, 

satisfies the causation standard of Title VII, much less that 

only harm from imports, subsidized or not, meets that standard. 

What the court does say is that this standard may be met even if 

the overall condition of the industry is much more affected by 

other factors. Neither the magnitude of the subsidized imports' 

contribution to the overall industry conditions nor the size of 

24/ Id. at 57. 

2..5./ 593 F. Supp. 405, 413 (Ct. Int'l Trade 1984). ~ ~ 
Citrosuco Paulista, S.A. v. United States, Court No. 87-06-00703, 
slip op. 88-176 (Ct. Int'l Trade, December 30, 1988). 
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that contribution relative to other effects is dispositive under 

Title VII. The court's actual words, thus, merely· restate the. 

statutory directive that the Commission determine if the domestic 

industry is.materially injured by the dumped or subsidized 

imports. Given that· material injury is defined as "harm which is 

not inconsequential, immaterial or unimportant",.£6./ it surely is 

possible that imports could cause such harm and still have only 

slight effect ih both absolute and relative terms -- on 

overall industry condition. Read carefully, the court has not 

·re-written the law to· allow gn.y contribution of imports to an 

industrY.'s declining fortunes to be the basis for an affirmative 

decision without regard for whether .the subsidized imports 

themselves cause (or imminently threaten) materia·l injury. 

Second, if a less cabined reading of.the language quoted 

above is what was intended by the court in British Steel, or in 

other cases that.cite British Steel, it is noteworthy that this 

reading would clearly make the court's. statement dictllin -- that 

is, in those cases in which it appears, the quoted language was 

in no way essential to the court's ultimate disposition of the 

case, and therefore does not constitute a binding statement 

respecting the meaning of the law. In British Steel, for 

example, the court ultimately found that there was sufficient 

evidence suggesting that increased volumes of subsidized imports 

2..6./ 19 U • S . C • § 16 7 7 ( 7 ) (A) • 
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had depressed prices of the domestic like product.27/ The court 

did not decide the case based on a finding that subsidized 

imports contributed "minimally" to depressed prices or other 

industry problems. The fact that these cases rest on evidence of 

material harm from dumped or subsidized imports strongly suggests 

that a broad reading of British Steel misconstrues that court's 

statement. 

The third and perhaps most important point is that the 

British.Steel language quoted above, if read broadly as 

eliminating the requirement of a showing of material harm from 

the subsidized or dumped imports and replacing it with a 

requirement of .fillY harm from .fillY imports assimilable to those 

·found dumped or subsidized, simply is not an accurate 

characterization of the meaning of the legislative history in 

question. Read in the context of the entire paragraph in which 

it appears, it is apparent that the Conunittee's statement that it 

- is irrelevant "whether less-than-fair-value imports are the 

principal, a substantial, or a significant cause of material 

.injury" was intended to emphasize that the Conunission should not 

weigh causes of injury, and should not decline to rule in favor 

of the domestic industry merely because unfairly traded imports 

appear to have been a relatively minor cause of injury when 

compared to other problems experienced by the industry. Other 

decisions by the Court of International Trade appear to recognize 

27/ 593 F. Supp. at 413-14. 
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that this is the essential guidance to be gleaned from the 

legislative history in question.28/ 

Admittedly, the reported U.S. case law discussing the 

relevant legisl~tive history is less than a· model 0f·clarity. 

Nevertheless, one thing is cle.ar: there is no persuasive. 

authority supporting the contention of certain of my colleagues 

that, whatever GATT may require, U.S. trade law requires an 

affirmative injury determination in any case where it .can be 

shown that the domestic industry is experiencing difficulties to 

which_ the subject imports may have contributed minimally. 

C. Can Material Injury Be Defined in a Vacuum? . · 

TJ:le third important respect in. which my view of the law is· 

fundamentally different from that of·certain of my colleagues 

concerns the meaning of the term "material injury". In these 

inyestigations, as in a number of other investigations over the 

past several years, certain of my colleagues· ._divide the question 

posed by T.i tle. VII into two independent inquiries. 212.../ This 

bifurcated apprqach asks first whether the domestic industry's 

financial health is poor. In some investigations, this may be 

2.a.I ~ • .e....._g_._, Hercules, Inc. v. United States, 673 F. Supp. 454, 
481. {Ct .. In~'l Trade. 198?), wherein the court stated: 

If the ITC finds material injury exists due to an even slight 
contribution.from imports, the ITC may not weigh this 
contribution against the effects of .other factors that are not 
used in the dete.rmination. 

2..2.! On this issue, Commissioner. Rohr is clearly of the same view 
as Commissioners Eckes and Newquist. See, ~. Generic 
Cephalexin Capsules from Canada, USITC Pub. 2211, Inv. No. 731-
TA-423 {Final) {Aug. 1989). 
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assessed in relation to the financial performance of other 

industries ~n the United St;ates, although the Commission has not, 

to my knowledge, ever gathered, much less c_arefully evaluated, 

information on other industries with which systematically to 

compare the particular domestic industry before us . .l.Q/ I can 

find no such evidence in the record of these investigations. In 

other investigations, this first inquiry refers not to the 

absolute state of an industry's financial health but tp that 

health relative to some earlier period.11/ The que$tion, in 

other words, is whether the industry has suffered some adv~rsity 

over the period examined in our proceeding. If the industry's 

health is deemed to be poor or declining, the adherents to this 

approach conclude that "material injury" exists. In such cases, 

they then attempt to ascertain whether unfairly traded impqrts 

contributed to that "injury." Where the industry is deemed to be 

in good health, the bifurcated approach does not address the 

effect of imports on the domestic industry.J..2/ 

By contrast, I believe that Title VII plainly contemplates a 

unitary approach to the analysis of causation of material injury. 

1..Q./ ~ Generic Cephalexin Capsules from Canada, USITC Pub. 2211, 
Inv. No. 731-TA-423 (Final) (Aug. 1989) (Additional Views of Vice 
Chairman Cass) . 

.:ll/ ~ Nitrile Rubber, supra. 

-3.2./ Digital Readout Systems and Subassemblies Thereof from Japan, 
USITC Pub. 2150, Inv. No. 731-TA-390 (Final) (Jan. 1989) _ (Views 
of Commissioners Eckes, Rohr, Lodwick and Newquist); Light Duty 
Integrated Hydrostatic Transmissions and Subassemblies Thereof, 
With or Without Attached Axles, from Japan, USITC Pub. 2149, Inv. 

~No. 731-TA-425 (Preliminary) (Jan. 1989). 
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Such a unitary approach asks only the question that is put to us 

by the statute: "Has a domestic industry been materially injured 

by reason of dumped-or subsidized imports?" 

In other opinions, I have spelled out at length my reasons 

for concluding that the bifurcated approach is not consistent 

with, and certainly is not the preferable interpretation of, 

Title VII.1.1/ Nevertheless, given that this issue is important 

to an understanding of how certain of my colleagues analyze Title 

VII cases, a brief reprise of my views on this issue would 

perhaps be useful here. 

1~ The Text §nd Structure of the Statute 

First, the text and structure of our trade laws strongly 

suggest that Congress intended that a unitary approach be used in 

analyzing the question of causation of material injury in Title 

VII cases. The simple'st and most important argument is that the 

text of the statute cannot be made consistent with the threshold 

"health" test so long as the text is.read in accordance with 

basic precepts of the English language. The statute instructs 

the Commission to determine whether "an industry in the United 

States is materially injured, or is threatened with material 

~/ ~ Certain All-Terrain Vehicles f~om Japan, USITC Pub. 2163, 
Inv. No. 731-TA-388 (Final) 388 (Mar. 1989) (Additional Views of 
Commissioner Cass); 3.5" Microdisks and Media Therefor from 
Japan, USITC Pub. 2076, Inv. No. 731-TA-389 (Preliminary), 59-70 
(April 1988) (Additional Views of Commissioner Cass) 
("Microdisks"); Digital Readout Systems and Subassemblies Thereof 
from Japan, USITC Pub. 2150, Inv. No. 731-TA-390 (Final) 98-108 
(Jan. 1989) (Concurring and Dissenting Views of Commissioner 
Cass) ("Digital Readout Systems") . 
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injury, or the establishment of an industry in the United States 

is materially retarded, by reason of imports" determined by the 

Department of Commerce to have been sold at less than fair value 

or subsidized . ..l!/ The statute sets out clearly numerous factors . 

that are to guide the Commission in determining what effects less 

than fair value ("LTFV") or subsidized imports had on· the 

domestic industry, but it does not attempt to describe separately 

the factors that ate relevant to "injury" and the factors that 

are relevant to "causation.".15./. This is significant because it 

suggests that Congress did nQt intend for the Commission to 

conduct independent inquiries into "injury" and "causation." 

The textual argument for a unitary approach is particularly 

strong if one credits statutory draftsmen with basic command of 

the English language. The statute instructs the Conunission to 

determine whether "an industry in the United States is materially 

injured, or is threatened with material injury, or the 

establishment of an industry in the United States is materially 

retarded, by reason of" imports determined by the Department of 

Commerce to have been sold at less than fair value or 

subsidized.1.6./ In order to read this statutory instruction as 

mandating a· bifurcated analysis, one would have to interpret 

.HI 19 u. s . c . § 16 7 3 d Cb) C 1 ) . 

.15./ In Microdisks, cited supra, I noted.that the fact that these 
factors are set forth under a heading labelled simply "Material 
Injury" appears plainly to be a sensible convenience only. ~ 
Microdisks, supra, at 62-63. 

1.6./ 19 u.s.c. §§ 167lb, 167ld, 1673b, 1673d. 
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"injury" to mean "poor health" (rather than "harm from some given 
.. 

ac;:tion ;, ) and treat the phrase "by reason of" the relevant class 

of LTFV or subsidized imports as though it were introducing a 

concept separate from injury. The instruction, however, is a 

$ingle sentence asking us to determine if there was material 

injury by reason of the subject imports, not two sentences asking 

·for ·disjunctive determinations. As I pointed out in another 

investigation,.J.1./ injury ap'pears to be used in the statute in its 

normal sense, as the nominative form of a transitive verb, 

connoting a change in condition consequent to some action. The 

dictionary definition of injury clearly frames it~ meaning in 

these: terms, as "an·act·that damages, harms, or hl!.rts; a 

violation of another's rights ... compare TORT,"..l.6./ The law's 

provision of both a subject -(the imports found or alleged to have 

be~ri ~old·at LTFV or subsidized) and an object (an industry in 

the United States) for "injury" appears to provide ampl~ evidence 

of congressiona~ unde~standirig that the t~rm wa~ used here in 

accord.with its plain meaning. 

It is an accepted rule· of statutory interpretation that, at 

least in the absence of compelling.evidence to the contrary, 

statutes should be accorded their plain meaning wpen one can be 

derived from the text. Here, there is no compelling basis for 

.J.1./ Light Duty Integrated Hydrostatic Transmissions and 
Subassemblies Thereof, With or Without Attached Axles, from 
Japan, USITC Pub. 214·9, - Inv. No. 731-TA-425 (Preliminary) (Jan. 
1989) (Dissenting Views of Commissioner Cass). 

J.a/ Merriam Webster's Third Unabridged Dictionary 1164 (1961). 
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doing otherwise. Indeed, far from qualifying the initial textual 

instruction in a manner that raises doubt about its meaning, 

other relevant provisions support the construction offered above. 

As noted earlier, the definitions section of Title VII does . . . 

not separately define meanings for "material injury" and "by 

reason of" the LTFV imports but instead, under the title of 

"Material Injury," details factors that might be relevant to 

determining the connection between industry performance and the 

imports subject to investigation. These provisions clearly 

evidence an understanding of the term "injury" as comprehending 

something other than an absolute decline in industry performance 

and also as necessarily the product of some particular source of 

injury. For example, the statute does not direct the Commission 

to consider absolute changes in prices but instead directs the 

Commission to c9nsider "the effect of imports of such merchandise 

[the unfairly traded imports] on prices in the United States for 

like products."~/ More pointedly, the statute instructs the 

Commission to consider whether sale of LTFV or subsidized imports 

"prevents price increases which otherwise would have 

occurred."40/ 

Such language is very difficult to square with a notion of 

injury as incorporating a freestanding requirement that industry 

trends decline in absolute terms. Instead, it appears fully to 

.12./ 19 u . s . c . § 16 7 7 ( 7 ) ( b) ( ii ) . 

.4.Q./ 19 U. S . C . § 16 7 7 ( 7) ( C) (ii) (I I) . 
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support a reading of 'the statute as comprehending a single 

inquiry into the effect of the 'LTFV or subsidized imports on the 

dome·s tic ind us try. 

Additional support for this conclusion is provided by 

contrasting Title vrr of the Tariff Act with Section 201 of the 

Trade Act of 1974.41/ That statute, unlike Title VII, separately 
. . 

describes elements relevant to the determination of injury and 

eiements relevant to the causation determination. The statute 

first lists variou~ specific factors, in addition td any other 

relevant economic factors, that are to be taken into account in 

determining whether serious injury has occurred or is 

threatened.42/ ~ffer describing these factors, the statute then 

proceeds to discus~. separately certain factors that should be 

considered in determining whether imports are a substantial cause 

of serious injury.ti/ For that reason, among otheirs, a 

bifurcated analysis of injury ·and causation is appropriate in 

41/ Pub. L. No. 93-618, § 201, .88 Stat 1978, 2011 (19'75) 
(codified at 19 u.s.c. § 2251). 

42/ ~ 19 u.s.c. § 2251(b) (2) (A)-(B). These factors include, 
with respect to actual serious injury, the significan:t idling of 
productive facilities in the industry, the inability .of a 
significant numb~r of firms to operate at a reasonable level of 
profit, and significant unemployment.or underemployment within 
the industry. 

ill 19 u.s.c. § 2251(b) (2) (C). These factors include an increase 
in imports, either actual or relative to domestic production, and 
a decline in the proportion of the market supplied by domestic 
producers. 
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Section 201 cases.~/ The fact that Title VII, unlike Section 

201, does not categorize separately the factors deemed relevant 

to injury and those considered relevant to causation suggests 

precisely the opposite inference for Title VI~ -- namely, that a 

unitary, rather than a bifurcated, approach is the one intended 

by Congress. 

There are two other aspects of Title VII .that also argue. 

strongly in favor of the unitary approach and against the 

bifurcated approach. First, the bifurcated approach -- which 

mandates a negative determination whenever the domestic industry 

appears to be, in absolute or relative terms, "healthy" -- is 

inconsistent with the express statutory direction that 

"the Commission, in each case, 

(i) shall consider --

(I) the volume of imports of the _merchandise which 
is the subject of the investigation, 
(II) the effect of imports of that merchandise on 
prices in the United States for like products, and 
(III) the impact of imports of such merchandise on 
domestic producers of like products . . . .i.5./ 

The statute further directs that the Commission in each case 

also explain its analysis of each of these factors ~n the 

notification to the parties to our investigation and the Commerce 

Department that the commission is required to provide under the 

44/ ~Certain Knives, USITC Pub. 2107, Inv. No. TA-201-61, at 
53-54 (Sept. 1988) (Additional Views of Commissioner Cass) . 

.i.5./ 19 U.S.C. § 1677(7) (B) (emphasis added). The emphasized 
phrase "in each case" was added by the 1988 Omnibus Trade and 
Competitiveness Act, Pub. L. 100-418 (Aug. 23, 1988). 
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statute.i..6./ The Commission cannot credibly claim to have 

considered or analyzed the effect of unfairly traded imports on 
. . 

the prices in the United States for like products when it 

disposes of a Petition after deciding simply that an industry's. 

~inancial performance has improved sufficiently that it cannot be 

qeemed "materially injured_." And only by a considerable stretch 

of ordinary language can the Commission claim in such cases to 

have considered or analyzed the impact of the unfairly traded 

imports on domestic producers of the like products. 

Second, under Title VII, we can, and indeed must, reach an 

affirmative determination in cases where we determine that the 

.establishment of an industry in the United States has been 
. . 

"materially retarded" by reason of unfairly traded imports.fl/ 

This is wholly inconsistent with any claim that Congress wanted 

us to provide relief only in circumstances where we are able to 

identify an.industry that is considered to be in "bad health" or 

in imminent danger of falling into such a condition. What it 

instead suggests is the insight that lies at the heart of a 

unitary. approach: Congress intended that relief be afforded in 

any situation.where we determine that unfairly traded imports 

have caused material harm to domestic· investment or employment, 

irrespective of whether, in our view, the relevant domestic 

investors or employees are, in some sense, unhealthy. 

47/ ~ 19· u.s.c. §§ 167lb, 167ld, 1673b, 1673b. 
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2. Legislative History 

The bifurcated approach is also fundamentally at odds with 

the legislative history of Title VII. In 1967, when Congress was 

considering changes in the international obligations of the 

United States that might conflict with U.S. antidumping law, the 

Senate Finance Committee issued a report that explicitly stated: 

An industry which is prospering can be injured by dumped 
imports just as surely as one which is foundering although 
the same degree of dumping would have relatively different 
impacts depending upon the economic health of the 
industry.il_/ 

Subsequently, in revising the antidumping law under the Trade. 

Agreements Act of 1979, the Senate reaffirmed its commitment to 

this approach . .i2,/ As I have stated elsewhere, these expressions 

of Congressional intent clearly indicate that Congress did not 

intend that Title VII relief be denied to an industry that is 

improving relative to some other period or is "healthy" (by 

whatever measure) compared to other domestic industries . .5..Q./ Such 

an interpretation of the law is flatly inconsistent with the 

bifurcated approach. Plainly, if we may not deny relief to a 

domestic industry solely because the industry is "healthy," it is 

il./ S. Rep. No. 1835, 90th Cong., 2d Sess. pt. 2, at 11, 
reprinted in 1968 U.S. Code Cong. & Adrnin. News 4548-49 . 

.!2./ ~. !L.£L..., s. Rep. No. 249, 96th Cong., 1st Sess. 87 (1979) . 

.5..Q./ They also suggest, however, that the Commission may take the 
"health" of the industry into account in some other fashion. As 
I have explained in other opinions, I believe that Congress 
intended that we consider the health of an industry in 
determining what constitutes "material" injury in a particular 
case. ~. SL_g_._, Digital Readout Systems, supra, at 117-119. 
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inappropriate for us to employ a standard that not only requires 

negative .·determinations where the threshold requirement of "ill 

health" is not met,.but also, given the virtually non-existent 

causal requirement followed by at least some of the Commissioners 

·who use a bifurcated analysis, makes the "health" of the industry 

the one critical factor in affirmative determinations. 

3. Judicial Precedent 
~· 

The final point respecting the bifurcated approach that 

should be noted concerns judicial authority. The Court of 

International Trade recently accepted the Commission's argument 

that the "healthy industry" test ·that this approach incorporates 

is consistent :with the statute,..5..1/ relying on its earlier 

decision iri American Spring Wire Corp. v. United States . ..52_/ 

Although the recent decision is authority for the proposition 

that not all judges would find the test inconsistent with the 

dictates o·f Title VII, American Spring Wire itself is not such 

authority. \ To 'the contrary, the decision con.tairis language that 

has been read out of context often over the past several years. 

In that decision, the Court stated that the "Commission must 

make an affirmative finding only when it finds both (1) present 

material injury . · .. and ('-2) that the material injury 'is 'by 

·5'1/ Nat'l Ass'n of Mirror Mfrs. v. Un"ited States, 696 F. Supp. 
642 (Ct. Int•r Trade 1988). 

;· 

.52./ 590 F: Supp. 1273 (Ct. Int'l.Trade 1984), aff'd sub nom., 
Armco, Inc. v. United Stat~~; 760 F.2d ~49 (Fed. Cir. 1985). 
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reason of' the subject imports" . .5.l/ While, standing alone, this 

statement's meaning is open to differing interpretation, viewed 

in the particular factual and legal context in which American 

Spring Wire was decided, that statement hardly can be 

characterized as clear support for a healthy industry test. 

In the determinations that were reviewed in that case, the 

Commission declared that "[elven assuming that [the posited] 

injury. meets the standard of 'material injury', our analysis of 

the effects of [the subject) imports ... from France during that 

six month period demonstrates that any such injury is not by 

reason of the subject imports" . .,5A/ On appeal of these 

determinations to the Court of International Trade, petitioners 

argued that the Commission's decision was not supported by 

substantial evidence because the Commission had suggested that 

"material injury" had been shown on the record; petitioners 

therefore urged that an affirmative determination was required. 

Counsel for the Commission, on the other hand, argued that the · 

statute required, in addition to a showing of "injury," evidence 

of a causal link between that injury and the unfairly traded 

imports. Counsel for the Commission also argued that the 

Commission implicitly determined that no material injury existed; 

accordingly, there was no need to consider causation other.than 

.5.l/ .I.d... at 1276 . 

..5.A./ Prestressed Concrete Steel Wire Strand from France, USITC 
Pub. 1325, Inv. No. 701-TA-153 (Final} 6 (Dec. 1982} (footnote 
omitted}. 
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in the alternative. Cour:tsel further ar:gu~.d that causa,tion. was, 

in any ev~nt, lack;ing. _ , 

The court accepted. _the argument that both material injury 

and causation must be present to support an af fir~ative . . 

determination, .. but it did. not suggest that these two elements 

need be considered. in the disiunctive. The court agreed that the 

statute requires a causal connection between the injury t~ .the 

domesti~ industry and the supject imports, and it. found that the 

Commission had, . as co\msel for. the commission suggested, 

implicitly_ found that the domestic in.dustry was. not materially 

injured . .5..5./ , . 

The court. thus simply pointed. out that ~he statutory 

requirement of inj u~y by reason of less-than-f.air value· imports 

means not only that an industry must. be suf fe.Fing. some harm·, such 

as might be claimed by any declining industry, but also that 
• ' • • ' : • • • • f 

there must be a showing that LTFV imports were a cause of that 

harm. Just a,s the commonplace notion. o~ .. inj~ry requires the 

inflict;ion of harm .tQ. someone l2Y. something or someon~, so. the 

statutory injury requirement mandates. something more th~n an 

independent evaluation of the condition of a domestic industry. 

Hence, the essential insight that. underlies .Ame·rican ·Spring 

~' s af firmance of the Commission '.s determination rested on the . "' . . . 

conclusion that whatever fate had befallen the domestic industry 

could not have constituted injury by reason of the unfairly 
... 

.5..5./ 590 F. Supp. at 277. 
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traded imports because that concept necessarily requires a nexus 

between the imports and the domestic industry's change condition. 

The court held that a change in the condition of the domestic 

industry cannot satisfy the statutory standard independent of 

such a nexus. It manifestly was not asked to decide and did not 

hold that the law requires a determination, independent of the 

causal reasons, that the industry's condition is too good to 

allow relief against unfairly traded imports or that the 

industry's condition had over a given period (not related to 

evidence of LTFV or subs_idized sales) changed for the worse. 

The court surely did not decide that such an independent 

determination of good or bad industry health could be of i_tself 

the bas_is for a Commission decision. 

The Spring Wire case, thus, more readily supports a unitary 

test, which explicitly examines the relation between the dumped 

or subsidized imports and the industry's condition, than a 

bifurcated approach, which separates those inquiries. Of course, 

the bifurcated approach could be structured so that the 

appropriate nexus was always required; that appears to be the 

approach understood by the court in Affierican Spring Wire. 

As used by a majority of commissioners in some recent cases_, 

however, that has not been the type of bifurcation that has been 

employed. 

It should also be noted that, while the reading of American 

Spring Wire challenged here has been accepted by one judg~ of the 

Court of International Trade, another judge of the same court has 
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taken a position strongly at odds with the requirement of a 

heal thy industry test. · In ·Republic Steel Corp. v. United 

States.~/ the Court stated that: 

· [Tl he ITC· should not be engaged in a determination of 
whether an industry is 'healtny'. A 'healthy' industry can 
be experiencing injury from importations and an 'unhealthy' 
industry can be unaffected by importations. The purpose of 
the ITC's investigation is to determine whether imports are 
a cause of any effect on an industry which amount to 
"material injury." 

The case was later voluntarily dismissed pursuant· to a motion 

filed by petitioners, and certain aspects of the Court's decision 

in Republic Steel µot relevant here may properly be questioned in 

light of the Federal Circuit's subsequent 'opinion in American 

Larnb'Co. v. United·States . .5.1/ However, to date, the Federal 

Circuit has not squarely addressed the particular issue discussed 

by the court in the portion of its opinion that is quoted 

above . ..5..a./ 

.5....6./ 591 F. Supp. 640, 649 (Ct. Int'l Trade 1Q85), reh'g denied, 9 
Ct. Int'l Trade· 100 ·(1985), dismissed (Order of August 13, 1985) . 

.5.1/ 785 F.-2d 994 (Fed Cir. 1986) . 

.5Ji/ The fact that the decision in American Spring Wire was 
affirmed on the basis of the opinion filed by the Court.of 
International Trade fri that case does not, in my view, by.any 
means constitute acceptance of a healthy industry test for either 
affirmative or negative decisions under Title VII. The reasons 
given above apply equally to the lower court and the Federal 
Circuit. If the opinion in Spring Wire is not rightly understood 
to accept a separate health test for Title VII investigations, 
af firmance of that judgment on the basis of the opinion plainly 
cannot serve as authority for that proposition. 
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D. Summing Up: When Is Relief Appropriate? 

For the reasons discussed in the preceding sections of these 

Views, I take strong issue with several aspects of the. analysis 

that is employed by certain of my colleagues. My objection to 

this mode of analysis cannot be fully appreciated, however, by 

lo~king only at the particular parts of the analysis that may 

a~pear questionable. It is necessary also to consider these 

parts as an integrated whole in .order to understand exactly what 

they mean. In essence, what they mean is this: some or all of 

the Commissioners who voted in the affirmative in these 

investigations believe that an affirmative injury determination 

is appropriate whenever a domestic industry.is, in their view, 

unhealthy in some sense, and it can be argued that imports from 

the country whose goods are subject to investigation, whether the 

particular imports were fairly traded or not, made some 

contribution, however minimal, to the industry's condition. 

Where threatened injury is in issue, rather than past injury, 

presumably their analytical structure remains constant. while the 

time frame for its application changes.-5.i/ Accordingly, their 

view would be that a threatened change in the domestic industry's 

.5.2./ This is at times unclear, as discussion of threatened 
material injury takes the forms of separate commentary on ·various 
factors Title VII identifies.as useful indicators of likely. 
changes either in the effect of the unfair trade practice on 
import prices· or.in the effect of those imports on the domestic· 
industry. The.problem with the separate factor approach is 
described in 12-Volt Motorcycle Batteries· from the Republic.of 
Korea, USITC Pub. 2203, Inv. No. 731-TA-434 (Preliminary} 55~57 
(July 1989} (Additional Views of Vice Chairman Cass}. 
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condition that will make the industry unhealthy, to which imports 
- . 

·from the country whose goods are under investigation, whether 

fairly traded or not, threaten to contribute, in however modest 

amount, suffices as a basis for imposition of antidumping or 

countervailing duties under Title VII.fill/ Thus, for example, in 

~his view, antidumping·or countervailing duties might be seen as 

called for in certain sectors of the domestic economy whenever it 

is feared that the economy is heading into a recession. This is 

not a reasonable interpretation of the statutory requirement that 

relief be granted only when it is shown that the domestic 

industry is materially injured by reason of imports that have 

been determined to be dumped or subsidized, or is clearly 

threatened with imminent material injury by reason of such 
.. 

imports. This approach even more certainly is not a reasonable 

.tnterpretation of the GATT requirement that there be evidence 

that the effects of dumping or subsidization, as relevant, have 

materially injured the domestic industry. 

In addressing the instant investigations, I have followed a 
.. -· 

very different approach from that criticized above. I turn now 

to the approach that comports with my understanding of the law 

.6..Q./ ~. ~. Certain Light-Walled Rectangular Pipes and Tubes 
from Taiwan, USITC Pub. 2169, Inv. No. 731-TA-410 (Final) (March 
1989) (Views of Commissioners Eckes and Newquist); Industrial 
Belts from Israel, Italy, Japan, Singapore, South Korea, Taiwan, 
The United Kingdom, ~nd West Germany, USITC Pub. 2194, Ihv. Nos. 
701-TA-293 and 731-TA-412-419 (Final) (May 1989) (Views of 
Commissioner Rohr) . 
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and the application .of that approach to the record in .these 

investigations. 

II. DOMESTIC LIKg PRODUCTS AND DOMESTIC INDUSTRIES. 

Our task in evaluating the existence of material injury (or 

the threat thereof) in final investigations under the _antidumping 

laws and countervailing duty laws .6.11 is to assess the effects of 

LTFV or subsidized imports on the industry in the United States 

comprised of "the domestic producers.as a whole of a like product 

or those producers whose collective output of the like product 

constitutes a major proportion of the total· domestic production 

of that product. "fU..I Accordingly, . in these as in other Title VII 

investigations, our initial objective is to identify the domestic 

producers that are affected by the subject imports. ·In turn, in 

order to identify those producers, we must first define the 

domestic product or products that are "like" the imports that are 

subject to investigation. The term "like product" is defined by 

the statute as "a product which is like, or in the absence of 

like, most similar in characteristics and uses with, the article 

subject to an investigation.".2..ll 

In these investigations, I do not believe that our choice 

among the alternative like product definitions proposed by the 

ill 19 u.s.c. §§ 1671d(b) I 1673d(b} o 

fU..I 19 u.s.c. § 1677(4). 

fill 19 u . s . c . § 16 7 7 (10} . 
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parties has any effect on the disposition of this case. I would 

have reached a negative determination in these investigations 

even if I chosen the same like product.definition that I believe 

has been adopted by my colleagues who have voted in the 

affirmative -- that is, a single like product consisting of all 

.new steel rails. However, because the parties devoted so much 

·'time to the like product question, and because this question 

raises a number of issues, many of them novel, that may be of 

some relevance in future Title VII proceedings before the 

Commi'ssion, I believe that it is appropriate to discuss the like 

product and domestic industry issues in this case. 

Determining just which imported products are sufficiently 

similar to constit~te a single product category and, 

concomitantly, which domestic products compete so closely with 

imports under investigation:as to constitute a single like 
.. . 

produc't category are tasks that have bedeviled the Commission for 

years. The Senate Rep.ort accompanying the Trade ·Agreements Act 

of 1979 illustrates the problem, delphically instructing the 

Commis'sion neither to include within a like product definition 

products that do not compete closely nor to exclude from such 

definitions products that, while distinguishable, do compete 

closely with imports.HI Not surprisingly, the Commission has 

Ml As stated in the report of the Senate Finance Committee, s. 
Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979): 

The requirement that a product be "like" the imported article 
should not be interpreted in such a narrow fashion as to 
permit minor differences in physical characteristics or uses 
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had difficulty implementing this charge, and like product 

definitions are frequently sources of dispute. Consequently, 

commentary has b~en less than flattering in describing the 

consistency of various Commission like product determinations.~/ 

Notwithstanding the criticism. directed at our resul~s, I 

believe that the Commission traditionally has articulated 

criteria to guide like product determinations that fully reflect 

the factors apposite to the statutory task. The Commission 

considers several factors in making its like product 

determinations:.2.6,/ (1) product characteristics and uses; (2) 

interchangeability; (3) channels of distribution:. (4) customer or 

producer perceptions of the relevant articles; (5) common 

manufacturing equipment, facilities, and production employees; 

and (6) the similarity (or disparity) of prices for imports and 

potential like do~estic products . ..6.1./ 

to' lead to the conclusibn that the product and article are not 
"like" each other, nor should.the definition of "like product" 
be interpreted in such a fashion as to prevent consideration 
of an industry adversely affected by the imports under 
investigation . 

.2..5./ Palmeter, Injury Determinations in Antiduroping and 
Countervailing Duty Cases -- A Commentary on U.S. Practice, ·21 J. 
·World Trade L. 7 (1987); Note, Economically Meaningful Markets: 
An Alternative Approach to Defining "Like Product" and "Domestic 
Industry" Under the Trade Agreements Act of 1979, 73 Va. L. Rev. 
1459 ( 1987) . ' 

.2.6./ ~. ~. Fabric and Expanded Neoprene Laminate from· Taiwan, 
USITC Pub. 2032, Inv. No. 731-TA-371 (Final) 4 & note 5 
(Nov~ 1987) . · 

67/ Although the Commission did not include prices in its· 
traditional list of like product determinants, this factor has 
increasingly been used along with the other five factors to 
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These factors furnish information abbut two different 

aspects of our industry definition . ..2..8./ Five of the factors 

provide ·information about the domestic market for the imported 

products and for closely competing domestic products. This 

information is contained in descriptions of product 

characteristics and u~es, interthangeability, ch~hnels of 

distributibn, prices, and other indicia of customer· perceptions 

of the_ir similarity or dissimilarity. -The remaining factor, 

assessment of the nature of the manufacturing facilities and 

employees for the various· products potentially assimilable· into a 

single category, informs us about the degree to which firms are 

integrated into the production of particular, identified erid-· 

products and also informs us.about the degree to-'which 

differentiated end-products are produced by firms that compete 

with one another in a single market for productive inputs. 

Evaluation of these factors should allow us to circumscribe 

our inquiry· into imports' effects in the manner dictated by·Title 

VII, isolating a coherent set of producers of highly similar 

products that compete closely with a narrowly defined group of 

~mports under investigation .. Congress, in' adopting amendinents to 

9ecide ·among competing like product·and industry definitions. 
~. ~. 3.5" Microdisks and Media Therefor froi:n Japan, USITC 
Pub. 2076, Inv. No. 371-TA-389 (Preliminary) 41 (April 1988) 
(Additional Views of Commissioner Cass). See ~ Asociacion 
Columbiana de Exportadores de Flores v. United States, 693 F. 
Supp. 1165, 1170 & note 8 (Ct. Int'l Trade 1988) (citing use of· 
comparative pricing data as a suitable factor in determining like 
product issues}.· 

..6.8./ ~. ~. Digital Readout Systems,· supra, at 64-65. 
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Title VII, has indicated approval of this approach to defining 

the domestic industry . ..6..2./ This approach also has received 

judicial assent.1.Q./ 

The traditional criteria, however,. do not provide a basis for 

unified analysis of the industry definition. The Commission 

never has adopted any explici~ basis for integrating these six. 

criteria. The Commission has not required th.at all six factors 

support a given like product definition, nor has it provided a 

determinate basis for decision when the factors suggest divergent 

like product definitions. The six factors are not lexically 

ordered {so that higher-ordered factors "trump" lower-ordered 

factors), and there is no rule .that a simple majority of factors 

inclined in one direction will suffice for a like product 

determination. For reasons that become apparent in the · 

consideration of the instant invest~gations, I believe that the· 

factors relevant to output markets must be accorded greater 

weight than evidence respecting production. That will not avoid 

hard decisions on like product issues, but, it.does provide some 

additional guidance to our inquiry .. 

In these investigations, Petitioner.argued for a single like 

product consisting of al.l new steel rails.1.1/ In so.· doing, 

Ji.!ll s. Rep. No. 249, 96th Cong., 1st Sess. 83 {1979) . 

.IQ./ ~ • .e....._g_,_, Badger-Powhatan v. United States, 633 F. Supp. 
1364 {Ct. Int'l Trade 1986). 

1.1/ ~ Prehearing Brief of the Petitioner Bethlehem Steel 
Corporation {"Petitioner's Prehearing Brief"). 
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Petitioner spent· most of its time discussing an issue that was 
. . 

addressed at length in the preliminary investigation -- that is, 

whether industrial rail should be-considered part of the same 
. . . ' 

like product as new prime rail. The basic distinction between 

prime rail and industrial rail is that prime rail meets the 

specifications of the American Railway Engineer Association 

("AREA") and is suitable for use on the mainline track of Class I 

railroads,.12/ whereas industrial rail is new rail that fails 

quality inspections for chemical or metallurgical specifications, 

size, surface imperfections, cosmetic or other reasons, but is 

otherwise·usable for non-mainline applications.1.J./ 

According to Petitioner: prime ·rail and industrial rail 

should be treated as part of a single like product under the 

Commission's traditional like product criteria. According to 

Petitioner, industrial rail ·generally has the same appearance as 

prime rail,· is made in the same facilities with the same 

equipment that is used to make prime rail, and is sold by 

distributors··who also sell prime rail. 74/ Petitioner also 

contends that there is some degree of actual or potential 

interchangeability between prime rail and industrial rail. 

Petitioner asserts that Class II and III railroads view the two 

types of rail as ~nterchangeable because they o(ten do not 

.12/ Report at A-5-?", A-12...:i3. 

ll/ .I.d.... at A-:14 ... 

HI~ Petitioner's Prehearing Brief at 25 fil ~-
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.. 
require rail that meets AREA specifications, arid also states that 

one Class I railroad has informally advised Petitioner that it 

might consider purchasing industrial rail rather thari prime rail 

for mainline.track uses under certain circurnstances.ll/ 

Petitioner further asserts that there is some relationship 

between prices of industrial rail and prices of prime 'rail. 

Specifically, Petitioner argues that increas·es · in prime rail 

prices generally result in increases in industrial rail 

prices.~/ Petitioner also a~gues that prices of industrial rail 

may affect prime rail prices because sales of industrial rail at 

low prices may displace relay rail, which will, in turn, then be 

available for sale in the markets in which prime rail is sold, 

thereby causing a decrease in the.price conunanded by prime 

rail.77/ 

Respondents, on the other hand, assert that the record 

evidence proves conclusively that prime rail an_d industrial· rail 

are separate like products. Respondents note, among other 

things, that one of Petitioner's economic consultants 

acknowledged explicitly in his prehearing submission that prime 

rail and industrial rail cannot realistically be viewed as 

substitutable .1.B./ Respondents also note that Petitioner, by .. 

ll/ .I.d.... at 5 , ' 2 6 . 

76/ I..d.... at 5-6, 9-'-10. 

77/ .Id.... at 11-12, 16-17. 

1.B.I Post-Hearing Brief of Sydney Steel Corporation ("Sydney 
Posthearing Brief") at 1. 

. .. 
' 
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arguing that ·one ·class ·I ra:ilroad might consider the purchase of' 
I 

industrial rail for use in .mainline track applications, has 

implicitly conceded that Class I railroads,· the major. domestic 

purchasers of new .steel rails, basically do·not perceive · 

industrial rail as a potential· substitute.for prime rail.1!J../ 

Respondents. contend that most of the other major criteria 

tradi tiopa+ly conside·red by the Commission in its like product 

deterrninatiops likew:j..se argue in.favor of treating prime rail and 

.industrial rail as ~eparate like products. Respondents emphasize 

the distinct uses of. prime rail and industrial: . Respondents· note· 

that prime rail is used principally on the mainline track of 

Class. I. railroads, .an~ :i,.ndustrial rail is used in less demanding 

·applications, such as on side tracks or· as.factory rail . .BJl/ 

·. R·espondents assert that there is effectively IlQ substitutability 

between, the two types of .. rail. Respondents contend that Class I 

r~ilroads would never use industrial rail on -mainline iracks; 

because .s.uch rail. would create a ,high risk. of dera·ilments, 

consequent threats to safety, and attendant exposure to legal 

l:i,.ability .fil/ Respondepts .also· argue that .prime· :tail is not u~ed 

in industrial, rail applications, even though it theoretically 

ll/ .I.d... at 1-2 . 

.B.Q./ Prehearing Brief on Behalf of Sydney Steel Corporation. 
("Sydney Prehearing Brief") at 7; Pre-Hearing Brief Submitted on 
Behalf of The Algoma Steel Corporation ("Algoma Prehearing 
Brief") at 3-8. 

fill Sydney Prehearing Brief at 7-9: Algoma Prehearing Brief at 4-
5. 
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could be, because prime ra.il is much more ex~ensive than_ · 

industrial rail and the use of prime, rail for S;UCh- purposes when 

cheaper ind~strial rail is available wc;iuld not· .make economic 

sense . .B.2./ .... · 

Respondents contend that the channe.ls of distribution for. 

prime rail and industrial rail are .quit~. di_fferent in that prime· 

rail is sold directly.to Class I railroads.by tpe:producer,-while 

industrial rail is general.ly sold through distributors.al/ 

Finally, Respondents point o~t ~hat, although .some industr.ial·· 

rail has the same superficial appearance a~ prime r,ail, the-.size, 

shape and surface appearance qf industrial _:r;-ail are often quite.; ,-

different from that of prime rail; indeed, frequently;: such. ;,.. . 

differences may prevent. i,ndustrial _ +q.il -from mee.t;i_ng AREA 

specifications . .B.4/ Respondents contend ~ha~.a1i of- ~he -foregoing 

evidence respecting consumer ,demand for the __ t::.wo ._types· of rai-1 

outweighs the undeniabl.e fact that. the .same .. e_quipment and · .... 

· .• ··> 

~ ... 

.8.2./ Sydney Prehearing Brief at 7-9: 'Algoma Prehearing Brief at 6. 
- - ;,, .. 

fill Sydney Prehearing Brief at 10-11: Algoma Prehearing Brief at 
8-9. 

' _; . 
"' 

84/ See Sydney Prehearing Brief at 6-7. The d_if fe.ren~ , .. 
metallurgical content of industrial rail, which usually w.;i.11 nc)t _ 
be apparent from visual inspection, is also a commoni.mperfection 
preventing new rail from qualifying as prime r?lii. -s..e_e-sydney 
Prehearing Brief at 6. -

Respondent Algoma also notes -that J. t~ industria:l rail- i-s. 
drilled at the ends in" order to p'revent ·it from being used .as 
prime rail. Algoma Prehearing Brief at 4.' 

'· ... - ' 

t:·. - -, 
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personnel·' are usea· td: prodi.ice prime rail and industrial rail .ji5_/ 

Ori. this· 'issu:e, I believe· that Resp~ndents plainly have the 

better· o:f". the argument. Petit,ioner is effort to demonstrate that 

there is some measure of substitutability between industrial rail 

and"prirn~ ·rail h~s. if anythlng, .highlighted the critical facts 
. . 

on the record: the similarity between prime a.·nd industrial rail 
. . 

derives ~ritirely. from' the ·fact that both are products of the 

effort to:p~~du~e ~~~ingie go~d .. but the two are very different 

When the production process 

suct~eci~; prime r~~i lmeeti~g-AREA.sp~cifi~a{io~s is the output. 

Wherl :;:iiti error occurs "in thJ ·~ttempted' prod~ction of prime ·rail, 

industri'al' rail: i's the out.put; it is II s'econds II prime rail• 
"·' : \ . ..... . .'.. . ' : : . . 

Thus;· it· is riot surprising that industrial rail simply is 

ti8t'. tised to ·any significant extent in thos~ applications to which 

mo~t ~pfi.)n~ :-ra·.i.'1 ·'is pJ~.:. ~;: m~in.lin~ ·t.rack. uses. Petitioner - . ·. . 
~ ... ; 

identifie~d'. only' one represent'ative of a single Class I railroad 

that indicated that his railroad might even consider the use of 

in;~u~t~i~~. ra~l,_ .~Of s_uch p~r_ppses :. t,he Cqmmi9sion ·has been unable 

t~.,..id.~~t,if~. ~- ins.t_aqce where ind_us~riaiJ. .rail has in fact, been 

used for such purposes . .B.2./ It also appears relatively clear 
. ( • ;> ,. ; ··"' . • .. 

tQ.?~ .•. wh:ile prime rail; could be . used., in place, of industrial rail, 
o ... "-:-/. • ";. ·,• ; :.;;-.. •.; I • •' • • ,• p • I i ' • • • 

~ . .. ,,.. .. . ~ ... . " ••• , • A 

Ji5./ -.Sydney Prehe·aring ·S-~ief at 1.3 .· ! Indeed, as· pre,~iously '. 
indicated, the two types of rail are, in fact, produced 
simultpneoµs_ly .through .the. same. production,process. The 
signi.fi:cahce· o'f thi.s. 'tact for .our de:finition of.: the domestic· 
indusfry"is' discussed, in.fra,. _. -:. ·· . : .. · --~· · 

.B.2.1 ~Report at A-13. 
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t,he ·disparities in the price of industrial ~ail· and. prime rail. · .. ~F 

are so .. great as to preclude the possibility that prime rail will:Yi· 

'· Qe used· ·to any significant ·extent· in uses ·where. industrial rail. '

will suffice: Bl.I· . Accordingly, · for good reason, Petitioner ~.s own 

economic consultant, Dr. Eckard·, .concluded that prime rail and· 

industrial rail .. are not· substitutable. 

· In these investigations, ·r believe that the evidence that· 

prime rail .. and· industrial rail are· not interchangeable to any 

stgnificant extent is compelling. For the purpo$e of like 

product 'definition, . this evidence. -- ·which is- confirmed by· other;;..~ 

evidence before us respecting the existence of. separate .. 

distribution. channels~· etc, --·outweighs the fact that prime rail 

and ~.industrial' rail are produced as ·part of the same production · 

process~ The·existence of a.common production.process does not 

change·. the fact that domestically produced. industrial rail· is · ·. 

simply not .~·like" imported Canadian prime rafl. and . domestically. 

pi-educed prime.rail is not "like" imported Canadian industrial, 

rail.· After all, many .byproducts, including waste, are-. produced, 

1l;)y ·the same process that ·yields the· principal, . intended· product~-~~~ .. 

Surely, that does not make.byproducts "like" the intended 

produc;:t .. ~ While we· cari · derive from examination of production 

processes· some informa~ion usetul to.distinguishing related' 

products and industry members, that information cannot supplant 

.. ~ ·. ' 

.8.1/"During~ the period covered·by our.investigation, prices of 
prime--.rail were, on· average, about-double the· prices of 
indus.trial rail.·.·~ Report.at.·A~113~·Table ~8; A-116-117, 
Tables 30-31. 
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information respecting the p'roducts and 'markets for .. them·~ .. ~ I'f we· 

al:e to render'meaningful judgmentf:( on 'imports' effects: we inus·t.' 

look. fir'.st to factors. that ·focus on. ·the: simiiar.:i.. ty of· products in 

the· m'arke'ts where they compefe arid wh~re · impo.rts' · ef fee ts 

necessari·ly will be feft'. ·. The evideftcEl tha:t establlslies thai 

there are clearly se:P?rate consumer. ma'rkets •for prime. rail; anci1 

industrial rail is, therefore, sufficient iri ·:my vi.~w to establish 

~hat'industrial rail ~nd ~rime rail are separ~te lik~ 

products . ..a..a./ 
: ' ,, ... 

~:' This is by:n6 means'the end of~ui:'"inquiry':·re~pectihg th~·'/.; 

appropriate. definition: ·of the· like produc·t :arid do.mes tic: indust'ry, 

howevet~ There are three othet ielated'.questi'ons· that· inus·t· b~·<-' 

consid~red, .. none of' .which . received the' 9-t'tention ':tney ae'se·:tve 

from the parties to 'these··investigations .'. '.'F'irst, . even if · 

industrial rail arid prime ·r~il ar:'e separate;; like product's,·· mu.st· · 

we :conclude that they ·'are· produced by separate dome'.~.tic 

industries?: Second; ' shou'ld relay rail be v.fewed ··as part of' the 

same . like. product as p:t·ime rail? · Third;. what ··is the a·pp.Z:opriate 

treatment of: certain distinct types· ·ot rat!· that '.are· qu.:Cte uhlike 

the II tee·~ .Fair used by fr~i.ght raiLtoads' '.i.....:' crane 't'ail,1
;· girder''. 

rail, and ·contact rail · __ that are also ·subj et.t ·t'o "these 

investigations? ·. The.se ques.tions ·afe· c"bnsiaer·ea '.in. turn". '~·' 

·.:·· 

.a.a.I This does not mean that the existence of a common.production 
process .is irrelevant,· however~ " To· the· contrary";· ·as·: dis~us'sed 
infra, I believe that this fact indicates that; al though ·pr;ime·: 
rail and industrial ra·il ··are s'eparate like products·, they .are . 
produced by a single domestic industry. " 
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The first of, these questions is a novel and difficult one. 

I do not believe that the Commission has ever had occasion to ·" 

consider how the domestic industry (s') ·should be defined in a case 

where a single group of domestic firms produces two clearly 

distinct products, one of which is an unintended, lesser quality 

byproduct of a c·ommon -production process. Moreover, I have been 

unable to identify anything in the statute or its legislative 

history revealing the intent of Congress on this subject.· 

Accordingly, I believe that our assessment of this issue must be '"'·-

guided by consideration of. the fundamental purpose served by ·the ·~",.· 

' 
like product and domestic industry definitions. As indicated· 

above, I believe that congress contemplated that these 

.definitions would assist us in circumscribing our inquiry into· 

the effects o.f subject imports by isolating a coherent set of 

producers of ·highly similar products that compete closely with ·a 

narrowly defined group of imports under investigation. In these 

investigations, I do not believe that it is.appropriate for the 

Commission to treat the domestic firms producing industrial rail 

as if they were a c;:oherent set of producers· separate from those 

producing prime rail. As previously discussed, not only are the 

producers of industrial rail and prime rail one and the same, but 

the products themselves are actually produced as part of the .very 

same production process. Furthermore, the firms in question do 

not actually wish to produce one of the products, industrial 

rail; industrial rail is, instead, an essentially unwanted 

byproduct of the prime rail production process. This is not a 
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case of two products with common costs of production. All costs 

are common here; only·the quality ~f the output varies . 

. Notwithstanding the· normal coincidence between like product 

and industry definitions, .in . this context we cannot sensibly 

evaluate the impact of the subject imports of industrial rail on 

the·. "domestic -industry" producing industrial rail, for no such 

industry in fact· exists separate from the industry producing 

prime rail. The effects of impo·rted "seconds" will be felt by 

the producers of first-quality merchandise even though the 

seconds sell in dif fe·rent markets. for different uses at different 

prices·because the only producers are in the business of trying 

to produce and. sell first-quality merchandise. The effects will 

not·:·b'e the same as would. fol·low from imports of the fi~st-quality 

merchandise. Instead, they would be: more akin to increased costs 

for waste disposal. ·But the business at: issue is not the waste

generation business; it is the business of producing first

quality merchandise, one aspect.of.which is minimizing the cost 

of mistakes·.by recouping whatever one can :for units that do not 

satisfy quality standards. The ·same is true· with respect to. 

prime and industrial. rail-. Accordingly, although I believe that 

industrial rail and prime rail are separate· like products,· I 

believe that they are· produced by a single domestic industry, and 

I have evaluated the possible existence of material injury by 

reason of the subject imports by examining the effects- of the 

subject imports of both industrial rail and prime rail on that 

single industry. 
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" The second, question· is. whether. relay rail should be .. 

considered.part of the same like product as prime rail. Relay.-

rail is used rail, gener.ally rail that was previously laid on 

mainline tracks, and that was, therefore, produced to meet AREA 

spec.ifications . .B..2.1. As Pet.i tioner acknowledges, the chemical , .. 

composition and hardness. of ·.relay rail is generally the same as . 
'...<· 

prime rail . .i.Q./ 

It is not clear from.the record how the parties propose that 

the Commission treat relay rail. Petitioner takes the position 

that rel,ay rail . should not. be treated as a ·like ... product separate " 

from prime rail .il/ In that conte,?Ct, Petitioner states .that rail 

mills do not sell relay rail,~/ and notes that relay rail is . . . - . ' ' . 

worn . .2.J,/ . As 
1
previo\,lsly noted, however, Petitioner acknowledg~s ... 

that the physical characteristics of relay rail and prime rail· 

are essentiall.Y the same,li/ and further ... acknowled_ges. that the 

Class I railrqads consider both.types of rail for mainline 

applications . .9_5./ Petitioner does not. explicitly address the 

question whether relay .rail should.be considered part of the s~~ 

• • •• • ' \° 

.B..2.1 ~Petitioner's Prehearing Brief at.43-44; Algoma Prehearin~_? 
Brief: at :10-11. 

.2...Q./ Pet.ition_er' s Prehearing Brief at 43-44. 

ill~ 

ill ~ at 22. 

ill Id... at 44. 

3-4/ Id...- at 43-44. 

ll/ Id... at 50. 

.-·~· 
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like product as ·prime ·rail I althdugh the thrus't of: Petitioner's 

position, as expressed· in its s·ubmissions to :the Commissio'i1-, ' 
. . 

appears to oe that. it should' 'not be so considered . 

. . ":' ·Respondents I position respecting· 'relay rail is also somewhat 

~igl!lous :· Re.spondent Algoma argues that relay 'rail· and prime 

+a·11 .have more in common than 'priine rail and ·industrial rail, 

poting, inter ~. that relay rail originally met AREA 

spe'cifications; that telay . rai:l, 1-ike prime rail, is used on main 
.. 

lines; and that the price of relay rail ~s·closer to that ot 

prime rail than to -that of industrial rail . .2..2.i Howev~:r·, Aigoma 

appears-: to make these ~issertions primariiy for the purposes of 

arguing that· industrial rail and prime· :rail· are no't like' 

products; Algoma does trot argue explicitly that tefay rail·is 

part of ·the· same like product as· prime rail; ' Respond'ent Sydney 

likewise does not take any· 'clear position" on this question·~· J 

Sydney note's.,· however;'. that all of· th~ parties to: these· 

:t,.nvestigation's' agree that relay rail and prime rail . are close 

substitutes.fill Sydney also asserts that;tnere is· a stable' 

relationship between relay rail prices and prime rail prices . .2..B./ 
. . .. . . . ' .. . - ... . 

In these investigations, it is, therefore, not'clear that 

Respondents have proposed that·the Commission 'treat-'relay rail as 

part of the same like product as prime rail. In a recent 

-2.2,/ Algoma Prehearing Brief at 10-11. 

~/ Sydney Posthearing Brief at Appendix 1 at 3 . 

.iS./ ~ at Appendix 1 at 1; Appendix 3. 
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investigation, I expressed the view that t~e Commission ought not 

to choose broad product definitions when no party has urged us to 

do so; when th~ choice of such a def ini ti on would require u_s to 

reach difficult factual or legal issues; and when the adoption of 

such a definition does not affect the disposition of the 

investigation.99/ As I previously indicated, ih these 

investigations, I believe that any reasonable product definition 

will produce the same outcome under any interpretation of Title 

VII. I also note that there is at least some questi_on whether 

"used" products, such as relay rail, should be considered part of 

a domestic like product in Title VII investigations, although it 

seems to me that a more useful question than whether the product 

is "used" would be whether there is investment or employment 

committed to taking the product from its prior use and making it 

suitable for a new use and, if so, whether the investment or 
.. 

employment is of an order comparable to that characteristic of an 

"industry" for Title VII purposes.100/ Given the various reasops 

~/~Generic Cephalexin Capsules from Canada, USITC Pub.·2211. 
Inv. No. 731-TA-423 (Final) (Additional Views of Vice Chairman 
Cass) . 

1.Q_Q_/ I suspect that my colleagues who have voted in the 
affirmative have noted that there is no Commission precedent for 
such treatment of used products, and may have found this a basis 
for excluding relay rail·from·the like product in these · 
investiga~ions. (I·do not know for certain.what views ·my· 
colleagues have expressed on this issue because they have'refused 
to share their written views with dissenting Commissioners·· 
despite the clear indication by our reviewing court that it is 
inappropriate for Commissioners to do ·so. See Borlem s·.A: ·v. 
United States, Ct. Noi· 87-06-00693,· slip op. 89-93; at 24, hote 4 
(Ct. Int' 1 Trade, June· 29, 1989) . ) For me,· the absence of 
Commission precedent on this issue neither provides support for 
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for proceeding cautiously on these issues, I do not reach the 

quest1on whether relay rail should be included in the same like 

product as prime rail. In so doing, I note·, however, that the 

record evidence in these investigations contains more than a 

colorable basis to support a like product determination that 

included relay rail with prime rail. 

The third and final question is how the Commission ought to 

treat rail products whose shape or composition differs 

significantly from tee rail, the rail that is used on freight 

railroads. These other rail products include crane rail, girder 

rail and contact rail. The information available to us 

respecting such rail is exceedingly sparse. Indeed, even though 

these other types o~ rail are formally subject to these 

investigations, the parties to these investigation spent 

literally no time discussing the possible effects of imports of 

these products. Largely for this reason, we know little about 

these products; we have available to us only some information 

about the purposes for which they are used, and the volume of 

imports of the three types of rails on an aggregated basis . .lQ.1/ 

inciusion nor for exclusion of relay rail . 

.l.Q.l/ Crane rails are similar in shape to tee rails, and are used 
to carry heavy concentrated loads at slow speeds, principally on 
crane runways. Report at A-7. They are prod'liGed to ·the 
specifications of individual customers. .Id... 

Girder rails, unlike tee .rails and crane rails, are non
symmetrical, are generally embedded in pavement and contain a 
"lip" that guards against pavement encroachment. ~ at A-6. 

Contact rails have an "I" shape that is quite unlike the 
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Based on the.utter silence of the parties about these other types 

of rails, it. is evident that no party to· these investigations 

seriously believes that crane rails, girder rails or contact 

rails are a real source of controversy. Yet the consequence of 

the Commission's affirmative determinations in these 

investigations is that these other types of rail are also subject 

to antidumping and countervailing duty orders. 

For the purposes of our like product determination, I have 

determined that crane rails, girder rails, and contact rails are 

each like products separate from industrial and prime tee rails. 

The record evidence relating to these products is, as previously 

noted, quite thin. However, the limited evidence that is 

available to_ us indicates clearly that each of these types of 

rails is usea.for a_ quite different purpose, and that there is 

little, if ariy, degree of interchangeability between any of these 

types of rails. In th~ abse~ce of ot~er evid~nce, I believe that 

these facts are sufficient to support a finding that crane rails, 

girder rails and contact rails are separate like product~~ 
. . . 

Accordingly, in these investigations; I have ·determined that 

"ther~ aie five like products: (1) ~rime tee rails; (2) industrial 
'· 

tee rails; (3) crane rails; (4) girder rails; and (5) contact 

rails. For the r~asons pre~iously st~ted~ I have coricluded, 

however, that prime.tee rails and industriai tee rails are both 

general "T" shape of tee, crane and girder rails, They are used 
to conduct electricity, generally on public transportation 
systems, such as subway lines. Id. at A-5-7. 
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produced by the same domestic industry. In addition to that 

industry, I have found that three other domestic industries 

exist, producing, respectively, crane rails, girder rails and 

contact rails. 

III. INJURY BY REASON OF UNFAIRLY TRADED IMPORTS: 
NEW STEEL RAILS FROM CANADA . 

In analyzing the question of causation of material injury in 

these investigations, I have conducted the three-part inquiry 

suggested by the governing statute. Titie VII qirects the 

Commission, in assessing the causation of injury py unfairly 

traded imports, to 

consider, among other factors ~-
(i) the volume of imports. of the merchandise which is 

the subject of the investigation, 
(ii) the effect of imports of that merchandise on 

prices in the United States for like products, and 
(iii) the impact of imports of such merchandise on 

domestic producers of like products .... .l.Q.2/ 

The statute goes on to spell out these three factors. with greater 

particularity. 

The statutory text does not id~ntify all of the factors 

relevant to an assessment of whether unfairly tr~9ed imports have 

materially injured a domestic industry. Indeed, the statute 

explicitly contemplates that the Commission will' consider 

relevant economic factors in addition to those identified in the 

.l.Q.l/ ~ 19 U.S.C. § 1677(7) (B). 



- 179 -

statute . .:l..Q..J./ .The factors that are listed. in the statute and the 

order in which they are .).isted nevertheless provide us with 

import~nt-guidance respecting the essential elements -0f the 

inquiry to be performed. Three related questions are identified 

as critical .to an assessment of the possible existence of 

material injury by reason of dumped or-subsidized imports. 

First, we are to examine the volumes of imports of the 

merchandise under investigation. .Th.e absolute volumes of imports 

and the.ir magnitude relative to domestic ·sales of the competing 

like product are both relevant to this question. ·.so, to_o, is 1the 

effect of LTFV sales on the prices of the imports, .as=the change 

in i_mport. volumes brought about by dumping or subsidization will 

be closely related to chang~s in the pric.es of the imports that· 

occurred as a. result of those practices. :. 

103/ Se~ 19 U.S.C. § 1677 (7) (C) ·. 

Under Title VII, as amended by the Omnibus Trade and 
Competitiveness Act of 1988, we are also reqtiired to. explain the 
relev_ance of -other- economic factors that_ we consider .in addition 
those specifically identified in the statute. See Pub. L.. No. 
100...:.419, § l328(1)., -102 Stat. 1107, 1205 (to be codified as 19 
U.S.C. § 1677(7) (B) (ii}·}. I have explained in detail in other. 
opinions how the three-part inquiry that I_ employ considers 
certain other economic factors relevant to.an.assessment of the 
impact of unfairly. traded imports on the .. d-omestic industry . .. , 
producing the li,ke product --· ~. dumping ·margins. -- in .. 
addition to the specific factors listed in the statute as well as 
See, g_._g, New Steel Rails from Canada, USITC Pub. 2135, Inv. Nos. 
731-TA-422 and 701-TA-297 (Prelimin9ry) 35-37 (Nov. 1988) 
(Additional Vie~s of Commissioner Cass); Generic Cephalexin 
Capsules frorri Canada, USITC Pub .. 2142, Inv. No. 731-TA-423 
(Preliminary) 56-58 (Dec. 1988) (Dissenting Views of Commissioner 
Cass) . 

~ '. ! 
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. Second, we must attempt to determine how the subject imports 

affected.prices, and concomitantly-sales, of the domestic like 

product. Beyond examining evidence of the prices at which 

imports and domestic like products are sold,.l.Q.!/ evidence bearing 

on three issues is central to an analysis of this question: the 

share of the domestic market held by the subject imports; the 

degree to which consumers see the imported and domestic like 

products as similar (the substitutabi.lity of the subject imports 

and the domestic like product) ; and the degree to which domestic 

consumers change their purchasing decisions for these products 

based on variations in the prices of those products. 

Finally, we mµst evaluate the extent to which these changes 

in demand for the domestic like product caused by LTFV or 

subsidized imports affected the financial and employment 

performance of the domestic industry, and determine whether such 

effects are material . .l..Q.5./ such factors as return on investment 

and the level .of employment and employment compensation in the 

lMI Congress explicitly has asked us to look for the existence 
bf significant price underselling. 19 U.S.C. ·§ 1677(7)(C)(ii). 
The occurrence of price differences between imports and domestic 
products, however, cannot provide a basis for inference of 
effects of the unfair trade practice or of unfairly traded 
imports ·on domestic products' prices without analysis of various 
product features and sales terms that may differ across products 
and sales. ~ • .e...._g_._, Certain Granite from Italy and Spain, 
USITC Pub. 2110, Inv. Nos. 701-TA-289 and 731""'.'TA-381 (Final) 
. (Aug. 1988). 

1.0..5./ The judgment as to whether these effects are "material" 
within the meaning of the statute may be assimilated to the third 
inquiry or may be seen as a fourth part of our inquiry. ~ 
Digital.Readout Systems, supra, at 117-19. 
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domestic industry ~ust be examined in considering that issue. In 

making each of these inquiries under the statute, we are to 

consider the particular dynamics of the industries and markets a.t 

issue . .l..M,/ 

: In succeeding_ sections of these Views, the .three inquiries 

outli~ed above are undertaken in light of these· directions for 

,~ach of the like products and corr~sponding domestic industries 

in these in~estigations. However, before my conclusions on these 

issues are discussed, it is necessary to resolve the thresho~d 

question whether we should assess cumulatively the volume and 

effects of the dumped imports from Canada and the volume and 

effects of the subsidized imports from that country. 

A. Cumulation 

Title VII requires the Commission to analyze cumulatively 

the volume and effect of imI:>orts subject to investigation from 
I 

two or more countries if such impqrts "compete with each other 

and -_with like products of the domestic industry in the United. 

States market. ".l.Q.1./ In these investigations, of course, we are 

not investigating imports from two or more countries, but are 

instead required to consider whether we· should cumulativ_ely 

assess the volume and effects of imports from the same country, 

Canada. 

1...0...6./ .s..e..e. new Section 771 (7) (C) (iii) of the sta.tute (to be 
codified. at 19 u.s.c. § 1677(7) (C) (iii)). See also s. Rep. No. 
71, lOOth Cong., 1st Sess. 117 (1987) . 

.l.Q.1./ 19 u . s . c . § 16 7 7 ( 7 ) ( c ) . ( iv) . 
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I believe that it is quite· clear under any fair reading of 

the statute that cumu1ation is appropriate in these 

inves·tigations. Certain bf my colleagues may have a contrary 

view, believing that the statute provides no legal basis for 

cumulating the volume and price effect of imports from a single 

country.1.Q.8./ If so, this strikes me as nonsensi·cal. It is 

simply inconceivable that Congress could have intended to require 

tis to· cumulate volume and price e.ffects of imports subject to 

investigation when we are faced with imports from different 

countries which compete with each other and with the domestic· 

like product, while depriving us of the ·authority to conduct a 

cumulative analysis under the same circumstances when the imports 

in question come from the ~ country. Such a construction of 

the law would constitute an exaltation of form over substance, 

and a wooden form at that. . While the cumulation provisions of 

our law have been a:·source of not inconsiderable difficulty,~/ 

and may·not fully comport with certain ·established principles of 

U.S. constitutional and administrative law,.1..1.Q./ those are not 

1..0...6./ Although I have, as previously indicated, not seen the 
opinion of ·those Commissioners who· have voted in the affirmative 
in these investigations because they have declined to make it 
available . to dissenting Commissioners, I believe that,. in light 
of arguments recently advanced to the Coinmissio~. it is possible 
that views to this effect are contained in their opinion . 

.lQ.2./ ~ Certain Light-Walled Rectangular Pipes and Tubes from 
Taiwan, USITC Pub. 2169, Inv. No. 731-TA-410 (Final) (March 1989) 
(Views of Acting Chairman Brunsdale and Commiss~oner Cass) . 

1..1.Q./ .s.e..e., ~. Mathews v. Eldridge, 424 U.S. 319 (1976): Memphis 
Light, Gas & Water Division, 436 U.S. 1 (1978). 
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bases on wh,ich c;ommi-ssioners ?hould pre?i,cate a ~t.atu~ory. 

construction for which, so far as I know, no even arguably ·• - . •. '· . . . 

cohere~t rationale has been otf~red. 

Accordingly, in these inves,~igations, I. believe that it i,s. 

appropr;iate ~~:> as.sess CUIJlUlatively th.~. volume .. and prices effects 

of the dumpe_d imports produced by Respon~e_n.t .!Al.g°._m<3: wi.t~ the 

those of the subsidized imports produced by Respondent Sydney. . . .. . . . . ' 

In reach~ng .that conclusion, I. have ~mployed the same cr~teria 

that Congress has explicitly directed us t_o use in the multi-

country context. Those .cri te;ria both suggest unambiguously that 

cumulation is appropriate .. Both groups of imports ~re "subject 

to investigation" .. The record evidence suggests -.- and, indeed, 

no party h.as questioned -- that these imports compete with each 
•• ; • ~ • ~: 1 : • •• 

other and with the domestic like product. 

B. Prime Tee Rails 

1. Volumes and Prices of Imports 

The evidence .adduced in these. inyestig_ations re~pecting the 
'. ~ .. 

volume of imports o_f prime t,ee ~ail~, from Canad_a (hereinafter 

"prime rails") indicates that the domestic market for·these 

products is small, although it has increased somewhat iri recent 

years. During 1988, which encompassed the six-month period 

during which Commerce determined that dumping was occurring·as · 

well as a portion of the period during which Respondent Sydney 

was found to have received countervailable subsidies, [ * * 
...... 
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short tons of prime rails were imported from Canada . .lll/ These 

imports ~ccounted for only [ * ]% of domestic consumption.112./ 

By contrast, in 1986, prime rails imports from Canada amounted to 

only [ * * short tons, or • 1% of domestic consumption . .l.ll/ 

During the first three months of the current year, the flow of 

imports from Canad.a also increased slightly: imports during that 

period amounted to [ • • 1 short tons, as compared to C • • 

short tons during t~e comparable three-month period in 1988 . .l..l.4/ 

The value of these imports also is small relative to the domestic 

market, although ~t, too, has increased in recent years, rising 

to slightly over$[ 

approximately$[ • 

* 

* 

* in 1988 as compared to 

in 1986 . .l.l.5/ A slight decrease in the 

value of imports was reported during the first three months of 

this year.l.1.6./ 

The evidence in these investigations suggests that the 

prices of the subj,ect imports decreased significantly as a result 

of 'the alleged unfair trade practices under investigation. The 

Commerce Departm~nt found that imports produced by Respondent 

1.11/ Report at A-SJ, Table 15b. 

lll/ l.da.. 

.ill/ l.da.. 

.lli/ l.da.. 

!ill l.da.. 

ll...6.1 l.da.. The value of the· imports was$[ • • in the first 
three months of the current year, compared to SC • • ] in the 
first three months of 1988. 
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Algoma and "all oth~r" Canadian producers were sold at an average 

dUIJlping margin of 38.79%.117/ Commerce also found that 

Respop.dent. Sydney received a net subsidy equal to 113. 56% fill 

valorem . .11.a./ However, as I have explained elsewhere, the decline 

in the price of the subject imports that occurs as result of 

dumping or subsidization. is often less than the full amount of 

the: qumping or subsidy margin.. The analytical issues involved in 

determining how subsid.ization affects the prices of subject 

impor,t~ are. quite different from those involved where dumping is 

at.issue. I turn first to the effects of dumpJng. . ~ •":. 

The implication of Commerce's calculated dumping margin for 

the associated change in. imports prices and volumes depends on 

the type of calculation Commerce has made. If the dumping 

margins reflect a finding by Commerce that the subject foreign 

producers/exporters have charged a lower price for their product 

in the Unit~d States than the.price that they have charged in 

their horn~ market (or another foreign market used as the 

surrogate for the home market), the actual decrease in the U.S. 

price. of the. subject imports that occurred consequent to dumping 

.ill.I .Report at A-18. 
. . 

1.1..8./ ~at A-17. 

Commerce did not calculate separate dumping or subsidization 
margins for the diffe~ent types of new steel rail subject to this 
investigation. Accordingiy ,· in analyzing the effects of the 
subject .prime rail imports on the domestic industry, I have .used 
the dumping marg_ins calculated by Commerce for all new steel 
rails as the best information available, .in accordance with the 
direction-Of l9 u.s.c. § 1677e(b)·. 
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will be only a fractional percentage '.of the dumping margin. This 

percentage, in turn, will be in large measure a function of the 

proportion of the total sales of the subject foreign producer in 

the u. s. and the exporter •·s home market that is accounted for by 

sales in the producer's home market.~/ 

However, where, ·as here, the dumping margins do not reflect 

a finding that the subject foreign producers have charged higher 

prices in their home market than in the United states, a 

different mode of qnalysis is required. In these investigations, 

the dumping margin that Commerce calculated for Respondent Algoma 

was .'based on a determination by Commerce that Algoma charged a 

price for its product in the United States that: was lower than 

the constructed value of that merchandise; the constructed value 

that Commerce used in making this determination was the~value 

suggested by Petitioner, which Commerce used as best information 

available ·due to·perceived deficiencies in-the data that Algoma 

provided to Commerce.12..Q./ In such cases, I hav~ used tne full 

~/ Antifriction Bearings (Other than Tapered Roller Bearings) 
and Parts Thereof from the Federal Republic of Germany, France, 
Italy, Japan, Romania, Singapore, Sweden, Thailand and the United 
Kingdom, USITC Pub. 2185, Inv. Nos. 303-TA-19 and 20 and 731-TA-
391-399 (Final) 142-144 (Mar. 1989) (Concurring ~nd Dissenting 
Views of Vice Chairman Cass) and other opinions cited therein. 

12.Q_/ Report at A-17-18; Appendix B. 

Because the dumping margin was calculated on this basis, it 
is not necessary to discuss at length here the possible 
desirability of considering, for the purposes of evaluating the 
actual differences in prices charged for the Canadian product in 
the U.S. and Canadian market, certain "net backs" that the 
Commerce Department uses in arriving at ex-factory prices. I 
note, however, that Petitioner objected strenuously to 
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amount of the re:Levant qumping margin as rth.e m~_asur.e of. the .... 

extent_ to which dump.j.I)g affected price of the subject .. 
• . .J ~ • .. 

imports .121/ In doing so,_ ho~ever, I i;iave ~ept .in mi.nd th,at this 

Respondents' ·propb~ed use of.:i.nforritati~n ·relating to these net
backs as part of Respondents' present~tion of estimates of the 
effects of ;dumping a·nd subsidization "on domestic i'ndustry that 
Responqent calculateq by using the CADIC model. (T~e CADI~ 

(
11 Compa'.rative:Analysis of the Domestic Industry's Condit'ion 11

) 

model generates estimates of changes in the prices.Bnd quantities 
sold of a dome's tic industry IS like' 'product that:· occurred I 'given 
various data relating to import volumes, dumping margins, and the 
markets·· for the imports and the domestic lik:e product. The CADIC 
model has been fu.lly desc.ribed in p4blicly availa}:)le documents, ._ 
and copies . of the computer program· 1-i'ave been available for some 
time to interested_members of the public.) I also note tha,t. I 
found Petitioner '"s a·rgurnents against' considering ·such 'net:....back 
information wholly unpersuasive. In essence, .. Petitioner, .argued 
that in Title VII cases ( 1) the Commerce Department: is · 
responsible for calculating dumping ma~g1ns, and has been 
instructed by Congress to d~ so on an ex-factory or net-back 
basis, and (2) the Commission is responsible only for determining 
whether unfair· trade practices· have- matertally· injured dome~itic 
industry. See Petitioner's Posthearing_ Responses to Questions of 
the Commission and Staff (II Peti ti'orter' • ·s. Posthearing Qs & As II) at 
48-55. Both of these statements are undoubtedly.correct, but 
they·are ju~t as clearl~ beside ihe p6~n~. The real questiori is 
whether there is any legal prohibition agains.t the. Corrunission 
using the dumping margins. calcul·aied ·.by the Department. of 
Commerce for the purposes of conducting its injury analysis and, 
in the course of so doing, assessing their meaning for issues 
such as a~tual changes in market pri~es of imports.·assoc~~ted -
with the unfair trade practice 9r the. ~f~e·cts o.f particular price 
movements on the prices of the competing domestic like product.· 
If, as our reviewing courts have said,,such information.can be 
used, certainly' it should be used as carefully a.'s .PO~sible. to 
identify actual effects in the·· markets we scrutinize. Where 
effects iri !=·onslimer market_s. (in- which .the impor~s and ·like· -
product· compete·)· are· at is·sue, it pla_inly is helpful· for . . 
Commissioners to: .. consi·cter? net.::.back or·. other in.formation, that was 
taken into account-by Commerce in mbving_ from acb.ial market 
prices to a 11 sani'tized 11 'ex-factory price . .'Petitioner. has cited 
no authority that.even remotely suggests that such analysis is 
prohibited. 

121; ~ Antifriction_ ~ear.j.ngs (O_ther. thCin. T~Pe~~.d. Rpller_ . . 
Bea·rings) ··and Part:s Thereof from the Federal Republic. pf Germany, 
France, Italy, Japan, Romania, Singapore, Sweden, Thailand, and 
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almost certainly overstated to some degree the extent to which 

dumping caused tlle pr.ices of the subj'ect imports to decline. I 

believe that such treatment is also appropriate here in the 

absence of other credible evidence on that issue . .l.22./ 

It is important, however, to distinguish two related but 

different issues. In my view, we are constrained to accept the 

dumping margins th~t are provided to us by Commerce as the 

measure of the magnitude. of dumping.l_U/ It is clear that the 

statutory scheme commits this determination to that agency, not 

to the Commission, and comity requires that we credit the 
' ' 

decision by Comme:p:;:~. 

Second, the dµmping margin calculated by Commerce is not, of 

course, a measure ot actual price differences to- consumers in the 

United States and the relevant foreign market, but merely one 

evidentiary datum. There may be cases where market conditions 

suggest that·it is highly implausible to suppose that dumping 

the United Kingdom, USITC Pub. 2185, Inv. Nos. 303-TA-19 and 20 
and 731-TA-391-39~ (Final) (Concurring and Dissenting Views of 
Vice Chairman Cas~) ("Antifriction Bearings"). 

1.22./ In that cont~~t. I. note that Respondent Algoma has argued 
that "margins analysis" is "particularly inappropriate" in this 
case because Commerce allegedly acted improperly in disregarding 
Algoma's submissions to Commerce and using· Petitioner's data as 
the best information availabl.e. ~ Algoma Posthear)..ng Brief at 
8. Standing alone, such naked allegations of illegality 
certainly do not constitute the kind of credible evipence that 
might warrant a different treatment of the·margins" · 

12.J./ ~New Steel Rails from Canada, USITC Pub. 2135, Inv. Nos. 
701-TA-297 and 731-TA-422 (Preliminary) 39-40 {Nov. 1988) 
(Additional Views of Commissioner Cass): Digital Readout Systems, 
supra, at 38-41. 
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ac·,tually·;:caused the price of .subject imports. to decline by a 

percentage. corresponding to the· full amount of a constructed

value based dumping margin. In these investigations, however, 

Respondents have presented -us with no evidence to support such an 

-inference .. -

As ·previously noted, where subsidy margins are at issue, the 

- appropriate analysis is different than that required for dumping. 

The eommerce Department '·s subsidy calculation, while essential to 

determining the subsidies' effects on imports volumes and sales 

in the United states, cannot be taken uncritically as equiValent 

to a determination of the effect· of the foreign subsidies on the 

U.S. price of the subject imports. - As- Congress recognized in 

directing the·Commission to consider the type of subsidy at issue 

.:i,.n-.,eval.uating- the threat of -material injury; 124/ different types 

of subsidies.will have different effects on the price and volume 

of the .subsidized_ product. Some subsidies may.be direct payments 

· to,:exporters based on the amount of -the subject product exported, 

while .·others may be payments for production ·regardless of the 

market.for which the product is produced. Still other subsidies 

may be payments for ·the use of particular inputs to production, 

including subsidies based on the loc~tion of the production 

qperation .. In each case,·~ ca~eful evaluatio~ of ~he manner in 

which the subsidy·operates is normally necessary to determine its 

price and volume effects. 

124/ 19 U.S.C. § 1677(7) (E) (i). 
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In these investigations, however;- a· precise assessment of 

the degree to which each of the:alleged subsidies affected import 

volumes and prices is unnecessary because the evidence discussed 

in the succeeding subsection of ·these.Views.sugge~ts that the· 

subsidies in question in these investigations co~+d not have had. ,, 

a material ef feet on the domestic industry even i·r the full 

amount .of the subsidy margin is used as the measure· of the extent 

to which the subsidies affected prices of the subject imports and 

even if the volumes and effects of the subsidiz.ed imports are 

assessed cumulatively with those associated wit~· the dumped·. 

imports. The record evidence suggests that such a precise 

assessment is also unnecessary in these investiga,tions for a 

quite different reason suggested by Petition~r -~ the record 

evidence clearly indicates that Respondent Sydney would not have· 

continued·to exist if it had not been for·the sub.sidies at issue~ 

As Petitioner and Respondents both recognizep, in the 

ordinary case, the central question -in assessing the ef .fee ts of a 

subsidy on subject import prices is whether, and to what extent, 

the subsidy affects the foreign producer's marginal cost -of 

production.12...5_/ Respondent's.economic consultant, Dr; Litan, 

argued that the only subsidies at ·issue that could have had such 

an ef feet on Sydney's costs were the .-subsidies that were given to 

Sydney for the purpose of defraying Sydney's ope_rating 

12...~./ ~Petitioner's Posthearing Qs & As at Exhibit 10 at 1-2; 
Exhibit 11 at 4-5; Respondents' Prehearing Economics Submission 
by Dr. Litan ("Respondents' Prehearing Economics Submission") at 
15-17. 
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expenses. 126/. _Dr .. Li tan the~efo.re u~ged us essep~~at~Y to· ig!J,ore 

the numerous "lump s~'.' subsidies 
1
that °Y'ler~ given to ·'Sydney t:t:ia~ 

affected only Sydney's fixed costs; such lump sum subsidies 

included, inter glj,_g, equity :Ln~.usions, loa~s. -~nd loan. gu<;ir~ntees 

on ~oncessional terms, and investment gran~s.127/ 

. Pe ti t~oner I <;m the othe~ hand I. argued ~t:ia.~ the full amount 

of the su~~id~es should be.taken into account i~ assessing the 

effects of subsip.ization on import prices and volumes. 

Petitioner conte:11ded that, without the subsidies (including the 
. • .. ,• l . • • : 

"lump sum" sµbsidies), SyQney would ~ot have continued to exist, . . . . ' . 

and therefore would have been exporting at all to the United 
... • t •• • •• • : . • 

States.12..8./ Petitioner ~rgues that ~hen the issue is whether 

subsidies have kept a firm in existence, it is not enough to look 

only at ~he effect of sub~idies on_ that firm's marginal cost Qf 

production, narrowly de~ined; in that case, according to 

Petitioner, one must look at the effect~ of subsiqies in the 
' : •I 

' .. 
context of.the firm's revenues and costs over the ~ong~r-

term.~/ In short, Petitioner argues that it is n~cessarv. to 
: I • I ' 

examine the subsidies collectively with a yiew toward determining 
• , ' -· ., • ) ~.... : • • ' • J .,, • • • . ' 

whether they have kept the exporter in exist~nce; if ~hey have, . 

.12.Q./ Respondents' Prehearing Economics Submission at 16-19. BY .. 
Dr. Litan's calculation, these subsidies amounted, at most; to a 
29.6% gd valorem subsidy. 

127/ .Id... at 16. 

1.2..8./ Petitioner's Posthearing Qs & As at Exhibit 10 at 1-2; 
Exhibit 11 at 3-4. 

~/ .Id... at Exhibit 10 at 2. 
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Petitioner ·argues ·t:hat ·the full amount of the subsidy margin must 

be' taken into account· in determ'ining the effect that 

subsidization had· on import price's and volumes . .l.lQ.I 

'·Petitioner also offers a m.inlb'er of ·other arguments for 

considering the full amount of the subsidy margin, rather than 

focusing· only on operating expense subsidies, as suggested by Dr. 

Li tan. Petitioner con.tends that ali' ·of the subsidies should be 

viewed as. expdrt ·subsidies because ·sydney' s production is 

predominantly fOr ·ex·port.lli/' Petitioner asserts that the "lump 

sum" subsi.dies have, contrary to Dr". Li tart Is argument, lowered 
. . 

Sydney's oper·ating costs by enabling Sydney to invest in 

productive facilities that it would hot have been able to 

pu.rchase 'in the absence of the subsidies. J..lif Finally, 

Peiiti6ner a~~ue~ ~her~· is no· sharp dividing line in this case 
. . 

between lump ·su.m·s'l.,lbsidies and operating expense subsidies 

because the magnitude of Sydney•·s operating losses over an 

extended p·eriod· of time was so g:reat as to suggest that a 
. . . . 

substanti'al portion of the subs'idies given for purposes not· 

expl.ici tiy ·related to Sydney's· operating expenses must, in fact, 

have ·b"een' used to defray those expenses. fu; 

l .. lQ/ 'l.d.... 

l.ll/ l..d... at Exhibit 11 at .2-3. · 

.ll2.I l..d... at 4-5. 

ill/ l..d.... at 7.'-8 .· 



- 193 -

. In these in~estigations,; it is not. necessary to consider all 

of the .. arguments advanced by Petitioner, for I am persuaded that 

Petitioner is correct in its basic· argument: that Sydney would 

not have .. continued to exist if -not for the subsidies. The 

Commerce Department'~ final determination in its countervailing 

dutY. investigation is replete with evidence.that Sydney has been 

uncredi,tworthy and unequi tyworthy for well over a decade. J..H/ 

The magnitude of Sydney's operating losses over that period 

approaching _$5.00 million .ll.5./ ....,- are so great as to clearly 

suggest .that Sydney. would not have continued to ·exist in the face 

of such dire conditions were it not for the subsidies at issue in 

. these inves~igati,ons. Respondents hav,e suggested that, even if 

this is so, another firm would have purchased sy9ney's assets and 
t ~ • • 

continued, to use them in r~il production in Canada.136/ Given 

tP,e .. record evidence in. these investigations -- which certainly 

shows ~learly that rail production in North Amer.ica has been a 

very unprofitable business -- I cannot consider that argument to 

be anything other than unsupported speculation. Respondents · 

surely are correct that. the effect of subsidies on operating 

costs and returns,. rather than on fixed investment, is the 

predicate on which analysis of subsidies' impact on import 

volumes .a~d prices should build. But where, as here, the 

1..iil ~ Report at Appendix B . 

.ll.5.1 ~ Petitioner's Posthearing Qs & As at Exhibit 11 at 7-8. 

l.3.6./ Respondents' Posthearing Economics Submission at 5. 
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subsidies- a.:Lso a~fect firms' decisions whether· to·· continue· or 

ce_a~e production of a given product, the margin. on which the 

subsidies operate, must be. assessed differently. 

For these .. reasons, I believe··that Petitioner is correct in 

urging_ us to consider the· full subsidy margin as··:the measure of. 

t;.he. extent to which subsidization affected prices of'· the subject 

imports~ In these investigations, as previously noted, the 

margin:of .subsidization is, in fact quite·large. 

Thus, the evidence indicates that,dumping and subsidization 

caµsed .prices. of the subject imports to decline. s:ignificantly. 

The r~cord · evide.nce. also suggests that these relatively large 

decreases, in the - prices of the s.ubj ect :imports resulted in some · 

increase in the volume of· imports .from Canada, but this -.increased 

level.of imports ne,vertbeless represented .. only a very modest 

percentage .. of the domestic markeL The degree to which decreases 

in import prices result in increases in the volume of import 

sales, depen9s, amoqg. other things, on the· 'degree .to which 

domestic.,.,consumers treat the. imported goods in question ·as 

substitutable for the domestic like product. ·· As discussed in .the 

succeedinQ s.ection of these Views, in the.se inves.tigations, the 

record evidence indicates that there is .,a .reason_?-?lY high degree 

of substitutability petween the domest;:i,G and. impoJ:"ted Canadian" 

product. Nevertheless, for reasons discussed ,Pelow, the eviden¢e 
.. 

also establishes that the consequent increased volume of Canadian 

imports that accompanied dumping and subsidization did not 
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significa~tly affect either prices or sales of the domestic like 

product. 

2. Prices and Sales of the Domestic Like Product 

Th.e second factor to which the governing statute directs our 

attention is the effect of the unfairly traded imports on prices 

of the µ.s. like product. These effects, including depressing ,or 

suppressing, prices of U.S. products, ar~.integrally related to 

the imports' effects on sales of the like product. Congress, in 

directing our attention to evidence of price depression or.price 

suppression from the subject imports as well as to sales that . 

have beep lost to dumped or subsidized imports, has identified 

the principal means by which dumping and subsidies affect 

competing.American businesses. ·These effects, however, generally 

are not directly observable .. Trends in product p~ices may 

provide some basis for inference, but what inference is properly 

drawn from such, trends depends critically on ot:her informatiop in 

the record. Without attention to evidence that explains the 

relation of import volumes and prices to. the domestic goods' 

prices, raw data on trends cannot be used intelligently. Nor is . . 

~ ~ speculation on what role might have been playe~ by other 

factors that influence price trend~ likely to be of assistance in 

evaluating imports' effects, however useful such speculatipn is 

to rationalizing a conclusion . .l.ll/ So, too, anecdotal evidence 

1.ll/ ~ .. ~. Certain Light-Walled Rectangular Pipes and Tubes 
from Taiwan, USITC Pub. 2169, Inv. No. 731-TA-410 (Final) (March 
1989) .(Additional and Dissenting Views of Commissioner Rohr). 
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of lost sales, which car{ be useful,· generally should be evaluated 

only in the context of other information. It is common in many 

businesses for a certain degree of switching among suppliers to 

occur. The relevant question under Title VII is not whether any 

U;S. consumer switched from a domestic ·supplier to an imported 

product~ The question i·s how much net sales of the imports 

increased as a result of' subsidization or dumping. Put 

· differently, it ii the increased switching, ra~her than the 

ordinary level, that'Title VII asks us to.identify. To properly 

perform our 'statutory task, therefore, we· must look behind the 

raw :data and also cons·i'der evidence that will ·help us interpret 

the data. 

Ail analysis of the impact of unfairly traded imports, 

through changes ·in. volumes and prices' of·· subject imports induced 

by dumping or subsidization, on prices and sales of the domestic 

like product depends on consideration of the relevant evidence 
/ " 

bearing on three issues:· the share of the domestic market held by 

the subject imports; the degree to which· -consumers see the 

imported and domestic like products as similar (the 

substitutability of the sub]ect imports and the domestic. like 

product); and the.degree to which domestic consumers change their 

purchasing decisions for these products based on variations in 

.the prices oi those products. In these investigations, this 

evidence -- particularly the evidence respecting the small share 

of the do~estic market held by Canadi~n imports.and the evidence 

respecting the responsiveness of domestic demand for prime rail 



- 197 -

to changes in rail prices demonstrates convincingly that 

dumpirig .and subsidization did not producE;? significant increases 

in volumes, or decreases in prices, of the subject imports. . . . ' 

During the period covered by our investigation, the level of 

market penetration by the subject imports in the domestic.market 

was quite lo~. In 1987 and 1988, which encompassed the periods 

duz:ing which the Commerce. De.partment found that dumping ·and 

subsidization were occurring, the subject imports accounted, 

respectively, for only [ * ]% and [. * ]% of the total quantity of 

.domestic consumption of prime rails.1 .. lB./. During the first three 

months of this year, market penetration was somewhat higher than 

it was durin,g the comparable three-month period in 1988, but was 

still less than[ * ]~.l.J.2./ Measured on the basis of value, the 

Canadian market sh~re was essential~y the same.1-4.Q./ 

The second body of evidence indicating the limited impact 

that the subject u~fairly traded imports had on prices and sales 

o~ the domestic like product concerns the .degree t9 which 
• • • •• • • < • ; • 

domes~ic consumers_change their purchasing decisions for prime 

.1.lB./ Report at A..:...83, Table 15b . 

.l.J..2./ During the first three months of the current year, the 
Canadi.an imports accounted for [ *. ] % of domestic consumption of 
prime rails, compared to C * ]% during the first three months of 
1988. ~ 

~/ In ·both 1987 and 1988, the Canadian value-measured market 
share was marginally higher that the quantity-measured market 
share: [ *. ]% in 1987 and [ * ]% in 1988. .Id.... During the first 
three months of this year, however, the value-measured Canadian 
market share was sl~ghtly lower than the quantity-measured share: 
[*]%·as compared to [ •· ]% . .Id.... 
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rail based on changes in the prices of such raii. The evidence 

compiled by the Commission in these investigations shows that 
-~ ' 

domestic consumer demand for prime rail is, in fact, quite 

responsive to changes in the pric~ of that product. 

This evidence is especially important in thes~ 

investigations in light of the other eyidence,.~teviously 

discussed, tha_t sugge~ts that dumping and subsidization resulted 

in significant decreases in prices of the subject imports.. When 

consumer demand for the product groµp in which subject imports 

are included is highly responsive. to changes iri price .. the 

effects of dumping or subsidization on prices and sales of the . 

domestic like product are attenuated, for in that case the.lower 

prices accompanying dumping or subsidizatiop of the unfairly 

traded imports will stimulate significantly increased domestic 

demand for the lower-priced product.141/ 

In these investigations, dom~stic consumer demand for new 

prime rails is quite responsive to changes in the pri~e of that. 
' ~ . . . . ' 

product for a number of reasons. Th~. first and mos.t important 

reason is the availability of relay rail as a substitute for new 

prime rails. As previously discussed,'a1i of··the parti~s to 

these investigations agree that re~ay rail is, in fact, a good 

141/ Conversely, much greater effects will be f~lt by U.S. 
producers when consumers perceive no difference between the 
imported and domestic product' other than price but.their overall 
purchases of these products are relatively unresponsive to price 
changes. In the latter case, consumers will simply switch their 
purchases from U.S.-made to lower-priced ·imported products, 
imposing· a quite detrimental impact on both price.s and sales of 
the domestic product. · · 



- 199 -

substitute for new prime r~ils in the mainline track applications 

to which most such rail is put.142/ Relay rail in fact accounts 

·for a substantial percentage of all mainline track laid in this 

count.ry. li.J./ Mo:reover, the potential sources of supply of such 

rail are abundant -- theoretically, nearly all mainline track in . . . . 

the dome~tic railroad system could be available for such uses at 

some poini .. 144/ Further, the supply .of relay rail is constantly 

replenished; when new rail ~s laid, it becomes available for 

: possible .use later as relay rail..145/ 

New technology ·also plays an important.role in increasing 

the alternatives available to potential purchasers of new steel 

rails. Rail can now ;be reconditioned so as nearly to double the 

. li.fe .. of a rail. .li.Q/ 

The fact that track maintenance and rehabilitation can be 

deferreci to some extent is also a factor that operates to 

inc~~ase ~he responsiveness of.domestic demand to changes in new 

prime rail prices.147/ Rail.is an important element in the cost 

of installing new track, and rail installation· costs are,. in. -

142/ ~. ~. Petitioner's Posthearing Brief at 3; Sydney 
Posthearing Brief -.at Appendix 1 at 3. 

1.4.J./ ~. ~. USITC Memorandum EC-M-313 (August 22, 1989) from 
the Office of Economics ("OE Posthearing Memorandum") at 9-10 .. 

144/ ~ at 13-14. 

~/ .Mh. at 12 . 

.li.Q/ ~ at 13. 

li.11 ~ at 12. 
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turn, a major component of a railroad's·operating· expenses~li.8./ 

When rail prices go 4p, ,a railroad may elect- to postpone a 

maintenance or rehabilitation .ptogr.am that it. would have 

otherwise carried out in the near terrtt . .1.!9./ ·.Admittedly, such a 

··dec,ision may be infeasible under ceritain circumstances -- for 

example; when failure. to replace track-· would 'result in ·a 

prohi.bitively high risk _of derailment .. · However, there is 

certainly no basis in the record before us for belief that 

domestic railroads routinely wait untLL the risk of derailment is 

immi_nent before they begin consideration. of · trac~ replacement 

programs. : 

. rhe_ remaining evidence .to be examined in evaluating the 

effect of the subject imports on prices and sales of the domestic 

1;.-:i,.ke produc.t concerns the substitutability of· the subject imports 

for the domestic like product. Given the other evidence 

. .;indicating that the subject imports did-not have a significant 

e:f feet· on· domestic prices and sales, this evidence is less 

important than it might be in other contexts. In these 

investigations, the parties agree, and the evidence otherwise 

suggests, that there is a moderate· to high degree of 

~u~stitutability between domestically produced prime rail.and the 

imported Canadian product . .15..Q./ This is so because, inter ~. 

lA.8.1 ~ at 12-14. 

~/ ~ at 12. 

1..5..Q./ .s..e..e_, ~. OE Posthearing Memorandum at 8-11; Petitioner's 
Posthearing Qs & As at Exhibit 11 at 18-19. 
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all prime rail is produced to meet AREA specifications; there is 

minimal product differentiation; and all prime rail is made for 

the same general uses.l..5..1/ However, as Respondents point out, 

Petitioner has asserted that its "premium" prime rail is superior 

to the comparable Canadian product.152/ Accepting Petitioner's 

contention at face value, this would serve to limit the 

substitutability of the domestic and imported Canadian products. 

Additional evidence pointing in the same direction can be found 

in the fact that at least some domestic Class I railroads (~, 

CSX) have a policy of purchasing their rail requirements from 

several sources rather than a single source.153/' 

Finally, I note that, in these investigations, there is 

evidence suggesting that there is a high degree of · 

substitutability between Canadian-produced prime rail, and prime 

rail produced overseas in countries subject to VRAs. This 

operated to further reduce the effects of the subject imports on 

domestic prices and sales. Over the period covered by our 

investigation, imports from Canada increased while imports from 

the VRA countries decreased dramatically, by an amount far in 

excess of the increase in the volume of Canadian imports.154/ 

Commissioner Lodwick has discussed at length in his Views the 

151/ See OE Posthearing Memorandum at 8-11. 

152/ See Respondents' Posthearing Economics Submission at 3-4. 

153/ See, ~. Report at A-94. 

1..5AI Report at A-83, Table 15b. 
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significance of this evidence and related evidence respecting the 

shifts in exchange rates that have taken place over the past 

several years. Rather than repeat what he has said on this 

subject, I will simply say that I share his belief that this 

evidence suggests that the Canadian imports did not have a 

significant adverse effect on prices and sales of the 

domestically produced product. 

3. Investment and Employment 

As in other investigations, it is difficult, if not 

impossible to draw any meaningful conclusions respecting the 

impact of the subject unfairly traded imports on the domestic 

industry by examining only the financial and employment data 

compiled by the Commission. The fortunes of the industry have 

been heavily influenced by a host of factors unrelated to the 

subject imports, ranging from an apparent secular decline in 

domestic demand for the industry's products to the presumably 

more salubrious effects of the VRAs. That said, however, it is 

apparent that the employment and financial data contain no 

evidence whatever that would support a finding of material injury 

by reason of the subject imports.155/ 

155/ The Commission has not obtained financial and employment 
data for the domestic industry that is broken down by type of 
rail. Accordingly, consistent with Congress' direction that we 
use data from the narrowest product line for which data are 
available when we do not have data on the like product per se 
(see 19 u.s.c. § 1677(4) (D)), in evaluating the impact of the 
subject imports on the domestic industry producing prime rail, I 
have used the data respecting all new steel rails that is 
available to us. 
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The industry was unprofitable throughout the period covered 

by our investigation, even disregarding the substantial pension 

expenses that the industry has incurred for past service workers 

and reported to the Commission as part of its cost of goods 

sold.1..5.Q/ However, the industry was much less unprofitable in 

1987 and 1988, which encompassed the periods during which 

Commerce determined that dumping and subsidization were 

occurring, than it was in 1986.157/ Capital expenditures and 

research and development expenses by the industry dropped from 

1986 to 1987, but snapped back sharply in 1988 . .1..2...a/ 

The employment data compiled by the Commission is mixed and 

singularly inconclusive. By certain measures -- ~. hours 

worked and total compensation earned by production and related 

workers -- the terms and conditions of employment in the industry 

improved over the period covered by our investigation.159/ 

However, measured by other criteria -- ~. the total number of 

156/ See Report at A-57; A-51, Table 6. 

This reference to the industry's pension expenses is in no 
way intended to question the manner in which the domestic 
industry has reported its financial data to the Commission, for 
it appears that the reported data are consistent with the 
accounting principles that the industry is required to follow. 
Id. at 64-65. However, I believe that a truer picture of the 
industry's current profitability (or lack thereof) is revealed by 
considering the industry's financial data without reference to 
those expenses. 

157/ Report at A-57; A-51, Table 6. 

158/ Id. at A-61, Table 10; A-63, Table 11. 

159/ Report at A-46, Table 4 
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production workers and average hourly wages paid to such workers 

-- employment.conditions worsened somewhat in 1987 before 

improving in 1988. Based on the record before us, however, there 

is simply no basis on which we might attribute these 1987 

downturns in employment to the unfairly traded imports that are 

the subject of these investigations. 

Accordingly, in these investigations, in concluding that the 

domestic industry has not been materially injured by reason of 

the subject LTFV and subsidized imports, I have not relied 

primarily on the financial and employment data collected by the 

Commission. That information is ambiguous and, to some extent,· 

in conflict; there is, in my view, no basis on which meaningful 

inferences can be drawn from these data viewed in isolation. My 

negative determination on the issue of material injury is in~tead 

based in large measure on the other record evidence available to 

us, which demonstrates clearly that LTFV and subsidized sales of 

the subject imports did not significantly affect either prices or 

sales of domestically produced prime rails. 

c. Industrial Tee Rails 

Because I have concluded that prime rails and industrial tee 

rails (hereinafter "industrial rails") are produced by the same 

domestic industry, because the Commerce Department did not 

calculate separate dumping or subsidization margins for 

industrial rail, and because the previously-discussed evidence 

respecting consumers' markets for prime rail is also relevant in 

considering the effects of imported industrial rail on the 
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domestic industry, an extended, independent discussion of 

industrial rail is neither necessary nor appropriate here. 

I will therefore limit discussion of the effects of the subject 

imports of industrial rail on the domestic industry to the 

potential areas of.difference between industrial rails anq prime 

rails for the purposes of such an analysis. 

1. Volumes and Prices of Imports 

During the period covered by our investigation, a 

significant percentage of imports of new steel rails from Canada 

consisted of industrial tee rails (hereinafter "industrial 

rails"). During 1988, which encompassed the six-month period 

during which Commerce determined that dumping was occurring as 

well as a portion of the period during which Respondent Sydney 

was found to have received countervailable subsidies, [ * * ] 

short tons of industrial rail were imported from Canada.1;60/ 

Industrial rail therefore accounted for almost 32% of all new 

steel rail imports from Canada that year.161/ By contrast, in 

1986, industrial rail imports from Canada amounted to only 

[ * * ] short tons.162/ During the first three months of the 

current year, however, no industrial rail was imported from 

Canada . .1....6..J./ The value of the industrial rail imported from 

160/ Report at A-84, Table 15c. 

161/ Information derived from Tables 15a through lSd. 

162/ Id. at A-84, Table 15c. 

163/ Id. 



- 206 -

Canada during the period covered by our investigation was quite 

small, amounting, at most, to approximately$[ * * ] in 

1988._lM/ 

As previously noted, the Corrunerce Department did not 

calculate separate dumping or subsidization margins for 

industrial rail. Hence, the record evidence respecting the 

effects that dumping and subsidization had on volumes and prices 

of imports of industrial rail is essentially the same as that 

discussed above in connection with prime rail. However, because 

of the way in which industrial rail is produced and sold, it may 

well be the case that dumping did not cause the price of 

industrial rail produced by Algoma to decline by the amount 

suggested by its dumping margin. As previously noted, the 

dumping margin assigned to Algoma is a constructed value margin 

. ·reflecting Commerce's determination that Algoma sold its new 

steel rail in the United States at a price below its cost of 

production. However, given the disparity between the price 

commanded for prime rail and the price at which industrial rail 

is sold, and given existing market price levels for those two 

products, it is evident that industrial rail will invariably be 

sold below its cost of production if its cost of production is 

determined by reference to the average cost of producing all tee 
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rails, including prime rails.165/ In the absence of such 

"dumping" of industrial rail, industrial rail would not, and 

could not, be sold at or above its cost of production (defined in 

the manner just described). Accordingly, such "dumping'.' of 

industrial rail almost certainly did not cause the prices of 

industrial rail produced by Algoma and exported to the United 

States to decline by the full amount of the dumping margin 

calculated by Commerce. However, because I believe, for the 

reasons previously stated, that we are generally constrained to 

use the dumping margins provided by the Department of Commerce, I 

have used these margins in assessing the effect that dumping had 

on prices of imported Canadian industrial rail with the 

recognition that this has the effect of overstating those effects 

to some extent. 

2. Prices and Sales of the Domestic Like Product 

The record evidence respecting consumer demand for prime 

rail discussed above is generally relevant here. There are, 

however, two issues respecting industrial rail in particular that 

are worth noting here. 

First, by definition, industrial rail, unlike prime rail, is 

not produced to AREA specifications. Accordingly, there may be 

room for greater differences in the quality of imported and 

domestic industrial rail than there is in the case of prime rail. 

165/ At current price levels, and given the current 
unprofitability of rail production generally, it is doubtful if 
orime rails are sold by domestic firms at prices in excess of 
their cost of production. 
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However, the record does not contain any evidence of actual 

quality differences. There is some indication that Canadian 

industrial rail may be sold largely in geographic markets to 

which shipment of domestic industrial rail would not be 

economically feasible, given the low value-to-cost ratio of this 

product. The evidence on this point, however, is not developed 

to a degree that would allow careful evaluation of the 

substitutability of Canadian for U.S.-produce industrial rails. 

On the record before us, I therefore conclude that Canadian 

industrial rail is generally quite substitutable for domestically 

produced industrial rail, even if it is not quite so 

substitutable as Canadian prime rail is for U.S.-made prime rail. 

Notwithstanding the substitutability of imports for the 

domestic like product, the other relevant evidence -- respecting 

demand for industrial rail and relative consumption of imports -

indicates that .the imports have had no significant effects on the 

like products' prices or sales and even less on those of prime 

rail, the intended output of rail production. The first of these 

factors is consumers' sensitivity to price changes. In 

evaluating the extent to which consumer demand for industrial 

rail is responsive to changes in the price of that product, 

attention must be paid to the availability of relay rail, as well 

as industrial rail. Relay rail is also used for the same 

purposes as industrial rail, and therefore can be substituted for 
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industrial rail in such uses.1..2..Q./ There is a large sto9k of 

relay rail, dwarfing industrial rail, and this combined with the 

low-value uses for industrial rail makes demand quite sensitive 

to price. Further, although the reported market penetration data 

for industrial rail suggest at first blush that Canadian 

industrial rail has a substantially higher share of the U.S. 

market than does Canadian prime rail, this fact is of quite 

limited significance in the context of this particular product. 

In 1987 and 1988, which encompassed the periods during which 

Commerce determined that dumping and subsidization were 

occurring, imports of Canadian rail accounted, respectively, for 

[ * ]% and [ * ]% of all reported domestic consumption of 

industrial rail.1..Q.1/ However, what is truly noteworthy about 

these figures is that reported consumption of. industrial rail in 

the United states is such a small fraction of the market for 

rails 1..2..a./ as to strongly corroborate other record evidence that 

relay rail is used to a large extent for the same uses to which 

industrial rail is put. In consequence, sales of Canadian 

industrial rail are quite likely either to replace sales of relay 

rail or to be for uses that would not have been undertaken in the 

1.6...2./ Report at A-13. 

1..21./ ~ Report at A-84, Table 15c. In the first three months of 
the current year, no imports of industrial rail were reported, 
however. 

1..2..a.I In 1988, for example, reported consumption of industrial 
rail was only approximately [ * ]% of total reported domestic 
consumption of prime rails. 
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absence of the low-priced industrial rail. In neither case would 

there be substantial competition with U.S.-produced industrial 

rail. 

The evidence as a whole therefore indicates that dumped and 

subsidized imported Canadian rail did not have a significant 

effect on either prices and sales of domestically produced 

industrial rail. Moreover, the very low volume of industrial 

rail produced domestically relative to prime rail, the smallness 

of the contribution of revenues from industrial rail to overall 

rail operations of U.S. rail producers, the evidence of some 

difference in geographic markets for Canadian and U.S. industrial 

rail, and the extraordinary limitations on substitution of 

industrial rail for prime rail, all indicate the absence of any 

even arguably significant effect of dumped and subsidized 

industrial rail imports on U.S.-produced prime rail prices or 

sales. 

3. Investment and Employment 

The Commission has not compiled separate investment and 

employment data for industrial rail. However, because I have 

concluded that prime rails and industrial rails are part of the 

same industry, the comments that I made above respecting the 

available investment and employment data in the context of 

discussing prime rail are equally relevant here. 

Two additional points shoulQ be noted, however. First, it 

is simply implausible to suppose that unfairly traded imports of 

Canadian industrial rail had gny effect on domestic employment. 



- 211 -

Because industrial rail is an unintended, low volume by-product 

of prime rail production, it is evident that imported industrial 

rail did not have any effect on the volume of production of 

industrial rail. Second, unfairly traded imports o~ industrial 

rail did not have a significant effect on the financial 

performance of the domestic industry both because the record 

evidence suggests that s~ch imports did not have any effect on 

prices and sales of the domestic like product and because sales 

of industrial rail represent only a de minimis percentage of the 

domestic industry's revenues.1.Q..2./, 

Accordingly, even when the effects that unfairly traded 

imports of industrial rail and the effects of unfairly traded 

prime rail are considered together, it is evident that the 

domestic industry producing prime rail and industrial rail was 

not materially injured by reason of those imports. 

D. Crane, Girder and Contact Rails 

As previously discussed, there is a notable paucity of 

record evidence respecting many issues that would be important in 

assessing the effects of the subject imports of crane, girder and 

contact rails on the domestic 'industries producing those 

products. Among other things, we do not have investment and 

employment data relating to those products, nor do we have 

margins of dumping or subsidization (if any) applicable to those 

products. This .is not surprising because, as I discussed earlier 

169/ See, .§__,__g_._, Algoma Posthearing Brief at 35. 
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in these Views, it is evident that the parties to these 

investigations did not regard these other types of rail as truly 

at issue. 

In any event, because of the lack of data, it is not 

possible to carry out an independent three-part assessment of the 

impact of the subject crane, girder and contact rail imports on 

the domestic industries producing those products comparable to 

that set forth above for prime rail and industrial rail. 

Accordingly, consistent with Congress' direction that we use data 

from the narrowest product line for which data are available when 

we do not have data on the like product .rurr ~. the only 

alternative left to us is to analyze the subject imports on the 

basis of the conclusions that we have reached respecting prime 

rail and industrial rail, supplemented by the very limited 

additional information that we have respecting crane rails, 

girder rails and contact rails.170/ 

As previously indicated, I have, in fact, made a negative 

injury determination respecting the subject imports of prime and 

industrial rail. I will not recapitulate my discussion of the 

effects of those imports here. There is at least some reason to 

believe that the effects of the subject imports of crane rails, 

girder rails and contact rails on the domestic industries 

producing those products were, if anything, even less significant 

than those evident for prime rail and industrial rail. This is 

.11..Q./ ~ 19 U.S.C. § 1677(4) (D). 
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so principally because the domestic market share of these imports 

in 1988, the year which most nearly corresponds to the periods 

during wpich the Commerce Department determined that dumping and 

subsidization were occurring, imports of new steel rails other 

than prime rail and industrial rail (i.e., crane rail, girder 

rail and contact rail) from Canada accounted for only .6% of the 

total quantity of such rail consumed in the United States and 

only .2% of the value of such rail consumed in this country.171/ 

IV. THREAT OF MATERIAL INJURY 
BY REASON OF LTFV IMPORTS 

Having found that no domestic industry has been materially 

injured by reason of the unfairly traded imports subject to these 

investigations, we must now determine whether any of the 

industries for which I have found no material injury is faced 

with a threat of material injury . .1.]4/ In assessing the issue 

whether a threat of material injury by reason of the subject 

unfairly traded imports exists, we must keep in mind the 

statutory command that the Commission make an affirmative 

determination only "on the basis of evidence that the threat of 

171/ Report at A-84, Table 15c. 

172/ See 19 u.s.c. §§ 1671d(b)(l)(A)(ii), 1673d(b)(l)(A)(ii). 
Petitioner has not argued that the establishment of any domestic 
industry has been materially retarded by reason of the subject 
imports, and no record evidence was developed in these · 
investigations that would support such a finding by the 
Commission. 
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material injury is real and that actual injury is imminent."111/ 

Furthermore, such a determination may not be made on the basis of 

mere conjecture or supposition.174/ · 

Under Title VII, the Commission is directed to consider a 

number of specifically enumerated factors in analyzing whether 

there is the requisite threat of material injury. Where, as 

here, both dumped and subsidized imports are under investigation, 

the statute directs us to assess the following factors: 

(1) information as to the nature of the subsidies, 
particularly whether they are export subsidies; 

(2) the ability and likelihood of the foreign producers to 
increase the level of.exports to the United States due to 
increased production capacity or unused capacity; 

(3) any rapid increase in penetration of the domestic market 
by imports, and the probability that the penetration will 
increase to injurious levels; 

(4) the likelihood that imports will enter this country at 
prices that will have a depressing or suppressing effect on 
domestic prices of the merchandise; 

(5) any substantial rise in inventories of the merchandise 
in the United States; 

(6) underutilized capacity for producing the merchandise in 
the exporting country; 

(7) "any other demonstrable adverse trends" that indicate 
that the unfairly traded imports will be the cause of actual 
injury; 

(8) the potential, if any, for product-shifting to the 
products under investigation from other products subject 
to a separate antidumping or countervailing duty 
investigation or final order; and 

173/ 19 U.S.C. § 1677(7) (F) (ii). 

174/ Id. 
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(9) actual and potential negative effects on the existing 
development and production efforts of the domestic industry, 
including efforts to develop derivatives or more advanced 
versions of the like products.175/ 

Unlike my colleagues in the majority, I cannot discern in the 

record even a colorable basis -- other than speculation of the 

kind against which Congress specifically warned us -- on which we 

might find that any of these factors suggests the existence of a 

threat of material injury to the domestic industries producing 

the various types of rail that are subject to these 

investigations . .11.6./ 

Before proceeding to a discussion of the record evidence 

bearing on the various statutory threat factors, a few 

preliminary comments respecting the essence of the inquiry that 

we are to perform appear to be in order. First, .it is important 

to understand analysis of threat as a distinct inquiry, not 

merely an appendage to analysis of injury from allegedly LTFV 

imports. This ground for relief addresses a particular factual 

context, where a clear threat of imminent injury from LTFV 

175/ 19 U.S.C. § 1677 (7) (F) (i). 

176/ I note that, to the extent possible and in accordance with 
the guidance of our reviewing court, I have exercised discretion 
and assessed cumulatively the effects of the subject dumped and 
subsidized imports for purposes of determining the existence of a 
threat of injury. See Asociacion Colombiana de Exportadores de 
Flores v. United States, 704 F. Supp. 1068 (1988), aff'g Certain 
Fresh Cut Flowers from Canada, Chile, Colombia, Costa Rica, 
Ecuador, Israel, Kenya, Mexico, the Netherlands, and Peru, USITC 
Pub. 2119, Inv. Nos. 303-TA-18, 701-TA-275-278 & 731-TA-327-333 
(remand determinations) (Aug. 1988). 
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imports exists even though no significant effect has yet been 

felt. 

Second, as threat analysis requires prediction, an even less 

precise process than divination of past effects, it is important 

to describe carefully the basis of our analysis, else this 

becomes a very slippery tool.111./ We must be cautious not to use 

threat analysis as an escape valve for difficult cases, finding 

threat where we cannot quite find injury. Even more, the 

Commission must be careful not to permit loose analysis of threat 

to generate affirmative findings where the evidence suggests the 

absence of injury from dumped or subsidized imports but where 

other concerns might militate in favor of relief to an industry 

in distress. The Commission's vote in these investigations, and 

in several other recent investigations, raises a question in my 

mind whether the Commission is sufficiently attentive to this 

need for caution.1.1.a/ 

Finally, I understand the threat factors contained in the 

statute to require the same sort of integrated analysis presented 

above with respect to actual injury from unfairly traded imports. 

The factors are not a checklist of criteria that should be 

177/ As previously noted, Congress has specifically cautioned the 
Commission against making affirmative determinations of threat 
based on conjecture or supposition. 19 u.s.c. § 1677(7) (F) (ii). 

1.1.a/ ~. ~. Fresh, Chilled or Frozen Pork from Canada, USITC 
Pub. 2218, Inv. No. 701-TA-298 (Final) (Views of Commissioners 
Eckes, Rohr and Newquist): Industrial Belts from Israel, Italy, 
Japan, Singapore, South Korea, Taiwan, The United Kingdom, and 
West Germany, USITC Pub. 293, Inv. Nos. 701-TA-19 and 20 and 731-
TA-412-419 (Final) (May 1989) (Views of Commissioner Rohr). 
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evaluated on a disaggregated basis, with a negative threat 

finding ensuing if a majority of statutory factors do not 

indicate a threat. Rather, the facto+s suggest where we s~ould 

look to see whether probable events over the near term will 

produce the sorts of effects on the domestic industry's prices 

and sales, and ultimately on its financial returns and 

employment, that would constitute material injury. 

In these investigations, I find nothing in the record that 

suggests the probability that imports of new steel rails o~ any 

type from Canada will cause near-term material injury to any 

domestic industry. The data obtained in these investigations 

with respect to the statutory criteria for determining whether a 

threat exists are sufficiently similar with respect to the four 

domestic industries that I have determined to exist in th~se 

investigations that it is unnecessary to recite the 

considerations separately for each industry.11..2./ Although the 

specific data differ, the general nature of those data concerning 

the factors critical to our disposition of the threat issue here 

are similar for each of the industries. 

Over the period covered by our investigation, rail imports 

from Canada, particularly imports of prime rail and industrial 

rail, increased somewhat .. lfill/ In percentage terms, this increase 

179/ However, where the relevant data for the various rail 
products differ significantly, this is noted below. 

180/ For the other types of new steel rail, the level of imports 
fluctuated irregularly. 

Q 
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was significant, primarily because the base level of these 

imports was essentially de minimis. I do not believe that the 

record evidence suggests any probability of further increases of 

any significant magnitude. To the contrary, all of the evidence 

suggests that imports from Canada will, if anything, decrease. 

The major domestic purchasers of new steel rails, the Class I 

railroads, purchase their rail requirements by soliciting bids or 

quotes approximately six months before the actual date of 

anticipated purchase.181/ Accordingly, at any given time, the 

orders that have been placed with rail producers are a reliable 

indicator of those producers' future sales. Presently, neither 

of the Canadian producers has any outstanding orders from U.S. 

Class I railroads for the remainder of this year or for 1990.182/ 

Moreover, for various reasons, the record evidence indicates that 

certain domestic Class I railroads to whom Respondents Sydney and 

Algoma made sales in recent years are unlikely to purchase 

significant amounts of Canadian rail in the near future. 

· Chairman Brunsdale has explained at length why this is so; I 

concur with her views on that subject and will not recapitulate 

that discussion here. 

Another important reason why Canadian imports are likely to 

decrease, not increase, can be found in recent shifts in the 

exchange rate between the U.S. and Canadian dollars. Over the 

181/ Report at A-88. 

1-8.2./ Sydney Posthearing Brief at 10; Algoma Posthearing Brief at 
9-10. 

' 
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period from January 1986 to December 1988, the Canadian dollar 

appreciated significantly in both nominal and real terms relative 

to the U.S. dollar . ..UU/ As Commissioner Lodwick points out in 

his opinion, it is well-established, as a result of previous 

Commission studies and otherwise, that trade in steel products is 

quite sensitive to exchange rate movements.184/ This is 

especially true for the sorts of steel products under 

investigation here for which consumer demand is quite price-

sensitive. Accordingly, there is good reason to believe that the 

appreciated Canadian dollar will have a significant depressing 

effect on the volume of imports of new steel rails from Canada. 

Although there has been no increase in Canadian steel rail 

production capacity, there is some reported unused capacity in 

that country. During the first three months of this year, 

Canadian capacity utilization stood at 75.3%.185/ However, any 

suggestion that the Canadian producers will increase their 

capacity utilization by increased exports to the United States 

would not only be speculation; it would be speculation that is 

183/ See Report at A-119-121. 

1..8..1/ Indeed, certain Commissioners who have voted in the 
affirmative in these investigations have recognized the relevance 
of the exchange rate issue for purposes of threat analysis in 
other contexts. See, ~, Certain Light-Walled Rectangular 
Pipes and Tubes from Taiwan, USITC Pub. 2169, Inv. No. 731-TA-410 
(Final) 69 (March 1989) (Additional and Dissenting Views of 
Commissioner Rohr) . 

185/ ~ at 86. 
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wholly at odds with the other evidence before us. As previously 

noted, at the moment, the Canadian producers do not have any 

pending orders for significant U.S. business for the foreseeable 

future. Further, there is substantial evidence that Sydney in 

particular is directing its business development efforts ~ 

from the U.S. market. Sydney has been a significant supplier of 

rail to various less developed countries, apparently due in large 

part to its location at a port and due to foreign aid programs of 

the Canadian government that are tied to purchase of Canadian 

products . .1.a.Q./ In various submissions to the Commission, Sydney 

has advised us that numerous less developed countries have plans 

to purchase rail from Sydney in amounts so substantial that they 

would effectively tie up a major portion of Sydney's capacity for 

some time to come.1£.1/ Given Sydney's past activities in such 

markets, Sydney's testimony on this issue is entitled to 

considerable weight. Furthermore, Sydney has a contract to 

supply 80% of the rail requirements of one of the two major 

Canadian railroads, the Canadian National.1...8..8./ Together, these 

facts persuasively refute any perceived ground for augury of 

increased imports from Canada. 

Other facts relevant to changes in imports present a similar 

picture. I do not believe that the record evidence reveals any 

1..aQ./ ~ Report at A-70. 

1.61.I Sydney Posthearing Brief at 32-33, 35-36. 

1..a.B.I ~Petitioner's Posthearing Qs & As at Exhibit 11 at 3-4. 
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likelihood of product shifting from other Canadian steel products 

subject to outstanding antidumping or countervailing duty 

orders.189/ Because Algoma produces structural steel shapes, the 

theoretical potential for such product-shifting exists.190/ 

However, the Department of Commerce has found that Algoma in 

recent times has not been able to sell its rail in the United 

States at prices that even cover its cost of production. Under 

the circumstances, it is difficult to discern any economic 

motivation for Algoma to produce more rail for export to the 

United States at the expense of production of other, presumably 

more profitable steel products. 

Further, I see no basis whatever in the record for a finding 

that there is a likelihood that Canadian rail imports will enter 

this country at prices that will have a depressing or· suppressing 

effect on domestic prices new steel rails of any type. For the 

reasons previously indicated, I believe that it is quite Clear 

that the subject imports have had no such effect to date. There 

is no reason to believe that this will change . .1.9_1/ 

1.8...9./ No such products are currently under investigation. 

190/ Sydney does not produce any steel products other than rail. 

~/ Based on opinions that have been written by Conunissio~ers in 
other investigations, I believe that one or more of my colleagues 
who have voted in the affirmative may have concluded that price 
suppression is likely because prices in the domestic market are 
not rising while the industry continues to experience a "high 
level of costs" (see Report at A-SO). See, ~. Certain Light
Walled Rectangular Pipes and Tubes from Taiwan, USITC Pub. 2169, 
Inv. No. 731-TA-410 (Final) 58 (March 1989) (Views of 
Conunissioner Eckes and Newquist) ; see also id. Additional and 
Dissenting Views of Conunissioner Rohr. However, it is 
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In addition, the type of subsidies at issue do not suggest a 

particular likelihood of future increased·volumes or decreased 

prices of the Canadian imports. The subsidies in this case are 

not export subsidies. Petitioner has argued that we should 

nevertheless treat them as if they were for purposes of our 

threat analysis because a substantial portion of Sydney's 

production is for export.~/ As previously noted (and as 

Petitioner recognized in a different context) Sydney cannot be 

regarded solely as an exporting firm, given its requirements 

contract with Canadian National.193/ Furthermore, it should be 

noted that only a small portion of Sydney's exports are exports 

impossible to determine whether imports are causing price 
suppression simply by examining price movements in relation to 
the sum total of producers' costs. First, costs are only one 
determinant of price, as has often been observed by agricultural 
producers, at times to their audible chagrin. Anyone who 
believes that costs alone set prices should try to sell a product 
on that basis. Second, even if we limit our focus to costs, 
trends in overall costs are not useful in assessing price 
movements, much less in predicting further price movements. A 
firm's costs include many components, including fixed costs that 
are, in general, irrelevant to a firm's decision in setting 
prices at any particular time. Fixed costs are sunk; they are 
incurred when a firm decides whether to make an investment. They 
must, of course, be recovered, but only over the useful life of 
the asset to which they pertain. Fixed costs may rise or fall, 
but this often is purely a function of a firm's cost allocation 
system. Viewed in isolation, a rise in fixed costs tells us 
nothing at all about the price that a firm should realize for a 
product at any particular time. For a thorough discussion of 
this subject, ~ T. Nagle, The Strategy and Tactics of Pricing 
(1987). 

~/ See Petitioner's Petitioner's Prehearing Brief at 174-178. 

1..9.ll See Petitioner's Posthearing Qs & As at Exhibit 11 at 3. 
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to the United States.194/ Under the circumstances, it seems 

clear that subsidies given to Sydney cannot fairly be viewed as 

export subsidies. 

The record does not reveal special sensitivity of the 

domestic industry to any changes in Canadian imports. 

Inventories are not a significant factor in these investigations. 

Inventories of Canadian rail in the United States have risen 

somewhat in recent years,195/ but they remain quite small 

relative to domestic consumption.196/ Moreover, the increase in 

importer inventories in this country was more than offset by a 

substantial decrease in inventories of the Canadian product in 

Canada.1..2..1/ 

Finally, there is no evidence of any kind that the subject 

imports will have actual or potential negative effects on the 

existing development and production efforts of the domestic 

industry. To the contrary, the record is replete with evidence 

that Petitioner in particular has been proceeding apace on a 

variety of fronts with efforts to develop and implement the 

latest rail technology, and is devoid of any evidence that 

Canadian imports will interfere with those efforts. 

CONCLUSION 

..JJM./ See Report at A-73, Table 13. 

195/ See Report at A-67, Table 12. 

196/ Compare id. with Report at A-82, Table 15a. 

197/ See Report at A-73, Table 13. 
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For all of the foregoing reasons, I have concluded that no 

domestic industry has been materially injured by reason of the 

subject LTFV and subsidized imports of new steel rails from 

Canada, or is threatened with material injury by reason of such 

imports. 
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Dissenting Views of Commissioner Seeley G. Lodwick 

Investigation Nos. 701-TA-297 and 731-TA-422 (Finals) 
New Steel Rails from Canada 

I find that there is no material injury or threat of material injury to 

a domestic industry by reason of less than fair value (LTFV) and subsidized 

imports of new steel rails from Canada. 

I. Like Product and Domestic Industry. 

I define the like product to be all new rail, excluding light rail and 

the domestic industry to be the producers of all new rail, whether prime or 

industrial. This finding is based upon the same reasoning the Commission used 

at the preliminary stage of this investigation. 2 

II. The Business ~cle and Conditions of Competition. 

The statute as recently amended by the Omnibus Trade and Competitiveness 

Act of 1988 requires the Commission to evaluate the relevant economic factors 

"within the context of the business cycle and conditions of competit~on that 

are distinctive to the affected industry." 3 In regard to the new ste'el rails 

industry, I find some particular competitive conditions and cyclical elements 

Material retardation is not an issue in this case. 

2 See New Steel Rails from Canada, Inv. Nos. 701-TA-297 and 731-TA-422 
(Preliminary), USITC Pub. 2135, November 1988 at 4-8. 

3 19 U.S.C. 1677 (7) (C) (iii). 
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worthy of discussion. 

To put the factors we consider "in the context of this industry's 

business cycle," one must note that this industry supplies an industry, the 

railroads, that has been in decline for several decades. The steel rails 

industry does not appear to be subject to predictable up or downturns, 

affected by general economic activity. Though purchases of steel rails 

represent only a small portion of the costs to run a railroad, spending on 

steel rails is somewhat dependant on the condition of the railroads. That is, 

an industry's propensity to spend on maintenance is affected by its ability to 

invest. 4 However, by looking at new rail consumption data and examining the 

history of the railroad business in the U.S., one can infer that the domestic 

industry's recent fortunes are handicapped by the fact that it is supplying a 

declining, or in growth terms, an industry showing flat performance trends. 5 

The conditions of competition have been influenced by exchange rate 

movements and an important outside force: the domestic industry is protected 

by the steel Voluntary Restraint Agreements (VRAs). The VRA signatories' 

import levels are limited by market share arrangements, or quantity based 

4 See Report of the Commission at A-28-33, for discussion of demand for the 
like product. 

5 I note a recent report by the Association of American Railroads cited in 
the Report at A-36 and in memo EC-M-264 at 11. See the 1988 edition of 
Railroad Facts. In particular, it is of interest that new rail laid by this 
industry in 1987 was approximately one sixth (in tons of rail) of 1929 levels 
and just over 35% of 1979 levels. Freight train-miles have declined steadily 
for decades and operating revenue has held steady in nominal terms but has 
decreased substantially in real terms since 1979. 
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ceilings. 6 The countries subject to the restrictions are importing below the 

allowed levels. The decline in a particular country's U.S. share may be 

heavily influenced by a decline in the value of the dollar relative to the 

foreign country's home currency. U.S. firms, and a non-VRA participant such 

as Canada, compete for the share that is represented by this remaining unused 

VRA allocation. This may in part explain both the increased domestic market 

share as well as the increased Canadian U.S. market share over the period of 

the investigation. 7 8 

6 Regardless of whether the VRAs are currently binding, that is whether the 
quantity allocations are fully used up by the individual countries, the VRAs 
have the potential impact of limiting supply contributed by the non~subject 
countries. 

7 Rgport at A-82, Table 15a. 

8 See EC-M-312 at 3, regarding the shares of the export ceilings filled by 
each VRA country in 1988. For purposes of discussion, I note in particular 
the large remaining unused allocation for Japan. The large unused allocation 
for Japan may be explained to an extent by the appreciation of the yen, since 
its end of quarter peak at 258 yen/$ in the first quarter of 1985, to the 128 
yen\$ level for the quarter representing the interim 1989 period. See 
International Financial Statistics, International Monetary Fund, March 1987 
and August 1989. I also note the particularly large drop in Japanese share in 
the U.S. market from 1986 to 1988. Rgport at A-77, Table 14. Further, I note 
that over the period of investigation, both the yen and the Canadian dollar 
have appreciated in real terms against the U.S. dollar, but the yen has 
appreciated relative to the U.S. dollar by a larger amount than has the 
Canadian dollar. Id. at A-121, Figure 13. 

Since the yen has appreciated relative to the U.S. dollar, a Japanese 
producer's variable or marginal costs in dollar terms are higher, making the 
U.S. market a less attractive export market. Or put another way, a weaker 
dollar buys less Japanese product. Since the Canadian dollar has appreciated 
in real terms relative to the U.S. dollar, by a lesser amount than the yen, 
Canadian imports have become marginally more affordable relative to Japanese 
imports since 1986 in the U.S. market. Given these exchange rate movements, 
one may expect both U.S. and Canadian share to increase relative to the 
Japanese share. 

The record also indicates that rails are gener.ally purchased on a contractual 
basis, with contracts covering a one year period, and with prices remaining 
fixed during the contract period. See EC-M-312 at 4. Given the rigidity of 

(continued ... ) 
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III. Condition of the Domestic Industry. 

In the conduct of its investigations, the Commission collects data 

regarding several economic factors and financial indices regarding the 

domestic industry under investigation. The economic factors include apparent 

consumption, domestic output, prices, capacity and capacity utilization, 

productivity, inventories, employment, wages and market share. The financial 

indices include net sales, profits, return on investments, and cash flow. 9 

Particularly troubling in this case in a determination of the condition 

of the industry, is the industry's persistent operating losses, yet greatly 

improving net profitability. There is no basis in the record from which to 

determine profitability levels showing signs of present material injury, 

because the industry has lost money for some time, lO serves a declining 

industry, 11 faces competition from a substitute product (relay rails) that 

since 1980 is used in larger quantities than new rails; 12 spends large sums 

of money on pension liabilities incurred in previous years, 13 yet since 

before the investigation began, has been the beneficiary of voluntary import 

8 ( ... continued) 
prices in the short term due to contracts, the exchange rate movements may not 
affect import levels on a proportionate basis as they occur. 

9 19 U.S.C. 1677 (7) (C) (ii) & (iii). 

10 Report at A-51, Table 6. 

11 fil!Pra 5. 

12 .Rgport at A-36. 

13 Id. at A-56-57. 
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restraints and a greatly devalued home currency in a commodity market. 14 15 

Consistent with the trade bill's instruction to consider the factors in 

the "context of the business cycle," the petitioner asserts that this industry 

faces a predictable four year business cycle, which in these cases would have 

been from 1984 to 1988, with the predictable trough occurring in 1986. 16 

Therefore, the argument suggests, the domestic industry may be injured 

although its condition has obviously improved over the investigation period. 

17 

I consider the condition of the industry to be improving from a very 

weakened condition, given the reduced demand in this industry. I hav~ 

examined th~ factors required by (7)(C)(iii)(I) and note that there are no 

14 supra 8. 

15 I do not find a basis in the record to accept the petitioner's argument in 
response to a question of Commissioner Rohr, that the industry is injured 
because it had 1988 losses compared to profits of the four basic industries 
cited, namely primary metal, iron and steel, fabricated metal products, and 
machinery, except electrical. See Petitioner's Response to Questions of 
Commission and Staff at 37. 

There is no suggestion that there is any correlation between these indus.tries' 
net profits and the new st~el rails business over any extended period of time. 
Further, the 1988 financials of the other industries cited, especially iron 
and steel and machinery, may have been more directly and positively influenced 
by the fact that at the end of 1988, the United States had experienced seventy 
five uninterrupted months of economic expansion. See The Federal Reserve Bank 
of St. Louis, Review, Vol. 71, No. 2, at 11. 

16 

3. 
See Transcript of the Hearing at 62 and Petitioner's Post Hearing Brief at 
At page 65, Mr. Stewart asserts: 

it is expected that there will be an upturn, some upturn in the business 
of the railroads because the data which we have submitted shows there is 
a definite cycle and we are moving into the upturn. 

17 There is no basis on the record to either dismiss or accept the 
petitioner's assertion without looking to the volume and price effects of the 
subject imports. 
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actual declines in output, sales, market share, net profits, or utilization of 

capacity. In fact, there are improvements in these categories from 1986 

through 1988. 18 I also note the improved net cash flow position of the 

domestic industry, 19 and that the other economic factors set forth in section 

(7)(C) (iii)(III) - inventories, employment, wages, growth, and investment, do 

not show any substantial adverse trends. 20 

Despite improvements in these trends, I do not conclude that the 

domestic industry is not materially injured, although the trends may support 

this conclusion. Given the improved, yet still troubling, profitability data 

and the lack of basis on the record to make any conclusions in this regard of 

whether present material injury exists, and to address the petitioner's 

assertion that the improvements in this industry are merely driven by cyclical 

trends and thus mask the injury that exists, I find it particularly important 

in these cases not to make a determination of "no material injury," based 

solely on the performance trends. Instead, I go on to determine whether the 

subject imports have been a cause of material injury to a domestic industry, 

by analyzing the volume and price effects of the subject imports. My 

rationale is supported by the Court of International Trade and Congress. 21 

l8 Report at A-41, Table 2 (regarding production - output, capacity 
utilization), at A-51, Table 6 (regarding sales and net profits), and at A-82, 
Table 15a (regarding market share). 

19 Id. at A-51, Table 6. 

20 Id. at A-45 (regarding inventories), at A-46, Table 4 (regarding 
employment and wages), at A-48, Table 5 (regarding growth, i.e. net sales), 
and at A-61, Table 10 (regarding investment, i.e. capital expenditures). 

21 See USX Corp. v. United States, 11 CIT~' 655 F. Supp. 487, 490 (1987) 
("[T)he fact that an industry has been lifted out of a recession does not 
automatically trigger a conclusion that foreign imports are not adversely 
affecting the domestic industry."); Mirrors, 12 CIT~~' 696 F. Supp. at 647 

(continued ... ) 
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IV. No Material Inj!!IY ID' Reason of the Subject .Imports. 22 23 

21 ( ••• continued) 
Senate Report No. 1385, 90th Cong., 2d Sess., Pt. 2, 11 (1968) reprinted in 
1968 U.S. Code Cong. & Admin. News 4539, 4548 ("An industry which is 
prospering can be injured by dumped imports ••. "); Senate Report No. 71, lOOth 
Cong., 1st Sess. 116 (1987) (temporary trends can mask real harm caused by 
imports)." 

22 19 U.S.C. 1677 (7)(B) provides: 

In making determinations under sections 167l(a), 167l(b), 1673b(a), and 
1673d(b) of this title, the Commission, in each case-

(i) shall consider--
CI) the volume of imports of the merchandise, which is the 

subject of the investigation, 
(II) the effect of imports of that merchandise on prices in 

the United States for like products, and 
(III) the impact of imports of such merchandise on domestic 

producers of like products, but only in the context of production 
efforts in the United States; and 

(ii) may consider such other economic factors as a relevant to the 
determination regarding whether there is material injury by reason of 
imports. 

In the notification required under section 167ld(d) or 1673d(d) of this 
title, as the case may be, the Commission shall explain its analysis of 
each factor considered under clause (i), and identify each factor 
considered under clause (ii) and explain in full its relevance to the 
determination. 

The Senate Report to the trade bill stated "Commissioners are required in 
every case to address the three factors covered by this section, and to 
identify and explain the relevance of other factors on which it has relied on 
a case-by-case basis." See S. Rep. No. 71 at 115. The House report indicates 
that at present "it is difficult to ascertain, from reading a part1cular 
Commissioner's opinion, whether the Commissioner in fact considered all 
factors required under law, and based his or her decision on such factors." 
See H.R. Rep. 40, Part 1 at 128. 

23 I concur with my colleagues Commissioners Eckes, Rohr and Newquist in 
considering the imports of Algoma along with the subsidized imports in 
investigation no. 701-TA-297. 
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A. The Volume of Imports. 

The statute requires a consideration of the volume of the subject 

imports under investigation and whether such import volumes are significant. 24 

From 1986 through 1988, the subject imports increased in volume substantially. 25 

This increased volume represents an increase in penetration levels from 1.2% 

to what I would consider a modest level. 26 The volumes in these cases 

themselves may be significant, but may not be determinative of material injury 

by reason of the subject imports, absent other basis on the record that the 

imports are a cause of material injury to the domestic industry. 27 

B. The Effect of the Subject Imports on Prices. 

The next statutory direction is for the Commission to consider and 

explain "the effect of imports of that merchandise on prices in the United 

States for the like products." 

To accomplish this, our first task is to consider the issue of 

underselling. 28 The record regarding underselling is mixed. 29 The petitioner 

24 

25 

26 

27 

19 U.S.C. 1677 (7) (B) (i) (I). 

R§port at A-77, Table 14. 

Id. at A-82, Table 15a. 

In a previous steel investigation, the Commission concluded: 

It is our view that, absent other significant evidence of causation, ••. 
market penetration is insufficient to support a finding of material 
injury by reason of imports ..• in the context of current conditions 
facing the domestic ... industry. 

See Cold-rolled Carbon Steel Sheet from Brazil, Inv. No. 731-TA-154· (Final), 
USITC Pub. 1579, September 1984. 

28 19 U.S.C. 1677 (7) (C) (ii) (I). 

The statute has recently been amended so that the Commission consider 
"underselling" as opposed to "undercutting," in order to emphasize that the 

(continued ... ) 
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contends that the domestic industry is being injured in the bidding process in 

that it often has to lower its price to meet a bid from Canadian sources. 30 

However, the record does not support the contention that the Canadians are the 

consistent low bidders to whom the domestic producers must adjust their bids. 

Clearly, any aggressive buyer does what he can to make the bidding process 

28 ( ••• continued) 
Corrunission is not charged with looking to p,redatory intent. Underselling 
percentages provide two useful sources of information to determine the effects 
of imports on prices, as mandated under statute. First, it provides useful 
information regarding the actual pricing of the imports relative to the 
domestic products to provide inferences regarding the effects on prices. 
Second, significant underselling may also say something about the 
substitutability of the subject imports for .the domestic like products, which 
is also quite useful in determining the effects of the imports on the prices 
the domestic producers receive. For instance, imports which are undersold may 
be of lesser quality or otherwise not identical. Given such product 
differences to the extent they are supported by the record, imports priced at 
a lower level than a domestic like product may not have a significant effect 
on prices received by the domestic producer. 

29 Mr. Stewart, representing the petitioner, confirmed the suggestion of 
Corrunissioner Eckes that Canadian actual prices may be higher than U.S. prices. 
See Transcript of the Hearing at 49. 

30 As Mr. Binder of CF&I contends: 

We believe that in the original quotation round, the Canadians are 
typically lower than the domestic producers. The railroads use this to 
renegotiate with the domestic suppliers." 

Mr. Binder then confirms his firm's "ignorance of the actual Canadian quoted 
price." 

Given the domestic industry's lack of knowledge as to whether Canadian initial 
bids are actually lower and by how much, and the fact that the subject imports 
are not the only source of bid competition to a domestic firm (anothel 
domestic firm and VRA countries are also present in the domestic market), the 
alleged competition in the bidding process is not determinative on the issue 
of underselling. 

Id. at 33 and 37. 
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competitive. 31 Accordingly, I do not find merit in the contentions that 

either there is any significant underselling, or that the Canadian bids have a 

significant role in driving down prices in the bidding process. 

Our second task is to consider "the effect of imports of such 

merchandise otherwise depresses prices or prevents price increases, which 

otherwise would have occurred, to a significant degree." 

In these investigations, it is not clear whether prices have increased 

or decreased in any uniform manner. 32 It is, therefore, difficult to assess 

whether there is a basis for any claim of price depression or price 

suppression. Trends throughout the period of the bid values awarded divided 

by the quantities 33 and the domestic industry's sales figures divided by the 

industry's shipments 34 , suggest that pricing has remained relatively flat 

over the period of investigation. However, such a conclusion is biased by the 

different composition of product specifications in each year. 35 

In order to consider whether price increases, which otherwise would have 

31 The record points out that the purchasers generally solicit bids from one 
to five suppliers before contracting out an order. See EC-M-312 at 4. The 
record also notes the presence in the market of eleven manufacturers, 
including the two Canadian firms. Id. at 1. 

32 Report starting at A-86. 

33 Report, Table 18. 

34 Id. at A-48, Table 5 and A-43, Table 3. 

35 Both of the above comparisons, the dollar related figure (value awarded in 
the bids and net sales in the financial section) for each year was divided by 
the quantity figure (volume awarded in the bids and shipments), to arrive at 
an average price. This obviously is a rough estimate of an "average price," 
given the different quantity specifications in each period. New steel rail 
prices generally vary with weight requirements, with the quantity ordered, and 
whether the rail is standard carbon, alloy, through hardened, or head 
hardened. 
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occurred (in the absence of subject imports), were prevented, one may consider 

certain basic market relationships and variables. These economic factors 

include the subject import penetration levels, the excess capacity of the 

domestic industry, the substitutability of the subject imports for the like 

product and non-subject imports and other substitutes, the potential supply of 

non-subject imports and other substitutes, and the sensitivity of demand in 

this market. 

In these investigations, the import penetration levels are modest. To 

determine "whether price increases had been prevented" by the subject imports, 

one would assume that lower subject import penetration levels would have a 

lesser effect on preventing price increases. 

Another key variable is the capacity utilization level of the domestic 

industry. In an analysis of whether significant price increases had been 

prevented because of the subject imports, lower capacity utilization levels 

suggest that the presence of the subject imports has a lesser effect on 

domestic prices. That is, if an industry is operating close to full capacity, 

the lesser supply available in the absence of the subject imports would 

logically result in higher prices. Put another way, when a firm has 

substantial excess capacity it has an incentive to price at lower levels, 

closer to variable costs. 36 While the industry is experiencing higher 

capacity utilization levels than it did in 1986 37 , there is still substantial 

excess capacity. 

36 The same argument is used in a threat of material injury analysis. That 
is, if a foreign firm has substantial excess capacity, it has an incentive to 
sell more product to the U.S. marke·t at lower or "dumped" prices. The same 
incentive holds for a U.S. producer selling to the U.S. market. 

37 Id. at A-41, Table 2. 



236 

Another important element in evaluating the effect of the subject 

imports on prices is the substitutability of the subject imports for the like 

product. I believe the subject imports are highly substitutable for the like 

product. 38 High substitutability of the subject imports for the like product 

is necessary for there to be significant price effects caused by the subject 

imports. 

Equally important to this evaluation is how substitutable and abundant 

the supply of non-subject imports and other products are for the subject 

imports and the domestic like products. In these investigations there is 

relatively high substitutability between non-subject imports and the subject 

imports and between non-subject imports and the domestic like product, but 

this is slightly less relevant than it would be in other contexts because the 

potential supply is restricted as a result of the VRAs. The record does not 

show any significant source of non-subject imports other than VRA countries. 

As far as other substitutes for the domestic like product are concerned, 

in many applications relay rails are to a large extent substitutable for new 

rails. According to the Petitioner, on mainline track (over 20 million ton 

miles per year) prime rail was laid 66% of the time as replacement track, 

while relay rail was laid 34% of the time from 1984 to 1988. 39 40 41 

38 The issue of whether the subject imports are highly substitutable for the 
domestic like product was not a matter of controversy between the parties at 
the hearing. The notion of high. substitutability was supported by the 
Petitioner in post hearing briefs and in testimony before the Commission. See 
Petitioner's Response to Questions from Commission and Staff exhibit 10, page 
14, table 2. (recognition of high levels of substitutability) and Transcript 
of the Hearing, pages 31-2, where Mr. Stewart asks for and receives assurances 
from Mr. Lewis of Bethlehem that the products are "freely substitutable." 

39 See Pre hearing brief of the petitioner, p. 46. 
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The final consideration is how sensitive the U.S. market is to changes 

in prices. If demand was not sensitive to changes in prices, the presence cf 

the lower priced imports would result in a greater impact on prices. That is, 

a greater supply from subject imports and an insensitive demand could 

contribute to lower prices. Demand for new steel rails appears to be very 

sensitive to changes in price. 42 Firms can meet many of their needs with 

relay rail. 43 Thus, they may avoid or limit purchases of new rail until its 

pricing is more competitive to relay rail. 44 Given the ability of firms to 

limit or put off purchases of the like product for many applications, unless 

it is favorably priced relative to relay rails, the subject imports most 

likely do not "prevent price increases, which otherwise would have occurred, 

to a significant degree." 

40 ( ••• continued) 
40 In fact, the total amount of relay rail laid by Class I railroads during 
1988 was greater than the total amount of new steel rail laid. Class I 
railroads have laid more relay rail than new rail since at least 1980. Rgport 
at A-36. 

41 It should be noted that the total potential supply of relay rail is the 
entire rail infrastructure in the United States. The supply of relay rail is 
replenished each time new rail is laid and then becomes part of the entire 
potential supply of used rail. 

42 See Post Hearing brief of the Petitioner at 3. The brief asserts that in 
this industry there is "extreme price sensitivity." Further, the rec<;>rd shows 
that with new technology, rail can be reconditioned to nearly double the 
useful life of rail, making the new rail market more sensitive to pric·~s. 
See Office of Economics Memo EC-M-313 at 13. 

43 See arguments in the above paragraph. 

44 See Transcript of the Hearing at 69. Mr. Stewart, representing the 
petitioner, recognizes that the supply of relay rail reduces the demand for 
new rail: 

To the extent (the railroads) use Class I relay rail in their 
replacement programs, they do not have a demand for new rail. 
is an impact on the sale of new rail effected by the quantity 
relay rail that is available. 

track 
So there 

of Class I 
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Based upon the absence of evidence of any significant underselling or 

price depression and the presence of evidence suggesting that price increases 

have not been prevented to a significant degree (relatively low import 

penetration levels, that large excess capacity existed in the domestic 

industry, and that a large supply of substitute products have contributed to a 

high sensitivity of demand to changes in price), I believe that the subject 

imports have had an insignificant effect on the prices received by the 

domestic industry. 45 

C. Impact of the Subject Imports on the Domestic Industry. 

The third factor to be considered is the impact of the imports on the 

domestic industry. The absolute changes in these factors were described in my 

discussion of the condition of the industry and I again note that this 

industry's condition is improving. 

Because of the relatively low import penetration levels, and the 

moderately high substitutability and abundant supply of relay rails which 

contributes to the high sensitivity of demand in this market, I do not 

consider the subject imports to be a cause of material injury to any of the 

output related indicators, such as employment, shipments, production and 

capacity utilization. 46 

Given the lack of evidence that the subject imports are having a 

45 19 U.S.C. (7)(C)(ii) (I) & (II). The law requires a consideration of both 
significant underselling and whether price depression or "prevented increases, 
which otherwise would have occurred, to a significant degree," as a basis in 
evaluating "the effect of imports of such merchandise on prices." 

46 Since both relay rails and non-subject imports are substitutes for the 
subject imports, if the modest level of subject imports was removed from the 
market, much of the subject imports would be replaced by these substitutes. 
Thus, output of the domestic industry is not significantly affected by the 
subject imports. 
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significant effect on either prices or output, there is no.basis that the 

imports are a cause of material injury to the income statement related 

indices, most notably profits. There is also no basis for believing that 

these imports have an effect on the domestic industry's ability to invest 47 

or on its production and development efforts. Therefore, I conclude that 

there is no danger in these cases that ''temporary trends (may) mask real harm 

caused by imports." 48 

Given that the domestic industry is showing continued signs of 

improvement - as measured by actual increases in output, sales, market share, 

net profits, utilization of capacity and net cash flows, during the period of 

increased import penetration of the subject imports and giyen that there is no 

reason to believe that the subject imports at their current mode.st level are a 

cause of material injury, since the subject imports are not having any sig-

nificant effect on either prices or any of the statutory factors the Commis-

sion is required to consider, I conclude that this industry is not materially 

injured by reason of the subject LTFV and subsidized imports from Canada. 

V. No Threat of Material Inj!!IY ID1 Reason of the Subject Imports. 

In assessing the threat of material injury, the Commission must consider 

whether a subsidy is involved; increases in capacity or unused capacity in the 

47 The respondent notes that the petitioner spent $20 million ~n cash to 
acquire the "state of the art" Wheeling-Pitt facility, even though it concedes 
it has no use for this facility. Transcript at 66 and 81. The respondent 
argues, perhaps with some basis, that the petitioner could have used such 
funds in more productive areas, such as the head hardened rail market. See 
Post hearing brief of Algoma, at 9. 

48 supra 21. 
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exporting country; any rapid increase in import market penetration and 

likelihood that it will continue; the probability that imports will have a 

suppressive or depressive effect on domestic prices; any increase in 

inventories of the subject merchandise in the U.S.; and the potential for 

product shifting in the foreign country. 49 The Commission is also to consider 

any other adverse trends that indicate probable injury, and whether these 

future imports will adversely effect research and development. 50 The statute 

provides that the Commission must find that any "threat of material injury is 

real and that actual injury is imminent." The Commission's "determination may 

not be made on the basis of mere· conjecture or supposition." 51 

In my discussion of whether material injury by reason of the subject 

imports exists, I examined the market penetration of the subject imports, 

whether the imports had a price suppressive or depressive effect and whether 

the imports are affecting research ·and development of derivatives of the like 

product. 52 There is no reason to repeat that discussion, other than to say 

that in these respects the subject imports are not a cause of material injury 

and there is no basis on the record to believe that in the future such imports 

will be a cause of material injury in these respects. 

For the record, I do not consider the increased import penetration in 

these investigations to be "rapid." Given that the increased Canadian import 

penetration has to a large extent filled the void of unfilled VRA allocations, 

49 

50 

51 

52 

19 U.S.C. 1677(7) (F). 

Id. 

Id. 

See pages 231-239 of this opinion. 
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there is no reason to expect substantial increased subject import penetration. 

That ~s, there is no reason to expect the Canadian imports to now begin taking 

away share from the U.S. producers, who have been gaining share, oi for that 

matter, more share from the countries subject to the quantity restrictions. 53 

The record supports a finding that the respondents did not increase 

their U.S. share by being the price leaders, or "undersellers," irt thi's 

market. 54 It makes sense, then, that the subject imports logically 

benefitted by the relative withdrawal from the market of European and Japanese 

firms, brought about largely by adverse currency movements. 55 To say that 

there is a "likelihood" that a U.S. steel ir:idustry will be injured by future 

increased levels of subject imports in the aftermath of a decline o·f the U.S. 

dollar relative to the Canadian dollar and other currencies, would be 

speculative. 56 This Commission has well documented that market shares in 

steel trade have been heavily influenced by exchange rates for a long time. 57 

53 As far as market share is concerned, there are two trends to analyze. 
Both Canadian and the U.S. firms increased their U.S. market shares over the 
investigation period. Neither trend is "likely" to continue absent basis on 
the record. 

54 See supra 27. 

55 supra 8. 

56 In a previous steel case this year, I determined in minority views that a 
weaker dollar relative to the currency of tne exporting country makes threat 
less likely. See Certain Light-Walled Rectangular Pipes and Tubes from 
Taiwan, Inv. No. 731-TA-410, USITC Pub. 2169, March 1989 at 65. , 

57 The only trend to be analyzed regarding exchange rate movements is, that 
over the course of this investigation, the Canadian dollar has apprec·iated in 
real terms relative to the U.S. dollar (supra 9). This trend contradicts the 
notion of a threat of increased Canadian subject imports to injurious levels. 
There is also no basis on the record to predict how the Canadian dollar will 
fare relative to the U.S. dollar and the currencies of the non-subject 
countries on foreign exchange markets in the future. In addition, there is no 
basis in the record that there exists an imminent danger of material injury by 

(continued ..• ) 
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It could be argued from a threat standpoint, that the VRAs increase the 

likelihood of increased Canadian imports. That is, with potential supply from 

non-subject countries limited, there is a better chance that the Canadians 

will direct their efforts to the U.S. market. Based on the record in these 

cases and under current conditions, there is not an imminent danger that the 

VRAs will become binding or restrict supply from the non-subject countries in 

the foreseeable future. In 1988 the largest importer of new steel rails, 

Japan, filled only 65% of its ceiling and the European Community, which had a 

slightly smaller U.S. share than Japan, filled only 51% of its ceiling. 58 

I note that over the period of investigation, the ratio of U.S. exports 

to total shipments for the Canadian producer; Algoma, increased substantially 

57 ( ••• continued) 
reason of the subject imports from Canada, irrespective of potential exchange 
rate changes or even if in real terms, relative exchange rates between the 
countries participating in the U.S. market remain unchanged. In this decade 
the domestic steel industries' fortunes have been heavily influenced by both a 
substantial appreciation and a subs.tantial depreciation of the U.S. dollar. 
The Commission has recognized this in several Section 332 of the Tariff Act of 
1930 investigations. 

See U.S. Global Competitiveness: Steel Sheet and Strip Industry, Inv. No. 332-
231, USITC Pub. 2050, January 1988, pages 3-31 to 3-41, Annual Survey 
Concerning Competitive Conditions in the Steel Industry and Industry Efforts 
to Adjust and Modernize, Inv. No. 332-209, USITC Pub. 2115, September 1988, 
pages 36-7, The Effects of the Steel Voluntary Restraint Agreements on U.S. 
Steel-Consuming Industries, Inv. No. 332-270, USITC Pub. 2182, May 1989, pages 
10-11, Conditions of Competition between Certain Domestic and Imported 
Fabricated Structural Steel Products, Inv. 332~181, USITC Pub. 1601, November 
1984, page 47, The Effects of Semifinished Steel Imports on the U.S. Iron and 
Steel Scrap Industry, Inv. No. 332-195, USITC Pub. 1692, May 1985, pages 23-5, 
The Effects of Restraining U.S. Steel Imports on the Exports of Selected 
Steel-Consuming Industries, Inv. No. 332-214, USITC Pub. 1788, December 1985, 
pages 41-47, and The Western U.S. Steel Market: Analysis of Market Conditions 
and Assessment of the Effects of Voluntary Restraint Agreements on Steel
Producing and Steel Consuming Industries; Inv. No. 332-256, USITC Pub. 2165, 
March 1989, pages 7-14 to 7-18. 

58 Rgport at A-77, Table 14 and memo EC-M-312. 
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from 1986 1988, but decreased in the interim periods from 24.5% in interim 

1988 to 18.6% in interim 1989. 59 This means that the U.S. market had become 

more important to Algoma, but is now of lesser importance. 

The Commerce Department's LTFV finding was based on the period from 

April through September of 1988. Commerce relied upon best available 

information, supplied by the petitioner, to construct a fair market value in 

Canada based upon the costs of production. Based on the petitioner's 

contribution to the record, over the six month period in 1988 Algoma lost 

considerable money in the U.S. market. 60 It would be speculative to predict 

any increased imports from Algoma to the U;S. market under these conditions, 

without other evidenc~ suggesting a business incentive for Algoma. 61 I note 

the declines in Algoma's imports to the U.S. in the interim 1989 period. 62 

I recognize that the Commerce Department did find countervailable 

subsidies regarding the Canadian producers other than Algoma. 63 However, in 

59 See memo INV-M-088, Table 13a. 

60 Report at A-17-18. The Commerce Department relied upon a cost based 
dumping margin, based upon evidence supplied by the petitioner. The weighted 
average margins· were determined at 38.79% for Algoma (the fair market value in 
Canada included a statutory 8% profit) , meaning that the prices Algoma 
received in the U.S. dtiring this period were estimated to be substanti~lly 
below their costs of production, which included a statutory maximum of 10% for 
GS&A expenses (although the petitioner's estimates were higher), and adjusted 
for taxes, U.S. credit expenses, and packing. See Federal Register, Vol. 54 
No. 148, Thursday August 3, 1989, page 31985. 

61 See Transcript at 111-8. The respondent provides compelling testimony 
that neither Algoma or Sysco have a logical business incentive or opportunity 
to expand, or perhaps even maintain current levels of U.S. sales through 1990. 

62 supra 59. 

63 Report at A-17 and appendix B. 
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1988, the dominant Canadian producer in the U.S. market was Algoma. 64 

Since 1986, Canadian capacity has remained constant. Capacity 

utilization decreased from 1986 to 1988, but is up considerably in the interim 

1989 period from the interim 1988 period. There has also been a large 

reduction in inventories of the subject imports in Canada. 65 Inventories of 

the subject imports in the U.S, are up considerably, but represent a 

relatively small share of U.S. total consumption. 66 The record does not 

support that there is a potential for product shifting in Canada. 

Given the relatively small import penetration levels, a lack of basis in 

the record from which to assume that they will increase to an injurious level 

(especially when one takes into account the weaker U.S. dollar relative to the 

Canadian dollar, the increased domestic market share in the U.S. market since 

the investigation began and the nonbinding VRAs), the lack of present price 

suppressive effects of the subject imports and no basis on the record for this 

to change in the foreseeable future, the relatively small inventories of the 

subject imports in the U.S. in relation to U.S. consumption, the reduced 

subject inventory levels in Canada, and the lack of a basis for potential 

product shifting, I find that the domestic industry is not threatened with 

material injury by LTFV and subsidized imports from Canada. 

For the foregoing reasons, I find that the domestic industry producing 

new steel rails is not materially injured or threatened with ~aterial injury 

by less than fair value and subsidized imports from Canada. 

64 

65 

66 

Id. at A-82, Memo Table 1. 

Id. at A-73, Table 13. 

Id. at A-67, Table 12 and A-21, Table 1. 
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Introduction 

.. Following preliminary determinations by the U.S. Department of Commerce 
. (9oll1merce) that imports from Canada of new steel rails 1 are being subsidized by the 
;Government of Canada and are being sold in the United States at less than fair value 
(LTFV), the U.S. International Trade Commission, effective April 18, 1989, instituted 
investigation No. 701-TA-297 (Final) under section 705(b) of the Tariff Act of 1930 (19 
U.S.C. § 167ld(b)) and investigation No. 731-TA-422 (Final) under section 735(b) of ~he 
Tariff Act of 1930 (19 U.S.C. § 1673d(b)). These investigations were instituted to 

·.determine whether an industry in the United States is materially injured, or threatened with 
material· injury, or whether the establishment of an industry in the United States is 
materially retarded, by reason of imports of such merchandise. , 

Notice of the institution of the Commission's final investigations, and of a public 
hearing to be held in connection therewith, was given by posting copies of the notices in 
the Office of the Secretary, U.S. International Trade Commission, Washington, DC, and 
by publishing the notice in the Federal Register of April 27, 1989 (54 F.R. 18168). 2 The 
public hearing was held in Washington, DC, on July 27, 1989; a list of witnesses 
appearing at the hearing is shown in appendix A. The Commission voted on these 
investigations on August 24, 1989, and transmitted its determinatfon to the Department of 
Commerce on September 8, 1989. 

1 For the purposes of these investigations, "new steel rails" include rails, whether or not of alloy steel, 
provided for in subheadings 7302.10.1020, 7302.10.1040, 7302.10.5000, and 8548.00.00 of the 
Harmonized Tatjff Schedule of the United States (previously classified in items 610.2010, 610.2025, 
610.2100, and 688.4280 of the Tariff Schedules of the United States, annotated). Specifically excluded 
from the scope of these investigations are imports of "light rails," which weigh less than 30 kilograms 
per meter (60 pounds per yard), such as are used in amusement park rides. "Relay rails," which are 
used rails that have been taken up from a primary railroad track and are suitable to be reused as rails 
(such as on a secondary rail line or in a rail yard), are also excluded. 

2 A copy of the Commission's notice appears in app. A. Commerce's notices are presented in 
app. B. 
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Background 

These investigations result from a petition filed by Bethlehem Steel Corporation, 
Bethlehem, PA, on September 26, 1988, alleging that an industry in the United States is 
materially injured or threatened with material injury by reason of subsidized imports and 
sales in the United States at LTFV of new steel rails from Canada. In response to that 
petition, the Commission instituted countervailing duty investigation No. 701-TA-297 
(Preliminary) under section 703(a) of the Tariff Act of 1930 (19 U.S.C. § 167lb(a)) and 
antidumping investigation No. 731-TA-422 (Preliminary) under section 733(a) of the Tariff 
Act of 1930 (19 U.S.C. § 1673b(a)) and, on November 14, 1989, unanimously detennined 
that there is a reasonable· indication that an industry in the United States is materially 
injured or threatened with material injury by reason of imports from Canada of the subject 
new steel rails. 3 

3 A copy of the Federal Register notice of the Commssion's preliminary determination appears in 
app. A. 
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Previous Commission Investigations 
Concerning Steel Rails 

There have been seven previous Commission investigations concerning steel rails. 
In October 1982 the Commission determined, pursuant to section 703(a) of the Tariff Act 
of 1930 (19 U.S.C. § 1671b(a)), that there was a reasonable indication that an industry 
in the United States was materially injured or threatened with material injury by reason of 
imports of steel rails from the Federal Repqblic of Germany, France, the United Kingdom, 
and Luxembourg, upon which bounties or grants were alleged to be paid (investigations 
Nos. 701-TA-191-194 (Preliminary)). The Commission also determined, pursuant to section 
733(a) of the Tariff Act of 1930 (19 U.S.C. § 1673b(a)), that there was a reasonable 
indication that an industry in the United States was materially injured or threatened with 
material injury by reason of imports from the Federal Republic of Germany, France, and 
the United Kingdom of steel rails that were alleged to be sold in the United States at 
L TFV (investigations Nos. 731-T A-104-106 (Preliminary)). 4 

On October 21, 1982, representatives of the U.S. Government and the European 
Community (EC) concluded agreements with respect to imports into the United States of 
certain steel products from the EC (U.S.-EC Arrangement on Steel). The Arrangement was 
predicated upon the withdrawal of petitions and termination of all countervailing duty and 
antidumping investigations, and an undertaking from all petitioners not to file any petitions 
seeking import relief on the Arrangement products during the period in which the 
Arrangement was in effect. s Pursuant to the stipulations· of the Arrangement the petitions 
were withdrawn and there were no final investigations. 

4 Steel Rails from the Federal Republic of Germany. France. the United Kingdom. and 
Luxemoourg: Invs. Nos. 701-TA-191-194 (Preliminary) and 731-TA-104-106 (Preliminary), USITC 
Publication 1301, October 1982. 

s Certain Steel Products from Belgium, France, the Federal Republic of Germany, Italy, 
Luxembourg, the Netherlands and the United Kingdom; Termination of Countervailing Duty and 
Antidumping Investigations, Federal Register, Vol. 47, No. 210, Oct. 29, 1982. 
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The Product 

Product description 

The imported articles that are· the subject of these investigations are new steel rails. 
The Explanatory Notes to heading 7302 of the Harmonized Tariff Schedule of the United 
States (HTS) indicate that rails are hot-rolled steel products of either narrow or normal 
gauge, in any lengths and cross-sectional shapes, for railway and tramway applications, 
overhead cranes, and similar uses. Standard rails are further distinguished by the 
applicable stc:ttistical reporting numbers as weighing over 30 kilograms per meter, and 
the latter are called relay rails or rails for re-rolling. There are separate breakouts for new 
and used rail. Relay rails and rails for re-rolling are excluded from the investigations. 
Rails having a nominal weight of 30 kilograms or less per meter are referred to as light 
rails and are also excluded from the investigations. 

Rails in the American market are produced to American Railway Engineering 
Association (AREA) ·standards for chemical composition, hardness, and size/proportional 
tolerances. They are designed with a head for wheel treads and for guiding wheel flanges, 
a web for girder strength, and a base for fastening the rail to its support (fig. 1). They 
differ according to size and weight, metallurgical composition, and end use. · Rails are 
characterized as "standard" or "premium" on the basis of alloy content and hardness. 
Standard rails are made of carbon steel. Premium rails are those that have been heat 
treated (tempered) for increased hardness or those made from alloy steel, which is 
inherently harder and stronger than carbon steel. For the purposes of this report, the term 
"prime rail" is used to distinguish AREA-specification tee rail (both premium and standard) 
from industrial, relay, and other (crane, girder, and contact) rail. 

There are four common rail shapes: Tee, crane, girder, and contact (fig.I). Tee 
rails (so named because they resemble the letter "T") are the most common, and are used 
in opentrack construction; most mainline track sections are made with tee rails weighing 
between 115 and 140 pounds per yard. Mainline rails are now commonly produced in 
lengths of 78 to 82 feet (a recent change from the 39-foot length that was standard). 

Crane rails are similar in shape to tee rails, with variations in the shape and 
dimensions of the head, web, and base. Crane rails are designed to carry heavy 
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Figure I 
Rail shapes by type 

RAILS, JOINT BARS 
AND TIE PLATES 

Bethlehem steel rails are 
used to form a continuous 
runway of track to carry mov
ing wheel loads of railroad 
rolling stock. ovemead and 
gantry cranes. transit vehicles. 
and miscellaneous m1n1ng 
and industrial eou1pment 
Rails are designed with a 
he8d for contact with wheel 
treads and for gu1d1ng wheel 
flanges. a web for girder 
strength. and a base for bear
ing and for fastening the rail 
to its suppart For various 
loading conditions. the size 
and propert1on of the head. 
web. and base will vary 
All Bethlehem rails are 
manufactured at Steelton. Pa .. 
of superior Quality continu
ous cast steel. and can be 
furnished control-cooled. 
end-hardened. or fully heat
treated 
For more information on 
steelmak1ng for railroad rails. 
see page 1-15. 

The four general types of raii 
rolled by Bethlehem are 
Stllndard Tee Rails-Ratls 
having a nominal weight 
greater than 60 lb per yara 
and having a tee shaped 
configuration 
Crane Rails-Raits w1tn a 
shorter and thicker wet 
larger head. and thicker base 
than tee rails Crane ra11s 
usually carry very heav·, 
concentrated 1oads at s1ow 
speeds 
Girder Rails-Rails ro:1ec 
with a raised lip wh1cn pro
vides a channel for a moving 
wheel flange Girder rails 
are generally 1mbedded 1n 
pavement and the lip 
guards against pavement 
encroachment 
Contact Ralls-Rails used to 
conduct curTent for electric 
transit systems It is impartant 
that contact rails have a low 
electrical resistance. 
Joint blrs (also known as 
SPiice bars or fish plates) 
are used in pairs to bolt 
together the ends of abutting 
rails. The bars are I- or 
L-shaped and are attached in 
the web area of each side of 
the rail. 
Tie plates are placed under 
rails on wood ties to give the 
rails the desired cant. hold 
the rail to gauge. protect the 
tie. and distribute the wheel 
load to the tie. 
Details on rails. joint bars and 
tie plates are contained 1n 
this section. 

Source: Bethlehem Steel Corporation 
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concentrated loads at slow speeds, and are produced to the specifications of individual rail 
customers. Their principal use is on crane runways. 

Girder rails differ from standard and crane rails in that they are not symmetrical in 
section, having a beam-type base and a grooved head, together with a flange projecting off 
the grooved head to prevent encroachment by the pavement in which they are usually 
embedded. Tee and crane rails are produced to American Railway Engineer Association 
and Federal Railway Administration standards; girder rails are produced to American 
Society for Testing Materials (ASTM) standards. Their standard length is 60 to 62 feet. 

Contact rails, classified as electrical apparatus used for carrying electricity, do not 
resemble tee, crane, or girder rails, in that contact rails resemble the letter "I" and their 
use is not for bearing loads or providing a wheel runway, but for conducting electricity. 
It is important for contact rails to have a low electrical resistance. · 

Rails are further classified by a number of quality criteria, including hardness, 
chemical composition, and metal cleanliness. Hardness is the principal criterion by which 
wear may be analyzed---the harder a rail or rail head is, the longer its service life. 
Hardness may be achieved through metallurgy (e.g., adhering to strict tolerance levels in 
carbon, molybdenum, chrome-vanadium, or silicon levels), or through a tempering 
treatment. Cleanliness is a measure of the nonferrous inclusions in the rail, such as silicon 
or aluminum. Weight, measured by the industry in pounds per linear yard, is a function 
of height and thicknesses of head, web, and base of a rail; an increase in section weight 
provides improved section properties such as greater strength and additional headwear. 
Hardness and cleanliness are to a great extent achieved in the basic steelmaking process, 
whereas weight and shape are achieved in rolling operations~ 6 

6 The AREA sets the standards for premium and standard grade rails based on the Brinell Hardness 
Number, a standard measure of hardness. The determination is made by driving a small tungsten ball 
with a known force into the surface of the rail and measuring the diameter of the imprint. The imprint 
is then converted to a Brinell Hardness Number. To be acceptable under AREA standards, carbon rails 
under 115 pounds per yard must measure 248 minimum on the Brinell Hardness scale; those over 115 
pounds per yard, 285 minimum; and high-strength rails, 341-388. See app. C for an excerpt from the 
AREA "Specifications for Steel Rails," 1988 revision. 
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Manufacturing processes 

Rails are manufactured in steelmaking plants by batch-refining cold iron, scrap, 
limestone, and other refining agents in a basic oxygen furnace (BOF) or an electric arc 
furnace (EAF) to a desired chemistry. 7 After refining, the molten steel is tapped from the 
furnace into a large refractory-lined ladle, where further ref'ming and deoxidation of the 
steel occurs. The molten steel is also usually stirred with argon or nitrogen gas to promote 
homogeneous mixing of additives, to fine-tune the chemistry, and to float out additional 
nonmetallic inclusions. The ladle of steel is then processed through a continuous caster 
into blooms or poured into an ingot mold. Ladle metallurgy, vacuum degassing, and 
continuous casting improve yields and quality of the steel. 

Rails can be made directly from continuous-cast blooms or ingot-rolled blooms. 8 

In either case the rail section is hot formed by passing the product through a series of 
grooved rollers that progressively and gradually develop the rail into its desired contour 
and shape. In a typical mill, the bloom is roll-passed 10 to 15 times through a series of 
roughing, intermediate, and finishing stands (the total number of passes varies with the 
equipment used). After the rail exits the final pass, it is hot sawed to desired length, 
cambered, and allowed to cool to 750-1,000° F. It is then charged into an insulated 
cooling box and control cooled to 300° F. Control cooling helps eliminate hydrogen gas, 
which may cause internal fractures or ruptures in the rail. (The control-cooling process 
may be bypassed by eliminating hydrogen gas from the molten steel before casting the 
steel into blooms; the degassing process requires specialized equipment for maintairiing 
molten steel in a vacuum.) After control cooling for about 10 hours, the rail is unloaded 
from the control-cooling box, inspected for surface defects, and straightened by either a 
roller straightener or a gag press. The rail is then sawed to length and inspected. 9 

7 There are four U.S. and Canadian steelmaking companies involved in these investigations. Until July 
1989, one (Canadian) produced raw steel in an open-hearth furnace, but has since temporarily shut 
down and is moving to EAF-based production. One (Canadian) produces raw steel in a BOP, while 
the other two (U.S.) are EAF-based producers. 

8 One of the four producers in the investigations rolls blooms from cast ingots; the other three 
producers pour steel through continuous casters to produce blooms. 

9 During the entire railmaking process, various chemical, mechanical, and internal tests are perfonned 
to insure the quality of the product. 
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The rails may be heat treated (or tempered) to improve grain structure in the steel, 
increase head or overall hardness, and to improve wear capability. This also allows the 
substitution of less costly carbon rail for alloy rail. Heat treatment may involve heating 
the entire rail in a re-heat furnace, or the head only, by induction heating, followed by 
quenching (cooling by immersion in oil and/or water) of the heated portion. Head
hardened rails are believed to wear better than through-hardened rails because there is less 
stress on the web. A tempering process that is part of the production line ("on-line") is 
less costly than off-line tempering because of lower energy and process costs; head
hardening processes are said to be less costly than through-hardening for the same reasons. 

The Japanese producers Nippon Steel and NKK have an on-line tempering process, 
and have sold their "superrail" in the United States for several years. U.S. producers 
currently use off-line processes for tempering. CF&I produces a head-hardened rail using 
an off-line induction heating process based on licensed technology; and Bethlehem uses a 
re-heat furnace and oil quench process to produce a through-hardened rail. One of the 
Canadian producers, Algoma, applied for patent protection for its accelerated-water-cooling 
(A WC) process used to produce on-line head-hardened carbon steel rail in August 1982 
(patent granted in December 1984). At the same time the company developed a prototype 
of the process, but has not yet installed it for rail production. 10 11 The other Canadian 
producer, Sydney Steel, expects to produce head-hardened rail using an off-line process 
when it restarts production in late 1989. 

Uses and substitute products 

The service demands of a particular installation dictate tlie type of rail to be used. 
The principal engineering considerations are the type and wheel loads of the locomotives 
and cars to be used; the density and speed of traffic; and the physical characteristics of 
the line (e.g., track alignment, including degree of curvature, track gradients, and subgrade 
and ballast conditions). American railroads have upgraded mainlines and sections of 
mainlines with heavier track 12 in response to the new longer and heavier cars coming into 

10 ••• 

II * * * 
12 Since the steel from which any of the four rail types (as shown in fig. 1) would normally be 
produced is basically the same, the advantage of any one weight rail over another lies in the physical 

(continued ... ) 
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service (heavier axle loads and weights of cars and cargoes). In addition, U.S. railroads 
are using more heat-treated and alloy rail because of the longer useful life in comparison 
with standard carbon rail. 13 The railroads utilize various practices to prolong useful rail 
life as well, including the use of concrete ties, head grinding, rail and locomotive wheel 
lubrication, and the use of improved freight car trucks and suspension systems. 14 

The trend among the railroads is to purchase more heat-treated and alloy rail; 
however, given that heat-treated rail is less expensive than alloy rail, it dominates the trend 
among purchases of new rail. 15 There is also an emphasis on upgrading the quality of 
purchased rail, so that the specifications have become more restrictive with respect to 
hardness, steel cleanliness, and improved testing and inspection by the railmaking 
companies. 16 The railroads began demanding longer length. (80-foot versus 39-foot 
lengths), straighter (less upward curve throughout the length, less sweep on ends), 
ultrasonically tested, and harder/heavier rails during 1982-84. Several of the rail producers 
encountered difficulties at one time or another in producing to the revised specifications, 

12( ... continued) 
differences in each respective section. Each increase in section weight provides an increase in section 
properties. For example, 132 RE rail is 34 percent stiffer and 25 percent stronger than 115 RE rail 
and offers 13 percent more head metal (permitting additional head wear); and 140 RE is 48 percent 
stiffer and 30 percent stronger than 115 RE rail, with 28 percent more head metal. See, "Railway 
Track Materials," Steel Products Manual, American Iron & Steel Institute (AISI), October 1975. 

13 According to industry sources, the current ratio of purchases of ordinary carbon rail to heat-treated/ 
alloy rail is about 7:3. These same sources project that the ratio will change to 3:7 within the 
next 10 years as the railroads continue along the trendline of consuming more heat-treated rail. 
Bethlehem was reportedly sold out in 1988 for high-wear, heat-treated rail, with orders running full 
into the first quarter of 1989. See "1989 Rail Use Seen Equal to '88," American Metal Market, 
Jan. 24, 1989. 

14 "The Market Gets Rolling," Railway Age, November 1988. 

15 According to the petitioner, alloy premium rail costs about the same to produce as on-line head
hardened rail, while fully heat-treated (or through-hardened) rail costs substantially more to produce 
than does in-line head-hardened rail. Since there are no producers in North America currently using 
an on-line process, alloy rail may be less expensive than off-line head-hardened rail to produce. 

16 Questionnaire responses. For example, the 1988 AREA specifications are more stringent than the 
1986 specifications with respect to ultrasonic testing; both U.S. producers indicated that they have 
recalibrated or modernized the testing equipment used. 
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encountered difficulties at one time or another in producing to the revised specifications, 
or encountered startup problems following facility renovation or the installation of new 
equipment. 17 

Rails for domestic freight uses are customarily ordered to AREA specifications; several 
Class I railroads add their own modifications. The AREA specifications prescribe inter 
alia chemical composition, hardness, straightness and section tolerances, testing procedures, 
and rejectable conditions (see app. C). Specifications for export orders vary according to 
the purchasing railroad (and the country of importation), and may differ with regard to 
shape of the base, chemical composition, and weight (in general, railroads in South and 
Central America, Africa, and Asia purchase lighter-weight rails having bases that taper 
differently and whose chemical composition differs from AREA specifications). 

Standard tee rails are generally considered to be the basic rail of the railroad industry, 
and are commonly used on main and secondary tangent rail lines. Premium rails (alloy 
composition rail and/or fully and partially heat-treated rails) are used for heavy service, 
such as on curves and heavy use lines, because they possess greater resistance to abrasion 
and limit stress-induced plastic flow (shelling) above that of ordinary carbon rails of the 
same weight. Mainline track consists of rail designated RE (railway engineer) in the 
weight categories 100 pounds per yard and higher (more than 40 percent of mainline track 
currently weighs more than 130 pounds). Rail weighing under 100 pounds per yard is 

17 Bethlehem testified as to that company's quality problems associated with the startup of the 
continuous rail bloom caster in 1984, and the long-length rail facility in 1986 (problems pertained to 
straightness and section tolerances, see, "Prepared Q&A Testimony· of the Witnesses in Support of the 
Petition," Mr. Lewis, p. 8); the 1988 AREA specifications for ultrasonic testing have been suspended 
for about 1 year, allowing Bethlehem to comply. CF&I indicated a major process improvement caused 
the formation of hydrogen flakes in 1983 and 1984, affecting a minor amount of production (CF&I 
reportedly had the fewest problems). Although these problems may not have forced the railmakers to 
"requalify" per se with the railroads, both companies convinced the railroads that the problems had 
been solved, and accepted the return of shipped rail and responsibility for associated charges incurred 
by the railroads (see, "Prepared Q&A Testimony of the Witnesses in Support of the Petition," pp. 10-
12.) Algoma has stated that when that company began producing the longer-length rails, it had to 
"requalify" for sales to the Class I railroads; the form taken was submission of trackrail samples for 
testing and technical seminars to convince the railroads of Algoma's product quality (see, "Oral 
Arguments Before the USITC," Oct. 19, 1988, p. 96.). Algoma experienced a drop in sales to railroads 
in the United States and Canada (see, "Official Transcript of Proceedings," July 27, 1989, p. 104, Mr. 
Alex Stewart indicated that Algoma's exports to the United States fell from 55,000 tons per year in 
1979 to an average of 14,000 tons per year during 1982-85.). 
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used in secondary, spur, industrial, and municipal track systems. 18 Lighter rail sections 
are typically used in industrial yards. Spurs/side tracks may use 90 pounds/yard weight 
rails, but commonly use 100-115 pounds/yard weight rails. 

Most track now laid is of continuous-welded rail, and the use of 80-foot continuous
welded rails has superseded the bolted 39-foot rail sections due to the former' s lower 
installation costs. The railroads weld 80-foot rails together into quarter-mile-long sections 
of track at their own or contractors' weld plants and transport the strings to the job site 
on specially designed articulated trains. The use of continuously welded track has led to 
higher quality standards with regard to end straightness, butt-end angles, and metallurgical 
quality in the section. 

New rails that meet AREA specifications are referred to as "prime rails;" new rails 
that fail quality inspections for chemical or metallurgical specifications, size, surface 
imperfections, cosmetic, or other reasons, but which are otherwise usable for non-mainline 
applications, may be downgraded and sold as "industrial-quality rails." Since steel 
producers manufacture rails to the specifications of a firm order, industrial rails are a by
product of that production and specific order, and generally constitute less than 5 percent 
of rail production. Production of industrial rail (and its relationship to prime rail, 
expressed as a percentage of total production) varies with production variables and/or with 
changing technology. 19 A railmaking facility will sell industrial rail when the net receipt 
exceeds the costs of freight and handling and the replacement costs of scrap used in 
steelmaking. 

18 Municipalities purchase rail weighing between 90 and 115 pounds/yard, a weight range well below 
that used by the Class I railroads. A municipality would not purchase industrial rail because of liability 
concerns, and would tend not to purchase relay rail because its weight would make the rail unsuitable 
for light-rail transit systems. 

19 * * * has indicated that when the Class I railroads began specifying the longer rail lengths and 
higher Brinnell hardnesses in 1982-83, the company's product became uncompetitive vis-a-vis the 
Japanese "superrail" or * * * production * * *. After the company modified its production processes 
in 1984-85 to become competitive, it initially experienced a greater number of rejects than before the 
modification. Over time, the amount of industrial rail produced has declined. On the whole, * * * 
"production" of industrial quality rail has varied between **"' and *** percent of total rail production, 
but is consistent with the experience of* * *, which reported *** to *** pereent. Officials at * * *. 
CF&I's production of industrial quality rail has varied as well, but accounts for less than *** percent 
of total production. See, "Prepared Q&A Testimony of the Witnesses in Support of the Petition," July 
27, 1989, Mr. Binder, p. 19. 
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Since most rail is produced to an order, and the steel producers do not stock 
inventories of rails, it is unlikely that standard rail would be intentionally downgraded and 
sold as industrial rail to dispose of "inventory." 20 On the other hand, a rail producer 
might accumulate an inventory of industrial quality rails, waiting to see if they might be 
sold (or judging the market for replacement scrap). There can be a situation when the off
specification rail is of a weight or section for which there is simply no secondary market 
demand. In those instances the industrial quality rail most likely will be sold as re-roll 
rail (the head is cut from the web and rolled as a bar product) or scrap. 21 

. 

Industrial rail is generally purchase~ for applications where there normally is 
diminished rail traffic and speeds (e.g., track in the yards of industrial facilities and private 
sidings, and for limited use on Class II and m rail lines in their spurs and side tracks). 
Thus, to a limited extent, it competes with relay (used) rail. There are many instances 
where industrial. rail would not be used to carry wheeled traffic because of the possible 
liability should a derailment occur (at least one major railroad will not allow its 
locomotives to haul freight over industrial rail). 

The investigations found no single instance of a purchase by· a Class I railroad of 
industrial-quality rail. Financial considerations tend to favor lighter rail (which is usually 
relay rail) in industrial applications (e.g., on an industrial site, siding, off-mainline railroad 
spurs, and side tracks where slow speeds and infrequent use allow lighter rail). Industrial 
rails can be used to supplement relay track where low volume and low speed characterize 
usage. Because its industrial base is larger than that of Canada, the United States 
represents a better market for industrial rail. There are other uses for industrial rail in 
non-rail applications, such as guide tracks, posts, and light structural shapes. 

20 It is even less likely given • • •, and Algoma' s testimony -that industrial quality rails are drilled, 
rendering them unsuitable for welding; moreover, Algoma 's quality certificates for industrial quality rail 
are notated with stipulations regarding use and bolting. See, "Official Transcript of Proceedings," July 
27, 1989, Mr. Stewart, p. 146. 

21 "Prepared Q&A Testimony of the Witnesses in Support of the Petition," Mr. Lewis, p. 18. 
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U.S. tariff treatment 

At the legal (rate line) level, the U.S. tariff schedule does not distinguish new rails 
from used rails, or among types of rail, such as girder from standard tee, or crane from 
girder. It does differentiate between carbon and alloy steel rails and classifies contact 
rail differently from other types of rail. Industrial rails are not separately described. 
Imports of carbon steel rails are classified in HTS subheading 7302.10.10 and those of 
alloy steel are classified in HTS subheading 7302.10.50 22

• The current column I-general 
rate of duty for carbon steel rails is 0.3 percent ad valorem; for alloy steel rails it is 3.5 
percent ad valorem. Contact rails fall under HTS subheading 8548.00.00 and are subject 
to a 3.9 percent ad valorem column 1-general rate of duty. 

Imports from Caribbean Basin Economic Recovery Act countries and Israel (and from 
Generalized System of Preference-eligible countries under subheading 8548.00.00) are given 
preferential treatment, and are accorded a duty rate of free. The Canada-United States 
Free-Trade Agreement (FTA) provides for a staged reduction in duties to free within 10 
years. Current FTA duty rates for goods originating in the territory of Canada are 0.2 
percent ad valorem (HTS subheading 7302.10.10), 3.1 percent ad valorem (7302.10.50), 
and 3.5 percent ad valorem (8548:00.00). 

Voluntary Restraint Agreements concerning new steel rails 

Imports of rails have been subject to ex-tariff quantitative limitations under the 
voluntary restraint agreements (VRAs) negotiated with 19 countries and the EC (excluding 
Portugal and Spain, which negotiated separate agreements) since 1984. The VRAs 
succeeded the U.S.-EC Arrangement on Steel, expanding product and country coverage. 
All current suppliers of rails, except Canada, are subject to either a market share (in the 
case of the EC and Japan) or a quota agreement (in the case of Korea) limiting import 
quantities. The market share agreement with the EC provides for a category of rails 
separate from the more general category of structural products and limits imports to 8.9 
percent of apparent domestic consumption. The Japanese VRA provides for a separate 
subcategory of rails and rail products (e.g., tie bars, plates) limiting imports to 10.25 
percent of apparent domestic consumption. The VRA with Korea provides for a fixed 
quantity of 2,625 metric tons. 

22 An excerpt from the HTS is presented in app. D. 
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The VRAs do not distinguish between standard carbon steel rails and alloy steel rails. 
Overall, imports of carbon and alloy steel rails have declined, in pan replaced by imports 
of heat-treated carbon steel rails. Imports from Japan of head-hardened carbon steel rails 
rose from zero to 20,000 tons during 1984-88; 23 imports from West Germany fell from 
34,837 tons in 1986 to 15,502 tons in 1988; imports from France fell from 13,296 tons in 
1986 to 308 tons in 1988; and imports from the United Kingdom rose in 1986-87 before 
falling to 3,707 tons (all head-hardened rail) in 1988. 

23 "USA seeks rail imports from Japan," Metal Bulletin, Aug. 4, 1988. The article notes that NKK 
and Nippon Steel registered sales of heat-treated rails totaling 20,000 metric tons (mt) to Union Pacific, 
25,000 mt to Burlington Northern, 20,000 mt to Southern Railroad, 25,000 mt to Canadian Pacific, and 
3,000 mt to Canadian National during 1988. Most of t,he Japanese exports are heat-treated rails. 
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The Nature and Extent of 
Subsidies and Sales at L TFV 

On August 3, 1989, Commerce published in the Federal Register (54 F.R. 31991) its 
final countervailing duty determination that certain benefits which constitute subsidies 
within the meaning of section 701 of the Tariff Act of 1930, as amended, are being 
provided to producers, manufacturers, or ·exporters in Canada of new steel rail. 24 The 
estimated net subsidy was found to be 113.56 percent ad valorem for all manufacturers, 
producers, or exporters in Canada, except Algoma Steel Corp., which was excluded from 
the determination. The estimated net subsidy for Algoma was 0.24 percent ad valorem, 
which is de minimis. A separate estimated net subsidy was calculated for Algoma because 
its rate differed significantly from the country-wide rate. The period used by Commerce 
in its investigation was calendar year 1987 for Algoma and April 1, 1987 to March 31, 
1988, for Sydney. 

LTFV sales 

Also on August 3, 1989, Commerce published in the Federal Register (54 F.R. 31934) 
its final determination that new steel rails from Canada are being, or are likely to be, sold 
in the United States at LTFV, as provided in section 733 of the Tariff Act of 1930, as 
amended. 25 The period of Commerce's LTFV investigation was April 1, 1988, through 
September 30, 1988. 

In its final determination, Commerce compared the U.S. price with the foreign-market 
value. Furthermore, Commerce determined that the use of best information available was 
appropriate for foreign-market value. As best information available, Commerce used the 
constructed values for certain types of new steel rail. These constructed values were 
developed from costs presented in the Petitioner's allegations of sales below the cost of 
production. 

24 A copy of this notice appears in app. B. 

25 A copy of this notice appears in app. B. 
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The estimated weighted-average margins were determined to be as follows: 

Manufacturer/Producer/Exporter 

Algoma Steel Corp. Ltd. . . . . . . . . 
All others ................ . 

Weighted-average margin 
(In percent} 

38.79 
38.79 

Commerce directed the U.S. Customs Service to continue to suspend liquidation of 
all entries of new steel rail from Canada that are entered or withdrawn from warehouse 
for consumption on or after March 13, 1989, the date of publication of the preliminary 
determination in the Federal Register. Customs will continue to require a cash deposit or 
posting of a bond equal to the estimated amounts by which the foreign-market value of 
new steel rails from Canada exceeds the United States price. 
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The Domestic Market 

U.S. consumption 

Data on apparent U.S. consumption of new steel rails are presented in figure 2 and 
table I. Both the figure and the table present consumption for prime rail, industrial rail, 
other rail (i.e., crane, girder, and contact rail), and total consumption of all new steel rail. 

Total apparent consumption of new steel rails declined 8.4 percent from 1986 to 1987 
and increased *** percent from 1987 to 1988 on the basis of data presented in the table. 
For the entire period, 1986 through 1988, apparent consumption decreased * * *, by *** 
percent, from 590,841 to *** tons. Prime rail consumption declined 10.2 percent from 
1986 to 1987, but increased *** percent from 1987 to 1988. Industrial rail consumption 
declined by 4.2 percent from 1986 to 1987, but increased *** percent from 1987 to 1988. 

Figures 3a, 3b, and 3c present market share data for U.S. producers, imports from 
Canada, and all other imports, by rail types. At the request of counsel for the Petitioner, 
U.S. steel rail producers' selected data for 1984 and 1985 are presented in appendix E. 

U.S. producers 

There are currently two U.S. producers, both publicly owned companies: Bethlehem 
Steel Corp. (Bethlehem), and CF&I Steel Corp. (CF&I). Their domestic railmaking 
operations in the United States are as follows: 26 

Bethlehem produces steel rails at its Steelton, PA, plant. 27 The company has 
modernized the plant several times. It eliminated the blast furnaces and coke ovens in 

26 Based on public documents, including Steel Industry Data Handbook, The US 1987, 33 Metal 
Producing; and Iron and Steel Works of the United States and Canada, 1984, American Iron and Steel 
Institute. Information is supplemented by questionnaire responses where noted. 

27 Bethlehem closed its rail mill at Lackawana, NY, in 1977, although it continues to melt raw steel 
and roll bar products at that location. 
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Figure 2 

Apparent U.S. consumption of new steel 
rails, by rail types, 1986-88 * 
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Table 1 
New steel rails: U.S. rail mills' shipments, U.S. imports, U.S. exports, and apparent U.S. 
consumption, by rail type, 1986-88, January-March 1988, and January-March 1989 

(In shqrt tons) • .. 

Januar'{..-March-
·/tem 1986 1987 1988 .. 1988 1989 

U.S. rail mills' 
shipments: 11 

Prime rail 425,586 385,630 ••• ... • •• ..... 
Industrial rail 13, 162 8;393 ••• ... ... . . . · ... 
All other rail 21 . . . . . . 8,357 7;551 ••• ... ••• 
Company transfers 14128 20990 ••• ... • •• . . . 

· Te>tal 461,233 422,564 *** *** *** ......... 
U.S. imports from--

Canada: 3/ 
Prime rail ••• ••• ••• • •• .. . . . . . . . . 
Industrial rail ... ••• • •• • •• • •• . . . . . . 
All other rail *** *** • •• ••• ••• ...... 

Total *** *** *** *** *** ......... 
All other countries: ~/ 122,017 97,003 75,055 34,708 27,267 

Total all imports: 
Prime rail ••• *** ••• • •• ... 
Industrial rail ••• ••• • •• • •• 
All other rail . . ••• *** ••• ... 

Total *** *** *** *** ..... .; ...... 
U.S. expons §./ 1,563 5,189 *** *** ....... 
Apparent U.S. consumption: 

Prime rail ••• ••• ••• ••• ......... 
Industrial rail ••• • •• ••• • •• ....... 
All other rail ........ *** • •• • •• *** 

Total 2f *** *** *** *** ......... 
1f Compiled from data submitted in response to questionnaires of the U.S. International Trade 
Commission. 
y Includes crane, girder, and electrical rail. 

• •• 
• •• 
••• .... 
*** 

• •• 
• •• 
""" 
*** 

~I Compiled from Canadian producers' export shipments to the United States based on data submitted by 
counsel for respondents. 
~I Compiled from official statistics of the U.S. Department of Commerce. Imports from all other countries, 
except Canada, are believed to be prime rails. 
§.I Compiled from data submitted in response to questionnaires of the U.S. International Trade 
Commission. All U.S. exports are believed to be prime rails. 
§I This total includes company transfers of the U.S. mills. Company transfer data were not distinguished 
by rail type, therefore these shipments could not be separated for this table. 
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Figure 3a 

Market shares of the new rail 
* market, 1986-88 

Marlcet share (in percent) 

1986 1987 1988 

Source: Table 1 

* These data are confidential. 

A-22 Public Report 

>•· ~;$;~~~~~\ .</ .•.•.•..•...... ·· ·. 
Lo ~~~~fut~~IJ······.·•············· · 
<1111 ~~~s~~~ · .. · 



United States International Trade Commission 

New steel rails from Canada (Final) 

Figure 3b 

Market shares of the prime rail 
market, 1986-88* 

Marlcet share (in percent) 

1986 1987 

Source: Table I 

* These data are confidential. 
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Figure 3c 

Market shares of the industrial rail 
market, 1986-88 * 

Market share (in percent) 

1986 1987 1988 

Source: Table 1 

"' These data are confidential. 
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1960 by moving to a cold-charge, scrap and iron open-hearth operation. 28 Three electric
arc furnaces were installed during 1968-69, eliminating the open hearth; ladle metallurgy 
capability, allowing improved temperature and alloy control and lance stirring, was added · 
in 1982; and a three-strand continuous bloom caster was added in 1983. Various 
improvements have been made to the rail finishing equipment as well: Bethlehem installed 
a roller-straightener in 1978, ultrasonic testing (to confirm the internal quality of the rail 
in non-destructive ways), and other inspection equipment. The company started producing 
"double-length" rail (80 feet) in late 1986. During 1984-89, heat-treating capacity to 
produce a through-hardened rail was doubled. Planned investment projects total $40 
million and include installing a ladle furnace, vacuum degassing, and in-line head 
hardening. 

Bethlehem's annual continuous casting capacity is 1.329 million tons, its annual hot 
rolling capacity for blooms is 1.325 million tons, and its annual hot rolling capacity for 
rails is 1.16 million tons. 29 Actual capability is lower than these rated capacities, and 
depends upon raw steel output (which in tum is a function of how many of the EAFs are 
utilized), as well as rolling and finishing schedules. Not all three furnaces are being used 
at the · present time, reducing melt capacity. The company allocates melt and rolling 
capacity roughly equally among blooms and billets for the merchant market, pipe, and rail. 
Thus, capacity is said to be about 400,000 tons per year for rails from cast blooms. 30 

The company produces an 80-foot (and shorter lengths) ordinary and through-hardened 
carbon steel rail. It is investigating several processes that would allow it to go to an on
line head-hardening process to supplement or replace the through-hardening process. It is 
the only facility in the country that rolls girder rails and girder guard rails; it makes 
contact rails and crane rails as well. 

28 This involved melting cold iron and steel· scrap in an open-hearth furnace. Since the Steelton facility 
was built in the 1860s, the open hearth was presumably already on the site and did not require 
construction. See "Prepared Q&A Testimony of the Witnesses in Support of the Petition," July 27, 
1989, Mr. Lewis, p. 1. 

29 Iron and Steel Works of the United States and Canada, 1984, American Iron & Steel Institute, p. 
44, based on 20 turns (or work shifts) per week. 

30 Steelton Blooms, Bethlehem Shape and Rail Products Div., product catalog. According to 
Bethlehem's questionnaire response, primary (raw steelmaking) capacity for all products at Steelton 
is • • •. Practical capacity for making new steel rails is • • •. 
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CF&I produces steel rails at its plant in Pueblo, CO. Its steelmaking is EAF-based, 
and rails are produced by continuous casting of ingots and rolling on a universal mill. 
The company has retrenched operations since 1983, decreasing melt capacity by more than 
50 percent to 800,000 tons per year, while retiring 4 blast furnaces, a coke battery, and 
2 BOFs. Peripheral holdings such as land, water, and coal mining rights were sold, and 
product lines outside the rail niche were reduced or discontinued. Employment dropped 
from 6,000 workers 'in 1983 to 2,100 workers in 1987. 

At the same time, CF&I modernized by adding capacity to its two EAFs, a ladle 
treatment center and argon stirring (allowing fine-tuning of the quality of the raw steel), 
and a continuous caster. Previous improvements to the rolling and finishing equipment 
allowed the company to become one of the first in North America to produce long-length 
80-foot rails; ·these included a computer-controlled 45-inch blooming mill, 36-inch 
breakdown mill, intermediate roller, controlled cooling boxes, roller straightener, and new 
enders and drills. The company completed the installation of a rail-hardening facility in 
1986. 

Annual rail rolling capacity on its universal mill is 1.25 million tons, 31 but is, of 
course, limited by melt capacity. 32 It produces a 78-foot, high-silicon carbon rail and a 
premium alloy rail of chromium-molybdenum. CF&I licensed a patented process from 
BHP, an Australian conglomerate, for off-line head hardening via induction heating and has 
produced a head-hardened standard AREA rail in 80-foot lengths since 1986. CF&I owns 
a weld facility adjacent to its steel rail making facility and has contracted welding services 
to the railroads. 33 

There were several other U.S. producers in recent years. Wheeling-Pittsburgh (W-P) 
broke ground in 1979 and began rail production on a new combination raiVstructural mill 

31 Iron and Steel Works of the United States and Canada, 1988, AISI. 

32 According to the firm's questionnaire response, CF&I's raw steelmaking capacity is *"'* tons and 
its rail-making capacity is estimated to be ••• tons. 

33 •• •. 
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at Monessen, PA, 34 in July-September 1981. It still is the newest rail rolling mill in the 
United States. 3s The company brought a 5-strand Mannesman-DeMag continuous bloom 
caster on line in the second quarter of 1983, with an annual casting capacity of 840,000 
tons. 36 The rolling capacity of the mill was 400,000 tons annually for rails, tie-plates, and 
wide-flange beams 37 (the Economic Development Administration (EDA) projected full 
production in 1984-85 of 282,000 tons of rails and 64,000 tons of plates). 38 The company 
was capable of rolling "double-length" tee rails up to 82 feet in length, as well as 
producing an alloy premium rail. 

When the EDA publicly announced W-P's application under section 702 of the Public 
Worlcs and Economic Development Act, both of the other two competing rail manufacturers . 
raised "strong objections," arguing inter alia, that the rail mill would increase the· ... 
production of goods at a time when there was not sufficient demand for them, thereby -· 
violating section 702 provisions. 39 

The decision to cease production was made in December 1986; shipments stopped 
in April 1987, about 2 years after W-P entered bankruptcy proceedings (in addition, a labor 
strike caused production to cease between July and October of 1985, although the company 
covered sales from inventory). Of the existing inventory of rails (about 100,000 tons), 
approximately *** percent was sold directly to several Class I railroads for approximately 

34 There were covenants imposed in the Guaranty Agreement that prohibited the conversion of the 
rail rolling mill to produce any other product such as wide-flange beams during the first 30 months 
after acceptance of the Guaranty Agreement. See, Section 702 Study on Wheeling-Pittsburgh Steel 
Corp., Rail and Tie Plate Production, Economic Development Administration, U.S. Dept. of Commerce, 
August 1979. Although the rolling mill is a universal mill, additional investment would have been 
entailed to achieve production capability outside of rails, and none was contemplated at the time. 

33 The rolling mill at Monessen is a state-of-the-art universal mill, and almost completely computer 
controlled. See, "Prepared Q&A Testimony of the Witnesses in Support of the Petition," July 27, 
1989, Mr. Lewis, p. 3. 

36 Directory of Iron and Steel Works of the United States and Canada, 1984, AISI. 

37 Ibid. 

38 Section 702 Study on Wheeling-Pittsburgh Steel Corp., Rail and Tie Plate Production, U.S. 
Department of Commerce, August 1979. 

39 Section 702 Study, citing letters from counsel for CF&I and Bethlehem; U.S. Steel also opposed 
expansion of domestic capacity. 
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*** per ton; the remaining *** percent was sold to A&K Railway Materials. 40 41 With 
regard to disposition of the Monessen facility following W-P's bankruptcy petition, 
ownership of the rail rolling mill was returned to the EDA, a part of Commerce, which 
had guaranteed. construction bonds of about $100 million to build the mill. Bethlehem 
purchased this part of the facility for $20 million and assumed the environmental clean
up costs, about $600,000, at yearend 1988. Sharon Steel bought the steelmaking assets at 
the Monessen facility (the coke ovens, blast furnace, and caster), in the second quarter of 
1988. 

There are two other companies that produce or produced steel rails. One is Steel of 
West Virginia, which started up in the third quarter of 1982. This company only 
manufactures rails weighing under 60 pounds (and most commonly weighing between 15 
and 25 pounds) per yard, for the mining and quarrying industries. It produces light rails 
on a bar mill and rolls assorted special shapes, and does not have the capability of 
producing standard rails at the present time. 

The other company is U.S. Steel (USS), 42 which produced standard tee rails of 39 
feet in length at its facility at Fairfield, AL, through the end of 1981. USS ceased 
production at Fairfield at that time, and, although the company planned to resume 
production at what were basically new facilities located at its Gary Worlcs, South Chicago, 
IL, it never did. The company has stated that rail sales in 1984 were based on inventory. 
USS produced heat-treated and alloy premium rails. Part of the finishing equipment at 
Fairfield was sold to Algoma and the remainder of the rail rolling mill has been sold to 
Sydney; both purchasers are Canadian rail producers. 

U.S. importers 

The U.S. Customs Service identified about 30 significant importers of steel rails from 
Canada. * * * are believed to be the sole importers into the United States of new steel 
rails from Canada. All of the other importers of record brought in used rail and scrap rail. 

40 "Prepared Q&A Testimony of the Witnesses in Support of the Petition," July 27, 1989, Mr. 
Lewis, p. 21. 

41 See U.S. importers' inventories section for a further discussion of this transaction. 

42 U.S. Steel changed its corporate name to USX Corp. on July 9, 1986, to reflect diversification 
into non-steel businesses (primarily the purchase of Marathon Oil). 
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Both importer and purchaser questionnaires were issued in these final investigations. 
Questionnaires were sent to the two Canadian producers of new steel rails, U.S. importers 
that were believed to sell new rails, and to the 16 U.S. Class I freight-hauling railroads 43 

that were believed to be the principal end users of new steel rails. The Class I railroads 
reportedly account for more than 90 percent of total U.S. rail freight revenues. In addition 
to the Class I railroads, there are about 500 unregulated Class II and Class Ill railroads 
that may purchase some new rail. The· Commission did not send questionnaires to Class 
II or Class III railroads in either the preliminary or final investigations. 

Questionnaire responses were received from the Canadian producers, from the principal 
importers of new steel rails, and from many of the Class I railroads that are the principal 
end users of new steel rails. 

Marketing considerations and channels of distribution 

In the U.S. market, sales of new steel rails by domestic producers and importers or 
distributors are primarily made to end users. During 1985-88, over 95 percent of all 
domestically produced steel rails went to railroads for maintenance and construction, with 
the remainder going to service centers, distributors, and the export market. The largest 
end-user market was the rail transportation industry, which accounted for more than 93 
percent of domestic shipments during this period. Most steel rails consumed domestically 
are for the replacement, or upgrading, of worn track. Rail consumers are increasing their 
demand for high-quality rail, consequently there is an increased use of head-hardened or 
through-hardened rail for mainline use. Several purchasers maintain that there is sufficient 
domestic capacity to supply domestic consumption of standard rail, but not enough to 
supply the market demands for head-hardened or premium rail. 

Within the broad category of the rail transportation industry there are significant 
differences in customer perceptions of prime rail, relay rail, and industrial quality rail, as 
well as differences in the marketing and distribution channels between prime rails and 

43 The Association of American Railroads classifies those freight-hauling systems with annual operating 
revenues of at least $87.9 million as Class I railroads. The 16 Class I railroads are: Atchison, Topeka 
and Santa Fe Railway Co.; Burlington Northern Railroad Co.; Chicago and North Western 
Transportation Co.; Consolidated Rail Corp.; CSX Transportation, Inc.; Denver and Rio Grande Western 
Railroad; Florida East Coast Railway; Grand Trunk Corp.; Guilford Industries; Illinois Central Railroad; 
Kansas City Southern Railway; Missouri-Kansas-Texas Railroad; Norfolk Southern Corp.; Soo Line 
Railroad; Southern Pacific Transportation Co.; and Union Pacific Railroad Corp. 
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industrial rails. In general, prime rails are sold directly by the rail producers to the 
railroads (foreign producers tend to use agents in the United States), whereas industrial rails 
tend to be sold via distributors or other middleman merchants. 44 The Federal Railroad 
Administration's track records requirements act as a deterrent to the use of industrial 
quality rail anywhere in a railroad's track system, and inhibit the use of relay rail. 4

' In 
addition, the Class I railroads prefer to maintain input into the production and quality 
control processes, which they can only do at a producer's facility. 

The Class I railroads prefer to purchase directly from the producer for cost reasons 
as well. In addition, municipalities cannot purchase industrial rails, but may purchase relay 
rail depending upon the amount of wear and projected usage. Industrial rails compete on 
a price basis with steel scrap and relay rails, and are sold at a discount of 50 percent to 
75 percent of the value of new prime rail. 46 

Sales are made via a bidding process in the case of both the railroads and the 
municipal transit authorities. Both systems utilize pre-qualification requirements in terms 

44 The investigations did not discover a single instance of a sale. of industrial quality rail to a Class 
I railroad. Relay rail tends to be cascaded (taken up and re-laid on lesser used sections) within the 
same railroad or sold to a distributor who merchants it onward. Sydney Steel uses a distributor for 
sales of all of its rail in the United States. However, the other three U.S. and Canadian producers tend 
(there are limited exceptions) to sell prime rail directly to the railroads; Algoma, Bethlehem, and CF&I 
sell all their industrial quality rail through distributors. Both U.S. producers prefer not to sell to 
distributors and to deal directly with the major railroad lines; they have, on occasion, sold prime rail 
to distributors, but these transactions are a negligible portion of their production and sales. European 
and Japanese producers sell prime rail to the railroad lines through their sales agents in the United 
States, and there do not seem to be any shipments of industrial quality rail from Japan or Europe. 
Reasons for using the services of a distributor are tied to quality and transaction sizes: the distributor 
is better suited to handle difficult transactions, where barter or countertrade is mvolved (e.g., 
exchanging relay for industrial rail) or track services are to be provided. Second, the lot sizes are 
smaller, individual rails must be sorted for quality and length, and the rail producer apparently is not 
willing to handle such operations. Third, there is a qualitative element in that the rail producer does 
not want to sell off-specification merchandise, so it would prefer to channel those sales through a third 
party. 

4
' Although one Class I railroad engineering department might consider purchasing industrial quality 

rail, it has never done so * * *. Several other Class I railroads stated they would not purchase 
industrial quality rail for legal liability reasons; the lines do not want it on hand for fear it would find 
its way into mainline track (see, Prehearing Brief of the Petitioner, July 20, 1989, pp. 133-34; in 
particular, * * * ). 
46 "Official Transcript of Proceedings," July 27, 1989, Mr. Lewis, p. 20. 
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of material specifications (including whether the rails may be new or used), ongm of 
manufacture, and bidder; some distributors may be requested to bid. Each quote is made 
with a specific price for a specified quantity, quality, and shipment schedule on a delivered 
basis (or f.o.b. producer's/distributor's facility with a freight allowance factored into the 
quote). 47 The Class I railroads request written or verbal bids directly from qualified 
producers and some distributors, and negotiate directly with the most competitive following 
submission of the bids. 

Purchases are usually negotiated in one or more rounds with the railroad splitting up 
the tonnages and bidding among several sellers between grades, and using one quotation 
to effect improvement in another. Railroads currently purchase more on the basis of spot 
quotations and smaller tonnages than previously, when the practice was to order rail up to 
1 year in advance. Class II and III railroads purchase both new and used rail on the 
open market via negotiated bidding and through distributors. None of the rail producers 
sell relay rail. From the standpoint of a bid situation, although the rail producers may 
infer which other company may be submitting bids, the producer really does not know, and 
the purchaser uses his buying strength and rumor to drive the best bargain he can. 

The majority of tonnage is negotiated and purchased during the second quarter through 
September for deliveries during the third, fourth, and first calendar year quarters (exact 
delivery times depending upon work schedules). Transit authorities normally conduct open 
bids with material specifications, service, price, prior history in manufacturing (or delivery 
performance) as determinants for pre-selection; suppliers that prequalify are then asked to 
submit a sealed bid. An additional pre-selection item is compliance with Federal "Buy 
American" criteria (in instances of Urban Mass Transit Authority (UMTA) funding), or 
State mandated "Buy American" criteria (when UMTA funds are not irivolved); these either 
eliminate foreign sourcing entirely, limit the amount to a specified figure, or specify that 
the foreign source must be at least 10 to 25 percent, or more, lower in cost than the 
lowest available bid by a domestic producer. 

47 The chief engineer informs the purchasing department of the amount and weight of rail needed, 
and whether the work to be accomplished would require new rail or relay rail. The purchasing 
department prepares a formal bid, requesting offers from approved vendors. According to several 
questionnaire responses, one of the most important factors in selecting a vendor is the ability to meet 
the work schedule, i.e., delivery on time, and if prices are equal, time of delivery may be the 
controlling factor. In spot purchase situations to replace derailment-damaged track, time of delivery 
may be the only criterion. 
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Another important consideration in comparing terms and prices is the cost of 
transportation from producing plant to the nearest point on the railroad's own line. Of the 
16 Class I railroads, 7 purchase 65 to 70 percent of all new rails sold, with most purchases 
made for delivery west of the Mississippi River. Conversations with railroad officials 
indicate that delivery of the steel rail to their line is more important than where the 
railroad's weld facility is located. 48 Thus, a producer which has access to a major 
terminus or which is in proximity to several Class I railroads has a competitive advantage 
over another producer near only one line, or which must ship its rails further to reach the 
Class I railroads. 

Bethlehem owns its own shorthaul line, with close proxmuty, under 10 miles, to 
Conrail; freight costs for Bethlehem are estimated to be negligible to Conrail, whereas it 
would have to deliver to points in Ohio, Detroit, or Chicago to reach other Class I lines, 
at a cost of *** per ton. CF&I benefits from its proximity to four of the five western 
Class I railroads: Atchison, Topeka and Santa Fe; Burlington Northern; Denver, Rio Grand 
·and Great Western; and Union Pacific. (CF&I also owns a shorthaul line which transports 
rail to the lines at a cost of about *** per ton); Algoma's delivery costs are *** per ton 
for deliveries to Chicago and Detroit (where four of the Class I railroads terminate) by 
lake shipping, or *** per ton in the case of deliveries by rail through northern Michigan. 
Sydney's closest delivery point is in Maine on CSX's line, although the company could 
deliver by ship to one of the U.S. east coast ports. 

Consumption of rail is dependent upon new track programs (or rail line expansion}, 
maintenance, replacement or upgrading of existing roadbeds and lines, changes in track 
usage (e.g., transportation system changes), and funding for rehabilitation of track. The 
main considerations are the volume and tonnage of traffic on the lines, the revenues that 
the traffic generates, and maintenance of way and structures (which account for about 20 
percent of operating expenses). With high capital costs limiting some track improvement 
programs, there is a tendency to re-use old rails rather than buy new ones. In the United 
States and Western Europe, railway investments have slowed substantially, and more 
efficient use is being made of new rails and any available higher-quality old rails. Capital 
expenditures, of which purchases of new rail are a part, encompass spending for all rail 

48 According to several purchasing agents, the cost to the railroad of transporting rail on its own line 
is only a theoretical concept since no cash is exchanged (i.e .. the railroad does not pay itself rent for 
a transportation service it provides itself). and they do not really consider it when purchasing rails. 
See, "Official Transcript of Proceedings," July 27, 1989, p. 54, Mr. Binder (CF&I) and p. 147, Mr. 
Alex Stewart (Algoma). 
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programs, including purchases of locomotives and rail cars. The allocation of funds to 
purchase rails within the overall category fluctuates and there is evidence to indicate 
railroads' purchases of new rails will tend to be flat as more funds are spent on 
acquisitions of locomotives and cars. 49 

The following tabulation (also see fig. 4) shows revenues, income, retained funds, and 
capital expenditures for the 16 Class I railroads during 1980-88 (in billions of dollars): 

Net rallwa~ 
0Reratlng ORei'atlng Retained CaRltal 

Year revenue 11 Income~ funds exRendltures 

1980 ...... 28.258 1.339 1.842 3.238 
1981 ...... 30.899 1.361 3.137 2.751 
1982 ...... 27.504 0.742 2.003 2.168 
1983 ...... 26.729 1.838 3.645 2.985 
1984 ...... 29.453 2.537 4.350 4.121 
1985 ...... 27.586 1.746 3.067 4.485 
1986 ...... 26.204 0.507 2.005 3.645 
1987 ...... 26.622 1.756 3.388 3.076 
1988 ...... 27.934 1.980 3.784 3.546 

1J Revenue from freight haulage accounts for about 97 percent of operating revenue, and shows similar 
fluctuations from year to year, and a slight general decline. 

~ Net railway operating income is the remainder of operating revenues after deducting operating 
expenses, current and deferred taxes, and rents for equipment and joint facilities, but before recording 
non-operating income and fixed charges. 

The level of freight transportation demand in North America has been static. so The 
railroads are heavily dependent upon carriage of bulk commodities, such as coal, steel, and::.· 
grains (grain shipments by railroads hit new highs in 1987 and 1988 because drought 
across the midwest hindered shipments by barge). Intermodal container loadings, a low 
margin bQsiness, is the only consistently increasing sector. 51 Increases in revenues have 

49 "Comeback-Or Crisis," Railway Age, December 1988. 

so Railway Age, October 1986, p. 41. 

51 '"89 Outlook--Comeback-or Crisis," Railway Age, December 1988; and '"88 Review: Winning the 
Numbers Game," Railway Age, December 1988. 
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Figure 4 

Class I railroad operating revenues 
and miles of new rail laid, 1980-88 
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come from traffic innovations and heavier weights per car, and cost-cutting programs and 
lowered overheads have brought several railroads close to the Interstate Commerce 
Commission's definition of "revenue adequacy." ' 2 The railroad industry has spent more 
capital on expanding the locomotive and railcar/trailer fleets in the past several years. 

Purchases of new rail (or usable relay rail) are made pursuant to capital expansion 
programs and/or track maintenance programs. The first arises when a railroad is "rich;" 
the second arises irrespective of whether a railroad is "rich" or "poor," and is tied to the 
amount of tonnage moving over the tracks (for conventional rail, that generally would be 
500 to 600 million gross tons before rail defects, caused by headwear and fatigue, begin 
to require replacement). ' 3 Although traffic, measured in million-ton-miles per track, 
increased 50 percent during 1976-86, '4 it appears that today's rails are surviving more 
than twice the tonnage sustained during the last period of rebuilding in the 1940s, " 
mainly because of the longer service life of head-hardened rail and alloy rail. Railroad 
maintenance programs, particularly in-place head grinding and wheel flange and track 
lubrication also contribute to increased service life. 

The Staggers Act deregulated the railroads on October 1, 1980, liberalizing processes 
for abandoning and selling rail lines, and accelerating the spin-off of branch lines and 
mainline segments of Class I railroads. '6 The reduction in Conrail's total track mileage 
from 35,370 miles at the end of 1977 to 25,792 miles at the end of 1985 "' and the 
pruning of CSX's trackage from 27,500 miles to 15,000 miles ' 8 illustrate the trend, as 

'
2 Revenue adequacy is a return on invesbnent equal to the cost of capital, which is currently around 

12 percent. For 1988, several railroads will approach the threshold--Burlington Northern, Kansas City 
Southern, Norfolk Southern, and Union Pacific. See, '"88 Review: Winning the Numbers Game," 
Railway Age, December 1988. 

'
3 Brief filed by Soo Line Railroad Co., p. 11. 

,.. Railway Age, January 1986, p. 31. 

" Railway Age, September 1984, p. 66. 

'6 Railway Age, May 1986. 

,., Railway Age, March 1986, p. 33. 

'
8 "CSX: Making Tracks for Growth," Railway Age, January 1988. 
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does the reported intention of an eastern earner to reduce line mileage by 8,000 to 9,000 
miles between 1987 and 2000. s9 

The following tabulation (also see fig. 5) shows the road and track miles owned, and 
the tons of new rail and relay rail laid by Class I railroads (which accounted for 
approximately 83 percent of total railroad mileage in the United States) as of December 
31, during 1980-88: 

Miies of track Miies of road Tons of new Tons of 
Year owned 11 owned~/ rall lald ~/ relay rall lald 

1980 ....... 270,623 164,822 881,783 919,662 
1981 ....... 267,589 162, 160 800,340 972,199 
1982 ....... 263,330 159,123 502,718 1,018,212 
1983 ....... 258,703 155,879 538,597 778,240 
1984 ....... 252,748 151,998 647,782 900,000 
1985 ....... 242,320 145,764 496,039 781,304 
1986 ....... 233,205 140,061 456,066 681,640 
1987 ....... 220,518 132,220 377,282 661,248 
1988 ........ 213,699 127,555 359,963 516,359 

Net change 
(in percent) 
1980-88: ..... -21.0 -22.6 -59.2 -43.9 

1f Miles of track owned includes main tracks, yard tracks, and sidings. The decline in miles of road 
and track owned in part reflects the sale of Class I road and track to non-Class I railroads, which do 
not report to the ICC. 

'?J Miles of road owned represents the aggregate length of roadway, excluding yard tracks, sidings, and 
parallel lines of the Class I railroads. 

~I Replacement and additional track. There are 202 tons of 115-pound-per-yard and 232 tons of 136-
pound-per-yard rail per mile of tangent (straight) track. 

Source: American Association of Railroads. 

S9 Railway Age, April 1987, p. 48. 
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Figure 5 

New rail & relay rail laid, and miles of 
Class I railroad track owned, 1980-88 
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The differences between the markets for new and relay (or used) rail is further 
illustrated by usage patterns. On mainline track (over 20 million ton-miles per year), 
prime rail was laid 66 percent of the time as replacement track, and relay rail was laid 
34 percent of the time during 1984-88. 60 On less heavily traveled track (5 to 20 million 
ton-miles), prime rail accounted for only 25 percent, and on tracks where the usage is 
between 1 and 5 million ton miles, prime rail accounted for less than 8 percent. 

60 Preheating brief of the petitioner, July 20, 1989, p. 46. · 
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Consideration of 
Material Injury 

In order to gather data on the question of material injury to the U.S. industry 
producing new steel rails, questionnaires were sent to the rail mills listed in the petition. 
The aggregate data appearing in this section of the report are for the three rail mills that 
responded to the Commission's questionnaires. These mills are believed to have been the 
only U.S. mills producing new steel rails, over 30 kilograms per meter, during January 
1986 through March 1989. As indicated previously, additional data for 1984 and 1985 are 
shown in appendix E. 

U.S. capacity, production, and capacity utilization 

The Commission requested rail mills to provide data on their average-for-period 
practical capacity, 61 production, and capacity utilization for 1986-88, January-March 1988, 
and January-March 1989. These data are presented in figure 6 and table 2. 

Reported capacity declined 20.6 percent from 1986 to 1987 and *** percent from 
1987 to 1988 .. Capacity over the period 1986 through 1988 declined *** percent, from 
1,165,000 to *** tons. The January-March interim figures show an increase in capacity 
of *** percent in 1989 over that in the corresponding period of 1988. At an annualized 
rate, the 1989 capacity would equal *** tons, compared with 1,165,000 tons in 1986, 
representing a decline of *** percent. 

W-P halted steel production at its Monessen mill on April 30, 1987. Therefore, 1987 
and 1988 capacity, capacity utilization, and production figures reflect the withdrawal of this 
mill. According to Bethlehem's questionnaire response, the Monessen mill was not placed 
back on-line until 1989. Bethlehem's 1989 interim figures reflect the addition of*** tons 
(on an annual basis) of the Monessen mill's capacity. 

61 Practical capacity was defined as the greatest level of output a plant can achieve within the 
framework of a realistic work pattern. Producers were asked to consider, among other factors, a 
normal product mix and an expansion of operations that could be reasonably attained in their industry 
and locality in setting capacity in terms of the number of shifts and hours of plant operations. 
Reported data are for "rolling" capacity, without allowance for any melt capacity limitations. 

Public Report A-39 



United States International Trade Commission 

New steel rails from Canada (Final) 

Figure 6 

Practical capacity, production, and 
capacity utilization of U.S. rail mills* 

(millions of short tons) (percent) 
1.4 =="'"'====~=====~7==~ 70% 
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year 

· Source: Table 2. 
Note. - 1989 data annualized 
based on January-March information 
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* 1988 and 1989 capacity, production, and capacity utilization, data are confidential. 
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Table 2 
New steel rails: Practical capacity, U.S. production, and capacity utilization of rail mills, 
1986-88, January-March 1988, and Jariu.~ry-March 1989 

(In short tons). 

January-March-
Item 1986 1987 . 1988 1988 1989 

Average-of-period 
practical capacity: 11 

1,884,733 All products 1,915,009 ••• ••• • •• . . . . . . . 
New steel rails 1,165,000. 925,000 ••• • •• • •• 

Production: 
New steel rails 460,669 423,382 ••• ••• • •• 

Capacity utlllzatlon (percent): 
39.5 New steel ralls . . . . . 45.8 ••• *** *** 

11 Practical capacity was defined as the greatest level of output a plant can achieve within. the 
framework of a realistic work pattern. Producers were asked to consider, among other facitors, 
a normal. product mix and an expansion of operations that could be reasonably attained In their 
Industry and locality in setting capacity in terms of the number of shifts and hours of plant 
operations. Rail producers were reques.tect to supply capacity data based on rolling mill 
capacity, given a normal product mix. · 

Source: Compiled from data submitted· in response to questionnaires of the U.S. lntematlonal 
Trade Commission. 
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Production of new steel rails by U .S rail mills declined 8.1 percent from 1986 to 
1987, and increased *** percent from 1987 to 1988. Production increased *** percent 
from 1986 through 1988, from 460,669 to *** tons. The January-March interim figures 
indicate that production rose *** percent in 1989 over that in the corresponding period of 
1988. 

Capacity utilization increased from 39.5 percent in 1986 to 45.8 percent in 1987, and 
increased further to *** percent in 1988. From 1986 through 1988, capacity utilization 
increased by *** percent. The January-March interim figures indicate that capacity 
utilization decreased *** percent, from *** percent in 1988 to *** percent in the 
corresponding period of 1989. Again, both the increases and decreases from 1987 through 
interim 1989 were affected by the shutdown of Wheeling-Pittsburgh's Monessen plant in 
mid-1987 and its subsequent re-incorporation into Bethlehem's capacity beginning in 1989. 
Although Bethlehem incorporated the Monessen mill's capacity, the mill has had no 
production to date in 1989. Without the addition of the Monessen mill's *** tons of 
capacity, January-March capacity utilization would be *** percent. 

U.S. producers' shipments 

According to data collected from the Commission's questionnaires (presented in table 
3 and figure 7), total shipments of U.S. rail mills declined 8.4 percent from 1986 to 1987, 
and increased *** percent from 1987 to 1988. During the period 1986 through 1988, total 
shipmen~ increased *** percent, from 461,233 to *** tons. Shipments during the interim 
period January-March increased*** percent in 1989 over those in the corresponding period 
of 1988. The value of total shipments decreased 12.3 percent from· 1986 to 1987, and 
increased *** percent from 1987 to 1988. From 1986, through 1988, the value of total 
shipments increased *** percent, from $201.6 million in 1986 to *** in 1988. During the 
interim periods, the value increased *** percent in 1989 over that in the corresponding 
period of the previous year. 

lntracompany and intercompany transfers represented *** percent of aggregate U.S. 
producers' shipments in 1986, *** percent in 1987, *** percent in 1988, *** percent in 
interim 1988, and *** percent in interim 1989. Export shipments represented *** percent 
of total U.S. shipments in.1986, *** percent in 1987, *** percent in 1988, and *** percent 
in interim 1989; no exports were reported by U.S. producers in interim 1988. 
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Table 3 
New steel rails: Shipments of U.S. rail mills, by types, 1986~88. January-March 1988, and 
January-March 1989 · · 

. lntracompany · & intercompany . 
transfers ......•... 

·Domestic market shipments: 
. ·· Standard tee . . , ; . . . . 

Premium· ........ . 
Industrial . . . . . . , . . . 
All other .. ~ ...... . 

Subtotal ........ . 
Export shipments • . . . .. . . 

· · Jotal shipments . . .. 

1986 

1-4, 128 

341;107 
82,916 
13,162 . 
8351 

445;542 .· .• 
1563 . 

461,233 .. 

·• · 1ntr8C9mpany & intercompany . · · 
transfers ... , ... ~ . . · · 7,308 · 

Domestic market shipments: 
. Standard tee . .'. < . . . . 144,521 

· ...•... Premium .. . . • 41,701· 
Industrial . . . , • . . . : : . 2,505 

. 1987 1988 
·Januarv-March-
1988 1989 

Quantity (short tons) · 

. 20,990 ••• • •• 

295,076 ~·· ·-
85,365 ••• ••• 
. 8;393 • •• ••• 

7 551 ••• ••• 
.. 396,385' . ... • •• 

.5189 *** ••• 
422,564 *** *** 

Value (1.000 dollars) 

10;978 .... ·-
113;748 ••• • •• 

42;956 ••• ••• 
1,898 ••• ••• 

• •• 

••• ... ... 
• •• 
••• 
*** 
••• 

• •• 

• •• 
• •• 
• •• 

4'586 . ... ••• 
163, 188 ••• ••• 

_ All other ••.... , .. <.. "'."'-.,,....· 4,....6..,,..5,,..,9,....·_· _...,...,...,....,..,..,... ____________ __,*..,...** 
.. . . ·.subtotal·:.···:~--~··~ . ~ .. · ....... ·--=:.193,392 .. ·· ••• 

2648 ···•· ••• 
176.814 ..... . *** : ~tg~,)~~1:,:t& ·.·. ·. ·. ·./ ·· •·""'~0,,,..1""'.~~~~g;;..., ... -._ .. -..,.,,,,.~......,..-_..,._-.,..,,.,._ _______ ......,: ..... :: 

'l,i~panyi&lrn~mpany_ ................. > ....... ··•.-< ..... ·• -.... - __ ... ........ ...._ .................. u ..... m ... 1.-v. .... 'ali.,.u .... e .... fp......,.e._r .... sh ... o ... -rt ___ to .... n .... J _____ _ 

? transfers < , . • . ; . '. . • -$511. .i1. 
t)om8Stic mari<et.stllpmelits: ·. .·· .. ··- ( .••.• -- -

~~:",:i~~ .tee · .•.. \ : : •: · _ -·- ~~:~ •• 
_ ln~1,1stria1 , .< . . >~ , . 190;32 

$523.01 

. 385.49 
503.20 
226.14 

••• .... • •• 

••• ••• *** 
••• ••• • •• 
*** ••• ••• 

607.34 ••• ••• ••• 
411.69 ••• ••• ••• 

· -- All other •.. , . ~ ... ; . ...,..55,,...7.,...50.,....,...· __ ...,..,...,,--,...,,----___,-=----...,..,..,---__,,..,.,. 
. -· Subtotal . . . • . . . . . 434.06 

510.31 ••• ... ... 
418.43 *** ••• • •• 

Export shipments • -. . . . . ~588~.6.;..1=----~~~---""""--c-,..,...----------
Total shipments . . . . '437.13 

Source:· Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Figure 7 

Domestic market shipments of U.S. rail 
mills, by rail types~ 1986-88 * 

(1,000 short tons) 

Source: Table 3 

* 1988 data are confidential . 

. ~ .. 
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The unit value per ton of domestic market shipments (excluding transfers) declined 
5.2 percent from 1986 to 1987, increased *** percent from 1987 to 1988, and increased 
between interim periods by *** percent. 

U.S. producers' inventories 

Rail mills produce rails upon receipt of an order and consequently maintain few or 
no inventories. Sometimes the mills produce small production overruns or accumulate 
industrial rails and then sell such rails to distributors or whenever a suitable direct offer 
is received. The following tabulation presents U.S. rail mill's inventories based on 
questionnaire responses. 

Date 

As of: 
December 31--

1985 '?/ .... . 
1986 ..... . 
1987 ..... . 
1988 ..... . 

March 31-- · 
1988 ..... . 
1989 ..... . 

Inventories 
(short tons) 11 

*** 
4,165 
1,179 

••• 

••• 
••• 

Share of rail mills' domestic 
shipments during the preceding 
period (In percent) 

*** 
1.0 
0.4 
• •• 

*** (annualized) 
*** (annualized) 

1f Includes only Bethlehem and Wheeling-Pittsburgh data. The •Post Hearing Economic Submission 
On BehaH of the Petitioner; Aug. 3, 1988, states (on p. 10) that •Rail producers do not generally 
service the spot market from Inventories; rather, they fuHlll spot requirements from their manufacturing 
lines. . . . For this reason, inventories generally do not have a substantial effect on the prices charged 
by a rail producer on the spot market.· 
'?! Only Bethlehem reporting for this period. 

Employment and wages 

According to data collected from the Commission's questionnaires (presented in table 
4), the average number of workers producing new steel rails in the United States declined 
15.5 percent from 1986 to 1987, increased *** percent from 1987 to 1988, and increased 
*** percent from January-March 1988 to January-March 1989. 

The number of hours worked producing new steel rails declined 6.8 percent from 
1986 to 1987, increased *** percent from 1987 to 1988, and increased *** percent from 
January-March 1988 to January-March 1989. 
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Table 4 
Average number of employees in U.S. rail mills; total and production and related workers 
producing all products and those producing new steel rails; and hours worked by and wages, 
total compensation, and average hourly wages paid to such workers, 1986-88, January-March 
1988, and January-March 1989 

-:: ... ::··:. 

. ·:: . :·.· ... :·_ .. =··· 

·1s86··•·· ·•·· · 1ss1 
::.::: . .. : = ... -:· .. 

Average number• of .. ·. ·.· ··• .·.· 

>: 9.rnPIO.Y.~~ •· •. · • . '·. ··.·• ... · ...• 2,573 ... ·. 
. -~ .· :: .:.-::.;: ·.·.; · .... :._:·~-- . . _ .... :· -:"' . :· . . :·.. . . . : :': 

prodtJction. and · related · .. · .. 
• workers>producing: ·• ·.· ·•· .· 

· .... ·••·· AILproducts : . ; . . . . 2, 169 
··•· << New··steel rans · . •• . · · 989 ·. · · 

H~~~ \tiort<~ by . .. · .. . 
< /production and related ... ·. 
·. wor1<ers producing: · .. 

. (In~~~~:>.;; . , / .. 3;913 · 
·.· >New steel ralls .· . . . . 1, 767 .. 

•. ··W~g~s paid to•P:¢u~or< • .. 
< / and related· workers .. ·· · · 

fi~~~~o9~011ars) · · · · ··· . · 

2,630 

2,279 
~36 

4,476 
1,6~7 

• ... > AILproducts .. ~ : . : • . 64,537 61,214 
••·•······.· >New.steel ralls .. /0 •• 2$;378 21;6~6 

ii~~=~~~t)<i ·.· ...•• ·.\·······• •··.·.•.· 

;[~:!i:l~i~~,i k ·> < . > · .. · ... . . 

i:1,~1~1:~cr~':~'· ';·;,w )~ri~:·'· :1t1~' .. · 
i,t~~ve~·····'·······.· 

:: :rr~~~;r~~ucts . . . • • • , •. . $16.49 
• : < ~~w steel ralls • . . . $14.36 

$13.68 
$13.17 

··. ·Januarv-Msrch-
1988 1988. 1989 

• •• *** *** 

*** *** ••• 
**·* *** *** 

·*** ••• ••• 
*** *** *** 

••• • •• *** 
*** *** *** 

. •••:: ""** ••• 
:·: .·::··~··· .. 

. . 
.. ·.. .***. *** 

••• ••• • •• 
*** *** *** 

.'. :.~ou;ce: .. ·Compiled from data .submitted in response to questionnaires of the U.S. International 
. Trade· Commission. · · 

A-46 Public Report 



United States International Trade Commission 

New steel rails from Canada (Final) 

Wages paid to workers producing new steel rails declined 14.5 percent from 1986 
to 1987, increased *** percent from 1987 to 1988, and increased *** percent from 
January-March 1988 to January-March 1989. 

Total compensation paid to production and rel~ted workers producing new steel rails 
declined 2.3 percent from 1986 to 1987, increased *** percent from 1987 to 1988, and 
increased *** percent from January-March 1988 to January-March 1989. 

Average hourly wages paid to such workers decreased 8.3 percent from 1986 to 1987, 
increased *** percent from 1987 to 1988, and increased *** percent during the interim 
periods January-March 1988 and January-March 1989. 

Financial experience of U.S. producers 

All three producers supplied income-and-loss data on the overall operations of their 
establishments in which new steel rails are produced and, separately, on their operations 
in producing such products. Both current producers (Bethlehem and CF&I) furnished 
financial data for all periods, whereas W-P supplied data for 1986 and 1987. 62 

Overall establishment operations.--Bethlehem manufactures semi-finished steel, rail 
accessories, bars, and pipes as well as steel rails in its Steelton, PA, plant. Bethlehem's 
sales of new steel rails accounted for *** percent of its overall establishment sales in 
1988. 63 CF&I produces primarily steel rails and oil-country tubular goods in its Pueblo, 
CO, establishment. 64 New steel rails accounted for 42 percent of its overall establishment 
sales in 1988. Before its closure in 1987, W-P produced only steel rails in its Monessen, 
PA, plant. The overall establishment income-and-loss experience of these firms is 
presented in table 5. 

62 Wheeling-Pittsburgh terminated its operations during 1987. Therefore its data for that year do not 
represent a complete year. 

63 Bethlehem defined its establishment as those operations directly related to steel rail production. 
As a percentage of total plant sales, new steel rails accounted for *** percent in 1988. 

64 CF&I's establishment represents its only plant. These data are the same as the company reported 
in its annual reports. 
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Table 5 
Income-and-loss experience of U.S. producers on the overall operations of their establishments 
within which new steel rails are produced, accounting years 1986-88 and Interim periods ended 
March 31, 1988, and March 31, 1989 

· .. ·· ... ·::.; :·:.: ::.. . . . . ·:·.·:::<=.:::-·:.:::· .··.· :··::·:··. ·.·:· ·: .: ·:>":?: ·._··:·:: 
.::·:· ·.:= ... ··. . ... ·. ;.·. · ... · .. 

.. ·:-·: : 

·:·:: .... , ..,....,.~ .. -,,....,,.,..., ~~-,..,..~~~~· ,..,., ............. .,..;.;;..,~....-. ...... ~~~~·,,..:· .......... ~ ... ':.;o.;·""·""'""" ....... ~,........~~----=~--~~-.....~-... 
· ,.. · · ·' :,.< .·.·. • ..• ,: :Hnter/m: period·,· .. · 

Item 1986 

Net sales ••• . . 
Cost of goods sold ••• . . 
Gross profit or (·)loss *** 
General, selling, and 

administrative expenses ••• 
Operating income or (·)loss ·*** 
Startup or shutdown 

expense ••• .. . . 
Interest expense ••• . . .. 
Other income, net . .... . 
Net Income or (·)loss 

before Income taxes ••• 
Depreciation and 

amortization included 
above ••• . . ... 

Cash-flow· jj *** .. . . . 

Cost of goods sold . • . . . ••• 
Gross profit or (·)loss ... *** 
General, selling, and 

·administrative expenses ••• 
Operating Income or (·)loss *** 
Net income or (·)loss 

before income taxes *** .. 

Operating losses ...... 3 
Net losses .......... 3 
Data .............. 3 

. 1987 . 1988 
.. ended March 31-
·1988 .. . 1989 

.. "Value (1,000 dollars} 

.··· .... • •• . ... ••• . 
: ··· ..... • •• . :··~·- .. . 

.· ·~·· *** *** *** 

....... • •• ····· ••• 
. '."•·:*** ·*** ......... 

*** 

·*** • •• . ..•.. .... .... . ... • •• .. • •• 
.·· .... ••• . ... • •• 

• •• ••• • •• *** 

••• • •• . .. . .. 
*** *** *** *** 

. Share of.net sales ·{oercsntl 

••• ••• . ... • •• 
*** *** ..... *** 

••• .... • •• • •• 
*** *** ...... : *** 

*** *** •••• ***· . 

Number of firms rf!J2.orting_ 

3 1 1 2 
3 1 1 2 
3 2 2 2 

!/ Cash-flow is defined as net Income or (·)loss plus depreciation and amortization. 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Operations on new steel rails.--The questionnaire data for both Bethlehem and CF&I 
were verified by the staff (additional information on cost allocations for past-service costs 
are discussed in a subsequent section). CF&I's cost allocations on new steel rail were 
presented fairly in its questionnaire submission. 65 The staff took exception to some of the 
allocations utilized by Bethlehem in its response (particularly, allocations based on 
capacity). 66 Subsequently the data were revised, although two items are indicated 
separately upon request of Bethlehem as they may not be directly attributable to rail 
production, but the benefits are correctly allocated to rails. The items are * * *. 

These items are indicated separately; however, they are correctly allocated and the 
adjusted * * * represent the actual * * * incurred by Bethlehem producing rails. A 
summary of Bethlehem's operating losses, as reported in its questionnaire submission and 
revisions (including the two adjustments plus the elimination of startup costs from operating 
losses) are shown in the following tabulation (in thousands of dollars): 67 

Interim period-
Item 1986 1987 1988 1988 1989 

• • • • • • 

y •• •. 

6
' CF&l's cost allocation methodology, Exhibit 4, Stewart and Stewart submission, Aug. 3, 1989. 

66 Bethlehem Steel's cost allocation methodology, Exhil?it 5, Stewart and Stewan submission, 
August 3, 1989. 

• 

67 Revised income.,and-loss data, Aug. 7, 1989, adjustments to the questionnaire. Attachment to Stewart 
and Stewart cover letter of Aug. 8, 1989. 
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Net industry sales of new steel rails declined 12.6 percent from $201.6 million in 
1986 to $176.2 million in 1987 (table 6). In 1988, sales were·*** million, representing 
an increase of *** percent over those in 1987. Operating losses were $25.5 million in 
1986, $19.7 million in 1987, and *** million in 1988. 68 Operating (loss) margins, as a 
percent of sales, were (12.6) in .1986, (11.2) in 1987, and *** in 1988. Operating losses 
were sustained by -all three firms in 1986 and 19~7 and by * * * in 1988. 

Interim 1989 sales were *** million, representing an increase of *** percent over 
1988 interim sales of *** million. Operating losses were *** million and *** million in 
interim 1988 and interim 1989, respectively. Operating (loss) margins were *** in interim·. 
1988 and *** in interim 1989. * * * sustained operating losses in interim 1988 but only 
* * * incurred such losses in interim 1989. A summary of income-and-loss data by firms 
is presented in tab le 7. 

Factors affecting income-and-loss.--The industry experienced consistently high levels 
of gross losses and operating losses during the period of investigation. The primary factors 
contributing to the substantial losses were a sharp increase in raw material costs, high 
energy and depreciation expenses, ·and a high level of pension and health expenses, 
including charges for employees who were terminated during the restructuring of the steel 
industry during the early 1980s. The average selling price per ton rose slightly between 
1986 and 1988, but this increase was insufficient to offset the higher level of costs. 
Bethlehem's sales revenues and costs per ton were * * * than CF&l's. These differences 
include factors such as distinctions in some of their productive capabilities (e.g., 
Bethlehem's heat-treated rails compared with CF&l's head-hardened rails), regional 
differences in scrap costs, productivity, and depreciation. 

68 Industry losses were not significantly affected by the inclusion of industrial rails. 
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Table 6 
Income-and-loss experience of U.S. producers on their operations producing new steel rails, 
accounting years 1986-88 and interim periods ended March 31, 1988, and March 31, 1989 y 

. Item 1986 

··Netsales ; ; 201,624 
.. · ()()st ()f goods sold . ·.· 220.245 
<Gross·. profit or (·)loss ; ·18,621 

\ General,. selling, and 
> · administrative expenses . 6878 
OperatingJneome or (·)lo~ -25,499 
~tartUp ·or shUtdown · 
· < e~pense ?I · · ; 1,419 .. 

.. Other expense, net .. · .. . ! 396 
••.. Net income or (•)loss 

before income taxes -26,522 
·. Oepreciation .~d . . . . .. · . 
· ·.. amortization included ... · 
· · above . .. •: . . ··.·· ·• . . .. 18187 
·····•Cash~flow ~ • •·:. ~ : ~ -: .... : ~ •·· •. -8.335 .. 

1987 

176,184 
192.564 
·16~380 

3306 
~19,686 

13 
383 

·19,316 

13 152 
-6.164 

109~~ -9 •. 3· 

1.9 
•11~ 

-11~0 

1988 

Value (1,000 

*** 
*** ... ,,.. 
*** 
...... 

*** 
*** 

.. . ... 
·*** 
*** 

Interim period 
ended March 31-
1988 1989 

dollars) 

*** *** 
*** ••* ..... ...... 

*** *** .. ... Ult 

*** *** 
• •• ••• 

*** ..... 

..... *** .... .. .. 
Share of net sales· (percent) 

.. '!*'! ••• • •• .... *** *** 

*** .... ••• 
*** *** *** 

........ . .... 
····················••;::•••••••··················································· •. • ·••··• ·····.•• ••···•··•••••····•· •.·.•·. · .. ·•••• • •••..• __ .. ·· ... · ·_· ·-----------------·.-N""u""'m.:.;;:b=e.._r ... o-.f..-f1 ... ·rm__,_s..:..ri~ep"'"o_,n;"""·n_,g ________ _ 
< Oper~~~g. losses ... ·, • .. ~· , •· . ; ··• 

.. :~:~+r~~f. : ~: : : : : : : : 
3 
3 
3 

3 
3 
3 

2 
2 
2 

<J/ Includes ITC . adjustments as shown in the tabulation on p. 49. 

2 
2 
2 

1 
1 
2 

· · g/ Wheeling's questionnaire response In the preliminary investigations indicated that it wrote off 
~**, million in .1986 that.was not included in its income-and-loss data . 

. ~[ yas~-fle>w. ls definEKj as net income or (·)loss plus depreciation and amortization. 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
. Trade cpmmission. · 
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Table 7 
Income-and-loss experience of U.S. producers on their operations producing new steel rails, 
by firms, accounting years 1986-88 and interim periods ended March 31 , 1988, and March 
31, 1989 11 

·Item ·. 1986 .. 

Net sales: 
Bethlehem ••• 
CF&I ••• . . . • . ... 
W-P ••• . 

Total . . . . . .... . 201,624 

Gross profit or (·)loss: 
Bethlehem ••• 
CF&I *•* . ; 

W-P *** 

Total . . . . . ·18,621 

Operating Income or (·)loss-; 
Bethlehem ••• . . 
CF&I ••• 
W-P2/ ••• .. 

Total . . . . . ·25.499 

Gross profit or (·)loss: 
Bethlehem .... . . 
CF&I • •• .. . 
W-P • •• .. 

Total . . . . . • 9.2 

Operating income or (·)loss. 
Bethlehem ••• 
CF&I ••• .. 
W-P ••• .. 

Total . . . .. ·12.6 

1987 

•••• 
••• 
••• 

176,184 

. ... ... .... 
. ·16,380 

••• 
• •• 
••• 

·19.686 

• •• 
• •• 
• •• 

• 9.3 

••.• 
• •• 
• •• 

-tt.2 

/flterlm per/Qd ·· 
.·ended March 31-

1988 . . . . >1988 1989 

Value <1.000 dollarsl 

• •• • •• • •• 
••• ~· ·-• •• . ... • •• 
*** ":** ;· *** 

••• =··· ' .... 
••• . .•. • •• 
••• *** .... .... *** . *** 

••• ••• • •• 
• •• • •• • •• 
••• • •• • •• 
*** .... .... 

Share of net sales {eercentl · 

• •• ••• ·-• •• ••• • •• 
• •• ••• • •• .... ...... .. .... 

••• ••• ••• 
• •• ••• ... 
• •• • •• • •• 
...... ...... .. .... 

11 Includes ITC adjustments as shown in the tabulation on page 49. 
'# W-P's questionnaire response in the preliminary investigations indicated that it wrote off ••• 
million in 1986 that was not included in its income-and-loss data. However, this would be 
Included In shu1down expense and not at the operating income (loss) level. 

Source: Compiled from data submitted in response to ques.tionnaires of the U.S. International 
Trade Commission. 
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A comparison of the revenues and estimated costs per ton for the cWTent producers 
is shown in the· following tabulation (in dollars per ton, except as noted): 

Item 1986 1987 1988 

• • • • • • • 
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During the hearing, questions were raised concerning a level of "reasonable" profits 
for . the industry. 69 The petitioner's response cited . a projected operating income margin 
of • • • percent after an affirmative determination. 70 Although, ·operating losses for the 
industry have been incurred since 1984, • • • was profitable during 1984 and 1985, 
whereas • • • were unprofitable. • • • operating income margins were ••• and ••• in 
1984 and 1985, respectively. . 

Pension plans and social insurance programs.-- Bethlehem reported that it had 
"substantial financial obligations related to its pension plans and social insurance program. 
Those obligations materially affect the ability of Bethlehem to continue to improve and 
restructure its operations. Moreover, Bethlehem's annual pension costs are substantially 
higher on a per-ton basis than those of most other domestic steel producers and put 
Bethlehem at a competitive disadvantage with respect to such costs compared to such other 
producers." 7

.
1 

CF&I indicated that "The combined 1988 cost of active and retired employee pensions, 
health care and life insurance was $31.5 million. These costs are proportionately greater 
for CF&I than for the steel industry in general as [a] result of the relative significance of 
our 1983 restructuring. This downsizing left the Company with four retirees for every 
active employee which is dramatically higher than most of the steel industry. Since these 
pension, health and life insurance obligations are contractual, actions which can be taken 
to control these costs are limited." 72 

During the hearing, there was a discussion of past-service costs and their effect on 
operating income or (loss). Subsequently, several posthearing submissions further addressed 
this issue. Based on the hearing, the briefs, and a review of published financial data and 
accounting standards, the following is a summation of the available information on these 
issues: 

69 Transcript of hearing, pp. 62-63. 

70 Aug. 8, 1989, posthearing brief of Stewart and Stewart, p. 4. 

71 Bethlehem Steel's Form 10-K for the fiscal year ended Dec. 31, 1988, p. 7 (management analysis). 

72 CF&I 1988 Annual Report, p. 2 (management analysis). 
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1. The accounting provision (SFAS No. 87) for pension costs effective for accounting 
years beginning January 1, 1987, requires companies to recognize these pension 
expenditures on a more current basis. Before that date, companies utilized various 
methodologies for reeording expenses and liabilities. As. a result, many firms were 
not fully funded when the provision became effective. This was a particular problem 
in the steel industry because of large employee cutbacks. Heavy losses limited the 
amount of funds that were available to fund their pensions. Thus, companies that 
were behind were required to incur additional expenses and liabilities to cover both 
current and past service employees. In addition, health costs have been rising at 
rapid rates and these costs must be provided for past-service employees. 

2. In the current investigations, pension and health costs for both current- and past
service employees are included in the cost of goods sold. According to CF&l's 
1988 Annual Report, "Pension cost was $19 million in 1988 as compared to $18.2 
million in 1987 and $5.5 million in 1986. The increases in 1988 and 1987 pension 
cost were a result of: (1) the increased accumulated benefit obligation resulting from 
early retirements, reduced interest rate assumptions and · lower assumed average 
retirement age of active participants and (2) FASB No. 87 requiring amortization of 
the unrecognized transition obligation over a 15 year period on a straight-line basis. 
Under provisions of the previous accounting standards, the Compants 1986 
unrecognized prior service costs were amortized over a 40 year period." 7 

3. The cost allocations for past-service costs appear reasonable based on the 
establishments from which the data were derived. Bethlehem's original data have 
been revised downward because of the elimination of the caJ>acity allocation. 1

"' 

Bethlehem also provided an analysis of current pension costs. 7 CF&I provided an 
analysis of both its current and past-service costs. 78 There were · two other 
submissions by CF&I involving operations on new steel rails reconstructed to exclude 
extraordinary pension costs (based on normal costs). These data involve theoretical 
assumptions about profitability, assuming there were no past-service costs for current 
employees. 77 

. · 

73 CF&I 1988 Annual Report, p. 8 (audited statement). 

\~ B.ethlehem's past-service employment cost methodology, Exhibit 6, Stewart and Stewart submission, 
Aug. 3, 1989 

1
' Aug. 7, 1989, submission. Attachment to Stewart and Stewart cover letter of Aug. 8, 1989. 

76 CF&I exhibit of current and past-service pension, health costs and fringe benefits for new steel 
rails and the company, Aug. 8, 1989, attachment to Stewart and Stewart submission, Aug. 9, 1989, 
and Aug. 14, 1989, fax from Bethlehem and Aug. 15, 1989, letter from CF&I. 

77 
Telephone conversation with * * * CF&I, Aug. 11, 1989. CF&I submissions of Aug. 3, 1989, and 

Aug. 9, 1989, attached to Stewart and Stewart letters of Aug. 3, 1989, and Aug. 10, 1989. Bethlehem 
1988 Annual Report, p. 16, and CF&I 1988 Annual Report, p. 8. 
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4. The unfunded accumulated benefit obligation for each corporation at the end of 
1988 was $1.0 billion for Bethlehem and $131 million for CF&L The 1988 funding 
was $15 million for CF&I and $700 million for Bethlehem. 78 

5. Chairman Brunsdale requested information as to the costs of current employees 
that would not be saved In the event that operations ceased. Bethlehem's financial 
statements for 1988 indicate a termination cost of approximately $75,000 to $100,000 
per employee. A base of approximately *** rail production workers would Involve 
termination costs of*** million to *** million. These estimates exclude administrative 
personnel and the effect on other plant personnel which might be affected by the 
cessation of rail production. 79 In a letter to the Commission dated August 9, 1989, 
CF&I indicated that * * *. 80 

6. The past-service and current pension costs. are dependent upon several factors 
Including demographics, return on investment of pension funds, age of retirement, 
funding of past liabilities, and so on. These Items vary from company to company 
and from period to period. 

7. If past-service costs for both current (pensions) and retired employee (pensions 
plus health benefits) were excluded from operating losses, the Industry still would 
have sustained losses in all periods. 

78 CF&I 1988 Annual Report, p. 8., and Bethlehem 1988 Annual Report, p. 16 (management analysis). 

79 Bethlehem Steel's estimated cost of $75,000 to $100,000 per employee. Bethlehem 1988 Form 
10-K, p. 8 (management analysis). 

80 CF&I Aug. 9, 1989, letter. Attachment to Stewart and Stewart submission of Aug. 10, 1989. 
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A summary of the past-service costs and their effec:t on operating losses for the two 
firms is shown in the following tabulation (in thousands of dollars): 

Interim period--
Item 1986 1987 1988 1988 1989 

* * * .. * * 

11 * * *. 

A summary of the pension cost$ for current employees is shown in the following 
tabulation (in thousands of dollars): 

Interim 
Item 1986 1987 1988 1988 1989 

* * * * * * 

* 

* 
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In 1988, Bethlehem reported that its basic steel and structural products divisions were 
profitable but several of its other divisions--rail products arid pipe (which includes the 
subject product); bar, rod and wire; BethForge; and Baltimore Marine--remained 
unprofitable. 81 CF&I reported that it was profitable in 1988 because of its oil-country 
tubular goods bus~ess. 82 

Investment in productive facilities. --The value of property, plant, and equipment for 
the U.S. producers of new steel rails is shown in tables 8 and 9. The return on assets 
for these producers is also included in the same tables. 

Capital expenditures.--The capital expenditures for the U.S. producers are presented 
in table 10. Bethlehem's submission also included expenditures for technology. 

Bethlehem's reported capital expenditures for new steel rails were *** million in 1984 
and *** million in 1985. Of these amounts, *** million in 1984 and *** million in 1985 
were for technology. * * *. CF&I indicated that its capital expenditures were-*** in 
1984 and *** million in 1985. 

Research and development expenses.--Research and development expenses for the U.S. 
producers are presented in table 11. Bethlehem reported research and development costs 
of *** in 1984 and *** in 1985. CF&I * * * . 

Capital and investment.--The Commission requested U.S. producers to describe any 
actual or potential negative effects of imports of new steel rails from Canada on their 
firm's growth, investment, and ability to raise capital (including efforts to develop a 
derivative or more advanced version of the like product). Their responses are shown in 
appendix F. 

81 Bethlehem Steel's 1988 Annual Report, p. 3 (management analysis). 

82 CF&I's 1988 Annual Report, p. 2 (management analysis). 
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Table 8 
Value of U.S. producers' property, plant, and equipment for all products of establishments in 
which new steel rails are produced, accounting years 1986-88 and interim periods ended 
March 31, 1988, and March 31, 1989 

(Value In thousands of dollars; return In percent), 

As of end of Inter/in period . 
accounting year ended March 31-. 

Item 1986 1987 1988 1988 1989 

All products of establishments: 
Original cost: 

••• .... Bethlehem *** ••• 
CF&I ***· *** *** *** .. 
W-P *** *** *** *** .. 

Total *** *** *** .... . . . . . ... 
Book value: 

Bethlehem *** *** *** ·-.. 
CF&I *** *** *** *** . . . .. 
W-P *** *** *** *** .. . . 

Total *** *** *** *** ... . . . 
Total assets: 11 

Bethlehem *** *** *** *** 

CF&I ••• *** ••• *** . . . . . . 
W-P *** *** *** *** . . .. 

Total *** ***· *** *** .. . . . . 
Return on fixed assets: '?! 

Bethlehem *** *** *** 3/ .. ; . . 
CF&I ••• *** .... 31 .. . . . . 
W-P ••• *** ••• *** . . . . 

Total *** *** *** ~ ... . . . . 
Return on total assets: 1./ 

Bethlehem ••• • •• .... 
3/ .. . . 

CF&I ··~ *** *** 31 .. 
W-P ••• • •• ••• • •• . . ... 

Total *** *** *** 'J.I .. . . . . 
1f Defined as book value of fixed assets plus all other assets. 
'!j Defined as operating income or (-)loss divided by book value of fixed assets. 
'¥ Submitted data for periods of less than 1 year prohibits annual rate of return calculations. 
~ Defined as operating income or (-)loss divided by total assets. 

·-*** 
*** 
*** 

*** 
*** 
*** 
*** 

••• 
••• 
*** 

*** 

3/ 
31 
••• 
~ 

3/ 
31 
• •• 
~ 

Source: Compiled from data submitted in response to questionnaires of the U.S. International Trade 
Commission. 
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Table 9 
New steel rails: Value of U.S. producers' property, plant, and equipment for producing new 
steel rails, accounting years 1986-88 and interim periods ended March 31, 1988, a'1d March 
31, 1989 

(Value In thousands of dollars; return in percent) 

As of end of Interim period 
accounting vear ended March 31--

Item 

New steel rans: 
Original cost: 

Bethlehem ... . 
CF&I .......... . 
W-P .......... . 

Total· ........ . 

Book value: 
Bethlehem ...... . 
CF&I .......... . 
W-P ...... ; ... . 

Total ........ . 

Total assets: 1 / 
Bethlehem -. . . . . . . 
CF&I .......... . 
W-P ..•........ 

Total· .......... . 

Return on fixed assets: 3/ 
Bethlehem . . . . . . :-
CF&I .. ; ....•... 
W-P ............ . 
·Total •. , ..... . 

Return on total assets: 5/ 
Bethlehem . . . . . . ~ 
CF&I ..... ; .... . 
w-p·· .......... . 
· Total ........ . 

1986 1987 1988 1988 1989 

*** *** ••• ••• • •• 
*** ••• • •• • •• ... 
••• *** • •• *** • •• 

408,541 389,032 *** *** ••• 

••• ••• . .. . .. 
••• *** • •• • •• • •• 
••• *** • •• • •• • •• 

285,961 261,415 *** *** *** 

••• ••• .. .... • •• . .. 
••• ••• . ... • •• • •• 
2/ 2/ .. ... ••• • •• 

*** *** *** *** *** 

*** *** ...... 41 41 
••• • •• . .... 41 41 
••• *** .. ... • •• • •• 

·8.9 -7.5 ...... 
~/ ~I 

••• *** .. .. 41 41 
••• ••• .. ... 41 41 
2/ 2/ • •• • •• • •• 

'*** *** *** 41 41 

lf Defined as total establishment assets multiplied by the ratio of the book value of the product's 
fixed assets to the book value of the establishment's fixed assets . 

. 2.i Data not available. 
· -~ Defined as operating income or (-)loss divided by book value of fixed assets. 
~ Submitted data for periods of less than 1 year prohibits annual rate of return calculations. 

· §! Defined as operating income or (-)loss divided by total assets. 

Source: Compiled from data submitted in response to questionnaires of the U.S. International Trade 
Commission. 
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Table 10 
New steel rails: Capital expenditures by U.S. producers, accounting years 1986-88 and interim 
periods ended March 31, 19e8, and March 31, 1989 · 

(In thousands of dollars) 
.. 

Item 1986 1987 1988 

All products of 
establishments: 

Bethlehem !f ... , .. . ••• ••• *** 

CF&I 21 ......... . ••• ••• • •• 
W-P .-........... . ••• *** ••• 

Total ..... ~ .... . *** *** *** 

New steel rails: 
Bethlehem 1 / . . . . . . . ••• ••• *** 

CF&I. ~ . -:- ....... . *** ••• • •• 
W-P ......... ~ .. . ••• *** ••• 

Total .•... · .•.. -.• · · 8,185 2,697 ••• 

Interim period 
ended March 31--
1988 1989 

••• ••• 
*** • •• 
*** • •• 
*** *** 

••• • •• 
• •• ••• 
*** *** 

*** *** 

11 These amounts include technology expenditures of ***, ***, ***, *** and ••• in 1986, 1987, 
1988, interim 1988, and interim 1989, respectively. 
~ .. * *. . 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. - . :: . - · · · 
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Table 11 
New steel rails: Research and development by U.S. producers, accounting years 1986-88 
and interim periods ended March 31, 1988, and March 31, 1989 

(In thousands of dollars) 

Interim period t > · ·· •. 

·ended March 31-··· 
Item 1986 1987 1988 . 1988 1989 

All products of 
establishments: 

Bethlehem ........ . ••• • •• ••• ••• • •• 
CF&I ........... . • •• • •• ••• • •• • •• 
W-P ............ . • •• • •• ••• • •• • •• 

Total .......... . • •• *** ·. *** ••• ••• 

New steel rails: 
Bethlehem ........ . ••• • •• ••• . .•. • •• 
CF&I ........... . • •• ••• • •• .... • •• 
W-P ....•. ·; ..... . • •• • •• .... •.•• • •• 

Total .•••..••... 1,016 678 ***. 
.. . ***·· *** 

Source: Compiled from data submitted in response to questionnaires of the l).S. International 
Trade Commission. · · ·· · · · · · 
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Consideration of 
Threat of Material Injury 

Section 771(7)(F)(i) of the Tariff Act of 1930 (19 U.S.C. § 1677(7)(F)(i)) 
provides that--

In determining whether an industry in the United States is threatened with 
material injury by reason of imports (or sales for importation) of any 
merchandise, the Co~ission shall consider, among other relevant factors: 83 

(/) If a subsidy is involved, such information as may be presented to 
it by the administering authority as to the nature of the subsidy 
(particularly as to whether the subsidy is an export subsidy inconsistent 
with the Agreement), 

(II) any increase in production capacity or existing unused capacity in 
the exporting country likely to result in a significant increase in imports 
of the merchandise to the United States, 

(III) any rapid increase in United States ~rket penetration and the 
likelihood that the penetration will increase to an injurious level, 

(IV) the probability that imports of the merchandise will enter the 
United States at prices that will have a depressing or suppressing effect 
on domestic prices of the merchandise, 

(V) any substantial increase in inventories of the merchandise in the 
United States, 

83 Section 771(7)(F)(ii) of the act (19 U.S.C. § 1677(7)(F)(ii)) provides that "Any determination by 
the Commission under this title that an industry in the United States is threatened with material. injury 
shall be made on the basis of evidence that the threat of material injury is real and that actual injury 
is imminent. Such a determination may not be made on the basis of mere conjecture or supposition." 
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(VI) the presence of underutilized capacity for producing the 
merchandise in the exporting country, 

(Vil) any other demonstrable adverse trends that indicate the 
probability that the importation (or sale for importation) of the 
merchandise (whether or not it is actually being imported at the time) 
will be the cause of actual injury, 

(VIII) the potential for product-shifting if production facilities owned 
or controlled by the foreign manufacturers, which can be used to 
produce products subject to investigation(s) under section 701 or 731 
or to final orders under section 736, are also used to produce the 
merchandise under investigation, 

(IX) in any investigation under this title which involves imports of both 
a raw agricultural product (within the meaning of paragraph (4)(E)(iv)) 
and any product processed from such raw agricultural product, the 
likelihood that there will be increased imports, by reason of product 
shifting, if there is an affirmative determination by the Commission 
under section 705(b)(l) or 735(b)(l) with respect to either the raw 
agricultural product or the processed agricultural product (but not 
both), and 

(X) the actual and potential negative effects on the existing development 
and production efforts of the domestic industry, including efforts to 
develop a derivative or more advanced version of the like product. 84 

The available information on the nature of the subsidies found by Commerce in its 
final determination (item (Q above) is presented in the section of this report entitled "The 
nature and extent of subsidies and sales at LTFV;" information on the volume, U.S. market 
penetration, and pricing of imports of the subject merchandise (items (Ill) and (IV) above) 

84 Section 771(7)(F)(iii) of the act (19 U.S.C. § 1677(7)(F)(iii)) further provides that, in antidurnping 
investigations, " ... the Commission shall consider whether dumping in the markets of foreign countries 
(as evidenced by dumping findings or antidumping remedies in other GA IT member markets against 
the same class or kind of merchandise manufactured or exported by the same party as under 
investigation) suggests a threat of material injury to .the domestic industry." 
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is presented in the section entitled "Consideration of the causal relationship between 
imports of the subject merchandise and the alleged material injury;" and information on 
the effects of imports of the subject merchandise on U.S. producers' existing development 
and production efforts (item (X)) is presented in the section entitled "Consideration of 
material injury." Available information on U.S. inventories of the imported products (item 
(V)); foreign producers' operations, including the potential for "product-shifting" (items (II), 
(VI), and (Vill) above); any other threat indicators, if applicable (item (VII) above); and 
any dumping in third-country markets, follows. 

U.S. importers' inventories 

U.S. importers' inventory data are presented in figure 8 and table 12. * * * are 
believed to be the sole importers into the United States of new steel rails from Canada. 

U.S. inventories of new steel rails imported from Canada represented approximately 
43 percent of all imported new steel rail inventories in 1986, 40 percent in 1987, and 56 
percent in 1988. Imported Canadian new steel rail inventories increased approximately 7 
percent from 1986 to 1987, and ·rose by 136 percent from 1987 to 1988. Interim periods 
January-March 1988 and January-March 1989 indicate an increase in inventories of 
Canadian rails from 3,975 to. 13,850 short tons. 

Table 12 also presents separate data on importers' U.S. inventories of industrial rails. 
The share of total U.S. inventories of Canadian-produced new steel rails represented by 
industrial rails was approximately 84 percent in 1986, 76 perc~nt in 1987, 62 percent in 
1988, 75 percent in interim 1988, and 53 percent in ~~erim 1989. 

Sales of distributor inventories represent approximately 5 percent of ·prime rail sales. 
Most of these distributor inventories are sold through the spot market. 85 * * * , the 
largest stocking supplier, indicated that imports from Canada represented approximately *"'* 
percent of their inventory in 1988. 86 87 

85 There was one instance of a quote competition sale from a distributor not acting as the sales 
representative for a Canadian producer: * * * sold prime rail purchased from * * * to * * *. For 
a further discussion of this sale, see the pricing section. 
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Figure 8 

U.S. importers' inventories of 
Canadian rails, by rail types, 1986-88 

(1,000 short tons) 
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Table 12 
New steel rails: U.S. importers' end-of-period inventories, by types of rails, and by 
countries, December 31, 1986-88, March 31, 1988, and March 31, 1989 

Type of rail/ December 31- March 31--
Country of origin 1986 1987 1988 1988 1989 

Quantity (In short tons) 

New steel rails from: 
Canada: 

Prime rail ....•... 900 1,421 2,765 1,009 3,025 
Industrial rail . . . . . . 729 4,576 8,798 2,966 7,400 
All other rail 1 / . . . . 0 0 2577 0 3425 

Total ... -:-....•. 5,629 5,997 14,140 3,975 13,850 

All other countries: 
Prime rail ........ 2,095 4,062 6,234 2,933 5,172 
Industrial rail ...... 4,003 3,158 2,050 3,378 2,183 
All other rail 1 / . . . . 1-1352 11773 21931 41234 21634 

Total ... -:-...... 71450 81993 111135 101545 91989 

Value (In 1,000 dollars) 

New steel rails from: 
Canada: 

Prime rail ........ 368 579 1,196 414 1,318 
Industrial rail . . . . . · . 827 811 1,459 609 1,259 
All other rail 11 . . . . 0 0 837 0 272 

Total .......... 1,195 1,390 3,492 1,023 2,849 

All other countries: 
Prime rail ........ 106 1,844 3,058 1,588 2,728 
Industrial rail . . . . . . 822 618 583 639 636 
All other rail 11 . . . . 759 11127 11754 2.447 1.563 

Total .......... 1,687 3,589 5,395 4,674 4,927 

11 All other rail includes crane, girder, and electrical rail. 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Capacity of foreign producers to increase exports 

Canada.--There are two rail producers in Canada: Algoma Steel Corp., Ltd. (Algoma), 
Sault Ste. Marie, Ontario, and Sydney Steel Corp. (Sydney), Sydney, Nova Scotia. 88 Until 
August 19, 1988, Algoma was 54 percent owned by a holding company subsidiary of 
Canadian Pacific (CP), one of the two major Canadian railroads. At that time it was 
acquired by another Canadian steelmaking company, Dofasco, Inc. (Dofasco), located in 
Hamilton, Ontario. Until the acquisition, Algoma was affiliated through CP, with Soo Line 
Railroad, a Class I railroad in the United States. 89 Sydney is a Crown Corporation owned 
by the Government of the Province of Nova Scotia. 

Algoma is an integrated steelmaker that produces railroad rails, sheet, plate, structural 
shapes, semi-finished products, and pipe and tube. Algoma operates four BOFs with an 
annual steelmaking capacity of 2.6 million short tons. The company produces both ingot
cast and continuous-cast steels (rails are only produced from continuous-cast steel), and 
intends to increase the proportion of continuously cast steels. Rails are produced on a 
rolling facility that, in the breakdown (roughing) stage, also processes structural shapes 
and tube; final rolling stages for rails are entirely separate from the other two lines. The 
overall rolling capacity of this mill, 606,000 short tons, acts as a constraint on the total 
output of the three product lines. However, Algoma is able to shift rolling capacity within 
the group, increasing the output of one at the expense of the others. The company has 
broken ground for the installation of a continuous caster designated for the production of 
tube rounds; part of the new installation would entail building a new tube-rolling line, 
thereby effectively increasing breakdown rolling capacity of structural shapes and rail. 

Sydney is a company in the midst of downsizing. At the peak of the company's 
production, it operated 10 open-hearth furnaces and produced 1.1 million short tons of raw 
steel. During much of the 1980s it operated three open-hearth furnaces with oxygen 
lancing and a vacuum degassing unit with an annual steelmaking capacity via cast ingot 
of 750,000 tons. With only one open-hearth furnace operating in 1988-89, raw steelmaking 
capability dropped to 300,000 tons. Rail-finishing capability acts as a restraint on rail 
production since finishing capacity has remained relatively constant at 200,000 tons per 

88 The information that follows is from Metallurgical Works in Canada, Primary Iron and Steel, 1988, 
Mineral Bulletin MR 218, Energy, Mines and Resources Canada, Government of Canada. 

89 Canadian Pacific owned approximately 57 percent of the outstanding public shares of Soo Line. The 
relationship between Algoma and Soo was terminated by CP's sale of Algoma to Dofasco. 
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year. The company underwent a strike and shutdown from February 1 to March 16 ·in 
1988 (the company effectively lost production for 2-1/2 months before resuming full 
operation), which reduced shipments by about 40,000 tons from 1987 levels. 90 Labor 
negotiations were successful and the threat of a strike was averted. 

The Government of Canada and the Government of the Province of Nova Scotia are 
financing a C$250 million modernization program at Sydney. Sydney plans to close the 
remaining open-hearth furnace, dismantle its cross-country rolling mill, and install a 150-
ton EAF, a universal mill, and an off-line head-hardening process (via induction heating). 
Shutdown took place in June 1989, with startup projected for November 1989, at which 
time Sydney will have a nominal 500,000 ton-per-year capacity for raw steel production. 
There may be delays in startup given the relative inexperience of Sydney personnel ·in 
EAF, continuous casting, and universal rolling mill operation, as well as the usual 
debugging of new systems that is required. 

Both Canadian producers manufacture carbon and alloy steel rails in conventional 
lengths (39 feet) or long lengths (up to 82 feet); both offer end hardening in standard 
carbon rails; both offer rails drilled to C\lStomer specification; and both offer an alloy 
(chrome based) rail with a Brinnell hardness of 320 or better. Sydney is more 
experienced, because of the company's export orientation, in rolling rail to various 
international standards and to weights from 136 pounds to as low as 75 pounds per yard. 
Algoma rolls rail within the range of 100 to 136 pounds per yard and to U.S. and 
Canadian standards. * * *. Algoma has a patent and prototype process for an on-line 
head-hardening process~ * * *. Additionally, the project would require approval from the 
company's Board of Directors, which has not been sought as yet, for a capital investment 
of approximately *** million. Along with other capital investments, Sydney is installing 
an off-line head-hardening unit, which is undergoing testing at the present time. 

Both Canadian producers sell to the two major railways in Canada, CP and Canadian 
National (CN), as well as to regional Canadian railroads. There does not seem to be 
evidence that CP or Soo Lines gave preferential treatment to Algoma in the purchasing of 
_rail. 91 Sydney has a contract to supply 80 percent of CN's requirements for standard, 

90 ••• 

91 ••• 
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intermediate grade, and alloy rail for the indefinite future. 92 These requirements totaled 
40,000 short tons in 1987, 93 but CN has deferred most purchases of new rail because of 
lower revenues. Sydney estimates that CN should purchase about *** tons per year from 
all sources, that CP's purchases should run between *** tons and *** tons per year, and 
that British Columbia Rail's purchases should total about *** to *** tons per year. This 
is roughly in line with Algoma's indication that the Canadian rail market is capable of 
absorbing only about *** tons per year (roughly *** miles of new rail). 

According to officials at Algoma, the Canadian railroads cost freight from the 
railmaker' s plant to their weld facility. CP and CN both have their main weld facility in 
Hamilton, Ontario, which gives Algoma an advantage of approximately 1,000 miles for 
sales in the Canadian market over Sydney. CN also has a small weld facility near 
Montreal, which is closer to Sydney than to Algoma. 

Sydney, located near deepwater port facilities, has an advantage in shipping location 
for export sales, and is export oriented. The company sold about *** tons into the export 
market during 1986-88, including sales to * * * . Export sales in 1988 represented *** 
percent of total sales. 94 Factors assisting those sales were the availability of financing 
through the World Bank, transportation grants and low interest tied-aid loans for 
infrastructure development to Third World countries by the Government of Canada, and 
Sydney's willingness to conclude countertrade transactions. Additionally, Sydney is more 
experienced than any of the three other North American producers in rolling rail to various 
differing international specifications. Much of the rail sold outside Canada or the United 
States is rolled to specifications based on European standards, including different profiles 
and lower sectional weights. 95 

92 * * * 
93 Metal Bulletin, October 1987. 

94 Based on the company's marketing statistics provided to the Commission's staff. See also, World 
Trade Steel, U.K. Iron and Steel Statistics Bureau, annual reports, 1985-87, which show total Canadian 
exports to Mexico, India, and Africa for 1985 (53,000 tons), 1986 (55,600 tons), and 1987 (128,400 
tons). 

95 According to * * *. 
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Foreign producer data requested by the Commission are presented in table 13 and 
figure 9. The table includes data for both Algoma and Sydney, and thus represents all 
Canadian capacity, production, shipments, and producer inventories. 

Canadian producers' capacity * * * throughout the period of investigation. Production 
increased *** percent from 1986 to 1987, declined *** percent from 1987 _to 1~88, but 
increased*** percent between the interim periods January-March 1988 and January-March 
1989. Because of the * * * capacit)', , capacitY utiltzatfon . figures. mcreased · and ·declined 
in proportion to changes in productipn. Unll.ke, capacity. utilization ra~es in the United 
States, Canadian utilization rates * * · * from 1986 through 1988. Canadian capacity 
utilization was *** percent compared with *** percent in the United States during 1986, 
*** percent compared with*** percent in the United States during 1987, and *** percent 
compared with *** percent in the United States during 1988. 

The Canadian producers' exports to ·the United States increased *** percent from 
1986 to 1987, from *** to *** tons, and increased *** percent from 1987 to 1988. 
Industrial rail accounted for *** percent of their exports to the United States in 1986, *** 
percent in 1987; ~** 'percent in 1988, and *** percent in the first quarter of 1988; * * *. 

The United, St~tes .~.ccqµpted for a generally * * * share of Canada's exports over the 
period. of .inye~tigatio!.lAf~g.-,_9~: *** percent of t_otal Canadian exports in 1986, *** percent 
in 1987, *** percent in 1988, *** percent in the first quarter of 1988, and *** percent 
in the first quarter of 1989. Canadian exports to ·the United States represented *** percent 
of total Canadian shipments in 1986, *** percent in 1987, *** percent in 1988, *** 
percent in the first quarter of 1988, and *** percent in the first quarter of 1989. 

Canadian producers' end-of-period-mve11tories increased*** percent between 1986 and 
1987, from *** to *** tons, and then fell *** percent between 1987 ·and 1988, to *** 
tons at the end of 1988. Inventories stood at *** tons at the end of March 1989.-. 

Other foreign producers 

Other rail producers have sold carbon and alloy, as well as hardened rail, into the 
U.S. market. Among the sellers are producers in West Germany, France, Austria, the 
United Kingdom, and Japan. The West German producer Thyssen, British Steel (BSC), 
and the Japanese producer Nippon Steel all have a hardening process; the Japanese possess 
an on-line head-hardening process, and are marketing a "super rail" in the United States. 

: ·:_. 
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Figure 9 

Canadian exports to U.S.: Ratio of 
exports to shipments and ~otal exports* 

\:<":::·:.:.>·:: .-.. --··-:7---. --··-··-····-··-·-:--· 

• p~ ~RTS T() TC)'J'.AL; · • 

·c::r~~ , •••••••. ~.:-----.;·· ··~'1t~·.·~~··· .. ····.•. 

1986 1987 1988 

Source: TaJ>le .13 

• These dat~ are confidential. 
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Table 13 
New steel rails: Canada's capacity, production, capacity utilization, shipments, and 
inventories, 1986-88, January-March 1988, and January-March 1989 

· (In short tons, except as noted) 

January-March--
ttem 

Capacity . . . . . . • . . . 
> PrQduCtion. · •. • . . : . 
·••·Capacity utilization: . 
·····(percent) .•.. , ..•..• 

. . 

····• Hom&-mar1<et shipments . Exports to: . . . . 
· · United States: 

· Standard tee . . . • . . 
Premium ....•... 
Industrial . . • • . . • . 
. Other . : . . . < . . . • 

Total exports . 
. .. . . · to the U.S; . • • . 

1986 

••• 
. .... 
. ... 

. :· .... 
..... .... 
••• 

. ··~ 

· .. · .. *** 

1987 1988 1988 1989 

••• • •• • •• • •• 
• •• • •• • •• • •• 

. ... · ••• ... • •• 
..... · .... • •• • •• 

.•.. . ... • •• • •• 
• •• • •• • •• • •• 
••• ••• • •• • •• 
••• • •• ... • •• 

*** *** *** *** 

All other countries !l .. · .·. .•. --··-·----------------·-··-----·-·· TataLC&nadlan < ·• / ·.·· • .· · ·.· ... · .. ·.·. 
••• . ... 

· . sh1pme1:1t~ . ' •.•.• ~ ..•. 

R~tl~ ~f lJ.s/e~~ to . . • · 
.. <(totai··.·~hipme11ts/<Percent).···•• 

. .. E.rid:.01~cxl 1nv~~t6oes: .· ·. · · · 

*** 

~ .. ·. 

*** *** 

. ··~~-- *·** 

><<Standard··~ •· . ~: · /~. ·· ••• ••• 

*** *** 

••• • •• 

... ••• 

·::,,=~~~~~ .. ,, ... " ....... · .... ·· .. -.:.~:.~: ..... -o.,.-.. ---.• -::-::~:--· ......... ~---.. -. .... ··;.;;··•""'.:~:-. ----.-.-. .......,:~::'!"'· -.. ------.--. ...... :.,..,...,.:: 

(l/ ert~~~~<S~lp~rif'$. l)y"•~ ~JP•r~" ht1987-~.<· .. •.· 
§~~~~) ~~ ~6. ~; ~µp~l~~Y: ~Jfl~~~('!f r11spp(l~n~'.•·•.•• ... · •· .. ,· .... · 
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Japanese sales of rail and accessories account for 59 percent of all such imports to the 
Western U.S. market. 96 

The markets in Western Europe and the United States are said to be flat with little 
improvement in sight; the national railways in Europe have halted new expansiQn, 'Tl and 
plan little new investment with the exception of Spain and Italy. 98 Italian consumption, 
about 250,000 metric tons per year, is entirely supplied by the domestic supplier, Ilva. 99 

BSC and Thyssen/Krupp together export about 225,000 short tons of rail per year (or 
about 1,000 miles of tangent track). Rail consumption in the United States is predicted 
to remain the same in 1989 as it was in 1988, despite increased rail traffic. Despite 
several new track programs, only a small proportion actually consists of new rail. 100 

* * *. The major markets for exported rail are the Indian subcontinent (India and 
Bangladesh); Africa (Angola, Mozambique, Nigeria, Zimbabwe, Tanzania, and Botswana); 
Mexico, where new railroads are being built, and new rail for existing railroads is being 
purchased; China, where the existing system is being upgraded; and the Middle East (Iran, 
Iraq, Turkey, and Egypt). However, there is new rail production capacity coming onto the 
market from Brazil and India. It is anticipated that the Brazilian production will displace 
some imports, although Brazilian consumption should rise because the Government has 
approved the construction of two North-South lines (current systems run East-West), both 
several thousand miles long. Indian production, if it satisfies the domestic market, might 
be sold to east Africa and to the Middle East (particularly Egypt), as well as displace any 
imports into India. 

96 The Western U.S. Steel Market: Analysis of Market Conditions and Assesment of the Effects of 
Voluntary Restraint Agreements on Steel-producing and Steel-consuming Industries, USITC Publication 
2165, March 1989. 

'Tl Metal Bulletin, Mar. 21, 1988. 

98 "European rail sales improve," Metal Bulletin, Mar. 16, 1989. 

99 Ibid. 

100 "1989 rail use seen equal to '88," American Metal Market, Jan. 24, 1989. 
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Consideration of the Causal Relationship 
Between Imports of the Subject Merchandise 

and the Alleged Material Injury 

During the preliminary investigation, both the petitioner and respondents agreed that 
the exclusive use of official Commerce import statistics for import analysis could be 
misleading. Therefore, the Commission collected import data from two other sources: 
Statistics Canada (official statistics of the Government of Canada), and the Canadian 
producers. 

In looking at the data collected, it is apparent that a great disparity exists between the 
three sets of import data (see fig. 10). The principal reason for the disparities is that the 
different sources include different products in their data base. Official. U.S. import 
statistics include the subject products (prime and industrial rails), but also include relay 
rails. They are therefore believed to significantly overstate imports of new steel rails 
from Canada. tot Official Canadian export statistics include only prime rails, and therefore 
understate "U.S. ~mports" of subject products to the extent that industrial rails are being 
exported. U.S. export data provided to the Commission by the Canadian producers cover 
ohly subject products, but may still somewhat understate "U.S. imports" to the extent that 
any other Canadian finns (such as railroads) are exporting new steel rails to the United 
States (see further discussion in app. G). 

For purposes of discussion in this report, U.S. imports are calculated from official 
Commerce statistics for imports from all countries other than Canada and from data 
provided by the two Canadian producers for imports from Canada (table 14). This basis 
is believed to provide the most accurate estimate of actual imports of new steel rails. For 
comparison, however, import and market share data are presented in appendixes G and H 
using only Commerce statistics and, separately, using official Canadian export statistics 
for "imports" from Canada and Commerce statistics for imports from all other sources. 

tot Commerce statistics are thought to accurately reflect U.S. imports of subject productS from ·sources 
other than Canada, however, in that such imports are believed to be mostly, if not entirely, new rails 
(see transcript of the conference, pp. 138-40). 
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U.S. imports ·of ·new steel rails from 
Canada based on various sources, 1986-88 
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Table 14 
New steel rails: U.S. imports for consumption, by principal sources, 1986-88, January
March 1988, and January-March 1989 

<1tem 

. canada 1/ ........•. 
Japan ' :-;- . . • . . . ' . . . . 
Belgium & Luxembourg ~- . 
West Germany · .. -~ .... 
United Kingdom . . , . . . . 
_Sweden . · .... __ ........ · .... . 
France . . . • ·• . · • .. . . . · 
Republic of Korea < . , . . · 
All :pthe~· ~ . . ..... · ... .- · .. · 
·•··.·Total ••••••••• 

canada 31 .• , •....•. 

1986 

*** 
60,079 

7,095 
34,837 

3,836 
270 

13,296 
2,541 

63 
*** 

*** 

Japan . : .... ~ ; .•.. •. 27,937 
·_ Belgium & Luxenibourg • . · 3,391 
· WesfGermany .• , ... , ··. 15,167 

UnitEKI Kingdom< . . . . . ; . • 1,623 
•sweden-- •. · , . ._-. ··; . ·• • .• • .•.. · · 57 · 
France : .. ;, • , • .. . • 5,973 
Republic ()f Korea ; ~ . ; . 1,013 

Januaa-March-
1987 1988 1988 1989 

Quantity (short tons} 

*** *** *** *** 
61,348 28,716 17,580 8,790 
10,992 22,125 8,442 4,280 
10,333 15,502 7,216 4,786 
5,662 3,707 21 2,909 
3,583 2,945 1,042 21 
2,569 308 21 6,366 
2,514 1,339. 428 21 

2 413 21 197 
*** . . *** *** *** 

· Landed~uty paid (1, 000 dollars} 

*** *** *** *** 
27,273 14,259 8,192 4,957 

5,829 11,929 4,069 2,027 
4,175 7,229· 3,250 2,579 
1,954 1,555 21 1,580 
1,417 907 215 21 
1,007 162 21 3,<>65 

756 579 174 21 
_All others ..• ; ; • ~: • ____ 37....._ ___________ --... ___ __...=---------
. · : .Total . ....... ·::.~;-:~.·· .. \~.::~> .:· •.. -~·:···· ---**-* _ .. _. ---------------------

9 207 . 21 327 .... •••• *** *** 

Unit value (oar short ton} 

·=·-::C8nada··.·. • ·.• ... • ·• •. -•....• :• *** *** *** *** *** 

aspen < ~< . > ... << ~ ... ·. $465.oo • $444.56 $496.55 $465.98 $564.00 
. 530;29 543.86 481.99 473.60 

404.05 .· 466.39 450.39 538.86 
•13elgium & Luxembc>urg .·· 4n;94. 
/West Germany .< < · ·.· ·· · ·. 43!>:31 • · 

345,11 419.48 41 543.14 
395.48 307.98 206.33 41 

Ui:titEKI Kitig<t.()11"1 ; , , , 423. 1 O . 
.· .. Sweden .. ; ~ ..•....•. ; • 211.11 ··. 

391.98 525.97 41 486.05 
300.72 432.41 406.54 4/ 
450.00 501.21 4/ 165.99 

*** *** *** *** 

\France .. •. ·, .. ·, ·. ; /. ;.· .• ···· 449;23 
RepUbllc of Korea . . .. •· 398.66 · 

<All others ··. 2 ;< ). ·· ; ; , · 587.30 · ~:Verage : .< ..... ; ._;;;...;:;.. ............. --. ------~=-~----"----~----=---__,...;;...;;;.;= 
1f Co~~i:I~ froin.(}~lan produc~r' data submitted by counsel for respondents. Includes prime 
ancFlndustriaJ raih < .. : · .. . . ·· 
''ii N~ligible~· • ·Estimated to be . zero •. ·. 
~ Canadian exp0rt value, converted to U.S. dollars; International Financial Statistics. 

· ~/Not applicable. 
• ~ $tatlstlcal. aberration. . 
Soufr:a: Compiled ftom offlciSJ Statistics of the U.S. Department of Commerce, exC6pt as noted. 
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Aggregate U.S. imports of new steel rails declined steadily between 1986 and 1988, 
from *** tons in 1986 to *** tons in 1987 and *** tons in 1988. Similarly, the quantity 
of imports during January-March 1989 was *** percent less than imports during January
March 1988. The quantity of imports of new steel rails from Canada, as a share of total 
U.S. imports, rose from *** percent in 1986 to *** percent in 1987 and *** percent in 
1988. During January-March 1988, imports from Canada represented *** percent of total 
imports, and during the corresponding period of 1989, they represented *** percent. 

The value of imports of new steel rails from Canada, as a share of the total value of 
U.S. imports, was *** percent in 1986, rising to *** percent in 1987, and rising further 
to *** percent in 1988. During January-March 1988, the value of imports from Canada 
represented *** percent of total imports, while in the corresponding period of 1989 they 
represented * * * percent. 

The quantity of new steel rails imported from Canada increased *** percent from 
1986 to 1987, from *** to *** tons, and increased a further *** percent in 1988 to *** 
tons. The value of new steel rails imported from Canada increased *** percent from 
1986 to ·1987, from *** million to *** million, and increased further by *** percent in 
1988, to ***. The unit value (per short ton) of imports from Canada increased *** 
percent from 1986 to 1987, from *** to ***, and increased further by *** percent to *** 
in 1988 (see figs. lla and llb). 

Market penetration of imports 

Data on market penetration of imports are presented in figure 12 and tables 15a-d. 
Tables using Commerce and Statistics Canada data for market penetration of imports are 
presented in appendix H. The share of total imports in U.S. apparent consumption of new 
steel rails was 22.2 percent in 1986, increasing to 22.9 percent in 1987, but declining to 
18.9 percent in 1988. A similar trend is evident in the value of total imports as a share 
of apparent U.S. consumption. 

The quantity of imports from Canada, which represented*** percent of apparent U.S. 
consumption of new steel rails in 1986, rose to *** percent in 1987, and increased further 
to *** percent in 1988. In both the first quarter of 1988 and the first quarter 1989, 
imports from Canada accounted for *** percent of apparent U.S. consumption. 
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Figure Ila 

Unit values of U.S. rail mills' domestic 
shipments, by rail types* 

(dollars) 
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Figure lib 

Unit values of imports from Canada, 
by rail types * 

(dollars) 
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Figure 12 

Ratios of imports from Canada to 
apparent U.S. consumption, by rail types* 
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Table 15a 
All new steel rails: Apparent U.S. consumption, U.S. imports, and ratios of imports to 
consumption, 1986-88, January-March 1988, and January-March 1989 

Item 

Apparent U.S. 
consumption !I . . ; . . 

U.S. imports from: 
Canada 21 ........ . 
All other -countries . . . . 

Total Imports ....•• 

To apparent U.S. 
consumption of 
Imports from: 

canada •......••. 
All other countries . . . • 

. 1986 

590,841 

••• 
122,017 

; ... 

*** 

20.7 

January-March-- · 
1987 1988 1988 1989 

Quantity (short tons) 

541,082 • •• ••• *** 

*** ••• • •• • •• 
97,003 75.055 34.708 27,267 

*** *** *** *** 

Ratios (percent of g __ u_an_titv ____ ) ------

*** *** *** *** 

17.9 ••• ••• ••• 
Total ............ ·------**-*--,...---*-*_* ____ *_** _____ **_* ___ ___.*_.** 

Apparent U.S. 
consumption ~ . . . . . 

U.S. imports from: 
Canada 4/ ......... 
All other countries 

Total Imports . . . . •. 

To apparent U.S. 
consumption· of 
imports from: 

Canada .•...•.... 
All. other countries 

Total ....•....... 

258,887 

• •• 
ss.19a· 

*** 

*** 

21.3 
*** 

Value (1.000 dollars) 

226,800 ••• *** • •• 

*** ••• *** *** 

42.420 36.827 15.900 . 14.535 
*** *** *** *** 

Ratios (percent of value) 

*** ·*** *** *** 

18.7 ••• ••• *** 
*** *** *** *** 

y Compiled from data submitted in response to questionnaires of the U.S. International· Trade 
Commission. 
'?! Compiled from foreign producer data submitted by counsel for respondents. 
'¥Includes value of domestic shipments and Canadian exports to the U.S. (F.O.B. producers' mill), 
plus imports from all other countries at U.S. CIF plus duties (landed-duty paid). 
~Value (F.O.B. Canadian producers' mill) converted to U.S. dollars; International Financial Statistics. 

· Note.--Because of rounding, figures may not add to the totals shown. 

Source: Compiled from official statistics of the U.S. Department of Commerce, except as noted. 
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Table 15b 
Prime rails: Apparent U.S. consumption, U.S. imports, and ratios of imports to 
consumption, 1986-88, January-March 1988, and January-March 1989 

January-March-
Item .1986 1987 1988 1988 1989 

·auantity (short tons) 
Apparent U.S. . .. .. . 

consumption 11 . . . . . 494,665 *** .... 551,145 
U.S. imports from: 

Canada 21 ........ . .... *** *** *** 

*** 

.... 
All other -countries 122,017 97,003 75,055 34,708 27,267 

Total Imports . • . . •. 

To apparent U.S. 
consumption of 
imports from: 

canada .••....... 
All other countries . . . . 

*** 

·*** 

·22.1 

*** *** *** *** 

Ratios (perce·nt of quantity) 

*** *** *** *** 

19.6 ...... ...... .. .. 
Total ....•....... · ___ **_* ____ *_** _____ **_* _____ **_* ____ *_** 

Value (1.000 dollars) 

Apparent U.S. 
consumption ~ . . . . . 243,570 207, 185 ...... .... .. .... 

U.S. imports from: 
Canada 4/ ......... .... *** *** ...... ***· . 

All other countries 55,198 42.420 36,827 151900 14.535 
Total Imports . . . . . . *** *** *** *** *** 

Ratios (percent of value) 
To apparent U.S. 

consumption of 
imports from: 

Canada *** *** *** *** *** .......... 
All other countries 22.7 20.5 ••• ..... *** ... 

Total *** *** *** *** *** ............ 
1f Compiled from data submitted in response to questionnaires of the U.S. International Trade 
Commission . 

. . '?! Compiled from foreign producer data submitted by counsel for respondents . 
.. ~ Includes value of domestic shipments and Canadian exports to the U.S. (F.O.B. producers' mill), 
plus imports from all other countries at U.S. CIF plus duties (landed-duty paid) . 

. ~Value (F.O.B. Canadian producers' mill) converted to U.S. dollars; International Financial Statistics. 

Note.--Because of rounding, figures may not add to the totals shown. 

Source: Compiled from official statistics of the U.S. Department of Commerce, except as noted. 
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Table 15c 
Industrial rails: Apparent U.S. consumption, U.S. imports, and ratios of imports to 
consumption, 1986-88, January-March 1988, and January-March 1989 

1J Compiled from data submitted in response to questionnaires of the U.S.· International Trade 
Commission. 
'?! Compiled from foreign producer data submitted by counsel for respondents. 
~ Includes value of domestic shipments and Canadian exports to the U.S. (F.0.8. producers' mill), 
plus imports from all other countries at U.S. CIF plus duties (landed-duty paid). 
~ Value (F.O.B. Canadian producers' mill) converted to U.S. dollars; International Financial Statistics. 

Note.--Because of rounding, figures may not add to the totals shown. 

Source: Compiled from official statistics of the U.S. Department of Commerce, except as noted. 

A-84 Public Report 



United States International Trade Commission 

Table 15d 
New steel rails other than prime and industrial: Apparent U.S. consumption, U.S. imports, and 
ratios of imports to consumption, 1986-88, January-March 1988, and January-March 1989 

Item 

•Apparent U.S. 
· consumption 11 . . . . . 
u,s. Imports from: · 

Canada 21 ..... ; ... 
All other -countries 

Total Imports •••... 

To apparent .u.s, 
· consumption of 
Imports from: 

canada ..••..•...• 
All other countries . . . . 

Total •. ; ; •• • • · ••.. 

Appare11t U.S. 
• · consumption ~ . . ... · 
U.S. Imports from: 

1986 

8,357 

••• 
0 .... 

*** 
0 

*** 

4,659 

Januarv-Msrch-
1987 1988 1988 1989 

Quantity (short tons) 

8,942 • •• ... 
••• ... • •• 

0 0 0 
*** *** *** 

Ratios (percent of quantity) 

*** 
0 

.. *** 

5,008 

*** 
*** 
*** 

Value ·p.ooo ·dollars) 

••• 

··~ ••• 
*** 

• •• 

• •• 

• •• 
0 

*** 

*** 
• •• 
*** 

• •• 

Canada 4/ .... ·, ... , 
· ··All other Countries 

*** ••• ••• ••• . ... 
· . Total. Imports •.••••. 

· To apparent u;s. 
consumption of · 

· · ·.··Imports from: 
••·.•.• .. canada .. ·••·.·· •· •• •··. •.· .. ~ .. ; 

< All other<countrles > •.• 
TC)tal·, . .' ...•.. • . ~ 

0 
*** 

*** . 

0 
.... *** 

0 0 0 0 
*** *** *** •.•• 

Ratios (percent of value) 

*** ***. ..... • ••• 
0 •••·. *** •••. 

•••• . ... *** *** 

· jj Compiled from data. submitte<j in response to questionnaires of the U.S. International Trade 
Commission. · · 

. ~ Compiled from foreign producer data submitted by counsel for respondents. 
~Includes value of domestic shipments and Canadian exports to the U.S. (F.O.B. producers' ·mill), 
plus Imports from all other countries at U.S. CIF plus duties (landed-duty paid). 
~ Value· (F.O~B. Canadian producers' mill) converted to U.S. dollars;. International Financial Statistles. 

· Note•"'.'"~se ()f roun<fing, figures may not add to the totals shown. 

Sourcs: Compiled from official statistics of thB U.S. Department of Commerce, except as noted. 
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The value of imports from Canada, which represented*** percent of apparent U.S. 
consumption of new steel rails in 1986, rose to *** percent in 1987, and increased further 
to *** percent in 1988. In the first quarter of 1988, such imports accountep for *** 
percent of the value of apparent U.S. consumption, and in the first quarter of 1989 their 
share declined to *** percent. 

Prices 

Approximately 70 percent of the market for new steel rails consist$ of Class I 
railroads; smaller railroads account for 10 percent of the market, and transit authorities, 

· distributors, and contractors account for the remainder. 102 More than 95 percent of new 
steel rails are purchased through a quote or bid procedure. Requests for quotes originate 
with the railroads and requests for bids originate with the transit authorities. 

Demand for new steel rails is directly related to the replacement of primary track 
for a railroad or a transit authority. The railroads' civil engineers regularly inspect the 
track to determine how much track needs to be upgraded. In situations where track 
replacement does not require new rail, the decision to use new rail depends, in part, upon 
several factors, including the availability of good used rail, the revenues of a railroad, the 
budget allocated for rail maintenance, and the portion of the rail maintenance budget 
allocated for rail purchases. Relay (used) rails are the primary substitute for new rails. 
The railroads' track replacement program "cascades" relay rail from current locations to 
other locations. Before cascading the relay rail, they recondition the rail by grinding away 
imperfections and welding it into quarter-mile sections. Relay rail is graded to determine 
the highest freight density allowed--the higher the grade, the higher the freight density. 
Although relay rail is often placed on rail lines with lower freight densities, 34 percent of 
rail laid in 1988 on category A track (track with the highest freight density) was relay 
rail. 103 New steel rail is primarily sold by producers directly to railroads. Relay rail 

102 Conference transcript, p. 32. • • • states that the following seven railroads represent 70 to 80 
percent of all Oass I railroad revenues: Atchison, Topeka, and Santa Fe; Burlington Northern; Conrail; 
CSX; Norfolk Southern; Southern Pacific; and the Union Pacific. 

103 At the conference, both the petitioner and respondents stated that rail products, such as relay and 
industrial rails, may not be suitable in some applications because the capability of handling load
requirements is limited, or the rail does not meet AREA specifications. Conference transcript, pp. 64, 
72, 106, and 111. 
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is mostly used internally by each railroad; when a railroad does not have enough of a 
particular weight relay rail (e.g., 132RE, 136RE, etc.) it purchases relay rail from 'other 
railroads and from distributors. 104 

The amount of maintenance a railroad performs during a year depends upon track 
condition and the revenues of the railroad. The budget that is allocat~ for rail 
maintenance is directly related to the revenues of the railroad; if revenues go down the 

.. budget for rail maintenance goes down. Within the budget for rail maintenance is an 
amount allocated for rail purcha8Cs. Thus when revenues are limited, maintenance can be 

· curtailed, concentrating only on critical areas of track. 105 

New steel rail prices generally vary with weight requirements, with the quantity 
ordered, and whether the rail is standard carbon, alloy, through-hardened, or head-hardened. 
Premium rails such as alloy, through-hardened, and head-hardened rails are more expensive 
than standard carbon steel rails. 106 107 Currently, CF&I is the only U.S. producer of head
hardened rails; Bethlehem's premium rail is through-hardened. 

Although producers differ as to what constitutes a large-volume, medium-volume, 
or small-volume sale ·or quote, questionnaire responses indicate that in general, small 
volumes are less than 1,000 net tons ( 4 to 5 miles of track), medium volumes are between 
3,000 and 10,000 net tons (13 to 50 miles of track), and large volumes are greater than 

· · 10,000 net tons (50 miles of track). 

After a Class I railroad or a ·transit authority has determined the amount and types 

104 Another potential substitute for new steel rails in certain applications is industrial rail. lildustrial 
rail is new rail that has imperfections. It is used as track at industrial sites such as steel mills. 
Industrial rails are sold through distributors. None of the Class I railroads reported purchasing 
industrial rail. 

105 Conversations with representatives of • • •. 

106 Through-hardened rails are about 15 percent more expensive to produce than head-hardened rails. 
Conference transcript, p. 87. 

107 Bethlehem has stated that there are only two types of new steel rail, premium and standard. 
However, • • • ~ assistant sales inanager for • • • , stated that some railroads (e.g., • • • ) make 
a distinction between head-hardened and through-hardened rails in their rail applications. Telephone 
conversations with • • • confirmed that they make a distinction between head-hardened and through
hardened rail. 
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of rail needed, quotes or bids are solicited from several rail producers. Railroads often 
request quotes for two or three types of rail, and requests are made approximately 6 
months prior to actual need. The rail producers estimate the likely production costs for 
the length and type of track and submit a quote, offering a quantity and price commitment 
to obtain all or a portion of the contract. Typically, a quote takes 1 to 2 months to 
prepare. 

After reviewing the quotes, a railroad generally contacts the producer with the 
higher quote to see whether it wants to be more competitive. Further negotiations on 
aspects of the quote, such as changes in rail requirements and types of rail, may also occur 
before a final price is agreed upon. Generally, the railroad does not reveal the names of 
the competing firms to each other, but since. there are so few suppliers, supplying firms 
usually know who their likely competitors are. The producer with the lowest quote does 
not necessarily receive a contract if it cannot deliver the steel rails at the times required. 
The railroads often choose several producers to supply the rails. 

Transit authorities usually set a specific date by which sealed bids should be 
received from all competitors, and there are no second or revised bids. Selection is based 
upon price unless the delivery schedule cannot be met by the lowest bid producer. When 
the delivery schedule cannot be met, the firm that made the next lowest bid is offered the 
contract. 

To be chosen to supply steel rails, a producer must first be an approved supplier 
who is qualified by the customer's purchasing and engineering departments. A customer 
purchases a small sample of rail product from a potential supplier, approximately 1,000 to 
2,000 net tons, for testing on a major line. If the sample performs adequately, the supplier 
is qualified to achieve higher levels of business with the company. · 

Questionnaire reguest.-- The Commission requested Class I railroads and domestic 
producers and importers to report the details of bid competition for new steel rails to the 
railroads. It also requested detail of bid competition for transit authorities and for spot 
prices of new steel rails. 
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Quote competition for sales to Class I railroads. 108 109 --Class I railroads were 
requested to provide all quotes received on their steel rail business awarded during the 
years 1986-88. Nine Class _I railroads provided purchaser questionnaire responses. U.S. 
producers and importers of steel rails were requested to provide information on all their 
quotes to Class I railroads between January 1986 and December 1988. All three U.S. 
producers and both Canadian producers submitted information on the quote process and 
provided detailed information on specific projects. I IO 

111 

The information provided by the Class I railroads is presented first because it 
provides the most direct comparison of quotes for specific contracts, whereas matching 
quotes provided by producers and importers is much less direct because of differences in 
bid or shipment dates, and variations in reported quantities. 112 

·Railroads.-- Aggregate quote information for major contracts reported by the 
Class I railroads, for production of new steel rails during 1986-88 is presented in table 16. 

* * * was reported to have quoted to *** Class I railroads in the United 'States 
during 1986, *** during 1987, *** during 1988 and *** during the first quarter of 1989. 
* * * received all of the business on *** quotes and a portion of the business on *** 
quotes to Class I railroads during 1986 through March 1989. The tptal vo.lume awarded 
to * * * over this period was *** tons, valued at *** . 

* * * was reported to have quoted to *** Class I railroads in the United States 
during 1986, *** during 1987, *** during 1988 and *** during the first quarter of 1989. 
***received all of the business on *** quotes and a portion of the business on *** quotes 
to Class I railroads during 1986 through March 1989. The total volume awarded to 

108 Data were taken from preliminary and final questionnaires and additional information· provided to 
the Commission. 

109 All but seven of Bethlehem's bid dates were estimated. 

Jio Wheeling-Pitt no longer exists. 

111 No quotes to two of the Class I railroads were reported. They are * * * . 
112 In some instances producers and importers reported multiple quotes to a railroad for a single type 
of rail that the railroad reported as one contract. For example, • * • reported making ••• quotes on 
132 standard rail to * * * for the single 1988 contract that * • * reported. 
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Table 16 
New steel rails: Aggregate quote information to Class I railroads submitted by Class I 
railroads, 1986-88 

* * * * * 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. · 
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* * * over this period was *** tons,· valued at *** . 

The two Canadian producers, ~lgoma and ·Sydiley,· were reported to have quoted 
to *** Class I railroad in the United States dwing 1986, ***·during 1987, .*** during 
1988, and*** during the first quarter of 1989. They were awarded all of the business on 
*** quotes and a -portion of the business on *** of the quotes. * * ..... received a portion 
of *** quotes and all of the business on *** quote to Class I railroads during 1986 
through March 1989. The total volume awarded to * * "' over this period was *** tons, 
valued at ***. * * * received a portion of *** quote to Class I railroads during 1986 
through March 1989. The total volume awarded to * * * over this period ·was *** tons, 
valued at *** . 

Detaiis on the competition between U.S. and Canadian producers provided by Class 
I railroads is summarized in table 17. Because transactions are generally made with Class 
I railroads through quote competition and subsequent negotiations, the discussion of prices 
is organized according to the railroad requesting the quote. 

~ .-- * * *provided information only for 1988, reporting that it awarded 
*** tons, valued at *** including aggregate purch~s of new .steel rails from U.S. 
producer$ of *** tons. A Canadian rail supplier, * * *, was awarded * * * tons of new 
steel rails, valued at *** during 1988. 

Information submitted by * * * indicates that the *** quote by a Canadian supplier 
was the same as the lowest initial quote by the *** but higher than * * * quote for the 
*** tons of standard rail. The lowest initial quote was submitted by a producer from 
* * *. Both * * * reduced the value of their second quote, whereas the Canadian quote 
was not reduced. * * * also bid and reduced the value of its initial quote on *** tons of 
premium rail. There were no Canadian quotes on the premium rail. 

* * * , director of purchasing for * * * , reported that th~ purchases of Canadian 
product represented samples for on-track testing, the second stage of the railroad's 
qualification procedure. 

. . 
· .. ~ .. 
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Table 17 
New steel rails: Quote information on contracts to Class I railroads, submitted by Class I 
railroads, for shipment from January 1986 through March 1989 

.. * * * * * 

·. .:·· ··~ .... · ·. 

·: .. ·: 

.<·· 

. .. . ... . .. · . . 
. . . 

. •.··. · Souroe: . Con?pi/8d from data submitted in response to questionnaires of the U.S. lntemational 
. Trade· Commission. . 

·::····.·.··· ... ·.· . . .. . . .. . . 
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.!....!....! .-- * .* * provided information for 1987-88, reponing that it awarded 
*** tons, valued at *** during 1987 and *** tons, valued at *** during_ 1988. * * * 
purchased no U.S;-produced rail during the two years. It purchased *** tons of Canadian 
rail, valued at *** and *** tons of rail during 1988 from a supplier of rail produced in 
Luxembourg. The three factors that * * * considers in its purchasing decisions 8;Ie quality, 
price, and delivery. • * * also rep0rted that it. uses relay rail for most purposes and that 
accounted for its small purchases of new steel rails over the period of investigation. 

Quote information shows that the prices quoted by the Canadian supplier, * * * , 
were below the prices offered by the domestic producers. * * * offered a price quote for 
the standard rail that was . *** per ton below .. * . * initial quote and *** per ton below 
* * * initial quote, although it was *** per ton higher than the lowest bidder, * * ·• 
* * * was not selected because it could not meet * * * delivery schedule. 

~ .-- * · * * ·reported th8t it awarded *** tons of new steel rails, valued 
at *** during 1986, *** tons, valued at *** during 1987, *** tons, valued at *** d1,1nng 

. I 

1988, and *** tons, valued at *** during 1989. * * * purchases of new steel rails from 
U.S. producer8 were ***, ***, ***, and *** tons during 1986, 1987, 1988, and 1989. 
Southern Pacific reported that it has traditionally purchased nearly all its requirements from 
U.S. suppliers. The ·information indicates that of the *** quotes by Canadian_ suppliers to 
* * * that compete with domestic rail, *** were higher than the lo~e.st U.S. producers 

· initial quote. * · * * reduced its initial quote in one of six quotes. Iri this quote reduction, 
which occurred during 1986 mvolvirig 136 standard rail, the Canadian supplier quoted a 
range of prices with the lowest quote equalirig * * * quote. * * * reduced its initial quote 
in three of six quotes. In one of * * * reduced quotes, involving 136 standard rail 
awarded during 1989, · the Canadian. initial quote was lower, however it was higher than 
* * * quote.· " · 

* * * vice -president ·of purc_hasing for * * *, stated that since i 986 * * * has 
purchased all·- of its rail ·from a single source, * * *, ·because it receives a better overall 
price by combining orders of standard and premium rail with one supplier. * * * also 
_commented that in 1988 * *·•'bad quality problems with rail produced by * * *. 
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~.-- * * * reported that it aw:arded *** tons of new steel rails, valued 
at *** during 1987, and another *** to~. valued at *** during 1988. All of the 
purch~es by * * * were domestic rail. 113 The Canadian initial quote for the *** tons of 
132 premium rail awarded during 1987 .was lower than the two competing domestic quotes. 
The winning domestic quote w:as reduced from *** per ton to *** per ton. 

. . 
* * * .-- * * * reported that it awarded *** tons of new steel rails, valued 

at *** during 1986, *** tons, .valued a~ ***.in 1987, and *** tons, valued at *** in 1988. 
* * * purchases of new steel rails from ,U$. producers were ***, ***, and *** tons during 
1986, 1987 and 1988, respectively. Neither * * * submitted quotes. * * * lowered its 
initial quote in two of six instances. * *.* reduced the value of two of its three initial 
quotes. 

~.-- * * * reported that it awarded *** tons of new steel rails, valued 
at *** during 1987' and *** tons, valued at *** during 1988. * * * pilrchases of new 
steel rails from U.S. producers were *** and *** tons during 1987 and 1988, respectively. 
During 1987, * * * was awarded one contract for *** tons, valued at *** Neither 
Canadian producer was. awarded business during 1988. 

* * *, vice president for purchasing and materials for * * *, reported that * * * 
bases its purchasing decisions on quality, engineer preference, price, and the ability of the 
supplier to meet delivery schedules. * *. * always purchases rail from several suppliers 
rather than from a single source. * * * stated that * * *. * * *. * * *. 

~.-- * * * reported that it awarded *** tons of new steel rails, valued 
at *** during 1986, *** tons, valued at *** during 1987, *** tons, valued at *** during 
1988, and *** tons, valued at *** during 1989. * * *.purchases of new steel rails from 
U.S. producers were ***, ***, ***, and *** tons during 1986, 1987, 1988, and 1989, 

· respectively. There were no Canadian quotes in 1986. * * * was the only Canadian firm 
to quote for contracts .with * * *. During 1987, * * * was awarded one contract for *** 
tons, valued at ***. * * * final quote for this. contract was higher than * * * final quote. 

113 In footnotes 8 and 9 of page 8 of its "Response to Questions of the Commission and Staff, August 
3, 1989, petitioner suggests that * * * railroad purchased rail from * * * . * * * , stated that the rail 
purchased from * * * was from * * * , and added that * * * has not purchased Canadian rail since 
* * * . * * * confirmed that. the rails supplied was produced by * * * . * * * stated that * * * 
had purchased *** tons of * * * rail * * *. For a more complete discussion of this *** ton purchase, 
see the earlier section on inventories. 
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During 1988, * * *.was awarded one contract for *** tons of 132 standard rail. For this 
contract, * * * initial and final q1;.1otes were below .the domestics, ·however, * * * was 
awarded *** tons. 114 During 1989, * * * was awarded one contract for *** tons of 132 
standard rail, valued at *** even though its price ·was $44 per ton higher than the closest 
domestic competitor. Neither * * * submitted quotes to * * *. 

·• * *, assistant vice president of purchasing for * * *,·reported that * * * bases its 
purchasing decisions on quality, price, . delivery, and longevity. It purchases premium 
head:...hardened rail, which accounts for *** of its rail requirements, from domestic and 
foreign suppliers. * * * rail but, according to * * *, because of capacity constraints only 
sells an amount to * * * that depends on how much standard rail * * .*. 11

' 

.! .... ! .... !.>- * * * reported that it awarded *** tons of new steel' rails, valued 
at *** during 1986, *** tons, valued at *** during 1987, and· *** tons, valued at *** 
during 1988. All of the purchases by * * * were domestic rail. Neither * * * submitted 
quotes to * * *. For each type of rail that * *. * reported initial and final quotes each 

· domestic produc~r reduced the value of its initial quotes. In one instances, * * * lowered 
its quote with no apparent competition. * * * reported that in one of its quote submissions 
it reduced the value of· its initial quote . 

.!....!....!.-- * * * reported that it awarded *** tons of new steel rails, valued 
at *** during 1986, *** tons, valued· at *** during 1987, and *** tons, valued at *** 
during 1988. All of the purchases by * * * were domestic rail. Neither * * * submitted 

. quotes to * * *· 

Producers and Importers.-- Aggregate quote information for major contracts reported 
by producers and importers for production of new steel rails during 1986-88 are presented 
in table 18. 

* * * reported that it quoted to *** Class I railroads in the United States during 
1986, *** during 1987, and *** different Class I railroads during 1988. Of its *** 
individual quotes to Class I railroads during 1986~~8~ * * * received all of the business 

114 * * * bid ·OD *** tons, * * .• bid on·*** ··tons, and * '* * bid on *** tons. 

115 * * *, assistant sales manager for * * *. reports that * * * has in the past pegged sales of 
* * * , but this system is no longer in effect. 
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Table 18 
New steel rails: Aggregate quote information ·to Class I railroads submitted by U.S. and 
Canadian producers, 1986-88 · 

* .. ·* * * * * 

·.:·Source:. Compiled. from.. data.submitted in response to questionnaires of the U.S. lntemational 
. T~e Commission.· 
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on *** quotes ~d a portion of *** quotes. The total v.olume awarded to * * * over this 
~riod was. *** toD:s, valued· at ***. 

* * * reported that it quoted to *** Class. I railroads in the United States during 
19.86, *** during 1987.and *** railroads during 1988. Of its *** individual quotes to 
Class I rail.roads during 1986:..88, .* * * received all of the business on *** quotes and a 
portion of *** quotes. The total volume awarded to * * * over this period was *** tons, 
valued at ***. 

The two Canadian producers, Algoma and Sydney, reported that they quoted to*** 
Class I railroad in ~e United States. during 198~, *** during 1987 and *** during 198.~. 

Of its *** individual q'1otes to Class I railroads during 1986-88, ~ * * received all of t~e 
business on *** · quotes and a portion of: the business on *** quotes. The total volume 
awarded to * * * over this period .was *** tons, valued at·***. Of this amount, *** tons 
consisted of triai pµrchases by the railroads for on-track testing. 116 Of the *** quotes . . . 

made on beh8lf of * * , .* by its dis~butors to Class I railroads during 1986-88, * * * 
received a portion of the business on .*** quotes, representing *** tons. m ***.tons of 
this amo~t was for on"'.'tracl,c testing, and * * * .. 

Information on the competition between U.S. and Canadian producers for rail sales 
to Class I railroads is summarized in tables 19-26. Because transactions are generally 
made with Class I railroads_ thr9ugh quo~ competition and subsequent negotiations, the 
discussion .. of pri~es is organized ac·cording to the railroad requesting the quote. 118 

C()mpeting bids for .. the same contract are not always · identifiable so caution must be 
exercised in l'.llaking c?rpparisons. 

116 Algoma also received an award for * * * that was also used for on~track testing. 

117 The total value is not available. 

118 Lost sales and lost revenues in bid situations were alleged based on the quotes to the Class I 
railroads. Tables 19-26 indicate the . wiiiners of the contracts for production of new· steel rails during 
the period of investigation, the value of the quotes, and the amount quotes were lowered in order to 
obtain a contract. 
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~.--U.S. producers and importers of Canadian rails reported that during 
1986 * * * awarded *** tons of new steel rails, valued at ***. During 1987 this railroad 
was reported to have awarded *** tons, valued at ***, 119 and during 1988 it was reported 
to have awarded *** tons, valued at ***. * * * aggregate purchases of new steel rails 
from U.S. producers were ***, ***, and *** tons during 1986, 1987, arid 1988, 
respectively. Neither Canadian producer w~ awarded business by * * * during 1986 or 
1987 although * * • bid on *** tons. A Canadian rail supplier, * * * was awatded *** 
tons of new steel rails, valued at *** during 1988. * * * was awarded *** tons, valued 
at *** on a total of ••• tons bid during 1988. 

Information submitted by U.S. and Canadian firms (table 19) indicates that of the 
***quotes by Canadian suppliers to* * *during the period, all but one were higher than 
the lowest initial quote by a U.S. producer for the same type of rail for each year. * * * 
reported that in 7 of 10 instances it reduced its second quote. In the three instances irt · 
which Canadian initial quotes were lower than those of * * *, there were other domestic 
initial quotes that were even lower than those of the Canadians. In. one instance, * • * 
reduced its quote without any apparent competition. * * • lowered its quote in *** 
instances. In one case a competing Canadian quote was the lowest initial quote. For the 
contract awarded to * * *, its initial and winning quotes were higher than most of the 
domestic quotes. 

~.-- Producers and importers reported that • * * awarded *** tons of 
new steel rails,· valued at *** during 1986. * * * was reported to have awarded *** tons, 
valued at *** during 1987, and *** tons, valued at *** during 1988. * * * purchases of 
new steel rails from U.S. producers were ***, ***, and *** tons during 1986, 1987, and 
1988, respectively. Neither Canadian producer was awarded business by* * *during 1986 
or 1988. During 1987, * * * was awarded one contract for *** tons, valued at *** 
* * • was awarded a contract by * * • for *** tons during 1987. 120 

Information submitted by U.S. and Canadian firms (table 20) indicates that of the 
*** quotes by Canadian suppliers to * * * that appear to compete with domestic rail, all 
were higher than the lowest initial quote by a U.S. producer. * * * reported that in 24 
of 26 instances it reduced its second quote. In the three instances where there were 

119 The total value awarded by • • • in 1987 does not included a value for ••• tons awarded to 
• • •. This value was not available. 

120 The value of this contract was not reported by • * * distributor, * * * . 
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Table 19 
New steel rails: Quote information to * * * submitted by U.S. and Canadian producers, 
and U.S. Importers of Canadian-produced new steel rails, for shipment during 1986-88 

· .... ;>, .• 

* * ··* .. · 

. Source: · Compiled from data submitted in response to questionnaires of the U.S. lntemational 

. ··Trade. QJmmission; 
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Table 20 
New steel rails: Quote information to * * * submitted by U.S. and Canadian producers, 
and U.S. importers of Canadian-produced new steel'..rails, for shipment during 1986-88 

* * * * * * 

·.:· .. 

Source: Compiled from data submitted in response to questionnaires of the U.S. lntemational 
· Trade Commission. · '· 

: .. 
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competing Canadian quotes, the Canadian initial quotes were higher than those of * * *. 
In a number of instances, * * * reduced its quote without any apparent competition. 

· * * * lowered its quote in *** instances. For two cf * * * lowered quotes there were. 
no competing Canadian quotes, and for the third lowered * * * quote the Canadian initial 
quote was higher than other domestic competition. For the contract awarded to * * *, its 
initial and winning quotes were higher than some of the domestic quotes. 

~.-- Producers and importers reported that * * * awarded *** tons of 
new steel rails, valued at *** during 1986, *** tons, valued at ***, and *** tons, valued 
at *** during 1988. * * * purchases of new steel rails from U.S. producers were ***, 
***, and *** tons during 1986, 1987, and 1988, respectively. * * * did not report any 
quotes to * * * in 1986. During 1987, * * * was awarded *** tons, valued at ***. In 
1988, * * * was awarded one contract for *** tons, valued at *** Neither * * * 
submitted quotes to * * *. 

Information submitted by U.S. and Canadian firms (table 21) indicates that of the 
*** quotes by Canadian suppliers to * * * that appear to compete with domestic rail, two 
were higher than the lowest initial quote by a U.S. producer. * * * reported that in seven 
of eight instances it reduced the value in it initial quote. In one instance * * * initial 
quote was lower than the quote of* * *. 121 * * * lowered its initial quote in *** of*** 
quotes, but in each quote where there was Canadian competition, there was a lower 
domestic initial quote. In one instance, * * * lowered its quote with no apparent 
competition. For the 1987 contracts awarded to * * *, its initial and winning quotes were 
higher than some of the domestic quotes, and for its 1988 contract all its initial and 
winning quotes are higher than all of the domestic competition. 

~.-- U.S. producers reported (table 22) that * * * awarded *** tons of 
new steel rails, valued at *** during 1987 and *** tons, valued at *** during 1988. 
Questionnaire responses indicated that * * * did not purchase any rails produced in Canada 
during the period under investigation. All rail purchases since 1986 have been from a U.S. 
supplier, * * *. 122 Quote information submitted by U.S. and Canadian producers shows 

· that the U.S. producer, * * *,provided the lowest final quote and received the orders from 

121 Although there is a five month difference on a bid for *** tons between * * * initial bid during 
July 1987 and * * * estimated bid date of February 1987, a comparison was made because the tonnage 
bid was the same. 

122 * * * 
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Table 21 
New steel rails: Quote information to * * * submitted by U.S. and Canadian producers, 
and U.S. importers of Canadian-produced new steel rails, for shipment during 1986-88 

* * * * * * 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Table 22 
New steel rails: Quote information to * * * , and * * * submitted by U.S. and Canadian 
producers, and U.S. importers of Canadian-produced new steel rails, for shipment during 
1986-88 

* * * * * * 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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* * * In four of six instances, * * * reduced its initial quote when there were lower 
Canadian quotes. 

~.-- U.S. producers reported (table 22) that * * * awarded *** tons of 
new steel rails, valued at *** during 1988. Questionnaire responses indicated that *** did 
not purchase any rails produced in Canada during the period under investigation. All rail 
purchases have been from a U.S. supplier, * * *. 

~.--U.S. producers and Canadian importers reported (table 23) that* * * 
· awarded *** tons of new steel rails, valued at *** during 1986, *** tons, valued at *** 

during 1987, and *** tons, valued at *** during 1988. * * * reported that it has 
traditionally purchased nearly all its requirements from U.S. suppliers. * * * reported 
that in seven of eight instances it reduced its initial quote. In the one instance that there 
was competition from Canada, the Canadian' s initial quote was higher than * * *. The 
winning quote was submitted by a U.S. producer, * * *, which received the award of 
*** tons after lowering its initial quote of *** to ***, or below that of * * * initial quote 
of ***· * * * raised its initial quote of*** to *** because of a change in the requested 
delivery site. 

~.--U.S. producers and Canadian importers reported (table 23) that* * * 
awarded *** tons of new steel rails during 1987 and *** tons, valued at *** during 1988. 
Although a quote offered by * * * for the Canadian product in 1987 was the lowest quote, 
* * * selected * * * who supplied a U.S.-produced rail. * * * quoted a price $*** per 
ton higher than * * * and received the order for *** tons. 

~.-- Producers and importers reported (table 23) that * * * awarded *** 
tons of new steel rails, valued at *** during 1986; it made no awards during 1987, and 
awarded *** tons, valued at *** during 1988. Neither * * * submitted quotes to * * *. 
The information indicates that all of the *** quotes by * * * to * * * that appear to 
compete with domestic rail were higher than the lowest initial quote by a U.S. producer. 
* * * reported that in three of five instances it reduced its initial quote. In one instance 
there was competition from * * *; however, * * * initial quote was higher than any 
domestic initial quote. In two instances, * * * lowered its quote with no apparent 
competition. * * * reported that in all *** of its quote submissions it reduced its initial 
quote. In two instances there was competition from * * *, but * * * initial quote was 
higher than that of * * * In one instance, * * * lowered its quote with no apparent 
competition. 
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Table 23 
New steel rails: Quote information to * * * , * * * , and * * * submitted by U.S. and 
Canadian producers, and U.S. importers of Canadian-produced new steel rails, for shipment 
during 1986-88 

•• * * * * 

Sou;ce:. Compiled from· data submitted in response to questionnaires of the U.S. International . 
. Trat:Je Commission. 

Public Report A-105 



United States International Trade Commission 

New steel rails from. Canada (Final) 

~--- Producers reported (table 24) that * * * awarded *** tons of new 
steel rails, valued at *** during 1986, *** tons, valued at *** in 1987, and *** tons, 
valued at *** in 1988. Neither * * * subm~tted quotes to * * *. * * * reported that in 
6 of 12 iilstances it reduced its initial quote. In foui instances, * * * lowered its quote 
with .no apparent ·competition. * * *. reported that in two of its quote submissions it 
reduced the value of its initial quote. 

~--- Producers reported (table 24) that * * * awarded *** tons of new 
steel rails, valued at *** during 1986, *** tons, valued at *** during 1987, and *** tons, 
valued at *** during 1988. Neither * * * submitted quotes to * * *. * * * reported that 
in six of nine instances it reduced its initial quote. In two instances, * * * lowered its 
quote with no apparent competition. * * * reported that in *** of its quote submissions 
it reduced its initial quote. 

~---Producers and importers reported (table 24) that * * *awarded*** 
tons of new steel rails, valued at *** during 1986, *** tons, valued at *** during 1987, 
and*** tons, valued at*** during 1988. Neither* * *submitted quotes to* * *. * * * 
bid for *** tons of 136RE rail in 1988. * * * reported that in two of seven instances it 
reduced its initial quote. In those two instances, * * * lowered its quote with.no apparent 
competition. * * * did not lower its quote when there appeared to be Canadian 
competition. 

~--- Producers reported (table 25) that * * * awarded *** tons of new 
steel rails, valued at *** during 1986, *** tons, valued at *** during 1987, and *** tons, 
valued at *** during 1988. Only * * * reported bidding for this business. 

~--- Producers reported (table 25) that * * * awarded *** tons of new 
steel rails, valued at *** during 1986, *** tons, valued at *** during 1987, and *** tons, 
valued at *** during 1988. Neither * * * submitted quotes to * * *. 

~--- * * * reported that * * * awarded *** tons of new steel rails, 
valued at *** during 1988. Questionnaire responses indicated that domestic producers did 
not bid to supply rail to the * * * during the period under investigation. 

Bid competition with transit authorities.-- U.S. producers and importers of steel rails 
were also requested to provide information on all bids· to transit authorities, won or lost, 
between January 1986 and December 1988 that involved competition between U.S. and 
Canadian suppliers. All three U.S. producers 'and both Canadian producers submitted 
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Table 24 
New steel rails: ·Quote information to • • • _, • • • ·, • " • ·, and • • • submitted by 
U.S. and Canadian producers, and U.S.· importers of Canadian-produced new steel rails, for 
shipment during 1986-88 

·* ..... <··· 

.... ··: 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. . . . ' . 
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Table 25 
New steel rails: Quote information to * * * , * *· * , and * * * submitted by U.S. and 
Canadian producers, and U.S. importers of· Canadian-produced new steel rails, for shipment 
during 1986-88 

* * * * 

·.:·· .. _: .. ·:··.· 

Source: ·.Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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information on the bid process. Aggregate bid information to transit authorities is 
presented by producer and by year in table 26. 

* * *reported that it quoted to ***transit authorities during 1986, ***during 1987, 
and *** during 1988. Over the 3-year period, * * * was awarded *** tons, valued at ***. 
This represented nearly *** percent of all transit business reported. * * * reported that 
it quoted to *** transit authorities during 1986, *** during 1987, and *** during 1988. 
* * * was awarded business by *** transit authority for *** tons, valued at *** during 
the period under investigation. * * *. * * * was awarded *** tons, valued at *** during 
1986. 

* * * reported that it * * *. This * * *. 
at ***. 

* * * * * * shipped *** tons, valued 

* * * reported that it does not actively pursue the transit market because most U.S. 
transit systems follow buy-American policies. Transit authorities that receive Federal funds 
are often required to purchase domestic product unless the price of the foreign rail is 25 
percent below the domestic price. In New York State, the foreign price must be at least 
7 percent below the domestic bid price to allow foreign purchases. * * *. * * *. * * *. 

Spot market sales to distributors and end users.--Spot market sales of prime and 
industrial rail by rail producers are made tO both distributors and end users. Distributors 
often compete with rail producers for spot sales to end users. Class I railroads make spot 
purchases of prime rail for one of two reasons: if there is an unexpected need for rail 
such as is caused by derailments, or if the railroad failed to provide for enough rail in its 
yearly contracts. None of the Class I railroads reported purchasing industrial rail. 
Typically spot sales are small with quantities usually below 1,000 tons. Class I railroads 
and distributors have indicated that spot market sales do not effect the quote competition 
to Class I railroads. 123 Many spot market sales are made to smaller railroads, transit 
authorities, and industrial sites with small rail lines. 

123 Conversations with Oass I railroads * * * , and conversations with the distributors * * * . 
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Table 26 
New steel rails: Aggregate bid information to transit authorities by U.S. producers, 1986-88 

. . .·. ,' 

,' . ·.· .· . 
·· ..... ::.. .·· . 

·. . .. . . 
. :·· ·. '• .· : 

·:::·:···:"··:.:· .. :;: .. ·::·:::,::··.: 
.. ·: .. ·'.: :·· .. ··. :::··· 

* * * * .· 

·. · . 
. . ·.--:. :·· 

·Source: · CompJ/ed from data submitted in response to questionnaires of the U.S. lntemational 
· Trade Commission. 
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U.S. producers and importers of steel rails were also requested to provide 
information on their largest spot market sales of the most frequent sold types of prime and 
industrial rail in each quarter to distributors and end users between January 1986 and 
March 1989. * * *and* * *and both Canadian producers submitted information on such 
sales (tables 27-31). 

Prime rail. -- Bethlehem's spot market prices of 11 SRE rail to * * * increased 
*** percent from *** per ton in April-June 1987 to *** per ton in October-December 
1987 before falling *** percent to *** per ton in April-June 1988 (table 27). An April
June 1986 sale at *** was not conside~d representative because of its small magnitude 
of*** tons. Bethlehem's spot market prices of 132HT rail to * * * showed no apparent 
trend. 

CF&I's spot market prices of l 15RE rail to * * * ranged from *** per ton to *** 
per ton during 1986-88. In January-March 1989 CF&I's price increased to *** per ton, 
but this sale was for a relatively small quantity of *** tons. CF&l's spot market prices 
of 136RE rail to * * * declined *** percent from *** per. ton during January 1986-
September 1987 to *** per ton during January-March 1989. 

Canadian spot market prices of 115RE and 132RE to * * * and 115RE to * * * 
showed no apparent trend (table 28). Canadian spot market prices of 132RE to * * * 
increased *** percent from *** per ton during January-June 1987 to *** per ton during 
July-September 1988 before falling to *** per ton in January-March 1989. In several 
instances the largest quantity of Canadian rail sold in the spot market was below 100 
tons. 

There were isolated sales of several different types of rail by U.S. and Canadian 
producers that did not lend themselves to tabular presentation. For standard rails, these 
included *** sales by U.S producers of 115RE to distributors for *** per ton during 
January-June 1987 and *** sales each of 132RE to distributors and end users. *** of 
these sales were to distributors, for *** and *** per ton during January-June 1986 and 
the other was for *** per ton during January-March 1989. Of the *** sales to end users, 
*** occurred in each of the years 1986-88 with per ton prices of***, respectively. There 
was one sale of 136RE to distributors during April-June 1988 for *** per ton. For 
premium rails, these included *** sales of 115HT to distributors. These sales ranged 
between *** and *** per ton. There were *** sales to end users of 1321fll (39-foot 
lengths) at *** and *** per ton, and *** to distributors of 136HT at *** per ton. U.S. 

Public Report A-111 



United States International Trade Commission 

New steel rails from Canada (Final) 

Table XI 
Prime rails: Spot market prices and quantities of the largest sales by U.S. producers of 
new steel rails, by quarters, January 1986-March 1989 

. . . 
. . .. · 
·.: ·.· ... :::_:_:-::······ 

* * * * 

... · .. ·.;.··:·. 

::):: ..• :.:::: .. ·.:···:·· 

:.:::tJ~i/;.;::·: =;;;,~lle:i I~;· data submitted in response to questionnaires of the U.S. tniemational 
? .T'!Jt:!e. eomm.1s.s10.,,. ·· · 
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Table 28 
Prime rails: Spot market prices and quantities of the largest sales by U.S. importers of 
Canadian-produced new steel rails, by quarters, January 1986-March 1989 

·.· .... * * * * 

·s~~rde.~ Co;il~~ fro~ data su~mltted In response to questionnaires of the U.S. International 
Trade' Commission. 
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producers had *** of l 15HT to end users and *** sales of 132HT. These sales ranged 
between *** and *** per ton for l 15HT, and *** and *** per ton for 132HT. There 
were *** sales to end users of 136HT at *** and *** per ton. 

Isolated sales of Canadian rail included *** sales of 136RE to end users for *** 
per ton and one of l 36HH to distributors for *** per ton. 

There were nine possible price comparisons between sales of domestic and Canadian 
rail in the spot market. 124 Margins of underselling are presented in table 29. Six of the 
comparisons occur in sales of 80-foot 115RE rail by Bethlehem to end users. Canadian 
rails were priced lower than the domestic rail in three of the comparisons, by between 3 
and 8.4 percent, and in the other three comparisons domestic rail was priced lower than 
the Canadian rail, by between 4 and 28 percent. The remaining three comparisons occur 
in sales of l 15RE and 132RE to distributors and 132RE to end users. Canadian rail was 
lower priced than the domestic rail by *** and ***percent for the comparisons of l 15RE 
and 132RE to distributors, and Domestic rail was priced *** percent lower than the 
Canadian rail for the comparison of 132RE to end users. 

Industrial rail.--A discussion of trends in the spot market for industrial rail 
. is difficult because the .. quality of industrial rail varies greatly and because it is sold in 
different lengths when defective sections are cut from the rail. Domestic producers 
reported 10 spot market sales of industrial rail. Eight of the sales were to distributors, 
with three of l 15RE, three of 132RE, and two of 136RE. Prices of these eight sales 
ranged from *** to *** per ton. The o~er two sales were of l 15RE for *** per ton to 
an end user, * * *. 

Canadian rail producers reported sales of ll 5RE, 132RE, and 136RE industrial rail 
to distributors (table 30). Prices of industrial rail sold by Canadian producers to 
distributors ranged from *** to *** per ton for l 15RE, from *** to *** per ton 132RE, 
and from *** to *** per ton for 136RE. Distributors of Canadian rail reported sales of 
115RE, 132RE, and 136RE industrial rail to end users (table 31). Prices of industrial rail 
solci by distributors to end users ranged from *** to *** per ton for 115RE, from *** 
to *** per ton for 132RE, and from *** to *** per ton for 136RE. 

124 Since there were no spot sales of Canadian 39-foot rail, price comparisons were only made between 
domestic and Canadian 80-foof rail. Thus CF&I's sales of 39-foot I 15RE and I36RE to end users in 
table 27 could not be compared with Canadian sales of 80-foot rail. 
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Table 29 
New Steel rails: Margins of underselling/overselling by importers of Canadian produced 
new steel rails compared with U.S. produced new steel rails, by quarters, January 1986-
March 1989 

Prime · · ... · Industrial .. ·.·. · · 
Distributor. · · End-user · Dlstffbutor · · End-user · 

Period 115RE. 132RE 115RE . 132RE. 115RE .• 1.32RE. 136RE 115RE 

1986: 
January-March 
April-June . . . . . . . 
July-September . . • . 
October-December 

1987: 
January-March . . . . 
April-June . . . . . . . 
July-September . . . . 
October-December 

1988: 

9.2 

January-March . . . . 
April-June . . . . . . . 
July-Septe~r .... ·. ~ · _ : · • · 
October-December. · · · · 

1989: 
January-March '. , . . 

··fin percent}·· 

(4.0). 
-· 

.-
3.0. "'. 
8.0 

- . 8.4. -

(8.3) . 
- .. •. (27.8) .. 

.·.5~4 

...... 

(3;2) 

.·.~· 

..; 58;7 \ .• 33.2 

·- . - -·. 
-·~·~;;.:·; . . .-·~-- <_.:. 

. : . · . .:· .. ."··.. . . -

Note.-- A dash is shown Where nc:> data w~re available . 

·. ·-··. 

......... · ... · 

. .. · .·.·-:·-.: . . · .. 
- : ·.· 

. SDurce: .. Compiled frot11 data submitted in response to questionnaires of the U.S. International 
Trade Commission.· 
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Table 30 
Industrial rails: Spot market prices and quantities of the largest sales by U.S. importers of 
Canadian-produced new steel rails to distributors, by quarters, January 1986-March 1989 

* * * * * 

Source: Compiled from data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Table 31 
Industrial rails: Spot market prices and quantities of the largest sales by U.S. distributors 
of Canadian-produced new steel rails to end-use customers, by quarters, January 1986-
March 1989 

. response to questionnaires of the U.S. lntematlonal 
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There were eight possible price comparisons between sales of domestic and 
Canadian industrial rail in the spot market, although differences in quality and length raise 
questions (table 29). Six of the comparisons occur in sales to distributors and two in sales 
to end users. Canadian rails were priced lower than the domestic rail in all six of the 
distributor sales comparisons, by between 28.6 and 58. 7 percent. In one sale to end users 
Canadian rails were priced lower than domestic rails by *** percent, and in the other 
comparison domestic rail was prieed lower than the Canadian rail by ••• percent. 

Lost sales and lost revenues 125 

U.S.· producers were asked for additional information relating to any sales or 
revenues that have ·been lost, other than in a quote or bid situation involving Class I 
railroads or transit authorities, as a result of imports of new steel rails from Canada since 
January 1986. There were two allegations of such sales lost and one of revenues lost 
because of competition from imports from Canada. These alleged sales lost to imports 
from Canada totaled *** tons. No value was given to the quantity of alleged revenues 
lost. 

* * *, a Class I railroad was named by * * * in an. allegation of sales lost during 
1987, involving *** tons of rail. * * * reported that it purchased domestic rail produced 
by * * * through * * * 4istributors. 

* * * was named by * * * in an allegation of sales lost during 1987, involving *** 
tons of rail. * * * stated that although his company requested quotes for 10 miles of 
l l 5RE rail, it did not purchase any rail. 

* * * was named by * * * in an allegation of revenues lost during 1988, involving 
*** tons of 115HT rail. * * * said that this allegation was incorrect. He stated that there 
are no second quotes by producers, that * * * receives only one quote. * * * stated that 
* * * is small, with only *** miles of track. Because of its size, this company has 
trouble purchasing from domestic producers. When purchases are made the domestic 
producers stipulate that the price of rail is established at the time of rolling, which, · 
according to * * *, can be a year later. 

125 The producer questionnaire requested lost sales and lost revenues allegations that were not included 
in the bid section. 
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Exchange rates 

• Quarterly data reported by the International Monetary Fund indicate that during 
the period January 1986 through December 1988, the nominal value of the Canadian 
dollar appreciated 16.4 percent relative to the U.S. dollar. Adjusted for movements in 
producer price indices in the United States and Canada, the real value of the Canadian 
currency appreciated 16.9 percent during the same period. 

Table 32 presents U .S.-Canadian exchange rates, 126 including nominal exchange 
rate equivalents of the Canadian dollar in U.S. dollars, real exchange rate equivalents, 127 

and producer price indicators in the United States and Canada, 128 for the period January 
1986 through March 1989. 129 Figure 13 presents the quarterly relative values of the 
yen, deutche mark, pound, and Canadian dollar to the U.S. dollar during the period 
January 1986 through March 1989. 

126 Exchange rates expressed in U.S. dollars per Canadian dollar. 

127 The indexed real exchange rate represents the nominal exchange rate adjusted for the relative 
movements in Producer Price Indices in the United States and Canada. Producer prices in the United 
States increased 6.7 percent during the period January 1986 through December 1988, compared wi~ 
a 7 .2 percent increase in Canadian prices during the same period. 

128 Producer price indicators -- intended to measure final product prices -- are based on average 
quarterly indices presented in line 63 of the International Financial Statistics. 

129 International financial Statistics, June 1989. 
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Table 32 
U.S.-Canadlan exchange rates: Nominal-exchange-rate equlval8nts of the Canadian dollar 
In U.S. dollars , real-exchange-rate equivalents, and producer price Indicators In the United 
States and Canada, January 1986-March 1989 

· ..•..• : ••••.••. 100.0•· ··•·• ' 
' ' ' '101.8 ' 
>> ... ·.·. 102A > 

·. 102.8 

·:•·••·:~-~.:::::1·~~ii . .'~~···~iiii::{f1~ivklfsJ.F1ttanclBJ Statistics~ · . 
.. ··.-:·:··:··.:-:·::::·:::-·-=-·-··.·· ... · .. :. 
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Figure 13 

Exchange rate comparison: Relative value 
of major world currencies to U.S. dollar 

index value - 1/86=100 

1 2 3 4 1 2 3 4 
1986 1987 

Intemalional Plnancial Stlltlatica. 
Intemldooal Mmetmy Fund. August 1989 
RP exchange nre: line 3; PPl: line 63 

quarter/year 

2 3 4 1 
1988 119891 
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[Investigations NOL 701-TA-297 (Final) and 
731-TA-422 (Final)] 

New Steel Ralls From Canada 

AGrncv: United States International 
Trade Commission. 
ACTION: Institution of final 
countervailing duty and antidumping 
investigations and scheduling of a 
hearing to be held in connection with 
the investigations. 

SUMMARY: The Co1r.mission hereby gives 
notice of the institution of final 
countervailing duty investigation No. 
701-TA-297 (Final) under section ;-c:;;b) 
of the Tariff Act of 1930 (19 U.S.C. 
1671d(b)) (the Act) to detennine whether 
an industry in the United States is 
ma~erially injured, or is threatened w!~h 
material injury, or the establishmer.t of 
an industry in the United States is 
materially retarded. by reason of 
imports from Canada of new steel 
rails, 1 that have been found by the 
Department of Commerce, in a 
preliminary detenni."lation, to be 
subsidized by the Government of 
Canada. Commerce will make its final 
subsidy determination in this 
investigation on or before July 26, 1989. 

The Commission hereby gives notice 
of the institution of final antidumping 
investigation No. 731-TA-422 (Final) 
um1.?r section 735[b) of the Act (19 
U.S.C. 1673d[b)) to detennine whether 
an industry in the United States is 
materiaily injured, or is threatened \\;th 
material injury, or the establishment of 
an industry in the United States is 
materially retarded. by reason of 
imports from Canada of new stel:ll rails, 
that have been found by the Department 
of Commerce, in a preliminary 
determination, to be sold in the United 
States at less than fair value (LTI'V). 
Commerce will make its final LTFV 
d.;lcmi.nation on or before July 26, 1989. 

As provided in sections 70Sfb) and 
735(b) of the Act, the Commission must 
complete final countervailing duty anJ 
antidumping investigations before the 
later of 120 days after the date of 
Commerce's affirmati\·e preliminary. 

• For the purposes of these investigations. "new 
steel rails" include rails. whether or not of alloy 
steel. provided for in subheadings 730Z.10.10, 
7302.10.50, and 8548.00.00 of the Hannonized Tarilf 
Schedule of the United States (previously clnssifi~d 
In items 810.20. 810.21. and 688.42 of the Tariff 
Schedules of the United States). Specifically 
excluded Crom the scope or these investigations are 
imports or "light.rails," which are 60 pounds or less 
per yard. such 01 are used in amusement park ;ides. 
"Relay rails," which are used rails that hAve been 
takr.n up from a primary railroad track and are 
suitable to be reused ae rails (1uch as on a 
secondary rail line or in a rail yard). are also 
excluded. 
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dtermination. or 45 days after Its final 
determination. if affumative. . 

For further information concerning the 
conduct of these investigations. bearing 
procedures, and rules of general 
application. consult the Commission's 
Rules of Practice and Procedure, part 
207, subparts A and C (19 CFR Part 2JJ7, 
as amended by Commission interim 
rules published in 53 FR 33041-43 
(August 29. 1988)), and part 201, 
subparts A through E (19 CFR Part 201) 
EFFECTIVE DI.TE: April 18, 1G89. 
FOR Fl1R'THER INFORr.tATION CONTACT: 
Fred Rogoff {202-252-1179), Office of 
Investigations. U.S. International Trade 
Co::runission. 500 E Street SW., 
Washington. DC 20436. Hearing
impaired individuals are advised that 
information on L~s matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252-
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMEKTARY INFORMATION: 

Background.-Tbese investigations 
are being instituted as a result of 
affirmative preliJJi.inary determinations 
by the Department of Commerce that 
certain benefits which constitute 
subsidies within the meaning of section 
701 of the Act (19 U.S.C. 1671) are being 
provided to manufacturers, producers, 
or exporters in Canada of new steel rails 
and that exports of such merchandise to 
the United States are being sold at less 
than fair value within the meaning of· · 
section 731 of the Act (19 U.S.C.1673). 
The investigations were requested in a 
petition filed on September 26. 1988. by 
counsel on behalf of the Bethlehem Steel 
Corporation, Bethlehem. PA. ID response 
to that petition the Commission 
conducted preliminary countervailing - , 
duty and antidumping investigations 
and, on the basis of information · ·. 
developed during the course of those 
investigations, determined that there 
was a reasonable indication that an 
industry in the United States was . 
materially injured by reason of imports 
of the subject merchandise (53 FR 47588, 
November 23, 1988). 

Participation in the investigations.- · 
Persons wishing to participate in these 
investigations as parties must file an_ 
entry of appearance with the Secretary 
to the Commission. as provided in 
§ 201.11 cif the Commission's rules (19 
CFR 201.11). not later than twenty-one 
(21) days after the publication of this · 
notice in the Federal Register. Any entry 
of appearance filed after this date will 
be referred to the Chairman. · · · 
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who will determine whether to accept 
the late entry for good cause shown by 
the person desiring to file the entry. 

Service Jist.-Pursuant to § 201.ll{d) 
of the Commission's rules (19 CFR 
201.ll(d)), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to these 
investigations upon the expiration of the 
period for filing entries of appearance. 
In accordance with U 201.16(c) and· 
207.3 of the rules (19 CFR 201.16(c) and 
2073.3, as amended), each document 
filed by a party to the investigation must 
be served on all other parties to the 
invei;tigations (as identified by the 
service list). and a certificate of service 
must accompany the documenL The 
Secretary will not accept a document for 
filing without a certificate of service. 

Li..r::tited disclosure of business 
proprietary information under a 
protective order.-Pursuant to § 207.7(a) 
of the Commission's rules (19 CFR 
207.7(a), as amended), the Secretary will 
make available business proprietary 
information gathered in these final 
investigations to authorized applicants 
under a protective order, provided that 
the application be made not later than 
twenty-one (21) days after the 
publication of this notice in the Federal 
Register. A separate service list will be 
maintained by the Secretary for those 
parties authorized to receive business 
proprietary information under a 
protective orde-r. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service_ indicating that it bu been 
served on all the parties that are . 
authorized to receive such information 
under a protective order. · .. · 

Staff report.-The preheating staff 
report in these investigations will be 
placed in the nonpublic record on July 
10, 1989, and a public version will be 
issued thereafter, pursuant to I 207 .21 of 
the Commission's rules (19 CFR 207.21). 

Hearing.-The Commission will hold 
a hearing in connection with these 
investigations beginning at 9:30 a.m. on 
July 27, 1989, at the U.S. International 
Trade Commission Building, 500 E 
Street. SW., Washington, DC. Requests 
to appear at the hearing should be filed 
in writing with the Secretary of the · 
Commission not later than the close of 
business (5:15 p.m.) on July 17, 1989. All 
persons desiring to appear at the 
hearing and make oral presentations 
may file prehearing briefs and attend a 
prehearing conference to be held at 9:30 
a.m. on July 20, 1989, at the U.S. 
International Trade Commission 
Building. The deadline for filing 
prehearing briefs is July 20, 1989. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testiI:lony be limited to 
a nonbusiness proprietary summary and 
analysis of material contained in 
prehearing briefs and to infonnation not 
available at the time the prehearing 
brief was submitted. Any written 
materials submitted at the bearing must 
be filed in accordance with the 
procedures described below and any 
business proprietary materials must be 
submitted at least three (3) working 
d.:iys prior to the hearing (see 201.G(b)(2) 
of the Commission's rules {19 CFR 
201.6(b )(2))). 

Written submissions.-All legal 
arguments, economic analyses. and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with I 2JJ7.22 of the 
Commission's rules (19 CFR 207.22). 
Posthearing briefs must conform with 
the provisions of section 207.24 (19 CFR 
207.24) and must be submitted not later 
than the close of business on August 3, 
1989. In addition. any person who has 
not entered an appearance as a party to 
the investigations may submit a written 
statement of information pertinent to the 
subject of the Investigations on or before 
August 3, 1989. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance _with§ 2JJ1.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for buaineaa 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary of the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled "Business Proprietary 
Information." Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of I I 201.6 and 
207.7 of the Commission's rules (19 CFR 
201.8 and 207.7, as amended). 

Parties which obtain disclosure of 
business information pursuant to 
§ 207.7(a) of the Commission's rules (19 
CFR 207.7(a)) may comment on such 
information in their prehearing and 
posthearing briefs, and may also file 
additional written comments on such 
information no later than August 8, 1989. 
Such additional comments must be · 
limited to comments on business 
proprietary information received in or 
after the posthearing· briefs. 
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Authority: Thie Investigation is being 
conducted under authority of the Tariff Act of 
1930, title VU. Thie notice le published 
pursuant to I w .zo or the Commiesion'e 
rulee (19 CFR I 207.20). 

By order or the Commission. 
Kenneth R. Maeoo, 
Secretary. 

laaued: April 20.1989. 

[FR Doc. 8~10052 Filed 4-2&-89; 8:45 am) 
911.1JNG CODE ~ 
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... _., .. 

[Investigations Nos. 701-TA-297 
(Preliminary) and 731-TA-422 (Preliminary)] 

.New Steel Rails F;om Canada 
Determinations 

On the basis of the record 1 developed 
in the subject investigations, the 
Commission unanimously determines, 
pursuant to section i03(a) of the Tariff 
Act of 1930 (19 U.S.C. 1671b(a)), that 
there is .8 reasonable in di ca ti on that an 
industry in the United States is 
materially injured or threatened with 
material injury by reason of imports 
from Canada of new steel rails. 2 

provided for in items 610.20, 610.21. and 
6ll6.42 3 of the Tariff Schedules of the 
United States (subheading 7302.10.10, 
730:!.10.50. and 6548.00.00 of the 
Harmonized Tariff Schedule of the 
United States). that are alleged to be 
subsidized by the Government of 
Canada. 

The Commission also determines. 
pursu<1nt to section 7339(8) of the Tariff 
Act of 1930 (19·u.s.c. 16i3b(8)). that 
there is a reasonable indication that an 
industry in the United States is · 
materially injured or threatened with 
:'"ate:ial iJ.ljury by reason of imports 

1 The r~~ord is defined in § 207.2(ij of the 
Commission's Rules of Prac::ce and Procedure (19 
CFR Z07.2(i)J. 

1 For the purposes of these investigations. "'new 
steel rails'.' include raila. whether of carbon, high 
carbon. alloy or other quality ateel. including. but 
not limited to. standard rails. all main line sections 
(over 60 pounds per yard). heat-treated or heed· 
hardened (premium) raila. transit raila. contact raila 
(or "third rails"), and crane rails. provided for in 
items lll0.2010. 810.2025. 610.2100. and 688.4280 of 
lhe Tariff Schedule$ of the United States llnnatated 
(TSUSA) (subheadings 7302.10.l~ZO. 7302..10.1040, 
7302.lD.5000. and 8S48.00.0000 of the Harmonized 
Tariff Schedule of the United States (tfTS)). 
· Specifically excluded from the scope of these 
investi11etions are imports of "'light r:iils," which ere 
60 pounds or leao per yard. "'Relay rails,'' which are 
uscd·roila that have been taken up from H primary 
rnilroud track and are suitable to lie r•used ae rails 
(such os on a secnndary rail line or in a roil ynrd). 
arc also excluded. 

•The petition stoles that contact raiis are 
provided for under thia item number: however. 
according 10 the U.S. Customs Service. contact ruil1 
are pro,·ided for under TSUS item number 611.5.llO 
(HTS item 853C.90.00). Irrespective uf where 
ch1uificd in the TSUS or trrs. contact l'bils n~ 
cleorl~· included within thr 1cope of thr.ae 
investiRaliona. 
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from Canada of new steel rails that are 
alleged to be sold in the United Stales al 
less that fair value (LTFV). 

Background 
On September 26. 191l8, a petition was 

filed with the Commission and the 
Department of Corpmerce by Bethlehem 
Steel Corporation, Bethlehem. PA. 
alleging that an industry in the Unit!!d 
States is materially injured or 
threatened with material injury by 
reason of subsidized imports of new . 
steel rails from Ca~ada and by reason of 
L TFV imports from Canada. Accordingly 
effective Septeml;>er 26. 1988. the 
Commission instituted preliminary 
countervailing duty investigation No. 
701-TA-297 (Preliminary) and 
preliminary antidumping investigation · 
No. 731-TA-4z.2 (Preliminary). 

Notice of the institution of the 
Commission's investigations end of a 
public conference to be held in ... 
connection therewith was given by 
posting copies of the notice in the Qff!ce 
of the Secretary. U.S. International 
Trade Commission. Washington; DC. : 
and by publishing the notice in the 
Federal Register of October 3. 1988. (53 
FR 38795). The conference was held in: 
Washing ton, DC. on. October 19. 1~88, . 
and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. · 

The Commission transmitted its 
determination in these investigations to 
the Secretary of Commerce on ' 
November 10. 1988. The views of the 
Commission iJre contained in USITC 
Publication 2135(November1988), · . 
entitled "New Steel Rails from Canada: . 
Determinations of the Commission in 
Investigations Nos. 701-TA-297 
(Preliminary) and 731-TA-4Z2 , .. 
(Preliminary) Under the Tariff Act of 
1930, Together With the Information .. 
Obtained in the Investigations." 

By order of the Commission: 
Kenneth R. Mason, 
Secretary . 

Issued: November 14. 1988. 
(FR Doc. 88-27136 Filed 11-u~.~45 ain] 
lllWHG CODE 702CMl2-ll 
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CALENDAR OF PUBLIC HEARINGS 

Those listed below appeared as witnesses at the United States 
International Trade Corrrnission's hearing: 

Subject 

Invs. No. 

Date and time 

··,·~·New Ste~l Rails from Canada 

Invs. 701-TA-297 (Final) and 
731-TA-422 (Final) 

July 27, 1989 - 9:30 a.m. 

Sessions were held in connection with the investigation in the Main 
Hearing Room 101 of the United States rnternational Trade Corrmission, 500 E 
Street, S.W., in Washington. 

In support of the imposition of 
countervailing/antidumpjng· duties: 

· Stewart and Stewart 
Washington, D.C. 

on behalf of · 

Bethlehem Steel Corporation 

Timothy Lewis, President, Steelton Rail Products 
and Pipe Division, Bethlehem Steel Corporation, 
Steelton, Pennsylvania 

John H. Martens, Senior Product and Quality 
Engineer, Steelton Plant Products, Bethlehem 
Steel Corporation, ·Bethlehe.m,: Pennsylvania 

Robert E. Watkins, Jr., Planning Manager, Steelton 
Rail Products and Ptp~ Division Bethlehem Steel 
Corporation, Steelton, ·p~nhsylvania 

Mr. David E. Miller, Controller, Steelton Rail 
Products and Pipe DiVision, Bethlehem Steel 
Corporation, Steelton, Pennsylva~ia· 
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In support of the imposition of 
countervailinq/antidumoing duties: 

Laird D. Patterson, EsQ., Counsel, 
Bethlehem Steel co·rporation 

Richard T. Binder, Manager, Railroad Product 
Sales. CF&I Steel Corporation, Pueblo, 
Colorado 

Michael W. Coriden. Corporate Attorney, Secretary 
CF&I Steel Corporation, Pueblo, Colorado 

Eldon Johnson, Director of Sales and Marketing, 
Bethlehem Steel Corporation 

Eugene L. Stewart ) 
)--OF COUNSEL 

James R. Cannon. Jr.) 

In opposition to the imposition of 
countervailing/antjdumping duties: 

Dow, Lohnes and Albertson 
Washington, D.C. 

on behalf of 

Algoma Steel Corporation, Limited ("Algoma") 

William J. Kissick, Government Affairs Manager, 
The Algoma Steel Corporatio~~ limited 

Robert W. Witty, Manager, Quality Engineering, 
Steelworks. The Algoma Steel Corporation, 
Limited 

Alex Stewart, P.Eng., Marketing Manager, Shape 
Products, The Algoma Steel Coporation, Limited 

Robert E. Litan, Economist, The Brookings Institution 

William Silverman) 
Ryan Trainer )--OF COUNSEL 
Carrie A. Simon ) 



In opposition to the imposition of 
countervailinq/antidumpinq duties: 

O'Melveny and Meyers 
Washington, D.C. 

on behalf of 

Sydney Steel Corporation ("Sysco") 

Dr. John Strasser, President, Sydney Steel 
Corporation, Sydney, Canada 

Dr. Robert Litan, Economist, The Brookings 
Institution 

Gary N. Horlick ) 
)--OF COUNSEL 

F. Amanda DeBusk ) 
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Final Afflrmattwe Countervallng Duty 
DetennlnatiOn: New Steel Rllll, Except 
Light Rafi, From C8nada 

AGENCY: Import Administration. 
lntemational Trade Admizlistration. 
Commerce. 
ACT101C Notice. 

SUllllARY: We determine that benefita 
which constitute subsidies within the 
meaning of the countervailing duty law 
are being provided to producers. 
manufacturers or exporten in CaDada of 
new steel rail. except light rail ("steel 
rail''), as descrlhed in the "Scope of 
Inveatigatioa" section of thia notice. The 
estimated-net aubaidy ia 113.56 percent 
ad va.!crem for all mimufacblrel'B. 
producen or exponera in Canada ol 
steel rail except the Algoma Steel 
Corporation I.UL (AJsoma). whicb ia 
excluded from thia determination. Tbe 
estimated net subsidy for Algoma i.s o.:u 
percent ad vakuem, which ia de 
minirni.s. We have calculated a aeparate 
estimated net subsidy for Algoma 
because ila rate differs significantly 
from the country-wide rate. (See the 
"Suspension of Liquidatio11" aectioll of. 
this notice.) 

We have notified the United State& 
. International Trade Commission (ITC) 
of our determination. If the ITC 
determines that imports of steel rail 
materially injure, or threaten material 
inju."')' to a U.S. indllStry. we wiD direct 
the U.S. Customa Service to resume 
suapP.nsion of liquidation of all entries or 
steel rail from Canada that are entered 

· or withdrawn from warehouse, for 
consumption on or after the date of 
publication of our countervailing duty 
order and to require a cash deposit on 
entries of steel ran in an amount equal 
to the estimated net subsidy. 
EFFECTIVE DATE; August 3, 1989. 

FOR FURTHER INFOAllATIOH CONTACT: 
Roy A. Malmrose or Margot Paiji:nans. 
Offic2 of Co\IDlervailing Investigations. 
Import Administration, International 
Trade Administration. U.S. Department 
of Commerce, 14th Street and 
Constitu.tion Avenae. NW .. Washington, 
DC 20230: telephone: (202} 377-5414 
(Malmrose) or 377-1442 (Paijman1). 

IUPPLEllENTAWY UIFOWJmON: 

Final Determination. 

Based on our investigation. we 
determine that certain bene.fita which 
constitute subsidies within the memring 
of .ection 701 of the Tariff Act of 1930. 
as amended ft.be Act), are being 
provided to manufaeturera. producers or 
exporters of steel rail in Cmad:a. Far 
purposes of tlDa investigation. the 
following programs are found to confer 
subsidies: 

Federal Programs 
• Debenture Guarantees Provided to 

Sydney Steel Corporation (Sysco) 
• Forgiven Wharf Loan 
• Regional Development Incentives 

Program . 
• Certain Investment Tax Credits 

Joint Federal-Provincial Programs· 
• General Development Agreements 
• Economic and Regional 

De'ftlopment Agreementa 
• Iron Ore Pre:ight S\lbaidy to Algoma 

Provincial Programs 
• Granta for Payment of Principal and 

lntereat OD Debenturu 
• Operating Grants Provided to Syscc> 
• Long-Term Loe Guarantees 

Provided to Sysco . 
• Equity IDfusiona Pro.vided to Syac» 
We determine tlie estimated net 

subsidy to be 113.56 percent ad valorem . 
for all manufacturers. producers or 
exporters in Cauda of steel rail. exC81>' 
Algoma. which is exduded from thia 
determinatioa. 

Case History 

Sill.ca the laat Federal Register 
publication pertamillg to the substance 
of this inveatigatioll ("Preli.mina.ry 
Affirmative Countervailing Duty 
Determination; New Steel Rail. Except 
Light Rail. from Canada," (Preliminary 
Detemllna.tion), 54 FR &784. March 2, 
1989, the following events have 
occurred. 

On March 13, 1989, petitioner filed a 
request for alignment of the 
countervailing duty and antidumping 
duty final determinations. On March 1A 
1989, respondents filed a request fur · 
postponement of the final determination 
for 60 dayL Pursuant to section 705(a}(1) 
and section 735(a)(2)(A} of the Act. 
respectively, we aligned the 
countervailill2 tluty and antidumpins 
duty final determinations and poatpoMd 
the final determinatiom to no later than 
July 26. 1989 (54 FR 14264, April 10. 
1989). 

On May ta. 1989, w:e delivered a 
supplemental/ deficiency questionnainr 
to the Government of Canada (GOC}~ 

Ou May 25, 1989. we received responses 
to oar ques.tionaaire from AlgoA'la, 
Sydney Steel Coiponrtion (s,sooJ;, 
Nortrack Ltd. (Nortrack), Grand Valley 
Steel Limited (Grand Valley) and· 
Sessenwein Inc:. (SesseuweiD}. On May 
26, 1989, Sessenwein filed cmrectiom to 
certain ermrs conmined in its May 25. 
1989, 1Ubmis1ian. 

We conducted verification in Canada 
from May Z9 throUgh June 14, 1989. of 
the questioanaire responses from the 
GOC. the Provincial Govenunent of 
Ontario. the Provincial Government of · 
Nova Scotia (GONS), Sysoo. Algoma. 
Grand Valley, Sessenwem. C.P. Rail and 
Nortrack. 

On June 6, 1989, Nortrack submitted 
corrections to certain clerical errors 
reported during verification. Alao on 
June D. 1988. Sysco sublllitted 
clarifications to ita responses. On June 
29, 1988. Algoma submitted 
clarifzcatiom. c:arrectiona. and other 
supplemental information. 

On July 8, 1989. in accordance with 
Article 5, paragraph 3 of the Agreement 
on Interpretation and Applicatioa of 
Arficla VI, XVI aud XXIll of the 
General Agreement OD Tariffs and 
Trade (theSnbsidiet Code),. we notified 
U.S. Customa to temmiaie fhe 
suspension afliqmdaticm in thia 
inveatiption u af July 1. 1988. 

On July 10, 1989, GOC submitted 
supplemental information on the tariff 
clasllificatioa of contact or "third'" rails. 
On July 12. 1989, GOC forwarded a 
report to the DepaI b11ent which WMI 
hladvertently omitted at verification .. 

On July 13, 1989. Algoma filed 
supplemental iRfonnation that the 
Department had requested at 
verification. OR July 14, 1989, Syse& 
submitted clarifJCaftOD of information on 
its debentures which the Department 
had requested at verification. 

PetitiOnsr and respondents requested 
a public hearing ill this caae on March 8, 
1989, which was held on July 18. 1989. 
Petitioner and Sysco filed case briefs on 
July 13, 1989, and rebuttal briefs on July 
17, 1989. Algoma did not file a case brief 
but filed a rebuttal brief on July 19, 1989. 

Scope of IDvestiga~on 

The United States has developed a 
system of tariff classification based on 
the international harmonize~ system of 
Customs nomenclature. On Januar'f 1, 
1909, the United States fully converted 
to the Harmonized Tariff Schedule 
(HI'S}, as provided for in section 1201 et 
seq. of the Omnibns Trade and 
Competimness Act of 1988. All. 
merchandise entered or withdraWn from 
warehouse far consumption on or after 
this date is now classified solely 
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according to the appropriate HTS item 
numbers. The HrS item numbers are 
provided for convenience and U.S. 
Customs Service purposes. The written 
description remains dispositive. 

The product covered by this 
investigation is new steel rail, whether 
of carbon, high carbon. alloy or other 
quality steel, includes but is not limited 
to. standard rails. all main line sections 
(at least 30 kg. per meter or 60 pounds 
per yard), heat-treated or head
hardened (premium) rails. transit rails, 
contact rail( or "third rail") and crane 
rails. Rails are used by the railroad 
industry. by rapid transit lines. by 
subways. in mines and in industrial 
applications. 

Specifically excluded from this 
investigation are light rails (rails less 
than 30 kg. per meter or 60 pounds per 
yard). Also excluded are relay rails 
which are used rails taken up from 
primary railroad track and relaid in a 
railroad yard or on a secondary track. 

The product covered by this 
investigation is currently provided for 
under the following HrS subheadings: 
7302.10.1020. 7302.10.1040. 7302.10.5000 
and 8548.00.0000. Prior to January 1, 
1989, such merchandise was classifiable 
under items 610.2010, 610.2025, 610.2100 
and 688.4280 of the "Tariff Schedules of · 
the United States Annotated" (TSUSA). 

Analysis of Programs 

. For purposes of this determination. 
the period for which we are measuring 
subsidies ("the review period") is 
calendar year 1987 for Algoma and April 
1. 1987-March 31, 1988 for Sysco. These 
review periods correspond to the 
respective companies' fiscal years. 
Normally, we would select the calendar 
year as the review period for all 
companies if the companies under 
investigation had different fiscal years .. 
We have chosen Sysco's fiscal year as· 
that company's review period in order to 
measure more accurately the subsidies 
received over time, which have been 
reported to the Department on a fiscal 
year basis. . 

Petitioner alleged that Sysco is 
unequityworthy and uncreditworthy. 
We have consistently held that the 
government provision of equity does not 
per se confer a subsidy. Government 
equity purchases bestow . 
countervailable benefits only when they 
occur on terms inconsistent with 
commercial considerations. When there. 
is no market-determined price for. 
equity, it is necessary to determine 
whether the company was a reasonable 
commercial investment or, in other 
words, whether the company was 
"equityworthy." · 
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The GONS Is the sole owner of Sysco, test. to determine the creditworthiness 
which it purchased in 1968. Sysco has of a company we analyze the company's 
never issued shares; therefore, we must past operations, as reflected in various 
determine whether Sysco was financial indicators calculated from its 
equityworthy in each instance when the financial statements. We give great 
GONS made an equity infusion. We do weight to the company's recent past 
not reach the question of whether Sysco ability to meet its financial cost 
was equityworthy in 1988. The initial obligations with its cash flow. Based on 
purchase of Sysco by the GONS an analysis of the factors described 
occurred prior to the 15 year period in above, we determine Sysco to be 
which we are examining all the financial uncreditworthy for the period from 1973 
assistance received by Sysco which may through 1988. 
have benefited the company during the We determine that Sysco is 
review period. We are using 15 years uncreditworthy despite the fact that it 
because it represents the average useful has received financing from private 
life of assets in the steel industry as commercial sources. We are discounting 
determined by the U.S. Internal Revenue the importance of such financing 
Service's 1977 Class Life Asset because we have determined that Sysco 
Depreciation Range System. Use of the would not have received this financing 
IRS tables is in accordance with past but for the guarantees provided by the 
practice and is described in detail in the GOC and the GONS. 
"Subsidies Appendix" attached to the All of Sysco's debentures and loans 
"Final Affmnative Countervailing Duty are guaranteed by either the federal or 
Determination and Countervailing Duty the provincial government. (See sections 
Order: Cold-Rolled Carbon Steel and 
1 11 d d fro 

, I.A.1., I.C.3. and Il.A.) With respect to 
F at-Ro e Pro ucts m Argentina,' the provincial loan guarantees, Sysco 
(Subsidies Appendix), 49 FR 18006, April has argued that these guarantees are not 
26A}=~ Sysco'a equityworthiness in countervailable. In support of their 
1968 and the GONS's equity infusion in position, respondents cite § 355.44(c)(1) 
1968 will not be examined. the GONS of the proposed CountervailingDuty 
made additional equity infusions into regulations, published in the Federal 
Sysco in the period 1974. through 1988. Register on May 31, 1989 (54 FR 23368} 
Therefore, we have reviewed Sysco's (to be codified at 19 CFR Part 355) 
equityworthiness in each of the years in (proposed regulations), which states 
which it received equity capital from the "(t]he explicit guarantee by a 
GONS during that period. government of a loan to a firm shall not 

A company is considered confer a countervailable benefit if the 
unequityworthy if it is deemed unable to government is a principal owner or 
generate a reasonable rate of return· majority shareholder of the firm and it is 
within a reasonable period of time. In a normal commercial practice in the 
making our equityWorthiness country in question for owners or 
determinatioila, we assess the shareholders to provide loan guarantees 
company's current and past financial on comparable terms to their firms." 
health. as reflected in various financial The statement in the proposed 
indicators taken from its financial regulations embodies the Department's 
statements. The indicators we examine general policy on loan guarantees as 
include the following ratios: rate of exhibited in prel':ious cases. (See, "Final 
return on total assets and net equity, Affmnative Countervailing Duty 
profit margin on sales, operating loss to Determination on Carbon Steel Wire 
fnancial expense, the current and quick Rod from Trinidad and Tobago,'' 49 FR 
ratios and debt to equity and debt to 480, January 4, 1984.) However, we note 
total assets. We give great weight to the that our past prllctice has been limited 
company's recent ability to earn a return largely to government guarantees on 
on total assets and to generate a profit commercial loans to equityworthy 
margin on sales as indications of the companies or to government guarantees 
company's financial health and on loans from government sources. 
prospects. Based on the factoni When analyzing loan guarantees to 
described above, we determine that companies that may not be reasonable 
Sysco was unequityworthy in each year commercial investments, we believe it is 
in which it received an equity infusion appropriate to use the same "reasonable 
in the period from 1973 through 1988. investor" analysis as we would for an 

Petitioner additionally alleged that equity infusion. Just as a reasonable 
Sysco is uncreditworthy. We consider a investor would not purchase stock in an 
company creditworthy if it appears that unequityworthy firm. it would not 
it will have sufficient revenues or guarantee a loan to a company in such 
resources to meet its costs and fixed .. poor financial straits that the guarantor 
financial obligations, absent government would be bound to lose money. This 
intervention.. Like our equityworthiness . ·analysis is consistent with prior cases in 
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whlcll we considered the gov~mmenl 
guar~nt~ to be "the aclioR of a major 
shareholder contribntir.g to ita 
investment in a • • • project." Id. at 485. 
In sucli cases, ~ haw evaluated tbe 
loan guarantees in terms oI whether the 
investment was incoB!Hstent with 
commercial consjderationa. /d. Baaed on 
our analysis of SyscQ'a financial 
pasiliao, as. outlined earlier under oar 
equityworthy analysis, we determine 
L'iat the government's proviaion of loan 
guaranteea to Sysco ia not a reasonable 
commercial decision. Baaed on thia 
analysis. and because these gwuanteea 
are limited to a specific industry. we 
determine that the government provision 
of loan guarantees to Sysco provides a 
potential countervailable benefit. 

Our past practice. described in the 
"Subsidies Appendix", for measu.-ing 
the benefit confei:red bf the provision of 
a government loan guarantee, is to first 
compare the cost of the government 
guarantee to the cost the finn would 
have paid for a comparable commercial 
guarantee. If no difference between 
government and commercial guarantee 
costs ia evident. we then compare the 
terms of the guaranteed loan to the 
benchmark financing. We verified that 
loan guarantees cannot normally be 
purchased from. commercial sources. 
Cow;e.quently, we caanot compare 
Syaco'a treatment againat normal 
commercial practices in Canada. 
Therefore, for all of Sysco's guaranteed 
financing we analyzed the extent to 
which the company received more 
faYOrable terms on ita financing than the 
bench.mark financing. (See sectiona 
I.A.1., LC.3. and ILA.) 

With respect to the calculations of 
benefits from grailla and government 
debenture a&d loan guarantees received 
by Sysco, we used as the diaco1mt rate 
for allocating the benefits over time the 
bendunark interest rate calcalated for 
purpose. of vallling the subsidy 
provided on Sysco's debenmret and 
loani which were guaranteed by either 
the federal or provincial permnenL 
(See sections LA.1. &Rd l.C.S.) We were 
unable to use Sysco'a weighted coat of 
capital, which is our preferred method of 
deriving the discount rate. for the 
following reasons. In the years 1973-
1976. we do not have information OD the 
national average rate of return on 
equity. In the years 19'7-1988, either 
Sysco'a equity aa a percent of total 
capita.li.zation was negative or Sysco's 
capitalization in its. entirety waa 
negative. Consequently, we coufd not 
meaningfully employ our weighted cost 
of capital formula. 

Sysco received grants and/or equity 
infusion&, which we are treating as 

grants (see section LC.4.), Lri every year 
during the period 1974-19e3. In 
accordance with past practice [see 
'"Fin.al Affirmative Countervailing Duty 
Determination: Oil Country Tubuiar 
Goods from Canada", (OCTG). 51 FR 
1!i037, April 2.2. 'i986}. for all the 
programs which prov!cied nan-recurring 
grants and for all the benefits 1'1!ceived 
by Sysco which we treated as non· 
recurring grants, we first determined if. 
the benefit amount received by Sysco, in 
each of the years in which the benefit 
was received, was more than 0..50 
percent of the company's total sales for 
that year. In every year, the benefit 
amount exceeded the 0.50 percent rate; 
therefo~e. for all of the grants and equity 
infusions received by Sysco. we 
allocated the benefit over the average 
useful life of equipment in the steel 
industry, which is 15 years. Using the 
above methodology, we also allocated 
over 15 years, unless otherwise 
specified. the benefit from the grants 
received by Algoma. 

As mentioned in the "Case History" 
section. we verified questionnaire 
responses from the two producers and 
four non-producer export.era. We 
verified that.none of the non-producer . 
exporters received any benefits from the 
programs under investigation with· 
respect to steel rails e10ported to the 
United Stat.ea. Therefore. the steel rail 
exports of each respondent AOA

producer exporter will be subjact to the 
estimated net subsidy of tile producer 
from which it purchased the steel raiL 
As the best mformation available, we 
are aasigi;llng the estimated net aub&idy 
rate of Sysco to the one a.on-respondent 
non-producer exportu. Bernard 
Railtrack Export Inc. 

Based tipon oor analysis of the 
petition, the responses to our 
questioamires. verficatiao, and written 
comments filed by petitioner and 
respondents. we determine the 
following. 

I. Programs Detmmined lo Confer 
Subsidies 

We deiennine that subsidies are being 
provided to manufacturers. producers or 
exporters in Canada of steel rail under 
the following programs.. 

A. Federal Programs 

1. Debenture Guarantees Provided to 
Sysco 

Sysco issued its Series C debenture in 
1973 and its Series D debenture in 1975. 
Series C was denominated in U.S. 
dollara, iasued for 20 years and 
guarllD.teed by the GONS. The tmns of 
Series C provided foe semi-aanual 

interest payments and annual principal 
repaymentJ starti.J:lg in 1979. 

Series D was denominated in 
Canadian dollars. issued for 20 years 
and guaranteed by the Cape Breton 
Development Corporation (Devco). a 
crown C011>Q1'ation of the GOC. The 
terms of Series D provided for semi
annual inlerest payments and gradually 
inc.reasiIJ.6 annual principal repayments. 
No fee was paid for the GONS or Devco 
guarantees. 

These guarantees were provided to 
one company. Thus. we determined that 
their provisinn was limited to a specific 
enterprise. Based on the reasons 
explained in the "Analysis of Programs" 
S!!Ction pertaining to the gove:nment 
provision of debenture and loan 
guarantees. Sysco's debenture 
guarantees are cmmtervailable to the 
extent that the terms are more favorable 
than the benchmark financing. 

As described in the "Analysis of 
Programs" section, we have determined 
that Sysco has been \lllcreditworthy 
throughout the period 1973-1988. In the 
case of uncreditworthy companies. we 
assume that private lendeN either 
would a.ot pro'lide loans to such 
companies or would require a premium 
interest rate. (See the Subsidies 
Appesdix.) In selecting an appropriate 
benchmark. we must formulate an 
approximation of the premium interest 
rate a commercial source of financing 
would charge an uncreditwarthy 
company. The first step in the 
fo:-mula.tion of such an interest rate is to · 
determine the highest long· term fixed 
interest rate a marginally creditworthy 
borrower would have· to pay in order to 
receive a loan. 

The next step ia the calculation of a 
risk premium. This amount represents 
the difference in risk between a 
marginally creditworthy company and 
an uncreditworthy compacy. In previous 
cares (See "Certain Carbon Steet 
Products from Brazil: Final Results of 
Countervailing Duty Administrative 
Renew .. , 52 FR 829, January 9. 1987), we 
have derived this risk premium by 
examining the difference between 
Moody's Aaa and Baa corporate bond 
rates and calculating the percentage this 
difference represents of the prime 
interest rste in the United States. Wt! 
have found that the risk premium as 
calculated by this approach is 12 
percent If the financia.g is not in U.S. 
currency. this percentage is then applied 
to the prime interest rate in the country 
concerned to derive a comparable 
measure of the risk premium in the local 
econamy. The final step in our 
calcula!ion of the appropriate ... 
benchmark for an tmcreditworthy 
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company is to add the risk premium to 
the highest long-term fixed interest rate 
commonly available to a marginally 
creditworthy company.· 

For the series D debenture 
denominated in Canadian dollars. we 
chose for the highest long-tenn fixed · 
interest rate commonly available to a 
marginally creditworthy company the 
rate on BBB Canadian corporate bonds. 
To this we added the risk premium, 
calculated as 12 percent of the Canadian 
prime rate. We used the resulting 
interest rate as our benchmark for the 
debenture denominated in Canadian 
cu!Tency. 

With respect to the series C debenture 
denominated in U.S. dollars. we 
followed the same general approach 
described above in constructing a · 
benchmark. We used the rate on Baa 
U.S. corporate bonds as the highest 
long-term fixed interest rate commonly 
available to a marginally creditworthy 
company and 12 percent of the U.S. 
prime rate for the calculation of the risk 
premiwn. Based on this methodology, 
we derived a benchmark for the 
debenture denominated in U.S. dollars. 
In addition. we calculated an effective 
interest rate on this debenture to 
account for the difference in the face 
value of the issue and the actual amount 
received by Sysco for the issue. 

We compared the two benchmarks 
formulated above to the interest rates 
received on the ·two series of debentures 
issued by Sysco and found that the 
interest rates on Sysco's debentures 
were lower than the respective . 
benchmarks. Therefore. we determine. 
that the guarantees provided to Sysco 
by the GOC and the GONS are 
countervailable. 

To detennine the benefit. we · 
calculated the payment differential , 
between the benchmark financing and 
the guaranteed debentures using our. 
long-tenn loan methodology which is 
described in the "Subsidies Appendix" 
and has been described in numerous 
previous cases. (See, for example, "Final 
Affirmative Countervailing Duty 
Detennination; Certain Granite Products 
from Spain'.', 53 FR 24340, June 28, 1988.l 
We allocated the benefit over 20 years 
using as the discount rate the 
benchmark interest rates described 
above. (We were not able to base the 
discount rate on Sysco's weighted cost 
of capital for the reasons discussed in 
the "Analysis of Programs" section.) We 
then divided the benefit attributable to 
the review period by Sysco's total sales 
and calculated an-estimated net subsidy 
of 1.13 percent ad va/orem for Sysco. 
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2. Forgiven Wharf Loan · 
In 1972, the federal government -

provided Sysco with a loan to construct 
a loading wharf, which was completed 
in June 1978. Beginning in June 1979, 
Sysco was to make twenty equal . · 
payments to pay off the total advances 
from the government consisting of 
principal and interest accrued during the 
construction of the wharf. The twenty 
equal payments did not include any 
additional interest charges beyond 1978. 
No payments on the loan were made. In 
May 1981, the federal government 
announced that the loan would be 
forgiven. In 1982. Sysco removed the 
outstanding principal and estimated 
accrued unpaid interest from its long
term liabilities as sho\\rn in its audited 
financial statement. 

We determine that the benefit 
provided by the loan forgiveness is 
countervailable because it was provided 
to a specific enterprise. Furthermore. we 
determine that for the period 1979 
through 1981, the year in which the loan 
was forgiven, the loan was interest-free. 
Therefore. we have added to the original 
balance the interest that would have · 
been paid for the period 1979 through 
1981 at the benchmark interest rate, 
described in the previous section. We 
treated this entire amount as a grant 
given in 1981. Using the declining 
balance methodology and the 
benchmark rate, we allocated the 
benefit over 15 years, for reasons 
explained in the "Analysis of Programs" 
section of this notice, and divided the 
benefit attributable to the review period 
by Sysco's total sales. The ealculated 
estimated net subsidy rate ls 2.36 
percent ad valorem for Sysco. 

3. Regional Development Incentives 
Program (RDIP) 

The RDIP was administered by the 
DepartmentofRegionalEconomic 
Expansion (OREE) until its replacement 
with the Industrial Regional 
Development Program (IRDP) in 1983. It 

· was established in 1969 for the purpose 
of creating stable employment 
opportunities in certain regions of 
Canada where employment and 
economic opportunities are chronically 
low, particularly the Atlantic provinces. 
The OREE offered incentives based on a 
case-by-case evaluation of capital 
investment projects. Projects that could 
proceed without RDIP assistance were 
ineligible. Assistance was pro\;ded in 
the form of grants or loans guarantees. 

Although the program was terminated 
in 1983, RDIP grants were provided to 
both Sysco and Algoma prior to its· 
termination. We detennine that the 
RDIP grants are countervailable because 

the benefits are limited to companies 
located within certain regions of 
Canada. (See also OCTG and ~'Final 
Affirmative Countervailing Duty 
Determination: Certain Fresh Atlantic 
Groundfish from Canada" (Groundfish). 
51 FR 10041, March 24. 1988.) 

Algoma received two RDIP grants: 
Sysco received four RDIP grants. We 
verfied that one of the grants received 
by.Algoma was specifically tied to the 
production of products not under 
investigation. Therefore. consistent with 
past practice (see OCTG). we did not 
include this grant in our calculations. 
Algoma's other grant was approved in 
1972. 

To calculate the benefit. we used the 
declining balance methodology. We 
used as the discount rate for Algoma the 
national average long-term interest rate 
in Canada in 1972. (We were unable to 
use our weighted cost of capital formula 
because we do not have infonnation on 
the national average rate of return on 
equity in Canada in 1972.) We used as 
the discount rate for Sysco the interest 
rate benchmark discussed in section 
l.A.1. On this basis. we calculated the 
benefits attributable to the review 
period and allocated them to the 
respective total sales of Algoma and 
Sysco. We calculated the estimated net 
subsidy to. be 0.03 percent ad valorem 
for Algoma and·l.10 percent ad valorem 
for Sysco. 

4. Certain Investment Tax Credits (ITCs) 

There are a number of categories of 
ITCs in Canada and varying tax credit 
percentage levels within some of the . 
categories: Based on our pPevious . 
examination of all the types of ITCs in 
Canada (See OCTG and Groimdfish), 
we initiated an investigation on the 
following four types of ITCs: (1) Tax 
credits of three and 13 percent. above 
the basic seven percent rate which we 
have previously found non-specific, for 
investnient in "qualified property" . 
located in certain regions of Canada: (2) 
tax credits for investment in "certified 
property"; (3) tax credits for large 
companies of ten percent above the 
basic 20 percent for investment in 
capital equipment used for scientific 
research; and (4) tax credits for 
investment in transportation and · 
construction equipment. 

Canadian tax law provides that ITCs 
may be subtracted from taxes owed, but 
if no taxes are owed (either because a 
company is initially in a tax loss 
l)Osition or because only some of the 
iTCs have been used to satisfy all tax 
liability), those excess ITCs earned after 
April 19, 1983, have a refundable. one
time cash value equal to 20 percent of 
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the initial. face value of the ITC (40 
percent for small businesses). 

We verified that Sysco, as a 
provincially-owned corporation, is not 
liable for federal tax. Because the 
company is not liable for federal taxes, 
it was not eligible for a refund of taxes 
under the ITC law. 

We verified that Algoma benefited 
from the three percent tax credit, above 
the basic rate of seven percent. for 
investment in "qualified property" 
because it is located in northern 
Ontario, and that it did not use the other 
ITCs under investigation. Furthermore, 
we verified that Algoma did not owe 
taxes on the tax return filed in the 
review period. but that it received a 
refund under the procedures described 
above. 

We determine that the three percent 
tax credit; above the basic rate of seven 
percent. for investment in "qualified 
property" is countervailable because it 
is limited to companies located in 
certain regions of Canada. 

To calculate the benefit from the 
"qualified property" ITC, we followed 
our standard tax methodology. Under 
our tax methodology, we allocate an 
income tax.)enefit claimed on a tax 
return to the year In which that tax 
return was filed. Algoma received a 
refund on the tax return filed during the 
review period. Therefore, we consider 
the amount of the refund attributable to 
the three percent in excess of the basic 
rate of seven percent to be the benefit 
Algoma received during the review 
period. We divided this benefit amount 
by Algoma's total sales for the review 
period and calculated an estimated net 
subsidy of 0.02 oercent ad valorem. 

B. /oint Federal-Provincial Prosrama 
1. General Development Agre·ements 
(GDA). . . 

GDAS provided the legal basis for 
various departments of the federal and . 
provincial governments. to cooperate in 
the establishment of economic 
assistance programs. The GDAs were 
umbrella agreements which stated 
general economic development goals •. 
Ten-year GDAs were signed with most 
provinces in 1974. 

Subsidiary agreements were signed 
pursuant to the GDAs. Subsidiary 
agreements were generally between 
particular federal and provincial 
government departments and addressed 
certain economic development problems 
under the jurisdiction of the government 
agency signatories. These agreements 
established various individual types of 
economic development programs, 
delineated administrative procedures, 
and set out the relative funding 

commitments of the federal and 
provincial governments. Subsidiary 
agreements were typically directed at 
establishing traditional government 
economic assistance programs, 
developing infrastructure, p~oviding for 
economic development assistance for 
certain regions within the province, and 
providing financial assistance to specific 
Industries or enterprises. 

Three such subsidiary agreements 
were signed between the federal · 
government and the GONS. Two 
agreements were specifically 
established to provide assistance to 
Sysco. We determine that funds 
provided to Sysco under these 
agreements are countervailable in their 
entirety because they provided grants to 
a specific enterprise. 

The third subsidiary agreement 
primarily provided fundS for feasiblity 
and market studies and funds for the 
development of industrial parks. In our 
Preliminary Determination, we 
determined that only the GOC's portion 
of funds under this third subsidiary 
agreement was countervailable because 
It was limited to companies In a 
particular region of Canada (i.e., the 
Province of Nova Scotia). We also 
stated that the GONS's portion of 
funding was not countervailable 
because the assistance was not limited 
to a specific enterprise or industry· or 
group of enterprises or industries in 
Nova Scotia. However, we also noted in 
our Prellmiilary Determination that. -
although the agreement provided 
benefits to a wide range and number of 
industries, an amendment was made to 
the agreement. subsequent to its · 
implementation. naming Sysco as the 
specific recipient of new funds not 
previously authorized under the · 
agreement. Consequently. we stated that 
we would examine this amendment in · 
detail to determine whether it 
constituted a discretionary 
governmental action which provided a 
benefit to a specific enterprise. 

As noted above, the general purpose 
of the third subsidiary agreement was 
for general feasibility and market 
studies and the development of: · 
industrial parks. No specific companies 
were named in the original agreement 
The amendment however specifically 
pennitted the provision of funds to 
Sysco for capital repair. During 
verification. federal and provincial 
agreement officials were unable to 
provide any specific information 
concerning the circumstances 
surrounding this amendment. Therefore, 
we are assuming, as the best 
information available, that the 
amendment to the third subsidiary 
agreement constituted a discretionary 

governmental action which provided a 
benefit to a specific enterprise. Thus, we 
determine that funds provided to Sysco 
under the amendment to the third 
subsidiary agreement are 
countervailable in their entirety. 

No assistance to Algoma was 
provided under the Canada/Ontario 
GDA or corresponding subsidiary 
agreements. 

We calculated the benefit conferred 
by the grants using the discount rate for 
Sysco referred to above (see section 
l.A.1.) and our declining balance 
methodology. We divided the benefit 
attributable to the review period by 
Sysco's total sales and calculated an 
estimated net subsidy of 25.48 percent 
ad valorem for Sysco. 

Z. Economic and Regional Development 
Agreements (ERDA) · · · 

ERDAs are e88entially a continuation 
of the GDAs. ERDA& were signed with 
every province and territory in the early 
1980's. Similar to GOA subsidiary 
agreements, ERDA subsidiary 
agreements establish programs, 
delineate administrative procedures and 
set up the relative funding commitments 
of the federal and provincial 
governments. 

Two subsidiary agreements were 
signed between the federal government 
and the province of Nova Scotia which 
related to SyscQ. The first provided for 
grants to fund the modernization of 
Sysco's operations. The second provided 
for the funding of economic planning 
studies throughout the Province, 
including three feasibility studies which 
examined different modernization 
alternatives for Sysco. 

We determine that funds provided to 
Sysco under the first subsidiary 
agreement are countervailable in their 
entirety because the agreement provides 
grants to a specific enterprise. 

The monies under the second 
subsidiary agreement were used to 
conduct feasibility and market studies 
for various projects throughout the 
Pro·1ince of Nova Scotia. We verified 
that these funds were provided for such 
diverse projects as the development and 
diffusion of communications and 
information. the identification of a site 
for a harness racing facility, the 
assessment of viability of a miniature 
theme park. and impact studies for rail 
line abandonment. Therefore. we 
determine that the portion of funds 
provided by the GONS is not 
countervailable because the assistance 
is not limited to a specific enterprise or 
industry or group of enterprises or 
industries. We determine that the 
portion of funds provided by the GOC 
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are coantervailable because they ue 
limited to companies in a particular 
region of Canada (i.e. the Province of 
Nova Scotia). 

The only indirect anitltance received 
by Algoma under the Canada/Ontario 
ERDA is desaibe-:i in the next section. 

To calculate the benefit we used the 
same methodology described in the 
"GDA" section. We calculated an 
eslimated net subsidy of 6.70 percent ad 
va!orem for Sysco. 

3. Iron Ore Freight Subsidy to Algoma 

Algoma ship& sintered iron ore pellets 
from its mine in Wawa. Ontario to its 
steel mill at Sault Ste. Marie by rail on 
the Algoma Central Railway (ACR). The 
ACR also operates the Agawa Canyon 
Tour Train which is an important tourist 
attraction in Northern Ontario. 

In 1986. Algoma reconsidered its use 
of Wawa iron ore because the delivered 
cost of Wawa ore wn not competitive 
when compared to the delivered cost of 
ore from altemativt! sources. We 
verified that Algoma obtained and 
analyzed bids from a number of 
companies capable of truckir.g its iron 
ore from the Wawa mine. In order to 
make the delivered cost of Wawa ore 
competitive, Algoma sought a reduction 
in ACR's freight rates .. 

If ACR did not reduce its freight rate 
to a competitive level. Algoma waa 
consiriering closing its Wawa mioe. 
Such an act.ion would have forced ACR 
to cease all operations, includ.in8 its tour 
train operation. To presen'e the 
continued operation af ACR. the federal 
and the Ontario gcwenunenta provided 
grants to ACR. The grants were made 
under the "Canada-Ontario Subsidiaey 
Agreement for Tourism Development"' 
(COlDA), which is a subsidiary 
agreement under ERDA. As a result of 
these grants ACR waa able to charge 
Algoma a lower freight rate. 

Because the amount of the grants was 
calculated to permit ACR to charge the 
lower freight rate sought by Algoma, we 
determine that the COTDA grants 
provided an indirect benefit specifically 
to Algoma. Thus, we determine that this 
benefit was limited to a specific 
enterprise.To calculate the benefit to 
Algoma we compared the truck rate 
Algoma would have been charged to the 
reduced freight rate charged hy ACR. 
We di1rided the difference by Algoma's 
total sales and found tbe·estimated net 
subsidy rate to be 0.19 percent 
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C. Provincial Programs-Province of 
Nova Scotia 

1. Grants for Payment of Principal and 
Interest on Debentures 

The GONS has provided Sysco with 
grants to cover principal payments and 
interest payments on its long-term 
debentures since 1982. Because these 
grants are limited to a specific 
enterprise they are countervailable. 

Respondents have argued that we 
should treat these grants as recurring 
grants. In determining whether grants 
are recurring or non-recurring. we must 
consider the following factors: (1) 
Whether the program providing the 
benefit is exceptional; (2) whether the 
program is of longstanding nature: and 
(3) whether there is any reason to 
believe that the program will not 
continue into the future. (See "Final 
Affirmative Countervailing Duty 
Determination: Live Swine and Fresh. 
Chilled and Frozen Pork Products from 
Canada," 50 FR 25,097. June 15, 1985, 
and Groundfish.) 

In this case, we determine that these 
grants are non-recurring for the 
following reasons. First. the government 
action of pro\'i.ding these grants ia 
exceptional because it is not under any 
particular established provincial 
program and because the provinc:i.al 
legislature must approve the funds each 
year. Moreover, if Sysco had turned a 
profit. it is unlikely the province would 
ha\'e continued to provide the grants. 
Second. althoogh these grants have been 
pro\'i.ded for several years. presumably 
they will terminate when the debentures 
are paid oH in the near future. Third. if 
Sysco doea become profitable in the 
future. the grants will probably stop. 
Thereiore. we determine that theae 
granta are non-recurring grants. 

To calculate the benefit. we used the 
same methodology described in the· 
"GDA" section. The estimated net 
subsidy is 2.2.73 percent ad valorem for 
Sysco. 

2. Operating Grants Provided to Sysco 

The GONS has provided Sysco with 
operating grants to cover its general 
operating expenses and for capital 
expenditures. We detennine that these 
operating grants are countervailable 
because they provide funds to a specific 
enterprise. We further determine that 
they are non-recurring because they are 
not provided under any particular 
provincial prog:-am and because they 
are provided according to the irregular 
financial needs of Sysco. 

To calculate the benefit. we used the 
same methodology described in the 
"GOA" section. The estimated net 

subsidy is 19.34 percent ad va!orem for 
Sysco. 

3. Long-tenn l...o<ln Guarantees Provided 
to Sysco 

Sysco has a number of five-year loan 
agreements with several Canadian trust 
companies. The GONS guarantees all of 
these loans. Interest rates on these five
year loans are variable according to the 
prime or banker's acceptance (BA) rates. 
Interest is payable monthly. The trust 
companies have the option of 
demanding repayment. in full. of the 
outstanding principal with 30 days 
notice. Sysco also has the option of 
repaying. in full, the outstanding 
principal. None of these loans have ever 
been prepaid. nor have the trust 
companies ever demanded payment 
before maturity. 

These guarantees were provided to 
one company. Thus, we determine that 
their provision was limited to a specific 
enterprise. For the reasons explained in 
the "Analysi& of Programs" section 
pertaining to the government provision 
of debenture and loan guarantees, 
Sysco's loan guarantees are 
countervailable to the extent that the 
terms are more favorable than the 
benchmark financing. 

As described in. the "Analysis of 
Programs" section. we have determined 
that Sysco bas been uru:.reditworthy 
throughout the period 1973-19Ba In the 
case of uncreditworthy companies. we 
assume that private lender.s either 
would not provide loana to such 
companies or wowd require a premium 
interest rate. {See. the "Subsidies 
Appencfix".) In selecting an appropriate 
benchmark, we must formulate an 
approximation of the premium interest 
rate a commercial source of financ.i;:g 
would charge an uncreditworthy 
company. Our preferred benchmark !'or 
a long-term variable interest rate 
government guaranteed loan to an 
uncreditworthy Company is the hil;~P.St 
long-term variable interest rate 
commonly available to a margin;:'.\ 
creditworthy company in the coi:~·:-:: 'n 
question. plus the risk premium 
described in section l.t.A. Stat:st:1·:,l 
information ccincerning the hi:,:~::>~t '.··:'.;,:
term variable interest rate in C:i~ .. : 1 

does not exist. Absent such a r;:!r>. ·.-. '! 

have determined that the best 
alternative benchmark is the hi·~:-n~t 
long-tenn fixed in.terest rate er.~~.·-:'.:; 
available to a marginally ct'd::·.-; :· .. :• 
company in the country in q:ic:::: .... 
Although in prior cases web\"'· 
short-term financing as our b<:~""·:- :-;_, 
it is more appropriate to use a!(·-.:· ·:r:1 
benchmark when it is availaf-:~.-. r"·r 
long-term projects a company v::.! 
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6. Community-Based Industrial 
Adjustment Program Grants 

7. Export Credit Financing 

B. f oint Federal-Provincial Programs 

Mineral Development Agreement 
Benefits to Algoma 

C. Provincial Programs 

1. Ontario Development Corporation 
Export Support Loans, Other Loans and 
Loan Guarantees 

2. Provision of Electricity by Ontario 
Hydro to Algoma 

3. Income Tax Exemption for Sysco 

Comments 

All written comments submitted by 
the interested parties in this 
investigation which have not previously 
been addressed in this notice are 
addressed below. 

Comment 1: Sysco argues that the 
short-term interest rate benchmark 
should be the interest rate on BAs and 
commercial paper, which represent the 
normal type of short-term financing for 
large companies. Furthermore. Sysco 
quotes from the Proposed Regulations 
that a short-term benchmark should be 
based on an average of the predominant 
interest rate. 

Petitioner contends that the short-term 
benchmark should be based on the 
predominant form of short-term 
financing and the highest short-term rate 
observable on that form of financing, 
which would be prime plus three 
percent. Petitioner maintains that 
corporate paper and BAs do not. 
constitute the predominant forms of 
rmancing because. together. they only 
account for 20 percent of short-term 
financing In Canada. Petitioner also 
argues that there la no justification for a 
benchmark based on BAa and corporate 
paper because Sysco does not have the 
assets of a "large" company as defined 
by the GOC. 

DOC Position 

According to past practice, the short
term benchmark la based on the average 
interest rate on the predominant form of 
short-term financing. (See Redraw Rod.) 
Absent information on a single 
predominant form of short-term 

., financing. we use as the short-term 
··benchmark the weighted-average of the· 

interest rates from two or more sources 
of short-term financing that together 
account for at least 50 percent of all 
short-term financing. We verified that 
BAs and corporate paper together 
account for only 20 percent of short-term 
financing in Canada. Average interest ·· 
rate information on the remaining 80 
percent of short-term financing is not 
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available. Therefore, we chose as the 
best information available. for purposes 
of this investigation, the rate charged 
Algoma on its short-term financing. 

Comment 2: Sysco contenc!s that its 
five-year trust company loans should be 
considered short-term loans. Sysco's 
argument is based on the fact that each 
of the trust companies has the option to 
demand payment in full of the 
outstanding principal and interest with 
30 days notice. In addition. as is 
characteristic of short-term loans. these 
five-year loans have variable interest 
rates. 

Petitioner holds that Sysco's trust 
company loans should be considered 
long-term loans because on their face 
the loans have a term of five years. 
Furthermore. petitioner argues that 
Sysco has not demonstrated that the 
demand option has ever been used or 
that Sysco has ever prepaid any of these 
loans. Moreover, petitioner points out 
that Sysco rolled over several of these 
loans past their original terms. 

DOC Position: We have determined 
that Sysco's five-year trust company 
loans should be treated as long-term 
loans because: (1) They are recorded as 
long-term loans in the audited financial 
statements of the company, (2) payment 
has never been demanded or made 
before maturity, (3) several of the loans 
have been rolled-over past their original 
term, and (4) Sysco has a grossly 
insufficient amount of liquid assets 
which could be used to pay these loans 
if they were demanded before maturity. 
This last point indicates that Sysco does 
not anticipate these loans being paid 
before maturity. 

Comment 3: Sysco argues that its five
year trust company loans should be . 
considered short-term loans because for 
all long-term loan benefits, and other 
benefits allocated over time. a "grant 
equivalent" can be calculated and that 
for a long-term loan with a variable 
interest rate a grant equivalent cannot 
be calculated because the total amount 
of any countervailable benefit is 
contingent upon future benchmarks. 
Therefore, according to Sysco, we must 
treat Sysco's five-year trust company 
loans as short-term. 

DOC Position: It is true that a grant 
equivalent cannot be calculated for a 
variable rate loan. Howe\'er, simply 
because a grant equivalent cannot be · 
calculated does not prevent the 
Department from treating the loans In 
question as long-tenn for other 
purposes. · 

Comment 4: Petitioner argues that th.e 
benchmark for the long-term variable 
interest rate loans guaranteed by the 
GONS should be eight percent over 
prime, plus a risk premium. 

Sysco argues that petitioner's 
suggested benchmark should not be 
used because it was a "guesstimate" by 
a Canadian banking official. Sysco also 
points out that the Department in 
Groundfish stated that there was "no 
comparable long-term variable or fixed 
interest rate commonly available to 
Canadian firms" and that. as a result. "a 
short-term benchmark interest rate was 
used to calculate the benefit from long
term variable rate loans." 

DOC Position: We have explained our 
choice of a benchmark for Sysco's long
term variable rate loans in Section l.C.3. 
Petitioner's suggested benchmark is 
based on a statement made by a 
Canadian banking official. which we 
have determined to be too speculative 
for use. With respect to Sysco's 
comment, regarding Groundfish, in this 
investigation we were able to obtain 
information on a comparable long-term 
fixed interest rate; therefore, we did not 
use a short-term benchmark. 

Comment 5: Sysco argues that if the 
debenture guarantees are considered 
countervailable, the benefit is equal to 
an annual fee of one percent which is 
charged under other government loan 
guarantee programs. 

DOC Position: We have determined 
that the most appropriate method of 
measuring the· benefit from a 
government loan guarantee is to 
compare the terms of the guaranteed 
financing to the benchmark financing. 
(See the "Analysis of Programs" 
section.) 

Comment 6: Sysco argues that a "put" 
option on its debenture effectively 
lowered the risk on the debenture issue 
and, therefore. lowered the interest rate. 
Respondent refers to the "Final 
Affirmative Antidumping Determination: 
Generic Cephalexin Capsules from 
Canada" (Cephalexin), 54 FR 26.820. 
June 26, 1989, in which the Department 
made the following statement regarding 
the treatment of a stock convertibility 
option: "this option represents a real 
• • • cost to respondent over and above 
the cost of the interest payments to the 
debenture holders." Sysco also 
submitted with its case brief two 
debenture prosp~ctuses, one with a 
"put" option and the other without. and 
calculated the value of the ootion at 
1.375 percent. 

Petitioner first points out that Sysco 
never provided information concerning 
the "put" option in its questionnaire 
responses. Petitioner further argues that 
Sysco has not adequately stated how 
the two debenture prospectuses 
submitted are comparable to Sysco's 
debentures. Moreover, petitioner states 
that Sysco mischaracterizes its option as 



Federal Register / Vol 54, No. 148 / Thursday, August 3, 1989 / Notices 31999 

one of convertibility rather than 
redemption and that Sysco omitted a 
key portion of the quote from 
Cephalexin. which reads in full "[t]his 
represents a real, though unquantifiable 
cost to respondent over end above the 
cost of the interest payments to the 
debenture holders." 

DOC Position: This issue was not 
raised in any of the questionnaire 
responses of Sysco. It was first raised 
during verification. Thus, this 
information was s11bmiUed too late for 
the Department to analyze prior to 
verification and for the petitioner to 
meaningfully ccmment upon. [See 
§ 353.31(a) of the Department's 
regulations published in ~e Federal 
Register on December 27, 1988 (53 FR 
52306) (to be codified at 19 CFR 
353.31(a).) 

Comment 7: Sysco argues that, 
because the interest rates on its 
debentures are at market rates, an 
appropriate benchmark for the U.S. 
dcllar denominated debenture would be 
rates on cor:iparable debentures issued 
in 1973. Respondents submitted 
prospectuses for two debenture issues 

, for use es possible benchmarks. 
Petitioner refutes respondent's 

suggested benchmarks by stating that 
they do not represent e national 
average, do not follow the hierarchy of 
benchmarks for long-term loans outlined 
in the Proposed Regulations and do r:ot 
include the risk premium calculated for 
an uncreditworthy company. 

DOC Position: According to our 
standard practice, our benchmark in the 
case of long-term fixed rate financing 
provided to an uncreditworthy company 
is the highest long-term fixed interest 
rate commercially available to a 
marginally creditworthy company plus 
the risk premium. (See the "Subsidies 
Appendix" and the "Analysis of 
Programs" section.) We ere using the 
rate on U.S. Bee corporate bonds as the 
highest long-term fixed interest rate. 

Comment 8: Respondent contends that 
for the final determination the effective 
interest ra~e on the Series C debenture 
should tJ!ce into account exchange rate 
fh;ctuations between the Canadian and 
U.S. dollars. Respondent argues that the 
f!uc~uations between the Canadian and 
U.S. dollars have increased the effective 
interest rate to Sysco of its Series C 
financing. 

Petitioner aruges that the 
Department's use of effective interest 
rates is to ensure that, when a 
potentially preferential interest rate is 
compared to a benchmark. both rates. 
reflect the full cost of the loan to the 
borrower. Petitioner then lists other 
aspects of a loan. such as the 
prepayment of interest, which can 

change the actual cost to the borrower. 
Petitioner concludes by stating that the 
declining value of the Canadian dollar is 
irrelevant and that the only question is 
whether the debenture guarantee 
permitted Sysco to pay an interest rate 
lower than it would have otherwise. 

DOC Position: The benefit from the 
debenture guarantee is one that arises 
from issuing the debenture on terms that 
were more favorable than those 
commercially availabie. The currency in 
which the company chooses to issue the 
debenture is immaterial; this represents 
a risk chosen by the company which is 
irrelevant to the terms and conditions of 
the issue. 

Comment 9: Sysco states that the 
Department erred in applying the 
specificity test to the individual 
subsidiary .agreements and not to the 
general agreements under the GDA and 
ERDA programs. Because GDA and 
ERDA agreements cover all areas of 
Canada. these programs do not meet the 
specificity test and, &s such. are not 
countervailable. Finally. Sysco ergues 
that any government assistance program 
if broken dowu into sufficitmdy small 
subparts can be found to meet the 
specificity· test. 

Petitioner argues that GOA and ERDA 
benefits are specific and. thus. are 
countervailable. Monies provided to 
Sysco were at the discretion of the 
governments and were provided to 
Sysco specifically. Lastly, petitioner 
states that under Sysco·s analysis, 
governments could avoid the imposition 
of countervailing duties by lumping all 
of their subidy programs into a single 
overall program. 

DOC Position: We have found in our 
past cases that GDAs and ERDAs do not 
actually establish any government 
programs but instead ar merely legal 
agreements which, dual or conflicting 
jurisdictions, provide e framework to 
pennit departments of the fed(?ral and 
provincial governments to cooperate in 
establishing and administering 
traditional government assistance 
programs. The implementation. 
administration and funding of industry
and regional-specific programs occur 
exclusively through subsidiary 
agreements. Therefore. we have decided 
that in determining whether subsidiary 
agreement programs nre limited to a 
specific enterprise or industry or group 
thereof. the proper level of analysis is 
the subsidiary agreement. [See also 
Ground.fish and "Final Negative 
Countervailing Duty Determination: 
Certain Softwood Products from 
Canada," 48 FR 24,159, May 31, 1983.) 

Comment 10: Petitioner states that the 
basic seven percent tax credit should be 

countervailed since it is provided only 
to epecific investments. i.e., to "qualified 
property." Petitioner also states that the 
Department erred in relying on past 
Department cases on this issue and not 
verifying the program in this· 
in\•estigat:on. Petitioner states that an 
amendment to the Act made by the 
Omrubus Trade end Competitiveness 
Act of 19M now requires the 
Department to investigate whether a 
program is in fact provided to specific 
indusL'ies or groups of industries. 

DOC Position: The 1988 Act provision 
referred t:J clarified that in all cases the 
Department must examine the 
availability and use of alleged subsidy 
programs on a de facto as we!l as a de 
jure besis. Our prior investigaticns oi 
the basic seven percent tax credit kaave 
satisfied us that this credit is not limited 
to e specific enterprise or industry or 
group thereof on either a de facto or de 
jure basis. Because the seven percent 
tax credit ws previously found not 
countervailable. and petitioner did not 
provide the Department with a sufficient 
basis to reexamine it, we did not include 
the program in this investigation. (See 
OCTG and Groundflsh.) 

Comment 11: Sysco states that the 
Department erroneously treated grants 
for ~payment cf principal on its 
debentures as equity i.niusions. 
Petitioner states that the Department 
should countervail the equity infusions 
made by GONS and use the grant 
methodology as it did in Llie preliminary 
delr.rmination. 

DOC Position: As noted in the 
"Ar:alysis of Programs" section and 
section l.C.4., the Departn1ent was not 
able to use its standard method of 
calculatir.g the benefit from an equity 
infusion but had to treat ell equity 
infosions as grants. As such. this i~sue is 
moot. 

Comment 12: Petitioner states that in 
analyzing the freight rate issue the 
Department should not consider 
Algoma's ability to transport iron ore by 
truck or buy iron ore from other sources. 
Petitioner argues that the proper test i:; 
whether the freight service was 
provided at a preferential rate. In 
support of its position, petitioner cites 
the "Final Negative Countervailing Duty 
Determination: Granite from Italy" 
[Granite), 43 FR 27,197, July 19. 1988. 
Petitioner states that :!::: reductions in 
freight rates was a direct result of 
government action so that it constituted 
the provision of a service on preferential 
terms, within the meaning of the statue. 

Algoma argues that the grants to ACR 
did not benefit Algoma because (1) the 
ACR freight rates were the result of, 
arm's length negotiations and were not 
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set by government intervention. (2) the 
ACR tour grants were tied to ACR's tour 
operations. and (3) even if the tour 
granis resulted in lower freight rate to 
Algoma, they have provided no 
commerical benefits to the company and 
have had an insignificant impact on its 
cost of production. 

DOC Position: We verified that the 
lowering of Algoma's freight rates was 
part of a four party arrangement, which 
included the federal and provincial . 
governments. ACR and Algoma. the 
result of which was the reduction in the 
freight rate paid by Algoma. Therefore. 
we have determined that the provision 
oi grants to ACR provided an indirect 
subsidy to Algoma in the form of 
reduced freight rates. 

We calculated the benefit by 
comparing the difference between the 
lowered freightrates and the available 
trucking rates. This case is 
distinguishable from Granite because 
unlike Granite it does not involve a 
government-owned railway. Therefore, 
the issue is not the preferential 
provision of a good or ser.;ce by a 
government. 

Comment 13: Petitioner states that the 
Department erred in not initiating an 
investigation on the alleged special tax 
subsidy to Algoma. Petitioner alleges 
that Algoma has accumulated ITCs 
which it was unable to use because it 
was in a loss position. In an attempt to 
utilize these credits and complete 
construction of a seamless tube mill, 
Algoma formed a partnership with its 
parent, the Canadian Pacific Railroad 
(CP). According to petitioner, CP was 
able to reduce its tax liability by using 
the accrued ITCs of Algoma, which had 
been transferred to the partnership. 
Later, Algoma purchased CP's 
partnership units, thereby dissolving the 
partnership. 

Algoma argues that petitioner did not 
allege in a timely manner facts sufficient 
to establish a prima facie case that 
warranted an investigation .and that, 
even if petitioner did make a timely 
allegation, the ITCs are tied to the · 
production of seamless tube mill and, 
thus, do not provide any benefit to 
Algoma's steel rail production. 

DOC Position: Our position 
concerning the alleged special tax 
subsidy has not changed since the 
beginning of this Investigation. As we 
have stated previously in two 
memoranda to the file, we did not 
include this program In the investigation 
because the alleged benefit received by 
Algoma Is tied to a product not under 
investigation. All the information 
submitted by petitioner clearly indicates 
that the specific purpose of the Algoma/ 
CP partnership~ and the attendant tax 
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and financial transactions. was to 
complete the construction of a seamless 
tube mill. Thus. any benefit is tied to a 
product other than the merchandise 
under investigation. Nothing in the 
information submitted by petitioner 
indicates that any of the alleged benefits 
can be tied to the production of the 
subject merchandise. Therefore. we did 
not include the alleged special tax 
subsidy in the investigation. 

Comment 14: Sysco maintains that the 
treatment of the wharf loan should be 
the same as at the preliminary 
determination. Sysco argues tbat only 
the principal amount of $7,734.483. 
uncollectible as of June 1978 and 
forgiven in 1981, should be considered a 
grant and allocated over 20 years. 

DOC Position: The wharf was 
completed in June 1978, and Sysco was 
to make pa~rments beginning in June 
1979. Sysco made no payments on the 
principal and interest outstanding. The 
total outstanding was effectively an 
interest-free loan for the period 1979 
through 1981. Therefore, we have added 
to the total original balance of 
$7,734,483, the interest that would have 
been paid on the principal outstanding 
at the benchmark rate and treated this 
total amount as a grant given in 1981. 

Comment 15: The GOC raises the 
issue of whether HTS item number 
8548.00.0000 is properly included within 
the scope of this investigation. 

DOC Position: The l-fl'S item number 
referred to by the GOC includes contact 
rail or "third rail" and, therefore. Is 
properly included within the scope. 

Verification 

In accordance with section 7i6(b) of 
the Act, we verified the information 
used in making our final determination. 
As mentioned previously, when we 
could not verify the infonnation, we 
used the best information available. 
During verification. we followed · 
standard verification procedures, 
including meeting with go\·emment and 
company officials; inspecting internal 
documents and ledgers; tracing 
information in the responses to source 
documents, accounting ledgers and 
financial statements; and collecting 
additional Information that we deemed 
necessary for making our final 
determination. 

Suspension of IJquldation 

In accordance with our preliminary 
affirmative countervailing duty 
determination published on March 2, 
1989, we directed the U.S. Customs 
Service to suspend liquidation on the 
products under investigation and to 
require that a cash deposit or bond be 
posted equal to the estimated bonding 

rate. The instant final countervailing 
duty determination was extended to 
coincide with the final antidurnping duty 
determination on the same product from 
Canada. pursuant to section 606 of the 
Trade and Tariff Act of 1984 (section 
705(a)(1) of the Act). 

Under Article 5, paragraph 3 of the 
Subsidies Code, provisional measures 
cannot be imposed for more than 120 
days without final affirmative 
determinations of subsidization and 
injury. Therefore. we instructed the U.S. 
Customs Service to discontinue the 
suspension of liquidation on the subject 
merchandise entered on or after July 1. 
1989, but to continue the suspension of 
liquidation of all entries, or withdrawals 
from warehouse. for consumpt:on of the 
subject merchandise entered between 
March 2. 1989. and June· 30. 1989. We 
will reinstate suspension of liquidation 
under section 703(-0) of the Act. if the 
ITC issues a final af(irmative injury 
detennination, and will require a cash 
deposit on all entries of the subject 
merchandise from producer exporters, 
except entries by Algoma, in an amount 
equal to 113.56 percent ad valorem. 
Algoma is excluded from this final 
determina lion. 

If we reinstate suspension of 
liquidation and require· a cash deposit, 
entries of the subject merchandise by 
Grand Valley, Sessenwein, C.P. Rail and 
Nortrack.(all of whom are non-producer 
exporters) will not be subject to 
suspension of liquidation and a cash 
deposit equal to the estimated net 
subsidy if it can be demonstrated to the 
U.S. Customs Service that the entries of 
the subject merchandise were produced 
by and purchased from Algoma. 

Entries made by Bernard Railtrack 
Export Inc. and new non-producer 
exporters will be subject to suspension 
of liquidation and a cash deposit or 
bond equal to the estimated net subsidy 
shown of 113.58 percent ad valorem. 

ITC Notification 

In accordance with section 705(d) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files 
provided the ITC confirms that It will 
not disclose such information. either 
publicly or under administrati\·e 
protective order. without the written 
consent of the Assistant Secretary for 
Import Administration. 

If the ITC determines that material 
injury, or the threat of material injury. 
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does not exist. this proceeding will be 
terminated and all estimated duties 
deposited or securities posted as a result 
of the suspension of liquidation will be 
refunded or cancelled. If, however, the 
ITC determines that such injury does · 
exist. we will issu!! a countervailing 
duty order directing Customs officers to 
assess countervailing duties on all · 
entries of steel rail from Canada 
entered, or withdrawn from warehouse, 
for consumption, as described in the 
"Suspension of Liquidation" section of 
this notice. 

This determination is published 
pursuant to section 705(d) of the Act (19 
u.s.c. 1671(d)). 

Dated: July 28. 1989. 
Eric L Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 89-18065 Filed 8-~ 8:45 am] 
BIWHG CODE S5 ICM>IMI · 
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[A-122-804) 

Final Determination of Sales at Less 
Than Fair Value: New Steel Rall, 
Except Light Rall, From Canada 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
ACTION: Notice. 

SUMMARY: We determine that new steel 
rail. except light rail, [hereinafter 
referred to as new steel rail) from · 
Canada is being, or is likely to be, sold 
in the United States at less than fair 
value. We have notified the U.S. 
International Trade Commission [ITC) 
of our determination and have directed 
the U.S. Customs Service to continue to 
suspend liquidation of all entries of new 
steel rail from Canada as described in 
the "Suspension of Liquidation·· section 
of this notice. The ITC will determine, 
within 45 days of the publication of this 
notice, whether these imports are 
materiaJly injuring, or threaten material 
injury to, the U.S. industry. 
EFFEcnVE DATE: August 3, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Kate Johnson or Bradford Ward. Office 
of Antidwnping Investigations, Import 
Administration, International Trade 
Administration. U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington. DC 20230; 
-telephone: (202) 377-5050 or (202) 377- · 
5288. respectively. 
SUPPLEMENTARY INFORMATION: 

Final Determination 

We determine that new steel rail from 
Candada is being. or is likely to be. "sold 
in the United States at less than fair 
value, as provided for in section 735(a) 
of the Tariff Act of 1930, as amended (19 . 
U.S.C. 1673d(a)) (the Act). The estimated 
weighted-average dwnping margins are 
shown in the "Suspension of 
Liquidation" section of this notice. 

Case ffistory 

On March 6. 1989, we made an 
affirmative preliminary determination 
(54 FR 10393, March 13, 1989). The 
following events have occured since the 
publication of that notice. 

On March 13, 1989, petitioner filed a 
request for alignment of the 
countervailing duty and antidumping 
duty final determinations. On March 16, 

1989. respondent filed a request for 
postponement of the final determination 
for 60 days. Pursuant to section 705(a)(l) 
and section 735(a)(2J(A) of the Act. 
respectively, we aligned the 
countervailing duty and antidurnping 
duty final determinations and postponed 
the final determinations to not later than 
July 26. 1989 (54 FR 14264, April 10, 
1989). 

The questionnaire responses from the 
Algoma Steel Corporation. Ltd. 
(Algoma) were verified iri Canada 
between May 8 and May 17, 1909. 

On June 28, 1989. the Department held 
a public hearirig. Interested parties 
submitted comments for the record in 
their case briefs on June 19, 1989, and in 
their rebuttal briefs of June 26, 1989. 

Scope of Investigation 

The United States has developed a 
aystem of tariff classification based on 
the iriternational harmonized system of 
Customs nomenclature. On January 1, 
1989, the United States fully converted 
to the Harmonized Tariff Schedule 
(lITS). as provided for iri section 1201 et 
seq. of the Omnibus Trade and 
competitiveness Act of 1988. All 
merchandise entered or withdrawn from 
warehouse for consumption cm or after 
this date is now classified solely 
according to the appropriate HTS item 
numbers. The KI'S item numbers are 
provided for convenience and U.S. 
Customs Service purposes. The written 
description remains dispositive. 

The.product covered by this 
investigation is new steel rail, whether 
of carbon, high carbon, alloy or other 
quality steel, and includes, but is not 
limited to, standard rails, all mairi line 
sections (at least 30 kg. per meter or 60 
pounds per yard), heat-treated or head
hardened (premium) rails. transit rails, 
contact rail (or "third rail") and crane. 
rails. Rails are used by the railroad 
iridustry, by rapid transit lines, by 
subways, iri mines and in industrial 
applications. 

Specifically excluded from this 
in"Jestigation are light rails (rails less 
than 30 kg. per meter or 60 pounds per 
yard). Also excluded are relay rails 
which are used rails taken up from a 
primary railroad track and relaid in a 
railroad yard or on a secondary track. 

The product covered by this 
investigation is currently provided for 
under the following HTS subhe.adings: 
7302.10.1020, 7302.10.1040, 7302.10.5000, 
8548.00.0000. Prior to January l, 1989, 
such merchandise was classifiable· 
under items 610.2010. 610.2025. 610.2100 
and 688.4280 of the Tariff Schedules of 
the United States Annotated (TSUSA). 
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Period of Investigation 
The period of investigation is April t, 

1988. through September 30. 1988. 

Fair Value Comparisons 
To determine whether sales of new 

steel rail from Canada to the United 
States were made at less than fair value, 
we compared the United States price to 
the foreign market value, as specified 
below. 

United States Price 
As provided in section 772(b) of the 

Act. we used the purchase price to 
represent the United States price for 
sales of new steel rail where sales were 
made to unrelated pur::hasers prior to 
importation of the product into the 
United States. We also used the 
purchase price to represent the United 
States price for sales of the subject 
merchandise where sales were made to 
an indirectly related purchaser, who 
was the end-user of the product. prior to 
importation of the product into the 
United States. 

We calculated purchase price based 
on packed, f.o.b. prices. We made 
deductions. where appropriate, for 
inland freight, duty. and brokerage and 
handling. 

Foreign Market Value 
For the reasons t:ited below and in 

accordance with section 776(b) of the 
Act, we have determined that the use of 
best information available is 
appropriate for foreign market value. As 
best information available, we used the 
constructed values for certain types of 
new steel raiL These constructed values 
were developed from costs presented in 
the petitioner's allegations of sales 
below the cost of production (COP}. We 
were not able to use all U.S. sales in our 
analysis because we did not have costs 
for all products. Furthermore, because 
we used best information available for 
foreign market value, we did not use any 
of the claimed home market adjustments 
in our calculations. 

On Janua;·y 19. 1989, petitioner alleged 
that Algoma's home market sales of new 
steel rail were made at prices below the 
COP. On March 3, 1989, we initiated a 
COP investi~ation and requested cost 
information from the respondent. 

At verification we determined that the 
cost information submitted by the 
respondent was materially deficient and 
could not be verified. For further 
discussion of this issue see our response 
to Comment 1 under the "Interested 
Party Comments" section of this notice. 

As respondent's costs could not be 
verified. we were unable to compare 
home market prices to the respondent's 
COP. Accordingly, we have assumed 
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that all home market prices are below 
the COP. Therefore, as previously noted. 
as best information available for foreing 
market value. we based our calculation 
of constructed values on the cost 
information contained in the petitioner's 
COP allegation. 

Petitioner calculated a COP for each 
of the four rail sizes with a particular 
hardness range. Each COP was 
developed separately for both the 
second and third quarters of 1988. 
Petitioner's costs were based on 
standard costs adjusted for variances, 
fixed costs. depreciation and general, 
selling. and administrative expenses 
(GS&A). Adjustments were also made · 
for differences between steel production 
costs using electric furnace versus basis 
oxygen furnace technology and for other 
differences between U.S. and Canadian 
production costs, including materials, 
fabrication. and factory overhead. 

We substracted U.S. taxes from 
petitioner's COP because a home market 
constructed value is net of taxes. We 
also added U.S. credit expenses to 
petitioner's COP because the U.S. price 
includes credit and petitioner's COP 
was net of any sales-specific credit 
expenses. We added the statutory eight 
percent profit. in accordance with 
section 773(e)(1)(B)(ill of the Act, to 
obtain a constructed value for each rail 
size. Petitioner's COP included GS&A 
which exceeded the statutory minimum 
of 10 percent. We further adjusted the 
constructed values by adding U.S. 
packing, in accordance with section 
773(e)(lO)(C) of the Act. We also made a 
circumstance of sale adjustment for U.S. 
credit. in accordance with section 
773(A)(4) of the Act 

Currency Conversion 

We used the official exchange rates in 
effect on the dates of sale. in accordance 
with section 773(a)(t) of the Act. All 
cu.."Tency conversions were made at the 
rates certified by the Federal Reserve 
Bank of New Nork in accordance with 
§ 353.60 of the Commerce Department's 
regulations published in the Federal 
Register on March 28. 1989 (54 FR 12742) 
(to be coi.lified at 19 CFR 353.60). 

Verification 

Except where noted, used \'erified 
information in making ow: final 
dP.termination in this investigation in 
accordance with section ii"6(b) of the 
Act. We used standard verification 
procedures. including examination of 
relevant accoiinting records and original 
source documents provided by the 
respondenL · 

Interested Party Comments 

Comment 1: Petitioner maintains that 
Algoma's cost of production information 
should not be used because it could not 
be verified. Petitioner, theefore, claime 
that "best information available" should 
be used and that such information 
should be the higher of the petitioner's 
information or the "actual costs" 
obtained during verification. 

Respondent claims that the 
Department should use the submitted 
cost response, which Algoma considers 
reasonable, because its costs are based 
on the cost of saies, with subsequent 
adjustments made for the purposes of 
the investigation. Respondent contends 
that ii misinterpreted the Department's · 
cost questionnaire, and instead of 
providing the actual cost of production 
which it records in its normal course of 
business. it chose to submit product 
costs based on standards developed 
subsequent to the period of 
investigation. Respondent also 
maintains that it would be unfair to 
reject the response et this late date. 

DOC Position: Because Algoma's cost 
respones could not be verified. we have 
not compared Algoma's home market 
prices to its COP. Instead, we have used 
the cost information submitted in 
petitioner's allegations of sales below 
COP to calculate constructed values. 
These constructed values were 
compared top respondent's verified U.S. 
sales information to calculate the less 
than fair value margins. 

The Department did not accept the 
cost of production information provided 
in the response for the following 
reasons. The Department requested 
actual costs in its questionnaire. 
However, respondent developed 
information for the investigation based 
on the standard product costs used b.v 
the company, which were not part of ::1e 
normal financial accounting system dd 
which were for a period subsequent tu 
the period of investigation. Moreover. 
the company had a cost system wh1c!1 
investigation. Moreover, the comp<1::y 
had a cost system which reported ac: .. .! 
costs for each product but chose no: ::1 
u!le this information for its respon~t.!. 
The company also did not pro\'ic.!e 
documentation to support the repor:, .. i 
standard costs or to tie them to the 
company's financial records. In a<lJ;:: :1. 

the standard costs. as adjusted. 
submitted by respondent did not 
reconcile to the company's actual 
inventory costs and were developeJ 
based on data outside the period ui 
investigation. These and other 
deficiencies are outlined in detail in :i:•: 
public version of our cost verifica:i:,r. 
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report, which is on file in Room B--099 of 
the Main Corr..merce building. 

Based on the respondent's failure to 
report actual costs and it3 inability to 
provide supporting documentation for 
the standard costs at verification. the 
Department determined that Algoma's 
ccst response could not be relied upon 
for this final determination. Because we · 
did not use the cost response, other 
comments by the petitioner and the 
respondent relating to cost of production 
methodologies are moot. 

Comment 2: Petitioner argues that the 
Department's determir.ation of "such or 
similar" merchandise should be based 
upon objective physical characteristics 
used in the marketplace. i.e .. size, 
hardness and length, in accordance with 
American Rail Engineering Association 
(AREA) standards. Petitioner argues 
that the Depart..-nent placed 
disproportionate importance on rail 
hardness in the preliminary 
determination, thereby skewing the fair 
value comparison. 

Respondent claims that rail hardness, 
as opposed to rail size. is the most 
important physical and commercial 
characteristic of steel rails. Respondent 
contends that railway specifications 
distinguish between small differences in 
rail hardness. Furthermore, respondent 
states that rails with different 
hardnesses have different metallurgical 
properties, and that both petitioner and 
respondent sell rails of the same 
hardness. but different sizes, at about 
the same prices and charge a premium 
price for rails with a higher hardness. 

Respondent further argues that AREA 
specifications alone should not dictate 
how the Department makes its product 
comparisons because many railways 
specifically order rail with a hardness 
that deviates from AREA standards. 
Respondent claims that petitioner's own 
testimony and pricing practices confHct 
with its contention that rail size is the 
most important distinguishing factor 
between different types of rails. 
Respondent argues that the Department 
should use its preliminary product 
comparisons in the final determination. 

DOC Position: As best information 
available, we used the costs alleged by 
petitioner to calculate a constructed 
value as the basis for foreign market 
value. We matched constructed values 
to particular U.S. sales using two 
criteria: Size (pounds per yard of rail) 
and hardness (as measured by the 
Brinncll hardness scale). U.S. sales were 
compared to the adjusted constructed 
values when L'1e sizes were exactly the 
same and when the hardness was within 
the narrow hardness range of the costs 
developed by petitioner. 

Using these two criteria, we also 
determined that there were no 
corresponding costs in the petition 
which could reasonably be compared to 
certain sales in the United States. 
Accordingly, these sales, representing a 
small percentage by value of all U.S. 
sales during the period of investigation, 
were not included in our calculation of 
the margins in this final determination. 

Comment 3: Petitioner claims that 
what respondent terms "downgraded" 
ra!l is in fact standard rail an:l should be 
compared to 0H1er sales of standard rail. 
Petitioner also argues that sales of 
industrial rail should be included in the 
Department's calculations for the final 
determination. 

Respondent contends that there is no 
basis for petitioner's argument disputing 
the existence of downgraded rail. 
Respondent further argues that the 
Department should disregard sales of 
downgraded and industrial rail in its 
analysis because these sales were made 
of obsolete and clearance merchandise 
and were made outside the ordinary 
course of trade. 

DOC Position: Sales of industrial rail, 
downgraded rail and rail with a 
hardness outside the range used by 
petitioner in its COP allegation were not 
used in our calculations for this final 
determination because we did not have 
constructed values for these types of 
rails. 

Comment 4: Petitioner contends that 
the Department's treatment of Canadian 
federal and provincial sales taxes in the 
preliminary determination was 
incorrect. Petitioner claims that it is 
improper for the Department to deduct 
home market taxes from the reported 
home market price and add back the 
amount of taxes imputed to the U.S. 
sale. Petitioner argues that the statute 
does not require this methodology and 
that this approach results in an 
undercollection of duties. There is no 
indication in the statute that the foreign 
market value should be adjusted, nol' 
does this tax qualify as a circumstance 
of sale adjustment. Petitioner contends 
that the Department should add the 
estimated taxes to the U.S. price and 
then include the tax actually paid in the 
foreign market value. On the other hand, 
petitioner argues that the Department 
could instruct Custom3 on entry to 
adjust the U.S. price used to calculate 
the estimated duty deposit. 

Respondent states that the 
Depi:irtment's methodology in the 
preliminary determination is consistent 
with the statute and past practice. 
Respondent argues that the Department 
should use the methodology applied in 
the preliminary determination in its final 
<letermina ti on. 

DOC Position: This issue is moot 
because home market prices were not 
used to calculate foreign market value. 
Accordingly, no adjustments were made 
to forei3n market value or U.S. price for 
Canadian federal and provincial taxes. 

Comment 5: Petitioner argues that · 
respondent's clain1 for duty drawback 
should be either partially or entirely 
rejected because verification did not 
establish that the allocation was 
reasonable. Petitioner contends that, at 
the least, the Department should inr.iude 
the duty drawback on rails to the extent 
that the increased cost of blooms is 
allocated to rails as well as structural 
shapes. Petitioner also claims that the 
Department only verified that imported 
materials were used in the production of 
steel as opposed to steel rails, and that 
respondent did not provide 
documentation showing that the stP.el 
tonnage on which the·duty drawback 
claim was made included steel rails. 

Respondent claims that it is en!itied to 
a full adjustment for duty drawback. 
Respondent contends that petitioner 
does not define its "reasonableness 
test" nor cite statutory authority for its 
claim that the Department i.hould only 
include the duty drawback on rails to 
the extent that the increased cost of 
blooms is allocated to rails as well as 
structural shapes. Respondent further 
argues that the information which the 
Department verified is sufficient to 
satisfy the meaning of section 772 of the 
Act. 

DOC Position: It is unclear whether 
any duties are reflected in the costs 
submitted by petitioner which we used 
as the basis for foreign market value. As 
best information available. we have 
assumed that duties are not included 
and accordingly have not made an 
adjustment to U.S. price fo:: duty 
drawback. 

Comment 6: Petitioner claims that the 
Department should not assume that the 
U.S. credit period was equal to the 
average number of days on shipments 
for which no payments were received by 
April 30, 1969. This average is applied as 
the number of payment days in the very 
first transaction in the listing. Petitioner 
argues that if the shipment for a 
partir:u!ar transaction took place d..:ring 
the 2~cond quarter of 1968, the payment 
period is much greater than the average 
payment days reported. Petitioner also 
argues that the supporting 
documentation submitted in 
respondent's rebuttal brief has not been 
verified and, therefore at the least. the 
Department should assume that all sales 
where no payment has been made prior 
to April SO, 1989, have a credit cost 
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equal to the number of days between the 
date of shipment and May 1. 1989. 

Respondent states that payment has 
now been made for U.S. observation 1 
and the average days payment figure 
should be corrected. 

DOC Position: This sale was not used 
in our analysis because we did not have 
a constructed value to compare to this 
U.S. sale. 

Comment 7: Petitioner claims that 
duty charges on U.S. observations 5 and 
6 are apparently incorrect 

Respondent states that the duty 
amount on U.S. observation 5 is 
incorrect due to a clerical error. 
Respondent argues that the duty charge 
on U.S. observation 6 was verified and 
is correct 

DOC Position: U.S. observation 5 was 
not used in our analysis be.cause we did 
not have a constructed value to compare 
to this U.S. product Although the rail in 
observation 6 is an alloy rail, the actual 
duty charged by respondent to its 
customer was based on the sale of a 
carbon rail (U.S. observation 2). We 
verified that the duty actually charged 
on the invoice for U.S. observation 6 
was based on this carbon rate. We have 
therefore accepted respondent's figure 
for duty for U.S. observation 8. 

SU1p9nsion of Liquidation 
We are directing the U.S .. Customs 

Service to continue to suspend 
liquidation. under section 733(d) of the 
Act. of all entries of new steel rail from 
Canada, as defmed in the "Scope of 
Investigation" section of this notice, that 
are entered or withdrawn from 
warehouse for consumption on or after 
the date of publication of this notice in 
the Federal Register. The U.S. Customs 
Service shall continue to require a cash 
deposit or posting of a bond equal to the 
estimated amounts by which the foreign 
market value of the subject merchandise 
exceeds the United Statea price, as. 
shown below. This suspension of 
liquidation will remain in effect until 
further notice. 

The weighted-average margins are as 
follows: 

Manulactinr/Producer/E.xport• 

Algoma Stell Colporation, Lid.---~ 

All Othen------.. ----~ 
ITC Notification 

38.79 
38.79 

In accordance with section 735(d) of 
the Act. we have notified the ITC of our 
determination. In addition, pursuant to 
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section 735(c)(l) of the Act, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and business 
proprietary information in our files, 
provided the ITC confirms that it will 
not disclose such information. either 
publicly or under administrative 
protective order, without the written 
consent of the Assistant Secretary for 
Import Administration. 

If the ITC determines that material 
injury, or threat of material injury, does 
not exist. this proceeding will be 
terminated and all securities posted as a 
result of the suspension of liquidation 
will be refunded or cancelled. However, 
if the ITC determines that such injury 
does exist, the Department will issue an 
antidumping duty order directing 
Customs officials to assess antidumplng 
duties on new steel rail from Canada 
entered or withdrawn from warehouse 
for consumption on or after the effective 
date of the suspension of liquidation, 
equal to the amount by which the 
foreign market value exceeds the United 
States price. 

This determination is published 
pursuant to section 735(d) of the Act. 19 
u.s.c. 1673(d). 
Eric I. GarfinkeL 
Assistant Secretary for Import 
Administration 
July 26, 1989. 
[FR Doc. 5-18064 Filed ~2-69; 8:45 am) 
BIWNO CODI 111G-OIMI 
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AMERICAN RAILWAY ENGINEERING ASSOCIATION 

Specifications 

'SPEClnCATIONS FOil STEEL llAILS 

~ widl reYiliam 1918) 

I. Seo,, 
I.I T1lese 5'1Ktf1Cat1011• cover saeel lie rail• for use m ratlv.-1~ ncl. 
l.l Sufllll1......., ..... trellllllU SI llld 52 lllall -y Gilly wbln lplClfted by die purdwcr 

1. Mauf8dllft 
1.1 Thi llftl lhall be mldr tt~ 111~ of lhc folto..·1n1 pn>cebe•. C1111ft heuUI. bbic 01~11n. 

or elcc1nc '"""" 
1.1 Tlw llftl lhall be CIM b~ 1 cClllunu°'" pracn•. 1n hell 1opwied 1n1oc.. or ll~ oilier 

method• 1peed b)· purctla!OCI' Ind rn111uf Kturcr 
1.3 Suffictem d11ell'd Yalll be !Men from m,ou ud btoonu rolled from m1oc~ 10 1nwrc 

frftdom from lftJllnOUS WJl'CJlllOll llld ptpe. 

J. a..6al c •• , 11IU. 
.J.I Tlw cllnnacal ~IOll ol lhl uudlrd ml ueel detcnn1ned b pmmbcd 1n ~.~ 

mall be •Idun dw follow1n1 hmns: 

Produc1 Aaal~ '" 
C'llcm~al·Anal~·m Y•e11t11 Pcrc1n1 

We11h1 "1cen1 Allo1111·111e1 Beyond L1m11• 01 
Nominal ~·e11h1 lb ~·d Spcc1flld C'llcmacal Anal~M~ 

Elemet!t 90 to 11.a 115" Ower Under Min O\er M~' 

Cartloft 0.67.().80 o 1:.0 a: 
0 °" 0 °" 

Man1anew 0.70.1 00 O.ll0-1 10- OOb OOb 
PhcKphoru\. Mai 0.0~~ 0.0~~ 0.0011 
Sulfur. Mu 0037 0.0~7 00011 
S1hcon 0.10.0.50 0.10.0 50 oo: o o:·· 

.,,. ...... -·- lilllil may be n~ IO 1.25 .. by die llllllUfKIUl'erl IO IWI die 
lllll'llllu ll*i(ialiolls. Wblll die ......... nceeds 1.10. die rnidllal alloy COlllCllU 

will lie llleld to 0.151t mu. Ni. 0.251t !Diil. Cr. 0.1" .... Mo .. llld 0.0311t mu V. 
••Pnlductwlysilforcon&illUO'illlycm&'*llballbe0.05•owrma•imumlimitforSilicon. 

J.1.1 Flllllbed IMlmll r'ellfttenun1 the heat may be product llftled Thi product anal~"' 
ml• wi111i11t1111im111 far,..._. -.lyma specif'lld ill tlll T-. of 3.1 . 

...._. V ... J ............ V ... S. l ... lllP ..... ¥91.6 ........ IG;V91. '· ....... Mt.m. Vol 10. ltllt. 
,..1 .... ne.m:-.i.11.l9I0.,..1 . .,. D'.m,v•.1:a. 1111._.1,, . .,, v.i.12.1111._.:a.,.11v ... u.1t12 • ., 
ISJ. IOIJ;V ... M. ltu .... 111. llGJ. v• "· ........... ,,,,v ........ ., .... ll1';Vel.21 ....... IO'IO .... ,. Vol 26 . 
... ., •1t. MIJ; v•. Jt ... JO • ., 1.,s.1m. v•. :12.1t>1 • ., ,.,_llt;V•.,.. 1tJJ • .,.•.a1,v•. n. ""·"' •1'1."91. 

. ,,,.. .•. Im ... 216.GS:V• e.1.,. . ., •. 7Jl:V•.•l.1"'2 .... sn.'llM.V• .,.l ....... m.tiZS:V ... 52.1951 ... ""· 
111:v.i. M. llSJ .... un. MU: v.i. ss.1.,.,., m. IOll. v.i. n . ..,.,., "'· ._, v•. S1.1t51 • ., "2. l:MI. vo1 . .,. 
lta.111P·•1.W;V ...... .., ...... MO:V•.6'.l ...... '2l.ISl:\' ... ll .... l.,.G.V.i.•.1•.,.:U.:Vol ll.l9'ID., 
m: ,, .. '5. 19'N. •· ..... ¥91 ID. 19'1. ,. II; V ... IS ..... ,. IJ; Vel. 17 ..... •· -. V ... • ..... ,. 11. 
''-,_.,....,,I••-'· ,,,.,. 
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5.l Vcrific111011 of IOicnnces WJJ be made Ulina .......,_ ,.,, u qrled upon by purchuer 
llld manufacnam . 

••• ...... Se .... 

6.1 8rudin1 lball be rolled 1n railed charlc1en on die side of !he web of ad! rail 111 nwumum of 
e~ 16 ft. an llCCCll'dancc w1&h !he follow1q 111q11wmmu: 

6.1.1 The dlll IDll order of arnnpmnu of lbe brllldins Wll be a shown ill lbe fol1owU11 'Yt'tcal 
bnnd. die dnap of lcaen and numerali lO be opuoaal w1lb die muufamim. . 

132 RE CC MmufKlUm 1912 111 
(Wapal Cllieaiae) (Melbad of (Mill Bnadl •Var CMomtl 

H~ Rolled• Rolled1 
Elimillllion 
if iediclled 
iD Bnndl 

6.l The web nf ad! r.ail !ihall be bol li&llllJICd 111 lllinimum of e~· lfl II on die '* °"""'"e lht 

brand. and lhlll nni occur w11hin two feet nl e11her end.,,. ratl~ n( llaftdlrd lmflhl. and 1n .ci:urdan.:t 
w1dl die tOlluw1111 requtrCmenH: 

6.2.1 Tiie ......... be ..a in lbe follolriaa r,pic8J llllnpia1 Tiie lleip "' die leaeft and 

--...... be Sii". 

29716.5 
(Hal Nmiberl 

ABCDERiH 
(Rail Liner I 

12 
CllttolNmlllerl 

or 
CSnnd A llacm Nlllllllcrl 

BC 
CMedlod of Hydfvscn 

Eluniuuon. If 
illdicmid ill ........,,, 

6.2.J Tiie tap rail fram adl l9Fl WI! aanaally be bol llllliped "A" IDll succeedinl Ollei ··&". 
"'t9', -o·. T. •.. ~ mwely . 

..u a n. 11ap rail 1ram adl lllDl MlllPld -.. may be lllDl umpec1 -a- IDll succeedirl1 one' "C" . 
.,, ... "£". •· cm• .. ,,.,, . .._ ..,..s ...... purdmer wl -1ac1um. 

6.J.J ..... ...... .. I Gd ill lbe order Qll, 

6.2.4 a.ill fram Clllllliw cs blooms -..1beidenbftudby1 cksiplliae for Illa aumbcr. lll'llld 
~ ............ . 

,,._ .... wl '*-8 ....._, •Y be jaimd or •Y be caded • lbe rnanufamnr'1 opuonl 

n. rail Wll be -..iftud by m ........... claipllion......, widl -r. IDll succeed1n1 "R". 
""$"", 'T'.ec .. c m.ay. or•ylllber ·i i...._"'oflbe,..._oflllerail wtdundlecast.1s 
...- ........... dlwl' IDd --..... 

6.J.J S....-1...,, tw _.......Sall lftJlll'IUU" tu 9c rail. Tllt "ilar.a.~ ..b;all hi: ul ~ un1h•n11 *"" .. eueedla1 lllfl ail ..S 8'111ft1&1tn11Cly "'ftlrreJ o111 .._ -.cti. 

6.2.6 ffiP ........ nil ....U be illlmif'llll ia a I ~ 1 wida 5eaiaD IS. I. 

1. H>* a n .. 111·i..m 
1. I Tiie rail ,,,..., t. flft 1·...- ""8lwr end;~ 

1.J n. ...... 111111 be cc •+f1b1d by ...... - of die followiq praceues: 

C-..1 Coolilla of Rails <CCl CS. At z fa I I 

1911 
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... ·, . ':: :·!: ... -: 

AREA Manual for Railwi) 'Enf1ncmni 

10. Smi8tt C!Mlifla .. on. 

Rails whic:h do noc contain surface imperf eel ions in Sll('h number rir of Sll('h c:harxter as will. 1n the 

judpmen1 of lhe purchaser. rendrr them un.fi1 for ftc:Ofnized USC\. shall be acc:epred .. ',":' 

JO.I Hoc Marks ',, ' . 
I0.1.1 Rail~ lil''ilh hot man.~ MKh a~ fmm shearm11. K~. pll\. or hoc scratc:he' pain wn 

0.0~ 1n. in depth lhall be re,ec1ed · 

10.1.l Rails with 1ulde martu, in lhe hcadpatndian0.020 in. deep or p-emertban0.062 in. wide 
shall be rejeacd. ·· 

Jt.l Cold Scratdlft 
{ ~ 

10.l.1 Rail' v.llh lon1111adinal c:old ~1c:he,. formed belO'il' 700"F. uc:eedinl 36 in. in lcnt1th and 
0.010 in. in depth lhall be re,ec1ed ' 

11.l.2 Rails with nnsverw c:old acnac:hes. formed belo• 700"F. wbic:he1.c:eed 0.010 in. in depth 
Iha.II be rejeacd. 

·--, 

lt.J~ .. ,,_, 

10.J.J Rails w.·ilh any proau.ion of uc:ns laesat utendin1 from lhe lllrf~ ~ lbe mil. 111eh ~ 
could be called by a bole in lhe roll or a i-Olt P1fti111 iii~ "'-11 be·,;~ 1hbe praouMon affec:u 
lhe fit of lhe joint bar or C:IUICS lhe fu.llina lelftpiate iO Mand 'Ciut ·- &ban I: 16 in lalerall). 

10.J.2 Raif, •·ith any prouusion in lhe wet> 1reaterthan 116 in. h11h and pal&T tban I : squatt 
inc:h in area sball br re,JCc:ted. 

10.J.J No prolnllion or uceu mel&I lball be allowed °" lhe brad or lbe bae of lbe mil . ........... 

. ".:. 

JI.I The ~ ....... of iails ...... be ]9 fl. m·or IO fl .. -- cmncted IO .......... of 

fl'l"F. Olber l&Mdlld lalllbl •Y Ill IPICaf..S·..,'1111·~.· 
. "i 

11.l Cp 10 I~ percent of IO ft. or 9 perant of 39 ft. mil of dlt aG.ut 1011n1ft sc:epred from emc:h 
llldi\'ldual roU1n~ ,..di be llCceplCd Ill lboner aps IS follows: '19'.i9·.17·.15·.70·45·.6()·.~9 .39· 
·3''·36'·'.''.''.~ .:1·.:~· . ·· ... ..:: ... 

JI .J A "ana&IOll of plus or auaus 7116111. on 39 fl: ndi air pA~ ormilm 711111. •IO fl. mils from dlt 
lpllcif..S ...,.,, will .. penmud. . ' 

y " 

I I .A S&andlrd Ilion ap "uiauoas ocher &ban lhose WI fonll in 11. 2 and 11. 3 ml) be n&abhshed 

b)' .. I 111 ...... Illl ~ llld wfAIC1Uftr. • • 
l .. 

11.5 l.enllhl of rmils lllall be daipaaed widl pniper color pUnl • ICl fanb in Seclion 15. 

12. Drlllills .. . 
12.1 The purchucr's °'*' lllall sperify dlt ~of nstu-bllld *iUld .... ..,.-llllld drilled mils. 

driJlld.lladMad nib _. lllOilled lblank I ruts dnanld. i1lle ·np.-.s ar ldl-l!Md llld of lbe rut as 
*"'77 1 b,· fKIDI die lidr of lbe mil Oii wbactl dlt lllmdJllUled clllIUII ll ....-S. 

U.1.1 ............... _, ................. II ..-cif'..S, a - 91 . .-arY of each 
ied'Cwct by lbe purdlwr will be ,lllpllhed ' . ·· ' 

U.1.l '>spmlbOll of .-i r.ils wllicll ICCNI ,,_, ldl.-.S drilled. ,npa-l!Md drilled. llld 
.-nu.a 1Ma1nil producuan .... •11-~ ~~,~~~ 12.l lball bealatll&Slled 
~ ................. ,...... ...... ~. - \'.. " 

ll.l Carcuiar llDtn far jDim bolls IMll Ill drilled IO cimf9'D ID IM cftwiap md dammlOllS 
,........ .., ,.. purdallCr. . 

1988 
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13.6 Uniform laacnl udrswecp in any 39 feet shall !IOI eaceed J14 inch u illUSU'llCd in Fisure I J 4 

r 
39'.()" 

1 
I 

. F )/4" MAX. 

nc. 13.4. Tep v11w ti u .. _......., s111 awp T.-W.,... s..... U.6. 

13.1 When requind. proof of ClllllpblDCe widl Se:1iaa 13.2 lllalJ be cklamilled by som1 I wire I 
liDina. m a llnlifhledle and caper ,.use lball be med eo dlnamUle rail end surface 11111 line 
~1 lpeCified in ScctiolU 13.J. 13.4, and 13.~. 

13.1 laiJs lllall ........... Cllld ............. ......, ...... -· • p'llUlld .,, llilfdi. u 
lplCif'llid by purchacr m purcbuc arder. widl I v.n.ioft in end Mplll'Cllftl of !IOI lllOft dlan I •J~ 111 . 

......... n. mldMld of 11111 fmillWla nill lllalJ lie lllCb lbll •nil 11111 lllalJ .. lle-.&lllrp:ally or ..........,,,.......,_ 
U.t Ulbe rail lbowuYidenc:e ofnrill wbile bciDa laid bad upm lbe fmal illlpecllaa bed, it will be 

~by imcftiaa a caper ar feder pp becwecll lbe bae and lbe rail KMS Daftll lbe end. If die.Pr 
uC:.eda 0.090 in. liw r1iJ will lie rejecllld. Allautively. 1 IWili 1ase may be ued and if die rail caceedl 
1.59 iD J9 feet lbe ml will be rejecled. R.ejecled rails may be lllb,ect IO llnlipuenma: 
14. A Sl&UI 

14.1 To be accwplld. _.nib ofterld - Mfdl all die.......,.... of 111nc .p.carlCalaCllU 
14.2 Olll~ A...all praduced Oii die ~·s °'*1 wall lie Kcepced 

14.l Raab Kn,lld lllall lie ........ Md ...oc9d bued Oii lbl calcli&Mld ....... prr Jlnl far tlW 
.... llCUOll , 

u .......... 
15.1 Hifh·lftftldl ..... IMll be mned by ............ ,... jiiiiHWnllJ -.dlld to dW -.v11 

aau .... llallljiiid. ar 111 llW llrud wt11cll I•"" die lftlft11famam. tJ11r Uldlor llllUMld 01 :·•JUNtlt Hut 
...... rml IMll 111r .......... arup mc1 alloy rail s.11&11 111 ,..,.. • ..._aluminum. 

15.2 •A" rmls llaall lie ......... yelio. 

15.l lails ftCllPI for lllDll IO ~- • J9 fl lllalJ lie pua11-..ud pwn 

15.4 llldl..-... nib lball lie pi1181·..ud only oat color. ICRldlaf IO 1111 °'*' Jlllllllbowr .. oru 
..- 11p1111 by purctauer md lllllAUfamnr 

11.5 ... -'ailp will ..... Oil lbl IClp of lbe bad II Gilt ftld only. • llal ) fl. from die ti!d 

15.6 Ail lbon ..... Nill praduced IMll hive .. llllJdl '*"'tflld m I_, KC'lplUlt IO tlW 
pmclmer md wfm cm ~ IClp of lbl .... lllPftl&UWly me fool fnllll wit llld 

16.a..a... 

16.I All raal1 _,I .. M&llla.t CllWflally IO noed....,, _. llaall 111 .._...wadi lbl brudul1 0n 
all ndl fs191 die - clncUOil a.ab of .a--*-fl lllall .. lie WWW &Hd Iii lmd.iq. but 
lball • • .,.._..Md......,....., up If..._ .... ...p nab ol mc -'Ilia for a full car. 
llllalllr ~ ........ ol 1111'1 ol daffMm ....... u lfP""ed by .. puldlwr. _, .. IDlded --ar . ·~ 

1918 
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Rail 

SVPPLDIENT UY REQl11UMENTS 

1'1111 ro1iow., .. PIJ I ... ..., f9lllllftW IMll apply only wbell .,ec1rllld by die purchucr 1n !ht 
... If). °'*1. Md CClllftCI. 

SI.EM.._. ... 

51.11'1111 clnllecl nm IDiy lllt .,ec1fllCI to lllt nd blrclmcd Wlwn IO lplCullld. nd blr*tuft1411d 
eta .,_, IMll lllt • wcardtac wldl SI II dwoup Sl.1.7 

11.1.1 £ad • ......., rat111na) lllt .......... we 1n1n··ar •die_., ol llllt raal.., of die .......... , 
51.1.2 w.., IMll .. lllt 11Md as a......,.......,. tlcepl "'oil·•mr or PDIYlmf·•atcr 

..... pnau IPPf'IMCI b) die purctauer 

ll.l.J~IM111m11..,.~....., .. rnwal ...... ollllitblrdilnl11111em 
pr I rfllt•yprapllllidpnasalMll • .,_ ..... o1,_.....,.lllt l ""edfarlfl"WalllltfClft 

"fl ....... ~ .. ---
Sl.1.41111 ............... , .... u .................................. "' ... '*"' 

-.I iMll co.. llllt full widlll of dw raal llud llld calllld ............ I) a_llUIUflllllll o11.1 ·~ '" ·from 
.. _, ol llllt raal. 1'1111 dfeca"I lllrdDcu - 1:2 •· flalll 1111_,oldw1'1111 IMll lllt M lusl I ., 1n ...,_ 

Sl.1.51111--.SS ................... ol ... llad ll•in. IO lf2ill. fnlllldlecnd 
ot1111traallllall.,_aa...u--...-,,....o1Jit11D«tl.._ ........ _, ..... llftn 
......... A ..,..ot....._ i • n •rcprw ••llllfll'lducllllalllllt...-•*,.miutYor 
~.. lft 

11.l.61111 _,__ ._,.. tllll ftllll ID ..... _, ildl wtllCll fli.l ID - llllt 19q11nd 
.... u ...... ....-,..... 

sa.1.1 ~ raa1 nm IMll lllt ._ • ..e. aw• wall a\IOld fol we ol lftlld•ns 
a.ell 

12....._.Ulr 'T ..... 

IZ. I 1'1111 aail ... )'be iplCif'llld by dw purct.,_ IO be ullnlonically Wiied for imemal illqllr'fcc-11""' 

l8bjlcl ID 1111 plV¥lliam ol 52.2 . 

. SLJ M....i 1.1--.C T111 of Web • llllt lad Udl for Weld ,._ ApplicaalOll 

52.2.1 M....i bd _..., rlaall be ,afanmd Ullll ......,.. ulnrGluc lllllllf eq111pmcn1 
ICC8 ..... to die pure.._, IM wfacanr. 

52.J.21111 ..m •t lliall lllt a ......... Ml ..... ~ or....._ amrdllccr wcepublc 1(1 

-~---.dactmef 
12.J.J 11llr calillnball *' lllacl .a.alt be ol llw followllll ct1Hcm111i1n: MMmaJ ·~ 4151 

S-l'NICUI ....... wflntnd "':rccanlwe Wllll ASTM M21. A1 m lhcrulc. rtfcmicc 
$ lb •y Ill flllncwcl fTOlll I llCllClll ol raaJ • ...... ..,._,, lbc purtllUcr Md 

--·~ 
au Dlllll uam ol llw calilnllon - lllact .... alillrlriml ..,_ IMll lllt lf'Wd ""°" b~ 

• ,,_.._IM wtecmr cFar nhtlnUaal ,.,,,... llw l'IC-adcd llbcUln• of die bloc .. 
._......,.._lllltdla.uolllllt railweblMClllllllia1 lll6 flllbaaambakdrilledaooet-balf !tl!r 
!air.llNH.) 

IZ.J.ICalillnbmlofdw --· ..... be,..,__...,.., ... , ......... ollnbllf. ·~ 
HID ....... llllliUllcr. IM Wr my - ... , nawtlftf lO -1 ... 
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Chapter 

SECTION XV 

BASE METALS AND ARTICLES OF BASE METAL 

Section Notes 

72 Iron and steel 

73 Articles of iron or steel 

74 Copper and articles thereof 

1S Nickel and articles thereof 

76 Aluminum and articles thereof 

77 Reserved for possible future use 

78 Lead and articles thereof 

79 Zinc and articles thereof 

80 Tin and articles thereof 

81 Other base metals; cermets; articles thereof 

82 Tools, implements, cutlery, spoons and forks, of base metal; 
parts thereof of base metal 

83 Miscellaneous articles of base metal 

SECTION XVI 

MACHINERY AND MECHANICAL APPLIANCES: 
ELECTRICAL EQUIPMENT; PARTS THEREOF; SOUND RECORDERS AND 

REPRODUCERS, TELEVISION IMAGE AND SOUND RECORDERS AND 
REPRODUCERS, AND PARTS AND ACCESSORIES OF SUCH ARTICLES 

Section Notes 

Chapter 84 Nuclear reactors, boilers, machinery and mechanical appliances; 
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parts thereof 

IS Electrical machinery and equipment and parts thereof; sound 
recorders and reproducers, television image and sound 
records and reproducers, and parts and accessories of such 
articles 



SECTION XVII 

VEHICLES, AIRCRAFT, VESSELS AND ASSOCIATED 
TRANSPORT EQUIPMENT 

Section Notes 

Chapter 86 Railway or tramway locomotives, rolling stock and parts 
thereof; railway or tramway track fixtures ~nd fittings and 
parts thereof; mechancial (including electromechanical) 
traffic signalling equipment of all kinds 

87 Vehicles, other than railway or tramway rolling stock: and 
parts and accessories thereof . 

88 Aircraft, spacecraft, and parts thereof 

89 Ships, boats and floating stuctures 

SECTION XVIII 

OPTICAL, PHOTOGRAPHIC, CINEMATOGRAPHIC, MEASURING, 
CHECKING, PRECISION, MEDICAL OR SURGICAL INSTRUMENTS 

AND APPARATUS; CLOCKS AND WATCHES; MUSICAL INSTRUMENTS; 
PARTS AND ACCESSORIES THEREOF 

Chapter 90 Optical, photographic, cinematographic, measuring, checking, 
precision, medical or surgical instruments and apparatus; 
parts and accessories thereof 

91 Clocks and watches and parts thereof 

92 Musical instruments; parts and accessories of such articles 

SECTION XIX 

ARMS AND AMMUNITION; PARTS AND ACCFESSORIES THEREOF 

Chapter 93 Arms and ammunition; parts and accessories thereof 
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HARMONIZED TARIFF SCHEDULE. of the United States 
Annot•ted tor St•tlatle-1 R•porttng Purl'"•• 

CllAPTEJl 7 3 

AllTIQ.!S OI IJtal CR STEEL 

y;y 
73-1 

1. In thh cli!lpt..,r the apnuion "c11t. irqn" appl1H to product.a obtained 'by cuUna in >lhich iron predcminat.u 'by -ight. 
over Heh cif the other •l-t.a and >lhich do not comply •1th th• chmiical campoaition of at.eel u defined in Note l(dl to 
chapter 72. 

2. In thU c"8Jltai th• -rd .::~" •ma bot- or cold-fon.d product~ of cry croaa-aacUonal •hapa. o.f. tlhich no 
croa.-aec:t.ional d1-iaion ucaada 1& am. 

Adsfit&901l u s ~'9''' 
1. For the PupoaH ot baadina 7304 or 730&, th• rat.a ot duty -Fraa <Ci- .PP.uina in tlla "Spacial" aubcol.-. appliH only to 

t.ubea md pl.pea with at.t.acbed tit.t.111&•, auit.abla f(!r candi.lct.ina IUH or. Uquida. . . .. , . 
2. For the parpo•H ot •ubh•adina 7303.111.30, th• upnuion "dust.il• fit.UM•" ntar• to tit.tin&• .>lhich contain ~r 2.~ 

parcmt. c~ md over 0.02 parcmf, ot mqnHha or ot mqnaailD md cad1D; 'by -ight. . 

... '! 

,•:-
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HARMONIZED TARIFF SCHEDULE of the United States 
Annotated tor Statlattcll Reporting Purposts 

Heading/ Stat. 
S bh 

_... Suf. 
u e.u1ng & cd 

7301 

I 
! 

7301.10.00 00 9 

Article Description 

SbHt. piling of iron or at.Hl, ..tlet.her or not. 
drilled, punched or made from uacmled 
el-.t.•: .. lded enalH. ahapea end Hct.ioria. 
of iron or at.••l: 

Sheet. piUng ................................. . 

7301.20 AnglH, ahapea and HCt.iOlla: 
730l.20.10 00 S Of iron or nonalloy at.aal ............... . 

ho1.20.so 00 6 Of alloy at.Ml ......................... .. 

7302 Railway or t.r__,. t.rack camt.ruct.ion material Of 
iron or at.eel, t.he follawina: r•ila, checlt-reila 
mid reek raila, llWit.ch blad••. croeaina froa•. 
point. roda mid ot.her cro••in& piecea, aleepera 
<croaa-t.i••l, fiah-plat.ea, chair•. chair wed&••. 
aole plat.ea (bue plat.ea), rail clipe, bedplet.ea, 
t.i•• end at.her mat.aria! apeciali&ed for joint.in& 
or fizina raila: 

7302. 10 Raila: 
7302.10.10 Of iron or nonal.loy at. .. l ............... . .. , 

20 2 St.mdard t.•• raila over 30 kl 

Units 
of 

Ou1t1titv 

k1 ..... . 

t1._ .... . 

t1 .... .. 

per met.er...................... kl 

40 8 
60 3 
80 9 

7302.10.SO 00 7 

7302.20.00 00 8 

7302.30.00 00 4 

7302.40.00 00 2 

7302.90.00 00 1 

7303.00.00 

Ot.her: 
Olrer 30 k& per met.er ..... . 
Ot.h•r .............. · ...... . 

Uaed ............................... . 
Of el.l.o7 at.Ml .......................... . 

Sleeper• <croaa-t.iu) •........................ 

Slfit.ch bladn, croHin& frap, point. roda 
end at.her cro••ill& piec:ee .................... . 

Fiah-plat.ea mid aole plat.ea .................. . 

Other ....... ". ................................ . 

Tubea, pipu Gld baU- profilu, of cut. iron ..... 

kl 
kl 
kl 
k1 ..... . 

q ...... 

q ...... 

q .... .. 

q .... .. 

30 3 Soil pipe..................................... k& 
60 6 PraHura pipe wit.h en inaide di-t.er of l•H 

than 351 -·.................................. k& 

90 O Ot.her.. . .. . . .. . . .. • .. .. . . . .. .. .. • .. . . . • . .. .. .. k& 

General 

0.81 

2.81 

3.91 

0.31 

3.51 

0.91 

s. 71 

0.91 

S.71 

IS.SI 

Hates 01 Dutv 

Special 

FrH CE.IL> 
0. 71 <CA> 

FrH CE.IL> 
2.Sl <CA> 
Free CE.IL> 
3.Sl <CA> 

FrH CE.IL) 
0.21 (CA) 

FrH (!,IL) 
3.11 (CA) 
FrH CE.IL> 
0.81 (CA) 

Free CA,!. ILl 
S. ll <CA> 

Free (!,IL> 
0.81 (CA) 
Free (A,!, IL) 
S. ll (CAl 

FrH CA,E,ILl 
S.81 <CA> 

21 

201 

281 

91 

21 

4Sl 

331 

2 
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HARMONIZED TARIFF SCHEDULE of the United States 
Annotated tor St•U.tlcal Reporting PurPQaN 

1. Tbh chapt.er doH not cover: 

CllAPTDl 85 

ELECTRICAL HN:Bill!RY AllD !XlUIA1ENT AllD PARTS T!mU!XlF; SOUND R!XXJUl!RS 
AllD R!fllCl>OC!RS, TEL!VISICJI DW;E AllD SCUllD RmJU>!RS AllD JID'llallCD.S, 

AllD PARTS AllD ACC!SSCRI!:S OF Stx:B ARTICLES 

XVl 
85-1 

Cal Electrically wanied blcnltet.a, bod J*U, foot.--fta or th• like;' electrically wumed clot.bing, foot.war or ear pada or 
other electrically w&%111&d article• t1arn an or about th• peraan; 

(bl Art.iclea of 1laaa of heeding 7011; or 

Cc) !lee tr ic ally heat.ad fumi tur• of chapt.er 94 . 

2. Beedinga 8501 t.o 8504 do not apply t.o &ooda daacribed in heading 8511, 85U, 11540, 8541 or 8542. 

llooowvwr, 1111&t•l t.cnlt 1111&rcury arc rectifier• r11DAin claaaifiod in heading 8504. 

3. Beoding 8509 cover• anly th• fol.laoring electromechanical macbin•a of th• kind cCllBICllly 1&aod for dollleat.ic purpoaea: 

<•> Vacu.mi clemner•, floor pollahara, food 1r1ndera, proc:eaaora or lllizara, Gld fruit or vw1at.allla Juice ezt.ract.ora, of 
llrf1 wight; 

Cbl Other •chinH provided th• wight of auch machinH doea not acaed 20 kg, acl1&aivw of atra interchangeable part.a 
or detachable auzili&rY ct.vie••. 

Tb• heading doe• not, '-"9r, apply t.o fana or ventilating or recycling hood& incorporating a fm, omath•r or not fitted 
with filter• <h•.cUna 8414), cantrifuaal clothH dryera Ch•adinl 8421), diahwaahina machinH (heading 8422), houaahold 
waahing machine• (beading 8450), roller or other ironing machine& Ch•adina 1420 or 1451). •Wini -chinH (heading 8452>. 
electric aciaaora (heading 8508) or to alectrotharlllic appli11nc•• (heading 8511). 

4. For th• plrpOH& of heading 8534 "p;inttc! cirC\!it.f" are circuit• obtain.cl by forlllina an mn inaulat.inl baa•, by e:rry 
print.ins procaaa (for nampla, lld:loHing, plating-up, etching) or by th• "film circuit." technique, conductor •l-t.a, 
cant.act.a or other print.eel ccimpanant.a (for amapl•, induct.mncaa, raaiat.ora, capacit.oral alone or int.arconnect.od according 
t.o a pr•·Ht.abllahod pat.tarn, other t.hmn •l-t.a which can produce, ract.ity, modulate or mapllty m electrical aignal 
(for amapl•, aamicanduct.or elammnta). 

Tb• t.am "p;int.!d circuit!" doaa not. cover circuit.a cmbinod wit.h al-t.a other t.hmn t.hoH obtained during t.h• print.ins 
procaaa. Print.ad circuit.• may, hoooevar, be fit.t.od wit.h non·print.od connecting alammnt.a. 

?bin- or thick-film circuit.a ccapriaing paaaiva mid act.ivw •lammnt.a obt.ainod during t.b• &811& t.achnoloaical procaaa ar• t.o 
be claaaifiod in heading 8542. 

5. For t.h• purpoH• of ha.Sina• 8541 Gld 1542: 

C•l "Pi9dH t.rmailt,grt Rid •ieilar •R!.cqnduct.or dwicH" are aamicanduct.or d9YicH th• opant.ian of which depcida an 
variat.iana in reaiat.ivit.y an t.ba appUcat.ian of mn electric field; 

Cbl "Elect.rooic int.•ar•t.!d circ;vJ,t.a IPd eicrp11•!!!!blie1" are: 

Ci) tt:moUt.hic int.agrat.ad circuit.a in tlbich t.ba circuit. •l-t.a (diodaa, t.r-iat.ora, raaiat.ora, capacit.ora, 
int.ercoanact.iana, at.c.) are craat.ocl in t.ba mu• (HHnt.iallyl Gld an t.ha aurfaca of a acmiconductor material 
(doped aillcan, for --.il•l and are in&aparllbly uaociat.ad; 

(11) !Jbrid int.qrat.ad circuit.a in tlbicb paaaiva •l-t.a (rHiat.ora, capacitor!, int.arcoanact.iana, at.c. l obtained 
by thin· or t.hick·fll• t.ecbnolocf and act.iva •l-t.a (diodu, t.rmailit.ora, -llt.bic int.a1nt.od circuit.a, 
•t.c.) obtained by aamic:Q)duct.or t.achnoloO, are cmbined t.o all int.mt.a md purpoen indivial..bly. an a aingla 
inaulat.ing aubatrat.a C11Aa1, ceramic, at.c. ). TbeH circuit.a MY al.ao 1ncl.uda cU1crat.• ccapanmt.a; 

(11il K1croaa1•UH of t.ha molded mdW.•, mJ.cro;mdule or 11milar t.ypaa, canaiat.illa of diacrat.o, act.iv• or bot.h 
active md paa&iva, ccapgnmt.a tlbich are cmbinocl Gld int.arconnact.ad. 

For t.ha claa&ificat.ian of t.h• article• defined in t.hill note, he.Sina• 8541 mid 8542 ahall t.aka pracaclmc• over err other 
h•adina in t.he t.arift achadula tlbich llliaht. cover th• by refermca t.o, in particular, t.hair funct.ian. 

I. Record&, t.apea Gld other madia of ha.Sina 8523 or 8'24 r-in claaaifiacl in t.haa• haedinp, tlllet.her or not t.hay ar• 
mt.and wit.h t.ha apparat.ua for tlbich they are int.ended. 
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HARMONIZED TARIFF SCHEDULE of the United States 
Annotat~ tor StcU.tlc.i Reporting PllrpoHI 

Add1ti11111 y.s ftot•• 

1. For tbt purpo111 of b1tdiqa 8501 md 8503, 7411 watt• (W) it ttk.a to be tqUival.at to 1 bonepoootr <hp>. 

2. For tbt purpo111 of a\lbhetdin& 85111. 72, tbt t1m ·~" includH tout1r-ovG\I tlbich trt dHipitd HHntially !or 
toutin& brttd but cm tlao baa -u it-. aucb u potatoea. 

3. For tba purpo111 o! b1adi111 8"!5 tht t.tm "t.rws11nn" n!tn to caminat1ona o! radio tnnllllitt1na mid ns11v1na 
tq\liJmmt 1n 1 s- boua1na, miployina c- circuit componmta !or both t.ra:naittina md r1c11v1n1. md tlhich ara not 
s1p.t>lt of 11.DU.tmeoualy rtce1v1111 md t.r~ttlna. 

4 . For tbt purpoau of a\lbh•tdina 8"11. llO .15 md 8"11. llO. 20: 

(1) lech 1ubu1.Zly that containa ao G ccqx:n111t, or la coYtrtd in tht •- mtry witb, ont or mrt o! tht !ollowing 
telwia1m ecmp:met.a. via.. ~ 

t.uau, shmmtl Hltctor uaadlly, mt.cma, dtfltction yak1, dqauatina coil, pictur1 tub! mount1111 brae.kit, 
~ uambly, pe.rU llCICtaaary tor fisiJla tbt picturt tube or tuntr 1n pltc1, c-1m1r-op1nttd controla or 
apatktr, 

aball bt claaaitied 1n aubb•adiila 8"11.ll0.1!5; md 

(b) lech aubua.Zly thtll bt sOUDt.ad u 1 ainalt unit, astpt tbtt two or mra d1tt1r111t printtd circuit botrda or 
carmic aubat.rat.u covartd by tbt •- mtry md dtaiptd !or uambb' into tbt •- ttltviaion 111Dd1a ahtll b1 
counted u on• unit. 

!5. Pict.ur1 tubta iq!Ort.ad in combination with, or incorporat.od into, other articlH art to bt claaa1f1td 1n aubh1ad11111 
8'40.11t.hrouah1540.U, incluaivt, 11111111 th17 ar1·-

II. 

(1) 1ncorpor1t.ad into CG111Pltt.e teltviaiaa rtctlnn, u d1!1ned in tddit.1oaal U.S. note II btlow; 

(b) 1ncorporat.ad into fully uambled llDit.a 1uch u mrd procuaon, NJP t.tm.1nal.I, or timiltr art.icl11; 

Cc> pat up in kit.I CODt.ain111a all tbt part.a nteu1ary tor u1mbly into complet.t t.lltviaion rtetlnn, u dt!intd in 
additional U.S. not.I II btl.m; or 

Cd) pat up in kit.I cont.ailWll all tbt part.a lllC9Htry tor u1mbly into fuU:f uambltd \mlt.a 1ucb u lllDrd procHaon, 
lrDP t.em•u!e, or 1ial.lar art.iclu. 

For tbt purpoeu of additional U.S. not.I !5 tbovt tht t.tm "c1R1llt!att11Yi!lC1Ji:C1ivtn" •- t.1ltv11iC11 rtctlnn, 
f\&Uy ua-*iled in tlltir cMl1Dlt.1, tlbtt.btr or not packaatd or tu tor d11t.r tion to th• ulti.mt• purcbu1r(a). 

Stft.ittical Rot11 

1. 

2. 

3. 

4. 

5. 

For t.ht .pu.rpoau of hltdin& 8'28 tbt viclto d11p1-)' diaaonal. 11 d1t.1mintd by -urina th• ~ 1t.r911Jlt lint ~ion 
acroH t.bat put of th• faceplat.t uatd for dilpla)'illl video. 

For th• purpoan of tb11 cbapt.tr th• t.tzm "/If' Ind "ftf" rifer to tbt m~t broedcut. banda of 5!50-11150 Illa md 
ea-101 tlla, rnpectivw11'. 

For 1t.etbtical report.in& parpo111 IDier tuaibHdiaa 15311.10, tbt 1111 of a 11aled bt• llllp lmit 11 dlt.lllDintd by 
-urUia tllt l.aqat 411..-1 '"-i• acne• tbt hceplatt. 

For 1tati1tical report.ins purpoeu uadtr aut•beecUns 11'44. 70, the lmit of quantity "Ullt.L.m", u lt partaina to optical 
tiller ctbln, i• dtc.u.1nld by -1.tiJlb'i.aa tllt ...e.r of individual fiber• -~in by tbt lmath 1n •tin. 

For 1tati1tical flpOrtin& purpoatt IDier fUhheec!•n11 15".10.llO, 15".20.30 and 1~7.80.80, tbt 1-1t oparat1na !rtqUtncy 
will dlt.emilla the cl.u11tication. 
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Heading/ Stat. 
Sub .. -ad. Suf. ,,. ing & cd 

8544 

8544 .11.00 

20 9 

30 7 

50 2 
8544.19.00 00 5 

8544.20.00 00 2 

8544.30.00 00 0 

8544.41.00 00 7 

8544.49.00 00 9 

8544.51 
8544.51.40 oo 8 

8544.51.80 00 7 

8544.59 
8544.59.20 

40 4 
80 5 

8544.59.40 oo 8 

8544 .80 

8544.10.20 00 9 

8544.80.40 00 5 

8544.eo.eo oo o 
8544.70.00 00 1 

HARMONIZED TARIFF SCHEDULE of the United States 
Annotated for Statistical Repott/ng PurpoaH 

Articl• Description 

Inaulatecl ( includins _,_led or cnodi&ecl l wire, 
cUile ( includins couial cUila l md other inaulat.ecl 
electric canduct.or•. -tiet.her or not fit.t.ecl •it.h 
connect.or•; optical fibar cUll••· made up of 
individually •heat.heel !ibera. -tiet.her or not. 
aaallllblecl •it.h alect.ric conduct.or• or fit.t.ed •it.h 
connect.or•: 

Windins •ire: 
Of copper ............................... . 

33 NG (0.18 min di-t.erl Gld 

Units 
of 

Quantity 

finer............................... kg 

22 NG (0.143 min di-t.erl md 
finer but. lar1•r t.hmn 33 NG 
(0.18 min di-t.er) ... : ........... q 

Other............................... q 

5.31 

Other ........................... : ........ q...... 4.9Z 

Couial cUile Gld other couial electric 
conduct.or•.................................... q...... 5.3Z 

Isni t.ion wirins Ht.• Gld other Wirins Ht.a of 
•kind uHd in whiclea, aircraft. or ahipe.... X....... 51 

Other electric conduct.or•, for •volt.a&• not. 
u:ceeding 80 V: 

Fit.t.ed with caanect.or1 ............•...... 

Ot.h•r ..................................•. 

Other electric conduct.on, for a volt.a&• 
acMdizll 80 V but. not. acMdizll 1,000 V: 

Fi t.t.ed wi t.h caanect.on: 
Fit.t.ed wi t.h lllDdlll.ar t.elepbane 
c-t.ora .....••..•..........•..... 

Other .............................. . 

Other: 
Of copper ........•......•........••. 

For • volt.a&• acMdizll 800 V •• 
Other ......•.........•......... 

Other ..•...•...•.•....•...•.•....... 

Other electric conduct.on, for a volt.a&• 
ucMdizll 1,000 V; 

Fit.t.ed with c:GlllleCt.or• ••..•....•.•••..... 

Other: 
Of copper .••...•.•..•..•.........••. 

Other .....•••••••........••. ' .....•• 

Optical filler cUilee ••.•.••....••....••.•..... 

x ...... . 
q ..... . 

x ...... . 

x ...... . 

q 
q 
q ..... . 

x ...... . 

q ..... . 

q ..... . 

Filler a. 

5.31 

5.31 

5.31 

5.3% 

5.31 

4.U 

5.31 

5.31 

4.U 

8.41 

"ates or outv 

soecial 

FrH (A,8,E,ILl 
4. 71 <CA> 

401 

Free (A,8,E,ILl 351 
4.41 <CA> 

Fr .. (A*,8,E,IL> 351 
4 .7Z <CA> l/ 

Free (A*,8,C,E,ILl 301 
4.5Z (CA) l/ 

Fr .. (A*,8,E,ILl 
4. 71 (CA) l/ 
Fr .. (A,8.E,IL> 
4. 7Z (CA) 

Fr .. (A*,E,IL) 
4.7% (CA) 
Fr .. (A•,8,E,IL> 
4. 71 CCAl 

rr .. (A,8,E,ILl 
4 .71 CCAl 

Free (A,8,E,ILl 
4.41 CCAl 

rr .. (A•,8,E,ILl 
4. 71 CCAl 

rr .. (A,8,!,ILl 
4. 7Z CCAl 
rr .. (A,8,!,IL) 
4.U <CA> 
Pree CA,E,ILl 
7.51 CCA> 

351 

401 

351 

351 

401 

351 

351 

401 

351 

151 

2 

XVI 
85-39 

11 !quii;mmit., oriainat.1111 111 t!ie t.uri\or7 of C..S., ill"8llded for UH 111 t.be n,.ir or ...uii-e of cert.ain mt.or vehiclH 
•ubJ•ct. t.o accelerated at.aced rat.a reduc:t.i-. See bHdiaa 9805. 
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XVI 
85-40 

HARMONIZED TARIFF SCHEDULE of the United States 
Annotated for StatlltJc'1 Reporting PurpoaH 

Heading/ Stat. 
Subl'leading fu~d 
8545 

I 
8545.11. 00 

8545.19 
8545.19.20 00 0 

Article Description 

Carbon electrode•, carbon bruah••· limp carbanl, 
betury carbanl end other articlH of grephit• or 
other carbon, with or without -tal, o! a kind 
u•ed !or electrical purpo•••: 

Elect.rodH: 
O! •kind ueed !or !urn•c••· ............• 

Other: 
O! a kind ueed !or electrolytic 

Units 
of 

Quantity 

kg ..... . 

Gener ii 

2.U 

purpoaH............................ Ifs...... 2.U 

8545.19. 40 00 6 

8545.20.00 00 1 

Other. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . kg. . . . . . 4. 91 

Bru•h••·...................................... kg...... 3. 7Z 

8545.90 Other: 
8545.90.20 00 2 Azc light carbanl ....................... . kg ..... . 

8545.90.40 00 11 Other ................................... . kg ..... . 

8546 Electrical inauletore of mty meterial: 
8546. 10. oo oo 2 ot alu• ..................................... . Ro ....•. 

8546.20.00 Of ceraic• ........................ , .......•.. 

U•ed in high-wltaa•, 1--trequmcy '' 
electrical my•taam: 

30 4 Caimonly ll::nooln u •uepenaion, 
pin-type or line po•t inaulatore. ... No. 

60 7 
90 1 

8546.90.00 00 5 

8547 

8547.10 
8547.10.40 00 3 

8547.10.80 00 4 

8547.20.00 00 9 

8547.90.00 

10 2 

20 0 

30 8 
40 6 

Other ............................. . 
Other .................................. . 

Other .........................•......•........ 

Inaul•tinl fittina• for electric•l •chin••. 
appUanc•a or equipment, beina fittina• tlholly o! 
inaulatina •terial apart fraD mty minor ccmp:ia9nt.a 
o! -t.al (for a:1111pla, threeded llOCk•t.a l 
incorporated durina moldina aolely !or th• purpoaaa 
o! uambly, other than imulatora of headina 85415; 
electrical conduit t.ubina end Joints therefor, of 
bu• -tal lined •ith inaulatina •tarial: 

Inaulat.1111 fittina• of ceraice: 
Ceraic inaulator• to be ueed in th• 
production of apark pluaa tor natural 
gar fueled, •tationary, int.emal 
ccabuetion ~in•• ...................... . 

Other ..........................•......... 

Inaulatina fitt.ina• of plaatica .............. . 

Other ..........•••••••..••••••••.•............ 

No. 
Ro. 
Ro ..•..• 

Ro ..... . 

Ro ••.••• 

Ro ..... . 

Other imulat..1.na fitt.l.llaa .•....•••....... Ro. 
Electrical c:aaduit tub.I.Ila md Joint.a 
therefor, of baa• •tal lined With 
imulat..1.na •tarial: 

Ccllduit tub.I.Ila .••.••.••...••••...... kg 
Joint.a: 

threaded. . . . . . . . . . • . . . . . . . . . . . . kg 
Other ..................... ····· kg 

8548.00.00 00 2 Electricel part.• of •chin•l'Y or epparetue, not. 

2.81 

4.91 

5.81 

61. 

3.71 

3.51 

81 

3.71 

5.81 

•pacified or included elallllbere in thia chapter.... X....... 3.91 

lf1tes oTl'lutv 

Fr .. CA,E,ILl 
1.91 CCAl 

Free (A,!,ILl 
1.111 <CA> 
Fr .. CA,E,ILl 
3.91 CCAl 
Fr .. CA,B,E, ILl 
3.31 <CA> ll 

Fr .. CA,E,ILl 
2.51 CCAl 
Fr .. CA.!,ILl 
4.U CCAl 

Fr .. CA,!,ILl 
5.21 CCAl 
Fr .. CA.B.E,ILl 
5.41 CCAl 

Fr .. (A,B,E,ILl 
3.31 CCAl ll 

Free (A,!,ILl 
3.11 CCAl 
Frff CA,B,E,ILl 
5.41 CCAl 
Fr .. CA,B,E.ILl 
3.31 (CA) 
Fr .. CA*,B,E,ILl 
5.21 CCAl 

451 

451 

451 

451 

601 

451 

501 

601 

301 

601 

601 

301 

451 

Fr .. CA*,B,!,ILl 351 
3. 51 CCAl ll 

2 

l/ Equipmnt., ori11.nat..l.lla in the territory o! Cmeda, int.edtld for uee in the repair or .. 111tmmc• of certain motor vehiclH 
eubJect to accelaret.ed •taaed r•ta reduct.i-. See heMina 9905. 

B-52 



United States International Trade Commission 

New steel rails from Canada (Final) 

Appendix E 

U.S. steel producers' selected data for 1984-85 
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United States International Trade Commission 

New steel rails from Canada (Final) 

Appendix Table E 
U.S. steel rail producers' selected data for 1984-85 

Item 

Capacity (short tons) .......... . 
Production (short tons) ......... . 
Capacity utilization (percent) . . . . . . . 
Domestic shipments (short tons) ... . 
Domestic shipments ($1,000) . . ... . 
Export shipments (short tons) ..... . 
Export shipments ($1,000) ....... . 
Total shipments (short tons) ...... . 
Total shipments ($1,000) .....•..• 
End-of-period inventories 

(short tons) ............... . 
Production and related workers 11 . . . 
Hours worked (1,000 hours) 11 ..... 
Wages paid ($1,000) !I •......... 

Average hourly wages 11 ........ . 
Total compensation paid ($1,000) !I . 
Net sales ($1,000) . . . . . . . . . . . . 
Operating income or (·)loss 

($1,000) ................. . 

Operating income or (·)loss as a 
share of net sales (percent) . . . . . . 

11 For workers producing new steel rails. 

1984 

1,165,000 
903,340 

n.5 
870,618 
359,824 

2,878 
1,796 

906,303 
378,258 

5,198 
1,582 
2,815 

39,552 
14.05 

52,652 
378,252 

·20,129 

-5.3 

1985 

1,075,000 
690,605 

64.2 
667,087 
299,834 

2,418 
1,410 

690,455 
313,128 

2,759 
1,324 
2,484 

35,864 
14.44 

48,718 
313,126 

·9,599 

-3.1 

Source: Based on data submitted in response to questionnaires of the U.S. International 
Trade Commission. 
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Appendix F 

Impact of imports on U.S. producers' 
existing development and production efforts, 

growth, investment, and ability to raise capital 
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United States International Trade Commission 

New steel rails from Canada (Final) 

The Commission requested U.S. Producers to describe and explain the actual and 
potential negative effects, if any, of imports of new steel rails from Canada on their firm's 
existing development and production efforts, growth, investment and ability to raise capital. 
Their responses are shown below: 

Bethlehem: 

* * * * * 

Wheeling: 

* * * * * 

CF&I: 

* * * * * 
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Appendix G 

U.S. imports for consumption using 
Commerce and Statistics Canada data 

for imports from Canada 
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Appendix Table G (Commerce data for C&nada) 
Steel rails: U.S. imports for consumption, by principal sources, 1986-88, January-March 1988, 
and January-March 1989 
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Appendix Table G (Statistics Canada data for Canada) 
New st8$1 rails: U.S. Imports for consumption, by pr1riclpal sources, 1986-88, January-March 
1988, and January-March 1989 
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Appendix H 

Apparent consumption tables using 
Commerce and Statistics Canada data 
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New steel rails from Canada (Final) 

Appendix Table H (Commerce data for canada) 
New steel rails: Apparent U.S. consumption, U.S. imports, and ratios of imports to 
consumption, 1986-88, January-March 1988, and January-March 1989 

Item 1986 

Apparent U.S. 
consumption . . . . . . 651,823 

U.S. imports from: 
Canada .......... 70,136 
All other countries • . . . 122.011 

Total imports ...... 192.153 

To apparent U.S. 
consumption of 
imports from: 

can ad a .......... 10.8 
All other countries .... 18.7 

Total . . . . . . . . . . . 29.5 

Apparent U.S. 
consumption 11 . . . . . 258,423 

U.S. imports from: 
Canada 21 ......... 9,387 
All other -countries 55.198 
· Total lmpons ·. •. · .•.•• 641584 

To apparent U.S. 
consumption of 
imports from: 

canada .......... 3.6 
All other countries 21.4 

Total . . . . . . . . . . . 25.0 

1987 1988 
January-March-
1988 1989 

Quantity (short tons) 

590,049 • •• ••• ••• 

70,881 88,258 19,204 9,848 
971003 75.055 34.708 27.267 

167.884 163.312 53,912 37.115 

Ratios (percent of quantity) 

12.0 *** *** *** 

16.4 • •• • •• • •• 
28.4 ••• ••• • •• 

Value (LOOO dollars) 

224;862 .... .... • •• 

11,840 19,413 4,343 3,797 
42.420 361827 151900 14.535 
54.260. 56.241 20.243 18.332 

Ratios (percent of quantity) 

5.3 *** *** *** 

18.9 *** ... *** 

24.1 ••• .... ••• 

· 11 Includes value of domestic shipments (F.O.B. producers' mill), plus imports at U.S. CIF value plus 
duty paid. 
'# U.S. Customs value. 

Note.--Because of rounding, figures may not add to the totals shown. 

Source: Compiled from official statistics of the U.S. Department of Commerce. 
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Appendix Table H (Statistics Canada data for C&nada) 
New steel rails:· Apparent U.S. consumption, U.S. imports, and ratios of imports to 
consumption, 1986-88, January-March 1988, and January-March 1989 

· .. Januarv•March-·. · 
Item 1986 . 1987 1988 . . ·1988. 1989 . 

Quantity (short tons) 

Apparent U.S. 
consumption !I . . . . . 589,695 537,619 *** *** .... 

U.S. imports from: 
Canada 1/ ......... 8,008 23,241 32,106 5,451 10,721 
All other -countries 122.011 97.003 75.055 34.708 27.267 

Total Imports .••... 1301025 120.244 1071161 401159 371988 

. Ratios (percent of quantity) . · · 

To apparent U.S. 
consumption of 
Imports from: 

canada 1.4 4.3 *** *** ***· .......... 
All other countries . . . . 20.7 17.9 *** ••• *** 

Total 22.1 22.2 ••• ••• • •• ........... 

Value (1 1000 dollars) 

Apparent U.S. 
consumption g/ . . . . . 258,126 223,595 *** *** ••• 

U.S. imports from: 
13,880 2,TIO Canada 3/ ......... 2,228 7,009 5,740 

All other -countries 55.198 42.420 36.827 15.900 14.535 
Total Imports ....•. 571426. 491429 501707 181670 201275 

Ratios (percent of quantity) 

To apparent U.S. 
consumption of 
imports from: 

canada 0.9 3.1 *** *** *** . . . . . . . . .. 
All other countries 21.4 19.0 • •• *** ••• 

Total 22.3 22.1 ••• *** ••• . . . . . . . . ~ . . 
1J Based on Statistics Canada import data for Canada. 
'b Includes value of domestic shipments (F.O.B. producers' mill), plus imports at U.S. CIF value plus 
duty paid. 
~ Value (F.O.B. Canadian producers' mill) converted to U.S. dollars; International Financial Statistics. 

Note.--Because of rounding, figures may not add to the totals shown. 

Source: Compiled from official statistics of the U.S. Department of Commerce, except as noted. 
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